WD RECG 6-17-02 Monday
T N . > Vol. 67 No. 116 June 17, 2002

Pages 41155—41304

ISUET

0

Mederal Re o



II Federal Register/Vol. 67, No. 116/ Moonay, June 17, 2002

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
(f:u(irently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a
computer and modem. When using Telnet or modem, type swais,
then log in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—1262; or call (202) 512-1530 or 1-888—293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $699, or $764 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $264. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $10.00 for each issue, or
$10.00 for each group of pages as actually bound; or $2.00 for
each issue in microfiche Form. All Frices include regular domestic
?ostage and handling. International customers please add 25% for
oreign handling. Remit check or money order, made payable to
the Superintenc%ent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 67 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-523-5243
202-523-5243

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND

HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC
July 23, 2002—9:00 a.m. to noon
Office of the Federal Register
Conference Room
800 North Capitol Street, NW.
Washington, DC
(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538; or

info@fedreg.nara.gov

WHEN:
WHERE:




11

Contents

Federal Register
Vol. 67, No. 116

Monday, June 17, 2002

Administration on Aging
See Aging Administration

Agency for Toxic Substances and Disease Registry
NOTICES
Grants and cooperative agreements; availability, etc.:
Joint Toxicity Assessment of Environmental Mixtures for
Research and Development of Methods program,
41236-41239

Aging Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 41239

Agricultural Marketing Service

NOTICES

Committees; establishment, renewal, termination, etc.:
National Organic Standards Board, 41214

Agriculture Department

See Agricultural Marketing Service

See Animal and Plant Health Inspection Service
See Forest Service

See National Agricultural Statistics Service

Animal and Plant Health Inspection Service
RULES
Hawaiian and territorial quarantine notices:
Rambutan, longan, and litchi from Hawaii, 41155-41157

Architectural and Transportation Barriers Compliance
Board

PROPOSED RULES

Americans with Disabilities Act and Architectural Barriers
Act; implementation:

Accessibility guidelines—
Buildings and facilities; public rights-of-way; draft
guidelines availability, 41206—-41207

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Centers for Disease Control and Prevention
NOTICES
Grants and cooperative agreements; availability, etc.:
Emerging Infections Program, 41239-41243
New England Medical Center, 41243
Vector-Borne Infectious Diseases Fellowship Training
Programs; correction, 41243
Meetings:
Radiation and Worker Health Advisory Board, 41243-
41244

Centers for Medicare & Medicaid Services
NOTICES
Privacy Act:

Systems of records, 4124441250

Children and Families Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 41250

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
California, 41217
Michigan, 41217

Coast Guard
RULES
Drawbridge operations:
Florida, 41174—-41175
Ports and waterways safety:
Calvert Cliffs Nuclear Power Plant, MD; security zone,
41177-41178
Chicago Harbor, IL, Lake Michigan Navy Pier; safety
zone, 41175-41176

Commerce Department

See International Trade Administration

See National Oceanic and Atmospheric Administration

See National Telecommunications and Information
Administration

Committee for the Implementation of Textile Agreements
NOTICES
Textile and apparel categories:
Caribbean Basin Trade Partnership Act; short supply
requests—
100 percent cotton yarn-dyed flannel fabrics, 41219

Commodity Futures Trading Commission

RULES

Intermediaries; registration in the futures industry
Correction, 41166

NOTICES

Reports and guidance documents; availability, etc.:
Information disseminated by Federal agencies; quality,
objectivity, utility, and integrity guidelines, 41219—
41220

Customs Service

NOTICES

Reports and guidance documents; availability, etc.:
Importer Self-Assessment Program, 41298-41300

Drug Enforcement Administration

NOTICES

Applications, hearings, determinations, etc.:
Mediplas Innovations, Inc., 41256—-41264

Education Department

NOTICES

Agency information collection activities:
Proposed collection; comment request, 41220
Submission for OMB review; comment request, 41220—

41221

Grants and cooperative agreements; availability, etc.:

Elementary and secondary education—
Transition to Teaching program, 41221-41224

Employment and Training Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 41276-41277



v Federal Register/Vol. 67, No. 116/ Monday, June 17, 2002/ Contents

Employment Standards Administration

NOTICES

Agency information collection activities:
Proposed collection; comment request, 41277

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Environmental statements; notice of intent:
Lawrence Livermore National Laboratory, CA; evaluation
of environmental impacts associated with continuing
operations for next 10 years, 41224-41227

Environmental Protection Agency
RULES
Air programs; approval and promulgation; State plan for
designated facilities and pollutants:
Puerto Rico, 41179-41181
PROPOSED RULES
Hazardous waste program authorizations:
Oregon, 41207-41213

Executive Office of the President
See Management and Budget Office

Federal Aviation Administration
RULES
Airworthiness standards:
Special conditions—
Israel Aircraft Industries, Ltd. model 1124/1124A
airplanes, 41157—41160
Class B airspace, 41160-41166
PROPOSED RULES
Aircraft products and parts; certification procedures:
Registration requirements; court of competent
jurisdiction, 41301-41304
NOTICES
Aeronautical land-use assurance; waivers:

Madera Municipal Airport, Madera, CA, 41294
Agency information collection activities:

Submission for OMB review; comment request, 41294
Exemption petitions; summary and disposition, 41295
Passenger facility charges; applications, etc.:

Morgantown, WV, et al., 41295-41297

Federal Communications Commission
RULES
Common carrier services:
Non-dominant carriers; Communications Act Section 214;
domestic authorizations; streamlining measures
implementation, 41181-41182

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
Central Illinois Generation, Inc., et al., 41229-41231
Duke Power, et al., 41231-41233
Environmental statements; availability, etc.:
Maine Department of Marine Resources, 41233-41234
Hydroelectric applications, 41234
Meetings:

Natural Gas Pipeline Company of America; posting and
allocating capacity procedures, meeting deferral,
41234-41235

Meetings; Sunshine Act, 41235

Applications, hearings, determinations, etc.:
Cogen Technologies NJ Venture, 41227
LG&E Capital Trimble County LLC, 41227-41228

LG&E Trust No. 2001-A, 41228
PJM Interconnection, L.L.C., 41228
Power Contract Finance, L.L.C., 41228-41229

Federal Motor Carrier Safety Administration
RULES
Motor carrier safety standards:
Safety auditors, safety investigators and safety inspectors;
certification, 41196

Federal Reserve System

NOTICES

Banks and bank holding companies:
Change in bank control, 41235-41236
Formations, acquisitions, and mergers, 41236

Food and Drug Administration

NOTICES

Committees; establishment, renewal, termination, etc.:
Veterinary Medicine Advisory Committee, 41250

Forest Service
NOTICES
Environmental statements; notice of intent:
Talladega National Forest, AL; Longleaf Ecosystem
Restoration Project, 41214—41216

Health and Human Services Department

See Agency for Toxic Substances and Disease Registry

See Aging Administration

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Children and Families Administration

See Food and Drug Administration

See Health Resources and Services Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services

Administration

NOTICES

Scientific misconduct findings; administrative actions:
Arichi, Tatsumi, Ph.D., 41236

Health Resources and Services Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 41251—
41252

Housing and Urban Development Department
NOTICES
Agency information collection activities:
Proposed collection; comment request, 41254—41255
Submission for OMB review; comment request, 41255
Reports and guidance documents; availability, etc.:
Information disseminated by Federal agencies; quality,
objectivity, utility, and integrity guidelines, 41255—
41256

Interior Department
See Land Management Bureau
See National Indian Gaming Commission

International Trade Administration
NOTICES
Antidumping:
Structural steel beams from—
Luxembourg, 41218



Federal Register/Vol. 67, No. 116/ Monday, June 17, 2002/ Contents

Justice Department

See Drug Enforcement Administration
See National Institute of Corrections
See Victims of Crime Office

Labor Department
See Employment and Training Administration
See Employment Standards Administration

Land Management Bureau
NOTICES
Meetings:
Resource Advisory Councils—
Northeast California, 41256
Northwest California, 41256

Libraries and Information Science, National Commission
See National Commission on Libraries and Information
Science

Management and Budget Office

NOTICES

Budget rescissions and deferrals
Cumulative reports, 41280—41282

National Agricultural Statistics Service
NOTICES
Agency information collection activities:
Proposed collection; comment request, 41216-41217

National Commission on Libraries and Information
Science

NOTICES

Meetings; Sunshine Act, 41278-41279

National Foundation on the Arts and the Humanities
NOTICES
Meetings:
Leadership Initiatives Advisory Panel, 41277-41278
National Council on the Arts, 41278
Meetings; Sunshine Act, 41278-41279

National Indian Gaming Commission

RULES

Electronic or electromechanical facsimile; games similar to
bingo; and electronic, computer, or other technologic
aids to Class II games; definitions, 41166—41174

National Institute of Corrections
NOTICES
Grants and cooperative agreements; availability, etc.:
National Sherriffs’ Institute; leadership training program;
correction, 41265

National Institutes of Health
NOTICES
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Activity Dependent Neuropathic Factor III, 41252-41253
OncoTac Pharmaceuticals, 41253-41254

National Oceanic and Atmospheric Administration
RULES
Endangered and threatened species:
Sea turtle conservation—
Pound net fishery in Virginia waters, 41196—41204

National Science Foundation
NOTICES
Meetings:
Geosciences Advisory Committee, 41279

National Telecommunications and Information
Administration
RULES
Commercial wireless communications service:
Frequency spectrum reallocation; private sector
reimbursement to Federal entities, 41182—-41196

Nuclear Regulatory Commission
NOTICES
Meetings:
Reactor Safeguards Advisory Committee, 41280
Applications, hearings, determinations, etc.:
ABB Prospects, Inc., 41279-41280

Office of Management and Budget
See Management and Budget Office

Public Health Service

See Agency for Toxic Substances and Disease Registry

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Health Resources and Services Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

Railroad Retirement Board
PROPOSED RULES
Railroad Retirement Act:
Retirement age; definition, 41205-41206

Securities and Exchange Commission
NOTICES
Agency information collection activities:
Proposed collection; comment request, 41282—41283
Investment Company Act of 1940:
Approval order applications—
SBM Certificate Co., 41283-41284
Self-regulatory organizations; proposed rule changes:
Chicago Board Options Exchange, Inc., 41284-41285
Government Securities Clearing Corp., 41285-41287
Options Clearing Corp., 41287—41288
Pacific Exchange, Inc., 41288-41290

Small Business Administration
NOTICES
Meetings:
Regulatory Fairness Board—
Region VIII; Public Roundtable, 41290
Region V Public Roundtable, 41290-41291
Reports and guidance documents; availability, etc.:
Information disseminated by Federal agencies; quality,
objectivity, utility, and integrity guidelines;
correction, 41291

Special Counsel Office
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 41291—
41292

Statistical Reporting Service
See National Agricultural Statistics Service



VI Federal Register/Vol. 67, No. 116/ Monday, June 17, 2002/ Contents

Substance Abuse and Mental Health Services
Administration
NOTICES
Grants and cooperative agreements; availability, etc.:
Older adults; meeting mental health services needs
Group II award component withdrawn, 41254

Surface Transportation Board

NOTICES

Railroad operation, acquisition, construction, etc.:
I&M Rail Link LLC, 41297-41298
Idaho Northern & Pacific Railroad Co., 41298

Tennessee Valley Authority
NOTICES
Environmental statements; notice of intent:
Loudon County, TN; Tellico Reservoir, recreational and
residential development, 41292-41293

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Toxic Substances and Disease Registry Agency
See Agency for Toxic Substances and Disease Registry

Transportation Department
See Coast Guard
See Federal Aviation Administration
See Federal Motor Carrier Safety Administration
See Surface Transportation Board
NOTICES
Aviation proceedings:
Agreements filed; weekly receipts, 41293
Certificates of public convenience and necessity and
foreign air carrier permits; weekly applications,
41293-41294

Treasury Department
See Customs Service

Veterans Affairs Department
RULES
Medical benefits:
Filipino veterans eligible for hospital care, nursing home
care, and medical services, 41178—41179

Victims of Crime Office
NOTICES
Grants and cooperative agreements; availability, etc.:
Crime victim comprehensive services program, 41265—
41272
Victim assistance to trafficking victims; training and
technical assistance, 41272-41276

Separate Parts In This Issue

Part Il
Transportation Department, Federal Aviation
Administration, 4130141304

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 67, No. 116 /Monday, June 17, 2002/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR
300... ...41155

20 CFR

220... 41205

225... 41205

25 CFR

502 i 41166

33 CFR

117 (2 documents) .......... 41174

165 (2 documents) ......... 41175,
41177

36 CFR

Proposed Rules:




41155

Rules and Regulations

Federal Register
Vol. 67, No. 116

Monday, June 17, 2002

This section of the FEDERAL REGISTER
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50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 318
[Docket No. 98-127-2]

Rambutan, Longan, and Litchi From
Hawaii

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
Hawaiian fruits and vegetables
regulations to provide alternative
treatments for rambutan, longan, and
litchi moving interstate from Hawaii.
This action will facilitate the interstate
movement of rambutan, longan, and
litchi from Hawaii while continuing to
provide protection against the spread of
injurious plant pests from Hawaii to
other parts of the United States. We are
also consolidating and updating the
existing regulations governing the
interstate movement of certain fruits
from Hawaii in order to make the
regulations easier to understand.

DATES: This regulation is effective July
17, 2002. The incorporation by reference
of the material described in the rule is
approved by the Director of the Federal
Register as of July 17, 2002.

FOR FURTHER INFORMATION CONTACT:
Donna L. West, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:
Background

The Hawaiian Fruits and Vegetables
regulations, contained in 7 CFR 318.13
through 318.13-17 (referred to below as
the regulations), govern, among other
things, the interstate movement of fruits

and vegetables from Hawaii. Regulation
is necessary to prevent the spread of
dangerous plant diseases and pests that
exist in Hawaii, including the
Mediterranean fruit fly (Ceratitis
capitata), the melon fly (Bactrocera
cucurbitae), and the Oriental fruit fly
(Bactrocera dorsalis).

On July 18, 2001, we published in the
Federal Register (64 FR 37425-37429,
Docket No. 98—127-1) a proposal to
amend the regulations by providing
alternative treatments for rambutan,
longan, and litchi moving interstate
from Hawaii. We proposed this action
because we determined that it would
facilitate the interstate movement of
rambutan, longan, and litchi from
Hawaii while continuing to provide
protection against the spread of
injurious plant pests from Hawaii to
other parts of the United States. In the
proposed rule, we also proposed to
consolidate and update the existing
regulations governing the interstate
movement of certain fruits from Hawaii
in order to make the regulations easier
to understand.

We solicited comments concerning
our proposal for 60 days ending
September 17, 2001. We received one
comment by that date. The comment
was from an agricultural scientist. The
commenter generally supported the
proposed rule and provided additional
information for our economic analysis.
The commenter also raised a few issues
that we have discussed below.

Comment: Whenever inspection for
pests is mentioned in the regulations,
APHIS should emphasize that only the
presence of live (not dead) pests can
interrupt a shipment of treated fruits.

Response: Currently, under § 318.13—
1, and for the purposes of Part 318
Hawaiian and Territorial Quarantine
Notices, plant pests are defined as ““the
injurious insects and plant diseases
referred to in § 318.13, in any stage of
development.” We believe that this
definition implies that only live plant

1Section 318.13 lists the Mediterranean fruit fly
(Ceratitis capitata (Wied.)), the melon fly
(Bactrocera cucurbitae Coq.), the oriental fruit fly
(Bactrocera dorsalis Hendl.), green coffee scale
(Coccus viridis (Green)), the bean pod borer
(Maruca testulalis (Geyer)), the bean butterfly
(Lampides boeticus (L.)), the Asiatic rice borer
(Chilo suppressalis), the mango weevil
(Sternochetus mangiferae (F.)), the Chinese rose
beetle (Adoretus sinicus Burm.), and a cactus borer
(Cactoblastis cactorum (Berg.)) as pests that exist in
Hawaii that are new to or not widely prevalent
within the continental United States.

pests should be of concern to inspectors,
though inspectors, based on their own
judgment, may consider the presence of
dead plant pests to be evidence of pest
activity that could warrant more
detailed inspection of the affected
commodity. In any case, only the
presence of live plant pests would be
grounds for taking quarantine action on
a shipment of treated fruits or
vegetables.

However, since the current definition
for “‘plant pests’” does not refer to some
pests that may be present in Hawaii, we
are revising the definition to reflect the
most current usage of the term. For the
purposes of 7 CFR part 318, a plant pest
will be defined as “any living stage of
any of the following that can directly or
indirectly injure, cause damage to, or
cause disease in any plant or plant
product: A protozoan, nonhuman
animal, parasitic plant, bacterium,
fungus, virus or viroid, infectious agent
or other pathogen, or any article similar
to or allied with any of those articles.”
We believe this definition, which is
taken from the Plant Protection Act (7
U.S.C. 7701-7772), provides adequate
assurance that any plant pest can be
subject to quarantine action under the
regulations in part 318.

Comment: The hot water treatment
protocol for longan states that after
treatment, hydrocooling for 20 minutes
at 75.2 °F is recommended, though not
required, to prevent injury to the fruit
from the hot water immersion treatment.
Hot water treatment is always injurious
to fruit quality, so the protocol should
use the term “reduce” rather than the
term “prevent.”

Response: We agree with the
commenter, and are revising the
treatment’s hydrocooling
recommendation accordingly.

Comment: Recently published data
(submitted by the commenter) indicate
that the hot water immersion treatment
for litchi and longan will also kill the
larvae and pupae of moths of the genus
Cryptophlebia, two species of which
attack litchi and longan in Hawaii. A
statement to this effect could be added
to the final rule.

Response: We had not previously
required treatment of longans and
litchis for Crytophlebia spp. because we
are confident that we can intercept such
pests via inspection. As we will
continue to inspect for the presence of
Cryptophlebia spp., we do not believe it
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is necessary to refer to Cryptophlebia
spp- in the final rule with regard to the
treatment of longans and litchis. We
acknowledge, however, that the ability
of the hot water treatment to kill
Cryptophlebia spp. will contribute to
overall quarantine security.

Theretore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

In this document, we are amending
the Hawaiian fruits and vegetables
regulations to provide for the interstate
movement of rambutan, litchi, and
longan from Hawaii after the fruit is
treated, under certain conditions, for
fruit flies. Under this final rule, those
fruits will be allowed to move interstate
from Hawaii if they are first inspected
and then treated for pests using the
following types of treatments:

Fruit Treatment(s)

Rambutan .................

High temperature
forced air or vapor

heat.
Litchi oo, Vapor heat.
Longan ........ccoeeeeene Hot water.

This action will facilitate the
interstate movement of rambutan,
longan, and litchi from Hawaii while
continuing to provide protection against
the spread of injurious plant pests from
Hawaii to other parts of the United
States.

Prior to the adoption of this final rule,
the above fruits were already allowed to
move interstate from Hawaii if treated
with irradiation in accordance with the
regulations in § 318.13—4f. Litchi could
also be moved interstate from Hawaii if
treated with hot water in accordance
with the Plant Protection and
Quarantine Treatment Manual. Longan
and litchi are not allowed to be moved
into Florida due to the risk of
introducing the litchi rust mite into
areas in Florida where longan and litchi
are commercially grown.

Providing alternative pest treatment
methods for rambutan, litchi, and
longan fruits from Hawaii is expected to
stimulate growth of the industry and
provide access to the larger mainland
market.

Production of rambutan in Hawaii
decreased from 264,300 pounds in 1997
to about 139,200 pounds in 1998.

Rambutan farm prices increased from
$2.71 per pound to $3.03 per pound
during that period. There are
approximately 50 farms in Hawaii that
produce rambutan, and each of those
farms can be considered to be small
entities according to Small Business
Administration (SBA) criteria (i.e., a
producer with less than $750,000 in
annual sales).

In 1998, the United States produced
approximately 2.3 million pounds of
litchi, with Hawaii producing 157,000
pounds of litchi, valued at $309,000,
during that same period. There are
approximately 75 farms in Hawaii that
produce litchi, and each is a small
entity according to SBA criteria.

The United States produces
approximately 1.4 million pounds of
longan (mostly in Florida) annually,
with a market value of approximately
$767,000. Hawaii produced
approximately 17,000 pounds of longan
in 1998, and anecdotal evidence
suggests that production has increased
since 1998, though no data is available
to confirm that suspected trend.
Regardless, any producers of longan in
Hawaii are likely to be small entities
according to SBA criteria.

Currently, there are 5 fruit packing
plants in Hawaii that have a total of 11
high temperature forced air and vapor
heat treatment chambers. Four of those
chambers have not been used recently
and require recertification. In addition,
one packing plant has the capability to
treat fruits with irradiation. There is one
hot water immersion treatment facility
that has recently been built in Hawaii,
but it has not been certified by USDA.

Vapor heat and high temperature
forced air treatments require between 4
and 6 hours of treatment. The cost of
treatment ranges from 0.92 to 2.3 cents
per pound (approximately $18.40 to
$46.00 per ton with capital construction
costs of about $0.9 million to $1.2
million), while irradiation requires
about 40 minutes of treatment at a cost
of approximately 0.93 to 1.58 cents per
pound (approximately $18.60 to $31.60
per ton with capital construction cost of
about $2.8 million to $3.8 million for a
freestanding facility).

The recently built commercial
continuous-feed hot water immersion
treatment unit cost $75,000 and can
process 500-600 pounds of fruit per
hour. It is estimated that using hot water
treatment as an alternative would cost,
taking into account the opportunity cost
of capital, labor cost, and fuel cost,
about $13.95 per ton. Unless there is a
large volume of fruit available for
treatment, the equipment would likely
be underutilized. It is unclear whether
availability and operation of a hot water

treatment facility would have an effect
on other types of treatment facilities in
Hawaii.

Producers would be able to utilize
existing facilities in Hawaii to treat
fruits under the conditions specified in
this final rule. Adoption of this final
rule will likely result in increased
revenue for the existing vapor heat and
dry heat facilities in Hawaii.
Additionally, growers in Hawaii may
benefit from the increased opportunity
for selling their products in a larger and
more diverse market and from potential
decreases in the cost of treating fruits.
If producers respond by planting and
harvesting more acreage of these fruits,
both consumers and firms that provide
treatment services are likely to benefit.

All of the treatment methods would
be more economical for owners of
facilities and sellers of fruits if the
treatments are applied to larger
shipments. Initial investments
associated with the treatments
considered here would depend on the
number, capacity, and complexity of
required facilities. Costs per pound of
fruit treated can rise dramatically when
capital-intensive facilities are operated
at less than design capacity. This would
happen when the commodity is not
shipped year round, or when
production decreases dramatically (as in
the case of a freeze), or if trade patterns
or the regulatory environment changes
substantially. The effect of
underutilized capital equipment on per-
unit treatment costs tends to be greater
the more expensive the initial capital
investment. For example, a recent study
estimated that operating strawberry
irradiators at 25 percent of their annual
throughput capacity can increase the
cost of irradiating strawberries by 212
percent, from $0.034/1b treated (when
plant is operated at 100 percent annual
capacity) to $0.106/1b treated (when
plant is operated at only 25 percent of
capacity).

The economic effects of this rule on
mainland growers and prices on the
mainland are not expected to be
significant. However, mainland
consumers of fresh rambutan, litchi, and
longan could likely benefit from
increased seasonal and regional
availability and from the increased
variety of fresh fruits, as well as from
more stable prices.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.
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Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
diseases and pests, Quarantine.

7 CFR Part 318

Cotton, Cottonseeds, Fruits, Guam,
Hawaii, Incorporation by reference,
Plant diseases and pests, Puerto Rico,
Quarantine, Transportation, Vegetables,
Virgin Islands.

Accordingly, we are amending 7 CFR
parts 300 and 318 as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

2.1In §300.1, paragraph (a) is
amended as follows:

a. In paragraph (a)(2), by removing the
word “and”.

b. In paragraph (a)(3), by removing the
period and adding the word “; and” in
its place.

c. By adding a new paragraph (a)(4) to
read as follows.

§300.1 Plant Protection and Quarantine
Treatment Manual.

(a) * % %

(4) Treatments T102—d-1, T103—e,
T106—c, T106—f, and T106—g, dated
February 2002.

* * * * *

PART 318—HAWAIIAN AND
TERRITORIAL QUARANTINE NOTICES

3. The authority citation for part 318
is revised to read as follows:

Authority: U.S.C. 7711, 7712, 7714, 7731,
7754, and 7756; 7 CFR 2.22, 2.80, and 371.3.

4. In § 318.13—1, the definition of
plant pests is revised to read as follows:

§318.13-1 Definitions.
* * * * *

Plant pests. Any living stage of any of
the following that can directly or
indirectly injure, cause damage to, or
cause disease in any plant or plant
product: A protozoan, nonhuman
animal, parasitic plant, bacterium,
fungus, virus or viroid, infectious agent
or other pathogen, or any article similar

to or allied with any of those articles.
* * * * *

5. In § 318.13-2, paragraph (b), the
entry for Allium spp. is removed and
the following entries are added in its
place:

§318.13-2 Regulated articles.

(b)* E

Allium spp. (bulb only).
Allium tuberosum.
* * * * *

6. Section 318.13—4b is revised to read
as follows:

§318.13-4b Administrative instructions;
conditions governing the interstate
movement from Hawaii of certain fruits for
which treatment is required.

(a) General restrictions. Fruits listed
in this section may only be moved
interstate from Hawaii in accordance
with this section or in accordance with
other applicable sections in this subpart.

(b) Eligible fruits. The following fruits
may be moved interstate from Hawaii if,
prior to interstate movement, they are
inspected for plant pests by an inspector
and are then treated for fruit flies under
the supervision of an inspector with a
treatment prescribed in the Plant
Protection and Quarantine (PPQ)
Treatment Manual, which is
incorporated by reference at § 300.1 of
this chapter: Avocados, bell peppers,
carambolas, eggplants, Italian squash,
litchi, longan, papayas, pineapples
(other than smooth cayenne), rambutan,
and tomatoes.

(c) Subsequent handling. All handling
of fruits subsequent to treatment in
Hawaii must be carried out under the
supervision of an inspector and
according to the inspector’s
instructions.

(d) Destination restrictions. Litchi and
longan that are moved interstate from

Hawaii under this section may not be
moved into Florida due to the litchi rust
mite (Eriophyes litchi). Cartons used to
carry such fruits must be stamped: “Not
for movement into or distribution in
FL.”

(e) Costs and charges. All costs of
treatment and any post-treatment
safeguards prescribed by an inspector
must be borne by the owner of the fruits
or the owner’s representative. The
services of an inspector during regularly
assigned hours of duty and at the usual
place of duty are furnished by APHIS
without charge.

(f) Department not responsible for
damages. Treatments prescribed in the
PPQ Treatment Manual are judged from
experimental tests to be safe for use
with the fruits listed in paragraph (b) of
this section. However, the Department
assumes no responsibility for any
damage sustained through or in the
course of the treatment, or because of
safeguards required by an inspector.

§318.13-4d

7. Section 318.13—4d is removed and
reserved.

[Removed and Reserved]

§318.134e

8. Section 318.13—4e is removed and
reserved.

[Removed and Reserved]

§318.13-4h

9. Section 318.13—4h is removed and
reserved.

Done in Washington, DC, this 10th day of
June 2002.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02—15073 Filed 6-14—-02; 8:45 am)|]
BILLING CODE 3410-34-P

[Removed and Reserved]

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM219, Special Conditions No.
25-204-SC]

Special Conditions: Israel Aircraft
Industries, Ltd. Model 1124/1124A
Airplanes; High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Israel Aircraft Industries, Ltd.
Model 1124/1124A airplanes modified
by Duncan Aviation. These airplanes, as



41158

Federal Register/Vol. 67, No. 116 /Monday, June 17, 2002/Rules and Regulations

modified by Duncan Aviation, will have
novel and unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The modification
incorporates the installation of a dual
Collins AHS-3000A Attitude Heading
Reference System (AHRS). The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is June 6, 2002.
Comments must be received on or
before July 17, 2002.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM219, 1601 Lind Avenue SW.,
Renton, Washington, 98055—-4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. All comments must be marked:
Docket No. NM219. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Interface Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98055—4056;
telephone (425) 227-2799; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
certification, and thus delivery, of the
affected airplane. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance;
however, the FAA invites interested
persons to participate in this rulemaking
by submitting written comments, data,
or views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that

you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 28, 2002, Duncan Aviation,
Inc., P.O. Box 81887, Lincoln, NE
68501, applied for a supplemental type
certificate (STC) to modify Israel
Aircraft Industries Ltd. Model 1124/
1124A airplanes approved under Type
Certificate No. A2SW. The Israel
Aircraft Industries, Ltd. 1124/1124A
airplanes are executive type transports
that have two aft mounted turbine
engines, a maximum passenger load of
10 passengers, and a maximum
operating speed of 360 knots. The
modification incorporates the
installation of a dual Collins AHS-
3000A Attitude Heading Reference
System (AHRS). The AHS-3000A is a
solid state, strap-down attitude/heading
reference system using quartz based
inertial sensor technology. Its primary
function is to provide measurements of
the airplane’s pitch, roll, and heading
for use by cockpit displays, flight
control and management systems, and
other avionics equipment. The basic
AHS-3000A system consists of a Collins
AHC-3000A Attitude/Heading
Computer, a Collins FDU-3000 Flux
Detector, and a Collins ECU-3000
External Compensation Unit. These
advanced systems use electronics to a
far greater extent than the original
inertial navigation systems and may be
more susceptible to electrical and
magnetic interference caused by high-
intensity radiated fields (HIRF). This
disruption of signals could result in loss
of attitude or the display of misleading
information to the pilot.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Duncan Aviation, Inc. must
show that the Israel Aircraft Industries,
Ltd. Model 1124/1124A airplanes, as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A2SW, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for the modified Israel Aircraft
Industries, Ltd. Model 1124/1124A
airplanes includes Civil Air Regulations
(CAR) 4b, effective December 31, 1953,
including amendments through
amendment level 4b—11. Other
applicable amendments, Federal
Aviation Regulations, and special
conditions are noted in Type Certificate
Data Sheet (TCDS) A2SW.

If the Administrator finds that the
applicable airworthiness regulations
(that is, CAR 4b or 14 CFR part 25, as
amended) do not contain adequate or
appropriate safety standards for the
Israel Aircraft Industries, Ltd. Model
1124/1124A airplanes because of novel
or unusual design features, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Israel Aircraft Industries,
Ltd. Model 1124/1124A airplanes must
comply with the fuel vent and exhaust
emission requirement of 14 CFR part 34
and the noise certification requirement
of part 36.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38, and become part of the
type certification basis in accordance
with § 21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Duncan Aviation,
Inc. apply at a later date for a
supplemental type certificate to modify
any other model already included on
the same type certificate to incorporate
the same novel or unusual design
features, these special conditions would
also apply to the other model under the
provisions of 14 CFR 21.101(a)(1).

Novel or Unusual Design Features

The Israel Aircraft Industries, Ltd.
Model 1124/1124A airplanes will
incorporate a dual Collins AHS—-3000A
Attitude Heading Reference System,
which performs critical functions. Each
system consists of a Collins AHC-3000A
Attitude/Heading Computer, a Collins
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FDU-3000 Flux Detector Unit, and a
Collins ECU-3000 External
Compensation Unit. Because these
advanced systems use electronics to a
far greater extent than the original
inertial navigation systems, they may be
more susceptible to electrical and
magnetic interference caused by high-
intensity radiated fields (HIRF) external
to the airplane. The current
airworthiness standards (14 CFR part
25) do not contain adequate or
appropriate safety standards that
address protecting this equipment from
the adverse effects of HIRF.
Accordingly, these instruments are
considered to be a novel or unusual
design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Israel Aircraft Industries, Ltd.
Model 1124/1124A airplanes modified
to include the new navigation system.
These special conditions will require
that the new Collins Avionics AHS—
3000A Attitude Heading Reference
Systems, which perform critical
functions, be designed and installed to
preclude component damage and
interruption of function due to both the
direct and indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics/electronics and
electrical systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown in

accordance with either paragraph 1 or 2
below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths indicated in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table
below are to be demonstrated.

Field Strength (volts per
Frequency meter)
Peak Average

10 kHz-100 kHz 50 50
100 kHz-500

kHz oo 50 50
500 kHz—-2 MHz 50 50
2 MHz-30 MHz 100 100
30 MHz-70 MHz 50 50
70 MHz-100

MHz .............. 50 50
100 MHz-200

MHz .............. 100 100
200 MHz-400

MHz .............. 100 100
400 MHz-700

MHz .............. 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ... 2000 200
2 GHz-4 GHz ... 3000 200
4 GHZ-6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz 2000 200
18 GHz—40 GHz 600 200

The field strengths are expressed in terms
of peak of the root-mean square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Israel
Aircraft Industries, Ltd. Model 1124/
1124A airplanes modified by Duncan
Aviation, Inc. to include the Collins
AHS-3000A Attitude Heading
Reference Systems. Should Duncan
Aviation, Inc. apply at a later date for a
supplemental type certificate to modify
any other model already included on
Type Certificate A2SW to incorporate
the same novel or unusual design

features, these special conditions would
apply to that model as well under the
provisions of 14 CFR 21.101(a)(1).

Conclusion

This action affects only certain design
features on Israel Aircraft Industries,
Ltd. Model 1124/1124A airplanes
modified by Duncan Aviation, Inc. It is
not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of the special
conditions for this airplane has been
subjected to notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued.
Because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
Israel Aircraft Industries, Ltd. Model
1124/1124A airplanes modified by
Duncan Aviation, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions. Functions whose
failure would contribute to or cause a
failure condition that would prevent the
continued safe flight and landing of the
airplane.
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Issued in Renton, Washington, on June 6,
2002.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.

[FR Doc. 02-15196 Filed 6—14—-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2001-10912; Airspace
Docket No. 00—AWA-6]

RIN 2120-AA66
Modification of the Cincinnati/Northern

Kentucky International Airport Class B
Airspace Area; KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
Cincinnati/Northern Kentucky
International Airport (CVG) Class B
airspace area. Specifically, this action
expands the lateral limits of Area C;
reduces the lateral limits of Area F;
eliminates Area G; and raises the upper
limit of the Class B airspace area from
8,000 feet mean sea level (MSL) to
10,000 feet MSL. The FAA is taking this
action to enhance safety, reduce the
potential for midair collisions, and
improve the management of air traffic
operations in the CVG terminal area.
Further, this effort supports the FAA’s
National Airspace Redesign project goal
of optimizing terminal and enroute
airspace areas to reduce aircraft delays
and improve system capacity.
EFFECTIVE DATE: 0901 UTC, July 11,
2002.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA—-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.
SUPPLEMENTARY INFORMATION:

Availability of Final Rule

You can get an electronic copy using
the Internet by taking the following
steps:

(1) Go to the search function of the
Department of Transportation’s
electronic Docket Management System
(DMS) web page (http://dms.dot.gov/
search).

(2) On the search page, type in the last
four digits of the Docket Number shown

at the beginning of this rule. Click on
“search.”

(3) On the next page, which contains
the Docket summary information for the
Docket you selected, click on the
document number for the item you wish
to view.

Also an electronic copy of this
document can be downloaded from the
FAA regulations section of the
Fedworld electronic bulletin board
service (telephone: (703) 321-3339) or
the Federal Register’s electronic
bulletin board service (telephone: (202)
512-1661) using a modem and suitable
communications software.

Internet users may reach the FAA’s
web page at http://www.faa.gov or the
Government Printing Office’s web page
at http://www.access.gpo.gov/nara for
access to recently published rulemaking
documents.

Any person may obtain a copy of this
final rule by submitting a request to the
Federal Aviation Administration, Office
of Air Traffic Airspace Management,
Attention: Airspace and Rules Division,
ATA-400, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-8783.
Communications must identify the
docket number of this final rule. Persons
interested in being placed on a mailing
list for future NPRM’s or final rules
should contact the Federal Aviation
Administration, Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

Related Rulemaking Actions

On May 20, 1970, the FAA published
the Designation of Federal Airways,
Controlled Airspace, and Reporting
Points Final Rule in the Federal
Register (35 FR 7782). This rule
provided for the establishment of
Terminal Control Airspace (TCA) areas
(now known as Class B airspace areas).

On June 21, 1988, the FAA published
the Transponder With Automatic
Altitude Reporting Capability
Requirement Final Rule in the Federal
Register (53 FR 23356). This rule
requires all aircraft to have an altitude
encoding transponder when operating
within 30 nautical miles (NM) of any
designated Class B airspace area
primary airport from the surface up to
10,000 feet MSL. This rule excluded
those aircraft that were not originally
certificated with an engine-driven
electrical system (or those that have not
subsequently been certified with such a
system), balloons, or gliders operating
outside of the Class B airspace area, but
within 30 NM of the primary airport.

On October 14, 1988, the FAA
published the Terminal Control Area
Classification and Terminal Control
Area Pilot and Navigation Equipment
Requirements Final Rule in the Federal
Register (53 FR 40318). This rule, in
part, requires the pilot-in-command of a
civil aircraft operating within a Class B
airspace area to hold at least a private
pilot certificate, except for a student
pilot who has received certain
documented training.

On December 17, 1991, the FAA
published the Airspace Reclassification
Final Rule in the Federal Register (56
FR 65638). This rule discontinued the
use of the term “Terminal Control Area”
and replaced it with the designation
“Class B airspace area.” This change in
terminology is reflected in this final
rule.

Background

The Class B airspace area program
was developed to reduce the potential
for midair collision in the congested
airspace surrounding airports with high
density air traffic operations by
providing an area wherein all aircraft
are subject to certain operating rules and
equipment requirements. The density of
traffic and the type of operations being
conducted in the airspace surrounding
major terminals increase the probability
of midair collisions.

In 1970, a study of terminal airspace
areas found that the majority of midair
collisions occurred between a general
aviation (GA) aircraft and an air carrier,
or military aircraft, or another GA
aircraft. The basic causal factor common
to these conflicts was the mix of aircraft
operating under visual flight rules (VFR)
and aircraft operating under instrument
flight rules (IFR). The establishment of
Class B airspace areas provides a
method to accommodate increasing
numbers of IFR and VFR operations.
The regulatory requirements of Class B
airspace areas afford the greatest
protection for the greatest number of
people by giving air traffic control
(ATC) the increased capability to
provide aircraft separation service,
thereby minimizing the mix of
controlled and uncontrolled aircraft.

The standard configuration of Class B
airspace areas normally contains three
concentric circles centered on the
primary airport extending to 10, 20, and
30 NM, respectively. The standard
vertical limit of these airspace areas
normally should not exceed 10,000 feet
MSL, with the floor established at the
surface in the inner area, and at levels
appropriate to the containment of
operations in the outer areas. Variations
of these configurations may be utilized
contingent on the terrain, adjacent
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regulatory airspace, and factors unique
to a specific terminal area.

Public Input

On December 31, 2001, the FAA
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (Airspace Docket No. 00—
AWA-6; 66 FR 67632) proposing to
modify the Cincinnati/Northern
Kentucky International Airport Class B
airspace area. The comment period for
this NPRM closed on March 1, 2002.

In response to the proposed rule, the
FAA received six written comments. All
comments received were considered
before making a determination on this
final rule. An analysis of the comments
received and the FAA’s response are
summarized below.

Discussion of Comments

The Air Line Pilots Association
International (ALPA) wrote in support
of the Class B airspace area
modifications. All but one of the six
commenters supported the lateral
boundary modifications.

Five commenters opposed raising the
ceiling of the Class B airspace area to
10,000 feet MSL. One commenter said
that the higher ceiling would place an
unfair burden on those pilots of piston-
engine GA aircraft desiring to overfly
the Class B airspace area by requiring
them to climb to altitudes where
supplemental oxygen might be required.
This commenter contended the higher
ceiling places a “huge cylindrical wall”
in the way of north/south traffic from
the Michigan, Indiana, and Ohio areas
headed to Florida and other points
south. Another commenter opposed the
higher ceiling based on the belief that
GA pilots are rarely permitted to transit
the CVG Class B airspace area.
According to that commenter, it is easier
to remain VFR, monitor ATC
frequencies for situational awareness,
and climb over the top of the Class B
airspace area in lieu of being vectored
well around the area, which requires
additional fuel and time to travel
around CVG. Another commenter wrote
that the ability to fly over the Class B
airspace area should be maintained and
suggested that the upper limit of the
Class B airspace area could be raised to
8,400 feet with little effect on transient
pilots. One commenter contended that
the 10,000-foot ceiling would result in
a less safe situation because, instead of
overflying the airport in an area of little
traffic, he would be forced to go around
the side of the Class B airspace area
where there is considerable traffic
approaching the airport. The Aircraft
Owners and Pilots Association (AOPA)
also opposed the higher ceiling, calling

the change unjustified and requesting
that the ceiling be retained at the
current 8,000 feet MSL. In making its
argument, AOPA wrote that Class B
airspace should be established only
when there is a significant number and
mix of controlled and uncontrolled
flights within the same airspace. AOPA
said that the VFR flight track data
presented in the NPRM do not appear to
pose a safety problem for CVG traffic
between 8,000 feet MSL and 10,000 feet
MSL, and that the VFR track survey
information lacked enough detail to
support a need to raise the ceiling.
AOPA questioned the NPRM’s
discussion that the higher ceiling would
allow reduced coordination
requirements between adjacent ATC
facilities and added that it is unclear
how raising the Class B ceiling would
eliminate the need for intermediate
level offs by aircraft departing CVG.
AOPA maintained that the justification
for the vertical expansion of the Class B
airspace area was based upon an
economic benefit for aircraft that depart
CVG without having to level off.

The FAA has carefully considered
these comments regarding the CVG
Class B airspace area ceiling. The FAA
does not agree that raising the vertical
limit of the airspace will deny access to
the Class B airspace area, nor will it
place a ““wall” in the way of north/south
traffic transiting the CVG area. When the
CVG Class B airspace area was
originally established in 1999, the FAA
developed suggested VFR flyways for
use by those pilots planning VFR flights
through or near the CVG terminal area
who desire to avoid the Class B
airspace. These routes are currently
published on the reverse side of the
Cincinnati VFR Terminal Area Chart.
An ATC clearance is not required to fly
these routes. The VFR flyway routes,
with minor adjustments, will remain a
charted feature of the modified Class B
airspace area. FAA representatives from
CVG airport traffic control tower (ATCT)
meet monthly with users at the Lunken
(LUK) and Cincinnati-Blue Ash (ISZ)
Airports, which are situated beneath the
Class B airspace area, to familiarize
pilots with traffic flows in and out of
CVG and to solicit feedback on ATC
services. At these monthly meetings,
FAA representatives also review the
process for pilots to transition north/
south and east/west through the CVG
Class B airspace area, either with or
without participation of ATC services,
and discuss ATC-recommended
altitudes that provide the safest and
easiest transitions through the area.
Based on feedback from users, pilots, in
general, believe that transitioning

through the Class B airspace area is not
a difficult task. The FAA does not agree
with the comment that GA pilots are
rarely permitted to transit the CVG Class
B airspace area. On visual
meteorological condition (VMC) days,
approximately 135 aircraft operating on
VFR can be expected to transition
through the entire CVG terminal area
between 3,000 and 10,000 feet. CVG
ATCT provides services to
approximately 65 percent of these
aircraft. Data reviewed since the VFR
survey cited in the NPRM has shown
that on a typical VMC day, most VFR
aircraft transition the terminal area as
recommended by CVG ATCT with few
VFR aircraft transiting the CVG area
between 8,000 feet and 10,000 feet. In
addition, raising the ceiling of the CVG
Class B airspace area to 10,000 feet MSL
will not prohibit VFR aircraft from
transiting the Class B airspace area
between 8,000 feet and 10,000 feet MSL.
VFR pilots will be able to request
clearance from ATC to cross the Class B
airspace area between those altitudes.
ATC can approve such requests subject
to traffic.

We agree with AOPA’s comment that
Class B airspace should be established
only when there are significant numbers
of, and a mix of controlled and
uncontrolled, flights within the same
airspace. However, this is but one of
several important factors considered.
The primary purpose for designating a
Class B airspace area is to reduce the
potential for midair collisions in the
airspace surrounding airports with high
density air traffic operations.
Additionally, Class B airspace areas are
designed to enhance the management of
air traffic operations to and from the
airports within the area, in addition to
aircraft transiting the terminal area. The
volume of traffic, number of enplaned
passengers, traffic density, and type or
nature of operations being conducted,
and whether Class B airspace will
contribute to the efficiency and safety of
operations in the area are all factors that
are considered in determining whether
to designate Class B airspace.

We do not agree with AOPA’s
conclusion that the proposed higher
ceiling was intended to eliminate the
need for ATC to level off departing
aircraft, and that the justification for the
proposed vertical expansion centers on
the economic benefit for aircraft
departing without having to level off.
The NPRM did not state that the 10,000-
foot ceiling would eliminate
intermediate level-offs for departing
aircraft. Instead, the FAA believes that
the higher ceiling decreases the chances
that intermediate level offs may be
required in some cases. Additionally,
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while the FAA believes that some
economic benefits may be realized, this
will be only an ancillary benefit of the
change. The primary reason for the
higher ceiling is to enhance safety by
affording greater protection to air carrier
aircraft during critical stages of flight
when arriving or departing CVG. The
airspace between 8,000 and 10,000 feet
MSL is used on a regular basis by air
traffic controllers for the purpose of
managing instrument operations to and
from CVG. As discussed in the NPRM,
Indianapolis Air Route Traffic Control
Center (ARTCC) currently delivers
aircraft inbound to CVG at 11,000 feet
MSL. Once in the terminal area, these
CVG arrivals are generally descended to
10,000 feet while CVG departures
normally climb up to 8,000 feet or 9,000
feet. Once lateral separation between the
arrivals and departures has been
established, the departures are issued
further climb instructions and handed
off to Indianapolis ARTCC. Arriving
aircraft generally are not descended
until abeam the airport on a downwind
leg. With the current 8,000 feet ceiling,
arriving aircraft often must fly 30-35
NM above the Class B airspace area,
depending on runway in use and
direction of arrival into the terminal
area. Consequently, both arrival and
departure IFR traffic must operate
between 8,000 and 10,000 feet MSL in
the CVG terminal area without the
benefit of Class B airspace protection.
The FAA believes that the current
8,000-foot ceiling does not provide
adequate regulatory airspace protection
required for this high density terminal
area. The amount of IFR traffic between
8,000 and 10,000 feet in the terminal
area is such that CVG has entered into
Letters of Agreement with adjacent ATC
facilities to limit IFR overflight traffic
between those altitudes. Further, the
FAA concludes that raising the ceiling
to 10,000 feet will enhance safety for all
operators in the CVG terminal area.

One commenter questioned the
reduction of the size of the Class B
airspace area on the east and west sides,
specifically the elimination of Area G
and the reduction in size of Area F,
stating that the horizontal limits could
stay as they are currently published
without impacting safety or economics.
This commenter suggested that future
traffic growth in the CVG area should be
considered so that the FAA will not
have to adjust this airspace again in the
future to compensate for growth. The
commenter also stated that the current
Class B airspace dimensions are well
defined and easy to follow and that, if
Area G is eliminated, physical features
should be used to describe the new

boundary rather than very high
frequency omni-directional radio range
radials. FAA policy requires that all
Class B airspace areas be evaluated
biennially to determine if any
modifications are required. The
proposal to eliminate Area G, and to
reduce the lateral limits of Area F on the
west side, was the result of such a
review. Since the original development
of the CVG Class B airspace area,
COMAIR Airlines (representing
approximately 50 percent of CVG traffic)
has begun to operate only jet aircraft
into the Cincinnati/Northern Kentucky
International Airport. This change, due
to jet aircraft having greater climb
performance capabilities, has allowed
the FAA to modify some procedures
that previously had required the use of
Area G airspace. Consequently, the FAA
determined that the lateral boundaries
of the Class B airspace area to the east
and west of the airport may be adjusted
without adversely affecting safety. The
FAA considered traffic growth
projections at CVG through the National
Airspace Redesign workgroup. These
modifications to the CVG Class B
airspace area will provide enhanced
safety to accommodate increased
volume at CVG.

The Rule

This amendment to 14 CFR part 71
modifies the CVG Class B airspace area.
Specifically, this action raises the
ceiling of the Class B airspace area from
8,000 feet MSSL to 10,000 feet MSL;
expands the lateral limits of Area C to
the north and south of the airport;
reconfigures the lateral limits of Area F
on the east and west sides of the Class
B airspace area; and eliminates Area G.
Areas A, B, and E remain unchanged
from their existing configurations,
except for the new ceiling at 10,000 feet
MSL. Area C is expanded to the north
and south of the airport to provide
additional airspace needed to ensure
that the required 1,000 feet vertical
separation is maintained while
vectoring multiple aircraft for
simultaneous ILS approaches. Area D to
the north and south of the airport is
modified as a result of the expansion of
Area C, as described above, thereby
reducing the size of the Area D segments
located to the north and south of the
airport. This action reduces the overall
size of Area F by eliminating certain
portions of Area F, between 20 NM and
25 NM, located to the west and east of
the airport. Area F is also modified to
incorporate two small sections of Area
G. Except for small segments of airspace
in the western-most point and the
southern tip of the existing Area G, Area

G is eliminated from the Class B
airspace area.

These modifications to the CVG Class
B airspace area enhance safety by
extending Class B airspace protection to
a significant volume of aircraft currently
operating between 8,000 feet MSL and
10,000 feet MSL in the CVG terminal
area. Further, these modifications
improve the flow and the management
of air traffic operations in the CVG
terminal area. The modifications also
better accommodate VFR operations
providing additional airspace for pilots
to circumnavigate the CVG Class B
airspace area. Finally, this action
supports various efforts to enhance the
efficiency and capacity of the National
Airspace System, such as the National
Airspace Redesign and the Operational
Evolution Plan.

The coordinates for this airspace
docket are based on North American
Datum 83. Class B airspace areas are
published in paragraph 3000 of FAA
Order 7400.9], Airspace Designations
and Reporting Points, dated August 31,
2001, and effective September 16, 2001,
which is incorporated by reference in 14
CFR 71.1. The Class B airspace area
listed in this document will be
published subsequently in the Order.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs
each Federal agency proposing or
adopting a regulation to first make a
reasoned determination that the benefits
of the intended regulation justify its
costs. Second, the Regulatory Flexibility
Act of 1980 (RFA) requires agencies to
analyze the economic impact of
regulatory changes on small entities.
Third, the Trade Agreements Act
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, this Act requires agencies to
consider international standards, and
use them where appropriate as the basis
of U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 requires
agencies to prepare a written assessment
of the costs and benefits and other
effects of proposed and final rules. An
assessment must be prepared only for
rules that impose a Federal mandate on
State, local or tribal governments, or on
the private sector, likely to result in a
total expenditure of $100 million or
more in any one year (adjusted for
inflation).

In conducting these analyses, FAA
has determined:

(1) This rule has benefits that justify
its costs. This rulemaking does not
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impose costs sufficient to be considered
“significant”” under the economic
standards for significance under
Executive Order 12866 or under DOT’s
Regulatory Policies and Procedures. Due
to public interest, however, it is
considered significant under the
Executive Order and DOT policy. (2)
This rule will not have a significant
impact on a substantial number of small
entities. (3) This rule has no affect on
any trade-sensitive activity. (4) This rule
does not impose an unfunded mandate
on state, local, or tribal governments, or
on the private sector.

This rule will expand the lateral
limits of Area C; reduce the lateral
limits of Area F; eliminate Area G, the
portion not incorporated into Area F;
and raise the upper limit of the entire
Class B airspace area from 8,000 feet
MSL to 10,000 feet MSL.

The FAA believes that raising the
upper limit of the Class B airspace area
from the current 8,000 feet MSL to
10,000 feet MSL will reduce the
likelihood of a midair collision in that
airspace by enhancing ATC authority
and capability to separate and sequence
air traffic. Contraction of the CVG Class
B airspace, in Areas F and G, will result
in a more efficient use of the airspace,
and will benefit nonparticipating VFR
operations. Thus, the FAA has
determined that this final rule will be
cost-beneficial.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes “as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 Act
provides that the head of the agency

may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

In view of the minimal cost impact of
the rule, the FAA has determined that
this final rule will not have significant
economic impact on a substantial
number of small entities. Consequently,
the FAA certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.

International Trade Impact Statement

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and where
appropriate, that they be the basis for
U.S. standards.

In accordance with the above statute,
the FAA has assessed the potential
effect of this final rule and has
determined that it will have only a
domestic impact and therefore no effect
on any trade-sensitive activity.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act), enacted as Public Law
104—4 on March 22, 1995, is intended,
among other things, to curb the practice
of imposing unfunded Federal mandates
on State, local, and tribal governments.

Title II of the Act requires each
Federal agency to prepare a written
statement assessing the effects of any
Federal mandate in a proposed or final
agency rule that may result in a $100
million or more expenditure (adjusted
annually for inflation) in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed to be a
“significant regulatory action.”

This final rule does not contain such
a mandate. Therefore, the requirements
of Title IT of the Unfunded Mandates
Reform Act of 1995 do not apply.

Paperwork Reduction Act

This rule contains no information
collection requests requiring approval of
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)).

Conclusion

In view of the minimal or zero cost of
compliance of this rule and the
enhancements to operational efficiency

that do not reduce aviation safety, the
FAA has determined that this rule will
be cost-beneficial.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 3000—Subpart B—Class B
Airspace
* * * * *

ASOKY B Cincinnati/Northern Kentucky
International Airport, KY [REVISED]

Cincinnati/Northern Kentucky International
Airport (Primary Airport)

(Lat. 39°02'46" N., long. 84°39'44" W.)
Cincinnati VORTAC (CVG)

(Lat. 39°00'57" N., long. 84°42'12" W.)

Boundaries.

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within a radius of 5 miles from the
Cincinnati/Northern Kentucky International
Airport.

Area B. That airspace extending upward
from 2,100 feet MSL to and including 10,000
feet MSL within the area bounded by a line
beginning at the intersection of the 5-mile arc
of the airport and the Kentucky bank of the
Ohio River northeast of the airport; thence
northeast along the Kentucky bank of the
Ohio River to the 10-mile arc of the airport;
thence clockwise along the 10-mile arc to the
Kentucky bank of the Ohio River southwest
of the airport; thence north along the
Kentucky bank of the Ohio River to the
Indiana-Ohio State line (long. 84°49'00" W.);
thence north along the State line to Interstate
275; thence northeast along Interstate 275 to
Interstate 74; thence east along Interstate 74
to the CVG VORTAC 040° radial; thence
southwest along the CVG VORTAC 040°
radial to the 5-mile arc of the airport; thence
counterclockwise on the 5-mile arc to the
point of beginning.

Area C. That airspace extending upward
from 3,000 feet MSL to and including 10,000
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feet MSL within the area bounded by a line
beginning at the intersection of Interstate 275
and the Indiana-Ohio State line (long.
84°49'00" W.); thence north along the
Indiana-Ohio State line, to intersect the 20-
mile arc of the airport; thence clockwise
along the 20-mile arc of the airport to
intersect the extended Runway 18L ILS
localizer course; then south along the
extended Runway 18L ILS localizer course to
the 15-mile arc of the airport; thence
clockwise on the 15-mile arc to long.
84°30'00" W.; thence south along long.
84°30'00" W. to the 10-mile arc of the airport;
thence clockwise on the 10-mile arc to the
Kentucky bank of the Ohio River; thence
west along the Kentucky bank of the Ohio
River to the 5-mile arc of the airport; thence
counterclockwise along the 5-mile arc to the
CVG VORTAC 040° radial; thence northeast
along the CVG VORTAC 040° radial to
Interstate 74; thence west along Interstate 74
to Interstate 275; thence west along Interstate
275 to the point of beginning. That airspace
beginning at the intersection of the 10-mile
arc southeast of the airport and long.
84°30'00" W.; thence south along long.
84°30'00" W. to the 15-mile arc of the airport;
thence clockwise along the 15-mile arc to
intersect the Runway 36R ILS localizer
course; thence south along the Runway 36R
ILS localizer course to the 20-mile arc of the
airport, thence clockwise along the 20-mile
arc to long. 84°49'00" W.; thence north along
long. 84°49'00" W. to the Kentucky bank of
the Ohio River; thence north along the
Kentucky bank of the Ohio River to the 10-
mile arc of the airport; thence
counterclockwise along the 10-mile arc to the
point of beginning.

Area D. That airspace extending upward
from 3,500 feet MSL to and including 10,000
feet MSL within the area bounded by a line
beginning at the intersection of lat. 39°09'18"
N. and the 10-mile arc northeast of the
airport; thence east to the 15-mile arc of the
airport; thence clockwise on the 15-mile arc
to lat. 38°56'15" N.; thence west along lat.
38°56'15" N. to intersect the 10-mile arc of
the airport; thence counterclockwise along
the 10-mile arc to the point of beginning.
That airspace beginning at the intersection of
the Kentucky bank of the Ohio River and lat.
38°56'15" N. southwest of the airport; thence
west along lat. 38°56'15" N. to the 15-mile arc

of the airport; thence clockwise along the 15-
mile arc to lat. 39°09'18" N.; thence east
along lat. 39°09'18" N. to the Indiana-Ohio
State line; thence South along the Indiana-
Ohio State line to the Kentucky bank of the
Ohio River; thence south along the Kentucky
bank of the Ohio River to point of beginning.
That airspace beginning at the intersection of
the 15-mile arc of the airport and the ILS
Runway 18L localizer course; thence north
along the extended ILS Runway 18L localizer
course to the 20-mile arc of the airport;
thence clockwise along the 20-mile arc to
long. 84°30'00" W.; thence south along long.
84°30'00" W. to the 15-mile arc of the airport;
thence counterclockwise along the 15-mile
arc to the point of beginning. That airspace
beginning at the intersection of the 15-mile
arc south of the airport and the ILS Runway
36R localizer course; thence south along the
extended ILS Runway 36R localizer to the 20-
mile arc of the airport; thence
counterclockwise along the 20-mile arc to
long. 84°30'00" W.; thence north along long.
84°30'00" W. to the 15-mile arc of the airport;
thence clockwise along the 15-mile arc to the
point of beginning.

Area E. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within the area bounded by a line
beginning at the intersection of the 20-mile
arc of the airport and the Indiana-Ohio State
line; thence north along the Indiana-Ohio
State line to the 25-mile arc of the airport;
thence clockwise along the 25-mile arc to
long. 84°30'00" W.; thence south along long.
84°30'00" W. to the 20-mile arc of the airport;
thence counterclockwise on the 20-mile arc
to the point of beginning. That airspace
beginning at the intersection of the 20-mile
arc of the airport and long. 84°30'00" W.
southeast of the airport; thence south along
long. 84°30'00" W. to the 25-mile arc of the
airport; thence clockwise along the 25-mile
arc to long. 84°49'00" W.; thence north along
long. 84°49'00" W. to the 20-mile arc of the
airport; thence counterclockwise along the
20-mile arc to the point of beginning.

Area F. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within the area bounded by a line
beginning at the intersection of the 25-mile
arc north of the airport and long. 84°30'00"
W.; thence clockwise along the 25-mile arc of
the airport to the CVG VORTAC 056° radial;

thence southwest along the CVG VORTAC
056° radial to the 20-mile arc of the airport;
thence clockwise along the 20-mile arc of the
airport to the CVG VORTAC 116° radial;
thence southeast along the CVG VORTAC
116° radial to the 25-mile arc of the airport;
thence clockwise along the 25-mile arc of the
airport to long. 84°30'00" W. south of the
airport; thence north along long. 84°30'00"
W. to the intersection of the 10-mile arc of
the airport and lat. 38°56'15" N.; thence east
along lat. 38°56'15" N. to the 15-mile arc of
the airport; thence clockwise along the 15-
mile arc of the airport to lat. 39°09'18" N.;
thence west along lat. 39°09'18" N. to the
intersection of the 10-mile arc of the airport
and long. 84°30'00" W.; thence north along
long. 84°30'00" W. to the point of beginning.
That airspace beginning at the intersection of
the 25-mile arc of the airport and the Indiana-
Ohio State line; thence counterclockwise
along the 25-mile arc to the CVG VORTAC
297° radial; thence southeast along the CVG
VORTAC 297° radial to the 20-mile arc of the
airport; thence counterclockwise along the
20-mile arc of the airport to the CVG
VORTAC 247° radial; thence southwest along
the CVG VORTAC 247° radial to the 25-mile
arc of the airport; thence counterclockwise
along the 25-arc of the airport to long.
84°49'00" W. south of the airport; thence
north along long. 84°49'00" W. to the
Kentucky bank of the Ohio River; thence
north along the Kentucky bank of the Ohio
River to lat. 38°56'15" N.; thence west along
lat. 38°56'15" N. to the 15-mile arc of the
airport; thence clockwise on the 15-mile arc
of the airport to lat. 39°09'18" N.; thence east
along lat. 39°09'18" N. to the Indiana-Ohio
State line; thence north along the Indiana-
Ohio State line to the point of beginning.
Area G. [Revoked]

* * * * *

Issued in Washington, DC, on June 7, 2002.
Reginald C. Matthews,
Manager, Airspace and Rules Division.
Appendix—Chart Showing

Modification of Class B Airspace at
Covington, KY

BILLING CODE 4910-13-P
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MODIFICATION OF CLASS B AIRSPACE
Covington, KY
Cincinnati/Northern Kentucky International Airport
Not for Navigation
(Docket No. 00-AWA-6)
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[FR Doc. 02-15133 Filed 6-12-02; 9:57 am]
BILLING CODE 4910-13-C

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 3
RIN 3038-AB89

Registration of Intermediaries

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules; correction.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission” or “CFTC”) published in
the Federal Register of June 6, 2002, a
document concerning final rules
relating to the registration of
intermediaries. Inadvertently, the
Commission cited to an incorrect
paragraph designation. This document
corrects that error.

EFFECTIVE DATE: Effective on June 17,
2002.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, or Michael A. Piracci,
Attorney-Advisor, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone:
(202) 418-5430.

SUPPLEMENTARY INFORMATION: The
Commission published in the Federal
Register of June 6, 2002, a document
concerning final rules relating to the
registration of intermediaries.? In that
document, the Commission indicated
that it was revising paragraph (a)(2)(i) of
Rule 3.10. This revision was actually of
paragraph (a)(2), because the
Commission had previously
redesignated paragraph (a)(2)(i) as
paragraph (a)(2).2 This correction makes
that change.

In the final rule document appearing
on page 38874 in the issue of Thursday,
June 6, 2002, make the following
corrections: in § 3.10, in the first
column, in the amendatory instruction
Number 3, second line, “paragraph
(a)(2)(i)” should read “‘paragraph (a)(2)”;
and in § 3.10, in the second column,
sixth line, “(2)(i)”” should read “(2)”.

Dated: June 11, 2002.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 02—15178 Filed 6—-14—02; 8:45 am)]
BILLING CODE 6351-01-M

167 FR 38869 (June 6, 2002).
2 See, 66 FR 53510, 53518 (Oct. 23, 2001).

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Part 502
RIN 3141-AA10

Definitions: Electronic, Computer or
Other Technologic Aid; Electronic or
Electromechanical Facsimile; Game
Similar to Bingo

AGENCY: National Indian Gaming
Commission, Interior.

ACTION: Final rule.

SUMMARY: The National Indian Gaming
Commission (Commission) amends
three key terms in the Indian Gaming
Regulatory Act, “electronic, computer or
other technologic aid,” ““electronic or
electromechanical facsimile,” and
“game similar to bingo.” The
Commission believes these amendments
bring stability and predictability to the
important task of game classification.

EFFECTIVE DATE: July 17, 2002.

FOR FURTHER INFORMATION CONTACT.
Penny Coleman, Deputy General
Counsel, National Indian Gaming
Commission, Suite 9100, 1441 L Street,
NW, Washington, DC 20005. Fax
number: 202—632-7066 (not a toll-free
number). Telephone number: 202-632—
7003 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On October 17, 1988, Congress
enacted the Indian Gaming Regulatory
Act, 25 U.S.C. 2701-21 (IGRA or Act),
creating the National Indian Gaming
Commission (NIGC or Commission) and
developing a comprehensive framework
for the regulation of gaming on Indian
lands. The Act establishes three classes
of Indian gaming.

“Class I gaming” means social games
played solely for prizes of minimal
value or traditional forms of Indian
gaming played in connection with tribal
ceremonies or celebrations. 25 U.S.C.
2703(6). Indian tribes regulate class I
gaming exclusively.

“Class II gaming” means the game of
chance commonly known as bingo,
whether or not electronic, computer, or
other technologic aids are used in
connection therewith, including, if
played in the same location, pull tabs,
lotto, punch boards, tip jars, instant
bingo, and other games similar to bingo,
and various card games. 25 U.S.C.
2703(7)(A). Class II gaming, however,
does not include any banking card
games, electronic or electromechanical
facsimiles of any game of chance or slot
machines of any kind. 25 U.S.C.

2703(7)(B). Class II gaming thus
includes high stakes bingo and pull
tabs, as well as non-banking card games
such as poker. Tribal governments and
the NIGC share regulatory authority over
class II gaming without the involvement
of state government.

Class III gaming, on the other hand,
may be conducted lawfully only if the
state in which the tribe is located and
the tribe reach an agreement called a
tribal-state compact. For a compact to be
effective, the Secretary of the Interior
must approve the terms of the compact.
Class IIT gaming includes all forms of
gaming that are not class I gaming or
class II gaming. 25 U.S.C. 2703(8). Class
III gaming thus includes all other games
of chance, including most forms of
casino-type gaming, such as slot
machines and roulette, pari-mutuel
wagering, and banking card games, such
as blackjack. While such gaming usually
requires a tribal-state compact, a tribe
may operate class III gaming under
gaming procedures issued by the
Secretary of the Interior if a state has
refused to negotiate in good faith toward
a compact. Because of the compact
requirement, both the states and tribes
possess regulatory authority over class
III gaming, with the NIGC retaining an
oversight role. Jurisdiction over criminal
violations is vested in the United States
Department of Justice, which also assists
the Commission by conducting civil
litigation on its behalf in federal court.

Because of the varying levels of tribal,
state, and federal involvement in the
three classes of gaming, the proper
classification of games is essential. As a
legal matter, Congress defined the
parameters for game classification when
it enacted IGRA. As a practical matter,
however, several key terms were not
specifically defined, and thus subject to
more than one interpretation.

Issues Unresolved in Congressional
Definitions

A recurring question as to the proper
scope of class II gaming involves the use
of electronics and other technology in
conjunction with bingo and other class
II games. In IGRA, Congress recognized
the right of tribes to use ‘“‘electronic,
computer or other technologic aids” in
connection with class II gaming.
Congress provided, however, that
“electronic or electromechanical
facsimiles of any game of chance or slot
machines of any kind” constitute class
III gaming. Since class III gaming
requires an approved tribal-state
compact to be lawful (an unattainable
plateau for some tribes), definitions
articulating the proper distinctions
between the two classes are vital to
sound execution of the law.
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Under a plain language definition of
these terms, the distinction between an
electronic “aid” to a class II game and
a class III “electromechanical facsimile”
of a game of chance is relatively
ascertainable. However, the Commission
did not apply a plain meaning approach
in its early construction of IGRA or in
its regulatory definitions, and even if it
had, the terms can nonetheless be read
to overlap.

The distinction between class II
“electronic aids” and class III
“electromechanical facsimiles” is
further complicated by the extent to
which class II gaming is affected by the
federal Gambling Devices Act, 15 U.S.C.
1171-78, more commonly known as
“the Johnson Act.” The Johnson Act
predates IGRA by thirty years and
generally prohibits the manufacture or
possession of “gambling devices”
within specific areas of federal
jurisdiction, including Indian country.
15 U.S.C. 1175. The term ‘““gambling
device” is defined very broadly in the
Johnson Act. It includes “‘slot
machines,” or “any other machine or
mechanical device (including, but not
limited to, roulette wheels and similar
devices) designed and manufactured
primarily for use in connection with
gambling,” or “‘any subassembly or
essential part intended to be used in
connection with any such machine or
mechanical device[.]”” 15 U.S.C.
1171(a)(1-3).

IGRA explicitly creates an exception
to the Johnson Act for gaming devices
operated under an approved tribal-state
compact for class III gaming, 25 U.S.C.
2710(d)(6); however, it does not specify
the effect of the Johnson Act on class II
gaming. Since the Johnson Act defines
gambling devices very broadly, the
omission gives rise to more than one
interpretation on the question of the
reach of the Johnson Act in relation to
devices used in conjunction with bingo
and other class II gaming. For example,
the common bingo ball blower, which
has been used widely in bingo games
across the country to determine the
order in which bingo numbers are
called, falls within the definition of
gambling device. Although it is virtually
inconceivable that Congress intended
the Johnson Act to preclude the use of
bingo blowers in class II gaming, IGRA
does not specifically address the
question.

1992 Commission Definitions

Faced with the task of sorting through
these issues of construction, the newly
established Commission set out to
provide guidance to the Indian gaming
industry by defining certain key terms
in IGRA. A “notice and comment”

rulemaking initiative commenced soon
after the Commission became
operational in 1992. The final
definitional rule was published on April
9, 1992. 57 FR 12382.

The term ‘“‘electronic, computer or
other technologic aid” to class II gaming
was defined as “a device such as a
computer, telephone, cable, television,
satellite or bingo blower and that when
used: (a) Is not a game of chance but
merely assists a player or the playing of
a game; (b) is readily distinguishable
from the playing of a game of chance on
an electronic or electromechanical
facsimile; and (c) is operated according
to applicable Federal communications
law.” 25 GFR 502.7. “Electronic or
electromechanical facsimile” was
defined by reference to the Johnson Act
to mean “any gambling device as
defined in 15 U.S.C. 1171(a)(2) or (3).”
25 CFR 502.8. Since the IGRA specifies
that class II games are to be broadly read
to include bingo and other games
similar to bingo, the Commission
defined the term “game similar to
bingo” by reference to the definition of
bingo elsewhere in the regulations. 25
CFR 502.9.

Incorporation of the Johnson Act in the
1992 Definitions

In 1992, the Commission viewed the
relationship between the Johnson Act
and IGRA as key to interpreting
congressional intent concerning which
gaming-related technology is authorized
for class II gaming and which
technology might cause what would
otherwise be considered class II gaming
to become class III. In its analysis, the
Commission noted three key points.
First, the Johnson Act prohibits the use
of gambling devices in Indian Country.
15 U.S.C. 1175. Second, the only
explicit exception to the Johnson Act in
Indian Country is set forth in 25 U.S.C.
2710(d)(6), which indicates that the
Johnson Act shall not apply to
compacted class III gaming. 57 FR
12382, 12385 (April 9, 1992). Finally,
class II gaming under IGRA is permitted
for tribes in states where it is permitted
for any other person or entity and is not
specifically prohibited on Indian lands
by Federal law. 25 U.S.C. 2710(b)(1)(A).
Relying on language in a Senate Report
on IGRA, the Commission interpreted
the reference to “Federal law”” to mean
the Johnson Act. Under this
interpretation, the Johnson Act applies
even in the context of class II gaming.
See S. Rep. No. 100—446, at 9 (1988).

Under the Commission’s
interpretation, IGRA required
independent compliance with the
Johnson Act except where the Indian
gaming activity is authorized by a tribal-

state compact. This was a reasonable
approach in relation to crafting a
regulatory definition of ““slot machine of
any kind” because the term is well
defined by the Johnson Act and because
congressional intent was clear.

In the context of defining electronic or
electromechanical facsimile, however,
incorporation of the Johnson Act was
less satisfactory. The Commission’s
facsimile definition includes: “any
gambling device” as defined by sections
1171(a)(2) or (3) of the Johnson Act. 25
CFR 502.8. Because the Johnson Act is
so broadly construed, a facsimile thus
includes any device designed and
manufactured for use in connection
with gambling, as well as any sub-
assembly or essential part intended to
be used for such purposes. This
definition departs substantially from
any plain meaning of the term.

With the benefit of experience and
hindsight, it has become increasingly
clear that by incorporating the Johnson
Act into its “electronic or
electromechanical facsimile” definition,
the Commission defined a key term in
an overly broad manner. Worse, use of
the definition produces patently
nonsensical results in certain
circumstances. We again turn to the
common bingo ball blower, a device
used to randomly generate numbers for
bingo games.

Few would argue that Congress
intended the Johnson Act to prohibit the
use of bingo blowers or other aids in
class IT gaming, particularly since the
plain language of the Act anticipates
such use of electronics and technology.
Nevertheless, the broad interpretation of
“gambling device” contained in the
Johnson Act clearly sweeps bingo
blowers within its ambit.

A chief reason for the Johnson Act’s
broad construction is that as a criminal
statute it is intended to restrict the
possession, use, and transportation of
gambling devices. The principles of
construction used by the courts in
interpreting the Johnson Act were
designed to “anticipate the
ingeniousness of gambling machine
designers.” Lion Manufacturing Corp. v.
Kennedy, 330 F.2d 833, 836-837 (D.C.
Cir. 1964). Accordingly, courts have
found the Johnson Act to cover a wide
variety of machines. See, e.g., United
States v. H.M. Branson Distrib. Co., 398
F.2d 929, 933 (6th Cir. 1968) (pinball
machines with knock-off meters that can
accumulate free games); United States v.
Two (2) Quarter Fall Machines, 767
F.Supp 153, 154 (E.D. Tenn. 1991)
(machines where the fall of coins could
deliver hanging coins into a pay-off
chute); United States v. 11 Star-Pack
Cigarette Merchandiser Machines, 248
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F.Supp. 933, 934 (E.D. Pa. 1966) (an
attachment on a vending machine that
could deliver a free pack of cigarettes);
United States v. Wilson, 475 F.2d 108
(9th Cir. 1973) (a machine that sold
store coupons and prize tickets in a
prearranged order from a preprinted
bundle even though the player could see
the coupon or ticket he was buying).

The traditional broad construction of
the Johnson Act encompasses numerous
devices manufactured to assist in the
play of class II games that the
Commission now believes Congress
presumed to constitute acceptable
technologic aids. In an oft-quoted
passage from the legislative history, a
Senate Report accompanying the bill
that became IGRA indicated that “tribes
should be given the opportunity to take
advantage of modern methods of
conducting class II games and the
language regarding technology is
designed to provide maximum
flexibility.” See S. Rep. No. 100446, at
9 (1988). In other words, the ingenuity
of gaming designers, which was
designed to be constrained by the
Johnson Act, is arguably intended to be
given freer rein by IGRA in the context
of class I gaming.

Incorporating the Johnson Act
definition of gambling device into the
Commission’s definition of
“electromechanical facsimile” is
illogical in certain other respects as
well. A good example is the roulette
wheel. As the Department of Justice
noted in its comments to our proposal
to strike the definition of facsimile,
equating ‘“‘electromechanical facsimile”
to “Johnson Act gambling device” can
lead to absurdity. A roulette wheel, for
example, clearly meets the definition of
a Johnson Act gambling device, but it is
neither “electronic” nor a ““facsimile.”
In other words, although incorporation
of the Johnson Act into the IGRA
regulatory definitions seemed, in 1992,
to be an expedient method of
harmonizing two competing federal
statutes, it was imperfect at best and, in
the final analysis, created more
problems than it solved.

In adopting the definitions, the
Commission apparently recognized the
problem and sought to sidestep it by
including “bingo blower” as one of
several permissible devices to be used
as a technological aid to class II gaming.
This strategy resolved the specific
problem of the bingo blower, but failed
to address the underlying conceptual
problem. Consequently, substantial
uncertainty remains as to a myriad of
other devices that, like the bingo
blower, provide electronic or
technological assistance to class II
gaming, but that nevertheless also meet

the expansive definition of
electromechanical facsimile by virtue of
its incorporation of the Johnson Act.
Moreover, this uncertainty has
translated into a substantial amount of
litigation, much of which has produced
results unfavorable to the Commission’s
interpretation of the interplay between
IGRA and the Johnson Act.

Consultation With the Department of
Justice

On several occasions during the past
ten years, the problems noted above
have caused the Commission to
informally reconsider the correctness of
incorporating the Johnson Act into its
definition of electromechanical
facsimile. Since enforcement of the
Johnson Act is committed to the
discretion of the Department of Justice,
the Commission and the Department
share an interest in the proper
resolution of this issue.

Like the Commission, the Justice
Department has struggled with these
questions of interpretation regarding the
applicability of the Johnson Act in
relation to Indian gaming. In 1996, the
Department’s position was that Congress
expressly contemplated the use of
equipment in class II Indian gaming that
would otherwise fall within the Johnson
Act. In 2001, however, the Justice
Department reevaluated its position,
indicating a view that the Johnson Act
prohibits any technology that meets its
terms, including technological aids to
class Il gaming.

In the meantime, a series of federal
circuit court decisions, discussed more
fully below, have informed this
Commission’s view that its original
construction of IGRA and resulting
definitional regulations did not properly
capture the intent of Congress in
relation to the distinction between
permissible aids to class II games and
impermissible class III facsimiles.

Lack of Judicial Endorsement for 1992
Definitions

In hindsight, and with the guidance of
the courts, the inconsistencies in
purpose between IGRA and the Johnson
Act are more readily apparent. The
federal courts, including no less than
three United States circuit courts of
appeal, have been virtually unanimous
in concluding that the Commission’s
definitions are not useful in
distinguishing between technologic aids
and facsimiles. Rather than apply the
Commission’s rules, the courts instead
conducted a plain meaning analysis
juxtaposed against the language of the
statute and the Senate Report. While
most simply ignored the Commission’s
definitions, one court openly criticized

the Commission’s rule as unhelpful.
Cabazon Band of Mission Indians v.
National Indian Gaming Commission,
14 F.3d 633 (D.C. Cir. 1994) (holding
that the scope of gaming determination
at issue in the case could be made by
looking to the statute alone and without
examining the Commission’s regulatory
definitions); Sycuan Band of Mission
Indians v. Roache, 54 F.3d 535, 542 (9th
Cir. 1994) (resorting to the dictionary
definition of facsimile as “‘an exact and
detailed copy of something,” rather than
using the regulatory definition);
Diamond Game Enterprises v. Reno, 230
F.3d 365, 369 (D.C. Cir. 2000) (‘“Boiled
down to their essence, the regulations
tell us little more than that a class II aid
is something that is not a class III
facsimile.”). In sum, these courts have
implicitly rejected the Commission’s
definition of “‘electromechanical
facsimile,” which incorporates the
Johnson Act, and have instead used a
plain meaning approach to interpret this
key term.

In addition to the lack of deference
noted above, two United States circuit
courts have reached decisions that can
be construed to be at odds with the
Commission’s definition of facsimile,
though at least one of them gave
deference to the Commission’s findings
as to the devices in question. United
States v. 103 Electronic Gambling
Devices, 223 F.3d 1091, 1095, 1102 (9th
Cir. 2000); United States v. 162
Megamania Gambling Devices, 231 F.3d
713 (10th Cir. 2000).

The uncomfortable result is that the
Commission cannot faithfully apply its
own regulations and reach decisions
that conform with the decisions of the
courts. Such inconsistency frustrates the
Commission’s ability to properly
discharge its duties under IGRA.

Moreover, the courts’ unwelcome
reception to the Commission’s
regulatory definitions of electronic aids
and electromechanical facsimile stands
in vivid contrast to other definitional
regulations promulgated by the
Commission. In most circumstances, the
Commission’s work has garnered
substantial judicial deference. See
Shakopee Mdewakanton Sioux
Community v. Hope, 16 F.3d 261, 264
(8th Cir. 1994) (recognizing ambiguity in
the definition of class II and upholding
the NIGC’s regulations that provide that
keno is a class IIl game); 162 Megamania
Gambling Devices, 231 F.3d at 719-20
(turning for guidance to the
Commission’s definition of “‘game
similar to bingo”” and noting that the
regulations are entitled to deference);
103 Electronic Gambling Devices, 223
F.3d at 1097 (““The NIGC’s conception of
what counts as bingo under IGRA * * *
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is entitled to substantial deference.”)
Accordingly, the Commission believes
that the courts will be receptive to its
efforts to bring greater clarity to these
key definitions.

Congressional Criticism of the 1992
Definitions

In addition to the developments in the
federal case law, the Commission’s
authorizing committee, the United
States Senate Committee on Indian
Affairs, has urged the Commission to
reconsider these definitions. In a July
10, 2000, letter to the Commission
Chairman, Senators Ben Nighthorse
Campbell and Daniel K. Inouye, then
Chairman and Vice-Chairman,
respectively, of the Committee, urged
the Commission to revise its definitions
pertaining to class II gaming, saying:

Since the NIGC first issued its regulations
on class II gaming, uncertainty has developed
among the Indian tribes, states, and
regulatory bodies as to which games are
properly classified as class Il under the act.
This is particularly true where tribes offer
class II games that utilize ‘“‘technological
aids” as the IGRA expressly permits. We also
understand that some of these games fall
under the definition of “gambling devices”
under the Johnson Act (15 U.S.C. 1171 et
seq.). The conflict between IGRA and the
Johnson Act has resulted in repeated legal
clashes between Indian tribes and state and
federal law enforcement agencies.

We think that it is clear that the NIGC has
the authority to resolve this issue.

In a similar letter dated July 11, 2000,
nine congressmen also encouraged the
Commission ““to bring some clarity to
this issue.”

Reconsideration of the 1992 Definitions

In the decade since 1992, the NIGC
has had an opportunity to work
extensively with its regulatory
definitions and also to develop
additional experience in Indian gaming.
As the Commission’s expertise has
evolved, the courts have also been
active, providing increasingly clearer
guidance on the proper interpretation of
the relevant statutes. In light of the
courts’ apathy or antipathy toward
certain NIGC definitions discussed
above, and in light of requests among
the public, the industry, and Congress,
the NIGC has determined that several of
its key definitions must be revised.

The Commission recognizes that an
agency should move with great care in
changing definitions that have been in
place for a decade. After much
reflection, the Commission revises the
definitions in a manner that reaffirms,
rather than disrupts, settled industry
expectations. Today’s Final Rule more
properly captures the intent of Congress
as to the distinction between

permissible class II aids and prohibited
class III facsimiles, without
compromising Congress’ intent to
prohibit the play of facsimiles absent an
approved tribal-state compact.

Requests for Comments

The Commission first issued a
proposed rule for comment on June 22,
2001, proposing to withdraw its
definition of electronic or
electromechanical facsimile. The vast
majority of comments favored the
Commission’s proposal to revise its
definition of electronic or
electromechanical facsimile by deleting
reference to the Johnson Act. A number
of commenters, however, including the
Department of Justice, expressed the
view that mere removal of this
definition would not be sufficient to
provide adequate guidance.
Furthermore, many also expressed the
view that additional revisions were
needed for two other related terms:
“electronic, computer or other
technological aid” and “game similar to
bingo.”

After careful consideration, the
Commission recognized that the
commenters were correct in asserting
that the simple removal of the definition
would not be sufficient to achieve the
desired level of clarity with regard to
game classification. Accordingly, the
Commission revised its proposed
facsimile definition and crafted two new
definitions addressing technological
aids and games similar to bingo. On
March 22, 2002, the Commission
published a proposed rule for final
comment (67 FR 13296). The comment
period, extended to May 6, 2002,
resulted in the receipt of fifty-two
comments.

Summary of Comments

The vast majority of commenters
express strong support for the
Commission’s proposal to revise its
definitional regulation. While
differences exist as to recommended
language, most support removing
reference to the Johnson Act from the
facsimile definition and thus from the
game classification analysis.

The one common ground of nearly all
commenters is a frustration with
achieving the right interplay between
IGRA and the Johnson Act. Some
commenters suggest that any machine or
device meeting the Johnson Act
definition of a gambling device would
have to be characterized as class III.
This, they assert, would be true even if
the machine or device could be fairly
characterized as a technologic aid to the
play of a class Il game. The Commission
rejects this comment determining that

such an approach renders meaningless
the technologic aid language in IGRA,
and ignores the analysis of a nearly
unanimous judiciary. Taken to its
logical extreme, an analysis consistent
with this view would produce even
greater disharmony in distinguishing
aids and facsimiles than exists under
the current definitions.

The Commission comes to this
conclusion with the benefit of ten years’
experience since adoption of the
original definition regulations and with
the advantage of the views of the federal
judiciary on the meaning of the
language in IGRA. Reaching this
conclusion has not been easy. In part,
the confusion can be traced to the
Commission’s original definition
regulations. The Commission now
believes that in the infancy of IGRA, its
original definition regulations simply
had not fully reconciled the language of
IGRA with the Johnson Act. The
Commission now determines that IGRA
does not in fact require an across-the-
board treatment of all Johnson Act
gambling devices as class III games.
Stated differently, “Congress did not
intend the Johnson Act to apply if the
game at issue fits within the definition
of a class II game, and is played with the
use of an electronic aid.” U.S. v. 162
MegaMania Gambling Devices, 231 F.3d
713, 725 (10th Cir. 2000).

This is best illustrated by considering
the bingo blower. The Commission’s
original regulation listed bingo blowers
as class II technologic aids, a
categorization that has not been
seriously challenged and that was
accepted without significant scrutiny.
Cabazon Band of Mission Indians v.
NIGC. (DDC 1993) 827 F. Supp. 26 at 31,
aff’d 14 F.3d 633 (D.C. Cir. 1994), cert.
Den. 512 U.S. 1221 (1994) (“* * *the
Johnson Act applies only to slot
machines and similar devices (including
the pull-tab games here in issue), not to
aids to gambling (such as bingo blowers
and the like)).” The identification of
bingo blowers as class II technologic
aids is also consistent with IGRA’s
legislative history. (‘““That section [15
U.S.C. 1175] prohibits gambling devices
on Indian lands but does not apply to
devices used in connection with bingo
and lotto.” S.Rep. N0.100—446, at 12
(1988).) When employed in gaming,
though, bingo blowers are nothing more
or less than random number generators.

Random number generation is the
creation of numbers for use in games of
chance and may occur in a wide variety
of ways. Video gambling devices, for
example, use computer software to
generate numbers at random. Dice,
cards, or wheels may also be used.
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Significant to the Commission’s
analysis is the fact that both a bingo
blower and a roulette wheel function as
random number generators. That is,
both produce, on a random basis, the
numbers that will determine winners in
games of chance. The Johnson Act
specifically identifies roulette wheels as
an example of a gambling device. 15
U.S.C. 1171(a)(2). Bingo blowers also
meet the broad, Johnson Act definition
of a gambling device, yet are rightfully
classified as technologic aids under
IGRA. The physical and operational
characteristics of these devices,
however, cannot be legally
distinguished. The only real distinction
between roulette wheels and bingo
blowers is the games that they support.
Bingo blowers generate numbers for
class I games of chance, while roulette
wheels generate numbers for class I1I
games of chance. Because of their
inconsistent purposes, inclusion of the
Johnson Act in a game classification
analysis undermines the fundamental
principles of IGRA.

There are other such illustrative
anomalies among gambling devices that
are used as random number generators.
Both keno and lotteries are class III
games, but the “rabbit ears” used in
keno and the ping-pong ball blowers
often used to select lottery winners bear
a striking resemblance, in appearance
and function, to bingo blowers.
Conversely, it would be fully consistent
with IGRA to employ the kind of
computerized random number
generation used in video gaming
machines, rather than a blower, to draw
numbers for the play of bingo,
particularly in light of the fact that IGRA
specifically allows for electronic draws
in the play of bingo. 25 U.S.C.
2703(7)(A){)I1).

From the Commission’s perspective,
the Johnson Act has proven remarkably
troublesome as a starting point in a
game classification analysis under
IGRA. As illustrated above, this is due
in large part to its fundamentally
different purpose. The Johnson Act is
intended to determine whether
something is a “gambling device.”
IGRA, on the other hand, is intended to
distinguish between classes of games.
Within the context of IGRA, there is no
question as to “‘gambling” per se—all
Indian gaming is “gambling.”
Accordingly, determining whether the
Johnson Act covers a particular device
simply does not answer the question
relevant to Indian gaming: whether the
game is class II or class III.

The appropriate threshold for a game
classification analysis under IGRA has
to be whether or not the game played
utilizing a gambling device is class II. If

the device is an aid to the play of a class
II game, the game remains class II; if the
device meets the definition of a
facsimile, the game becomes class IIL.
This analytical framework is fully
consistent with that adopted by the
three federal circuits that have squarely
addressed the issue and determined that
the Johnson Act does not prohibit
technological aids to class II gaming.
See United States v. 103 Electronic
Gambling Devices, 223 F.3d 1091, 1102
(9th Cir. 2000) (rejecting the notion that
the Johnson Act extends to
technological aids to the play of bingo);
Diamond Game Enterprises v. Reno, 230
F.3d 365 (D.C. Cir. 2000) (noting that
class I aids permitted by IGRA do not
run afoul of the Johnson Act); U.S. v.
162 MegaMania Gambling Devices, 231
F.3d 713 (10th Cir. 2000)(concluding
that Congress did not intend the
Johnson Act to apply if the game at
issue fits within the definition of a class
II game, and is played with the use of
an electronic aid). See also United
States v. Burns, 725 F. Supp. 116, 124
(N.D.N.Y. 1989) (indicating that IGRA
makes the Johnson Act inapplicable to
class II gaming and therefore tribes may
use ‘“gambling devices” in the context of
bingo).

Because Congress intended to permit
the use of electronic technology in class
II gaming (even if the device might
otherwise fall within the ambit of the
Johnson Act), the important factor in a
game classification analysis is whether
the technology is assisting a player or
the play of a class IT game. Accordingly,
the Commission’s amended definition of
electronic, computer or other
technologic aid retains its elemental
definition in subsection (a). To assist in
the analysis under subsection (a), a set
of analytical factors (subsection (b)), and
specific examples of technologic aids
(subsection (c)) have also been included.
The Commission believes this
modification is responsive to those
commenters who were unclear as to
how proposed subsections (a) and (b)
were intended to interact.

The list of examples contained in the
proposed rule received mixed
comments. Those opposing the list felt
that the approach creates a presumption
that other machines or devices unlike
those specifically listed could not be
allowable aids. Others requested
clarification as to whether the list is
non-exclusive. The list is intended to
assist the public and the industry in
interpreting the scope of permissible
aids by enumerating examples that have
already been deemed lawful. This list is
not comprehensive. The Commission is
fully aware that other machines or
devices not included in the list of

examples can satisfy the definition of
technologic aid and thus be a
permissible form of class II gaming.

One commenter suggests that if it is
determined that gambling devices can
be used in connection with the play of
class IT games, IGRA still requires a
tribal-state compact for operation of the
device. The Commission does not
believe that there is textual support for
such a proposition in IGRA or that
Congress intended the compacting
process to be applicable in any way to
class II gaming. “S.555 [IGRA] provides
for a system for joint regulation by tribes
and the Federal Government of class II
gaming on Indian lands and a system for
compacts between tribes and States for
regulation of class III gaming.” S.Rep.
No. 100-446, at 1 (1988).

Several commenters believe the
proposed definition of technologic aid
should be expanded to reflect that
broadening participation is an important
characteristic of an aid. The
Commission agrees that this is an
important indicator as to whether a
machine or device is a technologic aid,
but also recognizes that it is not a
required element. This factor was
therefore added to subsection (b) of the
definition and should be viewed as
strong indication that the machine or
device is a technologic aid.

Several commenters suggest that the
requirement that an aid be “readily
distinguishable” from a facsimile is
vague. Some argue that this language
could possibly create a third category of
devices falling somewhere outside both
the definition of aid and facsimile. The
Commission agrees that the reference
has not proven useful in distinguishing
between aids and facsimiles, and has
therefore removed the reference.

Others suggest that the language “[ils
readily distinguishable from the playing
of an electronic or electromechanical
facsimile of a game of chance” within
the aid definition should be qualified by
adding the phrase “in which a single
participant can play the game only with
or against the device rather than with or
against other players.”” Others suggest
that the same language should be
utilized to limit the facsimile definition.
In crafting these two new definitions,
the Commission focused upon several
key factors.

First, the Commission finds it
particularly significant that IGRA
specifically provides for an electronic
draw in bingo games. 25 U.S.C.
2703(7)(A)(i)(II). Second, greater
freedom with regard to class I gaming
was clearly intended by the Congress.
(“[T]ribes should be given the
opportunity to take advantage of
modern methods of conducting class II
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games and the language regarding
technology is designed to provide
maximum flexibility.”” S. Rep. No. 100—
446, at 9 (1988).) Reading this
information along with the judicial
analysis in several key cases, the
Commission concludes that in the case
of bingo, lotto, and other games similar
to bingo, the definition “‘electronic or
electromechanical facsimile” should be
more narrowly construed. See S.Rep.
No.100-446 (1988); United States v. 103
Electronic Gambling Devices, 223 F.3d
1091, 1102 (9th Cir. 2000); U.S. v. 162
MegaMania Gambling Devices, 231 F.3d
713 (10th Gir. 2000).

IGRA permits the play of bingo, lotto,
and other games similar to bingo in an
electronic or electromechanical format,
even a wholly electronic format,
provided that multiple players are
playing with or against each other.
These players may be playing at the
same facility or via links to players in
other facilities. A manual component to
the game is not necessary. What IGRA
does not allow with regard to bingo,
lotto, and other games similar to bingo,
is a wholly electronic version of the
game that does not broaden
participation, but instead permits a
player to play alone with or against a
machine rather than with or against
other players. To ensure maximum
clarity, the revised definitions include
appropriate language establishing these
parameters.

Several commenters suggest that the
proposed definitions of aid and
facsimile are circular because of their
cross referencing. The Commission
agrees, but also notes that it is important
to state clearly when terms are intended
to be mutually exclusive. The
Commission revised the definitions to
accommodate the concern, yet still
address the Commission’s view that, as
a general rule, an aid and a facsimile are
mutually exclusive.

One commenter suggests that the
focus of the facsimile definition should
be on the device rather than the format
of the game. The Commission disagrees.
The Commission reviews aids and
facsimiles as part of its analysis to
classify games. Therefore, the focus of
the facsimile definition is properly on
the game.

One commenter suggests that the
Commission use the term ‘“‘resembles”
or “‘simulates” rather than “replicates.”
The Commission concludes that these
terms are not necessarily more precise
than the term “replicates.” It is also
noteworthy that the courts have largely
utilized the term “replicates.” See e.g.
Cabazon Band of Mission Indians v.
National Indian Gaming Commission,
14 F.3d 633, 636 (D.C. Cir. 1994); United

States v. 162 Megamania Gambling
Devices, 231 F.3d 713, 724 (10th Cir.
2000).

“Game Similar to Bingo”

Several commenters suggest that the
proposed definition is not useful
because it provides a single definition
for unrelated types of games. Including
pull tabs, lotto, punch boards, tip jars,
and instant bingo in the definition was
viewed as creating confusion. Still
others object to the proposed definition
on the grounds that the restrictions are
contrary to Congress’ definition of
“bingo.” Upon reflection, the
Commission agrees and has made
appropriate revisions.

Several commenters suggest that the
Commission should not adopt a
definition of pull tabs, but allow the
definition to evolve on a case-by-case
basis. Another commenter noted that
the game lotto does not contain a finite
deal. Some commenters suggest
inserting IGRA’s requirement that these
games must be played in the same
location as bingo. Suitable changes were
made in response to these comments.

An overwhelming number of
commenters object to the proposed
definition requiring the use of paper or
other tangible medium. Others assert
that the term ““preprinted” is
ambiguous. The majority of commenters
feel that these requirements are not
consistent with federal case law, in part
because they would eliminate the
lawfully recognized use of electronic
cards. United States v. 103 Electronic
Gambling Devices, 223 F.3d 1091 (9th
Cir. 2000); U.S. v. 162 MegaMania
Gambling Devices, 231 F.3d 713 (10th
Cir. 2000). The requirements were also
seen to disregard the legislative history
of IGRA, which allows tribes maximum
flexibility in using modern technology.
S. Rep. No. 100-446, at 9 (1988). The
Commission agrees that the proposed
language was overly broad and
inconsistent with both case law and
legislative history. These requirements
have therefore been removed.

It is particularly noteworthy that the
statutory listing of specific games
followed by the phrase, “and other
games similar to bingo,” can be read in
two ways. 25 U.S.C. 2703(7)(A)(1)(I1I).
First, it can be interpreted to mean
merely that the specified games are
similar to bingo. The Commission finds
this interpretation unlikely.
Alternatively, this language can be
interpreted to leave class II open to
other games that are bingo-like, but that
do not fit the precise statutory definition
of bingo. This second reading, that the
class was left open to a group of non-
specific, bingo-like games, or “variants”

on the game of bingo, is consistent with
legislative history and the holdings of
the Courts of Appeal for the Ninth and
Tenth Circuits in their analysis of the
game Megamania cited above.

The Commission now believes that its
1992 definition of “game similar to
bingo” is flawed. 25 CFR 502.9. It defies
logic to conclude that the Congress
intended to require that these other
“similar” games satisfy the same
statutory requirements of bingo. If this
were Congress’ intent, there would have
been no need for the phrase “and other
games similar to bingo.” These games
would not in effect be “similar” to
bingo; they would be bingo.

The definition announced today
corrects this flaw by accurately stating
that “other games similar to bingo”
constitute a “variant” on the game and
do not necessarily meet each of the
elements specified in the statutory
definition of bingo. The Commission
believes that this modification more
accurately reflects Congress’ intent with
regard to games similar to bingo.

Miscellaneous Comments

One commenter suggests that the
proposed rule is unconstitutional either
because tribes have vested
constitutional property rights in gaming
or because the rule is vague and
ambiguous. The Commission respects
tribal rights to conduct gaming. It has
assumed responsibility for modifying
the regulations to assist tribal
governments in the regulation of gaming
and to clarify standards to be applied in
the classification decisions required of
tribes and the Commission.

One commenter suggests that the
Commission unduly burdened the tribes
by requiring changes to its classification
of games and by failing to consult with
tribes. Throughout this regulatory
process, the Commission made every
effort to reflect existing court decisions.
Tribes that adhere to the law as
interpreted by the courts will not be
changing their approach to game
classification as a result of these
regulations. Furthermore, two extensive
comment periods and issuance of a
second change to the proposed
definitions reflect the efforts of the
Commission to consult and coordinate
with tribal governments.

Many commenters offered specific
language urging adoption by the
Commission. The Commission found
this language extremely helpful in the
revision process and encourages similar
comments in the future. The analysis
and rationale underlying these
proposals were of high analytical
quality, particularly in light of the
complexities presented by these issues.
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Today’s revisions reflect in principle the
themes common to many of the
comments.

Regulatory Matters
Regulatory Flexibility Act

This regulation merely codifies
existing Federal court decisions and
assures that the Commission will follow
such decisions. Therefore, we do not
expect the regulation to have a
significant impact on the approximately
315 tribal gaming operations
nationwide. Furthermore, Indian Tribes
are not considered to be small entities
for the purposes of the Regulatory
Flexibility Act. To the extent that tribal
gaming operations may be considered
small businesses and therefore small
entities under the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., this rule will
not have a significant economic effect
on a substantial number of small
entities.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule does not have an annual effect
on the economy of $100 million or
more. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, state, or local government
agencies or geographic regions and does
not have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

The Commission is an independent
regulatory agency and, as such, is not
subject to the Unfunded Mandates
Reform Act.

Takings

In accordance with Executive Order
12630, the Commission has determined
that this rule does not have significant
takings implications. A takings
implication assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. Instead, the
rule is likely to decrease litigation with
Indian tribes and reduce unnecessary
friction between the Department of
Justice and the Commission.

Paperwork Reduction Act

This regulation does not require an
information collection under the
Paperwork Reduction Act 44 U.S.C.
3501 et seq.

National Environmental Policy Act

The Commission has analyzed this
rule in accordance with the criteria of
the National Environmental Policy Act.
This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. An
environmental assessment is not
required.

List of Subjects in 25 CFR Part 502

Gaming, Indian lands.

For the reasons set forth in the
preamble, the National Indian Gaming
Commission amends 25 CFR Part 502 as
follows:

PART 502-DEFINITIONS OF THIS
CHAPTER

1. The authority citation for part 502
continues to read as follows:

Authority: 25 U.S.C. 2701 et seq.
2. Revise §502.7 to read as follows:

§502.7 Electronic, computer or other
technologic aid.

(a) Electronic, computer or other
technologic aid means any machine or
device that:

(1) Assists a player or the playing of
a game;

(2) Is not an electronic or
electromechanical facsimile; and

(3) Is operated in accordance with
applicable Federal communications law.

(b) Electronic, computer or other
technologic aids include, but are not
limited to, machines or devices that:

(1) Broaden the participation levels in
a common game;

(2) Facilitate communication between
and among gaming sites; or

(3) Allow a player to play a game with
or against other players rather than with
or against a machine.

(c) Examples of electronic, computer
or other technologic aids include pull
tab dispensers and/or readers,
telephones, cables, televisions, screens,
satellites, bingo blowers, electronic
player stations, or electronic cards for
participants in bingo games.

3. Revise §502.8 to read as follows:

§502.8 Electronic or electromechanical
facsimile.

Electronic or electromechanical
facsimile means a game played in an
electronic or electromechanical format
that replicates a game of chance by
incorporating all of the characteristics of
the game, except when, for bingo, lotto,

and other games similar to bingo, the
electronic or electromechanical format
broadens participation by allowing
multiple players to play with or against
each other rather than with or against a
machine.

4. Revise §502.9 to read as follows:

§502.9 Other games similar to bingo.
Other games similar to bingo means
any game played in the same location as

bingo (as defined in 25 USC
2703(7)(A)(i)) constituting a variant on
the game of bingo, provided that such
game is not house banked and permits
players to compete against each other
for a common prize or prizes.

Dated: June 10, 2002.
Elizabeth L. Homer,
Vice Chair.

Teresa E. Poust,
Commissioner.

Note: The following attachment will not
appear in the Code of Federal Regulations.

I respectfully dissent from the views of the
majority. My reasons are set forth below:

In summary, my vote against changing the
definition of facsimile and technological aid
reflects my belief, and my agreement with
Judge Lamberth of the United States District
Court for the District of Columbia, that the
definition of facsimile which the
Commission chose in its initial rulemaking in
1992 was the only definition possible in
order to implement Congress’ explicit intent,
as expressed in IGRA.

1. Background

The Indian Gaming Regulatory Act (IGRA,
or the Act), enacted on October 17, 1988, and
now codified at 25 U.S.C. 2701, et seq,
created a comprehensive scheme for
regulating all gaming on Indian lands. The
Act establishes three classes of games—

“Class I gaming” means social games
played solely for prizes of minimal value or
traditional forms of Indian gaming played in
connection with tribal ceremonies or
celebrations. 25 U.S.C. 2703(6). Indian tribes
regulate Class I exclusively.

“Class II gaming” means the game of
chance commonly known as bingo, whether
or not electronic, computer, or other
technologic aids are used in connection
therewith, including, if played in the same
location, pull-tabs, lotto, punch boards, tip
jars, instant bingo, and other games similar
to bingo, and various card games. 25 U.S.C.
2703(7)(A). Under the Act, the term “class II
gaming” does not include any banking card
games or electronic or electromechanical
facsimiles of any game of chance or slot
machines of any kind. 25 U.S.C. 2703(7)(B).
Class II gaming thus includes high stakes
bingo and pull-tabs as well as non-banking
card games such as poker. Indian tribes and
the NIGC share regulatory authority over
Class II gaming.

“Class III gaming” means all forms of
gaming that are not class I gaming or class
II gaming. 25 U.S.C. 2703(8). Class III gaming
thus includes all other games of chance,
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including most forms of casino-type gaming,
such as slot machines and roulette, and
banking card games, such as blackjack. A
tribe may engage in Class III gaming if it
obtains a compact with the state in which the
tribe’s lands are located.? Under a compact,
both the states and Indian tribes possess
regulatory authority over Class III gaming.
The NIGC retains an oversight role. In
addition, the United States Department of
Justice and United States Attorneys possess
exclusive criminal jurisdiction over Class III
gaming on Indian lands and also possess
certain civil jurisdiction over such gaming.

As a legal matter, Congress defined the
parameters for the gaming classifications
when it enacted the IGRA. As a practical
matter, however, the Congressional
definitions were general in nature and
specific terms within the broad gaming
classifications were not explicitly defined.
Soon after becoming operational in 1992, the
Commission issued a final rule defining
certain terms not defined by Congress and
clarifying or restating existing definitions
consistent with congressional intent. 57 FR
12382. Included among the definitions
promulgated by the Commission were
definitions for two terms pivotal to an
understanding of the distinction in gaming
classifications. The first was a definition for
the term “electronic, computer or other
technologic aid”” which was defined as “a
device such as a computer, telephone, cable,
television, satellite or bingo blower and that
when used—(a) Is not a game of chance but
merely assists a player or the playing of a
game; (b) is readily distinguishable from the
playing of a game of chance on an electronic
or electromechanical facsimile; and (c) is
operated according to applicable Federal
communications law.” 25 CFR 502.7. The
second was a definition for the term
“electronic or electromechanical facsimile”
which the Commission defined to mean “any
gambling device as defined in 15 U.S.C.
1171(a)(2) or (3)” (the Johnson Act). 25 CFR
502.8.

The Commission thus defined the term
“electronic or electromechanical facsimile”
by incorporating, in part, the definition for
“gambling device” from the Gambling
Devices Act, 15 U.S.C. 1171, et seq, also
referred to as the Johnson Act.2

1For a compact to be effective, the approval of the
Secretary of the Interior of the compact terms must
be obtained. In the absence of a compact, a tribe
may operate class IIl gaming under gaming
procedures issued by the Secretary of the Interior.

2The Johnson Act, codified at 15 U.S.C. 1171—
1178, contains a definition for “‘gambling device”
that includes in pertinent part “(2) any other
machine or mechanical device (including, but not
limited to, roulette wheels and similar devices)
designed and manufactured primarily for use in
connection with gambling, and (A) which when
operated may deliver, as a result of the application
of an element of chance, any money or property, or
(B) by the operation of which a person may become
entitled to receive, as the result of the application
of an element of chance, any money or property; or
(3) any subassembly or essential part intended to be
in connection with such machine or mechanical
device, but which is not attached to any such
machine or mechanical device as a constituent
part.”

2. Change to the Definition Established by
the Commission in 1992 Is Not Appropriate.

Linking the definitions for the term
“electronic or electromechanical facsimile”
with the definition for a Johnson Act
gambling device, and also indirectly with the
definition of what could constitute a
“technological aid” permitted for class II
gaming, was the product of careful analysis
by the Commission of Congressional intent
behind the enactment of IGRA and the
application by the Commission of a bedrock
requirement in rulemaking by a Federal
agency not to depart from Congressional
intent where the intent has been clearly
expressed. Consider the comment of Judge
Lamberth of the United States District Court
for the District of Columbia in his opinion
regarding the NIGC’s rulemaking:

Under the [Administrative Procedures Act]
APA, a court reviewing an agency’s
legislative rule-making must first examine
the statute and determine whether Congress
has unambiguously expressed its intent.
Chevron, U.S.A. v National Resources
Defense Council, 467 U.S. 837, 842—-43, 104
S.Ct. 2778, 2781-82, 81 L.Ed.2d 694 (1984).
If Congress has been unambiguous, neither
the agency nor the court may diverge from
that intent. Such is the case here. (Italics
supplied.)

Cabazon Band v. NIGC, 827 F.Supp 26 (DC
1993).

The concepts supporting the Commission’s
initial rulemaking are as valid today as they
were in 1992 when the first Commission
members adopted the definition. As such, I
do not consider it to be the prerogative of the
Commission simply to set aside the rule.
Rule change would be appropriate under
either of the following circumstances: (1) The
Congress indicates through legislation that
the definition should be deleted or revised,
thus manifesting a different Congressional
intent, or (2) the Federal courts invalidate the
current rule. Neither of these circumstances
presently exists.

As to the first point, bills to amend the
IGRA have been introduced in several
sessions of the Congress since IGRA was
enacted in 1988. Although the Congress has
made minor adjustment to the Act in the
intervening years, it has not chosen to amend
the Act’s basic content or the game
classification structure which is a prominent
feature of the Act. As to the second point, at
least one Federal court has upheld the rule
and no court has repudiated the rule.

3. The Current Definition Manifests
Congressional Intent

In adopting the definitional regulations,
including 25 U.S.C. 507.8, the Commission
“determined that regardless of features,
gaming machines that fell within the scope
of the Johnson Act were class III games.” 57
FR 12385. In the view of the Commission, the
relationship between the Johnson Act and the
IGRA was key to interpreting Congress’ intent
concerning which gaming-related technology
is class Il and which is class I1I. In the
preamble to the final rule, the foundation for
the Commission’s view was said to rest on
two points: (1) The Johnson Act prohibits the
use of gambling devices in Indian Country
(15 U.S.C. 1175); and (2) the IGRA does not

supersede or repeal the Johnson Act except
with respect to class III gaming conducted
under a compact negotiated between a state
and a tribe. 57 FR 12385.

IGRA mentions the Johnson Act in two
places. First, at 25 U.S.C. 2710(d)(6), the
IGRA indicates that the Johnson Act will not
apply to compacted gaming. Second, at 25
U.S.C. 2710(b)(1)(A), the IGRA indirectly
mentions the Johnson Act by indicating that
a tribe may conduct class II gaming if the
State permits such gaming by any person,
organization or entity, and “such gaming is
not otherwise specifically prohibited on
Indian lands by Federal law.”

In the Senate Report that accompanied the
passage of the IGRA, the Select Committee on
Indian Affairs explained the meaning of the
phrase “such gaming is not otherwise
prohibited on Indian lands by Federal law”
as referring to “gaming that utilizes
mechanical devices as defined in 15 U.S.C.
1175. That section prohibits gambling
devices on Indian lands but does not apply
to devices used in connection with bingo or
lotto.” S. Rep. No. 446, 100th Cong., 2d Sess.
12 (1988).3

The relevance of the Johnson Act to
determining the classification of Indian
gaming permitted under the IGRA, and
consequently the validity of the
Commission’s choice in 1992 to incorporate
the current definition of electronic or
electromechanical facsimile, is bolstered by
the legislative history of IGRA. In a colloquy
that appears in the Congressional Record,
Senator Inouye confirmed Senator Reid’s
understanding that the waiver from the
Johnson Act created by IGRA was limited to
gaming conducted under tribal-state
compacts. In response to a statement of
Senator Reid’s understanding that the waiver
from the Johnson Act is limited to gaming
conducted under tribal-state compacts,
Senator Inouye states:

Yes the Senator is correct. The bill as
reported by the committee would not alter
the effect of the Johnson Act except to
provide for a wavier of its application in the
case of gambling devices operated pursuant
to a compact with the State in which the tribe
is located. The bill is not intended to amend
or otherwise alter the Johnson Act in any
way.

134 Cong. Rec. 12650, September 15, 1988.

Thus, the Johnson Act is significant to
understanding the distinction Congress
intended between class II and class III
gaming. The Johnson Act applies except in
compacted class III gaming and therefore
would apply to class I gaming. The
Commission ensures this application in its
regulations by use of the definition for
“electronic or electromechanical facsimile”
which incorporates the Johnson Act
definition of gambling device. Removing the

3 According to the Commission’s analysis of the
Senate Report, the language in the report
concerning devices used in connection with bingo
or lotto does not create an exception to the Johnson
Act but characterizes the scope of the Johnson Act,
which is to say that the language in the Senate
Report merely states the Committee’s view that the
Johnson Act does not prohibit bingo blowers—they
are not within its scope.
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definition can signal a departure from
Congressional intent.

4. Federal Courts Support the Commission’s
Determination Regarding the Definition

The crucial challenge to the Commission’s
early rulemaking came shortly after the
Commission adopted its final rules. In
Cabazon Band v. NIGC, 827 F.Supp 26 (DC
1993), eight tribes joined in a challenge to
several of the Commission’s rules including
the definition for “electronic or
electromechanical facsimile” at 25 CFR
502.8. Judge Lamberth observed:

[T]f the definition of facsimiles were less
broad than that of gambling device, IGRA
would be internally contradictory:
technology that—ostensibly—now would be
allowed for class II gaming under 25 U.S.C.
2703(7)(A) would be prohibited by the
Johnson Act (since the repeal of the Johnson
Act is only for class III gaming). Thus, only
a definition of facsimile that is equivalent to
that of gaming device renders the statute
internally consistent and allows both statutes
peaceably to coexist.

Plaintiff’s main objection to the
Commission’s definition stems from their
perception that the definition of gambling
device sweeps within its ambit any device
that might be used in gambling. This
interpretation of the Johnson Act is incorrect.
As several cases have held, Congress has
acknowledged, and the Commission has
noted in the preamble to its rules, the
Johnson Act applies only to slot machines
and similar devices (including the pull-tab
games here in issue), not to aids to gambling
(such as bingo blowers and the like). When
the scope of the Johnson Act is properly
determined, it is clear that the definition of
gambling devices is significantly less broad
than plaintiff’s fear. Moreover, it is clear that
Congress’ intent in IGRA is fulfilled only
when the IGRA’s definition of facsimile
adopts the Johnson Act’s definition of
gambling device.

Cabazon Band v. NIGC, 827 F.Supp. at 31.
This case represents the only serious court
challenge that has been brought against the
Commission’s rulemaking and its
determination of appropriate definitions. On
appeal, the plaintiff tribes dropped their
challenge to the Commission rules and
instead focused only on their request, denied
in the District Court, for a declaratory
judgment that certain video pull-tab games
were class I In reciting the history of the
case in its appellate decision, the United
States Court of Appeals for the District of
Columbia noted “Judge Lamberth’s cogent
opinion rejected each of the Tribe’s
arguments against these regulations as ‘either
moot or meritless.”” Cabazon Band v. NIGC,
14 F.3d 633, 634 (1994). (The Court of
Appeals also upheld the ruling of Judge
Lamberth that the video pull-tab games were
class I1I1.)

5. Conclusion

The Commission’s action raises concerns
about the separation of powers between an
executive branch agency and Congress, and
I am not therefore convinced that the rule
change is an appropriate action for the
Commission. True, as the proponents

indicate, courts have found it convenient to
use the common dictionary meaning of the
term ‘““facsimile” in deciding whether a
particular video pull-tab game falls within
the statutory definition for class II gaming.
Also true, but not particularly
understandable, the Court of Appeals for the
District of Columbia, the same Court that six
years earlier found Judge Lamberth’s
Cabazon opinion on the rule “cogent,” did
indicate that the Commission’s rule provided
no assistance in interpreting the statute. (See
Diamond Games v. Reno, 230 F.3d 365, 369
(D.C. Cir 2000)). However, that Court did not
indicate in any way that the definitional rule
varied from the IGRA or from Congressional
intent.

It is the role of Congress to write the law
and it is this Commission’s responsibility
faithfully to execute the law that Congress
has passed. If the Congress through
legislative enactment signals its desire to
change the gaming classification structure
under the IGRA, with the laudable result of
permitting a wider range of class II games, or
somehow moves the line between what is a
technological aid permitted for the play of
class II games and what is an electronic
facsimile of a game of chance precluded from
being considered class II, then I would be
first-in-line to modify the original definition
of facsimile. I am concerned though that the
Commission’s action today represents a
revision of the law that Congress has created
and improperly encroaches upon the
legislative function. For now, therefore, I feel
bound to dissent in the Commission’s
amendment because, according to the only
relevant court decision on the matter, the
original definition clearly manifests explicit
Congressional intent and is the only
definition that can do so.

Dated: June 8, 2002.
Montie R. Deer.

[FR Doc. 02-15035 Filed 6—14—-02; 8:45 am]
BILLING CODE 7565-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGDO07-02-061]

Drawbridge Operation Regulations;
Hatchett Creek (US 41), Gulf
Intracoastal Waterway, Venice,
Sarasota County, FL

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
deviation from the regulations
governing the operation of the new
Hatchett Creek (US 41) bridge across the
Gulf Intracoastal Waterway in Venice,
Florida. This deviation allows the
drawbridge owner to only open one leaf

of the bridge from June 10, 2002 until
July 31, 2002 to complete construction
of the new bascule leaves.
DATES: This deviation is effective from
6 a.m. on June 10, 2002 until 6 p.m. on
July 31, 2002.
ADDRESSES: Material received from the
public, as well as comments indicated
in this preamble as being available in
the docket, are part of docket [CGD07—
02—-061] and are available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, 909 SE 1st
Avenue, Room 432, Miami, FL 33131
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Chief, Operations Section,
Seventh Coast Guard District, Bridge
Branch at (305) 415—-6743.
SUPPLEMENTARY INFORMATION: The
Florida Department of Transportation
requested that the Coast Guard
temporarily allow the Hatchett Creek
bridge to only open a single leaf of the
bridge from June 10, 2002 until July 31,
2002. This temporary deviation from the
existing bridge regulations is necessary
to complete construction of the new
bascule leaves. The Hatchett Creek (US
41), bridge has a horizontal clearance of
30 feet between the fender and the
down span.

The District Commander has granted
a temporary deviation from the
operating requirements listed in 33 CFR
117.5 to allow the owner to complete
construction of the new bascule leaves.
Under this deviation, the Hatchett Creek
(US 41) bridge need only open a single
leaf of the bridge from June 10, 2002
until July 31, 2002.

Dated: June 9, 2002.
Greg Shapley,

Chief, Bridge Administration, Seventh Coast
Guard District.

[FR Doc. 02—15200 Filed 6-14—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD07-02-062]

Drawbridge Operation Regulations;
Atlantic Avenue Bridge (SR 806),
Atlantic Intracoastal Waterway, Mile
1039.6, Delray Beach, FL

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
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deviation from the regulations
governing the operation of the Atlantic
Avenue bridge (SR 806), across the
Atlantic Intracoastal Waterway, mile
1039.6 in Delray Beach, Florida. This
deviation allows the drawbridge to only
open a single leaf from 5 a.m. on July
8, 2002 to 11:59 p.m. on July 12, 2002
and from 5 a.m. on July 22, 2002 to
11:59 p.m. on July 26, 2002. This
deviation is required by the owner to
complete repairs to the bridge.

DATES: This deviation is effective from
5 a.m. on July 8, 2002 to 11:59 p.m. on
July 26, 2002.

ADDRESSES: Material received from the
public, as well as documents indicated
in this preamble as being available in
the docket, will become part of this
docket and will be available for
inspection or copying at Commander
(obr), Seventh Coast Guard District, 909
SE 1st Avenue, Room 432, Miami, FL.
33131.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Chief, Operations Section,
Seventh Coast Guard District, Bridge
Branch at (305) 415—6743.

SUPPLEMENTARY INFORMATION: The
existing regulations in 33 CFR
117.261(aa) governing the operation of
the Atlantic Avenue bridge (SR 806),
mile 1039.6, at Delray Beach, Florida
allow the draw to open on signal, except
that, from November 1 through May 31
from 10 a.m. to 6 pm., Monday through
Friday, the draw need open only on the
hour, and half hour.

The Florida Department of
Transportation requested on June 5,
2002, that the Coast Guard allow single
leaf openings from 5 a.m. on July 8,
2002 to 11:59 p.m. on July 12, 2002 and
from 5 a.m. on July 22, 2002 to 11:59
p-m. on July 26, 2002 to complete
repairs to the bridge spans.

The District Commander granted a
deviation from the operating
requirements listed in 33 CFR
117.261(aa) to allow the owner to
complete repairs to the bridge spans.
Under this deviation, the Atlantic
Avenue bridge need open only a single
leaf from 5 a.m. on July 8, 2002 to 11:59
p-m. on July 12, 2002 and from 5 a.m.
on July 22, 2002 to 11:59 p.m. on July
26, 2002.

Dated: June 6, 2002.
Greg Shapley,
Chief, Bridge Administration, Seventh Coast
Guard District.
[FR Doc. 02—-15201 Filed 6—14-02; 8:45 am]

BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR PART 165
[CGD09-02-035]
RIN 2115-AA97

Safety Zone; Navy Pier, Lake Michigan,
Chicago Harbor, IL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
fireworks displays that will occur on a
regular basis off the Navy Pier during
the summer of 2002. The safety zone
encompasses a portion of the navigable
waters in Chicago Harbor, Lake
Michigan. The safety zone is needed to
protect vessels and spectators during
fireworks shows scheduled for various
dates during the summer of 2002.
DATES: This rule is effective from 9 p.m.
(local) June 1, 2002 until 11 p.m. (local)
on September 1, 2002.

ADDRESSES: The Marine Safety Office,
Chicago, Illinois maintains the public
docket (CGD09-02-035) for this rule.
Documents indicated in this preamble
will be available for inspection or
copying at the Coast Guard Marine
Safety Office, 215 W. 83rd Street, Suite
D, Burr Ridge, Ill., between 9:30 a.m.
and 2 p.m. Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT:
MST3 Kathryn Varela, U. S. Coast Guard
Marine Safety Office Chicago, at (630)
986-2125.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application was
not received in time to publish an
NPRM followed by a final rule before
the necessary effective date. Delaying
this rule would be contrary to the public
interest of ensuring the safety of
spectators and vessels during this event
and immediate action is necessary to
prevent possible loss of life or property.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a fireworks display. Based on

recent accidents that have occurred in
other Captain of the Port zones, and the
explosive hazard of fireworks, the
Captain of the Port Chicago has
determined firework launches in close
proximity to watercraft pose significant
risks to public safety and property. The
likely combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing a safety zone to control
vessel movement around the location of
the launch platforms will help ensure
the safety of persons and property at
these events and help minimize the
associated risks.

Both a primary and alternate launch
site are being established. In the event
of inclement weather, the Goast Guard
will notify the public via the Broadcast
Notice to Mariners if they are using the
alternate launch platform.

Entry into, transit through or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Chicago or his
designated on-scene representative. The
designated on-scene representative may
be contacted on VHF/FM Marine
Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
The Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule will have
a significant impact on a substantial
number of small businesses and not-for-
profit organizations that are
independently owned and operated are
not dominant in their respective fields,
and governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under
section 605(b) of the Regulatory
Flexibility Act (5 U.S.C.601-612) that
this temporary final rule will not have
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a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(Public Law 104-121), the Coast Guard
offered to assist small entities in
understanding this rule so that they can
better evaluate its effectiveness and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
rule under Executive Order 13132,
Federalism, and has determined that
this rule does not have implications
under that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this regulation
and concluded that, under figure 21,
paragraph (34)(g) of Commandant
Instruction M16475.1C, it is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITITED ACCESS
AREAS.

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. From 9 p.m. on June 1, 2002 until
11 p.m. on September 1, 2002, a new
temporary § 165.T09-034 is added to
read as follows:

§165.T09-034 Safety Zone; Navy Pier,
Lake Michigan, Chicago Harbor, IL.

(a) Locations. (1) Primary launch site.
All waters of Lake Michigan bounded by
the arc of a circle with a 1500-foot
radius from the fireworks launch
platform with its center in approximate
position 41°53'18" N, 087°36'08" W.
These coordinates are based upon North
American Datum 1983.

(2) Alternate launch site. In the case
of inclement weather, the alternate
launch site is all waters of Lake
Michigan bounded by the arc of a circle
with a 1500-foot radius with its center
in approximate position 41°53'24" N,
087°35'44" W.

(b) Enforcement period. This section
is effective from 9 p.m. (local) June 1,
2002 until 11 p.m. (local) September 1,
2002. The section will be enforced from
9 p.m. until 11 p.m.; on June 1, June 5,
June 8, June 12, June 15, June 19, June
22, June 26 June 29, July 3, July 4, July
6, July 10, July 13, July 17, July 20, July
24, July 31, August 3, August 7, August
10, August 14, August 17, August 21,
August 24, August 28, August 31, and
September 1, 2002.

(c) Regulations. In accordance with
§ 165.23 of this part, entry into this zone
is prohibited unless authorized by the
Coast Guard Captain of the Port,
Chicago, or his designated on-scene
representative. Section 165.23 also
contains other applicable general
requirements.

Dated: June 10, 2002.
R.E. Seebald,

Captain, U.S. Coast Guard, Captain of the
Port Chicago.

[FR Doc. 02-15199 Filed 6—14—-02; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
CGD05-01-071
RIN 2115-AA97

Security Zone; Calvert Cliffs Nuclear
Power Plant, Chesapeake Bay, Calvert
County, MD

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; change of
effective period.

SUMMARY: The Coast Guard is revising
the effective period for a temporary
security zone in the waters of the
Chesapeake Bay near the Calvert Cliffs
Nuclear Power Plant in Calvert County,
MD. This security zone is necessary to
help ensure public safety and security.
The security zone will prohibit vessels
from entering a well-defined area
around Calvert Cliffs nuclear power
plant.

DATES: The amendment to § 165.T05—
071 (b) in this rule is effective on June
17, 2002. Section 165.T05-071 added at
67 FR 9205, February 28, 2002, effective
January 9, 2002, to 5 p.m. June 15, 2002,
as amended in this rule is extended in
effect to 5 p.m. on September 30, 2002.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule or
questions on viewing or submitting
material to the docket, call LT Charles
A. Roskam II, Port Safety and Security,
Activities Baltimore, 2401 Hawkins
Point Road, Building 70, Baltimore,
Maryland, 21226-1791, telephone
number (410) 576—2676.

SUPPLEMENTARY INFORMATION:

Background and Purpose

Due to the terrorist attacks on New
York City, New York, and Washington
DC, on September 11, 2001 and
continued warnings from national
security and intelligence officials that
future terrorist attacks are possible,
there is an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to Calvert
Cliffs Nuclear Power Plant. On October
3, 2001, Constellation Nuclear-Calvert
Cliffs Nuclear Power Plant requested a
limited access area to reduce the
potential threat that may be posed by
vessels that approach the power plant.

On February 28, 2002, the Coast
Guard published a temporary final rule
entitled “Security Zone; Calvert Cliffs
Nuclear Power Plant, Chesapeake Bay,
Calvert County, MD,” in the Federal
Register (67 FR 9203). The temporary

rule established a security zone around
the Calvert Cliffs Nuclear Power Plant.

There is a continuing need for the
protection of the plant. The temporary
security zone surrounding the plant is
only effective to 5 p.m. on June 15,
2002. As a result, the Coast Guard is
extending the effective date of the rule
to 5 p.m. on September 30, 2002. There
is no indication that the present rule has
been burdensome on the maritime
public; users of the areas surrounding
the plant are able to pass safely outside
the zone. No letters commenting on the
present rule have been received from
the public.

We did not publish a notice of
proposed rulemaking (NPRM) for this
rule and it is being made effective less
than 30 days after publication in the
Federal Register. When we promulgated
the rule, we intended to either allow it
to expire on June 15, 2002, or to cancel
it if we made permanent changes before
that date. If we determine that a
permanent rule is warranted, we will
follow normal notice and comment
rulemaking procedures, and a final rule
should be published before September
30, 2002. Continuing the temporary rule
in effect while the permanent rule
rulemaking is in progress will help to
ensure the security of this facility and
the safety of the public during that
period. Therefore, the Coast Guard finds
good cause under 5 U.S.C 553(b)(B) and
(d)(3) for why a notice of proposed
rulemaking and opportunity for
comment is not required and why this
rule will be made effective fewer than
30 days after publication in the Federal
Register.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT) (44
FR 11040, February 26, 1979).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.
Vessels may transit around the security
zone and may be permitted within the
security zone with the approval of the
Captain of the Port or his or her
designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic effect upon
a substantial number of small entities.
“Small entities”” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
This rule was not preceded by a general
notice of proposed rulemaking and,
therefore, is exempt from the
requirements of the Regulatory
Flexibility Act. Although this rule is
exempt, we have reviewed it for
potential economic impact on small
entities.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the office listed under
ADDRESSES. In your comment, explain
why you think it qualified and how and
to what degree this rule would
economically affect it.

Assistance for Small Entities

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.
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Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Security Risks. This rule is
not an economically significant rule and
does not create an environmental risk to
health or risk to security that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This
regulation establishes a security zone. A
““Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04—1, 6.04—6, 160.5; 49
CFR 1.46

2. In temporary § 165.T05—-071, revise
paragraph (d) to read as follows:

§165.T05-071 Security Zone; Calvert Cliffs
Nuclear Power Plant, Chesapeake Bay,
Calvert County, MD.

* * * * *

(d) Effective period: This section is
effective from 5 p.m. on January 9, 2002
to 5 p.m. on September 30, 2002.

* * * * *

Dated: June 10, 2002.
R.B. Peoples,

Commander, U.S. Coast Guard, Captain of
the Port, Baltimore, Maryland.

[FR Doc. 02-15217 Filed 6-13—-02; 11:20 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AL18
Filipino Veterans Eligible for Hospital

Care, Nursing Home Care, and Medical
Services

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends VA’s
“Medical” regulations to add provisions
implementing statutory changes
providing that certain Filipino veterans
in receipt of disability compensation at
the full dollar rate are eligible for
hospital care, nursing home care, and
medical services in the same manner as
a veteran.

DATES: Effective Date: June 17, 2002.
FOR FURTHER INFORMATION CONTACT.:
Roscoe Butler at (202) 273—8302, Chief,
Policy and Operations, Health
Administration Services, Veterans
Health Administration, 810 Vermont
Ave., NW., Washington, DC 20420,
(This is not a toll-free telephone
number).

SUPPLEMENTARY INFORMATION: This
document amends VA’s “Medical”
regulations in 38 CFR part 17 to add
provisions implementing statutory
changes made by Public Law 106-377,
the Department of Veterans Affairs and
Housing and Urban Development, and
Independent Agencies Appropriation
Act, 2001. This act amended 38 U.S.C.
1734 to provide that the following
Filipino veterans who are citizens of the
United States, or aliens lawfully
admitted for permanent residence in the
United States, and who are in receipt of
disability compensation under 38 U.S.C.
Chapter 11, subchapter II or IV, are
eligible for hospital care, nursing home
care, and medical services in the same
manner as a veteran:

Filipino veterans who had service before
July 1, 1946, in the organized military forces
of the Government of the Commonwealth of
the Philippines, while such forces were in
the service of the Armed Forces of the United
States under the military order of the
President dated July 26, 1941, including
among such military forces organized
guerrilla forces under commanders
appointed, designated, or subsequently
recognized by the Command in Chief,
Southwest Pacific Area, or other competent
authority in the Army of the United States.

On December 27, 2001, VA
established regulations setting forth
provisions for certain Filipino veterans
who are citizens of the United States, or
aliens lawfully admitted for permanent
residence in the United States, to
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receive disability compensation at the
full dollar rate (66 FR 66763). A Filipino
veteran receiving VA disability
compensation at the full dollar rate as
set forth in 38 CFR 3.42 would
necessarily meet all of the requirements
to be eligible for hospital care, nursing
home care, and medical services in the
same manner as a veteran. Conversely,
a Filipino veteran not receiving
disability compensation at the full
dollar rate as set forth in 38 CFR 3.42,
would not meet all of the requirements
to be eligible for such care. Accordingly,
we have added a new § 17.39 to state
that Filipino veterans receiving
disability compensation at the full
dollar value under § 3.42 are eligible for
hospital care, nursing home care, and
medical services in the same manner as
a veteran.

5 U.S.C. 553

This final rule is published without
regard to the notice and comment and
delayed effective date provisions of 5
U.S.C. 553 since it reflects statutory
changes and incorporates other
provisions already required to be met
for eligibility for benefits.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
final rule would have a direct effect
only on individuals and would not have
any measurable effect on small entities.
Accordingly, pursuant to 5 U.S.C.
605(b), this final rule is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers for the programs
affected by this rule are 64.005,
64.007.64.008, 64,009, 64.010, 64.011,
64.012, 64.013, 64.014, 64.015, 64.016,
64.018, 64.019, 64.022, and 64.025.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,

Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Approved: April 8, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the

preamble, 38 CFR chapter I is amended
as set forth below.

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, unless
otherwise noted.

2. A new §17.39 is added to read as
follows:

§17.39 Certain Filipino veterans.

Filipino veterans receiving disability
compensation at the full dollar value
under § 3.42 of this chapter are eligible
for hospital care, nursing home care,
and medical services in the same
manner as a veteran.

(Authority: 38 U.S.C. 501, 1734)

[FR Doc. 02-15164 Filed 6—14—-02; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[Region Il Docket No. PR9-242, FRL—7232—
4]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants; Commonwealth of Puerto
Rico: Control of Emissions From
Existing Hospital, Medical, and
Infectious Waste Incinerators

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the section
111(d)/129 Plan submitted by the
Commonwealth of Puerto Rico for the
purpose of implementing and enforcing
the Emission Guidelines (EG) for
existing Hospital/Medical/Infectious
Waste Incinerator (HMIWI) units. The

plan was submitted to fulfill
requirements of the Clean Air Act. The
intended effect of this action is to
approve a plan required by the Clean
Air Act which establishes emission
limits for existing HMIWI and provides
for the implementation and enforcement
of those limits.

EFFECTIVE DATE: This rule will be
effective July 17, 2002.

ADDRESSES: Copies of the state submittal
are available at the following addresses
for inspection during normal business
hours:

Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866

Caribbean Environmental Protection
Division, 1492 Ponce De Leon
Avenue, Centro Europa Building,
Suite 417, Stop 22 Santurce, Puerto
Rico 00907—-4127

Puerto Rico Environmental Quality
Board, National Plaza Building, 431
Ponce De Leon Avenue, Hato Rey,
Puerto Rico

Environmental Protection Agency, Air
and Radiation Docket and Information
Center (), Air Docket (), 401 M
Street, SW., Washington, DC 20460

FOR FURTHER INFORMATION CONTACT:
Demian P. Ellis, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3713.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What action is EPA taking today?

II. What are the details of EPA’s specific
action?

III. What comments were received on the
proposed approval and how has EPA
responded to them?

IV. Conclusion

V. Administrative Requirements

I. What Action Is EPA Taking Today?

EPA is approving the Puerto Rico
plan, and the elements therein, as
submitted on February 20, 2001, for the
control of air emissions from Hospital,
Medical, and Infectious Waste
Incinerators (HMIWIs). When EPA
developed the New Source Performance
Standard (NSPS) for HMIWI, it also
developed Emission Guidelines (EG) to
control air emissions from existing
HMIWI. (See 62 FR 48379, September
15, 1997, 40 CFR part 60, subpart Ce
(Emission Guidelines and Compliance
Times for HMIWIs) and subpart Ec
(Standards of Performance for HMIWIs
for Which Construction is Commenced
After June 20, 1996)). The Puerto Rico
Environmental Quality Board (EQB)
developed a plan, as required by
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sections 111(d) and 129 of the Clean Air
Act (CAA), 42 U.S.C. 7411(d) and 7429,
to adopt the emission guidelines into its
body of regulations, and EPA is acting
today to approve it.

II. What Are the Details of EPA’s
Specific Action?

On February 20, 2001, Puerto Rico
submitted a plan for implementing
EPA’s emission guidelines for existing
Hospital, Medical, and Infectious Waste
Incinerators. The plan contained several
elements including: (1) A demonstration
of Puerto Rico’s legal authority to
implement the section 111(d)/129
HMIWTI Plan; (2) identification of a
mechanism to enforce the emission
guidelines; (3) an inventory of six (6)
known designated facilities along with
estimates of their air emissions; (4)
emission limits that are as protective as
the emission guidelines; (5) a final
compliance date no later than
September 15, 2002; (6) testing,
monitoring, inspection, and reporting
and recordkeeping requirements for the
designated facilities; (7) documentation
from the public hearing on the HMIWI
plan; and (8) provisions to make
progress reports to EPA. EPA proposed
approval on February 25, 2002 (67 FR
8496).

III. What Comments Were Received on
the Proposed Approval and How Has
EPA Responded to Them?

There were no comments received on
EPA’s proposed approval of the Puerto
Rico plan. Therefore, EPA is approving
the plan.

IV. Conclusion

For reasons described in this action
and in EPA’s proposal action, EPA is
approving Puerto Rico’s section 111(d)/
129 HMIWI plan. For further details, the
reader is referred to the proposal action
and the Technical Support Document.

V. Administrative Requirements
Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

Paperwork Reduction Act

This action will not impose any
collection information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0363. For
additional information concerning these
requirements, See 40 CFR 60.38e. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

Executive Order 13132

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6(b) of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by state and
local governments, or EPA consults with
state and local officials early in the
process of developing the proposed
regulation. Under section 6(c) of
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications and that preempts state
law, unless the Agency consults with
state and local officials early in the
process of developing the proposed
regulation.

In its February 27, 2002 proposal,
EPA indicated that this action may have
federalism implications in the event that
an HMIWTI source is identified in the
Commonwealth of Puerto Rico that was

not previously identified in the plan.
However, EPA investigated this matter
further and determined that the Puerto
Rico plan applies to “all affected
sources” regardless of whether it has
been identified in the plan. Therefore,
EPA has concluded that this rulemaking
action does not have federalism
implications.

Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because such businesses have
already been subject to the federal plan,
which mirrors this rule. Therefore,
because the Federal approval does not
create any new requirements, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
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prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing the rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it

is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 16, 2002. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Waste treatment and
disposal.

Dated: June 4, 2002.
Jane M. Kenny,
Regional Administrator, Region 2.

Part 62, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 62—[AMENDED]

1. The authority citation