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substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Kodiak, AK [REVISED]

Kodiak Airport, AK

(Lat. 57°45'00" N, long. 152°29'38" W)
Kodiak VORTAC

(Lat. 57°46'00" N, long. 152°20'23" W)

That airspace extending upward from 700
feet above the surface within a 6.8 mile
radius of the Kodiak Airport, and within 5
miles south and 9 miles north of the 070°
radial of the Kodiak VORTAC extending to
17 miles northeast of the VORTAC and
within 8 miles north and 4 miles south of the
Kodiak Localizer front course extending from
the airport to 20.3 miles east of the airport
and within 14 miles of the Kodiak VORTAC
extending from the 358° radial clockwise to
the 107° radial; and that airspace extending
upward from 1,200 feet above the surface
within lat. 57°57'06" N, long. 152°45'00" W
to lat. 57°55'00" N, long. 152°28'00" W to lat.
57°53'00" N, long. 152°27'06" W to point of
beginning and within 27 miles of the Kodiak
VORTAC extending clockwise from the 023
radial to the 088 radial and within 8 miles
north and 5 miles south of the Kodiak
Localizer front course extending from the
airport to 32 miles east of the airport.
* * * * *

Issued in Anchorage, AK, on May 2, 2002.
Trent S. Cummings,
Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 02-11775 Filed 5-10-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-154920-01]
RIN 1545-BA33

Guidance Regarding the Definition of
Foreign Personal Holding Company
Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide that
gain or loss arising from certain
commodities hedging transactions and
currency gain or loss arising from
certain interest-bearing liabilities do not
constitute (or are not netted against)
foreign personal holding company
income. This treatment is proposed
because the applicable commodities
hedging transactions and interest-
bearing liabilities typically offset
transactions that do not generate foreign
personal holding company income. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by August 21, 2002.
Requests to speak (with outlines of oral
comments to be discussed) at the public
hearing scheduled for September 11,
2002, at 10 a.m. must be submitted by
August 21, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-154920-01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:ITA:RU REG-154920-01,
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically directly to the IRS
Internet site at: www.irs.gov/regs. The
public hearing will be held in room
4718, Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Kenneth Christman or Ted Setzer at
(202) 622-3870; concerning submission
and delivery of comments and the
public hearing, Treena Garrett, (202)
622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

Section 954(c)(1)(C) of the Internal
Revenue Code provides that foreign
personal holding company income of a
controlled foreign corporation (a CFC)
generally includes the excess of gains
over losses from transactions in
commodities. An exception to this
treatment is provided, however, for
gains and losses that arise out of “bona
fide hedging transactions’ entered into
by a producer, processor, merchant or
handler of commodities. Section
954(c)(1)(C)(i). On September 7, 1995,
final regulations were published in the
Federal Register (60 FR 46500, as
corrected at 60 FR 62024) under section
954 governing the definition of a CFC
and the definitions of foreign base
company income and foreign personal
holding company income of a CFC.
These regulations address, among other
matters, the circumstances in which
income from transactions in
commodities will be treated as foreign
personal holding company income. In
particular, the regulations provide that
income from a “qualified hedging
transaction” is excluded from the
definition of foreign personal holding
company income. § 1.954-2(f)(1)(ii). A
qualified hedging transaction is defined
in the regulations generally as a bona
fide hedging transaction with respect to
a sale of commodities in the active
conduct of a commodities business by a
CFC if substantially all of the CFC’s
business is as an active producer,
processor, merchant or handler of
commodities. §§ 1.954—2(f)(2)(iii) and
@iv).

Following the publication of the final
regulations, some taxpayers have
commented that the regulations
inappropriately characterize as foreign
personal holding company income any
gain arising from hedging transactions
entered into by a manufacturer to
protect itself from fluctuations in the
prices of commodities associated with
the products that it manufactures.
Because the manufacturer would not be
considered to be selling the
commodities in the active conduct of a
commodities business, transactions
entered into by the manufacturer could
not qualify for the “qualified hedging
transaction” exception under the
regulations.
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The regulations also address the
treatment of currency gain or loss for
purposes of subpart F. Although the
regulations provide that foreign
personal holding company income
generally includes the excess of foreign
currency gains over foreign currency
losses, an exception is provided for
foreign currency gain or loss “directly
related to the business needs of the
controlled foreign corporation.”

§ 1.954-2(g)(2)(ii). Notwithstanding this
“business needs” exception, the
regulations provide that currency gain
or loss arising from an interest-bearing
liability must be allocated and
apportioned between subpart F and
non-subpart F income in the same
manner that interest expense associated
with the liability is allocated and
apportioned between subpart F and
non-subpart F income under §§ 1.861—
9T and 1.861-12T. § 1.954-2(g)(2)(iii).

Some taxpayers have commented that
the final regulations inappropriately
characterize a portion of foreign
currency gain on certain interest-bearing
liabilities as foreign personal holding
company income. In particular, these
taxpayers have noted that securities
dealers commonly utilize a technique
known as “match funding” to manage
currency exposures associated with
their dealer assets. Rather than
borrowing in their functional currency
to meet their business needs, dealers
who utilize this technique attempt to
manage their exposure to foreign
currencies on their dealer assets by
borrowing the funds needed for their
business in the currency in which the
dealer assets are denominated. As a
result, the foreign currency exposure on
the dealer assets is offset economically
by the foreign currency exposure on the
interest-bearing liabilities incurred by
the dealer. Under the regulations,
foreign currency gain on the dealer
assets would qualify for the “business
needs” exception and therefore would
not be classified as foreign personal
holding company income. If the foreign
currency gain arose on the offsetting
interest-bearing liabilities, however, a
portion of the foreign currency gain
likely would be treated as subpart F
income under the regulations.

Explanation of Provisions

The proposed regulations address
each of these issues by refining the
relevant exceptions to foreign personal
holding company income.

Commodities Hedging Transactions

Section 1.954-2(f)(2)(v), as proposed,
would provide that a hedging
transaction entered into by a CFC with
respect to its business as a producer,

processor, merchant or handler of
commodities may be a qualified hedging
transaction although the hedging
transaction is not a hedge with respect
to a sale of commodities in the active
conduct of a commodities business by a
CFC substantially all of whose business
is as an active producer, processor,
merchant or handler of commodities.
The proposed regulation also provides
that, for purposes of satisfying the
qualified hedging transaction
requirements, a producer, processor,
merchant or handler of commodities
includes (but is not limited to) a CFC
that regularly uses commodities in a
manufacturing, construction, utilities, or
transportation business. Similar to the
regulations currently in effect, the
proposed regulations provide that a
corporation is not a producer, processor,
merchant or handler of commodities
(and therefore cannot satisfy the
qualified hedging transaction
requirements) if its business is primarily
financial.

Foreign Currency Gain or Loss on
Interest-Bearing Liabilities

Section 1.954-2(g)(2)(ii)(C)(2), as
proposed, would provide that interest-
bearing liabilities of a CFC will be
treated as dealer property if the
liabilities are denominated in a currency
so as to manage the CFC’s currency risk
with respect to dealer property held by
the CFC. This provision would apply
only to interest-bearing liabilities
identified on the date the liability is
incurred. The result of the proposed
rule would be to exclude currency gain
or loss on interest-bearing liabilities that
manage the CFC’s currency risk with
respect to dealer property from the
computation of foreign personal holding
company income.

Proposed Effective Dates

Section 1.954-2(f)(2)(v) is proposed to
apply to gain or loss realized by a CFC
with respect to a qualified hedging
transaction entered into on or after the
date proposed § 1.954-2(f)(2)(v) is
published as a final regulation in the
Federal Register. Section 1.954—
2(g)(2)(ii)(C)(2) is proposed to apply to
gain or loss from an interest-bearing
liability entered into by a CFC on or
after the date proposed § 1.954—
2(g)(2)(ii)(C)(2) is published as a final
regulation in the Federal Register.

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section

553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. The
IRS and Treasury Department
specifically request comments on the
clarity of the proposed regulations and
how they can be made easier to
understand. All comments will be
available for public inspection and
copyin%.

A public hearing has been scheduled
for September 11, 2002, at 10 a.m. in
room 4718, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by August 21,
2002. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Kenneth Christman and
Ted Setzer of the Office of the Associate
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Chief Counsel (International). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 1.954-0, paragraph (b) is
amended by:

1. Removing the entry for § 1.954—
2(9)(2) (i) (E).

2. Revising the entry for § 1.954—
2(0)(2)(v).

3. Adding entries for § 1.954—
2(9)(2)(iv)(C), (H(2)(v) and (£)(2)(vi).

4. Revising the entry for § 1.954—
2(g)(2)(i1)(C).

The additions and revisions read as
follows::

§1.954-0 Introduction.
* * * * *
(b) * % %

§1.954-2 Foreign personal holding
company income.
* * * * *

* % %

2 * x %

(iv) Qualified hedging transaction
entered into prior to the date § 1.954—
2(f)(2)(v) is published as a final

regulation in the Federal Register.
* * * * *

(C) Effective date.

(v) Qualified hedging transaction
entered into on or after the date § 1.954—
2(f)(2)(v) is published as a final
regulation in the Federal Register.

(A) In general.

(B) Exception.

(C) Examples.

(D) Effective date.

(vi) Financial institutions not a
producer, etc.

g) * *x %

* x %

(
(2)
(11) * K %
(C) Regular dealers.

(1) General rule.

(2) Certain interest-bearing liabilities
treated as dealer property.

(1) In general.

(i) Failure to identify certain
liabilities.

(ii1) Effective date.

* * * * *

Par. 3. Section 1.954-2 is amended
by:

1. Removing paragraph (f)(2)(iii)(E).

2. Revising the heading of paragraph
B(2)(iv).

3. Adding paragraphs (f)(2)(iv)(C),
(#(2)(v), and (f)(2)(vi).

4. Revising paragraph (g)(2)(ii)(C) and
(g)(2)(iii).

The revisions and additions read as
follows:

§1.954-2 Foreign personal holding
company income.
* * * * *
* * %
(:9 * % %

(iv) Qualified hedging transaction
entered into prior to the date § 1.954—
2(f)(2)(v) is published as a final
regulations in the Federal Register.

* * * * *

(C) Effective date. This paragraph
(f)(2)(iv) applies to gain or loss realized
by a controlled foreign corporation with
respect to a qualified hedging
transaction entered into prior to the date
§1.954-2(f)(2)(v) is published as a final
regulation in the Federal Register.

(v) Qualified hedging transaction
entered into on or after the date § 1.954—
2(f)(2)(v) is published as a final
regulation in the Federal Register—(A)
In general. The term qualified hedging
transaction means a bona fide hedging
transaction, as defined in paragraph
(a)(4)(ii) of this section, with respect to
one or more commodities transactions
reasonably necessary to the conduct of
any business by a producer, processor,
merchant or handler of commodities in
a manner in which such business is
customarily and usually conducted by
others. For purposes of this paragraph
(£)(2)(v), a producer, processor,
merchant or handler of commodities
includes a controlled foreign
corporation that regularly uses
commodities in a manufacturing,
construction, utilities, or transportation
business.

(B) Exception. The term qualified
hedging transaction does not include a
transaction described in section
988(c)(1) (without regard to section
988(c)(1)(D)(1)).

(C) Examples. The following
examples illustrate the provisions of
this paragraph (f)(2)(v):

Example 1. CFC1 is a controlled foreign
corporation located in country A. CFC1
manufactures and sells machinery in country
B using aluminum and component parts
purchased from third parties that contain
significant amounts of aluminum. CFC1
conducts its manufacturing business in a
manner in which such business is
customarily and usually conducted by others.
To protect itself against increases in the price
of aluminum used in the machinery it

manufactures, CFC1 enters into futures
purchase contracts for the delivery of
aluminum. These futures purchase contracts
are bona fide hedging transactions. As CFC1
purchases aluminum and component parts
containing significant amounts of aluminum
in the spot market for use in its business, it
closes out an equivalent amount of
aluminum futures purchase contracts by
entering into offsetting aluminum futures
sales contracts. The aluminum futures
purchase contracts are qualified hedging
transactions as defined in paragraph
(f)(2)(v)(A) of this section. Accordingly, any
gain or loss on such aluminum futures
purchase contracts is excluded from the
computation of foreign personal holding
company income.

Example 2. CFC2 is a controlled foreign
corporation located in country B. CFG2
operates an airline business within country B
in a manner in which such business is
customarily and usually conducted by others.
To protect itself against increases in the price
of aviation fuel, CFC2 enters into forward
contracts for the purchase of aviation fuel.
These forward purchase contracts are bona
fide hedging transactions. As CFC2 purchases
aviation fuel in the spot market for use in its
business, it closes out an equivalent amount
of its forward purchase contracts for cash
pursuant to a contractual provision that
permits CFC2 to terminate the contract and
make or receive a one-time payment
representing the contract’s fair market value.
The aviation fuel forward purchase contracts
are qualified hedging transactions as defined
in paragraph (f)(2)(v)(A) of this section.
Accordingly, any gain or loss on such
aviation fuel forward purchase contracts is
excluded from the computation of foreign
personal holding company income.

(D) Effective date. This paragraph
(f)(2)(v) applies to gain or loss realized
by a controlled foreign corporation with
respect to a qualified hedging
transaction entered into on or after the
date § 1.954-2(f)(2)(v) is published as a
final regulation in the Federal Register.

(vi) Financial institutions not a
producer, etc. For purposes of this
paragraph (f), a corporation is not a
producer, processor, merchant or
handler of commodities if its business is
primarily financial. For example, the
business of a controlled foreign
corporation is primarily financial if its
principal business is making a market in
notional principal contracts based on a

commodities index.
* * * * *

(C) Regular dealers—(1) General rule.
Transactions in dealer property (as
defined in paragraph (a)(4)(v) of this
section) described in section
988(c)(1)(B) or (C) that are entered into
by a controlled foreign corporation that
is a regular dealer (as defined in
paragraph (a)(4)(iv) of this section) in
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such property in its capacity as a dealer
will be treated as directly related to the
business needs of the controlled foreign
corporation under paragraph (g)(2)(ii)(A)
of this section.

(2) Certain interest-bearing liabilities
treated as dealer property—(i) In
general. For purposes of this paragraph
(g)(2)(ii)(C), an interest-bearing liability
incurred by a controlled foreign
corporation that is denominated in (or
determined by reference to) a non-
functional currency shall be treated as
dealer property if the liability, by being
denominated in such currency, reduces
the controlled foreign corporation’s
currency risk with respect to dealer
property, and the liability is identified
on the controlled foreign corporation’s
records as a liability treated as dealer
property before the close of the day on
which the liability is incurred.

(i1) Failure to identify certain
liabilities. If a controlled foreign
corporation identifies certain interest-
bearing liabilities as liabilities treated as
dealer property under the previous
paragraph but fails to so identify other
interest-bearing liabilities that manage
its currency risk with respect to assets
held that constitute dealer property, the
Commissioner may treat such other
liabilities as dealer property if the
Commissioner determines that the
failure to identify such other liabilities
had as one of its principal purposes the
avoidance of federal income tax.

(iii) Effective date. This paragraph
(g)(2)(ii)(C)(2) applies only to gain or
loss from an interest-bearing liability
entered into by a controlled foreign
corporation on or after the date § 1.954—
2(g)(2)(i1)(C)(2) is published as a final
regulation in the Federal Register.

* * * * *

(iii) Special rule for foreign currency
gain or loss from an interest-bearing
liability. Except as provided in
paragraph (g)(2)(ii)(C)(2) or (g)(5)(iv) of
this section, foreign currency gain or
loss arising from an interest-bearing
liability is characterized as subpart F
income and non-subpart F income in
the same manner that interest expense
associated with the liability would be
allocated and apportioned between
subpart F income and non-subpart F
income under ’1.861-9T and 1.861—
12T.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02-11891 Filed 5-10-02; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MN63-01-7288b; FRL—7165-8]
Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: We are proposing to approve
arevision to the Minnesota State
Implementation Plan (SIP) that updates
Minnesota’s performance test rule in the
SIP. This plan was submitted by the
Minnesota Pollution Control Agency on
December 16, 1998, and sets out the
procedures for facilities that are
required to conduct performance tests to
demonstrate compliance with their
emission limits and/or operating
requirements. The request is approvable
because it satisfies the requirements of
the Clean Air Act. Specifically, we are
proposing to approve into the SIP
Minnesota Rules 7017.2001 through
2060, and to amend in the SIP
Minnesota Rules 7011.0010, 7011.0105,
7011.0510, 7011.0515, 7011.0610,
7011.0710, 7011.0805, 7011.1305,
7011.1405, and 7011.1410 as adopted by
the state on July 13, 1998. In addition,
we are proposing to remove from the
SIP Minnesota Rule 7017.2000, since
this rule was repealed by the state in
1993. In the final rules section of this
Federal Register, we are approving the
SIP revision as a direct final rule
without prior proposal, because we
view this as a noncontroversial revision
amendment and anticipate no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this proposed rule. If we
receive adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. We will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments must be
received on or before June 12, 2002.
ADDRESSES: Written comments should
be sent to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Programs Branch (AR-18]), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604—3590.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Regulation Development

Section, Air Programs Branch (AR-18J),
EPA Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 353-8328
SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final notice which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available for inspection at
the above address. (Please telephone
Christos Panos at (312) 353—8328 before
visiting the Region 5 Office.)

Dated: January 17, 2002.
David A. Ullrich,
Acting Regional Administrator, Region 5.
[FR Doc. 02—-11735 Filed 5-10-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 249-0349; FRL-7211-2]
Revisions to the California State

Implementation Plan, South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a
conditional approval of revisions to the
South Coast Air Quality Management
District’s portion of the California State
Implementation Plan (SIP). These
revisions concern oxides of nitrogen
(NOx) and oxides of sulfur (SOx)
emissions from facilities emitting 4 tons
or more per year of NOx and/or SOx in
the year 1990 or any subsequent year.
We are proposing action on local rules
that regulate these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act). These rules
compose the South Coast Air Quality
Management District’s Regional Clean
Air Incentives Market (“RECLAIM”)
program. We are taking comments on
this proposal and plan to follow with a
final action.

DATES: Any comments must arrive by
July 12, 2002.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted SIP revisions and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations:
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