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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1744

RIN 0572-AB48

Post-Loan Policies and Procedures
Common to Guaranteed and Insured
Loans

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: Recent changes in the
telecommunications industry, including
deregulation and technological
developments, have caused Rural
Utilities Service (RUS) borrowers and
other organizations providing
telecommunications services to consider
undertaking projects that provide new
telecommunications services and other
telecommunications services not
ordinarily financed by RUS. To facilitate
the financing of those projects and
services, RUS is willing to consider
accommodating the Government’s lien
on telecommunications borrowers’
systems in an expedited manner based
on the financial strength of the
borrowers operations. This will help
enable RUS telecommunications
providers to compete in an expanding
number of telecommunications services
may be critical to their financial
strength and stability.

EFFECTIVE DATE: This rule is effective
August 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Jonathan P. Claffey, Deputy Assistant
Administrator, Telecommunications
Program, Rural Utilities Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., STOP
1590, Room 4056, Washington, DC
20250-1590. Telephone number (202)
720-9556.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
significant for purposes of Executive
Order 12866 and therefore has been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require a consultation with State
and local officials. See the final rule
related notice entitled, “Department
Programs and Activities Excluded from
Executive Order 12372 (50 FR 47034).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards
provided in section 3 of the Executive
Order. In addition, all State and local
laws and regulations that are in conflict
with this rule will be preempted, no
retroactive effort will be given to this
rule, and, in accordance with sec. 212(e)
of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
Sec. 6912(e)), administrative appeal
procedures, if any, must be exhausted
before an action against the Department
or its agencies may be initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The RUS telecommunications program
provides loans to borrowers at interest
rates and on terms that are more
favorable than those generally available
from the private sector. RUS borrowers,
as a result of obtaining federal
financing, receive economic benefits
that exceed any direct economic costs
associated with complying with RUS
regulations and requirements.

Information Collection and
Recordkeeping Requirements

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), RUS invites comments on
this information collection for which
RUS intends to request approval from
the Office of Management and Budget
(OMB). These requirements have been

approved by emergency clearance under
OMB Control Number 0572-0126.

Comments on this information
collection must be received by October
9, 2001.

Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Stop 1522, Room 4034 South
Building, Washington, D.C. 20250-1522.

Title: 7 CFR part 1744, subpart B,
“Lien Accommodation and
Subordination Policy”

Type of Request: New collection.
Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1 hour per

respondent.

Respondents: Business or other for-
profit and non-profit institutions.

Estimated Number of Respondents:
30.

Estimated Number of Responses per
Respondent: 2.

Estimated Total Annual Burden on
Respondents: 23.

Copies of this information collection
can be obtained from Michele Brooks,
Program Development and Regulatory
Analysis, at (202) 690-1078.

All responses to this information
collection and recordkeeping notice will
be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not

significantly affect the quality of the
human environment as defined by the
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National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under number
10.851, Rural Telephone Loans and
Loan Guarantees; and number 10.852,
Rural Telephone Bank Loans. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402-9325.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Background

RUS is amending its regulations
covering lien accommodations under
certain circumstances where the
borrower’s financial strength is
sufficient to protect security for the
Government’s loans and the lender
seeking a lien accommodation.

Since the passage of the
Telecommunications Act of 1996, which
provides for a competitive, deregulated
national telecommunications policy
framework, the Federal
Communications Commission (FCC) has
been working to implement the
provisions of the law. As those
provisions begin to be integrated
through the FCC’s rulemaking process,
the FCC is focusing on the types of
telecommunications service that must
be made available to all Americans; i.e.
part of universal service, and the
benefits to all Americans from advanced
services for schools, libraries, and rural
health care providers. The newly
competitive environment will
undoubtedly affect the rural
telecommunications marketplace. For
the industry as a whole—urban and
rural—competition will offer the means
for delivering the universal service
concept envisioned by the
Telecommunications Act of 1996. In the
competitive marketplace of the future,
investment in infrastructure will be
lucrative in markets where local
exchange carriers seek to attract high-
usage, low-cost subscribers.
Competition will be fierce and

customers will be the winners as their
demands for new and improved service
at affordable rates will be met. Yet in
rural and high-cost areas, where quality
of service and advanced service
offerings are just as important, there is
less potential for investment based on
competition. Investment will need to be
encouraged in the form of incentives
through the universal support
mechanisms and the lending programs
of RUS, as well as private sources of
financing. RUS will continue its
partnership with rural America to
ensure that telecommunications
providers will have the means to
modernize their networks; however,
industry deregulation and new
technological developments have
caused RUS borrowers and other
organizations providing
telecommunications services to consider
undertaking projects that provide new
telecommunications services and other
telecommunications services not
ordinarily financed by RUS. Although
some of these services may not be
eligible for financing under the Rural
Electrification Act of 1936 (RE Act),
these services may nevertheless advance
RE Act objectives where the borrower
obtains financing from private lenders.

Due to the changing environment of
the telecommunications industry, large
or predominately non-rural local
exchange carriers (LECs) are selling
their more rural exchanges in order to
concentrate on their more lucrative
service areas. This “sell-off” provides an
opportunity for rural LECs to expand
their service territories. Typically, these
acquired exchanges will need
infrastructure improvements and the
rural LECs will work hard to provide
state-of-the-art service. This will require
increased investment. RUS loans for
infrastructure building can enable rural
LEGs to upgrade plant and service
territories that may have been neglected
for years. All subscribers, urban and
rural, benefit from improvements to the
national network. While opportunities
exist for rural LECs to expand their
markets and continue the tradition of
providing the best possible service
available to rural residents,
uncertainties regarding future revenue
streams and the availability of funds
from universal service support may
hamper some small LECs’ investment
decisions. The amendments to this
regulation will help to facilitate funding
from non-RUS sources in order to meet
the growing capital needs of rural LECs.
Depending on the purposes for which a
lien accommodation is being sought,
RUS will provide “automatic” approval
for borrowers that meet the financial

tests described in this rule. RUS
believes that borrowers that are
financially sound should be afforded
more flexibility with regard to financial
arrangements with outside lenders for
the purpose of promoting rural
telecommunications. The tests are
designed to ensure that the financial
strength of the borrower is more than
sufficient to protect the government’s
loan security interests; hence, the lien
accommodations will not adversely
affect the government’s financial
interests.

In addition to providing for automatic
lien accommodations, this amendment
removes the requirement for borrowers
seeking lien accommodations to comply
with competitive bid procedures under
7 CFR part 1753. Further, RUS proposes
to address other concerns involved in
the accommodation of the Government’s
lien for those borrowers that do not
qualify for an automatic lien
accommodation in a subsequent
revision to this subpart.

Comments

A proposed rule was published
December 15, 1999, at 64 FR 69946.

During the comment period that
ended February 14, 2000, RUS received
comments from the following
organizations:

(1) Cooper, White & Cooper LLR,
representing:National Rural Telecom
AssociationOrganization for the
Protection and Advancement of
SmallTelecommunications
CompaniesUnited States Telecom
Association; andWestern Rural
Telephone Association

(2) Rural Telephone Finance
Cooperative; and

(3) CoBank.

The comments and RUS’ responses
follow:

Comment summary. The respondents
commented that RUS should utilize
consolidated financial reports when
determining a borrower’s eligibility for
an “‘automatic” lien accommodation
under this rule, rather than
unconsolidated borrower financial
statements that reflect only the
telecommunication company’s or
cooperative’s financial condition.

RUS response. When dealing with the
security of the government’s loans, RUS
must rely on the financial strength of
the borrower and its ability to survive
economically based on its
“telecommunications service”
operations. Basing financial tests on
consolidated statements may distort the
true health of the borrower’s financial
position with regards to its operations.
In addition, the RUS mortgage does not
provide a lien on assets not held by the
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borrower and therefore, RUS believes
the best measure is to use
unconsolidated statements.

Comment summary. The respondents
request that RUS implement rule
changes that would allow a borrower to
effect the release of lien of the
government’s mortgage on after-
acquired property upon a showing of
sufficient financial strength to ensure
that the government’s security interest is
adequate to protect the RUS loan.

RUS response. RUS disagrees with
this position. RUS views each borrower
as an ‘on-going’ project whereby the
strength of its operations as a whole is
needed to adequately secure the
government’s interests. Commercial
operations are oftentimes cyclical and
evidence of current financial strength is
not an insurance of future financial
performance.

Comment summary. The respondents
requested that RUS clarify whether TIER
and Debt Service were calculated on a
before or after-tax basis.

RUS response. As noted in the
definition section, both ratios use ‘net
income’, denoting that the calculations
are after income taxes.

Comment summary. The respondents
requested that RUS eliminate the
requirement that the weighted average
life of the new private lender notes does
not exceed the remaining weighted
average life of the notes being
refinanced, stating that in some cases,
longer maturity periods that would
reduce debt service payment could
improve cash flow. In addition, the
respondents requested that the terms of
the loans be measured by the borrowers
ability to repay the loan as indicated by
TIER and Debt Service Coverage.

RUS response. Increasing the life of
the loan beyond the remaining original
life could have the effect of severely
under-collaterallizing the debt, thereby
putting the lenders at risk of not having
sufficient assets to provide adequate
security. An open-ended maturity
period, as suggested by relying on TIER
and Debt Service Coverage indicators,
only exacerbates the lenders’ risks.

Comment summary. RUS should
increase the principal amount of a loan
from a private lender to refinance or
refund the Government’s loan from not
greater than 105 percent of the of the
balance of the notes being refunded or
refinanced to not less than 112 percent,
or eliminate the percentage limitation
altogether. The respondents propose
that this would allow borrowers to cover
additional closing and fees associated
with the new financing.

RUS response. RUS recognizes that
loans from private lenders may contain
fees and equity contribution

requirements, and therefore, will raise
the percentage limitation from not more
than 105 percent to not more than 112
percent. This should provide a
reasonable level at which borrowers
seeking to finance closing costs and
associated fees and equity contributions
would be able to do so.

Comment summary. Sections
1744.30(c)(2)(ii1) and (iv) could be in
conflict with each other if the number
of years remaining on a loan to be
refinanced is less than five. Paragraph
(c)(2)(iv) requires the refinancing to be
amortized for a period of not less than
five years.

RUS response. RUS agrees that there
is the potential for conflict in the way
the proposed rule worded those
sections. The final rule has been
modified to allow for the amortization
period of the loan to be, at a minimum,
the original remaining years to maturity.

Comment summary. The respondents
stated a preference for a net assets to
long-term debt test instead of the
proposed net plant to long-term debt
test in §§1744.30(d)(2) and
1744.30(e)(2). As stated in the rule, the
ratio includes, on a pro-forma basis, the
new private lender debt but does not
include the plant associated with that
debt. In addition, where the proceeds of
the private lender debt go to a
subsidiary, even if the formula
accounted for the new assets, they
would not be recorded on the
borrower’s balance sheet, thereby
reducing the borrower’s ability to meet
the test. The respondents argued that
using net assets, where the borrower
owns assets that are not counted as
plant, would be better since many
borrowers have substantial assets that
are not plant.

RUS response. The premise behind
providing “automatic” lien
accommodations is based on the
strength of a borrower’s financial
condition and a negligible potential for
loan security risk based on that strength.
Using net plant rather than net assets
counts only those assets on which the
government’s mortgage provides a
perfected first lien. RUS has, however,
revised the ratio test to include, on a
pro-forma basis, the associated plant to
be added by the private lender debt,
when that plant is owned directly by the
borrower. In the case of a borrower
flowing through the proceeds of the
private lender debt to a subsidiary, RUS
believes that the borrower should have
sufficient net plant need to provide RUS
with adequate security necessary for the
“automatic” lien accommodation, since
the subsidiary’s assets (financed through
the lien accommodation) are not
covered by the government’s mortgage.

Comment summary. The respondents
stated that RUS should consider
including “non-plant” costs, such as
transaction fees, working capital, and
goodwill, associated with exchanges or
purchases as eligible costs for lien
accommodations under the regulation.
They stated that these costs are typically
contemplated in the purchase of
existing systems as well as in new
projects and that if private lenders were
willing to finance these “non-plant”
costs, RUS should not object to
inclusion of these costs under the lien
of the mortgage.

RUS response. The “‘soft costs”
associated with the construction or
acquisition of assets provide little or no
tangible security. Accommodating
payment of such costs under the lien of
the mortgage would dilute the security
of the other mortgage.

Comment summary. The respondents
questioned the need for the certification
from the borrower’s CPA to the financial
tests required in sections 1744(d)(5) and
(e)(5), and stated that since RUS already
had borrowers’ CPA audits, certification
should only be required when the audit
had not yet been received by RUS.

RUS response. The CPA audit does
not calculate nor attest to a borrower’s
achievement of TIER or Debt Service
Coverage. The assurance provided by
the CPA’s certification of the borrower’s
achievement of the financial
requirements is crucial to the
“automatic” lien accommodation
process. To expedite the process,
borrowers may wish to have the CPA
prepare the certification at the
completion of the annual audit, thereby
eliminating the need for further
participation by the CPA.

Comment summary. The respondents
objected to the provision that the
financing agreement between the
borrower and the private lender provide
for the private lender to terminate
advances on its loan to the borrower
when the borrower is in default under
the terms of its mortgage with RUS.
They argue that this places an undue
burden on the private lender that is
contractually obligated to advance funds
under the terms of its loan. The
respondents stated that once the terms
of the “automatic” lien accommodation
have been met, RUS should take the risk
for the facility financed. Further, the
respondents stated that the burden
should be placed on the borrower to
cease the request for advances, not on
the private lender.

RUS response. As a provision for
obtaining an automatic lien
accommodation (which does not require
RUS approval when the criteria
contained in the regulation are met), to
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protect the security for the
Government’s loans, the borrower
should cease to incur additional private
debt when it is in default on the
Government’s loans. Further, the
respondents incorrectly view the burden
as being placed on the private lender,
and not on the borrower. The regulation
clearly states that the financing
agreement, a document prepared and
executed prior to the advance of funds,
contain the provision for termination of
advance of funds upon request by RUS.
In the event of a default, RUS would
notify the borrower and the private
lender so that they could comply with
the termination of advance of funds
provision. Therefore, notice to the
private lender would not place the
private lender under two inconsistent
obligations.

Comment summary. Section
1744.30(e) pertains only to “wholly-
owned” subsidiaries and is silent as to
structures in which a borrower is a
participant in a joint venture or
partnership. The respondents argue that
these types of projects are often
undertaken for the mutual benefit of
numerous telecommunications
providers and that the regulation should
make provision for these increasingly
common ventures.

RUS response. At the present time,
RUS believes that limiting the
applicability of “‘automatic” lien
accommodations to wholly-owned
subsidiaries is prudent and in the best
interest of protecting security for the
Government’s loans. Borrowers are, of
course, not prevented from requesting
approval for a lien accommodation
under the traditional procedures for
these types of projects. The comment is,
however, beneficial and RUS will take
it under advisement for future policy
discussion.

Comment summary. The respondents
argue that the financial tests in
§§1744.30(e)(1) (TIER not less than 2.5
and DSC not less than 1.5) and (e)(3)
(equity percentage not less than 45
percent) seem excessive and may result
in most RUS or RTB borrowers failing
to qualify for automatic lien
accommodations when the assets are to
be owned by a subsidiary.

RUS response. The financial tests
required when the assets are to be
owned by a subsidiary are more
stringent, by design, and are intended to
ensure that only the healthiest, strongest
borrowers qualify, since there is no
direct tie to assets being funded in
relation to the security that RUS is
giving up. By RUS’ calculation, based
on the most recent financial data
available, 40% of RUS’
telecommunications borrowers qualify.

As noted before, in the case of a
borrower flowing through the proceeds
of the private lender debt to a
subsidiary, RUS believes that the
borrower should have sufficient
financial strength to provide RUS with
adequate security, since the subsidiary’s
assets (financed through the lien
accommodation) are not subject to the
lien of the borrower’s mortgage with
RUS.

Comment summary. The respondents
inquired whether an equity investment
in a subsidiary, as opposed to a loan,
would be permissible. In addition, the
respondents believed there may be some
conflict in RUS’ treatment of loans to
subsidiaries as investments allowed
under the borrower’s current mortgage
with RUS.

RUS response. Equity investments or
contributions are clearly different from
loans with defined repayment terms and
contractual agreements. RUS intended
to only provide for loans to the
subsidiary. RUS further has provided, in
section 1744.30(i)(2), that such loans,
when made in accordance with the
terms of this regulation, do not require
RUS approval as investments in
affiliated companies, thereby releasing
the borrower from obtaining “double”
approval for the same investment.

Comment summary. Clarification was
requested with regard to
§ 1744.30(e)(6)(vii), regarding the
submission, upon request by RUS, of the
financing or guarantee agreement
between the borrower and the
subsidiary.

RUS response. This section is only
intended to ensure that RUS has the
right to review the terms and
conditions, if merited, of the borrower’s
loan or guarantee of a loan to its
subsidiary. With regard to loan
guarantees, where the debt exists at the
subsidiary level, and the borrower is
guaranteeing the debt, automatic
approval of a lien accommodation under
this section would permit the guarantee
of the debt without having it count
against the borrower’s allowable
distribution of capital as contained in
the borrower’s mortgage with RUS.

Comment summary. The respondents
requested that RUS provide
acknowledgement for an automatic lien
accommodation to the private lender in
addition to the acknowledgement to the
borrower.

RUS response.

RUS agrees and will provide such
acknowledgment.

List of Subjects in 7 CFR Part 1744

Accounting, Loan programs-
communications, Reporting and

recordkeeping requirements, Rural
areas, Telephone.

For reasons set out in the preamble,
RUS amends 7 CFR chapter XVII as
follows:

PART 1744—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
GUARANTEED AND INSURED
TELEPHONE LOANS

1. The authority citation for part 1744
is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., and 6941 et seq.

Subpart B—Lien Accommodations and
Subordination Policy

2. Sections 1744.20 and 1744.21 are
revised to read as follows:

§1744.20 General.

(a) Recent changes in the
telecommunications industry, including
deregulation and technological
developments, have caused Rural
Utilities Service (RUS) borrowers and
other organizations providing
telecommunications services to consider
undertaking projects that provide new
telecommunications services and other
telecommunications services not
ordinarily financed by RUS. Although
some of these services may not be
eligible for financing under the Rural
Electrification Act of 1936 (RE Act),
these services may nevertheless advance
RE Act objectives where the borrower
obtains financing from private lenders.
The borrower’s financial strength and
the assurance of repayment of
outstanding Government debt may be
improved as a result of providing such
telecommunications services.

(b) To facilitate the financing of new
services and other services not
ordinarily financed by RUS, RUS is
willing to consider accommodating the
Government’s lien on
telecommunications borrowers’ systems
or accommodating or subordinating the
Government’s lien on after-acquired
property of telecommunications
borrowers. To expedite this process,
requests for lien accommodations
meeting the requirements of § 1744.30
will receive automatic approval from
RUS.

(c) This subpart establishes RUS
policy with respect to all requests for
lien accommodations and
subordinations for loans from private
lenders. For borrowers that do not
qualify for automatic lien
accommodations in accordance with
§1744.30, RUS will consider lien
accommodations for RE Act purposes
under § 1744.40 and non-Act purposes
under §1744.50.
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§1744.21 Definitions.

The following definitions apply to
this subpart:

Administrator means the
Administrator of RUS and includes the
Governor of the RTB.

Advance means transferring funds
from RUS, RTB, or a lender guaranteed
by RUS to the borrower’s construction
fund.

After-acquired property means
property which is to be acquired by the
borrower and which would be subject to
the lien of the Government mortgage
when acquired.

Amortization expense means the sum
of the balances of the following
accounts of the borrower:

Account names Number
(1) Amortization expense ............. 6560.2
(2) Amortization expense—tan-
gible .o 6563
(3) Amortization expense—intan-
gible i, 6564
(4) Amortization expense—other .. 6565

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Asset means a future economic
benefit obtained or controlled by the
borrower as a result of past transactions
or events.

Automatic lien accommodation
means the approval, by RUS, of a
request to share the Government’s lien
on a pari passu or pro-rata basis with a
private lender in accordance with the
provisions of § 1744.30.

Borrower means any organization that
has an outstanding telecommunications
loan made or guaranteed by RUS, or that
is seeking such financing. See 7 CFR
part 1735.

Construction Fund means the RUS
Construction Fund Account into which
all advances of loan funds are deposited
pursuant to the provisions of the loan
documents.

Debt Service Coverage (DSC) ratio
means the ratio of the sum of the
borrower’s net income, depreciation and
amortization expense, and interest
expense, all divided by the sum of all
payments of principal and interest
required to be paid by the borrower
during the year on all its debt from any
source with a maturity greater than 1
year and capital lease obligations.

Default means any event or
occurrence which, unless corrected,
will, with the passage of time and the
giving of proper notices, give rise to
remedies under one or more of the loan
documents.

Depreciation expense means the sum
of the balances of the following
accounts of the borrower:

Account names Number

(1) Depreciation expense ............. 6560.1
(2) Depreciation expense—tele-

communications plant in service 6561
(3) Depreciation expense—prop-
erty held for future tele-

communications use ................. 6562

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Disbursement means a transfer of
money by the borrower out of the
construction fund in accordance with
the provisions of the fund.

Equity percentage means the total
equity or net worth of the borrower
expressed as a percentage of the
borrower’s total assets.

FFB means the Federal Financing
Bank.

Financial Requirement Statement (FRS)
means RUS Form 481 (OMB—No.
0572—0023). (This RUS Form is
available from RUS, Program
Development and Regulatory Analysis,
Washington, DC 20250-1522).

Government mortgage means any
instrument to which the Government,
acting through the Administrator, is a
party and which creates a lien or
security interest in the borrower’s
property in connection with a loan
made or guaranteed by RUS whether the
Government is the sole mortgagee or is
a co-mortgagee with a private lender.

Hardship loan means a loan made by
RUS under section 305(d)(1) of the RE
Act.

Interim construction means the
purchase of equipment or the conduct of
construction under an RUS-approved
plan of interim financing. See 7 CFR
part 1737.

Interest expense means the sum of the
balances of the following accounts of
the borrower:

Account names Number

(1) Interest and related items ....... 7500

(2) Interest on funded debt ........... 7510
(3) Interest expense—capital

[€ASES ...ooviiiiiii e 7520
(4) Amortization of debt issuance

EXPENSE ...vvviviiiiiiiiriiiiee s 7530
(5) Less Allowance for funds used

during construction .................... 7340/

7300.4

(6) Other interest deductions ........ 7540

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Interim financing means funding for a
project which RUS has acknowledged
may be included in a loan, should said
loan be approved, but for which RUS

loan funds have not yet been made
available.

Lien accommodation means sharing
the Government’s lien on a pari passu
or pro-rata basis with a private lender.

Loan means any loan made or
guaranteed by RUS.

Loan documents means the loan
contract, note and mortgage between the
borrower and RUS and any associated
document pertinent to a loan.

Loan funds means the proceeds of a
loan made or guaranteed by RUS.

Material and supplies means any of
the items properly recordable in the
following account of the borrower:

Account names Number

(1) Material and Supplies 1220.1

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Net income/Net margins means the
sum of the balances of the following
accounts of the borrower:

Account names Number

(1) Local Network Services 5000 through

Revenues. 5069
(2) Network Access Services | 5080 through
Revenues. 5084
(3) Long Distance Network 5100 through
Services Revenues. 5169
(4) Miscellaneous Revenues | 5200 through
5270
(5) Nonregulated Revenues .. | 5280
(6) Less Uncollectible Reve- | 5200 through
nues. 5302
(7) Less Plant Specific Oper- | 6110 through
ations Expense. 6441
(8) Less Plant Nonspecific 6510 through
Operations Expense. 6565
(9) Less Customer Oper- 6610 through
ations Expense. 6623
(10) Less Corporate Oper- 6710 through
ations Expense. 6790
(11) Other Operating Income | 7100 through
and Expense. 7160

(12) Less Operating Taxes ... | 7200 through
7250/7200.5

7300 through
7370

7400 through

(13) Nonoperating Income
and Expense.
(14) Less Nonoperating

Taxes. 7450/7400.5
(15) Less Interest and Re- 7500 through
lated Items. 7540

(16) Extraordinary Items 7600 through
7640/7600.4
7910 through

7990

(17) Jurisdictional Differences
and Nonregulated Income
Items.

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Net plant means the sum of the
balances of the following accounts of
the borrower:
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Account names Number Account names Number Account names Number
(1) Property, Plant and 2001 through  (6) Nonoperating Plant .......... 2006 (1) Long-Term Debt .............. 4210 through

Equipment. 2007
(2) Less Depreciation and 3100 through
Amortization. 3600

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Notes means evidence of
indebtedness secured by or to be
secured by the Government mortgage.

Pari Passu means equably; ratably;
without preference or precedence.

Plant means any of the items properly
recordable in the following accounts of
the borrower:

Account names Number

(1) Property, Plant and
Equipment.

2001 through
2007

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Private lender means any lender other
than the RUS or the lender of a loan
guaranteed by RUS.

Private lender notes means the notes
evidencing a private loan.

Private loan means any loan made by
a private lender.

RE Act (Act) means the Rural
Electrification Act of 1936 (7 U.S.C. 901
et seq.) RTB means the Rural Telephone
Bank.

RUS means the Rural Utilities
Service, and includes its predecessor,
the Rural Electrification Administration.
The term also includes the RTB, unless
otherwise indicated.

RUS cost-of-money loan means a loan
made under section 305(d)(2) of the RE
Act.

Subordination means allowing a
private lender to have a lien on specific
property which will have priority over
the Government’s lien on such property.

Tangible plant means any of the items
properly recordable in the following
accounts of the borrower:

Note: All references to account numbers
are to the Uniform System of Accounts (7

CFR part 1770, subpart B).

Telecommunication services means
any service for the transmission,
emission, or reception of signals,
sounds, information, images, or
intelligence of any nature by optical
waveguide, wire, radio, or other
electromagnetic systems and shall
include all facilities used in providing

such service as well as the development,

manufacture, sale, and distribution of

such facilities.

Times interest earned ratio (TIER)
means the ratio of the borrower’s net
income or net margins plus interest
expense, divided by said interest

expense.

Total assets means the sum of the
balances of the following accounts of

the borrower:

Account names

Number

(1) Current ASSets .......ccceeuee

(2) Noncurrent Assets ...........

(3) Total telecommunications
plant.

(4) Less accumulated depre-
ciation.

(5) Less accumulated amorti-
zation.

1100s through
1300s

1400s through
1500s

2001 through
2007

3100 through
3300s

3400 through
3600s

Note: All references to account numbers
are to the Uniform System of Accounts (7

CFR part 1770, subpart B).

Total equity or net worth means the
excess of a borrower’s total assets over

its total liabilities.

Total liabilities means the sum of the
balances of the following accounts of

the borrower:

Account names Number

Account names

Number

(1) Telecommunications Plant
in Service—General Sup-
port Assets.

(2) Telecommunications Plant
in Service—Central Office
Assets.

(3) Telecommunications Plant
in Service—Information
Origination/Termination As-
sets.

(4) Telecommunications Plant
in Service—Cable and
Wire Facilities Assets.

(5) Amortizable Tangible As-
sets.

2110 through
2124

2210 through
2232

2310 through
2362

2410 through
2441

2680 through
2682

(1) Current Liabilities ............. 4010 through

4130.2
(2) Long-Term Debt .............. 4210 through
4270.3
(3) Other Liabilities and De- 4310 through
ferred Credits. 4370

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Total long-term debt means the sum
of the balances of the following
accounts of the borrower:

4270.3

Note: All references to account numbers
are to the Uniform System of Accounts (7
CFR part 1770, subpart B).

Weighted-average life of the loans or
notes means the average life of the loans
or notes based on the proportion of
original loan principal paid during each
year of the loans or notes. It shall be
determined by calculating the sum of all
loan or note principal payments
expressed as a fraction of the original
loan or note principal amount, times the
number of years and fractions of years
elapsed at the time of each payment
since issuance of the loan or note. For
example, given a $5 million loan, with
a maturity of 5 years and equal principal
payments of $1 million due on the
anniversary date of the loan, the
weighted-average life would be: (.2)(1
year) + (.2)(2 years) + (.2)(3 years) +
(.2)(4 years) + (.2)(5 years) = .2 years +
.4 years + .6 years + .8 years + 1.0 years
= 3.0 years. If instead the loan had a
balloon payment of $5 million at the
end of 5 years, the weighted-average life
would be: ($5 million/$5 million)(5
years) = 5 years.

Weighted-average remaining life of
the loans or notes means the remaining
average life of the loans or notes based
on the proportion of remaining loan or
note principal expressed in years
remaining to maturity of the loans or
notes. It shall be determined by
calculating the sum of the remaining
principal payments of each loan or note
expressed as a fraction of the total
remaining loan or note amounts times
the number of years and fraction of
years remaining until maturity of the
loan or note.

Weighted-average remaining useful
life of the assets means the estimated
original average life of the assets to be
acquired with the proceeds of the
private lender notes expressed in years
based on depreciation rates less the
number of years those assets have been
in service (or have been depreciated). It
shall be determined by calculating the
sum of each asset’s remaining value
expressed as a fraction of the total
remaining value of the assets, times the
estimated number of years and fraction
of years remaining until the assets are
fully depreciated.

Wholly-owned subsidiary means a
corporation owned 100 percent by the
borrower.

3. Sections 1744.30, 1744.40, and
1744.50 are redesignated as §§ 1744.40,
1744.50, and 1744.55, respectively.
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4. New §1744.30 is added to read as
follows:

§1744.30 Automatic lien accommodations.

(a) Purposes and requirements for
approval. Automatic lien
accommodations are available only for
refinancing and refunding of notes
secured by the borrower’s existing
Government mortgage; financing assets,
to be owned by the borrower, to provide
telecommunications services; or
financing assets, to be owned by a
wholly-owned subsidiary of the
borrower, to provide
telecommunications services in
accordance with the procedures set
forth in this section.

(b) Private lender responsibility. The
private lender is responsible for
ensuring that its notes, for which an
automatic lien accommodation has been
approved as set forth in this section, are
secured under the mortgage. The private
lender is responsible for ensuring that
the supplemental mortgage is a valid
and binding instrument enforceable in
accordance with its terms, and recorded
and filed in accordance with applicable
law. If the private lender determines
that additional documents are required
or that RUS must take additional actions
to secure the notes under the mortgage,
the private lender shall follow the
procedures set forth in § 1744.40 or
§1744.50, as appropriate.

(c) Refinancing and refunding. The
Administrator will automatically
approve a borrower’s execution of
private lender notes and the securing of
such notes on a pari passu or pro-rata
basis with all other notes secured under
the Government mortgage, when such
private lender notes are issued for the
purpose of refinancing or refunding any
notes secured under the Government
mortgage, provided that all of the
following conditions are met:

(1) No default has occurred and is
continuing under the Government
mortgage;

(2) The borrower has delivered to the
Administrator, at least 10 business days
before the private lender notes are to be
executed, a certification and agreement
executed by the President of the
borrower’s Board of Directors, such
certification and agreement to be
substantially in the form set forth in
Appendix A of this subpart, providing
that:

(i) No default has occurred and is
continuing under the Government
mortgage;

(ii) The principal amount of such
refinancing or refunding notes will not
be greater than 112 percent of the then
outstanding principal balance of the
notes being refinanced or refunded;

(iii) The weighted-average life of the
private loan evidenced by the private
lender notes will not exceed the
weighted-average remaining life of the
notes being refinanced or refunded;

(iv) The private lender notes will
provide for substantially level debt
service or level principal amortization
over a period not less than the original
remaining years to maturity;

(v) Except as provided in the
Government mortgage, the borrower has
not agreed to any restrictions or
limitations on future loans from RUS;
and

(vi) If the private lender determines
that a supplemental mortgage is
necessary, the borrower will comply
with those procedures contained in
paragraph (h) of this section for the
preparation, execution, and delivery of
a supplemental mortgage and take such
additional action as may be required to
secure the notes under the Government
mortgage.

(d) Financing assets to be owned
directly by a borrower. The
Administrator will automatically
approve a borrower’s execution of
private lender notes and the securing of
such notes on a pari passu or pro-rata
basis with all other notes secured under
the Government mortgage, when such
private lender notes are issued for the
purpose of financing the purchase or
construction of plant and material and
supplies to provide telecommunication
services and when such assets are to be
owned and the telecommunications
services are to be offered by the
borrower, provided that all of the
following conditions are met:

(1) The borrower has achieved a TIER
of not less than 1.5 and a DSC of not less
than 1.25 for each of the borrower’s two
fiscal years immediately preceding the
issuance of the private lender notes;

(2) The ratio of the borrower’s net
plant to its total long-term debt at the
end of any calendar month ending not
more than 90 days prior to execution of
the private lender notes is not less than
1.2, on a pro-forma basis, after taking
into account the effect of the private
lender notes and additional plant on the
total long-term debt of the borrower;

(3) The borrower’s equity percentage,
as of the most recent fiscal year-end,
was not less than 25 percent;

(4) No default has occurred and is
continuing under the Government
mortgage;

(5) The borrower has delivered to the
Administrator, at least 10 business days
before the private lender notes are to be
executed, a certification by an
independent certified public accountant
that the borrower has met each of the
requirements in paragraphs (d)(1) and

(d)(3) of this section, such certification
to be substantially in the form in
Appendix B of this subpart; and

(6) The borrower has delivered to the
Administrator, at least 10 business days
before the private lender notes are to be
executed, a certification and agreement
executed by the President of the
borrower’s Board of Directors, such
certification and agreement to be
substantially in the form in Appendix C
of this subpart: provided, that:

(i) The borrower has met each of the
requirements in paragraphs (d)(2) and
(d)(4) of this section;

(ii) The proceeds of the private lender
notes are to be used for the construction
or purchase of the plant and materials
and supplies to provide
telecommunications services in
accordance with this section and such
construction or purchase is expected to
be completed not later than 4 years after
execution of such notes;

(iii) The weighted-average life of the
private loan evidenced by the private
lender notes does not exceed the
weighted-average remaining useful life
of the assets being financed;

(iv) The private lender notes will
provide for substantially level debt
service or level principal amortization
over a period not less than the original
remaining years to maturity;

(v) All of the assets financed by the
private loans will be purchased or
otherwise procured in bona fide arm’s
length transactions;

(vi) The financing agreement with the
private lender will provide that the
private lender shall cease the advance of
funds upon receipt of written
notification from RUS that the borrower
is in default under the RUS loan
documents;

(vii) Except as provided in the
Government mortgage, the borrower has
not agreed to any restrictions or
limitations on future loans from RUS;
and

(viii) If the private lender determines
that a supplemental mortgage is
necessary, the borrower will comply
with those procedures set forth in
paragraph (h) of this section for the
preparation, execution, and delivery of
a supplemental mortgage and take such
additional action as may be required to
secure the notes under the Government
mortgage.

(e) Financing assets to be owned by a
wholly-owned subsidiary of the
borrower. The Administrator will
automatically approve a borrower’s
execution of private lender notes and
the securing of such notes on a pari
passu or pro-rata basis with all other
notes secured under the Government
mortgage, when such private lender
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notes are issued for the purpose of
financing the purchase or construction
of tangible plant and material and
supplies to provide telecommunication
services and when such services are to
be offered and the associated tangible
assets are to be owned by a wholly-
owned subsidiary of the borrower,
provided that all of the following
conditions are met:

(1) The borrower has achieved a TIER
of not less than 2.5 and a DSC of not less
than 1.5 for each of the borrower’s two
fiscal years immediately preceding the
issuance of the private lender notes;

(2) The ratio of the borrower’s net
plant to its total long-term debt at the
end of any calendar month ending not
more than 90 days prior to execution of
the private lender notes is not less than
1.6, on a pro-forma basis, after taking
into account the effect of the private
lender notes and additional plant on the
total long-term debt of the borrower;

(3) The borrower’s equity percentage,
as of the most recent fiscal year-end,
was not less than 45 percent;

(4) No default has occurred and is
continuing under the Government
mortgage;

(5) The borrower has delivered to the
Administrator, at least 10 business days
before the private lender notes are to be
executed, a certification by an
independent certified public accountant
that the borrower has met each of the
requirements in paragraphs (e)(1) and
(e)(3) of this section, such certification
to be substantially in the form in
Appendix D of this subpart; and

(6) The borrower has delivered to the
Administrator, at least 10 business days
before the private lender notes are to be
executed, a certification and agreement
executed by the President of the
borrower’s Board of Directors, such
certification and agreement to be
substantially in the form in Appendix E
of this subpart; providing that:

(i) The borrower has met each of the
requirements in paragraphs (e)(2) and
(e)(4) of this section;

(ii) The proceeds of the private lender
notes are to be used for the construction
or purchase of the tangible plant and
materials and supplies to provide
telecommunications services in
accordance with this section and such
construction or purchase is expected to
be completed not later than 4 years after
execution of such notes;

(iii) The weighted-average life of the
private loan evidenced by the private
lender notes does not exceed the
weighted-average remaining useful life
of the assets being financed;

(iv) The private lender notes will
provide for substantially level debt
service or level principal amortization

over a period not less than the original
remaining years to maturity;

(v) All of the assets financed by the
private loans will be purchased or
otherwise procured in bona fide arm’s
length transactions;

(vi) The proceeds of the private lender
notes will be lent to a wholly-owned
subsidiary of the borrower pursuant to
terms and conditions agreed upon by
the borrower and subsidiary;

(vii) The borrower will, whenever
requested by RUS, provide RUS with a
copy of the financing or guarantee
agreement between the borrower and
the subsidiary or any similar or related
material including security instruments,
loan contracts, or notes issued by the
subsidiary to the borrower;

(viii) The borrower will promptly
report to the Administrator any default
by the subsidiary or other actions that
impair or may impair the subsidiary’s
ability to repay its loans;

(ix) The financing agreement with the
private lender will provide that the
private lender shall cease the advance of
funds upon receipt of written
notification from RUS that the borrower
is in default under the RUS loan
documents;

(x) Except as provided in the
Government mortgage, the borrower has
not agreed to any restrictions or
limitations on future loans from RUS;
and

(xi) If the private lender determines
that a supplemental mortgage is
necessary, the borrower will comply
with those procedures contained in
paragraph (h) of this section for the
preparation, execution, and delivery of
a supplemental mortgage and take such
additional action as may be required to
secure the notes under the Government
mortgage.

(f) Borrower notification. The
borrower shall notify RUS of its
intention to obtain an automatic lien
accommodation under § 1744.30 by
providing the following:

(1) The board resolution cited in
§1744.55(b)(1) and the opinion of
counsel cited in § 1744.55(b)(2);

(2) The applicable certification or
certifications required by paragraph
(c)(2); paragraphs (d)(5) and (d)(6); or
paragraphs (e)(5) and (e)(6),
respectively, of this section, in
substantially the form contained in the
applicable appendices to this subpart.

(g) RUS acknowledgment. Within 5
business days of receipt of the
completed certifications and any other
information required under this section,
RUS will review the information and
provide written acknowledgment to the
borrower and the private lender of its
qualification for an automatic lien

accommodation. Upon receipt of the
acknowledgment, the borrower may
execute the private lender notes.

(h) Supplemental mortgage. If the
private lender determines that a
supplemental mortgage is required to
secure the private lender notes on a pari
passu or pro-rata basis with all other
notes secured under the Government
mortgage, the private lender may
prepare the supplemental mortgage
using the form attached as Appendix F
to this subpart or the borrower may
request RUS to prepare such
supplemental mortgage in accordance
with the following procedures:

(1) The private lender preparing the
supplemental mortgage shall execute
and forward the completed document to
RUS. Upon ascertaining the correctness
of the form and the information
concerning RUS, RUS will execute and
forward the supplemental mortgage to
the borrower.

(2) When requested by the borrower,
RUS will expeditiously prepare the
supplemental mortgage, using the form
in Appendix F to this subpart, upon
submission by the private lender of:

(i) The name of the private lender;

(ii) The Property ScEedule for
inclusion as supplemental mortgage
Schedule B, containing legally sufficient
description of all real property owned
by the borrower; and

(iii) The amount of the private lender
note.

(3) The government is not responsible
for ensuring that the supplemental
mortgage has been executed by all
parties and is a valid and binding
instrument enforceable in accordance
with its terms, and recorded and filed in
accordance with applicable law. If the
private lender determines that
additional security instruments or other
documents are required or that RUS
must take additional actions to secure
the private lender notes under the
mortgage, the private lender shall follow
the procedures established in §§ 1744.40
or 1744.50, as appropriate. Except for
the actions of the government expressly
established in § 1744.40, the
government undertakes no obligation to
effectuate an automatic lien
accommodation. When processing of the
supplemental mortgage has been
completed to the satisfaction of the
private lender, the borrower shall
provide RUS with the following:

(i) A fully executed counterpart of the
supplemental mortgage, including all
signatures, seals, and
acknowledgements; and

(ii) Copies of all opinions rendered by
borrower’s counsel to the private lender.

(i) Other approvals. (1) The borrower
is responsible for meeting all
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requirements necessary to issue private
lender notes and to accommodate the
lien of the Government mortgage to
secure the private lender notes
including, but not limited to, those of
the private lender, of any other
mortgagees secured under the existing
RUS mortgage, and of any governmental
entities with jurisdiction over the
issuance of notes or the execution and
delivery of the supplemental mortgage.
(2) To the extent that the borrower’s
existing mortgage requires RUS
approval before the borrower can make
an investment in an affiliated company,
approval is hereby given for all
investments made in affiliated
companies with the proceeds of private

lender notes qualifying for an automatic
lien accommodation under paragraph
(e) of this section. Any reference to an
approval by RUS under the mortgage
shall apply only to the rights of RUS
and not to any other party.

5. Revise newly redesignated
§1744.50(a)(3), to read as follows:

§1744.50 Non-Act purposes.

(a * ok *

(3) Approval of the request is in the
interests of the Government with respect
to the financial soundness of the
borrower and other matters, such as
assuring that the borrower’s system is
constructed cost-effectively using sound
engineering practices.

6. In newly redesignated § 1744.55,
revise paragraph (a), remove paragraph
(b)(5), and redesignate paragraph (b)(6)
as paragraph (b)(5), to read as follows:

§1744.55 Application procedures.

(a) Requests for information regarding
applications for lien accommodations or
subordination under this part should be
addressed to the Assistant
Administrator, Telecommunications
Program, Rural Utilities Service,
Washington, DC 20250-1590.

* * * * *

7. Appendices A, B, G, D, E, and F are
added to subpart B to read as follows:
BILLING CODE 3410-15-P
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Appendix A to Subpart B of Part 1744—Statement, Certification, and Agreement of Borrower’s President of Board
of Directors Regarding Refinancing and Refunding Notes Pursuant to 7 CFR 1744.30(c)

I (Name of President) , am President of (Name of
Borrower) (the “borrower”). The borrower proposes to issue notes (the
"private lender notes"), to be dated on or about and delivered to

(Name of Private Lender) (the "private lender"). I am duly authorized to make
and enter into the following statements, certifications, and agreements for the purpose of
inducing the United States of America (the "government"), to give automatic approval to
the issuance of the private lender notes pursuant to 7 CFR 1744.30(c).

(a) The private lender:

is a mortgagee under the existing mortgage securing the government's loan to

the borrower (the "government mortgage"); or

is not a mortgagee under the government mortgage and the borrower has

executed the attached form of supplemental mortgage as provided in 7 CFR

1744.30(h).

(b) I hereby certify that all other requirements of 7 CFR 1744.30(c) are met; said
requirements being as follows:

(1) No default has occurred and is continuing under the government mortgage;

(2) The principal amount of such refinancing or refunding notes, which is
dollars, will not be greater than 112 percent of the then outstanding principal
balance of the notes being refinanced or refunded; such outstanding principal
balance being dollars;

(3) The weighted-average life of the private loan evidenced by the private lender notes,
which is years, will not exceed the weighted-average remaining life of the
notes being refinanced or refunded, which is years;

(4) Except as provided in the government mortgage, the borrower has not agreed to any
restrictions or limitations on future loans from the Rural Utilities Service (RUS);
and

(5) This certificate is being delivered to RUS at least 10 business days before the
private lender notes are to be executed.

(c) The borrower agrees that the private lender notes will provide for substantially level
debt service or level principal amortization.
(d) All terms not defined herein shall have the meaning set forth in 7 CFR 1744, subpart B.

Signed Date

Name

Name and Address of Borrower:
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Appendix B to Subpart B of Part 1744—Certification of Independent Certified Public Accountant Regarding Notes
To Be Issued Pursuant to 7 CFR 1744.30(c)

I/We, _(Name of Independent Certified Public Accountant) , hereby certify the
following with respect to the note or notes (the "private lender notes") to be issued by
(Name of Borrower) ("the borrower") on or about _ (Date private lender notes are
to be Signed) , evidencing a total loan principal of dollars:

(a) The borrower has achieved a TIER of not less than 1.5 and a DSC of not less than 1.25
for each of the borrower's 2 fiscal years immediately preceding the issuance of the
private lender notes. The TIER and DSC ratios achieved are as follows:

Year TIER DSC

(b) The borrower’s equity percentage, as of the most recent fiscal year-end, was not less
than 25 percent:

Total
Year Equity

Signed Date

Name and address of CPA Firm:

All terms not defined herein shall have the meaning set forth in 7 CFR 1744, Subpart B.
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Appendix C to Subpart B of Part 1744—Statement, Certification, and Agreement of Borrower’s President of Board
of Directors Regarding Notes To Be Issued Pursuant to 7 CFR 1744.30(d)

I (Name of President) , am President of (Name of Borrower) (the
“borrower”). The borrower proposes to issue notes (the "private lender notes"), to be dated on or
about and delivered to (Name of Private Lender) (the "private

lender"). I am duly authorized to make and enter into the following statements, certifications, and
agreements for the purpose of inducing the United States of America (the "government"), to give
automatic approval to the issuance of the private lender notes pursuant to 7 CFR 1744.30(d).

(a) The private lender:
is a mortgagee under the existing mortgage securing the government's loan to the
borrower (the "government mortgage"); or
1s not a mortgagee under the government mortgage and the borrower has executed the
attached form of supplemental mortgage as provided in 7 CFR 1744.30(h).
(b) I have reviewed the certificate of the independent certified public accountant also being
delivered to the government in connection with the private lender notes to be issued pursuant to
7 CFR 1744.30(d) and concur with the conclusions expressed therein.
(c) I hereby certify that all other requirements of 7 CFR 1744.30(d) are met as follows:

(1) The ratio of the borrower’s net plant to its total long-term debt at the end of any calendar
month ending not more than 90 days prior to execution of the private lender notes is
which is not less than 1.2, on a pro-forma basis, after taking into account the effect of the
private lender notes on the total long-term debt of the borrower;

(2) No default has occurred and is continuing under the government mortgage;

(3) The weighted-average life of the private loan evidenced by the private lender notes, which
is years, does not exceed the weighted-average remaining useful lives of the assets
being financed, which is years;

(4) Except as provided in the Government mortgage, the borrower has not agreed to any
restrictions or limitations on future loans from the Rural Utilities Service (RUS); and

(5) This certificate is being delivered to RUS at least 10 business days before the private lender
notes are to be executed.

(d) The borrower agrees that:

(1) The proceeds of the private lender notes are to be used for the construction or purchase of
the plant and materials and supplies to provide telecommunications services in accordance
with 7 CFR 1744.30 and such construction or purchase is expected to be completed not
later than 4 years after execution of such notes;

(2) The private lender notes will provide for substantially level debt service or leve!l principal
amortization;

(3) All of the assets financed by the private lender notes will be purchased or otherwise
procured in bona fide arm’s length transactions; and

(4) The financing agreement with the private lender will provide that the private lender shall
cease the advance of funds upon receipt of written notification from RUS that the borrower
is in default under the RUS loan documents.

(e) All terms not defined herein shall have the meaning set forth in 7 CFR 1744, Subpart B.

>

Signed Date

Name
Name and Address of Borrower:



Federal Register/Vol. 66, No. 154/ Thursday, August 9, 2001/Rules and Regulations 41767

Appendix D to Subpart B of Part 1744—Certification of Independent Certified Public Accountant Regarding Notes
To Be Issued Pursuant to 7 CFR 1744.30

I/We, _(Name of Independent Certified Public Accountant) , hereby certify the
following with respect to the note or notes (the "private lender notes") to be issued by
(Name of Borrower) ("the borrower") on or about _ (Date private lender notes are
to be Signed) , evidencing a total loan principal of dollars:

(a) The borrower has achieved a TIER of not less than 2.5 and a DSC of not less than 1.5
for each of the borrower's 2 fiscal years immediately preceding the issuance of the
private lender notes. The TIER and DSC ratios achieved are as follows:

Year TIER DSC

(b) The borrower’s equity percentage, as of the most recent fiscal year-end, was not less
than 45 percent.

Total
Year Equity

Signed Date

Name and address of CPA Firm:

All terms not defined herein shall have the meaning set forth in 7 CFR 1744, Subpart B.
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Appendix E to Subpart B of Part 1744—Statement, Certification, and Agreement of Borrower’s President of Board
of Directors Regarding Notes To Be Issued Pursuant to 7 CFR 1744.30(e)

1 (Name of President) , am President of (Name
of Borrower) (the “borrower”). The borrower proposes to issue notes (the
"private lender notes"), to be dated on or about and delivered to

(Name of Private Lender) (the "private lender"). I am duly authorized to make
and enter into the following statements, certifications, and agreements for the purpose of
inducing the United States of America (the "government"), to give automatic approval to
the issuance of the private lender notes pursuant to 7 CFR 1744.30(e).

(a) The private lender:

____ 1s a mortgagee under the existing mortgage securing the government's loan to
the borrower (the "government mortgage"); or
is not a mortgagee under the government mortgage and the borrower has
executed the attached form of supplemental mortgage as provided in 7 CFR
1744.30(h).

(b) I have reviewed the certificate of the independent certified public accountant also being
delivered to the government in connection with private lender notes to be issued
pursuant to said § 1744.30(e) and concur with the conclusions expressed therein.

(c) I hereby certify that all other requirements of 7 CFR 1744.30(e) are met; said
requirements being as follows:

(1) The ratio of the borrower’s net plant to its total long-term debt at the end of any
calendar month ending not more than 90 days prior to execution of the private

lender notes 1s , which is not less than 1.6, on a pro-forma basis, after taking
into account the effect of the private lender notes on the total long-term debt of the
borrower;

(2) No default has occurred and is continuing under the government mortgage;

(3) The weighted-average life of the private loan evidenced by the private lender notes,
which is years, does not exceed the weighted-average remaining useful lives
of the assets being financed, which is years;

(4) Except as provided in the government mortgage, the borrower has not agreed to any
restrictions or limitations on future loans from the Rural Utilities Service "RUS";
and

(5) This certificate is being delivered to RUS at least 10 business days before the
private lender note or notes are to be executed.

(d) The borrower agrees that:

(1) The proceeds of the private lender notes are to be used for the construction or
purchase of the tangible plant and materials and supplies to provide
telecommunications services in accordance with 7 CFR 1744.30 and such
construction or purchase is expected to be completed not later than 4 years after
execution of such notes;

(2) The private lender notes will provide for substantially level debt service or level
principal amortization;
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(3) All of the assets financed by the private lender notes will be purchased or otherwise
procured in bona fide arm’s length transactions;

(4) The proceeds of the private lender notes will be lent to, __ (Name of Subsidiary)

a wholly-owned subsidiary of the borrower pursuant to terms and conditions agreed
upon by the borrower and subsidiary;

(5) The borrower will, whenever requested by RUS, provide RUS with a copy of the
financing or guarantee agreement between the borrower and the subsidiary or any
similar or related material including security instruments, loan contracts, or notes
issued by the subsidiary to the borrower;

(6) The borrower will promptly report to RUS any default by the subsidiary or other
actions that impair or may impair the subsidiary's ability to repay its private loans;
and

(7) The financing agreement with the private lender will provide that the private lender
shall cease the advance of funds upon receipt of written notification from RUS that
the borrower is in default under the RUS loan documents.

(e) All terms not defined herein shall have the meaning set forth in 7 CFR 1744, Subpart B.

Signed Date

Name Name and Address of Borrower:
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Appendix F to Subpart B of Part 1744—Form of Supplemental Mortgage
Supplemental Mortgage and Security Agreement, dated as of , (hereinafter
sometimes called this "Supplemental Mortgage") is made by and among
(hereinafter called the "Mortgagor"), a
corporation existing under the laws of the State of , and the
UNITED STATES OF AMERICA acting by and through the Administrator of the Rural Utilities
Service (hereinafter called the "Government"’),

(Supplemental Lender”) (hereinafter called ), a
existing under the laws of , and is intend to confer rights and benefits on both the
Government and and

in accordance with this Supplemental Mortgage and
the Original Mortgage (hereinafter defined) (the Government and the Supplemental Lenders being
hereinafter sometimes collectively referred to as the "Mortgagees").

Recitals

Whereas, the Mortgagor, the Government and
are parties to that certain Restated Mortgage (the "Original Mortgage" as identified in Schedule "A" of this
Supplemental Mortgage) originally entered into between the Mortgagor, the Government acting by and
through the Administrator of the Rural Utilities Service (hereinafter called "RUS"), and

; and

Whereas, the Original Mortgage as the same may have been previously supplemented,
amended or restated is hereinafter referred to as the "Existing Mortgage"; and

Whereas, the Mortgagor deems it necessary to borrow money for its corporate purposes and
to issue its promissory notes and other debt obligations therefor, and to mortgage and pledge its property
hereinafter described or mentioned to secure the payment of the same, and to enter into this Supplemental
Mortgage pursuant to which all secured debt of the Mortgagor hereunder shall be secured on parity, and to
add as a Mortgagee and secured party hereunder and under the Existing
Mortgage (the Supplemental Mortgage and the Existing Mortgage, hereinafter sometimes collectively
referred to the "Mortgage"); and

Whereas, all of the Mortgagor's Outstanding Notes listed in Schedule "A" hereto is secured
pari passu by the Existing Mortgage for the benefit of all of the Mortgagees under the Existing Mortgage;
and

Whereas, by their execution and delivery of this Supplemental Mortgage the parties hereto
do hereby secure the Additional Notes listed in Schedule "A" ((hereinafter called the Supplemental Lender
Notes®)) pari passu with the Outstanding Notes under the Existing Mortgage {and do hereby add
as a Mortgagee and a secured party under the Existing Mortgage}; and

1 If the Rural Telephone Bank is a party to the original Mortgage, then “Rural Telephone Bank (herein after
called the “Bank”)” should be added here and the words “and the Bank” should be added after each
reference to the Government.

2 If the Existing Mortgage already defines a Supplemental Lender, then the supplemental lender in the
present transaction is to be called the “Second Supplemental Lender” and the supplemental mortgage
should refer to both the supplemental lender and the second supplemental lender.

3 If the Second Supplemental Lender is being added to the mortgage, the reference here should be to the
“Second Supplemental Lender’s Notes.”
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Whereas, all acts necessary to make this Supplemental Mortgage a valid and binding legal
instrument for the security of such notes and related obligations under the terms of the Mortgage, have been
in all respects duly authorized:

Now, Therefore, This Supplemental Mortgage Witnesseth: That to secure the payment of
the principal of (and premium, if any) and interest on all Notes issued hereunder according to their tenor and
effect, and the performance of all provisions therein and herein contained, and in consideration of the
covenants herein contained and the purchase or guarantee of Notes by the guarantors or holders thereof, the
Mortgagor has mortgaged, pledged and granted a continuing security interest in, and by these presents does
hereby grant, bargain, sell, alienate, remise, release, convey, assign, transfer, hypothecate, pledge, set over
and confirm, pledge and grant to the Mortgagees, for the purposes hereinafter expressed, a continuing
security interest in all property, rights, privileges and franchises of the Mortgagor of every kind and
description, real, personal or mixed, tangible and intangible, of the kind or nature specifically mentioned
herein or any other kind or nature, in accordance with the Existing Mortgage owned or hereafter acquired by
the Mortgagor (by purchase, consolidation, merger, donation, construction, erection or in any other way)
wherever located, including (without limitation) all and singular the following:

A.  all of those fee and leaschold interests in real property set forth in Schedule "B" hereto, subject in
each case to those matters set forth in such Schedule; and

B.  all of those fee and leasehold interests in real property set forth in the Existing Mortgage
or in any restatement, amendment or supplement thereto, ; and

C.  all of the kinds, types or items of property, now owned or hereafter acquired, described as Mortgaged
Property in the Existing Mortgage or in any restatement, amendment to supplement thereto as
Mortgaged Property.

It is Further Agreed and Covenanted That the Original Mortgage, as previously restated,
amended or supplemented, and this Supplement shall constitute one agreement and the parties hereto shall
be bound by all of the terms thereof and, without limiting the foregoing:

1. All terms not defined herein shall have the meaning given in the Existing Mortgage.

2. The Supplemental Lender Notes are “notes” and “Additional Notes” under the terms of the Existing
Mortgage and the Supplemental Mortgage is a supplemental mortgage under the terms of the Existing
Mortgage.

3. The holders of the Supplemental Lenders Notes shall be considered as a class, so that in those instances

where the Existing Mortgage providers that the holders of majority of the notes issued to other Mortgagees,
voting as a class, may approve certain actions or make certain demands, so shall the holders of the
Supplemental Lender Notes be considered to be a class with rights and authority equal to those of the holders
of notes issued to such other Mortgagees.

4. The Maximum Debt Limit for the Existing Mortgage shall be as set forth in Schedule “A” hereto.

5. The [Second] Supplemental Lender shall immediately cease transfer of funds covered by the Supplemental
Lender Notes if it receives notice that RUS has determined that the borrower’s financial condition has
deteriorated to a level that impairs the security or feasibility of the government’s loans to the borrower.

In Witness Whereof, as
Mortgagor®

4 Spaces are to be provided for the execution by all other parties, together with the printed name and office
of the executing individual and the name of the organization represented. Each execution must be
acknowledged.
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Supplemental Mortgage Schedule A

Maximum Debt Limit and Other Information

1. The Maximum Debt Limit is §

2. The Original Mortgage as referred to in the first WHEREAS clause above is more

particularly described as follows:

3. The Outstanding Notes referred to in the fourth WHEREAS clause above are more
particularly described as follows:

4. The Additional Notes described in the fifth WHEREAS clause above are more
particularly described as follows:

Supplemental Mortgage Schedule B

Property Schedule

The fee and leasehold interests in real property referred to in clause A of the
granting clause are more particularly described as follows:

Dated: August 6, 2001.
Blaine D. Stockton,
Acting Administrator, Rural Utilities Service.
[FR Doc. 01-19981 Filed 8-8-01; 8:45 am]
BILLING CODE 3410-15-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30263; Amdt. No. 2064]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as

the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
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establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as

to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMSs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same

reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subject in 14 CFR Part 97

Air traffic, control, airports,
navigation (air).

Issued in Washington, DC on August 3,
2001.
Nicholas A. Sabatini,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME,
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and § 97.35 COPTER
SIAPs,

* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject
07/06/01 .... | NY Westhampton The Francis S. GabresKi ..........cccccocueenne 1/6732 | Copter ILS RWY 24, AMDT 1A...This
Beach. NOTAM published in TLO1-17 is
hereby rescinded.
07/18/01 .... | FL Plant City ........cc.... Plant City MUNi ......ccoovviiiiiciicee 1/7206 | VOR RWY 28, AMDT 3A
07/18/01 .... | FL Plant City .....c.......... Plant City MUNi ....cccvveeviieeeiiie e 1/7207 | GPS RWY 10, orgi-A
07/18/01 .... | SC Cheraw ........ccoceeenee Cheraw Muni/Lynch Bellinger Field ........ 1/7219 | VOR/DME OR GPS RWY 7, AMDT 1
07/23/01 .... | NC Jacksonville ............ Albert J. Ellis 1/7419 | NDB or GPS RWY 5, AMDT 7A
07/25/01 .... | AK Bethel .....cccocvviennnne Bethel ....ccoovviiiiiciin 1/7501 | RNAV (GPS) RWY 18, Orig
7/25/01 ...... AR Fort Smith ............... Fort Smith Regional 1/7506 | NDB RWY 25, AMDT 24B
07/26/01 .... | IA Sioux City .....coevnee. Sioux Gateway ................. 1/7540 | ILS RWY 13, AMDT 1C
07/26/01 .... | IA Sioux City ..oeeveveeens Sioux Gateway ... 1/7541 | HI-ILS RWY 13, AMDT 1
07/26/01 .... | IA Sioux City ...c.coevnee. Sioux Gateway ...... 1/7542 | NDB RWY 13, AMDT 15B
07/26/01 .... | FL Avon Park ............... AvVoN Park MUNi .....cooccveeeviee e 1/7546 | GPS RWY 9, Orig
07/27/01 .... | CA Santa Maria ............ Santa Maria Public/Captain G. Allan 1/7580 | ILS RWY 12, AMDT 9C
Hancock Field.
07/27/01 .... | CA Santa Maria ............ Santa Maria Public/Captain G. Allan 1/7581 | VOR or GPS RWY 12, AMDT 13B
Hancock Field.
07/27/01 .... | ND Fargo .....cccceevnvenens HeCtor INtl ......oovevieiinccccee 7602 | RNAV (GPS) RWY 35, Orig
07/30/01 .... | LA Baton Rouge .......... Baton Rouge Metropolitan, Ryand Field 1/7669 | ILS RWY 13, AMDT 26
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FDC date State City Airport FDC No. Subject
07/31/01 .... | SC Charleston .............. Charleston AFB/INTL ....c.ccovcvveviiiiieniene 1/7690 | RADAR-1, AMDT 16A

[FR Doc. 01-20034 Filed 8—8-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30262; Amdt. No. 2063]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination:

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase: Individual SIAP copies
may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription: Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents in unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some

SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97
Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on August 3,
2001.
Nicholas A. Sabatini,

Director, Flight Standards Service.
Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
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part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LADA/DME, SDF, SDF/DMF;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective September 6, 2001

Lewistown, MT, Lewistown Muni, VOR RWY
7, Amdt 15

Lewistown, MT, Lewistown Muni, RNAV
(GPS) RWY 7, Orig

New York, NY, John F. Kennedy Intl, VOR
OR GPS-D, Amdt 8, (CANCELLED)

New York, NY, John F. Kennedy Intl, VOR
OR GPS RWY 4L/R, Amdt 15A,
CANCELLED

New York, NY, John F. Kennedy Intl, VOR
RWY 4L, Orig

New York, NY, John F. Kennedy Intl, VOR
RWY 4R, Orig

New York, NY, John F. Kennedy Intl, VOR
RWY 31L, Orig

New York, NY, John F. Kennedy Intl, VOR
OR GPS RWY 13L/13R, Amdt 18A

New York, NY, John F. Kennedy Intl, VOR/
DME RWY 22L, Amdt 4D

New York, NY, John F. Kennedy Intl, VOR/
DME RWY 31L, Amdt 13

New York, NY, John F. Kennedy Intl, ILS
RWY 4L, Amdt 10

New York, NY, John F. Kennedy Intl, ILS
RWY 4R, Amdt 29

New York, NY, John F. Kennedy Intl, ILS
RWY 13L, Amdt 16

New York, NY, John F. Kennedy Intl, ILS
RWY 22L, Amdt 23

New York, NY, John F. Kennedy Intl, ILS
RWY 22R, Amdt 2

New York, NY, John F. Kennedy Intl, ILS
RWY 31L, Amdt 10

New York, NY, John F. Kennedy Intl, ILS
RWY 31R, Amdt 14

New York, NY, John F. Kennedy Intl, RNAV
(GPS) RWY 4L, Orig

New York, NY, John F. Kennedy Intl, RNAV
(GPS) RWY 4R, Orig

New York, NY, John F. Kennedy Intl, RNAV
(GPS) RWY 22L, Orig

New York, NY, John F. Kennedy Intl, RNAV
(GPS) RWY 22R, Orig

New York, NY, John F. Kennedy Intl, RNAV
(GPS) RWY 31R, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 9, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 18C, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 18L, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 18R, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 27, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 36C, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 36L, Orig

Memphis, TN, Memphis Intl, RNAV (GPS)
RWY 36R, Orig

* * * Effective October 4, 2001

Leesburg, FL, Leesburg Regional, NDB RWY
31, Amdt 1

* * * Effective November 1, 2001

Florala, AL, Florala Muni, RNAV (GPS) RWY
22, Orig

Panama City, FL, Panama City-Bay County
Intl, VOR OR TACAN-A, Amdt 14

Panama City, FL, Panama City-Bay County
Intl, VOR OR TACAN RWY 14, Amdt 16

Panama City, FL, Panama City-Bay County
Intl, VOR OR TACAN RWY 32, Amdt 11

Panama City, FL, Panama City-Bay County
Intl, NDB RWY 14, Amdt 5

Panama City, FL, Panama City-Bay County
Intl, ILS RWY 14, Amdt 16

Benton, KS, Benton, VOR OR GPS-E, Orig,
(CANCELLED)

St. Louis, MO, Creve Coeur, VOR-A, Amdt
5

St. Louis, MO, Creve Coeur, RNAV (GPS)
RWY 16, Orig

St. Louis, MO, Creve Coeur, RNAV (GPS)
RWY 34, Orig

Farmington, NM, Four Corners Regional,
VOR RWY 25, Amdt 9

Farmington, NM, Four Corners Regional,
VOR/DME RWY 7, Amdt 4

Farmington, NM, Four Corners Regional,
RNAV (GPS) RWY 7, Orig

Farmington, NM, Four Corners Regional,
RNAV (GPS) RWY 25, Orig

Farmington, NM, Four Corners Regional, ILS
RWY 25, Amdt 7

[FR Doc. 01-20035 Filed 8—8—01; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 40
[TD 8963]
RIN 1545-AX11

Deposits of Excise Taxes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains the
final regulations relating to the
requirements for excise tax returns,

payments, and deposits. These
regulations affect persons required to
report liability for excise taxes on Form
720, “Quarterly Federal Excise Tax
Return.”

DATES: Effective Date: These regulations
are effective August 9, 2001.
Applicability Date: These regulations
are applicable with respect to returns
and deposits that relate to calendar
quarters beginning on or after October 1,
2001.
FOR FURTHER INFORMATION CONTACT:
Susan Athy (202) 622—3130 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains final
amendments to the Excise Tax
Procedural Regulations (26 CFR part 40)
relating to the requirements for excise
tax returns, payments, and deposits. On
January 7, 2000, an advance notice of
proposed rulemaking that invited
comments from the public on issues
relating to the requirements for excise
tax returns and deposits was published
in the Federal Register (65 FR 1076).
Several written comments were received
and considered in drafting the proposed
regulations. On February 16, 2001, a
notice of proposed rulemaking (REG-
106892—-00) was published in the
Federal Register (66 FR 10650). Written
comments and requests for a public
hearing were solicited.

Written comments responding to the
notice were received from one
commentator. The comments requested
that the safe harbor rule based on look-
back quarter liability be modified to be
applicable: To each semimonthly period
in a quarter if one-sixth of look-back
quarter liability is deposited during that
semimonthly period; when a taxpayer’s
liability includes new or reinstated
taxes; and when a new legal entity
includes a party that filed a Form 720
for the second preceding quarter. The
final regulations do not adopt the
requested modifications to the look-back
safe harbor rule because doing so could
significantly reduce the percentage of
excise tax liability deposited without
any corresponding reduction in the
complexity of the deposit rules.

No public hearing was requested or
held. After consideration of all of the
comments, the proposed regulations are
adopted without change by this
Treasury decision.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
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regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Susan Athy, Office of
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 40

Excise taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 40 is
amended as follows:

PART 40—EXCISE TAX PROCEDURAL
REGULATIONS

Paragraph 1. The authority citation
for part 40 is amended by removing the
entries for §40.6071(a)-1 and
40.6071(a)-2, and §40.6302(c)-2,
40.6302(c)-3, and 40.6302(c)—4; and
adding entries in numerical order to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 40.6071(a)-1 also issued
under 26 U.S.C. 6071(a). * * *

Section 40.6302(c)-2 also issued
under 26 U.S.C. 6302(a).

Section 40.6302(c)-3 also issued
under 26 U.S.C. 6302(a). * * *

§40.0-1 [Amended]

Par. 2. Section 40.0-1 is amended as
follows:

1. Paragraphs (d) and (e) are removed.
2. Paragraph (f) is redesignated as new
paragraph (d).
§40.6011(a)-1 [Amended]

Par. 3. Section 40.6011(a)-1 is
amended by removing paragraph (c).

§40.6011(a)-2 [Amended]

Par. 4. Section 40.6011(a)-2 is
amended as follows:

1. In paragraph (b)(2), the language
““§40.6302(c)-1(f)(2)” is removed and
““§40.6302(c)-1(e)(2)” is added in its
place.

2. Paragraph (d) is removed.

Par. 5. Section 40.6071(a)-1 is
amended by revising paragraphs (a),
(b)(2), and (c) to read as follows:

§40.6071(a)-1 Time for filing returns.

(a) Quarterly returns. Each quarterly
return required under §40.6011(a)—
1(a)(2) must be filed by the last day of
the first calendar month following the
quarter for which it is made.

(b) * kx *

(2) Semimonthly returns. Each
semimonthly return required under
§40.6011(a)-1(b) must be filed by the
last day of the semimonthly period (as
defined in §40.0-1(c)) following the
semimonthly period for which it is
made.

(c) Effective date. This section is
applicable with respect to returns that
relate to calendar quarters beginning on
or after October 1, 2001.

840.6071(a)-2 [Removed]

Par. 6. Section 40.6071(a)-2 is
removed.

8§40.6091-1 [Amended]

Par. 7. Section 40.6091—1 is amended
by removing paragraph (d).

Par. 8. Section 40.6101-1 is revised to
read as follows:

§40.6101-1 Period covered by returns.
See §40.6011(a)-1(a)(2) for the rules
relating to the period covered by the
return.
Par. 9. Sections 40.6109(a)-1 and
40.6151(a)-1 are revised to read as
follows:

§40.6109(a)-1 Identifying numbers.

Every person required under
§40.6011(a)-1 to make a return must
provide the identifying number required
by the instructions applicable to the
form on which the return is made.

§40.6151(a)-1 Time and place for paying
tax shown on return.

Except as provided by statute, the tax
must be paid at the time prescribed in
§40.6071(a)-1 for filing the return, and
at the place prescribed in § 40.6091-1
for filing the return.

Par. 10. Section 40.6302(c)-1 is
revised to read as follows:

840.6302(c)-1 Use of Government
depositaries.

(a) In general—(1) Semimonthly
deposits required. Except as provided by
statute or by paragraph (e) of this
section, each person required under
§40.6011(a)-1(a)(2) to file a quarterly

return must make a deposit of tax for
each semimonthly period (as defined in
§40.0-1(c)) in which tax liability is
incurred.

(2) Treatment of taxes imposed by
chapter 33. For purposes of this part 40,
tax imposed by chapter 33 (relating to
communications and air transportation)
is treated as a tax liability incurred
during the semimonthly period—

(i) In which that tax is collected; or

(ii) In the case of the alternative
method, in which that tax is considered
as collected.

(3) Definition of net tax liability. Net
tax liability means the tax liability for
the specified period plus or minus any
adjustments allowable in accordance
with the instructions applicable to the
form on which the return is made.

(4) Computation of net tax liability for
a semimonthly period. The net tax
liability for a semimonthly period may
be computed by—

(i) Determining the net tax liability
incurred during the semimonthly
period; or

(ii) Dividing by two the net tax
liability incurred during the calendar
month that includes that semimonthly
period, provided that this method of
computation is used for all semimonthly
periods in the calendar quarter.

(b) Amount of deposit—(1) In general.
The deposit of tax for each semimonthly
period must be not less than 95 percent
of the amount of net tax liability
incurred during the semimonthly
period.

(2) Safe harbor rules—(i)
Applicability. The safe harbor rules of
this paragraph (b)(2) are applied
separately to taxes deposited under the
alternative method provided in
§40.6302(c)-3 (alternative method
taxes) and to the other taxes for which
deposits are required under this section
(regular method taxes).

(ii) Regular method taxes. Any person
that made a return of tax reporting
regular method taxes for the second
preceding calendar quarter (the look-
back quarter) is considered to have
complied with the requirement of this
part 40 for deposit of regular method
taxes for the current calendar quarter
if—

(A) The deposit of regular method
taxes for each semimonthly period in
the current calendar quarter is not less
than 1/6 of the net tax liability for
regular method taxes reported for the
look-back quarter;

(B) Each deposit is made on time;

(C) The amount of any underpayment
of regular method taxes is paid by the
due date of the return; and

(D) The person’s liability does not
include any regular method tax that was
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not imposed at all times during the
look-back quarter or a tax on a chemical
not subject to tax at all times during the
look-back quarter.

(iii) Alternative method taxes. Any
person that made a return of tax
reporting alternative method taxes for
the look-back quarter is considered to
have complied with the requirement of
this part 40 for deposit of alternative
method taxes for the current calendar
quarter if—

(A) The deposit of alternative method
taxes for each semimonthly period in
the current calendar quarter is not less
than 1/6 of the net tax liability for
alternative method taxes reported for
the look-back quarter;

(B) Each deposit is made on time;

(C) The amount of any underpayment
of alternative method taxes is paid by
the due date of the return; and

(D) The person’s liability does not
include any alternative method tax that
was not imposed at all times during the
look-back quarter and the month
preceding the look-back quarter.

(iv) Modification for tax rate increase.
The safe harbor rules of this paragraph
(b)(2) do not apply to regular method
taxes or alternative method taxes for the
first and second calendar quarters
beginning on or after the effective date
of an increase in the rate of any tax to
which this part 40 applies unless the
deposit of those taxes for each
semimonthly period in the calendar
quarter is not less than 1/6 of the tax
liability the person would have had
with respect to those taxes for the look-
back quarter if the increased rate of tax
had been in effect for the look-back
quarter.

(v) Failure to comply with deposit
requirements. If a person fails to make
deposits as required under this part 40,
that failure may be reported to the
appropriate IRS office and the IRS may
withdraw the person’s right to use the
safe harbor rules of this paragraph (b)(2).

(c) Time to deposit—(1) In general.
The deposit of tax for any semimonthly
period must be made by the 14th day of
the following semimonthly period
unless such day is a Saturday, Sunday,
or legal holiday in the District of
Columbia in which case the
immediately preceding day which is not
a Saturday, Sunday, or legal holiday in
the District of Columbia is treated as the
14th day. Thus, generally, the deposit of
tax for the first semimonthly period in
a month is due by the 29th day of that
month and the deposit of tax for the
second semimonthly period in a month
is due by the 14th day of the following
month.

(2) Exceptions. See §40.6302(c)-2 for
the special rules for September. See

§40.6302(c)-3 for the special rules for
deposits under the alternative method.

(d) Remittance of deposits—(1)
Deposits by federal tax deposit coupon.
A completed Form 8109, “Federal Tax
Deposit Coupon,” must accompany each
deposit. The deposit must be remitted,
in accordance with the instructions
applicable to the form, to a financial
institution authorized as a depositary
for federal taxes (as provided in 31 CFR
part 203).

(2) Deposits by electronic funds
transfer. For the requirement to deposit
excise taxes by electronic funds transfer,
see § 31.6302—1(h) of this chapter. A
taxpayer not required to deposit by
electronic funds transfer pursuant to
§31.6302-1(h) of this chapter remains
subject to the rules of this paragraph (d).

(e) Exceptions—(1) Taxes excluded.
No deposit is required in the case of the
taxes imposed by—

(i) Section 4042 (relating to fuel used
on inland waterways);

(ii) Section 4161 (relating to sport
fishing equipment and bows and arrow
components);

(iii) Section 4682(h) (relating to floor
stocks tax on ozone-depleting
chemicals); and

(iv) Section 48.4081—3(b)(1)(iii) of this
chapter (relating to certain removals of
gasohol from refineries).

(2) One-time filings. No deposit is
required in the case of any taxes
reportable on a one-time filing (as
defined in §40.6011(a)-2(b)).

(3) De minimis exception. For any
calendar quarter, no deposit is required
if the net tax liability for the quarter
does not exceed $2,500.

(f) Effective date. This section is
applicable with respect to deposits that
relate to calendar quarters beginning on
or after October 1, 2001.

Par. 11. Section 40.6302(c)-2 is
revised to read as follows:

§40.6302(c)-2 Special rules for
September.

(a) In general—(1) Separate deposits
required for the second semimonthly
period. In the case of deposits of taxes
not deposited under the alternative
method (regular method taxes) for the
second semimonthly period in
September, separate deposits are
required for the period September 16th
through 26th and for the period
September 27th through 30th.

(2) Amount of deposit—(i) In general.
The deposits of regular method taxes for
the period September 16th through 26th
and the period September 27th through
30th must be not less than 95 percent
of the net tax liability for regular
method taxes incurred during the
respective periods. The net tax liability

for regular method taxes incurred
during these periods may be computed
by—

y(A] Determining the amount of net tax
liability for regular method taxes
reasonably expected to be incurred
during the second semimonthly period
in September;

(B) Treating 115 of the amount
determined under paragraph (a)(2)(i)(A)
of this section as the net tax liability for
regular method taxes incurred during
the period September 16th through
26th; and

(C) Treating the remainder of the
amount determined under paragraph
(a)(2)(1)(A) of this section (adjusted to
reflect the amount of net tax liability for
regular method taxes actually incurred
through the end of September) as the net
tax liability for regular method taxes
incurred during the period September
27th through 30th.

(ii) Safe harbor rules. The safe harbor
rules in §40.6302(c)-1(b)(2) do not
apply for the third calendar quarter
unless—

(A) The deposit of taxes for the period
September 16th through 26th is not less
than %0 of the net tax liability for
regular method taxes reported for the
look-back quarter; and

(B) The total deposit of taxes for the
second semimonthly period in
September is not less than 6 of the net
tax liability for regular method taxes
reported for the look-back quarter.

(3) Time to deposit. (i) The deposit
required for the period beginning
September 16th must be made by
September 29th unless—

(A) September 29th is a Saturday, in
which case the deposit must be made by
September 28th; or

(B) September 29th is a Sunday, in
which case the deposit must be made by
September 30th.

(ii) The deposit required for the
period ending September 30th must be
made at the time prescribed in
§40.6302(c)-1(c).

(b) Persons not required to use
electronic funds transfer. The rules of
this section are applied with the
following modifications in the case of a
person not required to deposit taxes by
electronic funds transfer.

(1) Periods. The deposit periods for
the separate deposits required under
paragraph (a) of this section are
September 16th through 25th and
September 26th through 30th.

(2) Amount of deposit. In computing
the amount of deposit required under
paragraph (a)(2)(i)(B) of this section, the
applicable fraction is 1%5s. In computing
the amount of deposit required under
paragraph (a)(2)(ii)(A) of this section,
the applicable fraction is 1%o.
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(3) Time to deposit. In the case of the
deposit required under paragraph (a) of
this section for the period beginning
September 16th, the deposit must be
made by September 28th unless—

(i) September 28th is a Saturday, in
which case the deposit must be made by
September 27th; or

(ii) September 28th is a Sunday, in
which case the deposit must be made by
September 29th.

(c) Effective date. This section is
applicable with respect to deposits that
relate to calendar quarters beginning on
or after October 1, 2001.

Par. 12. Section 40.6302(c)-3 is
amended as follows:

1. In paragraph (b)(1)(ii), the language
“9-day rule of §40.6302(c)-1(b)(6)" is
removed and ‘“rule of §40.6302(c)—
1(c)(1)” is added in its place.

2. In paragraph (b)(3), last sentence,
the language “6th” is removed and
“16th” is added in its place.

3. In paragraph (d), first sentence, the
language “not less than” is removed and
“not less than 95 percent of”’ is added
in its place.

4. In paragraph (f)(4) introductory
text, the language ““§ 40.6302(c)—
1(c)(2)(i)” is removed and
“§40.6302(c)-1(b)(2)” is added in its
place.

5. Paragraphs (f)(5) and (f)(7) are
removed.

6. Paragraph (f)(6) is redesignated as
paragraph ()(5).

7. Paragraph (g) is revised.

8. Paragraph (h) is removed.

The revision reads as follows:

§40.6302(c)-3 Special rules for use of
Government depositaries under chapter 33.
* * * * *

(g) Effective date. This section is
applicable with respect to deposits and
returns that relate to taxes that are
considered as collected in calendar
quarters beginning on or after October 1,
2001.

§40.6302(c)-4 [Removed]

Par. 13. Section 40.6302(c)—4 is
removed.

§40.9999-1 [Removed]

Par. 14. Section 40.9999-1 is
removed.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: July 31, 2001.

Mark Weinberger,

Assistant Secretary of the Treasury.

[FR Doc. 01-19927 Filed 8-8—-01; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 8962]

RIN 1545-AY09

Classification of Certain Pension and

Employee Benefit Trusts, and Other
Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations amending the regulations
defining a domestic or foreign trust for
federal tax purposes. The regulations
will affect certain specified employee
benefit trusts and investment trusts. The
regulations provide that these employee
benefit trusts and investment trusts are
deemed to satisfy the control test for
domestic trust treatment if United States
trustees control all of the substantial
decisions of the trust made by the
trustees of the trust.

DATES: Effective Date: These regulations

are effective August 9, 2001.
Applicability Dates: For dates of

applicability of § 301.7701-7(d)(1)(iv)

and (v) Examples 1 and 5, see

§301.7701-7(e)(3).

FOR FURTHER INFORMATION CONTACT:

James A. Quinn at (202) 622—3060 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On October 12, 2000, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
108553—-00) under section 7701 of the
Internal Revenue Code (Code) in the
Federal Register (65 FR 60822). The
proposed regulations add group trusts
consisting of qualified plan trusts and
IRA trusts, as described in Rev. Rul. 81—
100 (1981-1 C.B. 326), and certain
investment trusts to the categories of
trusts that may use the safe harbor in
§301.7701-7(d)(1)(iv) of the Procedure
and Administration Regulations relating
to the application of the control test of
section 7701(a)(30)(E). The proposed
regulations also modify the safe harbor
in § 301.7701-7(d)(1)(iv) to clarify that
employee benefit trusts and investment
trusts identified in the regulations are
deemed to satisfy the control test if
United States trustees control all of the
substantial decisions of the trust made
by the trustees of the trust. No one
requested to speak at the public hearing
scheduled for January 31, 2001.
Accordingly, the public hearing was

canceled on January 26, 2001 (66 FR
7867). Comments in response to the
notice of proposed rulemaking were
received and are addressed in the
following Explanation and Summary of
Comments. This document finalizes the
proposed regulations without change.

Explanation and Summary of
Comments

Reporting Requirements for Foreign
Widely Held Fixed Investment Trusts

Two commentators were concerned
about United States investors in widely
held fixed investment trusts that are
outside the safe harbor provided by
§301.7701-7(d)(1)(iv)(I) and therefore
are treated as foreign trusts. These
commentators suggested that United
States investors in such trusts should
not be subject to reporting under section
6048 and to the corresponding penalties
in section 6677 for failure to comply
with the section 6048 reporting
requirements. A guidance project under
section 671 concerning reporting
requirements for all widely held fixed
investment trusts is currently under
consideration. Accordingly, these
regulations do not specifically address
this issue.

Application to Certain Pension Trusts
Created or Organized in Puerto Rico

Section 1022(i)(1) of the Employee
Retirement Income Security Act of 1974,
Public Law 93-406 (88 Stat. 829)
(September 2, 1974), provides for tax
exemption for certain trusts created or
organized in Puerto Rico that form part
of a pension, profit-sharing, or stock
bonus plan. Section 1022(i)(2) and
§1.401(a)-50 of the Income Tax
Regulations generally provide that the
administrator of such a trust may elect
to have the trust treated as a trust
created or organized in the United
States for purposes of section 401(a). In
light of the changes made to section
7701(a)(30) in the Small Business Job
Protection Act, Public Law 104-188
(110 Stat. 1755) (August 20, 1996), and
the Taxpayer Relief Act of 1997, Public
Law 105-34 (111 Stat. 788) (August 5,
1997), and the ensuing regulations,
some taxpayers have expressed
concerns regarding the continuing
application of sections 1022(i)(1) and (2)
and § 1.401-50 to a pension trust
created or organized in Puerto Rico that
is not a domestic trust within the
meaning of section 7701(a)(30). Because
the application of these provisions is
not restricted to trusts that are domestic
trusts within the meaning of section
7701(a)(30), the 1996 and 1997
amendments to section 7701(a)(30) and
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the ensuing regulations do not affect the
application of these provisions.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on the regulations’ impact on small
business.

Drafting Information

The principal author of these
regulations is James A. Quinn of the
Office of Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.7701-7 is
amended as follows:

1. Paragraph (d)(1)(iv) introductory
text is revised.

2. Paragraph (d)(1)(iv)(H) is
redesignated as paragraph (d)(1)(iv)(]).

3. New paragraphs (d)(1)(iv)(H) and
(d)(1)(iv)(I) are added.

4. In paragraph (d)(1)(v), Example 1 is
revised and Example 5 is added.

5. The first sentence of paragraph
(e)(1) is revised.

6. Paragraph (e)(3) is added.

The revisions and additions read as
follows:

§301.7701-7 Trusts—domestic and
foreign.
* * * * *

(d) EE S (1) * k%

(iv) Safe harbor for certain employee
benefit trusts and investment trusts.
Notwithstanding the provisions of this
paragraph (d), the trusts listed in this
paragraph (d)(1)(iv) are deemed to
satisfy the control test set forth in
paragraph (a)(1)(ii) of this section,
provided that United States trustees
control all of the substantial decisions
made by the trustees of the trust—

* * * * *

(H) A group trust described in Rev.
Rul. 81-100 (1981-1 C.B. 326) (See
§601.601(d)(2) of this chapter);

(I) An investment trust classified as a
trust under § 301.7701—4(c), provided
that the following conditions are
satisfied—

(1) All trustees are United States
persons and at least one of the trustees
is a bank, as defined in section 581, or
a United States Government-owned
agency or United States Government-
sponsored enterprise;

(2) All sponsors (persons who
exchange investment assets for
beneficial interests with a view to
selling the beneficial interests) are
United States persons; and

(3) The beneficial interests are widely
offered for sale primarily in the United

States to United States persons;
* * * * *

(V] * x %

Example 1. Trust is a testamentary trust
with three fiduciaries, A, B, and C. A and B
are United States citizens, and Cis a
nonresident alien. No persons except the
fiduciaries have authority to make any
decisions of the trust. The trust instrument
provides that no substantial decisions of the
trust can be made unless there is unanimity
among the fiduciaries. The control test is not
satisfied because United States persons do
not control all the substantial decisions of the
trust. No substantial decisions can be made
without C’s agreement.

* * * * *

Example 5. X, a foreign corporation,
conducts business in the United States
through various branch operations. X has
United States employees and has established
a trust as part of a qualified employee benefit
plan under section 401(a) for these
employees. The trust is established under the
laws of State A, and the trustee of the trust
is B, a United States bank governed by the
laws of State A. B holds legal title to the trust
assets for the benefit of the trust
beneficiaries. A plan committee makes
decisions with respect to the plan and the
trust. The plan committee can direct B’s
actions with regard to those decisions and
under the governing documents B is not
liable for those decisions. Members of the
plan committee consist of United States
persons and nonresident aliens, but
nonresident aliens make up a majority of the
plan committee. Decisions of the plan
committee are made by majority vote. In

addition, X retains the power to terminate the
trust and to replace the United States trustee
or to appoint additional trustees. This trust

is deemed to satisfy the control test under
paragraph (d)(1)(iv) of this section because B,
a United States person, is the trust’s only
trustee. Any powers held by the plan
committee or X are not considered under the
safe harbor of paragraph (d)(1)(iv) of this
section. In the event that X appoints
additional trustees including foreign trustees,
any powers held by such trustees must be
considered in determining whether United
States trustees control all substantial
decisions made by the trustees of the trust.

* * * * *

(e) Effective date—(1) General rule.
Except for the election to remain a
domestic trust provided in paragraph (f)
of this section and except as provided
in paragraph (e)(3) of this section, this
section is applicable to taxable years
ending after February 2, 1999. * * *

* * * * *

(3) Effective date of safe harbor for
certain employee benefit trusts and
investment trusts. Paragraphs (d)(1)(iv)
and (v) Examples 1 and 5 of this section
apply to trusts for taxable years ending
on or after August 9, 2001. Paragraphs
(d)(1)(iv) and (v) Examples 1 and 5 of
this section may be relied on by trusts
for taxable years beginning after
December 31, 1996, and also may be
relied on by trusts whose trustees have
elected to apply sections 7701(a)(30)
and (31) to the trusts for taxable years
ending after August 20, 1996, under
section 1907(a)(3)(B) of the SBJP Act.

* * * * *

Approved: July 31, 2001.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Mark Weinberger,
Assistant Secretary of the Treasury.
[FR Doc. 01-19926 Filed 8—8—01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 311

[OSD Administrative Instruction 81]

Privacy Act; Implementation

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: The Office of the Secretary is
adding an exemption rule for a Privacy
Act system of records. The exemption is
intended to increase the value of the
system of records and to protect the
privacy of individuals identified in the
system of records.
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In addition, this amendment includes
specific language for providing periodic
Privacy Act training for DoD personnel
who may be expected to deal with the
new media or the public.

EFFECTIVE DATE: February 5, 2001.

ADDRESSES: OSD Privacy Act Officer,
Washington Headquarter Services,
Correspondence and Directives
Division, Records Management
Division, 1155 Defense Pentagon,
Washington, DC 20301-1155.

FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 695-1155.

SUPPLEMENTARY INFORMATION:

The proposed rule was published on
December 5, 2000, at 65 FR 75897. No
comments were received. Executive
Order 12866, ‘“Regulatory Planning and
Review”. The Director of
Administration and Management, Office
of the Secretary of Defense, hereby
determines that Privacy Act rules for the
Department of Defense are not
significant rules. The rules do not (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy; a
sector of the economy; productivity;
competition; jobs; the environment;
public health or safety; or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency; (3)
Materially alter the budgetary impact of
entitlements, grants, or user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Public Law 96-354, ‘“‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary

and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 1044,
“Unfunded Mandates Reform Act”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rules for the Department of
Defense do not have federalism
implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 311
Privacy.
1. The authority citation for 32 CFR
part 311 continues to read as follows:
Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).
2.In § 311.5, paragraph (a)(7)(ii) is
revised as follows:

§311.5 Responsibilities.

(a] N

(7) * % %

(ii) Provide guidance and training to
organizational entities as required by 5
U.S.C. 552a and OMB Circular A-130.
Periodic training will be provided to
public affairs officers and others who
may be expected to deal with the news
media or the public.

* * * * *

3. Section 311.8 is amended by
adding paragraph (c)(7) to read as
follows:

§311.8 Procedures for exemptions.
* * * * *

(C] R

(7) System identifier and name: DGC
20, DoD Presidential Appointee Vetting
File.

(i) Exemption: Investigatory material
compiled solely for the purpose of
determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified

information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.
Portions of this system of records that
may be exempt pursuant to 5 U.S.C.
552a(k)(5) are subsections (d)(1) through
(d)(5).

(ii) Authority: 5 U.S.C. 552a(k)(5).

(iii) Reason: From (d)(1) through (d)(5)
because the agency is required to protect
the confidentiality of sources who
furnished information to the
government under an expressed promise
of confidentiality or, prior to September
27,1975, under an implied promise that
the identity of the source would be held
in confidence. This confidentiality is
needed to maintain the Government’s
continued access to information from
persons who otherwise might refuse to
give it.

* * * * *

Dated: August 1, 2001.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 01-19817 Filed 8-8-01; 8:45 am]|
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE

Defense Logistics Agency

32 CFR Part 323

[Defense Logistics Agency Regulation
5400.21]

Defense Logistics Agency Privacy
Program

AGENCY: Defense Logistics Agency, DoD.
ACTION: Final rule.

SUMMARY: The Defense Logistics Agency
(DLA) is amending its Privacy Act
regulations. These changes consist of
DLA office code changes and DLA
publication name changes. DLA is also
adding language to clarify the training
requirements for its employees and
military members who work with the
news media or the public.

EFFECTIVE DATE: December 12, 2000.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Salus at (703) 767—6183.
SUPPLEMENTARY INFORMATION: The
proposed rule was published on October
13, 2000, at 65 FR 60900. No comments
were received during the sixty-day
public comment period. Therefore, DLA
is adopting the amendments.

Executive Order 12866, ‘‘Regulatory
Planning and Review”

The Director of Administration and
Management, Office of the Secretary of
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Defense, hereby determines that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, ‘‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rules for the Department of
Defense do not have federalism

implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 323
Privacy.

Accordingly, 32 CFR part 323 is
amended as follows:

PART 323—DEFENSE LOGISTICS
AGENCY PRIVACY PROGRAM

1. The authority citation for 32 CFR
Part 323 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. 32 CFR part 323 is amended by
revising footnotes 1 through 8 to read as
follows:

Copies may be obtained from the Defense
Logistics Agency, ATTN: DSS-CV, 8725 John
J. Kingman Road, Suite 2533, Fort Belvoir,
VA 22060-6221.

3. Section 323.2, paragraph (e), is
revised to read as follows:

§323.2 Policy.
* * * * *

(e) Make reasonable efforts to ensure
that records containing personal
information are accurate, relevant,
timely, and complete for the purposes
for which they are being maintained
before making them available to any
recipients outside DoD, other than a
Federal agency, unless the disclosure is
made under DLAR 5400.14, DLA
Freedom of Information Act Program (32
CFR part 1285).

* * * * *

4. Section 323.4 is amended as
follows:

a. By revising paragraph (a)(1)
introductory text.

b. Adding paragraph (a)(1)(v), and

c. Revising paragraph (a)(2)
introductory text, paragraphs (a)(3) and
(b)(4). The revisions and addition read
as follows:

§323.4 Responsibilities.

(a] R

(1) The Staff Director, Corporate
Communications, DLA Support Services
(DSS-C) will:

* * * * *

(v) Establish training programs for all
individuals with public affairs duties,
and all other personnel whose duties
require access to or contact with
systems of records affected by the
Privacy Act. Initial training will be
given to new employees and military
members upon assignment. Refresher

training will be provided annually or
more frequently if conditions warrant.

(2) The General Counsel, DLA (DLA—
GC) will:

* * * * *

(3) The DLA Chief Information Office
(J-6) will formulate and implement
protective standards for personal
information maintained in automated
data processing systems and facilities.

(b) * * *

(4) Establish training programs for all
individuals with public affairs duties,
and all other personnel whose duties
require access to or contact with
systems of records affected by the
Privacy Act. Initial training will be
given to new employees and military
members upon assignment. Refresher
training will be provided annually or
more frequently if conditions warrant.

5. Section 323.5 is amended by
revising, paragraphs (b)(3)(iv), (b)(4),
(b)(5), (c)(5)(ii), (c)(6) introductory text,
(c)(8)(1), (1)(3), (h)(B), (1)(5)(ii), ()(5), (k),
D(1), O(2), and (1)(3), and by removing
paragraph (b)(3)(v) to read as follows:

§323.5 Procedures.

* * * * *

(b) * *x %

(3) * * %

(iv) Notice to the individual of his or
her right to appeal the denial within 60
calendar days of the date of the denial
letter and to file any such appeal with
the HQ DLA Privacy Act Officer,
Defense Logistics Agency (DSS—CA),
8725 John J. Kingman Road, Suite 2533,
Fort Belvoir, VA 22060-6221.

(4) DLA will process all appeals
within 30 days of receipt unless a fair
an equitable review cannot be made
within that period. The written appeal
notification granting or denying access
is the final DLA action on access.

(5) The records in all systems of
records maintained in accordance with
the Office of Personnel Management
(OPM) Government-wide system notices
are technically only in the temporary
custody of DLA. All requests for access
to these records must be processed in
accordance with the Federal Personnel
Manual (5 CFR parts 293, 294, 297 and
735) as well as this part. DLA-GC is
responsible for the appellate review of
denial of access to such records.

(C) * % %

(5) * Kk %

(ii) Notification that he or she may
seek further independent review of the
decision by filing an appeal with the HQ
DLA Privacy Act Officer, Defense
Logistics Agency (DSS—CA), 8725 John
J. Kingman Road, Suite 2533, Fort
Belvoir, VA 22060-6221, and including
all supporting materials.
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(6) DLA will process all appeals
within 30 days unless a fair review
cannot be made within this time limit.

(i) If the appeal is granted, DLA will
promptly notify the requester and
system manager of the decision. The
system manager will amend the
record(s) as directed and ensure that all
prior known recipients of the records
who are known to be retaining the
record are notified of the decision and
the specific nature of the amendment
and that the requester is notified as to
which DoD Components and Federal
agencies have been told of the

amendment.
* * * * *
* % %

(3) All records must be disclosed if
their release is required by the Freedom
of Information Act. DLAR 5400.14, (32
CFR part 1285) requires that records be
made available to the public unless
exempted from disclosure by one of the
nine exemptions found in the Freedom
of Information Act. The standard for
exempting most personal records, such
as personnel records, medical records,
and similar records, is found in DLAR
5400.14 (32 CFR part 1285). Under the
exemption, release of personal
information can only be denied when its
release would be a ‘clearly unwarranted
invasion of personal privacy.’

* * * * *

(h) * * *

(6) DLAI 5530.1, Publications, Forms,
Printing, Duplicating, Micropublishing,
Office Copying, and Automated
Information Management Programs,?2
provides guidance on administrative
requirements for Privacy Act Statements
used with DLA forms. Forms subject to
the Privacy Act issued by other Federal
agencies have a Privacy Act Statement
attached or included. Always ensure
that the statement prepared by the
originating agency is adequate for the
purpose for which the form will be used
by the DoD activity. If the Privacy Act
Statement provided is inadequate, the
activity concerned will prepare a new
statement of a supplement to the
existing statement before using the form.
Forms issued by agencies not subject to
the Privacy Act (state, municipal, and
other local agencies) do not contain
Privacy Act Statements. Before using a
form prepared by such agencies to
collect personal data subject to this part,
an appropriate Privacy Act Statement
must be added.

(1) * *x %

(5) * % %

(ii) Special administrative, physical,
and technical procedures are required to
protect data that are stored or being
processed temporarily in an automated

data processing (ADP) system or in a
word processing activity to protect it
against threats unique to those
environments (see DLAR 5200.17,
Security Requirements for Automated
Information and Telecommunications
Systems,3 and appendix D to this part).
* * * * *

(]') * x %

(5) Systems notices and reports of
new and altered systems will be
submitted to DLA Support Services
(DSS—CA) as required.

* * * * *

(k) Exemptions. The Director, DLA
will designate the DLA records which
are to be exempted from certain
provisions of the Privacy Act. DLA
Support Services (DSS—-CA) will publish
in the Federal Register information
specifying the name of each designated
system, the specific provisions of the
Privacy Act from which each system is
to be exempted, the reasons for each
exemption, and the reason for each
exemption of the record system.

(1) EE

(1) Forward all requests for matching
programs to include necessary routine
use amendments and analysis and
proposed matching program reports to
DLA Support Services. Changes to
existing matching programs shall be
processed in the same manner as a new
matching program report.

(2) No time limits are set by the OMB
guidelines. However, in order to
establish a new routine use for a
matching program, the amended system
notice must have been published in the
Federal Register at least 30 days before
implementation. Submit the
documentation required above to DLA
Support Services (DSS—-CA) at least 60
days before the proposed initiation date
of the matching program. Waivers to the
60 days’ deadline may be granted for
good cause shown. Requests for waivers
will be in writing a fully justified.

(3) For the purpose of the OMB
guidelines, DoD and all DoD
Components are considered a single
agency. Before initiating a matching
program using only the records of two
or more DoD activities, notify DLA
Support Services (DSS—CA) that the
match is to occur. Further information
may be requested from the activity
proposing the match.

* * * * *

6. Section 323.6 is revised to read as
follows:

§323.6 Forms and reports.

DLA activities may be required to
provide data under reporting
requirements established by the Defense
Privacy Office and DLA Support

Services (DSS—CA). Any report
established shall be assigned Report
Control Symbol DD-DA&M(A)1379.

Appendix A to Part 323 [Amended]

6a. Appendix A to part 323 is
amended by redesignating footnotes 5
through 8 as footnotes 1 through 4
respectfully.

7. Appendix A to part 323 is amended
by revising paragraphs C.2., F.2., 1.4 to
read as follows:

Appendix A to Part 323—Instructions
for Preparations of System Notices

C' * * %

2. When multiple locations are identified
by type of organization, the system location
may indicate that official mailing addresses
are contained in an address directory
published as an appendix to DLAH 5400.1.

* * * * *

F‘ * * %

2. For administrative housekeeping
records, cite the directive establishing DLA
as well as the Secretary of Defense authority
to issue the directive. For example, ‘Pursuant
to the authority contained in the National
Security Act of 1947, as amended (10 U.S.C.
133d), the Secretary of Defense has issued
DoD Directive 5105.22 (32 CFR part 398),
Defense Logistics Agency (DLA), the charter
of the Defense Logistics Agency (DLA) as a
separate agency of the Department of Defense
under this control. Therein, the Director,
DLA, is charged with the responsibility of
maintaining all necessary and appropriate
records.’

I. * k%

4. Retention and disposal. Indicate how
long the record is retained. When
appropriate, state the length of time the
records are maintained by the activity, when
they are transferred to a Federal Records
Center, length of retention at the Records
Center and when they are transferred to the
National Archives or are destroyed. A
reference to DLAI 5015.1,4 DLA Records
Management Procedures and Records
Schedules, or other issuances without further
detailed information is insufficient.

Appendix B to Part 323 [Amended]

8. Appendix B is amended by revising
paragraphs C. and F.1. introductory text
to read as follows:

Appendix B to Part 323—Criteria for
New and Altered Record Systems

* * * * *

C. Reports of new and altered systems.
Submit a report of a new or altered system
to DLA Support Services (DSS—-CA) before
collecting information and for using a new
system or altering an existing system.

* * * * *

F‘ * * %

1. The OMB may authorize a Federal
agency to begin operation of a system of
records before the expiration of time limits
described above. When seeking such a
waiver, include in the letter of transmittal to
DLA Support Services (CA) an explanation
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why a delay of 60 days in establishing the
system of records would not be in the public
interest. The transmittal must include:

* * * * *

Dated: August 1, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-19818 Filed 8—-8-01; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
32 CFR Part 326
NRO Privacy Act Program

AGENCY: National Reconnaissance
Office, DOD.
ACTION: Final Rule.

SUMMARY: The National Reconnaissance
Office (NRO) is adding a new
responsibility for NRO employees under
the NRO Privacy Act Program. NRO
employees are now required to
participate in specialized Privacy Act
training should their duties require
dealing with special investigators, the
news media, or the public.

In addition, NRO is exempting a
Privacy Act system of records. The
system of records is QNRO-23,
Counterintelligence Issue Files. The
exemptions are intended to increase the
value of the systems of records for law
enforcement purposes, to comply with
prohibitions against the disclosure of
certain kinds of information, and to
protect the privacy of individuals
identified in the systems of records.
EFFECTIVE DATE: March 9, 2001.
ADDRESSES: National Reconnaissance
Office, Information Access and Release
Center, 14675 Lee Road, Chantilly, VA
20151-1715.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara Freimann at (703) 808-5029.
SUPPLEMENTARY INFORMATION: The
proposed rules were published on
September 6, 2000, at 65 FR 53962, and
on January 8, 2001, at 66 FR 1280,
respectively. No comments were
received for either proposed rule.

Executive Order 12866, “‘Regulatory
Planning and Review”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby determines that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or

State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact or entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, “Regulatory
Flexibility” (5 U.S.C. Chapter 6)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that the
Privacy Act rules for the Department of
Defense do not have federalism
implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 326
Privacy.

1. The authority citation for 32 CFR
part 326 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. Section 326.5 is amended by
adding paragraph (j)(11) to read as
follows:

§326.5 Responsibilities.
* * * * *

(j) Employees, NRO:

* * * *

(11) Will participate in specialized
Privacy Act training should their duties
require dealing with special
investigators, the news media, or the
public.

* * * * *

3. Section 326.17 is amended by
adding paragraph (e) to read as follows;

§326.17 Exemptions.

* * * * *

(e) QNRO-23

(1) System name: Counterintelligence
Issue Files.

(2) Exemptions: (i) Investigatory
material compiled for law enforcement
purposes may be exempt pursuant to 5
U.S.C. 552a(k)(2). However, if an
individual is denied any right, privilege,
or benefit for which he would otherwise
be entitled by Federal law or for which
he would otherwise be eligible, as a
result of the maintenance of such
information, the individual will be
provided access to such information
except to the extent that disclosure
would reveal the identity of a
confidential source.

(ii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

(iii) Therefore, portions of this system
of records may be exempt pursuant to 5
U.S.C. 552a(k)(2) and/or (k)(5) from the
following subsections of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (H) and
1), and (f).

(3) Authority: 5 U.S.C. 552a(k)(2) and
&)(5).

(4) Reasons: (i) From subsection (c)(3)
because to grant access to the
accounting for each disclosure as
required by the Privacy Act, including
the date, nature, and purpose of each
disclosure and the identity of the
recipient, could alert the subject to the
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identity of the recipient, could alert the
subject to the existence of the
investigation or prosecutable interest by
NRO or other agencies. This could
seriously compromise case preparation
by prematurely revealing its existence
and nature; compromise or interfere
with witnesses or make witnesses
reluctant to cooperate; and lead to
suppression, alteration, or destruction of
evidence.

(ii) From subsections (d)(1) through
(d)(4), and (f) because providing access
to records of a civil or administrative
investigation and the right to contest the
contents of those records and force
changes to be made to the information
contained therein would seriously
interfere with and thwart the orderly
and unbiased conduct of the
investigation and impede case
preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(ii1) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because this system of records is
compiled for law enforcement purposes
and is exempt from the access
provisions of subsections (d) and (f).

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NRO
will, nevertheless, continue to publish
such a notice in broad generic terms as
is its current practice.

(vi) Consistent with the legislative
purpose of the Privacy Act of 1974, the
NRO will grant access to nonexempt
material in the records being
maintained. Disclosure will be governed
by NRO’s Privacy Regulation, but will

be limited to the extent that the identity
of confidential sources will not be
compromised; subjects of an
investigation of an actual or potential
criminal violation will not be alerted to
the investigation; the physical safety of
witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above
nature will be deleted from the
requested documents and the balance
made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated above. The decisions to
release information from these systems
will be made on a case-by-case basis.

Dated: August 1, 2001.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-19816 Filed 8—8—01; 8:45 am)]
BILLING CODE 5001-08-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-01-104]
RIN 2115-AA97

Safety Zone; Lake Erie, Cleveland
Harbor, Cleveland, OH

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a Safety Zone
encompassing the navigable waters
adjacent to the Cleveland Port
Authority, on Cleveland Harbor, Lake
Erie. The Safety Zone is necessary to
ensure the safety of spectator vessels
during a fireworks display launched
from a barge moored to the Cleveland
Port Authority property on August 18,
2001. This regulation is intended to
restrict vessel traffic from a portion of
Lake Erie and Cleveland Harbor. Entry
into, transit through or anchoring within
this Safety Zone is prohibited unless
authorized by the Coast Guard Patrol
Commander, which may be contacted
on VHF/FM Channel 16.

DATES: This temporary final rule is
effective 9 p.m. until 10:15 p.m. (e.s.t.),
August 18, 2001.

ADDRESSES: Comments and material that
may be received from the public will be
made part of docket CGD09—-01-104,

and will be available for inspection and
copying at Coast Guard Marine Safety
Office Cleveland, Ohio, 1055 East Ninth
Street, Cleveland, Ohio, 44114, between
7:30 a.m. and 4 p.m. Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant John Natale, U.S. Coast
Guard Marine Safety Office Cleveland,
1055 East Ninth Street, Cleveland, Ohio
44114. The telephone number is (216)
937-0111.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The Coast Guard had
insufficient advance notice to publish
an NPRM followed by a temporary final
rule. Publication of a notice of proposed
rulemaking and delay of effective date
would be contrary to the public interest
because immediate action is necessary
to prevent possible loss of life, injury, or
damage to property. The Coast Guard
has not received any complaints or
negative comments with regard to this
event.

Background and Purpose

On August 18, 2001, at approximately
9:30 p.m. a fireworks and pyrotechnic
display will be launched from a barge
moored to the end of dock 26 at the
Cleveland Port Authority. Spectators are
expected to view the display from the
adjacent Cleveland Browns football
stadium, and private and commercial
spectator vessels are expected in
Cleveland Harbor. A safety zone will be
in effect on August 18, 2001, from 9
p-m. until 10:15 p.m. The safety zone
will include the navigable waters of
Cleveland Harbor: East Basin, Eastern
Section bounded by a line beginning at
coordinates 41°30'29"N, 081°42'08"W;
continuing north to coordinates
41°30'44"N, 081°42'19"W; then
southwest along the breakwall to
41°30'34"N, 081°42'41"W then
proceeding southeast to 41°30'19"N,
081°42'26"W, and then along the
shoreline back to the beginning. These
coordinates are based upon North
American Datum 1983 (NAD 83).

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
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section 6(a)(3) of that order. The Office
of Management and Budget has
exempted it from review under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040 February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) the Coast Guard
considered whether this rule will have
a significant impact on a substantial
number of small businesses and not-for-
profit organizations that are not
dominant in their respective fields, and
governmental jurisdictions with
populations less than 50,000. For the
same reasons set forth in the above
regulatory evaluation, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et esq.) that this temporary final rule
will not have a significant economic
impact on a substantial number of small
entities. This Safety Zone will not have
a significant economic impact on a
substantial number of small entities for
the following reason: this rule will be in
effect for approximately one hour.
Before the effective period, we will
issue maritime advisories widely
available to users of the waterway.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), the Coast Guard wants to
assist small entities in understanding
this rule so that they can better evaluate
its effectiveness and participate in the
rulemaking process. If your small
business or organization is affected by
this rule, and you have questions
concerning its provisions or options for
compliance, please contact the office
listed in ADDRESSES in this preamble.

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 13132 and
has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments. A rule
with tribal implications has a
substantial direct effect on one or more
Indian tribe, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a

significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that, under figure 2—1,
paragraph 34(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS.

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T09-983 is
added to read as follows:

§165.T09-983 Safety Zone; Lake Erie,
Cleveland Harbor, Ohio.

(a) Location. The safety zone will
include the navigable waters of
Cleveland Harbor and Lake Erie
beginning at coordinates 41°30'29" N,
081°42'08" W; continuing north to
coordinates 41°30'44" N, 081°42'19" W;
thence southwest along the breakwall to
41°30'34" N, 081°42'41" W; then
southeast to 41°30'19" N, 081°42'26" W,
and then along the shoreline back to the
beginning. All coordinates are based on
North American Datum 1983 (NAD 83).

(b) Effective dates. This section is
effective from 9 p.m. until 10:15 p.m. on
August 18, 2001.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this Safety Zone is
prohibited unless authorized by the
Captain of the Port, Cleveland or his
representative on the Coast Guard vessel
on scene. The Coast Guard Patrol
Commander may be contacted on VHF
Channel 16.

Dated: July 31, 2001.
R.]J. Perry,

Commander, U.S. Coast Guard, Captain of
the Port, Cleveland, Ohio.

[FR Doc. 01-19935 Filed 8-8—01; 8:45 am]
BILLING CODE 4910-15-U
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DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Part 165

[CGD09-01-114]
RIN 2115-AA97

Safety Zone; Bay City Relay for Life
Fireworks, Saginaw River, Ml

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Bay City Relay for Life fireworks
display on August 11, 2001. This safety
zone is necessary to control vessel
traffic within the immediate location of
the fireworks launch site and to ensure
the safety of life and property during the
event. This safety zone is intended to
restrict vessel traffic from a portion of
the Saginaw River.

DATES: This temporary final rule is
effective on August 11, 2001, from 9
p.m. until 12 midnight.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-114] and are
available for inspection or copying at:
U.S. Coast Guard Marine Safety Office
Detroit, 110 Mt. Elliott St., Detroit, MI
48207, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: ENS
Brandon Sullivan, U.S. Coast Guard
Marine Safety Office Detroit, 110 Mt.
Elliott St., Detroit, MI 48207. The
telephone number is (313) 568—9558.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Delaying this rule would be contrary to
the public interest of ensuring the safety
of spectators and vessels during this
event and immediate action is necessary
to prevent possible loss of life or
property. The Coast Guard has not
received any complaints or negative
comments previously with regard to this
event.

Background and Purpose

Temporary safety zones are necessary
to ensure the safety of vessels and
spectators from the hazards associated
with fireworks displays. Based on recent
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazard of fireworks, the
Captain of the Port Detroit has
determined fireworks launches in close
proximity to watercraft pose significant
risks to public safety and property. The
likely combination of large numbers of
recreational vessels, congested
waterways, darkness punctuated by
bright flashes of light, alcohol use, and
debris falling into the water could easily
result in serious injuries or fatalities.
Establishing safety zones to control
vessel movement around the locations
of the launch platforms will help ensure
the safety of persons and property at
these events and help minimize the
associated risk.

The safety zone will encompass all
waters surrounding the fireworks
launch platform bounded by the arc of
a circle with a 300-yard radius with its
center in approximate position
43°35'03" N, 083°53'06" W (off of Bay
City Aggregate). The geographic
coordinates are based upon North
American Datum 1983 (NAD 83). The
size of this zone was determined using
the National Fire Prevention
Association guidelines and local
knowledge concerning wind, waves,
and currents.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on-
scene patrol representative. Entry into,
transiting, or anchoring within these
safety zones is prohibited unless
authorized by the Captain of the Port
Detroit or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed this rule under
that order. It is not “significant” under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary.

This determination is based on the
minimal time that vessels will be
restricted from the zone, and therefore
minor, if any, impacts to mariners will
result.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
commercial vessels intending to transit
or anchor in a portion of one of the
activated safety zones.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
is only in effect from 9 p.m. until 12
midnight the day of the event; and
vessel traffic may be allowed to pass
through the safety zone under Coast
Guard escort with the permission of the
Captain of the Port Detroit or his
designated on-scene representative.
Before the effective period, we will
issue maritime advisories widely
available to users of the Saginaw River
by the Ninth Coast Guard District Local
Notice to Mariners, and Marine
Information Broadcasts. Facsimile
broadcasts may also be made.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects and participate
in the rulemaking process. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
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Safety Office Detroit (see ADDRESSES).
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2—1,
paragraph 34(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T09-989 is
added to read as follows:

§165.T09-989 Safety Zone; Bay City, MI,
Saginaw River.

(a) Location. The safety zone
encompasses all waters of the Saginaw
River surrounding the fireworks launch
platform bounded by the arc of a circle
with a 300-yard radius with its center in
approximate position 43°35'03" N,
083°53'06" W (off of Bay City
Aggregate). The geographic coordinates
are based upon North American Datum
1983 (NAD 83).

(b) Effective time and date. This
section is effective on August 11, 2001,
from 9 p.m. until 12 midnight (local
time). The designated on-scene Patrol
Commander may be contacted via VHF
Channel 16.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into these safety zones
is prohibited unless authorized by the

Coast Guard Captain of the Port Detroit,
or his designated on-scene
representative.

Dated: August 2, 2001.
B.P. Hall,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port Detroit.

[FR Doc. 01-19934 Filed 8—8—01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[COTP Honolulu 01-054]

RIN 2115-AA97

Safety Zone: Japanese Fisheries High
School Training Vessel EHIME MARU
Relocation and Crew Member

Recovery, Pacific Ocean, South Shores
of the Island of Oahu, HI

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
established four temporary safety zones
south of Oahu, Hawaii, to protect
vessels and mariners from the hazards
associated with vessel relocation and
crewmember recovery operations of the
Japanese Fisheries High School Training
Vessel EHIME MARU, which sank after
being struck by the submarine USS
GREENEVILLE (SSN 772). Entry into
these zones is prohibited unless
authorized by the Captain of the Port
Honolulu, HI.

DATES: This rule is effective from 4 p.m.
HST August 1, 2001 until 4 p.m.
November 15, 2001.

ADDRESSES: Public comments and
supporting material is available for
inspection or copying at U.S. Coast
Guard Marine Safety Office Honolulu,
433 Ala Moana Boulevard, Honolulu,
HI, 96813, between 7 a.m. and 3:30
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Mark Willis, U.S. Coast Guard Marine
Safety Office Honolulu, Hawaii at (808)
522-8260.

SUPPLEMENTARY INFORMATION:
Regulatory History

On June 28, 2001, the Coast Guard
published a notice of proposed
rulemaking in the Federal Register (66
FR 34380), proposing to establish
temporary safety zones for the recovery
and relocation operation for the
Japanese Fisheries High School Training
Vessel EHIME MARU. We received no
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comments on the proposal. Under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exist for making this
rule effective less than 30 days after
publication in the Federal Register. Due
to the unprecedented and urgent nature
of the Navy’s relocation and recovery
operation, the effective dates for this
zone were not known in sufficient time
to make this rule effective 30 days after
publication in the Federal Register.

Background and Purpose

On February 9, 2001, the Japanese
Fisheries High School Training Vessel
EHIME MARU was struck by the
submarine USS GREENEVILLE (SSN
772) approximately 9 nautical miles
south of Diamond Head on the island of
Oahu, Hawaii. The EHIME MARU sank
in approximately 2,000 feet of water. At
the time of the sinking, 26 of the 35
crewmembers were successfully
rescued. An extensive search failed to
locate additional personnel and it is
assumed that some, or all, of the nine
missing crewmembers were trapped
inside the vessel. The EHIME MARU is
resting upright on the seafloor at
position 21°-04.8'N, 157°-49.5'W. The
U.S. Navy plans to recover
crewmembers, personal effects, and
certain unique characteristic
components from the EHIME MARU. In
its present location, the vessel is beyond
diver capability to safely conduct
recovery operations. Therefore, the
current recovery plan calls for use of a
specially equipped offshore
construction vessel to lift the EHIME
MARU from the bottom and transport
the vessel to a shallow water work site.
The EHIME MARU will then be placed
back on the seafloor, in approximately
115 feet of water, where Navy divers
will enter the hull and attempt to
recover crewmembers, personal effects,
and uniquely characteristic components
found inside. To limit impact on the
marine environment, diesel fuel,
lubricating oil, loose debris, and any
other hazardous materials will be
removed to the maximum extent
practicable at the shallow water work
site. The hull will then be lifted back off
the ocean floor and moved to a deep-
water relocation site approximately 13
nautical miles south of Barbers Point on
the island of Oahu, Hawaii. To support
the vessel relocation and crewmember
recovery operation, the Coast Guard will
establish safety zones as follows:

1. A fixed safety zone, with a radius
of 1 nautical mile, centered at 21°-
04.8'N, 157°-49.5'W, the present
location of the EHIME MARU.

2. A moving safety zone, with a radius
of 1 nautical mile, will be in effect
during transit of the EHIME MARU and

associated recovery vessels from the
present location of the EHIME MARU to
the shallow water work site, located
within the Naval Defensive Sea Area at
approximate position 21°-17.5'N, 157°—
56.4'W.

3. A moving safety zone, with a radius
of 1 nautical mile, will be in effect
during transit of the EHIME MARU and
associated recovery vessels from the
shallow water work site to the deep
water relocation site at approximate
position 21°-05.0'N, 157°—07.0'W.

4. A fixed safety zone, with a radius
of 1 nautical mile, centered at the
coordinates of the deep water relocation
site, will be in effect until the EHIME
MARU is placed back on the ocean
floor. The portion of the safety zone
extending beyond the territorial
boundary is advisory only.

The safety zones will be enforced
sequentially, the exact dates will be
dependent on the phase of the
operation. These safety zones are
effective August 1, 2001, and will
remain in effect until the operation ends
November 15, 2001. The purpose of
these safety zones is to protect vessels
and mariners from hazards associated
with vessel relocation and crewmember
recovery operations of the Japanese
Fisheries High School Training Vessel
EHIME MARU. Since oil spills may
result due to damaged and ruptured fuel
tanks, the safety zones will also protect
vessels and mariners from the hazards
of any pollution response operations
that may be necessary. Entry into these
safety zones is prohibited unless
authorized by the Captain of the Port
Honolulu, HI. Representatives of the
Captain of the Port Honolulu will
enforce the safety zones. The Captain of
the Port may be assisted by other federal
agencies.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The U.S. Goast
Guard expects the economic impact of
this action to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
expectation is based on the short
duration of the zone and the limited
geographic area affected by it.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this temporary rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
U.S. Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities. No
small business impacts are anticipated
due to the small size of the zones and
the short duration of the safety zones in
any one area.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

The U. S. Coast Guard has analyzed
this rule under Executive Order 13132,
and has determined this rule does not
have implications for federalism under
that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The U. S. Coast Guard considered the
environmental impact of this action and
concluded that, under figure 2—1,
paragraph (34)(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1(g), 6.04—1, 6.04—6, 160.5; 49
CFR 1.46.

2. From August 1, 2001, to November
15, 2001, new § 165.T14—-054 is
temporarily added to read as follows:

§165.T14-054 Safety Zone: Japanese
Fisheries High School Training Vessel
EHIME MARU Relocation and Crew Member
Recovery, Pacific Ocean, South Shores of
the Island of Oahu, Hawaii.

(a) Location. The following areas are
safety zones:

(1) At the current location of the
Japanese Fisheries High School Training
Vessel EHIME MARU, all waters from
the surface of the ocean to the bottom
within a 1 nautical mile radius centered
at 21°-04.8'N, 157°-49.5'W.

(2) All waters from the surface of the
ocean to the bottom within a 1 nautical
mile radius of the recovery vessels
while en route between the current
location at 21°-04.8'N, 157°-49.5'W to

the shallow water recovery site at 21°-
17.5'N, 157°-56.4'W.

(3) All waters from the surface of the
ocean to the bottom within a 1 nautical
mile radius of the recovery vessels
while en route between the shallow
water work site at 21°-17.5'N, 157°-
56.4'W to the deep water relocation site
at 21°-05.0'N, 157°-07.0'W.

(4) All waters from the surface of the
ocean to the bottom within a 1 nautical
mile radius centered at 21°-05.0'N, 157°-
07.0'W, except those waters extending
beyond the territorial seas.

(b) Designated representative. A
designated representative of the U. S.
Coast Guard Captain of the Port is any
U. S. Coast Guard commissioned,
warrant, or petty officer that has been
authorized by the U. S. Coast Guard
Captain of the Port, Honolulu, to act on
his behalf. The following officers have
or will be designated by the Captain of
the Port Honolulu: The senior U. S.
Coast Guard boarding officer on each
vessel enforcing the safety zone.

(c) Regulations. n accordance with the
general regulations in § 165.23 of this
part, entry into these zones is prohibited
unless authorized by the U. S. Coast
Guard Captain of the Port or his
designated representatives. The Captain
of the Port Honolulu will grant general
permissions to enter the zones via
Broadcast Notice to Mariners.

(d) Effective dates. This section is
effective from 4 p.m. August 1, 2001,
until the operation ends at 4 p.m.
November 15, 2001. The public will be
notified of the enforcement status of the
various zones by Broadcast Notice to
Mariners.

Dated: July 31, 2001.
G. J. Kanazawa,

Captain, U.S. Coast Guard, Captain of the
Port Honolulu.

[FR Doc. 01-20038 Filed 8—8—01; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4122a; FRL-7027-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for the Allegheny
Ludlum Corporation’s Brackenridge
Facility in the Pittsburgh-Beaver Valley
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The revision
was submitted by the Pennsylvania
Department of Environmental Protection
(PADEP) to establish and require
reasonably available control technology
(RACT) for the Allegheny Ludlum
Corporation’s Brackenridge facility, a
major source of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in the Pittsburgh-Beaver
Valley ozone nonattainment area (the
Pittsburgh area). EPA is approving this
revision to establish RACT requirements
in the SIP in accordance with the Clean
Air Act (CAA).

DATES: This rule is effective on
September 24, 2001 without further
notice, unless EPA receives adverse
written comment by September 10,
2001. If EPA receives such comments, it
will publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning & Information Services
Branch, Air Protection Division, Mail
code 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Michael Ioff at (215) 814-2166, the EPA
Region III address above or by e-mail at
ioff.mike@epa.gov. Please note that
while questions may be posed via
telephone and e-mail, formal comments
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA), the
Commonwealth of Pennsylvania (the
Commonwealth or Pennsylvania) is
required to establish and implement
RACT for all major VOC and NOx
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sources. The major source size is
determined by its location, the
classification of that area and whether it
is located in the ozone transport region
(OTR). Under section 184 of the CAA,
RACT as specified in sections 182(b)(2)
and 182(f)) applies throughout the OTR.
The entire Commonwealth is located
within the OTR. Therefore, RACT is
applicable statewide in Pennsylvania.

State implementation plan revisions
imposing reasonably available control
technology (RACT) for three classes of
VOC sources are required under section
182(b)(2). The categories are: (1) All
sources covered by a Control Technique
Guideline (CTG) document issued
between November 15, 1990 and the
date of attainment; (2) all sources
covered by a CTG issued prior to
November 15, 1990; and (3) all other
major non-CTG rules were due by
November 15, 1992. The Pennsylvania
SIP has approved RACT regulations and
requirements for all sources and source
categories covered by the CTG’s.

On February 4, 1994, the
Pennsylvania Department of
Environmental Protection (PADEP)
submitted a revision to its SIP to require
major sources of NOx and additional
major sources of VOC emissions (not
covered by a CTG) to implement RACT.
The February 4, 1994 submittal was
amended on May 3, 1994 to correct and
clarify certain presumptive NOx RACT
requirements. In the Pittsburgh area, a
major source of VOC is defined as one
having the potential to emit 50 tons per
year (tpy) or more, and a major source
of NOx is defined as one having the
potential to emit 100 tpy or more.
Pennsylvania’s RACT regulations
require sources, in the Pittsburgh area,
that have the potential to emit 50 tpy or
more of VOC and sources which have
the potential to emit 100 tpy or more of
NOx comply with RACT by May 31,
1995. The regulations contain
technology-based or operational
“presumptive RACT emission
limitations” for certain major NOx
sources. For other major NOx sources,
and all major non-CTG VOC sources
(not otherwise already subject to RACT
under the Pennsylvania SIP), the
regulations contain a “generic” RACT
provision. A generic RACT regulation is
one that does not, itself, specifically
define RACT for a source or source
categories but instead allows for case-
by-case RACT determinations. The
generic provisions of Pennsylvania’s
regulations allow for PADEP to make
case-by case RACT determinations that
are then to be submitted to EPA as
revisions to the Pennsylvania SIP.

On March 23, 1998 EPA granted
conditional limited approval to the

Commonwealth’s generic VOC and NOx
RACT regulations (63 FR 13789). In that
action, EPA stated that the conditions of
its approval would be satisfied once the
Commonwealth either (1) certifies that it
has submitted case-by-case RACT
proposals for all sources subject to the
RACT requirements currently known to
PADEP; or (2) demonstrates that the
emissions from any remaining subject
sources represent a de minimis level of
emissions as defined in the March 23,
1998 rulemaking. On April 22, 1999,
PADEP made the required submittal to
EPA certifying that it had met the terms
and conditions imposed by EPA in its
March 23, 1998 conditional limited
approval of its VOC and NOx RACT
regulations by submitting 485 case-by-
case VOC/NOx RACT determinations as
SIP revisions and making the
demonstration described as condition 2,
above. EPA determined that
Pennsylvania’s April 22, 1999 submittal
satisfied the conditions imposed in its
conditional limited approval published
on March 23, 1998. On May 3, 2001 (66
FR 22123), EPA published a rulemaking
action removing the conditional status
of its approval of the Commonwealth’s
generic VOC and NOx RACT regulations
on a statewide basis. The regulation
currently retains its limited approval
status. Once EPA has approved the case-
by-case RACT determinations submitted
by PADEP to satisfy the conditional
approval for subject sources located in
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
Counties; the limited approval of
Pennsylvania’s generic VOC and NOx
RACT regulations shall convert to a full
approval for the Pittsburgh area.

On July 1, 1997, PADEP submitted
revisions to the Pennsylvania SIP which
establish and imposes RACT for several
sources of NOx and VOCs. This
rulemaking pertains only to the RACT
determination made for the Allegheny
Ludlum Corporation’s Brackenridge
facility, a major source of VOC and NOx
located in the Pittsburgh area. The
RACT determinations submitted on July
1, 1997 for other sources are or have
been the subject of separate
rulemakings. The submittal for the
Allegheny Ludlum Corporation’s
Brackenridge facility consists of Plan
Approval Order and Agreement upon
Consent (CO) No. 260 in which RACT
has been established and imposed by
the Allegheny County Health
Department (ACHD). The PADEP
submitted CO No. 260 on behalf of the
ACHD as a SIP revision.

II. Summary of the SIP Revision

Allegheny Ludlum Corporation’s
Brackenridge facility is located in

Allegheny County, Pennsylvania. The
facility produces stainless steel and
silicon strip steel from basic raw
materials and metallic scrap. The
facility consists of two basic oxygen
furnaces (BOF), four electric arc
furnaces (EAF), three electric induction
furnaces (EIF), an argon-oxygen
decarburization (AOD) vessel, twenty-
seven soaking pits and a large number
of various metallurgical furnaces and
related equipment. The facility’s
potential NOx and VOC emissions were
1,613 tons per year and 1,371 tons per
year, respectively. The ACHD specified
RACT requirements for the facility in
CO No. 260 with the effective date of
December 19, 1996. Most of the NOx
and VOC emitting installations and
processes at this source are subject to
specific SIP-approved, presumptive
RACT requirements. Other installations
and processes are subject to the generic
provisions of Pennsylvania’s RACT
regulation. The NOx and VOC emitting
installations/processes and the RACT
determinations are described below.

A. Descriptions of the NOx Emitting
Installations and Processes

The NOx emitting sources at the
facility are comprised largely of BOFs,
EAFs, and AOD vessel, soaking pits, and
a large number of various natural gas
fired heaters and preheating/heating/
reheating and annealing furnaces with
rated heat inputs values ranging from
less than 20 MMBTU/hr to no more than
50 MMBTU/hr with the exception of the
three larger units: the Salem and Rust
Reheat furnaces and the Hot Band
Normalizing furnace with a rated heat
input higher than 50 MMBTU/hr.
Additional NOx emitting sources at the
facility are certain pieces of the
equipment at the annealing and pickling
(A&P) lines Nos. 1, 2 and 3, and two gas
fired boilers with a maximum heat input
rate of 34 MMBTU/hr each.

(1) The BOFs are barrel-shaped
furnaces lined with refractories. The
maximum production rate is 140 tons of
steel per hour, combined. The furnaces
are used to refine a charge of hot metal
and metallic scrap by high-purity
oxygen blown onto the bath at
supersonic velocity through the oxygen
lance. Various fluxes and alloying
materials are added during the refining
process to produce molten steel of the
required purity and chemical
composition.

(2) The EAFs are refractory-lined
furnaces are used to melt and partially
refine a metal charge consisting of scrap
materials, fluxes, and various alloying
elements with maximum production
rates ranging from 15 to 26 tons of steel
per hour. The sufficient heating is
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generated inside the furnace by
electrical current flowing between the
three graphite electrodes and through
the metallic charge. The EAFs largely
transfer the generation of NOx
emissions from the steelmaking facility
to an electric generating unit at a utility
plant where those emissions are
controlled.

(3) The AOD vessel is a refractory-
lined furnace used in the ladle-
metallurgical argon-oxygen
decarburization process to refine
stainless steel outside the EAF. During
the oxygen-argon blowing, fluxes and
ferro silicon are added to the furnace.
Immediately after the decarburization
blow, molten steel is argon-stirred to
achieve the desired chemical and
temperature homogenization of the
material.

(4) The soaking pits and heating/
reheating furnaces are used to bring
ingots and semi-finished steel products
to a uniform temperature in order to
make them suitable for hot working.
Annealing furnaces are used to refine
the steel grain structure, to relief
stresses induced by hot or cold working,
and to alter the mechanical properties of
steel in order to improve its
machinability. Heat treatment of
stainless and silicon steels is conducted
at a slow rate and relatively low
temperatures to minimize thermal
stresses and to avoid distortion and
cracking.

B. Description of the VOC Emitting
Installations and Processes

The major VOC emitting sources at
the facility are comprised of two BOFs,
four EAFs, AOD, scrap preheaters,
various hot and cold rolling mills, and
sources of fugitive VOC emissions
associated with parts cleaners and
miscellaneous paints.

C. Description of the Controls Imposed
for NOx and VOCs

(1) BOFs and VOD vessel: The sources
generate only modest NOx emissions as
a result of combustion of the waste off-
gases consisting chiefly of carbon
monoxide. Modest VOC emissions are
produced during charging of the BOF
when the vessel is occasionally charged
with scrap contaminated with oily
residues. According to EPA publication
“Alternative Control Techniques
Document—NOx Emissions from Iron
and Steel Mills” (EPA-453/R—94—065),
there are no technically and/or
economically feasible control options
currently available to control NOx and
VOC emissions from such sources,
largely due to substantial fluctuations in
the off-gas flow and temperatures.
However, due to specific conditions at

the Brackenridge facility (the presence
of a wet scrubber) some post-process
controls could be technically feasible.
Accordingly, a case-by-case RACT
analysis was performed for the sources.
The control options reviewed in the
analysis included, but were not limited
to, selective catalytic reduction (SCR),
selective non-catalytic reduction (SNCR)
and flue gas recirculation (FGR) for NOx
emissions and thermal oxidation,
absorption, carbon adsorption, catalytic
oxidation, inertial separation and
condensation for VOC emissions. The
ACHD concluded that the only
technically and economically feasible
option to impose as RACT for both NOx
and VOCs is that this equipment operate
and be maintained in accordance with
manufacturer’s specifications and good
engineering and pollution control
practices.

(2) EAFs: As noted above, the EAF
largely transfers the generation of NOx
emissions from the steelmaking facility
to an electric generating unit and thus
does not represent a source of
substantial NOx emissions. Modest VOC
emissions are produced during charging
of the EAF when the furnace is
occasionally charged with stainless steel
scrap contaminated with oily residues.
There are no known cases where NOx
or VOC controls have been retrofitted on
existing EAFs. Nevertheless, a case-by-
case RACT analysis for the source was
performed to review various options
such as SCR, NSCR, and FGR to control
NOx emissions and thermal oxidation,
absorption, carbon adsorption, and
catalytic oxidation to control VOC
emissions. The ACHD concluded that
only technically and economically
feasible option to impose as RACT for
both NOx and VOCs is that this
equipment operate and be maintained in
accordance with manufacturer’s
specifications and good engineering and
pollution control practices.

(3) EIFs: These installations do not
emit NOx or VOCs.

(4) Salem and Rust Reheat Furnaces:
Various NOx control options such as
SCR, SNCR, FGR, Low NOx burners
(LNB), and Low Excess Air (LEA) were
considered for the furnaces. The ACHD
has examined whether or not those
options were technologically feasible
and economically viable control
methods. The ACHD determined that
LEA is the only option both technically
and economically feasible. Therefore,
ACHD imposed LEA as NOx RACT for
these emission units. The ACHD limited
NOx emissions from each of these
furnaces to 0.15 lbs/MMBTU and to 175
tpy and 60 tpy for the Salem and Rust
furnaces, respectively. Various VOC
control options such as thermal

oxidation, absorption, carbon
absorption, catalytic oxidation, thermal
separation and condensation were
considered for the furnaces. The ACHD
has examined whether or not these
options were technologically and
economically feasible control methods.
The ACHD determined that none of
these control options are technologically
or economically reasonable for these
furnaces. The ACHD concluded that a
requirement to operate and maintain
these installations in accordance with
manufacturer’s specifications and good
engineering and pollution control
practices constitutes RACT.

(5) Hot Band Normalizing Furnace:
The ACHD considered whether or not
the NOx and VOC control options
analyzed for the Salem and Rust Reheat
furnaces were technologically feasible
and economically viable control
methods for this furnace. The ACHD
concluded that a requirement to operate
and maintain these installations in
accordance with manufacturer’s
specifications and good engineering and
pollution control practices constitutes
RACT.

(6) Boilers NO. 1 and 2: The ACHD
has determined that based upon the
gross heat input rate of 34 MMBTU/hr,
the units are subject to the presumptive
SIP-approved NOx RACT requirements.

(7) Miscellaneous Painting/Coating
Activities: The ACHD has concluded
that utilization of the compliant paints/
coatings with a maximum VOC content
not to exceed specified limits combined
with a requirement to maintain all
pertinent records will constitute RACT
requirements for those activities.

III. EPA’s Evaluation of Pennsylvania’s
SIP Revisions

EPA is approving Pennsylvania’s SIP
submittal for the Allegheny Ludlum
Corporation’s Brackenridge facility
because CO No. 260 establishes and
imposes RACT requirements in
accordance with the criteria set forth in
the SIP-approved RACT regulations and
also imposes record-keeping,
monitoring, and testing requirements
sufficient to determine compliance with
the applicable RACT determinations.

IV. Final Action

EPA is approving the SIP revision
submitted by PADEP on behalf of ACHD
to establish and require VOC and NOx
RACT for the Allegheny Ludlum
Corporation’s Brackenridge facility. EPA
is publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
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is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
September 24, 2001 without further
notice unless EPA receives adverse
comment by September 10, 2001. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

V. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.” See 66 FR 28355,
May 22, 2001. This action merely
approves state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the

relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. In reviewing
SIP submissions, EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. In this context, in the absence of a
prior existing requirement for the State
to use voluntary consensus standards
(VCS), EPA has no authority to
disapprove a SIP submission for failure
to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-

specific requirements for one named
source.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 9, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the Commonwealth’s source-
specific RACT requirements to control
VOC and NOx from the Allegheny
Ludlum Corporation’s Brackenridge
facility may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen
Oxides, Ozone, Reporting and
recordkeeping requirements.

Dated: August 1, 2001.

Thomas C. Voltaggio,
Deputy Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN-Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(159) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * x %

(159) Revision pertaining to VOC and
NOx RACT for the Allegheny Ludlum
Corporation, Brackenridge facility,
submitted by the Pennsylvania
Department of Environmental Protection
on July 1, 1997.

(i) Incorporation by reference.

(A) Letter submitted on July 1, 1997
by the Pennsylvania Department of
Environmental Protection transmitting
source-specific VOC and/or NOx RACT
determinations.

(B) Consent Order No. 260, effective
December 19, 1996, for the Allegheny
Ludlum Corporation, Brackenridge
facility, except for conditions 1.8 and
2.5.
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(ii) Additional Materials—Other
materials submitted by the
Commonwealth of Pennsylvania in
support of and pertaining to the RACT
determination for the source listed in
(1)(B), above.

[FR Doc. 01-20041 Filed 8-8—-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4123a; FRL-7027-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Two Individual
Sources in the Pittsburgh-Beaver
Valley Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The
revisions were submitted by the
Pennsylvania Department of
Environmental Protection (PADEP) to
establish and require reasonably
available control technology (RACT) for
two major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx). These sources are located in the
Pittsburgh-Beaver Valley ozone
nonattainment area (the Pittsburgh
area). EPA is approving these revisions
to establish RACT requirements in the
SIP in accordance with the Clean Air
Act (CAA).

DATES: This rule is effective on
September 24, 2001 without further
notice, unless EPA receives adverse
written comment by September 10,
2001. If EPA receives such comments, it
will publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning & Information Services
Branch, Air Protection Division,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and

Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; Allegheny
County Health Department, Bureau of
Environmental Quality, Division of Air
Quality, 301 39th Street, Pittsburgh,
Pennsylvania 15201 and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Janice Lewis at (215) 814—2185 or Betty
Harris at (215) 814—2168, the EPA
Region IIT address above or by e-mail at
lewis.Janice@epa.gov or
harris.betty@epa.gov Please note that
while questions may be posed via
telephone and e-mail, formal comments
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION:
I. Background

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA), the
Commonwealth of Pennsylvania (the
Commonwealth or Pennsylvania) is
required to establish and implement
RACT for all major VOC and NOx
sources. The major source size is
determined by its location, the
classification of that area and whether it
is located in the ozone transport region
(OTR). Under section 184 of the CAA,
RACT as specified in sections 182(b)(2)
and 182(f)) applies throughout the OTR.
The entire Commonwealth is located
within the OTR. Therefore, RACT is
applicable statewide in Pennsylvania.

State implementation plan revisions
imposing reasonably available control
technology (RACT) for three classes of
VOC sources are required under section
182(b)(2). The categories are:

(1) All sources covered by a Control
Technique Guideline (CTG) document
issued between November 15, 1990 and
the date of attainment; (2) all sources
covered by a CTG issued prior to
November 15, 1990; and (3) all major
non-CTG sources. The regulations
imposing RACT for these non-CTG
major sources were to be submitted to
EPA as SIP revisions by November 15,
1992 and compliance required by May
of 1995.

The Pennsylvania SIP already
includes approved RACT regulations for
all sources and source categories
covered by the CTGs. On February 4,
1994, PADEP submitted a revision to its
SIP to require major sources of NOx and
additional major sources of VOC
emissions (not covered by a CTG) to
implement RACT. The February 4, 1994

submittal was amended on May 3, 1994
to correct and clarify certain
presumptive NOx RACT requirements.
In the Pittsburgh area, a major source of
VOC is defined as one having the
potential to emit 50 tons per year (tpy)
or more, and a major source of NOx is
defined as one having the potential to
emit 100 tpy or more. Pennsylvania’s
RACT regulations require sources, in the
Pittsburgh area, that have the potential
to emit 50 tpy or more of VOC and
sources which have the potential to emit
100 tpy or more of NOx comply with
RACT by May 31, 1995. The regulations
contain technology-based or operational
“presumptive RACT emission
limitations” for certain major NOx
sources. For other major NOx sources,
and all major non-CTG VOC sources
(not otherwise already subject to RACT
under the Pennsylvania SIP), the
regulations contain a “‘generic” RACT
provision. A generic RACT regulation is
one that does not, itself, specifically
define RACT for a source or source
categories but instead allows for case-
by-case RACT determinations. The
generic provisions of Pennsylvania’s
regulations allow for PADEP to make
case-by case RACT determinations that
are then to be submitted to EPA as
revisions to the Pennsylvania SIP.

On March 23, 1998 EPA granted
conditional limited approval to the
Commonwealth’s generic VOC and NOx
RACT regulations (63 FR 13789). In that
action, EPA stated that the conditions of
its approval would be satisfied once the
Commonwealth either (1) certifies that it
has submitted case-by-case RACT
proposals for all sources subject to the
RACT requirements currently known to
PADEP; or (2) demonstrate that the
emissions from any remaining subject
sources represent a de minimis level of
emissions as defined in the March 23,
1998 rulemaking. On April 22, 1999,
PADEP made the required submittal to
EPA certifying that it had met the terms
and conditions imposed by EPA in its
March 23, 1998 conditional limited
approval of its VOC and NOx RACT
regulations by submitting 485 case-by-
case VOG/NOx RACT determinations as
SIP revisions and making the
demonstration described as condition 2,
above. EPA determined that
Pennsylvania’s April 22, 1999 submittal
satisfied the conditions imposed in its
conditional limited approval published
on March 23, 1998. On May 3, 2001 (66
FR 22123), EPA published a rulemaking
action removing the conditional status
of its approval of the Commonwealth’s
generic VOC and NOx RACT regulations
on a statewide basis. The regulation
currently retains its limited approval
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status. Once EPA has approved the case-
by-case RACT determinations submitted
by PADERP to satisfy the conditional
approval for subject sources located in
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington, and Westmoreland
Counties; the limited approval of
Pennsylvania’s generic VOC and NOx
RACT regulations shall convert to a full
approval for the Pittsburgh area.

It must be noted that the
Commonwealth has adopted and is
implementing additional “post RACT
requirements” to reduce seasonal NOx
emissions in the form of a NOx cap and
trade regulation, 25 Pa Code Chapters
121 and 123, based upon a model rule
developed by the States in the OTR.
That rule’s compliance date is May
1999. That regulation was approved as
SIP revision on June 6, 2000 (65 FR
35842). Pennsylvania has also adopted
regulations to satisfy Phase I of the NOx
SIP call and submitted those regulations
to EPA for SIP approval. Pennsylvania’s
SIP revision to address the requirements
of the NOx SIP Call Phase I consists of
the adoption of Chapter 145—Interstate
Pollution Transport Reduction and
amendments to Chapter 123—Standards
for Contaminants. On May 29, 2001 (66
FR 29064), EPA proposed approval of
the Commonwealth’s NOx SIP call rule
SIP submittal. EPA expects to publish
the final rulemaking in the Federal
Register in the near future. Federal
approval of a case-by-case RACT
determination for a major source of NOx
in no way relieves that source from any
applicable requirements found in 25 PA
Code Chapters 121, 123 and 145.

On July 1, 1997 and April 9, 1999,
PADEP submitted revisions to the
Pennsylvania SIP which establish and
impose RACT for several major sources
of VOC and/or NOx. This rulemaking
pertains to the Kosmos Cement
Company and the Armstrong Cement &
Supply Company. The remaining
sources are or have been the subject of
separate rulemakings. The
Commonwealth’s SIP submittals consist
of enforcement order (EO) 208 issued by
the Allegheny County Health
Department (ACHD) to the Kosmos
Cement Company and operating permit
(OP) 10—-028 issued by PADEP to the
Armstrong Cement & Supply Company
which impose VOC and/or NOx RACT
requirements for each source. These two
sources are located in the Pittsburgh
area.

II. Summary of the SIP Revisions

(1) Kosmos Cement Company

The Kosmos Cement Company
(Kosmos) is a cement manufacturing
facility located in Pittsburgh,

Pennsylvania. Kosmos is a major source
of both NOx and VOGs. On December
19, 1996, ACHD issued EO 208 to
impose RACT on Kosmos. The PADEP
submitted EO 208, on behalf of the
ACHD, to EPA as a SIP revision. Kosmos
produces cement in one long wet
process rotary kiln. There are no other
NOx or VOC emitting units at this
facility.

Enforcement order 208 requires that
the NOx emissions from the cement kiln
not exceed 8.0 lbs of NOx per ton of
clinker and 2105 tpy. Enforcement order
208 also requires that the VOC
emissions from the cement kiln not
exceed 0.4 lbs of VOC per ton of clinker
and 97 tpy. Under EO 208, Kosmos must
operate the cement kiln with minimal
excess oxygen at all times. Under EO
208, Kosmos must operate and maintain
all process and emission control
equipment according to good
engineering and air pollution control
practices.

Under EO 208, Kosmos is required to
conduct emissions testing at least once
every two years in accordance with any
applicable EPA approved test methods
and section 2108.02 of Article XXI of
the County’s air pollution control
regulations. Under EO 208, Kosmos
must maintain all records and testing
data to demonstrate compliance with
the EO 208 and Article XXI, section
2105.06. Record keeping requirements
shall include the following:
measurements of kiln temperatures and
oxygen contents; fuel type and amount
of fuel used; and amounts of raw
material used and the amount of clinker
produced. All records shall be
maintained for at least two years.

The Kosmos Cement Company is also
subject to additional post-RACT
requirements to reduce NOx found at 25
PA Code Chapters 121, 123 and 145.

(2) Armstrong Cement & Supply
Company

Armstrong Cement & Supply
Company (Armstrong) is a cement
manufacturer located in Cabot,
Pennsylvania. Armstrong is a major
source of NOx. Armstrong has two wet
kilns for the production of Portland
cement. On March 31, 1999, PADEP
issued OP 10-028 to impose RACT for
these cement kilns as process
modifications to increase thermal
efficiency in each kiln.

Under OP 10-028 , the NOx emissions
from the kilns shall not exceed 6.62 lbs
per ton of clinker (6.62 lbs/ton).
Compliance is to be demonstrated
thorough annual stack testing in
accordance with 25 Pa Code Chapter
139 as provided in condition 8 of OP
10-028. Armstrong must maintain daily

clinker production records, on site, in
accordance with Pa Code section
129.95. Armstrong must properly
operate and maintain all process and
emission control equipment according
to good engineering and air pollution
control practices in accordance with
applicable PADEP regulations.

Armstrong Cement Company is also
subject to additional post-RACT
requirements to reduce NOx found at 25
PA Code Chapters 121, 123 and 145.

EPA is approving these RACT SIP
submittals because ACHD and PADEP
established and imposed these RACT
requirements in accordance with the
criteria set forth in the SIP-approved
RACT regulations applicable to these
sources. The ACHD and PADEP has also
imposed record-keeping, monitoring,
and testing requirements on these
sources sufficient to determine
compliance with the applicable RACT
determinations.

III. Final Action

EPA is approving the revisions to the
Pennsylvania SIP submitted by PADEP
to establish and require VOC and/or
NOx RACT for the Kosmos Cement
Company and the Armstrong Cement &
Supply Company. EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
Septebmer 24, 2001 without further
notice unless EPA receives adverse
comment by September 10, 2001. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Administrative Requirements
A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
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therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.” See 66 FR 28355,
May 22, 2001. This action merely
approves state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by

section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for two named
sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 24,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This action approving the
Commonwealth’s source-specific RACT
requirements to control VOC and/or
NOx from the Kosmos Cement Company
and the Armstrong Cement & Supply
Company located in the Pittsburgh-
Beaver Valley nonattainment area of

Pennsylvania may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen
Oxides, Ozone, Reporting and record-
keeping requirements.

Dated: July 31, 2001.

Thomas C. Voltaggio,
Deputy Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED)]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(160) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * % %

(160) Revisions pertaining to NOx
and/or VOC RACT for major sources,
located in the Pittsburgh-Beaver Valley
ozone nonattainment area, submitted by
the Pennsylvania Department of
Environmental Protection on July 1,
1997, and April 9, 1999.

(i) Incorporation by reference.

(A) Letters dated July 1, 1997 and
April 9, 1999, submitted by the
Pennsylvania Department of
Environmental Protection transmitting
source-specific VOC and/or NOx RACT
determinations.

(B) The following sources’
Enforcement Order (EO) or Operating
Permit (OP):

(1) Kosmos Cement Company, EO
208, effective December 19, 1996, except
for condition 2.5.

(2) Armstrong Cement & Supply
Company, OP 10-028, effective March
31, 1999.

(ii) Additional Materials—Other
materials submitted by the
Commonwealth of Pennsylvania in
support of and pertaining to the RACT
determinations for the sources listed in
(1)(B), above.

[FR Doc. 01-20045 Filed 8—8—01; 8:45 am]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW—FRL-7025-8]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is granting a petition
submitted by Tenneco Automotive
(Tenneco) to exclude from hazardous
waste control (or delist) a certain solid
waste. This final rule responds to the
petition submitted by Tenneco to delist
F006 stabilized sludge on a “generator
specific” basis from the lists of
hazardous waste.

After careful analysis and use of the
Delisting Risk Assessment Software, the
EPA has concluded the petitioned waste
is not hazardous waste when disposed
of in Subtitle D landfills. This exclusion
applies to 1,800 cubic yards of
excavated stabilized waste water
treatment sludge currently stored in
containment cells at Tenneco’s
Paragould, Arkansas facility.
Accordingly, this final rule excludes the
petitioned waste from the requirements
of hazardous waste regulations under
the Resource Conservation and
Recovery Act (RCRA) when disposed of
in Subtitle D landfills.

EFFECTIVE DATE: August 9, 2001.

ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, and is available for
viewing in the EPA Freedom of
Information Act review room on the 7th
floor from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding
Federal holidays. Call (214) 665-6444
for appointments. The reference number
for this docket is “F—00-ARDEL-
TENNECO.” The public may copy
material from any regulatory docket at
no cost for the first 100 pages and at a
cost of $0.15 per page for additional
copies.

FOR FURTHER INFORMATION CONTACT: For
general information, contact Bill
Gallagher, U.S. Environmental
Protection Agency, 1445 Ross Avenue,
Dallas, Texas at (214) 665—6775. For
technical information concerning this
notice, contact Michelle Peace, U.S.
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas, (214) 665—
7430.

SUPPLEMENTARY INFORMATION:
The information in this section is
organized as follows:

I. Overview Information
A. What rule is EPA finalizing?
B. Why is EPA approving this delisting?
C. What are the limits of this exclusion?
D. How will Tenneco manage the waste if
it is delisted?
E. When is the final delisting exclusion
effective?
F. How does this final rule affect states?
II. Background
A. What is a delisting petition?
B. What regulations allow facilities to
delist a waste?
C. What information must the generator
supply?
III. EPA’s Evaluation of the Waste Data
A. What waste did Tenneco petition EPA
to delist?
B. How much waste did Tenneco propose
to delist?
C. How did Tenneco sample and analyze
the waste data in this petition?
IV. Public Comments Received on the
Proposed Exclusion
A. Who submitted comments on the
proposed rule?
B. Response to Comments.

I. Overview Information

A. What Action Is EPA Finalizing?

After evaluating the petition, EPA
proposed, on May 11, 2001 to exclude
the Tenneco waste from the lists of
hazardous wastes under §§ 261.31 and
261.32 (see 66 FR 24085). The EPA is
finalizing:

(1) The decision to grant Tenneco’s
petition to have its wastewater
treatment sludge excluded, or delisted,
from the definition of a hazardous
waste, subject to certain continued
monitoring conditions; and

(2) The decision to use the Delisting
Risk Assessment Software, which
includes the EPACMTP fate and
transport model, to evaluate the
potential impact of the petitioned waste
on human health and the environment.
The Agency used this model to predict
the concentration of hazardous
constituents released from the
petitioned waste, once it is disposed in
a Subtitle D landfill.

B. Why Is EPA Approving This
Delisting?

Tenneco’s petition requests a delisting
for listed hazardous wastes. Tenneco
does not believe the petitioned waste
meets the criteria for which EPA listed
it as a hazardous waste. Tenneco also
believes no additional constituents or
factors could cause the waste to be
hazardous. EPA’s review of this petition
included consideration of the original
listing criteria and the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984 (HSWA).

See section 3001(f) of RCRA, 42 U.S.C.
6921(f), and 40 CFR 260.22 (d)(1)—(4). In
making the final delisting
determination, EPA also evaluated the
petitioned waste against the listing
criteria and factors cited in
§§261.11(a)(2) and (a)(3). Based on this
review, the EPA agrees with the
petitioner the waste is nonhazardous
with respect to the original listing
criteria. If the EPA had found, based on
this review, the waste remained
hazardous based on the factors for
which the waste was originally listed,
EPA would have proposed to deny the
petition. The EPA evaluated the waste
with respect to other factors or criteria
to assess whether there is a reasonable
basis to believe that such additional
factors could cause the waste to be
hazardous. The EPA considered
whether the waste is acutely toxic, the
concentration of the constituents in the
waste, their tendency to migrate and to
bioaccumulate, their persistence in the
environment once released from the
waste, plausible and specific types of
management of the petitioned waste, the
quantities of waste generated, and waste
variability. The EPA believes the
petitioned waste does not meet these
criteria. EPA’s final decision to delist
waste from Tenneco’s facility is based
on the information submitted by
Tenneco in its petition, including
descriptions of the stabilization
techniques and analytical data from the
Paragould, AR facility.

C. What Are the Limits of This
Exclusion?

This exclusion applies to the waste
described in the petition only if the
requirements described in Table 1 of
part 261 and the conditions contained
herein are satisfied. This is a one-time
exclusion for 1,800 cubic yards of
stabilized waste water treatment sludge.

D. How Will Tenneco Manage the Waste
It Is Delisted?

Tenneco currently stores the
petitioned waste (stabilized waste water
treatment sludge) generated in
containment vaults on-site at its facility.
Tenneco will dispose of the sludge in a
Subtitle D solid waste landfill in
Arkansas.

E. When Is the Final Delisting Exclusion
Effective?

This rule is effective August 9, 2001.
The Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months after
the rule is published when the regulated
community does not need the six-month
period to come into compliance. That is
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the case here because this rule reduces,
rather than increases, the existing
requirements for persons generating
hazardous wastes. This reduction in
existing requirements also provides a
basis for making this rule effective
immediately, upon publication, under
the Administrative Procedure Act,
pursuant to 5 U.S.C. 553(d).

F. How Does This Final Rule Affect
States?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only States subject to Federal
RCRA delisting provisions would be
affected. This would exclude two
categories of States: States having a dual
system that includes Federal RCRA
requirements and their own
requirements, and States who have
received our authorization to make their
own delisting decisions.

Here are the details: We allow states
to impose their own non-RCRA
regulatory requirements that are more
stringent than EPA’s, under section
3009 of RCRA. These more stringent
requirements may include a provision
that prohibits a federally issued
exclusion from taking effect in the State.
Because a dual system (that is, both
Federal (RCRA) and State (non-RCRA)
programs) may regulate a petitioner’s
waste, we urge petitioners to contact the
State regulatory authority to establish
the status of their wastes under the State
law.

EPA has also authorized some States
(for example, Louisiana, Georgia,
Illinois) to administer a delisting
program in place of the Federal
program, that is, to make State delisting
decisions. Therefore, this exclusion
does not apply in those authorized
States. If Tenneco transports the
petitioned waste to or manages the
waste in any State with delisting
authorization, Tenneco must obtain
delisting authorization from that State
before they can manage the waste as
nonhazardous in the State.

II. Background
A. What Is a Delisting Petition?

A delisting petition is a request from
a generator to EPA or another agency
with jurisdiction to exclude from the list
of hazardous wastes, wastes the
generator believes should not be
considered hazardous under RCRA.

B. What Regulations Allow Facilities To
Delist a Waste?

Under 40 CFR 260.20 and 260.22,
facilities may petition the EPA to
remove their wastes from hazardous
waste regulation by excluding them

from the lists of hazardous wastes
contained in §§261.31 and 261.32.
Specifically, § 260.20 allows any person
to petition the Administrator to modify
or revoke any provision of parts 260
through 265 and 268 of Title 40 of the
Code of Federal Regulations. Section
260.22 provides generators the
opportunity to petition the
Administrator to exclude a waste on a
‘““generator-specific” basis from the
hazardous waste lists.

C. What Information Must the Generator
Supply?

Petitioners must provide sufficient
information to the EPA to allow the EPA
to determine that the waste to be
excluded does not meet any of the
criteria under which the waste was
listed as a hazardous waste. In addition,
the Administrator must determine,
where he/she has a reasonable basis to
believe that factors (including
additional constituents) other than those
for which the waste was listed could
cause the waste to be a hazardous waste,
that such factors do not warrant
retaining the waste as a hazardous
waste.

I11. EPA’s Evaluation of the Waste Data

A. What Waste Did Tenneco Petition
EPA To Delist?

On September 8, 2000, Tenneco
petitioned the EPA to exclude from the
lists of hazardous waste contained in
§§261.31 and 261.32, a waste by-
product (stabilized sludge from the
wastewater treatment plant) which falls
under the classification of listed waste
because of the “derived from” rule in
RCRA 40 CFR 261.3. Specifically, in its
petition, Tenneco Automotive, located
in Paragould, Arkansas, requested that
EPA grant an exclusion for 1,800 cubic
yards of stabilized sludge from
electroplating operations, excavated
from the Finch Road Landfill and
currently stored in containment cells.
The resulting waste is listed, in
accordance with §261.3(c)(2)@d) (i.e., the
“derived from” rule). The waste code of
the constituents of concern is EPA
Hazardous Waste No. F006. The
constituents of concern for FO06 are
cadmium, hexavalent chromium, nickel,
and cyanide (complexed).

B. How Much Waste Did Tenneco
Propose To Delist?

Specifically, in its petition, Tenneco
requested that EPA grant a one-time
exclusion for 1,800 cubic yards of
stabilized sludge.

C. How Did Tenneco Sample and
Analyze the Waste Data in This
Petition?

To support its petition, Tenneco
submitted:

(1) Historical information on past
waste generation and management
practices;

(2) Results of the total constituent list
for 40 CFR part 264, Appendix IX
volatiles, semivolatiles, and metals
except pesticides, herbicides, and PCBs;

(3) Results of the constituent list for
Appendix IX on Toxicity Characteristic
Leaching Procedure (TCLP) extract for
volatiles, semivolatiles, and metals;

(4) Results from total oil and grease
analyses and pH measurements.

IV. Public Comments Received on the
Proposed Exclusion

A. Who Submitted Comments on the
Proposed Rule?

The EPA received public comments
on the May 11, 2001, proposal from
General Motors (GM).

B. Response To Comments

General Motors (GM) comments the
terms used in the DRAS should be more
clearly defined. Does the term Cw for
waste contamination account for the
total mass of contamination in the waste
or only that portion that may enter the
aqueous phase?

All terms and equations used in the
Delisting Risk Assessment Software
(DRAS) program are discussed in the
Delisting Technical Support Document
(DTSD). All abbreviations, acronyms,
and variables are listed in Chapter 1,
pages x-xx of the DTSD. The DTSD is
updated to reflect revisions and
modifications to risk algorithms and
methodology. The Agency encourages
all users and reviewers to comment on
the technical support documentation
and continues to improve the clarity
and transparency of the DTSD. The term
Cw is not used in the document.
Without specific information to the page
location/screen location of the term
referenced in the question above, no
further response can be provided.

GM comments that the definition of the
criteria to be used to determine de
minimis risk levels and risk estimates
should be provided for a meaningful
public review.

Information on the Risk and Hazard
Assessment can be found in Chapter 4
of the DTSD. Discussion of criteria and
quantification of risk are discussed in
this Chapter.

The Delisting Program in its history
has never focused on site-specific
conditions. It has since its inception
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been a program specifically for waste
generators. A review of the 40 CFR
260.22 indicates that these are petitions
to amend part 261 to exclude a waste
produced at a particular facility. The
Agency is not currently using the model
to predict site-specific results. Since
disposal of the delisted waste may occur
at any Subtitle C or D landfill in the
United States, site-specific
considerations are not usually given.
The DRAS model is based on national
averages of the site specific factors and
is intended to model a reasonable worst
case scenario for disposal.

The Agency continues to review
chemical-specific parameter data.
Where appropriate, these data will be
incorporated into the DRAS analyses.
However, as explained above, in
delisting analyses, site specific
characteristics (beyond waste
constituent concentration and volume)
are not incorporated into analyses.
Default values are given for many
parameters used in risk. The Agency can
not fully evaluate how release
mechanisms and exposure scenarios
may be impacted because the final
disposal location remains undefined.

GM comments that documentation of
the sensitivity analysis should be
provided for a meaningful public
review.

The DRAS provides the forward-
calculated risk level and back-calculated
allowable waste concentration for each
exposure pathway, thereby permitting
the user to determine which pathway
drives the risk for a given chemical.
These analyses are currently provided
for the user by the DRAS program on the
Chemical-Specific Results screen.

GM comments that unlikely scenarios
and assumptions which compound the
release and risk estimates should be
justified.

The DRAS model is intended to
model a reasonable worst case model
and is based on national averages of
these factors. This is the same
assumption used for the EPACML.

The DRAS employs standard risk
assessment default parameters that are
accepted throughout the Agency in risk
analyses (i.e., residential exposure @
350 days/yr, selection of the 90th
percentile). These default standards are
described and listed in Appendix A of
the DTSD.

The DRAS does employ a
conservative approach to exposure
assessment by assuming the receptor
may be exposed to both the most
sensitive groundwater pathway and the
most sensitive surface exposure
pathway. The Agency has no way of

knowing that this situation will not
occur and therefore deems it prudent to
protect for this condition by adding
risks. Again, the Agency has no way of
knowing the direction of media flow
and must assume that all media flow
may move toward the receptor. The
Agency has no data to indicate that the
landfill volume data and other data from
the 1987 landfill survey report is not
valid. When updated data are available,
they will be incorporated into the
analyses.

The groundwater fate and transport
model used by the Agency to determine
first order decay and other processes is
the EPA’s Composite Model for
Leachate Migration with Transformation
Products (EPACMTP). This model has
been peer reviewed and received an
excellent review from the Science
Advisory Board (SAB). EPA has
proposed use of this SAB-reviewed
model and no convincing comments to
the contrary have been received.

The DRAS is complex and EPA must
explain the models and risk processes
used in establishing regulatory limits.

Attached to the Delisting Risk
Assessment Software is a Technical
Support Document which explains the
risk algorithms and documentation of
the decisions made in development of
the model. Publication costs prohibit
the inclusion of all this information into
the Federal Register notice but it is
readily available in both the Technical
Support Document and at the Region 6
Delisting page (www.epa.gov/earth1/r6/
pd-o/pd-o.htm). However, the Agency
believes that the Delisting Risk
Assessment Software is no more
complex than use of the EPACML for
delisting, just because the calculations
have been computerized make them no
more difficult to understand than the
EPACML. Similar regression models
were developed for the DRAS. The risk
pathways for surface water and air
volatilization are evaluated by the same
equations used previously in the
delisting program. And finally, the
pathways for showering and dermal
contact are equations which are
commonly used in risk assessments
performed for cleanups and site
assessments under the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA) commonly
known as Superfund and other
programs.

GM comments that model should be
peer reviewed and the public should
have the formal opportunity to provide
comments.

The model has been peer reviewed by
EPA risk assessors and EPA’s Office of

Research and Development scientists.
The public has the opportunity to
comment on the use of the DRAS model
each time a delisting is proposed which
is based on the DRAS model. The
Agency is currently using the same level
of public review used by the delisting
program for use of the EPA Composite
Model for Landfills in 1991. The model
as modified for the delisting program
was promulgated in conjunction with its
use in evaluating the Reynolds Metals
Delisting petition. See, 56 FR 32993
(July 18, 1991). No challenge was made
to procedures for promulgating the use
of the EPACML in delisting evaluations.

Summary of GM Comments

GM summarizes its comments on the
DRAS by stating that (1) EPA is
proposing significant changes to the
methodology it uses to evaluate
delisting petitions. It appears the
changes would apply to all future
delisting petitions. (2) The proposed
changes are complex. (3) It appears the
proposed changes would apply in all
USEPA Regions. (4) The proposed
changes may include elements of the
still-draft, unpromulgated, and
controversial HWIR waste model. It is
inappropriate and contrary to law and
the Administrative Procedures Act to
use a model prior to public notice and
comment. (5) No Federal Register notice
has been given to clearly indicate the
EPA plans to change the way it reviews
and evaluates delisting petitions.
Instead, references to the changes in the
model have been made as part of
proposals to delist specific waste
streams. (6) If EPA is changing the
model it uses to evaluate delisting
petitions (from the EPACML to the
DRAS model) USEPA should provide
specific and clear public notification of
this intent. The risk assessment
methodology for delisting that has been
used since 1991 should still apply until
public review period is completed.

The EPA is following the same notice
provided for changing from the VHS
model to the EPA Composite Model for
Landfills (EPACML). See 56 FR 32993,
July 18, 1991. The public has the
opportunity to comment on the DRAS
model each time a delisting is proposed
which is based on the DRAS model.
General Motors has not stated any
reason why the DRAS model is not
appropriate for use in evaluating the
risk associated with the Tenneco
Delisting. EPA will consider use of
alternatives model for assessing risk if
the comments received show that
another model is more appropriate
under the circumstances.

General Motors states that use of
model with public review and comment
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is a violation of the Administrative
Procedures Act and law. Opportunity
for public review and comment is
provided for each delisting petition.
Comments are requested for each
delisting decision regarding the decision
to delist the waste and use of a model

to assess the risk posed to human health
and the environment. Each time the
model is used, just as with the use of the
EPACML, the public and interested
stakeholders can comment on the
appropriateness of the use. In fact, each
proposed rule for approving a delisting
proposes the use of a model in the
evaluation of risk and asks for comment.
Examples can be seen in the Federal
Register for the EPACML as well as the
DRAS. See, 56 FR 32993 (July 18, 1991),
64 FR 44867 (August 18, 1999), and 65
FR 75641 (December 4, 2000). Any
petitioner or interested party may
suggest more appropriate evaluation
tools for predicting risk. Thus, EPA
believes that adequate public notice has
been provided and the APA has not
been violated.

V. Regulatory Impact

Under Executive Order 12866, EPA
must conduct an “‘assessment of the
potential costs and benefits” for all
“significant” regulatory actions. The
final to grant an exclusion is not
significant, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA’s hazardous waste management
regulations. This reduction would be
achieved by excluding waste generated
at a specific facility from EPA’s lists of
hazardous wastes, thereby enabling this
facility to manage its waste as
nonhazardous. There is no additional
impact therefore, due to this final rule.
Therefore, this proposal would not be a
significant regulation and no cost/
benefit assessment is required. The
Office of Management and Budget
(OMB) has also exempted this rule from
the requirement for OMB review under
section (6) of Executive Order 12866.

VI. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required however if the
Administrator or delegated
representative certifies the rule will not
have any impact on a small entities.

This rule if promulgated, will not
have an adverse economic impact on
small entities since its effect would be
to reduce the overall costs of EPA’s
hazardous waste regulations.
Accordingly, I hereby certify that this
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation therefore, does not
require a regulatory flexibility analysis.

VIIL. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this final rule have been approved
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1980
(P.L. 96-511, 44 U.S.C. 3501 et seq.) and
have been assigned OMB Control
Number 2050-0053.

VIII. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, which was signed
into law on March 22, 1995, EPA must
prepare a written statement for rules
with Federal mandates that may result
in estimated costs to State, local, and
tribal governments in the aggregate, or
to the private sector of $100 million or
more in any one year. When such a
statement is required for EPA rules,
under section 205 of the UMRA, EPA
must identify and consider alternatives,
including the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
EPA must select that alternative, unless
the Administrator explains in the final
rule why it was not selected or it is
inconsistent with law. Before EPA
establishes regulatory requirements that
may significantly or uniquely affect
small governments, including tribal
governments, it must develop under
section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, giving them
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising them
on compliance with the regulatory
requirements. The UMRA generally
defines a Federal mandate for regulatory
purposes as one that imposes an
enforceable duty upon State, local, or
tribal governments or the private sector.
The EPA finds that this final delisting
decision is deregulatory in nature and
does not impose any enforceable duty
upon State, local, or tribal governments
or the private sector. In addition, the
final delisting does not establish any

regulatory requirements for small
governments and so does not require a
small government agency plan under
UMRA section 203.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, the
Comptroller General of the United
States prior to publication of the final
rule in the Federal Register. This rule
is not a “major rule” as defined by 5
U.S.C. 804(2). This rule will become
effective on the date of publication in
the Federal Register.

X. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local, or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local, and tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.” This
rule does not create a mandate on state,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

XI. Executive Order 13045

The Executive Order 13045 is entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, Aprﬂ 23, 1997).
This order applies to any rule that EPA
determines (1) is economically
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significant as defined under Executive
Order 12866, and (2) the environmental
health or safety risk addressed by the
rule has a disproportionate effect on
children. If the regulatory action meets
both criteria, the Agency must evaluate
the environmental health or safety
effects of the planned rule on children,
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.
This rule is not subject to Executive
Order 13045 because this is not an
economically significant regulatory
action as defined by Executive Order
12866.

XII. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature

of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to meaningful and timely
input” in the development of regulatory
policies on matters that significantly or
uniquely affect their communities of
Indian tribal governments. This rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

XIII. National Technology Transfer and
Advancement Act

Under section 12(d) if the National
Technology Transfer and Advancement
Act, the Agency is directed to use
voluntary consensus standards in its
regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) developed or
adopted by voluntary consensus
standard bodies. Where available and
potentially applicable voluntary
consensus standards are not used by
EPA, the Act requires that Agency to
provide Congress, through the OMB, an

explanation of the reasons for not using
such standards.

This rule does not establish any new
technical standards and thus, the
Agency has no need to consider the use
of voluntary consensus standards in
developing this final rule.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: July 27, 2001.
Stephen Gilrein,
Acting Director, Multimedia Planning and
Permitting Division.

For the reasons set out in the

preamble, 40 CFR part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In Table 1 of Appendix IX, part 261
add the following waste stream in
alphabetical order by facility to read as
follows:

Appendix IX to Part 261—Waste
Excluded Under §§ 260.20 and 260.22.

TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

* *

Tenneco Automotive ...........cccceeuue.

* * *

* *

Paragould, AR .....ccceeviieiireee.

Stabilized sludge from electroplating operations, excavated from the
Finch Road Landfill and currently stored in containment cells by
Tenneco (EPA Hazardous Waste Nos. F006). This is a one-time
exclusion for 1,800 cubic yards of stabilized sludge when it is dis-
posed of in a Subtitle D landfill. This exclusion was published on
August 9, 2001.

(1) Reopener Language:

(A) If, anytime after disposal of the delisted waste, Tenneco pos-
sesses or is otherwise made aware of any environmental data (in-
cluding but not limited to leachate data or groundwater monitoring
data) or any other data relevant to the delisted waste indicating
that any constituent identified for the delisting verification testing is
at level higher than the delisting level allowed by the Regional Ad-
ministrator or his delegate in granting the petition, then the facility
must report the data, in writing, to the Regional Administrator or his
delegate within 10 days of first possessing or being made aware of
that data.

(B) If Tenneco fails to submit the information described in (2)(A) or if
any other information is received from any source, the Regional
Administrator or his delegate will make a preliminary determination
as to whether the reported information requires Agency action to
protect human health or the environment. Further action may in-
clude suspending, or revoking the exclusion, or other appropriate
response necessary to protect human health and the environment.
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TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

(C) If the Regional Administrator or his delegate determines the re-

ported information does require Agency action, the Regional Ad-
ministrator or his delegate will notify the facility in writing of the ac-
tions the Regional Administrator or his delegate believes are nec-
essary to protect human health and the environment. The notice
shall include a statement of the proposed action and a statement
providing the facility with an opportunity to present information as
to why the proposed Agency action is not necessary. The facility
shall have 10 days from the date of the Regional Administrator or
his delegate’s notice to present such information.

(D) Following the receipt of information from the facility described in

(2)(C) or (if no information is presented under (1)(C)) the initial re-
ceipt of information described in (1)(A), the Regional Administrator
or his delegate will issue a final written determination describing
the Agency actions that are necessary to protect human health or
the environment. Any required action described in the Regional Ad-
ministrator or his delegate’s determination shall become effective
immediately, unless the Regional Administrator or his delegate pro-

vides otherwise.

activities.

(2) Notification Requirements:

Tenneco must do following before transporting the delisted waste off-
site: Failure to provide this notification will result in a violation of
the delisting petition and a possible revocation of the exclusion.

(A) Provide a one-time written notification to any State Regulatory
Agency to which or through which they will transport the delisted
waste described above for disposal, 60 days before beginning such

(B) Update the one-time written notification if Tenneco ships the
delisted waste to a different disposal facility.

* * * * *

[FR Doc. 01-20043 Filed 8—8—01; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 01-150; FCC 01-205]

Implementation of Further
Streamlining Measures for Domestic
Section 214 Authorizations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; interpretation.

SUMMARY: This document clarifies that
non-dominant carriers are required to
file applications and obtain Commission
approval before consummating a
transaction involving an acquisition of
corporate control. Connecting carriers,
as defined in the Communications Act
of 1934, as amended (Act), are not
subject to section 214 when engaging in
acquisitions of corporate control.

DATES: Effective August 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Aaron N. Goldberger, Attorney-Advisor,
Policy and Program Planning Division,
Common Carrier Bureau, (202) 418—
1591.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Declaratory Ruling, CC Docket No. 01—
150, FCC 01-205, adopted July 12, 2001
and released July 20, 2001. The
complete text of this Declaratory Ruling
is available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Courtyard Level, 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Services, (ITS, Inc.), CY-B400, 445 12th
Street, SW., Washington, DC.

Synopsis of Declaratory Ruling

1. In the Declaratory Ruling, the
Commission clarifies its rules governing
requests for authorization pursuant to
section 214 of the Act to transfer
domestic interstate transmission lines
through an acquisition of corporate
control. Under section 214, applicants
must obtain Commission authorization
before constructing, operating, or
acquiring domestic interstate
transmission lines. The Commission, in
§63.01, granted blanket authority to
domestic interstate communications
common carriers to provide domestic
interstate services and to construct,
acquire, and operate domestic
transmission lines. The blanket
authority in §63.01, however, expressly
does not apply to acquisitions of

corporate control. When an acquisition
of corporate control is involved, carriers
must file a section 214 application with
the Commission and obtain Commission
approval prior to consummating a
proposed transaction.

2. The Commission, in the
Declaratory Ruling, clarifies that non-
dominant carriers are required to file
applications and obtain Commission
approval before consummating a
transaction involving an acquisition of
corporate control. In particular, there is
nothing either in the Commission’s
previous orders or the plain language of
§63.01 to support the contention that
acquisitions of corporate control
involving non-dominant carriers are
covered under the blanket authority of
§63.01. Connecting carriers, as defined
in the Act, are not subject to section 214
when engaging in acquisitions of
corporate control.

Initial Regulatory Flexibility Act
Analysis

1. As required by the Regulatory
Flexibility Act, 5 U.S.C. 603, the
Commission has prepared this Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rules proposed in this Declaratory
Ruling. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA



41802

Federal Register/Vol. 66, No. 154/ Thursday, August 9, 2001/Rules and Regulations

and must be filed by the deadlines for
comments on the Declaratory Ruling
provided in section IV(C) of the
Declaratory Ruling. The Commission
will send a copy of this Declaratory
Ruling, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a).

Need for, and Objectives of, the
Proposed Rules

2. In the Declaratory Ruling, the
Commission clarifies that connecting
carriers are not required to file section
214 applications for acquisitions of
corporate control, and that resellers and
other non-dominant carriers must file
applications for acquisitions of
corporate control.

Legal Basis

3. The legal basis for any action that
may be taken pursuant to the
Declaratory Ruling is contained in
sections 2, 4, 201, 214, 303 and 403 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154, 201-202, 303
and 403, and §§1.1, 1.2, and 1.411 of
the Commission’s rules, 47 CFR 1.1 and
1.411.

Description and Estimate of the Number
of Small Entities To Which the Proposed
Rules Will Apply

4. The Regulatory Flexibility Act
directs agencies to provide a description
of, and where feasible, an estimate of
the number of small entities that may be
affected by the proposed rulemaking, if
adopted. See 5 U.S.C. 603(b)(3). The
Regulatory Flexibility Act defines the
term “‘small entity’”’ as having the same
meaning as the terms ‘““small business,”
“small organization,” and “small
governmental jurisdiction.” See 5 U.S.C.
601(6). In addition, the term “small
business” has the same meaning as the
term ““small business concern”” under
section 3 of the Small Business Act. See
5 U.S.C. 601(3). A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. See 15 U.S.C.
632.

5. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be data the Commission
publishes in its Trends in Telephone
Service report. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission has indicated that there are

4,144 interstate carriers. These carriers
include, inter alia, local exchange
carriers, wireline carriers and service
providers, interexchange carriers,
competitive access providers, operator
service providers, pay telephone
operators, providers of telephone
service, providers of telephone
exchange service, and resellers.

6. The SBA has defined
establishments engaged in providing
“Radiotelephone Communications” and
“Telephone Communications, Except
Radiotelephone” to be small businesses
when they have no more than 1,500
employees. See 13 CFR 121.201;
Executive Office of the President, Office
of Management and Budget, Standard
Industrial Classification Manual (1987).
Further, this analysis discusses the total
estimated number of telephone
companies falling within the two
categories and the number of small
businesses in each. This analysis also
attempts to refine further those
estimates to correspond with the
categories of telephone companies that
are commonly used under our rules.

7. The Commission includes small
incumbent local exchange carriers
(LEGCs) in this present Regulatory
Flexibility Act analysis. As noted above,
a “‘small business” under the Regulatory
Flexibility Act is one that, inter alia,
meets the pertinent small business size
standard (e.g., a telephone
communications business having 1,500
or fewer employees), and “is not
dominant in its field of operation.” See
15 U.S.C 632(a)(1). The SBA’s Office of
Advocacy contends that, for Regulatory
Flexibility Act purposes, small
incumbent LECs are not dominant in
their field of operation because any such
dominance is not ‘“national” in scope.
See Letter from Jere W. Glover, Chief
Counsel for Advocacy, SBA, to William
E. Kennard, Chairman, FCC (May 27,
1999); 15 U.S.C. 632(a) (Small Business
Act); 5 U.S.C. 601(3); 13 CFR 121.102(b).
The Commission, therefore, included
small incumbent LECs in this
Regulatory Flexibility Act analysis,
although the Commission emphasizes
that this Regulatory Flexibility Act
action has no effect on FCC analyses
and determinations in other, non-
Regulatory Flexibility Act contexts.

8. Total Number of Telephone
Companies Affected. The U.S. Bureau of
the Census (““Census Bureau”) reports
that, at the end of 1992, there were
3,497 firms engaged in providing
telephone services, as defined therein,
for at least one year. See U.S.
Department of Commerce, Bureau of the
Census, 1992 Census of Transportation,
Communications, and Utilities:
Establishment and Firm Size, at Firm

Size 1-123 (1995) (1992 Census”’). This
number contains a variety of different
categories of carriers, including local
exchange carriers, interexchange
carriers, competitive access providers,
cellular carriers, mobile service carriers,
operator service providers, pay
telephone operators, covered
specialized mobile radio providers, and
resellers. It seems certain that some of
these 3,497 telephone service firms may
not qualify as small entities or small
incumbent LECs because they are not
“independently owned and operated.”
See 15 U.S.C. 632(a)(1). For example, a
PCS provider that is affiliated with an
interexchange carrier having more than
1,500 employees would not meet the
definition of a small business. It is
reasonable to conclude that fewer than
3,497 telephone service firms are small
entity telephone service firms or small
incumbent LEGCs that may be affected by
the proposed rules, herein adopted.

9. Wireline Carriers and Service
Providers. The SBA has developed a
definition of small entities for telephone
communications companies except
radiotelephone (wireless) companies.
The Census Bureau reports that there
were 2,321 such telephone companies
in operation for at least one year at the
end of 1992. See 1992 Census, at Firm
Size 1-123. According to the SBA’s
definition, a small business telephone
company other than a radiotelephone
company is one employing no more
than 1,500 persons. See 13 CFR 121.201,
SIC Code 4813; 1997 NAICS 51331. All
but 26 of the 2,321 non-radiotelephone
companies listed by the Census Bureau
were reported to have fewer than 1,000
employees. Thus, even if all 26 of those
companies had more than 1,500
employees, there would still be 2,295
non-radiotelephone companies that
might qualify as small entities or small
incumbent LECs. The Commission does
not have data specifying the number of
these carriers that are not independently
owned and operated, and thus are
unable at this time to estimate with
greater precision the number of wireline
carriers and service providers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that fewer than 2,295 small
telephone communications companies
other than radiotelephone companies
are small entities or small incumbent
LECs that may be affected by the
proposed rulemaking. The Commission
further notes that some of these small
entities may be “‘connecting carriers,” as
defined in section 3(11) of the Act, 47
U.S.C. 153(11), and would not be
subject to section 214 or §63.01 when
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engaging in an acquisition of corporate
control and thus would not require prior
Commission approval to consummate a
transaction involving an acquisition of
corporate control.

10. Local Exchange Carriers. Neither
the Commission nor the SBA has
developed a definition for small
providers of local exchange services.
The closest applicable definition under
the SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.
See 13 CFR 121.201, SIC Code 4813.
According to the most recent Trends in
Telephone Service data, 1,348
incumbent carriers reported that they
were engaged in the provision of local
exchange services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are either dominant in their field of
operations, are not independently
owned and operated, or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of LECs that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that fewer than 1,348
providers of local exchange service are
small entities or small incumbent LECs
that may be affected by the proposed
rulemaking.

11. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services. The closest
applicable definition under the SBA
rules is for telephone communications
companies other than radiotelephone
(wireless) companies. See 13 CFR
121.201, SIC code 4813; 1997 NAICS
51331. According to the most recent
Trends in Telephone Service data, 171
carriers reported that they were engaged
in the provision of interexchange
services. See FCC, Common Carrier
Bureau, Industry Analysis Division,
Trends in Telephone Service, Table 19.3
(March 2000). The Commission does not
have data specifying the number of
these carriers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of IXCs that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 171
small entity IXCs that may be affected
by the proposed rulemaking.

12. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
competitive access services providers
(CAPs). The closest applicable
definition under the SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. See 13 CFR 121.201, SIC
code 4813; 1997 NAICS 51331.
According to the most recent Trends in
Telephone Service data, 212 CAP/
competitive LECs carriers and 10 other
LEGs reported that they were engaged in
the provision of competitive local
exchange services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated, or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of CAPs that would qualify
as small business concerns under the
SBA'’s definition. Consequently, the
Commission estimates that there are
fewer than 212 small entity CAPs and
10 other LECs that may be affected by
the proposed rulemaking.

13. Operator Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
providers of operator services. The
closest applicable definition under the
SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.
See 13 CFR 121.201, SIC code 4813;
1997 NAICS 51331. According to the
most recent Trends in Telephone
Service data, 24 carriers reported that
they were engaged in the provision of
operator services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of operator service
providers that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are
fewer than 24 small entity operator
service providers that may be affected
by the proposed rulemaking.

14. Pay Telephone Operators. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to pay telephone

operators. The closest applicable
definition under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. See 13 CFR 121.201, SIC
code 4813; 1997 NAICS 51331.
According to the most recent Trends in
Telephone Service data, 615 carriers
reported that they were engaged in the
provision of pay telephone services. See
FCC, Common Carrier Bureau, Industry
Analysis Division, Trends in Telephone
Service, Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of pay telephone operators
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 615
small entity pay telephone operators
that may be affected by the proposed
rulemaking.

15. Resellers (including debit card
providers). Neither the Commission nor
the SBA has developed a definition of
small entities specifically applicable to
resellers. The closest applicable SBA
definition for a reseller is a telephone
communications company other than
radiotelephone (wireless) companies.
See 13 CFR 121.201, SIC code 4813;
1997 NAICS 51331. According to the
most recent Trends in Telephone
Service data, 388 toll and 54 local
entities reported that they were engaged
in the resale of telephone service. See
FCC, Common Carrier Bureau, Industry
Analysis Division, Trends in Telephone
Service, Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of resellers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 388
small toll entity resellers and 54 small
local entity resellers that may be
affected by the proposed rulemaking.

16. Toll-Free 800 and 800-Like Service
Subscribers. Neither the Commission
nor the SBA has developed a definition
of small entities specifically applicable
to 800 and 800-like service (“toll free’’)
subscribers. The most reliable source of
information regarding the number of
these service subscribers appears to be
data the Commission collects on the
800, 888, and 877 numbers in use. See
FCC, CCB Industry Analysis Division,
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FCC Releases Study on Telephone
Trends, Thbls. 21.2, 21.3 and 21.4
(February 19, 1999). According to our
most recent data, at the end of January
1999, the number of 800 numbers
assigned was 7,692,955; the number of
888 numbers that had been assigned
was 7,706,393; and the number of 877
numbers assigned was 1,946,538. The
Commission does not have data
specifying the number of these
subscribers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of toll free
subscribers that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are
fewer than 7,692,955 small entity 800
subscribers, fewer than 7,706,393 small
entity 888 subscribers, and fewer than
1,946,538 small entity 877 subscribers
may be affected by the proposed
rulemaking.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

17. The Regulatory Flexibility Act
requires an agency to describe any
significant alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. See 5 U.S.C. 603(c).

18. In this Declaratory Ruling, the
Commission clarifies that connecting
carriers are not required to file section
214 applications for acquisitions of
corporate control.

19. The Commission offers this
clarification of an existing rule in order
to reduce the regulatory burden for
connecting carriers, including small
entities. The Commission believes that
by expressly articulating that connecting
carriers are free from a specific section
214 filing requirement, the Commission
has provided small entities the least
burdensome of filing requirements, i.e.,
carriers who were once uncertain of
their obligations will now find it
unnecessary to assume the costs of filing
section 214 applications for acquisitions
of corporate control. The Commission
notes that any other interpretation of

section 2(b) of the Act would increase
and not decrease compliance and
reporting requirements for connecting
carriers, including small entities.

20. Moreover, in this Declaratory
Ruling, the Commission also clarifies
that resellers and non-dominant carriers
are not exempt from § 63.01 and must
file applications for acquisitions of
corporate control. As the Commission
explains in section II(B), there is
nothing in either the 1999 Streamlining
Order or the plain language of § 63.01 to
support the contention that acquisitions
of corporate control involving non-
dominant carriers are covered under the
blanket authority of § 63.01. Therefore,
the Commission clarifies that non-
dominant carriers are required to file
applications and obtain Commission
approval before consummating a
transaction involving an acquisition of
corporate control. Any alternative
approach would violate an existing rule
and frustrate the Commission’s ability to
perform its statutory obligation of
considering the public interest in
connection with proposed acquisitions
of domestic interstate common carriers,
including non-dominant carriers.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

21. None.

Procedural Matters

1. Pursuant to the authority contained
in sections 2, 4(i)—(j), 201, 214, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 152,
154(1]—[j], 201, 214, and 303(r), that the
Declaratory Ruling in CC Docket No.
01-150 IS ADOPTED.

2. The Commission’s Consumer
Information Bureau, Reference
Information Center, SHALL SEND a
copy of the Declaratory Ruling,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

3. Pursuant to sections 2, 4(i)—(j), 201,
214, and 303(r) of the Communications
Act of 1934, as amended, 47 U.S.C. 152,
154(1]—[j], 201, 214, and 303(r), that the
Declaratory Ruling in CC Docket No.
01-150 SHALL BECOME EFFECTIVE
August 9, 2001.

List of Subjects in 47 CFR Part 63

Communications common carriers,
Telecommunications, Transfers of
control, Mergers.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 01-20000 Filed 8—8-01; 8:45 am]
BILLING CODE 6712-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1822

Investigations of Suspected Forced or
Indentured Child Labor

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This is a final rule amending
the NASA FAR Supplement (NFS) to
specify NASA’s procedure for referring
investigations of those suspected of
using forced or indentured child labor.

EFFECTIVE DATE: August 9, 2001.

FOR FURTHER INFORMATION CONTACT: Paul
Brundage, NASA Headquarters, Office
of Procurement, Contract Management
Division (Code HK), Washington, DC
20546-0001, (202) 358—0481, email:
pbrundage@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:
A. Background

The FAR provides that agencies
should specify whether investigations
under FAR 22.1503(e) should be
referred to the Inspector General, the
Attorney General, or the Secretary of the
Treasury. This final rule provides that
all such investigations shall be referred
to NASA’s Inspector General.

B. Regulatory Flexibility

NASA certifies that this rule will not
have a significant economic impact on
a substantial number of small business
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) because this
rule only affects internal administrative
procedures. However, NASA will
consider comments from small entities
concerning the affected NFS subpart in
accordance with 5 U.S.C. 610.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes do not
impose information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.
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Lists of Subjects in 48 CFR Part 1822
Government procurement.

Tom Luedtke,
Associate Administrator for Procurement.
Accordingly, 48 CFR Part 1822 is
amended as follows:
1. The authority citation for 48 CFR
Part 1822 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

2. Subpart 1822.15 is added to read as
follows:

Subpart 1822.15—Prohibition of
Acquisition of Products Produced by
Forced or Indentured Child Labor

1822.1503 Procedures for acquiring end
products on the List of Products Requiring
Contractor Certification as to Forced or
Indentured Child Labor. (NASA
supplements paragraph (e))

(e) All investigations under FAR
Subpart 22.15 shall be referred to
NASA'’s Office of Inspector General.

[FR Doc. 01-19997 Filed 8—8—01; 8:45 am]
BILLING CODE 7510-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1845 and 1852

Property Reporting Requirements

AGENCY: National Aeronautics and
Space Administration (NASA).
ACTION: Final rule.

SUMMARY: This final rule amends the
NASA FAR Supplement (NFS) to
comply with existing Federal
accounting standards and OMB rules on
Form and Content of agency financial
statements and makes other changes to
NASA'’s property reporting
requirements.

EFFECTIVE DATE: August 9, 2001.

FOR FURTHER INFORMATION CONTACT: Lou
Becker, NASA Headquarters, Code HK,
Washington, DC 20546, telephone: (202)
358—4593, email: Ibecker@hq.nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

NASA is adopting as final with
changes the interim rule published in
the September 11, 2000, Federal
Register (65 FR 54813-54816) and as
corrected in the September 28, 2000,
Federal Register (64 FR 58231). The
OMB Bulletin on Form and Content of
Agency Financial Statements prescribes

financial accounting and reporting
requirements for Federal agencies.
Included are accounting standards
which apply to property, plant and
equipment. Specific changes included
in the interim rule were: Additional
instructions on how to adjust previously
reported values; a new definition of
Agency Peculiar Property to exclude
completed end items destined for
permanent operation in space; and a
new definition of Work in Process to
include completed end items destined
for permanent operation in space which
otherwise meet the definition of Agency
Peculiar Property. Comments were
received from four groups. All
comments received were considered.
Changes made in this final rule are for
consistency in application and are
considered editorial in nature.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
because less than three per cent of
NASA contracts with small businesses
have property reporting requirements.

C. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., applies to this final
rule because it contains information
collection requirements. Approval for
the additional requirements has been
obtained under OMB Control No. 2700-
0017, approving an increase in burden
hours from 5,700 to 8144.

List of Subjects in 48 CFR Parts 1845
and 1852

Government Procurement.

Tom Luedtke,
Associate Administrator for Procurement.
Accordingly, 48 CFR Parts 1845 and
1852 are amended as follows:
1. The authority citation for 48 CFR
Parts 1845 and 1852 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1845—GOVERNMENT
PROPERTY

2. Revise §1845.7101 to read as
follows:

1845.7101 Instructions for preparing
NASA Form 1018.

NASA must account for and report
assets in accordance with 31 U.S.C.
3512 and 31 U.S.C. 3515, Federal
Accounting Standards, and Office of
Management and Budget (OMB)
instructions. Since contractors maintain

NASA'’s official records for its assets in
their possession, NASA must obtain
annual data from those records to meet
these requirements. Changes in Federal
Accounting Standards and OMB
reporting requirements may occur from
year to year, requiring contractor
submission of supplemental information
with the NASA Form (NF) 1018.
Contractors shall retain documentation
that supports data reported on NF 1018
in accordance with FAR subpart 4.7,
Contractor Records Retention.
Classifications of property, related costs
to be reported, and other reporting
requirements are discussed in this
subpart. NASA Form 1018 (see 1853.3)
provides critical information for NASA
financial statements and property
management. Accuracy and timeliness
of the report are very important. If errors
are discovered on NF 1018 after
submission, the contractor shall contact
the cognizant NASA Center Industrial
Property Officer (IPO) to discuss
corrective action. IPO’s shall work with
NASA Center finance personnel to
determine appropriate corrective action
and provide guidance to contractors.

3. In section 1845.7101-1, revise
paragraphs (c), (d), (g)(2), (h)(2), (i)(2),
the introductory text of paragraph (k),
and (k)(2) to read as follows:

1845.7101-1 Property Classification.
* * * * *

(c) Buildings. Includes costs of
buildings, improvements to buildings,
and fixed equipment required for the
operation of a building which is
permanently attached to and a part of
the building and cannot be removed
without cutting into the walls, ceilings,
of floors. Contractors shall report
buildings with a unit acquisition cost of
$100,000 or more. Examples of fixed
equipment required for functioning of a
building include plumbing, heating and
lighting equipment, elevators, central air
conditioning systems, and built-in safes
and vaults.

(d) Other Structures and Facilities.
Includes costs of acquisitions and
improvements of real property (i.e.
structures and facilities other than
buildings); for example, airfield
pavements, harbor and port facilities,
power production facilities and
distribution systems, reclamation and
irrigation facilities, flood control and
navigation aids, utility systems (heating,
sewage, water and electrical) when they
serve several buildings or structures,
communication systems, traffic aids,
roads and bridges, railroads,
monuments and memorials, and
nonstructural improvements such as
sidewalks, parking areas, and fences.
Contractors shall report other structures
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and facilities with a unit acquisition
cost of $100,000 or more and a useful

life of two years or more.

* * * *

g

2) All other items.
h) * * %

2) All other items.

1)* * %

2) All other items.

* * * * *

(
(
(
(
(
(

(k) Agency-Peculiar Property.
Includes costs of completed items,
systems and subsystems, spare parts and
components unique to NASA
aeronautical and space programs.
Examples include research aircraft,
reusable space vehicles, ground support
equipment, prototypes, and mock-ups.
The amount of property, title to which
vests in NASA as a result of progress
payments to fixed price subcontractors,
shall be included to reflect the pro rata
cost of undelivered agency-peculiar
property. Completed end items which
otherwise meet the definition of
Agency-Peculiar Property, but are
destined for permanent operation in
space, such as satellites and space
probes, shall be reported as Contract
Work in Process. Contractors shall
separately report:

* * * * *
(2) All other items.
* * * * *

4. In section 1845.7101-2, amend the
first sentence of the introductory
paragraph by capitalizing the word
“Centers” the first time it appears and
add the following sentence at the end of
paragraph (c) to read as follows:

1845.7101-2 Transfers of property.
* * * * *

(c) * * * The contracting officer shall
assist the Government Property
Administrator and the receiving
contractor to obtain all required
information for the receiving contractor
to establish adequate property records.

5. In section 1845.7101-3, delete
paragraph (a)(12); amend the second
sentence of paragraph (a) and paragraph
(e) to read as follows:

1845.7101-3 Unit acquisition cost.

(@) * * * The following is
representative of the types of costs that
shall be included, when applicable:

EE
* * * * *

(e) Only modifications that improve
an item’s capacity or extend its useful
life two years or more and that cost
$100,000 or more shall be reported on
the NF 1018 on the $100,000 & Over
line. The costs of any other
modifications, excluding routine

maintenance, will be reported on the
Under $100,000 line. If an item’s
original unit acquisition cost is less than
$100,000, but a single subsequent
modification costs $100,000 or more,
that modification only will be reported
as an item $100,000 or more on
subsequent NF 1018s. The original
acquisition cost of the item will
continue to be included in the under
$100,000 total. The quantity for the
modified item will remain “1” and be
reported with the original acquisition
cost of the item. If an item’s acquisition
cost is reduced by removal of
components so that its remaining
acquisition cost is under $100,000, it
shall be reported as under $100,000.

* * * * *

6. In section 1845.7101-4, revise
paragraphs (b) and (h) to read as
follows:

1845.7101-4 Types of deletions from
contractor property records.
* * * * *

(b) Transferred in Place. Deletion
amounts that result from transfer of
property to a follow-on prime contract
or other prime contract with the same
contractor.

* * * * *

(h) Other. Types of deletion other
than those reported in paragraph (a)
through (g) of this section such as those
resulting from reclassifications (e.g.
from equipment to agency-peculiar
property).

1845.701 [Amended]

7. Amend section 1845.7101-5, by
removing the last sentence.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

8. Amend the clause at section
1852.245-73 by revising the date of the
clause, paragraphs (b)(2), (b)(3), and the
fifth sentence of paragraph (c) to read as
follows:

1852.245-73 Financial Reporting of NASA
Property in the Custody of Contractors.
* * * * *

Financial Reporting of NASA Property
in the Custody of Contractors (August
2001)

* * * * *

(b)(1) * * *

(2) The Contractor shall mail the
original signed NF 1018 directly to the
cognizant NASA Center Deputy Chief
Financial Officer, Finance, unless the
Contractor uses the NF 1018 Electronic
Submission System (NESS) for report
preparation and submission.

(3) One copy shall be submitted
(through the Department of Defense
(DOD) Property Administrator if
contract administration has been
delegated to DOD) to the following
address: [Insert name and address of
appropriate NASA Center office.],
unless the Contractor uses the NF 1018
Electronic Submission System (NESS)
for report preparation and submission.

(c) * * * The Contracting Officer
may, in NASA’s interest, withhold
payment until a reserve not exceeding
$25,000 or 5 percent of the amount of
the contract, whichever is less, has been
set aside, if the Contractor fails to
submit annual NF 1018 reports in
accordance with 1845.505—14 and any
supplemental instructions for the
current reporting period issued by
NASA. * * *

* * * * *

[FR Doc. 01-19996 Filed 8—8—01; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 950905226-5282-01; 1.D.
083095A]

RIN 0648—AH00

Fisheries of the Exclusive Economic
Zone Off Alaska; Extension of
Allocations to Inshore and Offshore
Components; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendment.

SUMMARY: This document contains a
correction to a final rule that was
published in the Federal Register on
December 12, 1995.

DATES: Effective August 9, 2001.

FOR FURTHER INFORMATION CONTACT: Kent
Lind, 907-586-7650.

SUPPLEMENTARY INFORMATION: A final
rule was published in the Federal
Register at 60 FR 63654 (December 12,
1995) that apportioned pollock
nonspecific reserve between inshore
and offshore components of the
groundfish fishery in the Bering Sea and
Aleutian Islands applicable through
December 31, 1998. The applicable
period for that allocation having
expired, the paragraph referring to that
allocation of pollock nonspecific reserve
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is no longer applicable and must be
removed.

List of Subjects in 50 CFR Part 679
Alaska, Fisheries, Recordkeeping and
reporting requirements.

Accordingly, 50 CFR part 679 is
corrected by making the following
correcting amendment:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 1631 et seq.

§679.20 [Corrected]

2.In §679.20(b), paragraph (b)(1)(v) is
redesignated as paragraph (b)(1)(iv) and
paragraph (b)(1)(iv) is removed.

Dated: August 3, 2001.
John Oliver,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 01-20027 Filed 8—8—01; 8:45 am]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 66, No. 154

Thursday, August 9, 2001

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE-13-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
RB211 Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration proposes to adopt a new
airworthiness directive (AD) that is
applicable to Rolls-Royce (RR) plc
RB211-535E4-37, RB211-535E4-B-37,
and RB211-535E4-B-75 series turbofan
engines. This proposal would require
initial and repetitive ultrasonic
inspections of low pressure compressor
(LPC) fan blade roots for cracks. This
proposal would also require
relubrication of LPC fan blades before
reinstallation. This proposal is
prompted by the discovery of cracks on
LPC fan blade roots during an engine
overhaul. The actions specified by the
proposed AD are intended to detect
cracks in LPC fan blade roots, which if
not detected, could lead to uncontained
multiple fan blade failure, and damage
to the airplane.

DATES: Comments must be received by
October 9, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2001-NE—
13-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: ““9-ane-
adcomment@faa.gov”’. Comments sent
via the Internet must contain the docket
number in the subject line. Comments
may be inspected at this location
between 8:00 a.m. and 4:30 p.m.,
Monday through Friday, except Federal

holidays. Information regarding this
proposed AD may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone: (781) 238-7176;
fax: (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NE-13—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2000-NE-13-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom (UK), recently
notified the FAA that an unsafe
condition may exist on Rolls-Royce plc
(RR) RB211-535E4-37, RB211-535E4—
B-37, and RB211-535E4-B-75 series
turbofan engines. The CAA advises that
during a recent overhaul inspection of a
set of LPC fan blades having high cyclic
lives, small cracks in the blade roots, on
the concave root flanks, were
discovered. Cracking of the blade roots,
if not corrected, could lead to the
propagation of blade cracks, resulting in
uncontained multiple fan blade failure,
and damage to the airplane.

Manufacturer’s Service Information

Rolls-Royce plc has issued service
bulletin (SB) RB.211-72—C879, dated
January 11, 2000, that specifies
ultrasonic inspection of high cyclic life
blades either on-wing or at shop visit.
The CAA classified this service bulletin
as mandatory and issued AD 002—01—
2000 in order to assure the
airworthiness of these Rolls-Royce plc
engines in the UK.

Bilateral Airworthiness Agreement

This engine series is manufactured in
the UK, and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other RR RB211-535E4
series turbofan engines of the same type
design, that are used on Boeing 757
airplanes registered in the United States,
the proposed AD would require initial
and repetitive ultrasonic inspections of
fan blade roots on-wing and during
overhaul, and relubrication, according
to accumulated life cycles.
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Economic Impact

There are approximately 1,021
engines of the affected design in the
worldwide fleet. The FAA estimates that
545 engines installed on aircraft of U.S.
registry would be affected by this
proposed AD. It will take approximately
7.0 work hours per engine to
accomplish an on-wing initial
inspection, and 2 hours per engine to
accomplish an overhaul initial
inspection of the proposed actions. The
average labor rate is $60 per work hour.
Since the actions are inspections, there
are no required parts costs. Based on
these figures, the FAA estimates the
total cost impact for on-wing initial
inspections only, of the proposed AD on
U.S. operators, to be $228,900, and for
overhaul initial inspections only, to be
$65,400.

Regulatory Impact

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Rolls-Royce plc: Docket No. 2000-NE—-13—
AD.

Applicability: This airworthiness
directive (AD) is applicable to Rolls-
Royce (RR) plc RB211-535E4-37,
RB211-535E4-B-37, and RB211-
535E4-B-75 series turbofan engines
with low pressure compressor (LPC) fan
blades, part numbers (P/N) listed in the
following Table 1 of this AD. These
engines are installed on but not limited
to Boeing 757 and Tupolev Tu204 series
airplanes. Table 1 follows:

TABLE 1.—APPLICABLE LPC FAN BLADE P/N’s.

UL16135
UL20132
UL24525 ....
UL27992 ....
UL30817 ....
UL33709 ....
UL37276

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this
AD is required as indicated, unless
already done.

To detect cracks in LPC fan blade
roots, which if not detected, could lead

to uncontained multiple fan blade
failure, and damage to the airplane, do
the following using:

Initial Inspection and Relubrication

(a) Ultrasonically inspect and
relubricate all LPC fan blades using the
cycles-since-new from one of the
following appropriate Flight Profile
tables, specified in paragraphs (a)(8),
(a)(9), or (a)(10) this AD as follows:

(1) If not already done, remove LPC
fan blades.

(2) Remove dry film lubricant from
LPC fan blade roots.

(3) Calibrate ultrasonic inspection
probe and flaw detector in accordance
with Appendix 1, paragraphs 2.A.
through 2.1. of Rolls-Royce (RR) Service

UL16171 UL16182 UL19643 UL20044
UL20616 UL21345 UL22286 UL23122
UL24528 UL24530 UL24532 UL24534
UL28601 UL28602 UL29511 UL29556
UL30819 UL30933 UL30935 UL33707
UL36992 UL37090 UL37272 UL37274
UL37278 UL38029 UL38032

Bulletin (SB) RB.211-72—-C879, dated
January 11, 2000.

(4) Ultrasonically inspect LPC fan
blades in accordance with Appendix 1,
paragraphs 3.A. through 3.D. of RR SB
RB.211-72-C879, dated January 11,
2000.

(5) Replace any LPC fan blades that do
not meet the acceptance criteria in
Appendix 1, paragraphs 4.A. through
4.B. of RR SB RB.211-72—-C879, dated
January 11, 2000.

(6) Replace any missing chocking
pads.

(7) Relubricate LPC fan blade roots
with dry film lubricant before installing
LPC fan blades.

(8) For engines that have operated
only to flight profile ““A,” use the
following Table 2:

TABLE 2.—ENGINES HAVING OPERATED ONLY TO FLIGHT PROFILE “A” BEFORE INSPECTION, AS DEFINED IN THE

AIRCRAFT MAINTENANCE MANUAL.

Number of cycles-since-new (CSN) on the Effective Date of This AD:

Inspect and Relubricate Within:

(i) 17,000 or fewer CSN

350 cycles-in-service (CIS) of accumulating 17,000 CSN.
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TABLE 2.—ENGINES HAVING OPERATED ONLY TO FLIGHT PROFILE “A” BEFORE INSPECTION, AS DEFINED IN THE
AIRCRAFT MAINTENANCE MANUAL.—Continued

Number of cycles-since-new (CSN) on the Effective Date of This AD:

Inspect and Relubricate Within:

(i) 17,001 to 18,000 CSN
(iii) 18,001 to 20,000 CSN ......
(iv) In excess of 20,000 CSN

350 CIS after the effective date of this AD.
150 CIS after the effective date of this AD.
50 CIS after the effective date of this AD.

(9) For engines that have operated
only to flight profile “B,” use the
following Table 3:

TABLE 3.—ENGINES HAVING OPERATED ONLY TO FLIGHT PROFILE “B” BEFORE INSPECTION, AS DEFINED IN THE
AIRCRAFT MAINTENANCE MANUAL.

Number of (CSN) on the Effective Date of This AD:

Inspect and Relubricate Within:

(i) 12,000 or fewer CSN
(i) 12,001 to 13,000 CSN ...
(iii) 13,001 to 15,000 CSN
(iv) In excess of 15,000 CSN

350 CIS of accumulating 13,000 CSN.
350 CIS after the effective date of this AD.
150 CIS after the effective date of this AD.
50 CIS after the effective date of this AD.

(10) For engines that have operated to
flight profile “A” and “B,” use the
following Table 2:

TABLE 4.—ENGINES HAVING OPERATED TO BOTH FLIGHT PROFILES “A” AND “B” BEFORE INSPECTION, AS DEFINED IN
THE AIRCRAFT MAINTENANCE MANUAL.

Final Life (FL) Calculation on the Effective Date of This AD:

Inspect and Relubricate Within:

(i) LeSS than B5% FL ...c..ceeviiieeiiiieeiieeeeiteee e tee e se e se e e sieae e s sinee e snaeeennes
(i) 65% FL to 65% FL plus 1,000 CIS
(i) 65% FL plus 1,000 CIS to 65% FL plus 3,000 CIS ..
(iv) More than 65% FL plus 3,000 CIS

350 CIS of accumulating 65% FL.

350 CIS after the effective date of this AD.
150 CIS after the effective date of this AD.
50 CIS after the effective date of this AD.

Repetitive Inspections and
Relubrication

(b) Thereafter, inspect for cracks and
relubricate all LPC fan blades in
accordance with paragraphs (a)(1)
through (a)(7) of this AD, within 1,000
CIS of the last inspection and
lubrication.

be accomplished.

July 12, 2001.
Mark C. Fulmer,

Alternative Method of Compliance

(c) An alternative method of

. . BILLING CODE 4910-13-P
compliance or adjustment of the

Regulations (14 CFR 21.197 and 21.199)
to operate the aircraft to a location
where the requirements of this AD can

Issued in Burlington, Massachusetts, on

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 01-19937 Filed 8—8-01; 8:45 am]

(Commission) issued a Notice of
Proposed Rulemaking (Volume 66,
Number 121, Pages 33494-33495))
proposing amending its regulations by
removing the definition of “electronic
and electromechanical facsimile”” now
set forth at 25 CFR 502.8 and using,
instead, the plain language
interpretation of the phrase. Upon a
formal request from the United States
Department of Justice, the date for filing
comments is being extended.

compliance time that provides an
acceptable level of safety may be used
if approved by the Manager, Engine
Certification Office (ECO). Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and
then send it to the Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

COMMISSION

25 CFR Part 502
RIN 3141-AA10

Commission.

Special Flight Permits : .
extension of time.

NATIONAL INDIAN GAMING

Definitions: Electronic or
Electromechanical Facsimile

AGENCY: National Indian Gaming

ACTION: Proposed rule: Notice of

DATES: Comments shall be filed on or
before August 21, 2001.

ADDRESSES: Send comments by mail,
facsimile, or hand delivery to:
Definitions: Electronic and
Electromechanical Facsimile,
Amendment Comments, National Indian
Gaming Commission, Suite 9100, 1441 L
Street, NW., Washington, DC 20005. Fax
number: 202—632-7066 (not a toll-free
number). Public comments may be
delivered or inspected from 9 a.m. until
noon and from 2 p.m. to 5 p.m. Monday
through Friday.

(d) Special flight permits may be
issued in accordance with §§21.197 and
21.199 of the Federal Aviation

SUMMARY: On June 22, 2001, the
National Indian Gaming Commission

FOR FURTHER INFORMATION, CONTACT:
Michele F. Mitchell at 202—632-7003 or,
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by fax, at 202—-632—7066 (these are not
toll-free numbers).

SUPPLEMENTARY INFORMATION: The
Indian Gaming Regulatory Act (“IGRA”
or “Act”) 25 U.S.C. 2701-2721, enacted
on October 17, 1988, established the
National Indian Gaming Commission
(Commission). On April 9, 1992, the
Commission issued a final rule defining
key terms in the Act. Among the terms
defined by the Commission was
“electronic or electromechanical
facsimile.” The Commission defined
this term by reference to the Johnson
Act, 15 U.S.C. 1171(a)(2) and (3). See 25
CFR 502.8. To ensure consistency with
developments in the case law and to
ensure a uniform approach to this term
by the Commission and the courts, the
Commission, on June 22, 2001,
proposed and sought public comment
on removal of 25 CFR 502.8 and on
using, instead, the plain language
interpretation that has been preferred by
the courts. The initial comment period
expired on July 23, 2001. The United
States Department of Justice has
formally requested additional time to
prepare comments on the proposed
regulation. In addition, several
comments were received after the initial
comment period ended. The
Commission has decided to extend the
comment period until August 21, 2001.

Dated: August 3, 2001.
Montie R. Deer,

Chairman, National Indian Gaming
Commission.

[FR Doc. 01-19954 Filed 8—8—01; 8:45 am]
BILLING CODE 7565-01-P

DEPARTMENT OF DEFENSE

32 CFR Part 320
[NIMA Instruction 5500.7R1]

Privacy Act; Implementation

AGENCY: National Imagery and Mapping
Agency, DoD.
ACTION: Proposed rule.

SUMMARY: The National Imagery and
Mapping Agency (NIMA) is proposing
to revise its existing Privacy Act
procedural and exemption rules.
DATES: Comments must be received on
or before October 9, 2001 to be
considered by this agency.

ADDRESSES: Comments should be sent to
the Office of General Counsel, National
Imagery and Mapping Agency, Mail
Stop D-10, 4600 Sangamore Road,
Bethesda, MD 20816-5003.

FOR FURTHER INFORMATION CONTACT: Mr.
Tom Willess, Associate General
Counsel, at (301) 227-2953.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby determines that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511. “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Department of Defense and
that the information collected within
the Department of Defense is necessary
and consistent with 5 U.S.C. 552a,
known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rulemaking for the Department of
Defense does not involve a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

The Director of Administration and
Management, Office of the Secretaray of
Defense, hereby certifies that the
Privacy Act rules for the Department of
Defense do not have federalism
implications. The rules do not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 320

Privacy.
Part 320 is revised to read as follows:

PART 320—NATIONAL IMAGERY AND
MAPPING AGENCY PRIVACY
PROGRAM

Sec.
320.1
320.2

Purposes and scope.

Definitions.

320.3 Responsibilities

320.4 Procedures for requesting
information.

320.5 Disclosure of requested information.

20.6 Requests for correction or amendment
to record.

320.7 Agency review of request for
correction or amendment of record.

320.8 Appeal of initial adverse agency
determination on correction or
amendment.

320.9 Disclosure of record to person other
than the individual to whom it pertains.

320.10 Fees.

320.11 Penalties.

320.12 Exemptions.

Authority: Pub. L. 93-579, 88 Stat. 1986 (5
U.S.C. 552a).

§320.1 Purpose and scope.

(a) This part is published pursuant to
the Privacy Act of 1974, as amended (5
U.S.C. 552a), (hereinafter the “Privacy
Act”). This part:

(1) Establishes or advises of the
procedures whereby an individual can:

(i) Request notification of whether the
National Imagery and Mapping Agency
(NIMA) maintains or has disclosed a
record pertaining to him in any
nonexempt system of records,

(ii) Request a copy or other access to
such a record or to an accounting of its
disclosure,

(iii) Request that the record be
amended and

(iv) Appeal any initial adverse
determination of any such request;

(2) Specifies those systems of records
which the Director, Headquarters NIMA
has determined to be exempt from the
procedures established by this
regulation and from certain provisions
of the Privacy Act. NIMA policy
encompasses the safeguarding of
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individual privacy from any misuse of

NIMA records and the provision of the

fullest access practicable to individuals
to NIMA records concerning them.

§320.2 Definitions.

As used in this part:

(a) Appellate authority (AA). A NIMA
employee who has been granted
authority to review the decision of the
Initial Denial Authority (IDA) that has
been appealed by the Privacy Act
requester and make the appeal
determination for NIMA on the
releasability of the records in question.

(b) Individual. A living person who is
a citizen of the United States or an alien
lawfully admitted for permanent
residence. The parent of a minor or the
legal guardian of any individual also
may act on behalf of an individual.
Corporations, partnerships, sole
proprietorships, professional groups,
businesses, whether incorporated or
unincorporated, and other commercial
entities are not “individuals”.

(c) Initial denial authority (IDA). A
NIMA employee, or designee, who has
been granted authority to make an
initial determination for NIMA that
records requested in a Privacy Act
request should be withheld from
disclosure or release.

Maintain. Includes maintain, collect,
use or disseminate.

(e) Personal information. Information
about an individual that identifies,
relates to or is unique to, or describes
him or her; e.g., a social security
number, age, military rank, civilian
grade, marital status, race, or salary,
home/office phone numbers, etc.

(r) Record. Any item, collection, or
grouping of information, whatever the
storage media (e.g., paper, electronic,
etc.), about an individual that is
maintained by NIMA, including, but not
limited to education, financial
transactions, medical history, criminal
or employment history, and that
contains the individual’s name or the
identifying number, symbol or other
identifying particulars assigned to the
individual such as a finger or voice
print or a photograph.

(g) Routine use. The disclosure of a
record outside the Department of
Defense for a use that is compatible with
the purpose for which the information
was collected and maintained by the
Department of Defense. The routine use
must be included in the published
system notice for the system of records
involved.

(h) System of records. A group of
records under the control of NIMA from
which personal information is retrieved
by the individual’s name or by some
identifying number, symbol, or other

identifying particular assigned to the
individual.

(i) System manger. The NIMA official
who is responsible for the operation and
management of a system of records.

§320.3 Responsibilities.

(a) Director of NIMA:

(1) Implements the NIMA privacy
program.

(2) Designates the Director of the
Public Affairs Office as the NIMA Initial
Denial Authority.

(3) Designates the Chief of Staff as the
Appellate Authority.

(4) Designates the General Counsel as
the NIMA Privacy Act Officer and the
principal point of contact for matters
involving the NIMA privacy program.

(b) NIMA General Counsel:

(1) Oversees systems of records
maintained throughout NIMA,
administered by IS “‘WHAT IS IS’. This
includes coordinating all notices of new
systems of records and changes to
existing systems for publication in the
Federal Register.

(2) Coordinates all denials of requests
for access to or amendment of records.

(3) Assesses and collects fees for costs
associated with processing Privacy Act
requests and approves or denies
requests for fee waivers. Fees collected
are forwarded through Financial
Management Directorate to the U.S.
Treasury.

(4) Prepares the annual report to the
Defense Privacy Office.

(5) Oversees investigations of
allegations of unauthorized
maintenance, disclosure, or destruction
of records.

(6) Conducts or coordinates Privacy
Act training for NIMA personnel as
needed, including training for public
affairs officers and others who deal with
the public and news media.

(c) NIMA System Managers:

(1) Ensure that all personnel who
either have access to a system of records
or who are engaged in developing or
supervising procedures for handling
records in a system of records are aware
of their responsibilities for protecting
personal information.

(2) Prepare notices of new systems of
records and changes to existing systems
for publication in the Federal Register.

(3) Ensure that no records subject to
this part are maintained for which a
systems notice has not been published.

(4) Respond to requests by individuals
for access, correction, or amendment to
records maintained pursuant to the
NIMA privacy program.

(5) Provide recommendations to
General Counsel for responses to
requests from individuals for access,
correction, or amendment to records.

(6) Safeguard records to ensure that
they are protected from unauthorized
alteration or disclosure.

(7) Dispose of records in accordance
with accepted records management
practices to prevent inadvertent
compromise. Disposal methods such as
tearing, burning, melting, chemical
decomposition, pulping, pulverizing,
shredding, or mutilation are considered
adequate if the personal data is rendered
unrecognizable or beyond
reconstruction.

§320.4 Procedures for requesting
information.

(a) Upon request in person or by mail,
any individual, as defined in § 320.2,
shall be informed whether or not any
NIMA system of records contains a
record pertaining to him.

(b) Any individual requesting such
information in person may appear at
NIMA General Counsel Office (refer to
the NIMA address list at paragraph (e)
of this section) or at the NIMA office
thought to maintain the record in
question and shall provide:

(1) Information sufficient to identify
the record, e.g., the individual’s own
name, date of birth, place of birth, and,
if possible, an indication of the type of
record believed to contain information
concerning the individual, and

(2) Acceptable identification to verify
the individual’s identity, e.g., driver’s
license, employee identification card or
medicare card.

(c) Any individual requesting such
information by mail shall address the
request to the Office of General Counsel
(refer to paragraph (e) of this section) or
NIMA office thought to maintain the
record in question and shall include in
such request the following:

(1) Information sufficient to identify
the record, e.g., the individual’s own
name, date of birth, place of birth, and,
if possible, an indication of the type of
record believed to contain information
concerning the individual, and

(2) A notarized statement or unsworn
declaration in accordance with 28
U.S.C. 1746 to verify the individual’s
identity, if, in the opinion of the NIMA
system manager, the sensitivity of the
material involved warrants.

(d) NIMA procedures on requests for
information. Upon receipt of a request
for information made in accordance
with these regulations, notice of the
existence or nonexistence of any records
described in such requests will be
furnished to the requesting party within
ten working days of receipt.

(e) Written requests for access to
records should be sent to NIMA
Bethesda, ATTN: NIMA/GC, Mail Stop
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D-10, 4600 Sangamore Road, Bethesda,
MD 20816-5003.

(f) Requests for information made
under the Freedom of Information Act
are processed in accordance with “DoD
Freedom of Information Act Program
Regulation” (32 CFR part 286).

(g) Requests for personal information
from the Government Accounting Office
(GAO) are processed in accordance with
DoD Directive 7650.1 1 “GAQO Access to
Records”.

§320.5 Disclosure of requested
information.

(a) Upon request by an individual
made in accordance with the procedures
set forth in this section, such individual
shall be granted access to any pertinent
record which is contained in a
nonexempt NIMA system of records.
However, nothing in this section shall
allow an individual access to any
information compiled by NIMA in
reasonable anticipation of a civil or
criminal action or proceeding.

(b) Procedures for requests for access
to records. Any individual may request
access to a pertinent NIMA record in
person or by mail.

(1) Any individual making such
request in person shall appear at Office
of General Counsel, NIMA Bethesda,
ATTN: NIMA/GC, Mail Stop D-10, 4600
Sangamore Road, Bethesda, MD 20816—
5003, and shall provide identification to
verify the individuals’ identity, e.g.,
driver’s license, employee identification
card, or medicare card.

(2) Any individual making a request
for access to records by mail shall
address such request to the Office of
General Counsel, NIMA Bethesda,
ATTN: NIMA/GC, Mail Stop D-10, 4600
Sangamore Road, Bethesda, MD 20816—
5003; and shall include therein a signed,
notarized statement, or an unsworn
statement or declaration in accordance
with 28 U.S.C. 1746, to verify identity.

(3) Any individual requesting access
to records under this section in person
may be accompanied by a person of the
individual’s own choosing while
reviewing the record requested. If an
individual elects to be so accompanied,
said individual shall give notice of such
election in the request and shall provide
a written statement authorizing
disclosure of the record in the presence
of the accompanying person. Failure to
so notify NIMA in a request for access
shall be deemed to be a decision by the
individual not to be accompanied.

(c) NIMA determination of requests
for access.

(1) Upon receipt of a request made in
accordance with this section, the NIMA

1Copies may be obtained: http://
web7.whs.osd.mil/corres.htm

Office of General Counsel or NIMA
office having responsibility for
maintenance of the record in question
shall release the record, or refer it to an
Initial Denial Authority, who shall:

(i) Determine whether such request
shall be granted.

(ii) Make such determination and
provide notification within 30 working
days after receipt of such request.

(iii) Notify the individual that fees for
reproducing copies of records will be
assessed and should be remitted before
the copies may be delivered. Fee
schedule and rules for assessing fees are
contained in Sec. 320.9.

(iv) Requests for access to personal
records may be denied only by an
agency official authorized to act as an
Initial Denial Authority or Final Denial
Authority, after coordination with the
Office of General Counsel.

(2) If access to a record is denied
because such information has been
copied by NIMA in reasonable
anticipation of a civil or criminal action
or proceeding, the individual will be
notified of such determination and his
right to judicial appeal under 5 U.S.C.
552a(g).

(d) Manner of providing access.

(1) If access is granted, the individual
making the request shall notify NIMA
whether the records requested are to be
copied and mailed.

(2) If the records are to be made
available for personal inspection the
individual shall arrange for a mutually
agreeable time and place for inspection
of the record. NIMA reserves the right
to require the presence of a NIMA
officer or employee during personal
inspection of any record pursuant to
this section and to request of the
individual that a signed
acknowledgement of the fact be
provided that access to the record in
question was granted by NIMA

§320.6 Request for correction or
amendment to record.

(a) Any individual may request
amendment of a record pertaining to
said individual.

(b) After inspection of a pertinent
record, the individual may file a request
in writing with the NIMA Office of
General Counsel for amendment. Such
requests shall specify the particular
portions of the record to be amended,
the desired amendments and the
reasons, supported by documentary
proof, if available.

§320.7 Agency review of request for
correction or amendment of record.

(a) Not later than 10 working days
after receipt of a request to amend a
record, in whole or in part, the NIMA

Office of General Counsel, or NIMA
office having responsibility for
maintenance of the record in question,
shall correct any portion of the record
which the individual demonstrates is
not accurate, relevant, timely or
complete, and thereafter either inform
the individual of such correction or
process the request for denial.

(b) Denials of requests for amendment
of a record will be made only by an
agency official authorized to act as an
Initial Denial Authority, after
coordination with the Office of General
Counsel. The denial letter will inform
the individual of the denial to amend
the record setting forth the reasons
therefor and notifying the individual of
his right to appeal the decision to
NIMA.

(c) Any person or other agency to
whom the record has been previously
disclosed shall be informed of any
correction or notation of dispute with
respect to such records.

(d) These provisions for amending
records are not intended to permit the
alteration of evidence previously
presented during any administrative or
quasi-judicial proceeding, such as an
employee grievance case. Any changes
in such records should be made only
through the established procedures for
such cases. Further, these provisions are
not designed to permit collateral attack
upon what has already been the subject
of an administrative or quasi-judicial
action. For example, an individual may
not use this procedure to challenge the
final decision on a grievance, but the
individual would be able to challenge
the fact that such action has been
incorrectly recorded in his file.

§320.8 Appeal of initial adverse agency
determination on correction or amendment.
(a) An individual whose request for

amendment of a record pertaining to
him may further request a review of
such determination in accordance with
this section.

(b) Not later than 30 working days
following receipt of notification of
denial to amend, an individual may file
an appeal of such decision with NIMA.
The appeal shall be in writing, mailed
or delivered to NIMA, ATTN: Mail Stop
D-10, 4600 Sangamore Road, Bethesda,
MD 20816-5003. The appeal must
identify the records involved, indicate
the dates of the request and adverse
determination, and indicate the express
basis for that determination. In addition,
the letter of appeal shall state briefly
and succinctly the reasons why the
adverse determination should be
reversed.

(c) Upon appeal from a denial to
amend a record the NIMA Appellate
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Authority or designee shall make a
determination whether to amend the
record and must notify the individual of
that determination by mail, not later
than 10 working days after receipt of
such appeal, unless extended pursuant
to paragraph (d) of this section.

(1) The Appellate Authority or
designee shall also notify the individual
of the provisions of the Privacy Act of
1974 regarding judicial review of the
NIMA Appellate Authority’s
determination.

(2) If on appeal the denial to amend
the record is upheld, the individual
shall be permitted to file a statement
setting forth the reasons for
disagreement with the Appellate
Authority’s determination and such
statement shall be appended to the
record in question.

(d) The Appellate Authority or
designee may extend up to 30 days the
time period in which to make a
determination on an appeal from denial
to amend a record for the reason that a
fair and equitable review cannot be
completed within the prescribed time
period.

§320.9 Disclosure of record to persons
other than the individual to whom it
pertains.

(a) No officer or employee of NIMA
will disclose any record which is
contained in a system of records, by any
means of communication to any person
or agency within or outside the
Department of Defense without the
request or consent of the individual to
whom the record pertains, except as
described in 32 CFR 310.41; Appendix
C to part 310 of this chapter; and/or a
NIMA Privacy Act system of records
notice.

(b) Any such record may be disclosed
to any person or other agency only upon
written request, of the individual to
whom the record pertains.

(c) In the absence of a written consent
from the individual to whom the record
pertains, such record may be disclosed
only provided such disclosure is:

(1) To those officers and employees of
the DoD who have a need for the record
in the performance of their duties.

(2) Required under the Freedom of
Information Act (32 CFR part 286).

(3) For a routine use established
within the system of records notice.

(4) To the Bureau of Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13.

(5) To a recipient who has provided
the NIMA with adequate advance
written assurance that the record will be
used solely as a statistical research or
reporting record and the record is

transferred in a form that is not
individually identifiable and will not be
used to make any decisions about the
rights, benefits or entitlements of an
individual.

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government or for evaluation
by the Administrator of the General
Services Administration or his designee
to determine whether the record has
such value.

(7) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the U.S. for a civil or criminal law
enforcement activity authorized by law,
provided the head of the agency or
instrumentality has made a prior written
request to the Director, NIMA specifying
the particular record and the law
enforcement activity for which it is
sought.

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual, if
upon such disclosure notification is
transmitted to the last known address of
such individual.

(9) To either house of Congress, and,
to the extent of the matter within its
jurisdiction, any committee or
subcommittee or joint committee of
Congress.

(10) To the Comptroller General or
any of the authorized representatives in
the course of the performance of the
duties of the GAO.

(11) Under an order of a court of
competent jurisdiction.

(12) To a consumer reporting agency
in accordance with section 3711(f) of
title 31.

(d) Except for disclosures made
pursuant to paragraphs (c)(1) and (2) of
this section, an accurate accounting will
be kept of the data, nature and purpose
of each disclosure of a record to any
person or agency, and the name and
address of the person or agency to
whom the disclosure was made. The
accounting of disclosures will be made
available for review by the subject of a
record at his request except for
disclosures made pursuant to paragraph
(c)(7) of this section. If an accounting of
disclosure has been made, any person or
agency contained therein will be
informed of any correction or notation
of dispute made pursuant to § 320.6 of
this part.

§320.10 Fees.

Individuals may request copies for
retention of any documents to which
they are granted access to NIMA records
pertaining to them. Requesters will not

be charged for the first copy of any
records provided; however, duplicate
copies will require a charge to cover
costs of reproduction. Such charges will
be computed in accordance with 32 CFR
part 310.

§320.11 Penalties.

The Privacy Act of 1974 (5 U.S.C.
552a(i)(3)) makes it a misdemeanor
subject to the maximum fine at $5,000,
to knowingly and willfully request or
obtain any record concerning an
individual under false pretenses. The
Act also establishes similar penalties for
violations by NIMA employees of the
Act or regulations established
thereunder.

§320.12 Exemptions.

(a) Exempt Systems of Record. All
systems of records maintained by the
NIMA and its components shall be
exempt from the requirements of 5
U.S.C. 552a(d) pursuant to the 5 U.S.C.
552a(k)(1) to the extent that the system
contains any information properly
classified under Executive Order 12958
and that is required by Executive Order
to be withheld in the interest of national
defense or foreign policy. This
exemption is applicable to parts of all
system of records, including those not
otherwise specifically designated for
exemptions herein which contain
isolated items of properly classified
information.

Dated: August 1, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-19819 Filed 8—08-01; 8:45 am)]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Department of the Army

32 CFR Part 505

[Army Regulation 340-21]

Privacy Act; Implementation

AGENCY: Department of the Army, DOD.
ACTION: Proposed rule.

SUMMARY: The Department of the Army
is proposing to revise four existing
exemption rules. The exemption rules
are being revised to add reasons from
which information may be exempt, and
to update the reasons for taking the
exemptions.

DATES: Comments must be received on
or before October 9, 2001 to be
considered by this agency.

ADDRESSES: Records Management
Division, U.S. Army Records
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Management and Declassification
Agency, ATTN: TAPC-PDD-RP, Stop
5603, 600 6th Street, Ft. Belvoir, VA
22060-5603.

FOR FURTHER INFORMATION CONTACT: Ms.
Janice Thornton at (703) 806—4390 or
DSN 656-4390 or Ms. Christie King at
(703) 806—3711 or DSN 656—3711.
SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby determines that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive order.

Public Law 96-354, ‘‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are cocnerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Department of Defense
impose no information requirements
beyond the Deaprtment of Defense is
necessary and consistent with 5 U.S.C.
552a, known as the Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rulemaking for the Deaprtment of
Defense does not involve a Federal
mandate that may result in the
expenditure by State, local and tribal

governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

The Director of Administration and
Management, Office of the Secretary of
Defense, hereby certifies that Privacy
Act rules for the Deaprtment of Defense
do not have federalism implications.
The rules do not have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

List of Subjects in 32 CFR Part 505
Privacy.
Accordingly, it is proposed that 32
CFR part 505 be amended as follows:

1. The authority citation for 32 CFR
part 505 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. Section 505.5, is amended by
revising paragraphs (e)(1), (e)(5), (e)(6),
and (e)(19) as follows:

§505.5 Exemptions.

* * * * *

(e) Exempt Army records.

(1) System identifier: A0020—1a SAIG

(i) System name: Inspector General
Investigative Files.

(ii) Exemptions: (A) Investigatory
material compiled for law enforcement
purposes may be exempt pursuant to 5
U.S.C. 552a(k)(2). However, if an
individual is denied any right, privilege,
or benefit for which he would otherwise
be entitled by Federal law or for which
he would otherwise be eligible, as a
result of the maintenance of such
information, the individual will be
provided access to such information
except to the extent that disclosure
would reveal the identity of a
confidential source.

(B) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source. Therefore, portions
of the system of records may be exempt
pursuant to 5 U.S.C. 552a(c)(3), (d),
(e)(4)(G) and (H), and (1).

(iii) Authority: 5 U.S.C. 552a(k)(2) and
K)(5).

(iv) Reason: (A) From subsection
(c)(3) because the release of the

disclosure accounting, for disclosures
pursuant to the routine uses published
for this system, would permit the
subject of a criminal investigation or
matter under investigation to obtain
valuable information concerning the
nature of that investigation which will
present a serious impediment to law
enforcement.

(B) From subsection (d) because
access to the records contained in this
system would inform the subject of a
criminal investigation of the existence
of that investigation, provide the subject
of the investigation with information
that might enable him to avoid detection
or apprehension, and would present a
serious impediment to law enforcement.

(C) From subsections (e)(4)(G) and (H)
because this system of records is exempt
from individual access pursuant to
subsection (k)(2) of the Privacy Act of
1974.

(D) From subsection (f) because this
system of records has been exempted
from the access provisions of subsection
(d).

(E) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Department of the Army will grant
access to nonexempt material in the
records being maintained. Disclosure
will be governed by the Department of
the Army’s Privacy Regulation, but will
be limited to the extent that the identity
of confidential sources will not be
compromised; subjects of an
investigation of an actual or potential
criminal violation will not be alerted to
the investigation; the physical safety of
witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the this nature
will be deleted from the requested
documents and the balance made
available. The controlling principle
behind this limited access is to allow
disclosures except those indicated in
this paragraph. The decisions to release
information from these systems will be

made on a case-by-case basis.
* * * * *

(5) System identifier: A0027—-10a
DAJA

(i) System name: Prosecutorial Files.

(ii) Exemptions: Parts of this system
may be exempt pursuant to 5 U.S.C.
552a(j)(2) if the information is compiled
and maintained by a component of the
agency which performs as its principle
function any activity pertaining to the
enforcement of criminal laws.
Therefore, portions of the system of
records may be exempt pursuant to 5
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U.S.C. 552a(c)(3), (c)(4), (d), (e)(1), (e)(2),
(e)(3), (e)(4)(G), (H) and (1), (e)(5), (e)(8),
(), and (g).

(iii) Authority: 5 U.S.C. 552a(j)(2).

(iv) Reason: (A) From subsection
(c)(3) because the release of the
disclosure accounting, for disclosures
pursuant to the routine uses published
for this system, would permit the
subject of a criminal investigation or
matter under investigation to obtain
valuable information concerning the
nature of that investigation which will
present a serious impediment to law
enforcement.

(B) From subsection (c)(4) because an
exemption is being claimed for
subsection (d), this subsection will not
be applicable.

(C) From subsection (d) because
access to the records contained in this
system would inform the subject of a
criminal investigation of the existence
of that investigation, provide the subject
of the investigation with information
that might enable him to avoid detection
or apprehension, and would present a
serious impediment to law enforcement.

(D) From subsection (e)(1) because in
the course of criminal investigations
information is often obtained
concerning the violation of laws or civil
obligations of others not relating to an
active case or matter. In the interests of
effective law enforcement, it is
necessary that this valuable information
be retained since it can aid in
establishing patterns of activity and
provide valuable leads for other
agencies and future cases that may be
brought.

(E) From subsection (e)(2) because in
a criminal investigation the requirement
that information be collected to the
greatest extent possible from the subject
individual would present a serious
impediment to law enforcement in that
the subject of the investigation would be
placed on notice of the existence of the
investigation and would therefore be
able to avoid detection.

(F) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious
impediment to law enforcement in that
it could compromise the existence of a
confidential investigation, reveal the
identity of confidential sources of
information and endanger the life and
physical safety of confidential
informants.

(G) From subsections (e)(4)(G) and (H)
because this system of records is exempt
from individual access pursuant to
subsection (j)(2) of the Privacy Act of
1974.

(H) From subsection (e)(4)(I) because
the identity of specific sources must be
withheld in order to protect the
confidentiality of the sources of
criminal and other law enforcement
information. This exemption is further
necessary to protect the privacy and
physical safety of witnesses and
informants.

(I) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible to
determine in advance what information
is accurate, relevant, timely, and
complete. With the passage of time,
seemingly irrelevant or untimely
information may acquire new
significance as further investigation
brings new details to light and the
accuracy of such information can only
be determined in a court of law. The
restrictions of subsection (e)(5) would
restrict the ability of trained
investigators and intelligence analysts to
exercise their judgment reporting on
investigations and impede the
development of intelligence necessary
for effective law enforcement.

(J) From subsection (e)(8) because the
individual notice requirements of
subsection (e)(8) could present a serious
impediment to law enforcement as this
could interfere with the ability to issue
search authorizations and could reveal
investigative techniques and
procedures.

(K) From subsection (f) because this
system of records has been exempted
from the access provisions of subsection
(d).

(L) From subsection (g) because this
system of records is compiled for law
enforcement purposes and has been
exempted from the access provisions of
subsections (d) and (f).

(M) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Department to the Army will grant
access to nonexempt material in the
records being maintained. Disclosure
will be governed by the Department of
the Army’s Privacy Regulation (this part
505), but will be limited to the extent
that the identity of confidential sources
will not be compromised; subjects of an
investigation of an actual or potential
criminal violation will not be alerted to
the investigation; the physical safety of
witnesses, information and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of this nature will
be deleted from the requested
documents and the balance made
available. The controlling principle
behind this limited access is to allow

disclosures except those indicated in
this paragraph. The decisions to release
information from these systems will be
made on a case-by-case basis.

(6) System identifier: A0027—10b
DAJA.

(i) System name: Courts—Martial
Records and Reviews.

(ii) Exemptions: Parts of this system
may be exempt pursuant to 5 U.S.C.
552a(j)(2) if the information is compiled
and maintained by a component of the
agency which performs as its principle
function any activity pertaining to the
enforcement of criminal laws.
Therefore, portions of this system of
records may be exempt pursuant to 5
U.S.C. 552a(j)(2) from the following
subsection of 5 U.S.C.a(c)(3), (c)(4), (d),
(e)(1), (e)(2), (e)(3), (e)(4)(G), (H) and (1),
(e)(5), (e)(8), (1), and (g).

(iii) Authority: 5 U.S.C. 552a(j)(2).

(iv) Reason: (A) From subsection
(c)(3) because the release of the
disclosure accounting, for disclosures
pursuant to the routine uses published
for this system, would permit the
subject of a criminal investigation or
matter under investigation to obtain
valuable information concerning the
nature of that investigation which will
present a serious impediment to law
enforcement.

(B) From subsection (c)(4) because an
exemption is being claimed for
subsection (d), this subsection will not
be applicable.

(C) From subsection (d) because
access to the records contained in this
system would inform the subject of a
criminal investigation of the existence
of that investigation, provide the subject
of the investigation with information
that might enable him to avoid detection
or apprehension, and would present a
serious impediment to law enforcement.

(D) From subsection (e)(1) because in
the course of criminal investigations
information is often obtained
concerning the violation of laws or civil
obligations of others not relating to an
active case or matter. In the interests of
effective law enforcement, it is
necessary that this information be
retained since it can aid in establishing
patterns of activity and provide valuable
leads for other agencies and future cases
that may be brought.

(E) From subsection (e)(2) because in
a criminal investigation that
requirement that information be
collected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be placed on notice
of the existence of the investigation and
would therefore be able to avoid
detection.
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(F) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious
impediment to law enforcement in that
it would compromise the existence of a
confidential investigation, reveal the
identity of confidential sources of
information and endanger the life and
physical safety of confidential
informants.

(G) From subsections (e)(4)(G) and (H)
because this system of records is exempt
from individual access pursuant to
subsection (j)(2) of the Privacy Act of
1974.

(H) From subsection (e)(4)(I) because
the identity of specific sources must be
withheld in order to protect the
confidentiality of the sources of
criminal and other law enforcement
information. This exemption is further
necessary to protect the privacy and
physical safety of witnesses and
informants.

(I) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible to
determine in advance what information
is accurate, relevant, timely, and
complete. With the passage of time,
seemingly irrelevant or untimely
information may acquire new
significance as further investigation
brings new details to light and the
accuracy of such information can only
be determined in a court of law. The
restrictions of subsection (e)(5) would
restrict the ability of trained
investigators and intelligence analysts to
exercise their judgment in reporting on
investigations and impede the
development of intelligence necessary
for effective law enforcement.

(J) From subsection (e)(8) because the
individual notice requirements of
subsection (e)(8) could present a serious
impediment to law enforcement as this
could interfere with the ability to issue
search authorizations and could reveal
investigative techniques and
procedures.

(K) From subsection (f) because this
system of records has been exempted
from the access provisions of subsection
(d).

(L) From subsection (g) because this
system of records is compiled for law
enforcement purposes and has been
exempted from the access provisions of
subsections (d) and (f).

(M) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Department of the Army will grant
access to nonexempt material in the
records being maintained. Disclosure
will be governed by the Department of
the Army’s Privacy Regulation (this part

505), but will be limited to the extent
that the identity of confidential sources
will not be compromised; subjects of an
investigation of an actual or potential
criminal violation will not be alerted to
the investigation; the physical safety of
witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of this nature will
be deleted from the requested
documents and the balance made
available. The controlling principle
behind this limited access is to allow
disclosures except those indicated in
this paragraph. The decisions to release
information from these systems will be

made on a case-by-case basis.
* * * * *

(19) System identifier: A0340-21
TAPC

(i) System name: Privacy Case Files.

(ii) Exemption: During the processing
of a Privacy Act request (which may
include access requests, amendment
requests, and requests for review for
initial denials of such requests), exempt
materials from other systems of records
may in turn become part of the case
record in this system. To the extent that
copies of exempt records from those
‘other’ systems of records are entered
into this system, the Department of the
Army hereby claims the same
exemptions for the records from those
‘other’ systems that are entered into this
system, as claimed for the original
primary system of which they are part.
Therefore, information within this
system of records may be exempt
pursuant to 5 U.S.C. 552a, subsection
(d).
(iii) Authority: 5 U.S.C. 552a(j)(2),
(1), (K)(2), (K)(3), ()(4), (k)(5), (K)(6),
and (k)(7).

(iv) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Department of the Army will grant
access to nonexempt material in the
records being maintained. Disclosure
will be governed by the Department of
the Army’s Privacy Regulation, but will
be limited to the extent that the identity
of confidential sources will not be
compromised; subjects of an
investigation of an actual or potential
criminal violation will not be alerted to
the investigation; the physical safety of
witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above

nature will be deleted from the
requested documents and the balance
made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated above. The decisions to
release information from these systems

will be made on a case-by-case basis.
* * * * *

Dated: August 1, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-19815 Filed 8—8—01; 8:45 am]
BILLING CODE 5001-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 122, 123, 124, and 130
[WH-FRL—7024-6]
RIN 2040-AD22

Delay of Effective Date of Revisions to
the Water Quality Planning and
Management Regulation and Revisions
to the National Pollutant Discharge
Elimination System Program in
Support of Revisions to the Water
Quality Planning and Management
Regulations; and Revision of the Date
for State Submission of the 2002 List
of Impaired Waters

AGENCY: Environmental Protection
Agency.
ACTION: Notice of proposed rulemaking.

SUMMARY: Today’s action proposes to
delay by 18 months the effective date of
a rule published in the Federal Register
on July 13, 2000. The July 2000 rule
amends and clarifies existing
regulations implementing section 303(d)
of the Clean Water Act (CWA), which
requires States to identify waters that
are not meeting State water quality
standards and to establish pollutant
budgets, called Total Maximum Daily
Loads (TMDLs), to restore the quality of
those waters. The rule also lays out
specific time frames under which EPA
will assure that lists of waters not
meeting water quality standards (the
303(d) lists) and TMDLs are completed
as scheduled, and necessary National
Pollutant Discharge Elimination System
(NPDES) permits are issued to
implement TMDLs.

The July 2000 rule generated
considerable controversy, as expressed
in letters, testimony, public meetings,
Congressional action, and litigation.
Congress prohibited EPA from
implementing the final rule through a
spending prohibition attached to the
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Military Construction Appropriations
Act: FY 2000 Supplemental
Appropriations. This provision
prohibited EPA from using funds made
available for fiscal years 2000 and 2001
““to make a final determination on or
implement” the July 2000 TMDL rule.
The spending prohibition is scheduled
to expire on September 30, 2001 and,
barring further action by Congress or
EPA, the rule will go into effect 30 days
later on October 30, 2001.

Based on the concerns expressed by
many interested organizations and in
light of a recent report from the National
Research Council (NRC), entitled
“Assessing the TMDL Approach to
Water Quality Management,” which
recommends changes to the TMDL
program, EPA believes that it is
important at this time to re-consider
some of the choices made in the July
2000 rule. While continuing to operate
the program under the 1985 TMDL
regulations, as amended in 1992. A
delay of the effective date would allow
the Agency to solicit and carefully
consider suggestions on how to
structure the TMDL program to be
effective and flexible and to ensure that
it leads to workable solutions that will
meet the Clean Water Act goals of
restoring impaired waters. In addition,
EPA believes that its decision
voluntarily to reconsider the July 2000
rule may result in revisions to the rule
that would resolve at least some of the
issues raised in pending litigation in the
D.C. Circuit Court of Appeals. Instead of
expending resources in lengthy
litigation, EPA believes it can speed up
the process of putting in place a more
workable program, while building a
foundation of trust among stakeholders
in the basic process for restoring
impaired waters. Once this foundation
is soundly built, it is far more likely that
diverse stakeholders will be able to
agree on plans for restoring water
quality and far more likely that these
important plans will be implemented.

In addition, in response to the NRC
report, today’s action proposes to revise
the date on which States are required to
submit the next list of impaired waters.
EPA is proposing to revise the date from
April 1, 2002 to October 1, 2002. This
delay is intended to provide time for
EPA to issue guidance incorporating
some of the NRC’s recommendations
regarding the methodology used to
develop the list and the content of the
list.

DATES: Written comments on this
proposed rule should be submitted by
September 10, 2001. Comments
provided electronically will be

considered timely if they are submitted
by 11:59 P.M. September 10, 2001.
ADDRESSES: You may send written
comments on this proposed rule to the
W-98-31-III TMDL Comments Clerk,
Water Docket (MC—-4101); U.S.
Environmental Protection Agency; 1200
Pennsylvania Ave., NW, Washington,
DC 20460. Comments may be hand-
delivered to the Water Docket, U.S.
Environmental Protection Agency; 401
M Street, SW; EB—57; Washington, DC
20460; (202) 260-3027 between 9 a.m.
and 4:00 p.m. Eastern Time, Monday

through Friday excluding legal holidays.

Comments may be submitted
electronically to ow-docket@epa.gov.
The proposed rule and supporting
documents are available for review in
the Water Docket at the above address.
An electronic version of this proposal
will be available via the Internet at:
<http://www.epa.gov/OWOW/tmdl/
delay.

FOR FURTHER INFORMATION CONTACT: For
information about today’s proposal,
contact: Francoise M. Brasier, U.S. EPA
Office of Wetlands, Oceans and
Watersheds (4503F), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, phone (202)
401-4078.

SUPPLEMENTARY INFORMATION:

A. Authority

Clean Water Act sections 106, 205(g),
205(j), 208, 301, 302, 303, 305, 308, 319,
402, 501, 502, and 603; 33 U.S.C. 1256,
1285(g], 1285(j), 1288, 1311, 1312, 1313,
1315, 1318, 1329, 1342, 1361, 1362, and
1373.

B. Entities Potentially Regulated by the
Proposed Rule

TABLE OF POTENTIALLY REGULATED
ENTITIES

Examples of potentially

Category regulated entities

Governments ......... States, Territories and
Tribes with CWA re-

sponsibilities.

The table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in this table could also be
regulated by this action. To determine
whether you may be regulated by this
action, you should carefully examine
the applicability criteria in § 130.20 of
title 40 of the Code of Federal

Regulations. If you have any questions
regarding the applicability of this action
to you, consult the person listed in the
FOR FURTHER INFORMATION CONTACT
section.

C. Additional Information for
Commenters

Please submit an original and three
copies of your comments and enclosures
(including references). To ensure that
EPA can read, understand, and therefore
properly respond to comments, the
Agency would prefer that commenters
discuss the proposed delay of the
effective date of the July 2000 rule and
the proposed delay of the due date for
the 2002 list of impaired waters
separately. Electronic comments must
be submitted as a WordPerfect 5.1,
WP6.1 or WP8 file or as an ASCII file
avoiding the use of special characters.
Comments and data will also be
accepted on disks in WP 5.1, WP6.1 or
WPS8, or ASCII file format. Electronic
comments on this action may be filed
online at many Federal Depository
Libraries. Commenters who want EPA to
acknowledge receipt of their comments
should include a self-addressed,
stamped envelope. No facsimiles (faxes)
or submissions in other electronic
formats (e.g., Word, pdf, Excel) will be
accepted.

The docket for this rulemaking has
been established under number W-98—
31-III. The docket is available for
inspection from 9 a.m. to 4 p.m. Eastern
Time, Monday through Friday,
excluding legal holidays, at the Water
Docket; EB 57; U.S. EPA; 401 M Street,
SW; Washington, D.C. For access to
docket materials, please call (202) 260—
3027 to schedule an appointment. Every
user is entitled to xerox 100 free pages
before incurring a charge. Above this
quantity, the Docket may charge 15
cents a page.

I. Basis for Today’s Action and Request
for Comment

A. Why Did EPA Publish the July 13,
2000 Rule?

EPA published a final rule on July 13,
2000 (65 FR 43586) amending the
Agency'’s existing regulations
implementing the CWA’s TMDL and
NPDES programs. The final regulations
were intended to:

a. Provide for a complete national
accounting of impaired waterbodies and
tracking of progress towards restoration
and clean-up;

b. clarify and provide more specificity
regarding the required elements of a
comprehensive TMDL program;

c. achieve national consistency in all
elements of the TMDL program;
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d. require implementation plans as a
specific element of a TMDL under
303(d)

e. require documentation of
reasonable assurance that reliable
nonpoint source controls would be
implemented in order to share load
reductions between point and nonpoint
sources;

f. require that TMDLs be established
at an even pace in the 10 to 15 years
following the time a waterbody is first
listed;

g. prescribe when EPA would step in
to do lists and TMDLs for States,
Territories or authorized Tribes;

h. require EPA to issue NPDES
permits implementing TMDL wasteload
allocations within two years of TMDL
establishment, when it is the permitting
authority; and

i. require EPA to use its authority to
step-in when States fail to revise and re-
issue permits needed to implement
TMDL wasteload allocations.

B. Why Does EPA Want To Undertake a
Further Review of the TMDL
Regulations?

As EPA was developing the final rule,
many organizations and individuals
expressed reservations about the
proposed requirements of the rule. The
proposal had generated significant
concerns and EPA had received more
than 34,000 comments on the proposed
rule. Because of the controversy,
Congress enacted an amendment to the
Military Construction Appropriations
Act: FY 2000 Supplemental
Appropriations (Pub. L. 106—426). This
provision prohibited EPA from using
funds made available for fiscal years
2000 and 2001 “‘to make a final
determination on or implement” the
July 2000 TMDL rule. This Act was
signed by the President on July 14, 2000
effectively prohibiting EPA from
implementing the final regulations
which had been signed by the
Administrator on July 11, 2000.
Anticipating that the amendment would
go into effect, EPA provided that the
effective date of the regulations would
be 30 days after the date that Congress
allowed EPA to implement the
regulations.

EPA’s decision to promulgate the July
2000 regulations and the content of the
final regulations have generated
concerns expressed in letters, testimony,
public meetings, Congressional action,
and litigation. States, business and
industry groups, agriculture and forestry
organizations, and local governments
have questioned the scope, complexity,
cost, and inflexibility of some of the
new requirements and have challenged
the basis for and appropriateness of

some of the new requirements. EPA is
listing below some examples of
concerns that have been identified to
date. State officials and their
representatives have expressed concerns
about the capacity of State governments
to carry out the many new requirements
in the final rule and assert that the rule
interferes with State authority. Other
State objections include criticism that
specific load and wasteload allocations
in TMDLs, together with the time frames
to complete TMDLs and implement
them, will limit opportunity for
stakeholder involvement in defining
equitable point and nonpoint source
controls. States have also indicated their
concern about the role of EPA in
administration of authorized NPDES
programs, particularly the rule
provisions regarding EPA objection to
state-issued expired and
administratively-continued permits in
order to implement wasteload
allocations.

Local government officials have
objected to TMDL allocation approaches
that could result in municipal point
sources bearing an inequitable share of
the pollutant load reductions needed to
attain water quality standards.
Agriculture, forestry, cattle and poultry
groups have expressed their concern
that the new implementation plan
requirement places EPA in an
inappropriate position for dealing with
nonpoint source controls and that the
rule does not allow for adaptive
management. Some assert that there is
not enough data to support TMDLs, that
some pollutants are not suitable for
TMDL calculation, that the section
303(d) lists are not based on
scientifically-defensible data, or that the
delisting criteria are too inflexible.

Environmental groups have expressed
their concern that the rule does not do
enough to address water quality
impairments from nonpoint sources,
and have argued that the new schedules
in the rule unlawfully extend Clean
Water Act deadlines. They also object to
EPA’s interpretation of what constitutes
lack of substantial progress in
developing TMDLs, and believe that the
rule should specify that EPA
immediately act upon a State, Territory
or authorized Tribe’s failure to meet a
deadline.

Many of these concerns are reflected
in recent lawsuits challenging the July
2000 rule. Currently ten petitions have
been filed by States, industrial and
agricultural groups, and environmental
organizations asserting that EPA’s July
2000 rule exceeds the Agency’s
authority under section 303(d) of the
Clean Water Act. In addition, several
groups have intervened in these

lawsuits. The issues raised by the
petitioners include the scope and
content of the section 303(d) list, the
elements of an approvable TMDL,
scheduling and backstopping of TMDLs,
and the change to the NPDES
regulations addressing administrative
continuance of permits.

Finally, in the FY 2001
Appropriations Bill, Congress directed
EPA to contract with the National
Academy of Sciences to evaluate the
adequacy of scientific methods and
approaches currently available to
support development and
implementation of TMDLs. The report is
available from the National Academy
Press. In general, the report is
supportive of the TMDL program.
However, it includes several
recommendations which EPA needs to
analyze carefully to determine whether
these recommendations can be
implemented in the context of the July
2000 rule. Particularly, EPA is
examining how the July 2000 rule
would need to be revised in order to
respond to the NRC’s recommendations,
including its findings that “many waters
now on State 303(d) lists were placed
there without the benefit of adequate
water quality standards, data or
waterbody assessment” and the NRC’s
recommendation that “adaptive
implementation is needed to ensure that
the TMDL program is not halted because
of a lack of data and information, but
rather progresses while better data are
collected and analyzed with the intent
of improving upon initial TMDL plans.”

While no one rule will satisfy all of
these concerns, taken together, the
concerns expressed by States and other
interested parties raise a significant
question as to whether the rule sets out
a workable and effective approach to
meeting Clean Water Act goals.

C. What Is EPA Proposing Today?

1. Delay of the Effective Date of the July
2000 Rule

Today, EPA is proposing to delay the
effective date of the TMDL rule until
April 30, 2003, to allow time for
reconsideration of specific aspects of the
rule. EPA intends to use this time to:

* Fully analyze the findings and
recommendations of the NRC report;

 Discuss better ways to construct the
TMDL program with a broad array of
interested parties; and

* Revise the TMDL rules through a
notice and comment process.

EPA believes that an 18-month delay
of the effective date is the minimum
necessary for the Agency to be able to
go through a meaningful consultation
process, analyze and reconcile the
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recommendations of the various
stakeholders and implement program
changes. During that delay the program
will continue to operate under the 1985
TMDL regulations as amended in 1992
at 40 CFR Part 130. Under these
regulations, the States and EPA will
continue to make significant progress in
restoring impaired waters. EPA expects
to approve more than 1,500 TMDLs in
FY 2001 and is working with the States
to improve the technical underpinnings
of the program through a series of State/
EPA regional forums sponsored by EPA
and the Association of State and
Interstate Water Pollution Control
Administrators and development of
technical guidance such as the recently
released protocol for developing
pathogen TMDLs.

2. Revision of the Due Date on Which
States Are Required To Submit the 2002
List of Impaired Waters

Section 130.7 (d)(1) requires that
States submit a list of water quality
limited segments still requiring TMDLs

on April 1 of every even-numbered year.

Under this requirement the next list
would be due on April 1, 2002.
However, EPA has been unable to issue
guidance to the States, Territories or
authorized Tribes regarding the
development of that list because of the
uncertainty regarding which set of
regulations would control the listing
process in 2002, and the Congress’s
prohibition on spending funds to
implement the July 2000 rule. In
addition the NRC report provides a
number of recommendations for
improving the listing process which
EPA is considering implementing to the
extent they are consistent with the
Clean Water Act and the existing
regulations. In order to do this, EPA
believes that it would have to develop
and issue guidance regarding
development of the States’ 2002 lists
that takes into account the various
recommendations of the NRC. However,
EPA does not believe there is enough
time to allow States, Territories and
authorized Tribes to be able to
participate in the development of that
guidance and to use it to develop lists
by April 1, 2002, EPA, therefore,
believes that it would be appropriate to
revise the date for submission of the
2002 lists to be October 1, 2002. A delay
of six months will afford EPA the time
to develop such guidance and make it
available to the States for use in
compiling their 2002 lists. Moreover,
EPA does not believe that this brief
delay of the due date for these lists will
in any way pose a risk to public health
or jeopardize the clean-up of the
Nations’s impaired waters. EPA and the

States will continue to develop TMDLs
based on the 1998 lists. EPA is not
aware of any State where postponing the
2002 list will affect the number of
TMDLs to be developed in 2002.

The proposed rule includes a limited
exception that would retain the existing
requirement for a State to submit a 2002
list by April 1, 2002, if a court order or
consent decree or commitment in a
settlement agreement expressly requires
EPA to take an action related to the
State’s 2002 list prior to October 1,
2002. In recent years, litigation under
Section 303(d) has resulted in court
orders, consent decrees, and settlement
agreements in a number of States related
to EPA obligations in implementing
Section 303(d). In order to enable EPA
to meet a commitment embodied in a
court order, consent decree, or
settlement agreement, today’s proposed
rule would retain the existing
requirement for a State to submit a list
by April 1, 2002 if a court order or
consent decree or commitment in a
settlement agreement expressly requires
EPA to take an action related to the
State’s 2002 list prior to October 1,
2002. The Act grants EPA the
discretionary authority to interpret the
requirement that States submit lists
“from time to time.” In the exercise of
this authority EPA believes that it is
appropriate to continue to require a list
by April 1, 2002 in those States in
which the absence of a list on that date
would unsettle an existing court order,
consent decree or commitment in a
settlement agreement. EPA has reviewed
the consent decrees, court orders, and
settlement agreements in cases
involving the TMDL program and
believes the only order, consent decree,
or settlement agreement with a
requirement for EPA to take an action
expressly related to the 2000 list before
October 1, 2001, is a consent decree for
Georgia.

3. Request for Comment

EPA will consider comments received
during the comment period for this
notice that address the proposed delay
of the July 2000 TMDL rule’s effective
date, and EPA will decide whether to
issue a final delay of the effective date
by September 30, 2001. The effect of
this delay would be that the TMDL
program would continue to operate
under the rules promulgated in 1985, as
amended in 1992, at 40 CFR Part 130.
EPA will also consider comments that
address the proposed revision of the due
date of the next section 303(d) list to
October 1, 2002 and decide whether to
promulgate this amendment by
September 30, 2001. In addition, EPA
will consider comments on its proposal

to retain the existing April 1, 2002, due
date if a court order, consent decree, or
commitment in a settlement agreement
expressly requires EPA to take an action
related to the State’s 2002 list prior to
October 1, 2002. EPA also solicits public
comment on whether there are any such
orders, consent decrees, or settlement
agreements other than a consent decree
in Georgia, as noted above. If there are,
and if EPA revises the due date to
October 1, 2002, as proposed, EPA will
notify those States and will identify
those States in the notice of final
rulemaking as States, subject to the
exception, in which submission of a
year 2002 list by April 1, 2002, would
be required. EPA solicits comments
whether to include this exception in the
final rule.

II. Administrative Requirements

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, (October 4, 1993)), EPA must
determine whether the regulatory action
is “significant”” and therefore subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is not a “significant
regulatory action” and as such, has not
been submitted to OMB for review.

B. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a



Federal Register/Vol. 66, No. 154/ Thursday, August 9,

2001 /Proposed Rules

41821

disproportionate effect on children. If
the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by EPA. This proposed rule
is not subject to Executive Order 13045
because it is not economically
significant as defined in Executive
Order 12866.

C. Unfunded Mandates Reform Act
(UMRA) of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, Tribal
and local governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal Mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s proposed rule contains no
Federal mandates (under the regulatory
provisions of Title I of the UMRA) for
State, local, or Tribal governments or

the private sector. The proposed rule
imposes no enforceable duty on any
State, local or Tribal government or the
private sector. Thus, today’s rule is not
subject to the requirements of sections
202 and 205 of UMRA. For the same
reason, EPA has also determined that
this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action does not impose any requirement
on anyone. Thus, there are no costs
associated with this action . Therefore,
today’s rule is not subject to the
requirements of section 203 of UMRA.

D. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This
proposed action does not impose any
requirements on anyone and does not
voluntarily request information.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

E. Regulatory Flexibility Act (RFA), As
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. After considering the

economic impacts of today’s proposed
rule on small entities, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. This proposed
action does not impose any
requirements on anyone, including
small entities.

F. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
impose any new technical standards.

G. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposal does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in
executive Order 13132. It would merely
delay the effective date of the July 2000
rule and the due date of the April 2002
lists. Thus, Executive Order 13132 does
not apply to this rule.

In the spirit of Executive Order 13132,
and in accordance with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
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proposed rule from State and local
officials.

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian Tribes, on the
relationship between the Federal
government and the Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian Tribes.”

This proposed rule would merely
delay the effective date of the July 2000
TMDL Rule and delay the due date of
the April 1, 2002 lists. Thus, Executive
Order 13175 does not apply to this rule.

In the spirit of Executive Order 13175,
and in accordance with EPA policy to
promote communications between EPA
and Tribal governments, EPA
specifically solicits additional comment
on this proposed rule from Tribal
officials.

I Plain Language Considerations

The agency is required to write all
rules in plain language. EPA invites
public comment on how to make this
proposed rule easier to understand.
Comments may address the following
questions and other factors as well:

A. Has EPA organized the material to suit
your needs?

B. Are the requirements in the rule clearly
stated?

C. Does the rule contain technical wording
or jargon that is not clear?

D. Would a different format (grouping or
order of sections, use of headings,
paragraphing) make the rule easier to
understand?

E. Would more (but shorter) sections be
better?

F. Could EPA improve clarity by using
additional tables, lists or diagrams?

G. What else could EPA do to make the
rule easier to understand?

J. Executive Order 13211: Energy Effects

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use”, 66
FR 28355 (May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

List of Subjects

40 CFR Part 9

Reporting and recordkeeping
requirements.

40 CFR Part 122

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 123

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

40 CFR Part 124

Environmental protection,
Administrative practice and procedure,
Hazardous substances, Indians-lands,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

40 CFR Part 130

Environmental protection,
Intergovernmental relations, Reporting
and recordkeeping requirements, Water
pollution control.

Dated: July 31, 2001.
Christine T. Whitman,
Administrator.

PARTS 9, 122, 123, 124 AND 130—
PROPOSED DELAY OF EFFECTIVE
DATE AND REVISIONS

For the reasons stated in the
preamble, EPA proposes:

1. To delay the effective date of the
amendments to 40 CFR part 9, 122, 123,
124 and 130 published July 13, 2000 (65
FR 43586) until April 30, 2003.

2. To amend 40 CFR part 130 to read
as follows:

PART 130—WATER QUALITY
PLANNING AND MANAGEMENT

a. The authority citation for part 130
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.

b. Section 130.7 is amended by
adding a new sentence after the fourth
sentence in paragraph (d)(1) to read as
follows:

§130.7 Total maximum daily loads (TMDL)
and individual water quality-based effluent
limitations.
* * * * *

(d)* * *(1) * * * For the year 2002
submission, States must submit a list

required under paragraph (b) of this
section by October 1, 2002, unless a
court order, consent decree or
commitment in a settlement agreement
expressly requires EPA to take an action
related to the State’s 2002 list prior to
October 1, 2002, in which case, the State
must submit a list by April 1, 2002.

* * %
* * * * *

[FR Doc. 01-20017 Filed 8-8—-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4122b; FRL-7027-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for the Allegheny
Ludlum Corporation’s Brackenridge
Facility in the Pittsburgh-Beaver Valley
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Pennsylvania for the
purpose of establishing and requiring
reasonably available control technology
for the Allegheny Ludlum Corporation’s
Brackenridge facility, a major source of
volatile organic compounds (VOC) and
nitrogen oxides ( NOx) located in the
Pittsburgh-Beaver Valley ozone
nonattainment area (the Pittsburgh
area). In the Final Rules section of this
Federal Register, EPA is approving the
Commonwealth’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. The
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
this action, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by September 10, 2001.

ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
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Air Quality Planning and Information
Services Branch, Mail code 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.
FOR FURTHER INFORMATION CONTACT.:
Michael Ioff at (215) 814-2166, the EPA
Region IIT address above or by e-mail at
ioff. mike@epa.gov. Please note that
while questions may be posed via
telephone and e-mail, formal comments
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the ‘“Rules and Regulations”
section of this Federal Register
publication.

Dated: August 1, 2001.
Thomas C. Voltaggio,
Deputy Regional Administrator, Region III.
[FR Doc. 01-20040 Filed 8—8-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4123b; FRL-7027-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Two Individual
Sources in the Pittsburgh-Beaver
Valley Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania for the
purpose of establishing and requiring
reasonably available control technology
(RACT) for two major sources of volatile
organic compounds (VOC) and nitrogen
oxides ( NOx). These sources are located
in the Pittsburgh-Beaver Valley ozone
nonattainment area. In the Final Rules

section of this Federal Register, EPA is
approving the Commonwealth’s SIP
revisions as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. The rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

DATES: Comments must be received in
writing by September 10, 2001.
ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Air Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103;
Allegheny County Health Department,
Bureau of Environmental Quality,
Division of Air Quality, 301 39th Street,
Pittsburgh, Pennsylvania 15201 and the
Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Janice Lewis at (215) 814—2185 or Betty
Harris at (215) 814—2168, the EPA
Region III address above or by e-mail at
lewis.janice@epa.gov or
harris.betty@epa.gov. Please note that
while questions may be posed via
telephone and e-mail, formal comments
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”

section of this Federal Register
publication.

Dated: July 31, 2001.
Thomas C. Voltaggio,
Deputy Regional Administrator, Region III.
[FR Doc. 01-20044 Filed 8—8—01; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 01-150; FCC 01-205]

Implementation of Further
Streamlining Measures for Domestic
Section 214 Authorizations

AGENCY: Federal Communications
Commission

ACTION: Proposed rule.

SUMMARY: This document proposes
further streamlining of applications
under section 214 of the
Communications Act of 1934, as
amended (Act), to acquire domestic
transmission lines through acquisitions
of corporate control where, based on
predetermined criteria, it would require
little scrutiny for the Commission to
determine that they would serve the
public interest.

DATES: Comments are due September
10, 2001. Reply Comments are due
October 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Henry Thaggert, Attorney-Advisor,
Policy and Program Planning Division,
Common Carrier Bureau, (202) 418—
7941.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking, CC Docket No.
01-150, FCC 01-205, adopted July 12,
2001 and released July 20, 2001. The
complete text of this Notice of Proposed
Rulemaking is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Courtyard Level, 445 12th
Street, SW., Washington, DC, and also
may be purchased from the
Commission’s copy contractor,
International Transcription Services,
(ITS, Inc.), CY-B400, 445 12th Street,
SW., Washington, DC.

Synopsis of Notice of Proposed
Rulemaking

1. The Commission seeks comment on
its proposal to streamline its rules with
respect to domestic section 214
authorizations involving acquisitions of
corporate control. In particular, it
proposes streamlined treatment of
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applications under section 214 of the
Act for transfer of domestic interstate
transmission lines through acquisition
of corporate control where it would
require little scrutiny in order for the
Commission to determine that the
transaction would serve the public
interest.

2. Specifically, the Commission seeks
comment on whether to shorten the
review period for a predetermined class
of domestic section 214 applications so
that absent written notice to the
contrary from the Commission, transfers
involving a predetermined class of non-
dominant carriers would automatically
be granted after 31 days, and transfers
involving a predetermined class of
dominant carriers would automatically
be granted after 60 days. Additionally,
the Commission seeks comment on: (1)
What criteria to employ to determine
eligibility for streamlined review; (2)
how to treat a streamlined domestic
section 214 application that is
accompanied by a request for waiver of
Commission rules; (3) whether the
Commission should have the discretion
to remove an application from
streamlined processing; (4) how the
Common Carrier Bureau should treat a
streamlined application when the
applicants file related applications in
other bureaus; and (5) whether the
Commission should continue to require
resellers and other non-dominant
carriers to file applications for transfers
of control.

Initial Regulatory Flexibility Act
Analysis

1. As required by the Regulatory
Flexibility Act, 5 U.S.C. 603, the
Commission has prepared this Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rules proposed in this Notice of
Proposed Rule Making. Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Notice of Proposed Rule Making
provided in section IV(C) of the Notice
of Proposed Rule Making. The
Commission will send a copy of the
Notice of Proposed Rule Making,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a).

Need for, and Objectives of, the
Proposed Rules

2. The Commission has initiated this
proceeding to seek comment on how it
might improve and streamline
applications under section 214 to

acquire domestic transmission lines
through acquisitions of corporate
control that require little scrutiny in
order for the Commission to determine
that they serve the public interest. The
Commission also proposes to shorten
the review periods for transfers of
control.

Legal Basis

3. The legal basis for any action that
may be taken pursuant to the Notice of
Proposed Rulemaking is contained in
sections 2, 4, 201, 214, 303 and 403 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154, 201-202, 303
and 403, and §§1.1, 1.411 and 1.412 of
the Commission’s rules, 47 CFR 1.1,
1.411 and 1.412.

Description and Estimate of the Number
of Small Entities To Which the Proposed
Rules Will Apply

4. The Regulatory Flexibility Act
directs agencies to provide a description
of, and where feasible, an estimate of
the number of small entities that may be
affected by the proposed rulemaking, if
adopted. See 5 U.S.C. 603(b)(3). The
Regulatory Flexibility Act defines the
term ““small entity” as having the same
meaning as the terms ““small business,”
“small organization,” and “‘small
governmental jurisdiction.” See 5 U.S.C.
601(6). In addition, the term ‘“‘small
business” has the same meaning as the
term ‘““small business concern” under
section 3 of the Small Business Act. See
5 U.S.C. 601(3). A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. See 15 U.S.C.
632.

5. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be data the Commission
publishes in its Trends in Telephone
Service report. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission has indicated that there are
4,144 interstate carriers. These carriers
include, inter alia, local exchange
carriers, wireline carriers and service
providers, interexchange carriers,
competitive access providers, operator
service providers, pay telephone
operators, providers of telephone
service, providers of telephone
exchange service, and resellers.

6. The SBA has defined
establishments engaged in providing
“Radiotelephone Communications” and

“Telephone Communications, Except
Radiotelephone” to be small businesses
when they have no more than 1,500
employees. See 13 CFR 121.201;
Executive Office of the President, Office
of Management and Budget, Standard
Industrial Classification Manual (1987).
Further, this analysis discusses the total
estimated number of telephone
companies falling within the two
categories and the number of small
businesses in each. This analysis also
attempts to refine further those
estimates to correspond with the
categories of telephone companies that
are commonly used under our rules.

7. The Commission includes small
incumbent local exchange carriers
(LEGs) in this present Regulatory
Flexibility Act analysis. As noted above,
a “‘small business” under the Regulatory
Flexibility Act is one that, inter alia,
meets the pertinent small business size
standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” See
15 U.S.C. 632(a)(1). The SBA’s Office of
Advocacy contends that, for Regulatory
Flexibility Act purposes, small
incumbent LECs are not dominant in
their field of operation because any such
dominance is not “‘national” in scope.
See Letter from Jere W. Glover, Chief
Counsel for Advocacy, SBA, to William
E. Kennard, Chairman, FCC (May 27,
1999); 15 U.S.C. 632(a) (Small Business
Act); 5 U.S.C. 601(3); 13 CFR 121.102(b).
The Commission, therefore, included
small incumbent LECs in this
Regulatory Flexibility Act analysis,
although the Commission emphasizes
that this Regulatory Flexibility Act
action has no effect on FCC analyses
and determinations in other, non-
Regulatory Flexibility Act contexts.

8. Total Number of Telephone
Companies Affected. The U.S. Bureau of
the Census (“Census Bureau”) reports
that, at the end of 1992, there were
3,497 firms engaged in providing
telephone services, as defined therein,
for at least one year. See U.S.
Department of Commerce, Bureau of the
Census, 1992 Census of Transportation,
Communications, and Utilities:
Establishment and Firm Size, at Firm
Size 1-123 (1995) (“1992 Census”’). This
number contains a variety of different
categories of carriers, including local
exchange carriers, interexchange
carriers, competitive access providers,
cellular carriers, mobile service carriers,
operator service providers, pay
telephone operators, covered
specialized mobile radio providers, and
resellers. It seems certain that some of
these 3,497 telephone service firms may
not qualify as small entities or small
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incumbent LECs because they are not
“independently owned and operated.”
See 15 U.S.C. 632(a)(1). For example, a
PCS provider that is affiliated with an
interexchange carrier having more than
1,500 employees would not meet the
definition of a small business. It is
reasonable to conclude that fewer than
3,497 telephone service firms are small
entity telephone service firms or small
incumbent LECs that may be affected by
the proposed rules, herein adopted.

9. Wireline Carriers and Service
Providers. The SBA has developed a
definition of small entities for telephone
communications companies except
radiotelephone (wireless) companies.
The Census Bureau reports that there
were 2,321 such telephone companies
in operation for at least one year at the
end of 1992. See 1992 Census, at Firm
Size 1-123. According to the SBA’s
definition, a small business telephone
company other than a radiotelephone
company is one employing no more
than 1,500 persons. See 13 CFR 121.201,
SIC Code 4813; 1997 NAICS 51331. All
but 26 of the 2,321 non-radiotelephone
companies listed by the Census Bureau
were reported to have fewer than 1,000
employees. Thus, even if all 26 of those
companies had more than 1,500
employees, there would still be 2,295
non-radiotelephone companies that
might qualify as small entities or small
incumbent LECs. The Commission does
not have data specifying the number of
these carriers that are not independently
owned and operated, and thus are
unable at this time to estimate with
greater precision the number of wireline
carriers and service providers that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that fewer than 2,295 small
telephone communications companies
other than radiotelephone companies
are small entities or small incumbent
LECs that may be affected by the
proposed rulemaking. The Commission
further notes that some of these small
entities may be “‘connecting carriers,” as
defined in section 3(11) of the Act, 47
U.S.C. 153(11), and would not be
subject to section 214 or §63.01 when
engaging in an acquisition of corporate
control and thus would not require prior
Commission approval to consummate a
transaction involving an acquisition of
corporate control.

10. Local Exchange Carriers. Neither
the Commission nor the SBA has
developed a definition for small
providers of local exchange services.
The closest applicable definition under
the SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.

See 13 CFR 121.201, SIC Code 4813.
According to the most recent Trends in
Telephone Service data, 1,348
incumbent carriers reported that they
were engaged in the provision of local
exchange services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are either dominant in their field of
operations, are not independently
owned and operated, or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of LECs that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that fewer than 1,348
providers of local exchange service are
small entities or small incumbent LECs
that may be affected by the proposed
rulemaking.

11. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services. The closest
applicable definition under the SBA
rules is for telephone communications
companies other than radiotelephone
(wireless) companies. See 13 CFR
121.201, SIC code 4813; 1997 NAICS
51331. According to the most recent
Trends in Telephone Service data, 171
carriers reported that they were engaged
in the provision of interexchange
services. See FCC, Common Carrier
Bureau, Industry Analysis Division,
Trends in Telephone Service, Table 19.3
(March 2000). The Commission does not
have data specifying the number of
these carriers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of IXCs that
would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 171
small entity IXCs that may be affected
by the proposed rulemaking.

12. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
competitive access services providers
(CAPs). The closest applicable
definition under the SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. See 13 CFR 121.201, SIC
code 4813; 1997 NAICS 51331.
According to the most recent Trends in
Telephone Service data, 212 CAP/
competitive LECs carriers and 10 other

LEGCs reported that they were engaged in
the provision of competitive local
exchange services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated, or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of CAPs that would qualify
as small business concerns under the
SBA’s definition. Consequently, the
Commission estimates that there are
fewer than 212 small entity CAPs and
10 other LECs that may be affected by
the proposed rulemaking.

13. Operator Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
providers of operator services. The
closest applicable definition under the
SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.
See 13 CFR 121.201, SIC code 4813,;
1997 NAICS 51331. According to the
most recent Trends in Telephone
Service data, 24 carriers reported that
they were engaged in the provision of
operator services. See FCC, Common
Carrier Bureau, Industry Analysis
Division, Trends in Telephone Service,
Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of operator service
providers that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are
fewer than 24 small entity operator
service providers that may be affected
by the proposed rulemaking.

14. Pay Telephone Operators. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to pay telephone
operators. The closest applicable
definition under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. See 13 CFR 121.201, SIC
code 4813; 1997 NAICS 51331.
According to the most recent Trends in
Telephone Service data, 615 carriers
reported that they were engaged in the
provision of pay telephone services. See
FCC, Common Carrier Bureau, Industry
Analysis Division, Trends in Telephone
Service, Table 19.3 (March 2000). The
Commission does not have data
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specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of pay telephone operators
that would qualify as small business
concerns under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 615
small entity pay telephone operators
that may be affected by the proposed
rulemaking.

15. Resellers (including debit card
providers). Neither the Commission nor
the SBA has developed a definition of
small entities specifically applicable to
resellers. The closest applicable SBA
definition for a reseller is a telephone
communications company other than
radiotelephone (wireless) companies.
See 13 CFR 121.201, SIC code 4813;
1997 NAICS 51331. According to the
most recent Trends in Telephone
Service data, 388 toll and 54 local
entities reported that they were engaged
in the resale of telephone service. See
FCC, Common Carrier Bureau, Industry
Analysis Division, Trends in Telephone
Service, Table 19.3 (March 2000). The
Commission does not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of resellers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, the Commission
estimates that there are fewer than 388
small toll entity resellers and 54 small
local entity resellers that may be
affected by the proposed rulemaking.

16. Toll-Free 800 and 800-Like Service
Subscribers. Neither the Commission
nor the SBA has developed a definition
of small entities specifically applicable
to 800 and 800-like service (“toll free”)
subscribers. The most reliable source of
information regarding the number of
these service subscribers appears to be
data the Commission collects on the
800, 888, and 877 numbers in use. See
FCC, CCB Industry Analysis Division,
FCC Releases Study on Telephone
Trends, Thbls. 21.2, 21.3 and 21.4
(February 19, 1999). According to our
most recent data, at the end of January
1999, the number of 800 numbers
assigned was 7,692,955; the number of
888 numbers that had been assigned
was 7,706,393; and the number of 877
numbers assigned was 1,946,538. The
Commission does not have data
specifying the number of these
subscribers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at

this time to estimate with greater
precision the number of toll free
subscribers that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are
fewer than 7,692,955 small entity 800
subscribers, fewer than 7,706,393 small
entity 888 subscribers, and fewer than
1,946,538 small entity 877 subscribers
may be affected by the proposed
rulemaking.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

17. In this Notice of Proposed
Rulemaking, the Commission proposes a
number of steps to reduce the regulatory
burden on carriers filing section 214
authorization under the
Communications Act. The Commission
does not believe that small entities
would be disproportionately affected by
the implementation of the measures
under consideration. In this Notice of
Proposed Rulemaking, the Commission
proposes to clarify existing rules and
shorten the review period for a
predetermined class of domestic section
214 applications. The Commission
expects these changes would save
carriers time and labor in the pre-filing
stage, by reducing the amount of
research required and documentation to
be submitted when it is apparent that
the transaction would require little
scrutiny in order for the Commission to
determine that it serves the public
interest. The Commission also expects
these changes would save carriers time
and labor during the review period by
reducing costs associated with
uncertainty surrounding the current
process. Accordingly, any costs
associated with the proposed measures
in this Notice of Proposed Rulemaking
would not be greater for small carriers.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

18. The Regulatory Flexibility Act
requires an agency to describe any
significant alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design
standards; and (4) an exemption from

coverage of the rule, or any part thereof,
for small entities. See 5 U.S.C. 603(c).

19. In section II(B) of the Notice of
Proposed Rulemaking, the Commission
seeks comment on whether the
established Commission review periods
for transfers of control should be 31
days for non-dominant carriers. In
considering alternatives to a 31-day
review, the Commission weighed the
need for Commission time to review the
application and public record
(including adequate time for
competitors and other interested parties
to file a petition to deny a proposed
application), versus the costs faced by
the applicants associated with filing, as
well as the business and legal
uncertainty that accompanies an
extended waiting period. Accordingly, it
is possible that a 31-day review period
would minimize application-related
costs and uncertainties while preserving
the Commission’s ability to review the
proposed transaction. The item also
seeks comment whether longer or
shorter review periods should apply.
The review period would apply to all
non-dominant carriers including small
entities. The Commission staff has come
to no conclusion as to what length
review period should apply. However,
one argument in favor of a 31-day
review period is that a shorter review
period would have the unintended
result of impacting small entities
negatively rather than beneficially.
Small entities commenting on the
appropriate review period may wish to
address whether small entities would be
negatively impacted by a shorter review
period because they would not be able
to effectively comment on the public
interest benefits or harms of
competitors’ proposed consolidations.

20. The Notice of Proposed
Rulemaking, in section II(B), also seeks
comment on whether to accord
streamlined treatment to applications
that are accompanied by requests for
waivers of other Commission rules. The
Commission has come to no conclusion
whether such a rule should apply.
However, one consideration in favor of
considering waiver requests on a case by
case basis is that small entities seeking
to comment on issues raised by the
waiver may lack the resources to
adequately or timely respond otherwise.
Therefore, the Commission believes it
should maintain the flexibility to
consider whether commenters
representing the interests of small
entities have had adequate opportunity
to comment.
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Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

21. None.

Procedural Matters

1. Pursuant to the authority contained
in sections 2, 4(i)-(j), 201, 214, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 152,
154(i)—(j), 201, 214, and 303(r), that the
Notice of Proposed Rulemaking in CC
Docket No. 01-150 is adopted.

2. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
the Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

3. Pursuant to sections 2, 4(i)-(j), 201,
214, and 303(r) of the Communications
Act of 1934, as amended, 47 U.S.C. 152,
154(i)(j), 201, 214, and 303(r), that the
Notice of Proposed Rulemaking in CC
Docket No. 01-150 is adopted.

Comments are due September 10, 2001.
Reply Comments are due October 9,
2001.

List of Subjects in 47 CFR Part 63

Communications common carriers,
Telecommunications, Transfers of
control, Mergers.

Federal Communications Commaission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-20001 Filed 8—8-01; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Kudzu Eradication Environmental
Impact Statement—Shawnee National
Forest

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The Forest Service will
prepare an Environmental Impact
Statement (EIS) to analyze eradicaiton of
Kudzu infestations on the Shawnee
National Forest. The purposed action
includes eradication of approximately
90 acres of known kudzu infestations
and subsequently identified infestations
on the Shawnee National Forest. The
purpose and need for this proposal is to
remove the kudzu threat to biodiversity
on the Shawnee National Forest.

DATES: Comments concerning the
proposed action and scope of the
analysis should be received within 30
days of this notice to receive timely
consideration in the Draft EIS. An open
house is scheduled for August 23, 2001
(4:00 p.m. to 8:00 p.m.). The Draft EIS

is anticipated to be filed and available
for review by December, 2001. The Final
EIS is anticipated to be filed by March
2002.

ADDRESSES: Mail written comments to:
Tom Neal, Vienna Ranger District, P.O.
Box 37, Vienna, IL 62995. Send
electronic mail comments to:
tneal@fs.fed.us with a subject line that
reads “Kudzm Eradication EIS”. The
open house will be at the Shawnee
National Forest Supervisors Office, 50
Highway 145 South, Harrisburg, Illinois.
FOR FURTHER INFORMATION CONTACT: Tom
Neal, EIS Team Leader, or Nicholas J.
Giannettino, District Ranger, at the
Vienna Ranger District, Address: P.O.
Box 37, Vienna, IL. 62995; Telephone:
(618-658—2111) Tom Neal may also be
contacted by electronic mail at
tneal@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
information presented in the notice is
included to help the reviewer determine
if they are interested in or potentially
affected by this project. The information
is this notice is summarized. Those who
wish to comment on this project, or are
otherwise interested in or potentially
affected by it, are encouraged to review
more detailed information available.
Additional information may be obtained
from the contacts listed in the preceding
section of this notice or at the Shawnee
National Forest’s website http://
www.fs.fed.us/r9/shawnee/.

Purpose of and Need for Action

Kudzu, Pueraria lobatas, is an
invasive species that was introduced in
the 1930’s to help control soil erosion.
Today, kudzu a federal noxious weed is
a classic example of another well-
intended introduction that has grown
out of control. Kudzu kills, smothers,
and suppressed other plants beneath its
thickly tangled masses of leaves and
vines. It girdles trees, breaks branches
and even uproots entire trees through
the sheer force of its weight. Kudzu
forms extensive monotypical patches,
alternating or eliminating native plant
communities. Currently, there are six
known areas of infestation of Kudzu on
the Shawnee National Forest (Forest).
Given the invasive nature of kudzu,
additional infestations are likely to
occur. The purpose and need for this
proposal is to remove the kudzu threat
to biodiversity on the Forest. This
purpose and need is consistent with
direction contained in the Shawnee
National Forest Amended Land and
Resource Management Plan (Forest
Plan). This purpose and need is also
responsive to other laws, regulations,
and policies regarding noxious weeds.

Proposed Action

The proposed action is to eradicate
known and subsequently discovered
kudzu infestations on the Forest. The
proposed action includes eradication of
kudzu through application of herbicide
at six known sites on the Forest, totaling
approximately 90 acres. Herbicides to be
used are Transline, Garlon 4, and
Rodeo. Application procedures and
rates will adhere to directions
prescribed by the manufacturers. Kudzu
stems extending into trees may be cut to
facilitate herbicide application and
reduce the quantity of herbicide being

applied. Prescribed fire may be used to
reduce the total volume of kudzu vines,
facilitating herbicide application and
reducing the quantity of herbicide being
applied. Treatment will continue
annually until kudzu is eradicated.
Treatment will be monitored to ensure
compliance with herbicide application
directions and to access the
effectiveness of kudzu eradication
methods. All equipment used for
treating kudzu will be cleaned prior to
leaving the kudzu sites to limit the
spread of the kudzu infestation. Kudzu
sites may be closed to all wheeled
vehicles to limit the possible spread of
the kudzu plant. The proposed action
also includes treatment of subsequent
kudzu sites discovered on the Forest
using the methods described above.
Although there are no known kudzu
infestations in Research Natural Areas
on the Forest, if kudzu were found
there, Forest Service Research would be
involved to coordinate actions for kudzu
eradication. Maps of the proposed
action are available for viewing and
photocopying at the Shawnee National
Forest offices. Electronic viewing is also
available on the Forest’s website:
www.fs.fed.us/r9/shawnee/.

Preliminary Issues

The following preliminary issues have
been identified relating to the proposal:
effects of kudzu on native plant
communities, wildlife, and ecosystem
diversity; and effects of herbicide on
human health, native plant
communities, wildlife, water, and fish.

Alternatives

In preparing the EIS, the Forest
Service will consider a reasonable range
of alternatives to the proposed action,
including a “no action” alternative. The
no action alternative will be the
continuation of implementing the Forest
Plan and all applicable laws,
regulations, and Forest Orders. In the no
action alternative, no kudzu would be
treated allowing existing kudzu plants
and any future kudzu plants to advance
unrestrained onto adjacent National
Forest Systems Lands, other public
lands, or private lands. Based on the
comments received on the proposal,
other alternatives will be considered.
Possible alternatives for kudzu
eradication may include: various
herbicides, mechanical treatments,
prescribed fire, biological treatments,
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silvicultural treatments, and grazing.
Suggestions for alternatives that meet
the purpose and need are welcome.

Public Participation

Public participation will be an
integral part of this project, beginning
with the scoping process, which starts
with publication of this notice. During
the scoping process, the Forest Service
will be seeking information, comments,
and assistance from Federal, State,
County, and local agencies, individuals,
and organizations that may be interested
in or affected by this project action. The
scoping process will include: (1)
Identification of potential issues, (2)
identification of issues to be analyzed in
depth, (3) elimination of insignificant
issues or those which have been covered
by a previous environmental review, (4)
exploring additional alternatives, (5)
identifying potential environmental
effects, and (6) determining potential
cooperating agencies. In addition to this
notice, scoping comments will be
solicited through a scoping package that
will be sent to the project mailing list
and those who otherwise request it;
notice in the Southern Illinoisan
newspaper, Carbondale IL, and an open
house.

Comments concerning the proposed
action and scope of the analysis should
be received within 30 days of this notice
to receive timely consideration in the
Draft EIS. We may also meet with the
public as needed. The Draft EIS is
anticipated to be available by December
2001. The comment period on the Draft
EIS will be 45 days from notice in the
Federal Register.

Reviewer’s Obligation To Comment

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of Draft EISs must structure
their participation in the environmental
review of the proposal, so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553, (1978). Also,
environmental objections that could
have been raised at the Draft EIS stage,
but were not raised until the completion
of the final EIS, may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2nd 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45-day
comment period on the Draft EIS, so

that substantive comments and
objections are made available to the
Forest Service at a time when they can
be meaningfully considered and
responded to in the Final EIS. To assist
the Forest Service in identifying and
considering issues and concerns of the
proposed action, comments on the Draft
EIS should be as specific as possible. It
is also helpful if comments refer to
specific pages or chapters of the draft
statement. Comments may address the
adequacy of the Draft EIS, or the merits
of the alternatives formulated and
discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act in 40 CFR 1503.3, in addressing
these points.

Lead and Cooperating Agencies

The Forest Service is the lead agency.
The Forest will work in cooperation
with the Illinois Department of Natural
Resources in developing and evaluating
issues and alternatives for the
eradication of kudzu.

Responsible Officials

Forrest L. Starkey, Forest Supervisor,
Shawnee National Forest, is the
responsible official for making a project-
level decision on this project. If an
amendment to the Forest Plan is
necessary to implement the project-level
decision, the Forest Supervisor will be
responsible for that portion of the
decision.

Decision Space

Decision-making for this project is
limited to the National Forest System
lands administered by the Shawnee
National Forest. Decision-making will
be based on information in the Draft and
Final EIS and supporting record,
including consideration of all public
comments. Decision-making will be
limited to specific activities relating to
the proposed action and its purpose and
need. No decisions will be made for
actions that are not responsive to the
expressed purpose and need. The
primary decision to be made will be
whether or not to implement the
proposed actions or an action
alternative that responds to the purpose
and need. If the proposed action or an
action alternative is selected for
implementation. The decision may
include minor modifications or
additional measures are appropriate as
necessary. Documentation and rationale
of the included modifications and
additional measures would be made in
a Record of Decision. If no action is
selected for implementation, the

Responsible Official may either
discontinue the planning effort or
document the decision in a Record of
Decision.

Dated: August 3, 2001.
Forrest L. Starkey,
Forest Supervisor.
[FR Doc. 01-19959 Filed 8—8—01; 8:45 am]
BILLING CODE 3401-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Request for Revision of a
Currently Approved Information
Collection

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and the Office of
Management and Budget (OMB)
regulations at 5 CFR part 1320 (60 FR
44978, August 29, 1995), this notice
announces the Natural Resources
Conservation Service’s (NRCS) intention
to request a revision to a currently
approved information collection,
Application for Payment.

DATES: Comments on this notice must be
received on or before October 1, 2001,
to be assured consideration.

FOR FURTHER INFORMATION CONTACT:
Contact Phyllis I. Williams, Agency
OMB Clearance Officer, Natural
Resources Conservation Service, U.S.
Department of Agriculture, 5601
Sunnyside Avenue, Mailstop 5460,
Beltsville, MD 20705-5000, telephone
number (301) 504—2170. Comments may
also be submitted by e-mail to:
phyllis.williams2@usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Risk Protection Programs.

OMB Control Number: 0578-0028.

Expiration Date of Approval:
December 31, 2001.

Type of Request: Revision to a
currently approved information
collection.

Abstract: The primary objective of the
Natural Resources Conservation Service
(NRCS) is to work in partnership with
the American people to conserve and
sustain our natural resources. The
purpose of the Risk Protection Program
information collection is to provide
NRCS program participants a method
for making application for participation
(CCC-1200 and Appendix) in the
Agricultural Management Assistance
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and Soil and Water Conservation
Assistance programs. This information
collection also includes an application
for payment (CCC—1245) for participants
to provide information regarding
completion of conservation program
contract activities, provide certification
of work performed within the required
standards, determine division of
payment, ascertain the status of debt
register collections, and provide the
responsible NRCS official with authority
to make Federal cost-share payments to
the land user, or third party upon
successful completion of a conservation
program long-term contract.

Information collected is used by the
NRCS to ensure the proper utilization of
program funds. The CCC-1200 and
Appendix and the CCC-1245 are the
basic documents used by USDA
program participants to request
assistance and payment through the
local USDA Service Center in return for
applying one or more conservation
practices in a long-term contract (FR
Notice fr06jn01-40 and fr06jn01-41).
NRCS will ask for 3-year OMB approval
within 60 days of submitting the
request.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.54 hours per
response.

Respondents: Farms, individuals, or
households, or State, local, or Tribal
governments.

Estimated Number of Respondents:
5,000.

Estimated Total Annual Burden on
Respondents: 2,917.

Copies of this information collection
and related instructions can be obtained
without charge from Phyllis I. Williams,
Directives Manager, NRCS, USDA, 5601
Sunnyside Avenue, Mailstop 5460,
Beltsville, Maryland 20705-5000,
telephone number (301) 504-2170, e-
mail: phyllis.williams2@usda.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, such as
through the use of appropriate
automated, electronic, mechanical, or
other technologic collection techniques
or other forms of information
technology. Comments may be sent to:

Phyllis I. Williams, Directives Manager,
NRCS, USDA, 5601 Sunnyside Avenue,
Mailstop 5460, Beltsville, Maryland
20705-5000, telephone number (301)
504-2170. Comments may also be
submitted by e-mail to:
phyllis.williams2@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval.

All comments will become a matter of
public record.

Signed at Washington, DC on August 3,
2001.

P. Dwight Holman,

Deputy Chief for Management.

[FR Doc. 01-19995 Filed 8—8—01; 8:45 am)]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-549-813]

Canned Pineapple Fruit From Thailand:
Notice of Extension of Time Limit for
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Constance Handley or Charles Riggle,
Office 5, Group II, AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-0631 and (202) 482—0650,
respectively.

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to make a preliminary
determination within 245 days after the
last day of the anniversary month of an
order for which a review is requested
and a final determination within 120
days after the date on which the
preliminary determination is published.
However, if it is not practicable to
complete the review within these time
periods, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the preliminary
determination to a maximum of 365
days and for the final determination to
180 days from the date of publication of
the preliminary determination (or 300
days if the Department does not extend
the time limit for the preliminary
determination).

Background

On September 6, 2000, the
Department published a notice of
initiation of administrative review of the
antidumping duty order on canned
pineapple fruit from Thailand, covering
the period July 1, 1999, through June 30,
2000 (65 FR 53980). On April 10, 2001,
the Department published the
preliminary results of its administrative
review. See Notice of Preliminary
Results and Partial Rescission of
Antidumping Duty Administrative
Review: Canned Pineapple Fruit From
Thailand, 66 FR 18596 (April 10, 2001).
In our notice of preliminary results, we
stated our intention to issue the final
results of this review no later than
August 8, 2001.

Extension of Time Limit for Final
Results of Review

We determine that it is not practicable
to complete the final results of this
review within the original time limit.
Therefore, the Department is extending
the time limit for completion of the final
results until no later than October 9,
2001. See Decision Memorandum from
Gary Taverman to Bernard T. Carreau,
dated concurrently with this notice,
which is on file in the Central Records
Unit, Room B-099 of the main
Commerce building.

This extension is in accordance with
section 751(a)(3)(A) of the Act.

Dated: August 2, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 01-20020 Filed 8—8-01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Notice of Extension
of Time Limit for the Preliminary
Results of Antidumping Duty New
Shipper Review and the Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for the preliminary results of
antidumping duty new shipper review
and the preliminary results of
antidumping duty administrative
review.

SUMMARY: The Department of Commerce
is extending the time limit for the
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preliminary results of the new shipper
review and the preliminary results of
the administrative review of the
antidumping duty order on fresh garlic
from the People’s Republic of China.
The new shipper review covers one
exporter, Clipper Manufacturing
Company Ltd. The period of review is
June 1, 2000, through November 30,
2000.* The administrative review covers
six manufacturers/exporters, Fook Huat
Tong Kee Pte., Ltd., and Taian Fook
Huat Tong Kee Foods Co., Ltd.
(collectively FHTK), Rizhao Hanxi
Fisheries and Comprehensive
Development Co., Ltd. (Rizhao),
Zhejiang Materials Industry (Zhejiang),
and Wo Hing (H.K.) Trading Co. (Wo
Hing). The period of review for the
administrative review is November 1,
1999, through October 31, 2000.
EFFECTIVE DATE.: August 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Hermes Pinilla or Edythe Artman, AD/
CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—-3477 or (202) 482—
3931, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department of
Commerce’s (the Department’s)
regulations are to 19 CFR part 351
(2000).

Background

On November 8, 2000, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on fresh garlic
from the People’s Republic of China
(PRC) (65 FR 66965). On November 27,
2000, Jinan Import and Export Co.
(Jinan) requested a review of exports of
its merchandise to the United States. On
November 30, 2000, Fook Huat Tong
Kee Pte., Ltd., and Taian Fook Huat
Tong Kee Foods Co., Ltd. (collectively
FHTK), requested a review of their
exports to the United States. On the
same day, the petitioner, the Fresh
Garlic Producers Association and its
individual members, requested reviews
of the following producers and/or
exporters of the subject merchandise:

1The period of review for the new shipper review
was established in accordance with
§351.214(g)(1)(ii)(B) of our regulations.

FHTK; Rizhao Hanxi Fisheries and
Comprehensive Development Co., Ltd.
(Rizhao); Zhejiang Materials Industry
(Zhejiang); Wo Hing (H.K.) Trading Co.
(Wo Hing); Feidong; and an unidentified
producer or exporter responsible for a
shipment of fresh garlic imported by
Good Time Produce, Inc. We published
a notice of initiation of administrative
review on December 28, 2000. See Fresh
Garlic From the People’s Republic of
China: Initiation of Administrative
Antidumping Duty Review, 65 FR 82322
(Jan. 3, 2001). On November 29, 2000,
as amended on December 8, 2000, a
legal representative submitted a request
for a new shipper review in accordance
with section 751(a)(2)(B) of the Act and
§ 351.214(c) of the Department’s
regulations on behalf of Clipper
Manufacturing Ltd. (Clipper). On
January 3, 2001, we initiated a new
shipper review for Clipper. See Fresh
Garlic From the People’s Republic of
China: Initiation of New Shipper
Antidumping Duty Review, 66 FR 350
(Jan. 3, 2001). On February 9, 2001, the
petitioner submitted a request for
alignment of the new shipper and
administrative reviews. Clipper
responded to the Department that it did
not object to the petitioner’s request. See
Memorandum to the File regarding
alignment of new shipper and
administrative reviews (Feb. 19, 2001).
Therefore, we are conducting these two
reviews simultaneously.

Extension of Time Limits for
Preliminary Results for Administrative
and New Shipper Reviews

A number of complex factual and
legal questions related to the calculation
of dumping margins have arisen in the
administrative and new shipper
reviews. Therefore, it is not practicable
to complete these reviews within the
time limits mandated by section
751(a)(3)(A) of the Act. As a result, we
are extending the time limit for the
preliminary results regarding these
reviews to August 17, 2001.

Dated: August 2, 2001.
Richard W. Moreland,

Deputy Assistant Secretary for AD/CVD
Enforcement I.

[FR Doc. 01-20018 Filed 8—8—01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China: Final
Rescission of Antidumping Duty New
Shipper Reviews

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: On October 31, 2000, the
Department of Commerce (the
Department) initiated antidumping duty
new shipper reviews of freshwater
crawfish tail meat from the People’s
Republic of China (PRC) for the period
of review (POR) of September 1, 1999 to
August 31, 2000 for three
manufacturers/exporters of subject
merchandise: Coastal (Jiangsu) Foods
Co., Ltd. (Coastal), Shouzhou Huaxiang
Foodstuffs Co., Ltd. (Shouzhou), and
Shanghai Taoen International Trading
Co., Ltd. (Shanghai). See Freshwater
Crawfish Tail Meat from the People’s
Republic of China: Initiation of New
Shipper Antidumping Administrative
Reviews, 65 FR 66525 (November 6,
2000)(Crawfish from China). Pursuant to
§ 351.214(f)(2)(ii) of our regulations, we
find that an expansion of the normal
POR to include an entry and sale to an
unaffiliated customer in the United
States of subject merchandise would be
likely to prevent the completion of the
reviews of Coastal and Shouzhou within
the time limits set by the Department’s
regulations, and, therefore, we are
rescinding the reviews of these two
manufacturers/exporters.

EFFECTIVE DATE: August 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Mark Hoadley or Julio Fernandez,
Enforcement Group III, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230; telephone:
202—482-0666 and 202—482—-0190,
respectively.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations codified at 19 CFR part 351
(2000).
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Background

On October 31, 2000, the Department
initiated antidumping duty new shipper
reviews of freshwater crawfish tail meat
from the PRC, for the period September
1, 1999 through August 31, 2000, with
respect to three manufacturers/exporters
of the subject merchandise: Coastal,
Shouzhou, and Shanghai. See Crawfish
from China.

On June 5, 2001, the Department
issued supplemental questionnaires to
Coastal, Shouzhou, and Shanghai
requesting entry documentation
illustrating that the sale of subject
merchandise occurred, and that the date
of entry took place, within the POR. In
the same letter, the Department notified
the companies that failure to
demonstrate that the date of entry was
no more than one month after the end
of the POR would result in the
rescission of the new shipper review.
Shouzhou, Coastal and Shanghai
submitted their responses to the
Department’s supplemental
questionnaire on June 12, 2001, and
included entry documentation for the
shipments of subject merchandise. Due
to the business proprietary nature of
information regarding the entry and sale
dates of the subject merchandise in
question, we have analyzed this issue in
a business proprietary Memorandum to
Barbara E. Tillman From Julio A.
Fernandez through Maureen Flannery
Regarding Freshwater Crawfish Tail
Meat from the People’s Republic of
China (July 23, 2001) (Crawfish Memo)
(public version on file in the Central
Records Unit, Room B—099 of the main
Department of Commerce Building).

Final Rescission of Review

Under § 351.214(f)(2)(ii) of the
Department’s regulations, when the sale
of the subject merchandise occurs
within the POR, but the entry occurs
after the normal POR, the POR may be
extended unless it would be likely to
prevent the completion of the review
within the time limits set by the
Department’s regulations. While the
regulations do not provide a definitive
date by which the entry must occur, the
preamble to the Department’s
regulations state that both the entry and
the sale should occur during the POR,
and that only under “appropriate”
circumstances should the POR be
extended when the entry is made after
the POR. See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27319 (May 19, 1997). While the
Department did not adopt a precise cut-
off point for entries in the regulations,
the entries in this case were made long

after the end of the POR. See Crawfish
Memo.

Accordingly, we are rescinding the
new shipper reviews with respect to
Coastal and Shouzhou for the period
September 1, 1999 through August 31,
2000. For Shanghai, we are extending
the POR by one month. See Crawfish
Memo for further details. We note that
Coastal and Shouzhou will have an
opportunity to request a new shipper
review in September, 2001. In any such
review the Department will cover the
particular sales at issue in this case.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation. This
determination is issued in accordance
with 19 CFR 351.213(d)(4) and section
777(1)(1) of the Act.

Dated: August 2, 2001.
Joseph A. Spetrini,

Deputy Assistant Secretary, AD/CVD
Enforcement Group III.

[FR Doc. 01-20019 Filed 8—8-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee (ETTAC)

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of Open Meeting.

DATE: September 11, 2001.

Time: 9 am. to 12 p.m.

Place: U.S. Department of Commerce,
14th Street and Constitution Avenue,
NW, Washington, DC 20230
SUMMARY: The Environmental
Technologies Trade Advisory
Committee will hold a plenary meeting
on September 11, 2001, at the U.S.
Department of Commerce.

ETTAC will hear reports on programs
in the International Trade
Administration, and on the Trade
Promotion Coordinating Committee, and
the effect of European Union standards
on environmental trade. The meeting is
open to the public.

ETTAC is mandated by Public Law
103-392. It was created to advise the

U.S. government on environmental
trade policies and programs, and to help
it to focus its resources on increasing
the exports of the U.S. environmental
industry. The ETTAC operates as an
advisory committee to the Secretary of
Commerce and the interagency
Environmental Trade Working Group
(ETWG) of the Trade Promotion
Coordinating Committee (TPCC). The
ETTAC was originally chartered in May
of 1994. It was most recently rechartered
until May 30, 2002.

For further information phone Jane
Siegel or Sage Chandler, Office of
Technologies Industries, (ETI), U.S.
Department of Commerce at (202) 482—
5225. This meeting is physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to ETI.

Dated: August 2, 2001.
Carlos F. Montoulieu,
Acting Deputy Assistant Secretary.
[FR Doc. 01-19948 Filed 8—-7—-01; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Board of Overseers of the Malcolm
Baldrige National Quality Award

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Request for nominations of
members to serve on the Board of
Overseers of the Malcolm Baldrige
National Quality Award.

SUMMARY: NIST invites and requests
nomination of individuals for
appointment to Board of Overseers of
the Malcolm Baldrige National Quality
Award (Board). The terms of some of the
members of the Board will soon expire.
NIST will consider nominations
received in response to this notice for
appointment to the Committee, in
addition to nominations already
received.

DATES: Please submit nominations on or
before August 24, 2001.

ADDRESSES: Please submit nominations
to Harry Hertz, Director, National
Quality Program, NIST, 100 Bureau
Drive, Mail Stop 1020, Gaithersburg,
MD 20899-1020. Nominations may also
be submitted via FAX to 301-948-3716.
Additional information regarding the
Committee, including its charter,
current membership list, and executive
summary may be found on its electronic
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home page at: http://
www.quality.nist.gov.

FOR FURTHER INFORMATION CONTACT:
Harry Hertz, Director, National Quality
Program and Designated Federal
Official, NIST, 100 Bureau Drive, Mail
Stop 1020, Gaithersburg, MD 20899—
1020; telephone 301-975-2361; FAX—
301-948-3716; or via e-mail at
harry.hertz@nist.gov.

SUPPLEMENTARY INFORMATION:

1. Board of Overseers of the Malcolm
Baldrige National Quality Award
Information

The Board was established in
accordance with 15 U.S.C.
3711a(d)(2)(B), pursuant to the Federal
Advisory Committee Act (5 U.S.C.

app.2).
Objectives and Duties

1. The Board shall review the work of
the private sector contractor(s), which
assists the Director of the National
Institute of Standards and Technology
(NIST) in administering the Award. The
Board will make such suggestions for
the improvement of the Award process
as it deems necessary.

2. The Board shall provide a written
annual report on the results of Award
activities to the Secretary of Commerce,
along with its recommendations for
improvement of the Award process.

3. The Board will function solely as
an advisory committee under the
Federal Advisory Committee Act.

4. The Board will report to the
Director of NIST and the Secretary of
Commerce.

Membership

1. The Board will consist of
approximately eleven members selected
on a clear, standardized basis, in
accordance with applicable Department
of Commerce guidance, and for their
preeminence in the field of quality
management. There will be a balanced
representation from U.S. service and
manufacturing industries, education
and health care. The Board will include
members familiar with the quality
improvement operations of
manufacturing companies, service
companies, small businesses, education,
and health care. No employee of the
Federal Government shall serve as a
member of the Board of Overseers.

2. The Board will be appointed by the
Secretary of Commerce and will serve at
the discretion of the Secretary. The term
of office of each Board member shall be
three years. All terms will commence on
March 1 and end on February 28 of the
appropriate year.

Miscellaneous

1. Members of the Board shall serve
without compensation, but may, upon
request, be reimbursed travel expenses,
including per diem, as authorized by 5
U.S.C. 5701 et seq.

2. The Board will meet twice
annually, except that additional
meetings may be called as deemed
necessary by the NIST Director or by the
Chairperson. Meetings are one day in
duration.

3. Board meetings are open to the
public. Board members do not have
access to classified or proprietary
information in connection with their
Board duties.

I1. Nomination Information

1. Nominations are sought from the
private sector as described above.

2. Nominees should have established
records of distinguished service and
shall be familiar with the quality
improvement operations of
manufacturing companies, service
companies, small businesses, education,
and health care. The category (field of
eminence) for which the candidate is
qualified should be specified in the
nomination letter. Nominations for a
particular category should come from
organizations or individuals within that
category. A summary of the candidate’s
qualifications should be included with
the nomination, including (where
applicable) current or former service on
federal advisory boards and federal
employment. In addition, each
nomination letter should state that the
person agrees to the nomination,
acknowledges the responsibilities of
serving on the Board, and will actively
participate in good faith in the tasks of
the Board. Besides participation at
meetings, it is desired that members be
able to devote the equivalent of seven
days between meetings to either
developing or researching topics of
potential interest, and so forth, in
furtherance of their Board duties.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks a broad-based and
diverse Board membership.

Dated: August 2, 2001.

Karen H. Brown,

Acting Director.

[FR Doc. 01-19978 Filed 8—8-01; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Judges Panel of the Malcolm Baldrige
National Quality Award

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Request for nominations of
members to serve on the Judges Panel of
the Malcolm Baldrige National Quality
Award.

SUMMARY: NIST invites and requests
nomination of individuals for
appointment to the Judges Panel of the
Malcolm Baldrige National Quality
Award (Judges Panel). The terms of
some of the members of the Judges
Panel will soon expire. NIST will
consider nominations received in
response to this notice for appointment
to the Committee, in addition to
nominations already received.

DATES: Please submit nominations on or
before August 24, 2001.

ADDRESSES: Please submit nomination
to Harry Hertz, Director, National
Quality Program, NIST, 100 Bureau
Drive, Mail Stop 1020, Gaithersburg,
MD 20899-1020. Nominations may also
be submitted via FAX to 301-948-3716.
Additional information regarding the
Committee, including its charter,
current membership list, and executive
summary may be found on its electronic
home page at: http://
www.quality.nist.gov.

FOR FURTHER INFORMATION CONTACT:
Harry Hertz, Director, National Quality
Program and Designated Federal
Official, NIST, 100 Bureau Drive, Mail
Stop 1020, Gaithersburg, MD 20899—
1020; telephone 301-975-2361; Fax-
301-948-3716; or via e-mail at
harry.hertz@nist.gov.

SUPPLEMENTARY INFORMATION:

I. Judges Panel Information

The Judges Panel was established in
accordance with 15 U.S.C. 3711a(d)(1),
the Federal Advisory Committee Act (5
U.S.C. app. 2), The Malcolm Baldrige
National Quality Improvement Act of
1987 (Pub. L. 101-107).

Objectives and Duties

1. The Judges Panel will ensure the
integrity of the Malcolm Baldrige
National Quality Award selection
process by reviewing the results of
examiners’ scoring of written
applications, and then voting on which
applicants merit site visits by examiners
to verify the accuracy of quality
improvements claimed by applicants.
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2. The Judges Panel will ensure that
individuals on site visit teams for the
Award finalists have no conflict of
interest with respect to the finalists. The
Panel will also review recommendations
from site visits, and recommend Award
recipients.

3. The Judges Panel will function
solely as an advisory body, and will
comply with the provisions of the
Federal Advisory Committee Act.

4. The Panel will report to the
Director of NIST.

Membership

1. The Judges Panel is composed of
nine members selected on a clear,
standardized basis, in accordance with
applicable Department of Commerce
guidance. There will be a balanced
representation from U.S. service and
manufacturing industries, education,
and health care and will include
members familiar with quality
improvement in their area of business.
No employee of the Federal Government
shall serve as a member of the Judges
Panel.

2. The Judges Panel will be appointed
by the Secretary of Commerce and will
serve at the discretion of the Secretary.
The term of office of each Panel member
shall be three years. All terms will
commence on March 1 and end on
February 28 of the appropriate year.

Miscellaneous

1. Members of the Judges Panel shall
serve without compensation, but may,
upon request, be reimbursed travel
expenses, including per diem, as
authorized by 5 U.S.C. 5701 et seq.

2. The Judges Panel will meet four
times per year. Additional meetings may
be called as deemed necessary by the
NIST Director or by the Chairperson.
Meetings are one to four days in
duration. In addition, each Judge must
attend an annual three-day Examiner
training course.

3. Committee meetings are closed to
the public pursuant to section 10(d) of
the Federal Advisory Committee Act, 5
U.S.C. app. 2, as amended by section
5(c) of the Government in the Sunshine
Act, Pub. L. 94—-409, and in accordance
with section 552b(c)(4) of title 5, United
States Code. Since the members of the
Judges Panel examine records and
discuss Award applicant data, the
meeting is likely to disclose trade
secrets and commercial or financial
information obtained from a person may
be privileged or confidential.

II. Nomination Information

1. Nominations are sought from all
U.S. service and manufacturing

industries, education, and health care as
described above.

2. Nominees should have established
records of distinguished service and
shall be familiar with the quality
improvement operations of
manufacturing companies, service
companies, small businesses, education
and health care organizations. The
category (field of eminence) for which
the candidate is qualified should be
specified in the nomination letter.
Nominations for a particular category
should come from organizations or
individuals within that category. A
summary of the candidate’s
qualifications should be included with
the nomination, including (where
applicable) current or former service on
federal advisory boards and federal
employment. In addition, each
nomination letter should state that the
person agrees to the nomination,
acknowledge the responsibilities of
serving on the Judges Panel, and will
actively participate in good faith in the
tasks of the Judges Panel. Besides
participation at meetings, it is desired
that members be able to devote the
equivalent of seventeen days between
meetings to either developing or
researching topics of potential interest,
reading Baldrige applications, and so
forth, in furtherance of their Committee
duties.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks a broad-based and
diverse Judge Panel membership.

Dated: August 2, 2001.
Karen H. Brown,
Acting Director.
[FR Doc. 01-19979 Filed 8—8-01; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 071701E]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Missile Launch Operations From San
Nicolas Island, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental

Harassment Authorization (IHA) to take
small numbers of pinnipeds by
harassment incidental to missile launch
operations from the western end of San
Nicolas Island, CA (SNI) has been
issued to the U.S. Navy, Naval Air
Warfare Center Weapons Division
(NAWCWD), Point Mugu, CA.

DATES: Effective from July 31, 2001,
until July 31, 2002.

ADDRESSES: The application,
authorization, supporting
documentation, Environmental
Assessment, and a list of references
used in this document are available by
writing to Donna Wieting, Chief, Marine
Mammal Conservation Division, Office
of Protected Resources, NMFS, 1315
East-West Highway, Silver Spring, MD
20910-3225, or by telephoning one of
the contacts listed here.

FOR FURTHER INFORMATION CONTACT:
Simona P. Roberts, NMFS, (301) 713—
2322, ext. 106 or Christina Fahy, NMFS,
(562) 980-4023.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have no more
than a negligible impact on the species
or stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such taking
are set forth.

On April 10, 1996 (61 FR 15884),
NMFS published an interim rule
establishing, among other things,
procedures for issuing incidental
harassment authorizations (IHAs) under
section 101(a)(5)(D) of the MMPA for
activities in Arctic waters. For
additional information on the
procedures to be followed for this
authorization, please refer to that
document.

Summary of Request

On February 5, 2001, NMFS received
an application from NAWCWD Point
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Mugu requesting an authorization for
the harassment of small numbers of four
species of pinnipeds incidental to target
missile launch operations on SNI, one of
the Channel Islands in the Southern
California Bight. These operations may
occur at any time during the year
depending on test and training
requirements and meteorological and
logistical limitations. On occasion, two
or three launches may occur in quick
succession on a single day. The
NAWCWD Point Mugu’s request for an
authorization to incidentally harass
small numbers of marine mammals on
SNI anticipates 15 launches of Vandal
(or similar sized) vehicles from the
Alpha Launch Complex on SNI and 5
launches of smaller subsonic targets
from either the Alpha Launch Complex
or Building 807 for 1 year and
commencing as early in 2001 as
possible.

Measurement of Airborne Sound Levels

The types of sounds discussed in
NAWCWD Point Mugu’s IHA
application are airborne and impulsive.
For this reason, this document and the
application references both pressure and
energy measurements for sound levels.
For pressure, the sound pressure level
(SPL) is described in terms of decibels
(dB) re micro-Pascal (micro-Pa), and for
energy, the sound exposure level (SEL)
is described in terms of dB re micro-Pa2
-second. In other words, SEL is the
squared instantaneous sound pressure
over a specified time interval, where the
sound pressure is averaged over 5
percent to 95 percent of the duration of
the sound (in this case, one second).

Airborne noise measurements are
usually expressed relative to a reference
pressure of 20 micro-Pa, which is 26 dB
above the underwater sound pressure
reference of 1 micro-Pa. However, the
conversion from air to water intensities
is more involved than this (Buck, 1995)
and beyond the scope of this document.
Also, airborne sounds are often
expressed as broadband A-weighted
sound levels (dBA). A-weighting refers
to frequency-dependent weighting
factors applied to sound in accordance
with the sensitivity of the human ear to
different frequencies. While it is
unknown whether the pinniped ear
responds similar to the human ear, a
study by C. Malme (pers. commun. to
NMEFS, March 5, 1998) found that for
predicting noise effects, A-weighted is
better than unweighted pressure levels
because the pinniped’s highest hearing
sensitivity is at higher frequencies than
that of humans. As a result, whenever
possible, NMFS provides both A-
weighted and unweighted sound
pressure levels; where not specified for

in-air sounds, A-weighting is implied
(ANSI, 1994). In this document, all
sound levels have been provided with
A-weighting.

Description of the Specified Activity

Target missile launches from SNI are
used to support test and training
activities associated with operations on
the NAWCWD Point Mugu Sea Range.
In general, two types of launch vehicles
are used, the Vandal and the smaller
subsonic targets. Other vehicles used
would be similar in size and weight or
slightly smaller and would have
characteristics generally similar to the
Vandal.

Vandal Target Missiles

The Vandal target missile is a
relatively large, air-breathing (ramjet)
vehicle with no explosive warhead that
is designed to provide a realistic
simulation of the mid-course and
terminal phase of a supersonic anti-ship
cruise missile. These missiles are 7.7
meters (m) (25.2 feet (ft)) in length with
a mass at launch of 3,674 kilograms (kg)
(8,100 pounds (Ibs)) including the solid
propellant booster. The three variants of
the Vandal (standard, ER and ERR) all
have the same dimensions but differ in
their operational range. The Vandals are
remotely-controlled, non-recoverable
missiles that are launched from a land-
based launch site (hereafter referred to
as Alpha Launch Complex) on the
western part of SNI. The Alpha Launch
Complex is 153 m (502 ft) above sea
level and is approximately 6 kilometers
(km) (3.7 miles (mi)) from the nearest
pinniped haul-out site. Launch
trajectories from Alpha Launch
Complex vary from a near-vertical
liftoff, crossing the west end of SNI at
an altitude of approximately 3,962 m
(13,000 ft) to a nearly horizontal liftoff,
crossing the west end of SNI at an
altitude of approximately 305 m (1,000
ft).

Vandal launches produce the
strongest noise source originating from
aircraft or missiles in flight over SNI
beaches. Sound measurements were
collected during two Vandal launches in
1997 and 1999 and are reported in
Burgess and Greene (1998) and Greene
(1999). Greene (1999) reported that
received A-weighted SPL were found to
range from 123 dB (re 20 micro-Pa) (SEL
of 126 dB re 20 micro-Pa2-sec) at 945 m
(3,100 ft) to 136 dB (re 20 pPa) (SEL of
131 dB re 20 micro-Pa2-sec) at 370 m
(1,215 ft). The most intense sound
exposure occurred during the first 0.3 to
1.9 seconds after launch.

Subsonic Targets and Other Missiles

The subsonic targets and other
missiles are small unmanned aircraft
that are launched using jet-assisted take-
off (JATO) rocket bottles. Once
launched, they continue offshore where
they are used in training exercises to
simulate various types of subsonic
threat missiles and aircraft. The larger
target, BQM-34, is 7 m (23 ft) long and
has a mass of approximately 1,134 kg
(2,500 lbs) plus the JATO bottle. The
smaller BQM-74, is 420 centimeters
(cm) (165.5 inches (in)) long and has a
mass of approximately 250 kg (550 lbs)
plus the JATO bottle. Other types of
small missiles that may be launched
include the Exocet, Tomahawk, and
Rolling Airframe Missile (RAM). All of
these smaller targets are launched from
either the Alpha Launch Complex or
from Building 807, a second launch site
on the west end of SNI. Building 807 is
approximately 3 m (10 ft) above sea
level and accommodates several fixed
and mobile launchers that range from 30
m (98 ft) to 150 m (492 ft) from the
nearest shoreline. Launch trajectories
from Building 807 range from 6 to 45
degrees and cross over the nearest beach
at altitudes from 9 to 183 m (30 to 600
ft).

Sound measurements were collected
from the launch of a BQM-34S at Naval
Air Station (NAS) Point Mugu in 1997.
Burgess and Greene (1998) found that
for this launch, the A-weighted SPL
ranged from 92 dB (re 20 micro-Pa) (SEL
of 102.2 dB re 20 micro-Pa2-sec) at 370
m (1,200 ft) to 145 dB (re 20 micro-Pa)
(SEL of 142.2 dB re 20 micro-Pa2-sec) at
15 m (50 ft). These estimates are
approximately 20 dB lower than that of
a Vandal launch at similar distances
(Greene, 1999).

General Launch Operations

Aircraft and helicopter flights
between NAS Point Mugu on the
mainland, the airfield on SNI and the
target sites in the Sea Range will be a
routine part of any planned launch
operation. These operational flights do
not pass at low level over the beaches
where pinnipeds are expected to be
hauled out. In addition, movements of
personnel are restricted near the launch
sites two hours prior to a launch, no
personnel are allowed on the western
end of SNI during Vandal launches and
various environmental protection
restrictions exist near the island’s
beaches during other times of the year.

Comments and Responses

On April 23, 2001 (66 FR 20435),
NMEFS published a notice of receipt and
a 30-day public comment period was
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provided on the application and
proposed authorization. Comments were
received from the Marine Mammal
Commission (MMC) and SRS
Technologies.

MMPA Concerns

Comment 1: The MMC believes that
the Service’s efforts to redefine Level B
harassment administratively to include
only “biologically significant”
disturbance is ill-advised and contrary
to the statutory definition of the term. In
this regard, the Commission refers the
Service to letters from the Commission
dated December 7, 2000, January 26,
2001, and February 7, 2001, for a more
complete discussion of this issue.

Response. Level B harassment is
currently defined in regulation (50 CFR
216.3) as: “Any act of pursuit, torment,
or annoyance which has the potential to
disturb a marine mammal or marine
mammal stock by causing disruption of
behavioral patterns, including, but not
limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
but which does not have the potential
to injure a marine mammal or marine
mammal stock in the wild.” The current
interpretation of this regulatory
definition by NMFS, as applied to
incidental takings, is that a single
pinniped lifting or turning its head or
moving a few feet along the beach as a
result of a human activity should not be
considered a ‘““take” under the MMPA
definition of harassment. As stated by
NMFS previously (see 66 FR 9291,
February 7, 2001), if the only reaction to
the activity on the part of the marine
mammal is within the normal repertoire
of actions that are required to carry out
the “behavioral pattern”, NMFS
considers the activity not to have caused
an incidental disruption of the
“behavioral pattern”, provided the
animal’s reaction is not otherwise
significant due to length or severity, and
therefore the reaction is not considered
a take by Level B harassment. NMFS
notes that, in 50 CFR 17.3, the U.S. Fish
and Wildlife Service defines harassment
as: ““... actions that create the likelihood
of injury to listed species to such an
extent as to significantly disrupt normal
behavior patterns which include, but are
not limited to, breeding, feeding, and
sheltering.” NMFS supports such a
definition when marine mammals are
taken incidental to the conduct of
missile launches.

NMFS’ decision to issue or deny an
THA request is based on the best
scientific evidence available showing
that the total taking by the specified
activity during the specified time period
will have a negligible impact on species
or stocks of marine mammals and will

not have an unmitigable adverse impact
on the availability of those species or
stocks of marine mammals intended for
subsistence uses. In the Preliminary
Conclusions section of the Federal
Register notice, the Service states that it
has determined that the short-term
impact of the activities will result, at
worst, in a temporary modification in
behavior by certain species and that this
behavioral modification, or change, is
expected to have a negligible impact on
the animals. Negligible impact is
defined in regulation (50 CFR 216.103)
as: “‘an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival”.

Comment 2: The MMC recommends
that the Service, if it has not already
done so, consult with the Navy to
determine whether it would be
appropriate to seek a more
comprehensive, 5-year authorization for
harassment, and other possible types of
taking, under section 101(a)(5)(A) of the
MMPA, rather than separate, 1-year
authorizations, under section
101(a)(5)(D) of the Act.

Response: The Navy applied for the
incidental harassment authorization,
under section 101(a)(5)(D) of the
MMPA, in order to be in compliance
with the law during implementation of
its 2001-2002 San Nicolas Island launch
schedule. NAWCWD intends to use this
1-year incidental harassment
authorization to develop an appropriate
long-term monitoring plan that will
become part of any 5-year authorization
request. NAWCWD is currently working
on a new contract to prepare the
application for a 5-year authorization,
under section 101(a)(5)(A) of the
MMPA.

ESA Concerns

Comment 3: The MMC recommends
that the Service, if it has not already
done so, advise the applicant to consult
with the U.S. Fish and Wildlife Service
(FWS) concerning the need for an
authorization to take small numbers of
sea otters incidental to the proposed
activities.

Response: Under the authority of
Public Law 99-625, the FWS established
an experimental population of
California sea otters at SNI. In 1985, the
ESA was amended to allow for the
establishment of this experimental
population of California sea otters on
San Nicolas Island (H.R. 1027
Committee Report, May 15, 1985). As
part of these 1985 amendments, section
5(c) describes the status of the
experimental sea otter population under

the ESA. This section includes a limited
exception to section 7 consultations for
agency actions proposed to be carried
out directly by a military department
and occurring within the California sea
otter translocation zone. This limited
exception means that for purposes of
defense-related actions within the SNI
translocation zone, sea otters in the
experimental population shall be treated
as if they were proposed for listing
under the ESA and are subject to the
informal consultation process under
section 7(a)(4) of the ESA. The Navy has
consulted with FWS regarding the take
of sea otters incidental to missile launch
operations on San Nicolas Island.
However, no takes of sea otters are
expected as a result of launch activities.

Potential Effects Concerns

Comment 4: SRS Technologies noted
that the statement: “‘Reactions of
pinnipeds on the western end of SNI to
Vandal target launches have not been
well-studied, but based on studies of
other rocket launch activities and their
effects on pinnipeds in the Channel
Islands (Stewart et al., 1993),
anticipated impacts can be predicted. In
general, other studies have shown that
responses of pinnipeds . . .are highly
variable”, seems contradictory. SRS
commented that this statement seems to
be implying that the impacts are
predictable, but are going to be highly
variable.

Response: The purpose of this
discussion is to distinguish the
reactions from impacts. As reported in
the literature, pinniped responses to
launch events of varying loudness, or
for different launch vehicles, are
variable and appear to depend on
context, season, and the type of
pinniped exposed to the sounds. While
the reported reactions are variable, the
Navy believes that the biological
impacts of these responses are
predictable, and not likely to result in
significant injury or mortality, or
significant negative impacts to the
pinniped populations on SNI.

Comment 5: SRS Technologies noted
that their research has shown that the
responses of sea lions on San Miguel
Island to sonic booms have been highly
variable. For the Athena II Ikonos II
launch generated sonic boom, 24 sea
lions out of a group of 600 sea lions (4%
of total) started moving towards the
water at the arrival of the 0.95 psf boom
(A-weighted SEL of 68.3 dB). For the
Athena I Tkonos I launch generated
sonic boom, with the same peak
amplitude (A-weighted SEL of 75.3 dB),
566 of the sea lions (44%) moved
towards the water.
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Response: The Navy discussed such
reported variability in pinniped
reactions to launch sounds in its ITHA
application, and concluded that the
biological impacts of these responses are
predictable, and not likely to result in
significant injury or mortality, or
significant negative impacts to the
pinniped populations on SNI.

Comment 6: SRS Technologies
commented that in the statement: “The
sound levels necessary to elicit mild
TTS in captive California sea lions and
harbor seals exposed to impulse noises,
such as sonic booms, were tens of
decibels higher (Bowles et al., 1999)
than sound levels measured during the
Vandal launches (Burgess and Greene
1998, Greene, 1999)”, the “sound
levels” need to be specified in terms of
the acoustic metric used in this
comparison.

Response: Sound exposures necessary
to elicit mild TTS in captive California
sea lions (a species with more sensitive
in-air hearing relative to the harbor and
elephant seals) and harbor seals in a
sonic boom simulator (Bowles et al.,
1999) were possibly 135 dB SEL re 20
(uPa?)-s, for 0.3 sec exposures (J.
Francine, pers. comm.). These are
higher than sound levels measured
during previous Vandal launches, where
there were no sonic booms (126 to 131
dB SEL re 20 (uPa2)-s, for 0.29 to 1.9 sec
exposures (Burgess and Greene 1998;
Greene 1999, pers. comm.). The Navy
believes that no pinnipeds will be
exposed to the levels thought necessary
to elicit mild TTS during the planned
launches. In addition, the acoustical
monitoring program proposed by the
Navy will provide data to confirm this
for the pinniped haul-out locations on
SNI.

Comment 7: Analyzing the sound
pressure levels and sound exposure
levels provided, SRS Technologies
determined the duration of the Vandal
launch noise. The duration of the sound
at a distance of 945 m would be 2
seconds and the sound at a distance of
370 m would be 0.3 seconds. With these
short durations, should it be assumed
that these metrics provided are for sonic
booms? If these are sonic booms, what
about the other metrics (like the peak
overpressure and rise time) that are
important in characterizing impulsive
noise? SRS Technologies does not think
it is clear from the document what type
of noise is reaching the pinnipeds. Is it
short duration launch noise, a sonic
boom, or both?

Response: The sounds from two
Vandal launches were measured at SNI
in 1997 and 1999 and reported in
Burgess and Greene (1998) and Greene
(1999). Sound levels as received at

Vizcaino South Beach were found to
range from 126 to 131 dB SEL re 20 (u2)-
s. Targets are subsonic or transonic as
they pass over the pinniped haul-out
sites, and thus, the Navy believes
pinnipeds might be exposed to the most
intense sounds for only 0.3 to 1.9
seconds after the launches (Greene
1999), but not likely in the form of a
sonic boom (C.R. Greene, Jr. 2001 pers.
comm.). The acoustical monitoring
program proposed by the Navy will
provide data to further characterize the
range of sounds that pinnipeds on SNI
might be exposed to during these
launches, including sonic booms.

Comment 8: The Federal Register
document briefly discusses the
modeling of sound and provides sound
level contours for the launch noise. SRS
Technologies commented that sound
levels should be provided for the
predicted noise from the Vandal
arriving at pinniped haul-out areas and
that the same should be done for the
BQM rockets.

Response: The sound levels at the
beaches from Vandal launches will be
above the 100 dB threshold thought
necessary to elicit a disturbance
reaction, but far lower than the levels
necessary to elicit even mild TTS (e.g.,
Greene’s 136 dB received level value as
cited in the 23 April Federal Register
Notice). For a more complete analysis of
predicted sound levels from Vandal
launches the commentor is referred to
NAWCWD'’s application.

Based on previous sound
measurements, the Navy estimates that
the 100 dBA contour for a BQM-34 is
equal to 4,500 feet (1,372 m); this is the
maximum distance at which sound
levels fall to 100 dBA at a 90 degree
azimuth from the launch track (C.
Malme, Engineering and Scientific
Services; Hingham, MA, unpubl. data).
Along the launch track and ahead of the
BQM-34, sound levels drop to 100 dBA
at a shorter distance (1,800 feet, 549 m).
For the smaller BQM-74 and other
missiles it is likely that the 100 dBA
sound contours will be smaller.
Therefore, the BQM sounds will likely
not reach 100 dB even at the haul-out
sites.

Comment 9: SRS Technologies
commented that the statement:
“Research and monitoring at VAFB
found that prolonged or repeated sonic
booms, very strong sonic booms or sonic
booms accompanying a visual stimulus,
such as a passing aircraft, are most
likely to stimulate seals to leave the
haul-out area and move into the water”
needs a reference. The use of
“prolonged” and ‘““very strong” needs to
be quantified. And, assuming the above
statement is true, SRS Technologies

would like to see a direct comparison
between these levels and the Vandal
and BQM rockets.

Response: There is no single reference
to the statement commented on by SRS
Technologies and the statement has
been removed from this Federal Register
document. The reference to “prolonged”
acoustic stimuli from the VAFB
launches, although not a sonic boom,
refers to events such as the explosion of
a launch booster that resulted in a 104
sec period of popping as the Titan IV
booster exploded (Stewart et al., 1993b).
Received sound levels for a sonic boom
accompanying a Titan launch event
might reach 110 dB SEL re 20 pPa
(Stewart and Francine, 1992). The Navy
concludes that the sound levels
recorded from VAFB launch events are
15-20 dB lower than those that
pinnipeds on SNI might be exposed to
during a Vandal launch. However, the
nature of the Vandal launch sounds are
different than those from VAFB in that
they are loudest for only a very short
duration, and launches usually occur at
irregular intervals over the course of the
year.

Mitigation Concerns

Comment 10: TMMC recommends
that any authorization issued to the
applicant specify that, if a mortality or
serious injury of a seal or sea lion occurs
which appears to be related to target
launch activities, operations be
suspended while the Service determines
whether steps can be taken to avoid
further injuries or mortalities or whether
an incidental take authorization under
section 101(a)(5)(A) of the MMPA to
cover such taking is needed.

Response: The incidental harassment
authorization authorizes the
unintentional incidental take of marine
mammals in connection with specified
activities and prescribes methods of
taking and other means of reducing
potential adverse impacts on the species
or stocks and their habitats. Therefore,
the Service does have the authority to
suspend the incidental harassment
authorization if: (1) the conditions and
requirements prescribed in the
authorization are not being substantially
complied with; or (2) the authorized
taking, either individually or in
combination with other authorizations,
is having, or may have, more than a
negligible impact on the species or
stock. Because taking a marine mammal
by mortality or serious injury incidental
to missile launch activities from San
Nicolas Island is not authorized by this
incidental harassment authorization, the
authorization for incidental harassment
may be suspended if a mortality or
serious injury of a seal or sea lion is
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determined to be related to missile
launch activities. Prior to suspension of
an incidental harassment authorization
the Service must satisfy the statutory
requirement of notice and public
comment, under section 101(a)(5)(C) of
the MMPA, unless the Service
determines that an emergency exists
that poses a significant risk to the well-
being of the species or stock(s)
concerned. The level of risk would
depend on the level of taking, the status
of the affected stock(s), and the
likelihood of additional mortality or
serious injury takings. The incidental
harassment authorization issued to
NAWCWD contains the following
mitigation measure related to morality
and serious injury: If injurious or lethal
take is discovered during monitoring,
launch procedure and monitoring
methods must be reviewed (in
cooperation with NMFS) and
appropriate changes made prior to the
next launch. The Service has no
authority to suspend missile launch
operations. Such authority is under the
jurisdiction of the Department of the
Navy and is not within the jurisdiction
of the Secretary of Commerce.

Monitoring Concerns

Comment 11: The MMC recommends
that prior to issuing the requested
authorization, the Service be satisfied
that the applicant’s monitoring program
is sufficient to detect the effects of the
proposed target launches, including any
mortality and/or serious injury that
results from startle responses or
stampedes, on entire haul-out
aggregations.

Response: The Navy’s proposed video
monitoring program provides the best
compromise between the desire to
conduct detailed surveys of the haul-out
areas for mortality and/or serious injury,
and the logistical limitations and further
risks in conducting such surveys. Due to
the physical characteristics of many of
the haul-out areas, only observers
looking directly down at the rear of the
areas, or from close offshore, would be
able to detect injured or dead animals in
these groups. After much discussion
with biologists with many years of
experience observing the pinnipeds on
San Nicolas Island, the Navy concluded
that such attempts to survey the haul-
out groups at close range prior to and
following launches was undesirable on
the basis that such searches would
result in significant disturbance to the
pinnipeds, and greater risk of the types
of injury the Navy is attempting to
minimize. In addition, safety
considerations limit access to the area
before launches. Also, there are
sensitive biological and cultural

resources in the haul-out areas that
cannot be disturbed (special restrictions
are in place to limit personnel
movements near the beaches). San
Nicolas Island has been owned and
operated by the Navy for more than 50
years and the island has been used
previously for missile and target
launches. Despite this history of use, the
Navy is not aware of any data to suggest
that there has been an increase in the
natural mortality rates for those
pinniped species hauling out on San
Nicolas Island. In addition, surveys
suggest that by far the greatest source of
mortality for pinnipeds on the island are
El Nifio events. The Navy will be using
three hi-resolution video cameras (one
of which has full remote tilt, pan, and
zoom capabilities), and two portable
cameras, to monitor the haul-out groups.
The Navy believes these cameras will
provide the least invasive means of
assessing the pinnipeds’ responses to
target missile launches, and the most
practicable means to detect the
(unlikely) occurrence of injured or dead
pinnipeds following a launch.

Description of Habitat and Marine
Mammals Affected by the Activity

A detailed description of the Channel
Islands/southern California Bight
ecosystem and its associated marine
mammals can be found in several
documents (Le Boeuf and Brownell,
1980; Bonnell et al., 1981; Lawson et al.,
1980; Stewart, 1985; Stewart and
Yochem, 2000; Sydeman and Allen,
1999) and does not need to be repeated
here.

Marine Mammals

Many of the beaches in the Channel
Islands provide resting, molting or
breeding places for species of pinnipeds
including: northern elephant seals
(Mirounga angustirostris), harbor seals
(Phoca vitulina), California sea lions
(Zalophus californianus), northern fur
seals (Callorhinus ursinus), Guadalupe
fur seals (Arctocephalus townsendi),
and Steller sea lions (Eumetopias
jubatus). On SNI, three of these species,
northern elephant seals, harbor seals,
and California sea lions, can be
expected to occur on land in the area of
the proposed activity either regularly or
in large numbers during certain times of
the year. Descriptions of the biology and
distribution of these three species and
the others can be found in Stewart and
Yochem (2000, 1994), Sydeman and
Allen (1999), Barlow et al. (1993),
Lowry ef al. (1996), Schwartz (1994),
Lowry (1999) and several other
documents (Barlow et al., 1997; NMFS,
2000; NMFS, 1992; Koski et al., 1998;
Gallo-Reynoso, 1994; Stewart et al.,

1987). Please refer to those documents
and the application for further
information on these species.

Potential Effects of Target Missile
Launches and Associated Activities on
Marine Mammals

Sounds generated by the launches of
Vandal target missiles (including the
standard, ER, and ERR variants) and
smaller subsonic targets and missiles
(BQM-34 or BQM-74 type) as they
depart sites on SNI towards operational
areas in the Point Mugu Sea Range have
the potential to take marine mammals
by harassment. Taking by harassment
will potentially result from these
launches when pinnipeds on the
beaches near the launch sites are
exposed to the sounds produced by the
rocket boosters and the high-speed
passage of the missiles as they depart
the island on their routes to the Sea
Range. Extremely rapid departure of the
Vandal and smaller targets means that
pinnipeds would be exposed to
increased sound levels for very short
time intervals (i.e., a few seconds).
Noise generated from aircraft and
helicopter activities associated with the
launches may provide a potential
secondary source of marine mammal
harassment. The physical presence of
aircraft could also lead to non-acoustic
effects on marine mammals involving
visual or other cues. There are no
anticipated effects from human presence
on the beaches, since movements of
personnel are restricted near the launch
sites two hours prior to launches for
safety reasons.

Reactions of pinnipeds on the western
end of SNI to Vandal target launches
have not been well-studied, but based
on studies of other rocket launch
activities and their effects on pinnipeds
in the Channel Islands (Stewart et al.,
1993), anticipated impacts can be
predicted. In general, other studies have
shown that responses of pinnipeds on
beaches to acoustic disturbance arising
from rocket and target missile launches
are highly variable. This variability may
be due to many factors, including
species, age class, and time of year.
Among species, northern elephant seals
seem very tolerant of acoustic
disturbances (Stewart, 1981), whereas
harbor seals (particularly outside the
breeding season) seem more easily
disturbed. During three launches of
Vandal missiles from SNI, California sea
lions near the launch track line were
observed from video recordings to be
disturbed and to flee (both up and down
the beach) from their former resting
positions. Launches of the smaller
BQM-34 targets from NAS Point Mugu
have not normally resulted in harbor
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seals leaving their haul-out area at the
mouth of Mugu Lagoon, which is
approximately 3.2 km (2 mi) from the
launch site. An Exocet missile launched
from the west end of SNI appeared to
cause far less disturbance to hauled out
California sea lions than Vandal
launches. Given the variability in
pinniped response to acoustic
disturbance, the Navy conservatively
assumes that disturbance reactions will
sometimes occur upon exposure to
launch sounds with SEL’s of 100 dBA
(re 20 micro-Pa2-sec) or higher.

From Lawson et al. (1998), the Navy
determined a conservative estimate of
the SEL at which the disturbance known
as TTS may be elicited in harbor seals
and California sea lions (SEL of 145 dB
re 20 micro-Pa2-sec) and northern
elephant seals (SEL of 165 dB re 20
micro-Pa2-sec). The sound levels
necessary to elicit mild TTS in captive
California sea lions and harbor seals
exposed to impulse noises, such as
sonic booms, were tens of decibels
higher (Bowles et al., 1999) than sound
levels measured during Vandal launches
(Burgess and Greene, 1998; Greene,
1999). This evidence, in combination
with the known sound levels produced
by missiles launched from SNI (see
below), suggests that no pinnipeds will
be exposed to TTS-inducing SELs
during planned launches.

Based on modeling of sound
propagation in a free field situation,
Burgess and Greene (1998) data were
used by the Navy to predict that Vandal
target launches from SNI could produce
a 100 dBA acoustic contour that extends
an estimated 4,263 m (13,986 ft)
perpendicular to its launch track. In
other words, Vandal target launch

sounds are predicted to exceed the SEL
(100 dBA) disturbance criterion out to a
distance of 4,263 m from the Alpha
Launch Complex. Northern elephant
seals, harbor seals, and California sea
lions haul out in areas within the
perimeter of this 100 dBA contour for
Vandal launches. For BQM-34 launches
from Alpha Launch Complex, the Navy
assumes that the 100 dBA contour
extends an estimated 1,372 m (4,500 ft),
perpendicular to its launch track (C.
Malme, Engineering and Scientific
Services, Hingham, MA, unpublished
data). Along the launch track and ahead
of the BQM-34, the 100 dBA contour
extends a shorter distance (549 m or
1,800 ft). For the smaller BQM-74 and
Exocet missiles, the Navy predicts that
the 100 dBA contours will be smaller
still. The free field modeling scenario
used to predict these acoustic contours
does not account for transmission losses
caused by wind, intervening
topography, and variations in launch
trajectory or azimuth. Therefore, the
predicted 100 dBA contours may be
smaller at certain beach locations and
for different launch trajectories.

In general, the extremely rapid
departure of the Vandal and smaller
targets means that pinnipeds could be
exposed to increased sound levels for
very short time intervals (a few seconds)
potentially leading to alert and startle
responses from individuals on haul out
sites in the vicinity of launches. Since
preliminary observations of the
responses of pinnipeds to Vandal
launches at SNI have not shown injury,
mortality, or extended disturbance, the
Navy anticipates that the effects of the
planned target launches will have no

more than a negligible impact on
pinniped populations.

Given that this activity will happen
infrequently, and will produce only
brief, rapid-onset sounds, it is unlikely
that pinnipeds hauled out on beaches at
the western end of SNI will exhibit
much, if any, habituation to target
missile launch activities. In addition,
the infrequent and brief nature of these
sounds will cause the obscuring of
sounds of importance to the pinnipeds
(i.e., masking) for not more than a very
small fraction of the time (usually less
than 2 seconds per launch) during any
single day. Therefore, the Navy assumes
that these occasional and brief episodes
of masking will have no significant
effects on the abilities of pinnipeds to
hear one another or to detect natural
environmental sounds that may be
relevant to the animals. The monitoring
program (see Monitoring section)
required to be implemented by
NAWCWD Point Mugu as part of this
incidental harassment authorization
will provide data to further characterize
the range of sounds that pinnipeds on
SNI might be exposed to during these
launches and provide the least invasive
means of assessing the pinnipeds’
responses to target missile launches,
and the most practicable means to
detect the (unlikely) occurrence of
injured or dead pinnipeds following a
launch.

Numbers of Marine Mammals Expected
to Be Taken by Harassment

NAWCWD Point Mugu estimates that
the following numbers of marine
mammals may be subject to Level B
harassment, as defined in 50 CFR 216.3:

Species by MMPA Stock Designation Mg;?#;?&%”g%%ﬂge Harassmz%rz)tlTakes in
Northern Elephant Seal (California Stock) 51,625 <2,390
Harbor Seal (California Stock) 27,962 <457
California Sea Lion (U.S. Stock) 109,854 9,614-10,086
Northern Fur Seal (San Miguel Stock) 2,336 3

1From 1999-2000 NMFS Marine Mammal Stock Assessment Reports.

In their original request, NAWCWD
Point Mugu estimated the take of 3
Guadalupe fur seals by harassment
incidental to missile launch operations
on SNI. On March 19, 2001, the U.S.
Navy sent NMFS a modified request
eliminating the incidental take of
Guadalupe fur seals on SNI. Based on
their observational records, the Navy
found that when Guadalupe fur seals do
occur on SNI, they are found on beaches
not affected by missile launch activities.

Effects of Target Missile Launches and
Associated Activities on Subsistence
Needs

There are no subsistence uses for
these pinniped species in California
waters, and thus there are no

anticipated effects on subsistence needs.

Effects of Target Missile Launches and
Associated Activities on Marine
Mammal Habitat on San Nicolas Island

During the period of proposed
activity, harbor seals, California sea
lions, and northern elephant seals will

use various beaches around SNI as
places to rest, molt, and breed. These
beaches consist of sand (e.g., Red Eye
Beach), rock ledges (e.g., Corral Beach)
and rocky cobble (e.g., Vizcaino Beach).
The pinnipeds do not feed when hauled
out on these beaches, and the airborne
launch sounds will not persist in the
water near the island for more than a
few seconds. Therefore, the Navy does
not expect that launch activities will
have any impact on the food or feeding
success of these animals. The solid
rocket booster from the Vandal target
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and the JATO bottles from the BMQs are
jettisoned shortly after launch and fall
into the sea west of SNI. While it is
theoretically possible that one of these
boosters might instead land on a beach,
the probability of this occurring is very
low. Fuel contained in the boosters and
JATO bottles is consumed rapidly and
completely, so there would be no risk of
contamination even if a booster or bottle
did land on the beach. Overall, the
target missile launches and associated
activities are not expected to cause
significant impacts on habitats or on
food sources used by pinnipeds on SNI.
Mitigation

To avoid additional harassment to the
pinnipeds on beach haul out sites and
to avoid any possible sensitizing or
predisposing of pinnipeds to greater
responsiveness towards the sights and
sounds of a launch, NAWCWD Point
Mugu will limit its activities near the
beaches in advance of launches.
Existing safety protocols for Vandal
launches provide a built-in mitigation
measure. That is, personnel are
normally not allowed near any of the
pinniped beaches close to the flight
track on the western end of SNI within
two hours prior to a launch. Where
practicable, NAWCWD Point Mugu will
adopt the following additional
mitigation measures when doing so will
not compromise operational safety
requirements or mission goals: (1) Limit
launch activities during all pinniped
pupping seasons; (2) avoid launch
activities during harbor seal pupping
season (February to April); (3) not
launch target missiles at low elevation
(less than 1,000 feet) on launch
azimuths that pass close to pinniped
haul-out site(s); (4) avoid multiple target
launches in quick succession over haul-
out sites, especially when young pups
are present; (5) limit launch activities
during the night; (6) ensure aircraft and
helicopter flight paths maintain a
minimum altitude of 1,000 feet from
pinniped haul-out sites; and (7) contact
NMEFS personnel within 48 hours if
injurious or lethal take is discovered
during monitoring.

Monitoring

As part of its application, NAWCWD
Point Mugu provided a proposed
monitoring plan for assessing impacts to
marine mammals from Vandal and
smaller subsonic target and missile
launch activities on SNI. This
monitoring plan is described in LGL
Ltd. Environmental Research Associates
(2001).

NAWCWD Point Mugu’s incidental
harassment authorization contains the
following monitoring requirements:

Visual Land-Based Monitoring

The Navy, in conjunction with a
biological contractor,will establish a
land-based monitoring program to
assess effects on the three most common
pinniped species on SNI: northern
elephant seals, harbor seals, and
California sea lions. This monitoring
will occur at three different sites of
varying distance from the launch site
before, during, and after each launch.
The monitoring will be conducted via
autonomous digital video cameras or,
when possible, through direct visual
observation.

During the day of each missile launch,
the observer will place three digital
video cameras on tripods overlooking
chosen haul out sites. Each camera will
be set to record a focal subgroup within
the haul out aggregation for a maximum
of 4 hours or as permitted by the
videotape capacity.

Two hours prior to the launch, the
observer will circulate among the
tripod-mounted cameras to change
videocassettes, to adjust camera fields of
view (as required by changes in the
geometry of the focal groups), and to
record visual observations in a field
logbook. Following the launch, the
observer will return to the site when
access is permitted.

During smaller launches when
personnel are allowed to remain near
one or more haul out beaches that might
be impacted, a marine mammal observer
will observe pinnipeds at these beaches
in a systematic manner before, during,
and after the launch. The observer(s)
will scan the selected haul out site(s)
from one end to the other at a rate of
once per minute. Seven x 50 reticle
binoculars will be used during the
daytime for scanning; supplemented by
night vision equipment if launches
occur at night.

Following each launch, a biologist
will review and code the videotapes as
they are played back to a high-
resolution color monitor. A VCR with
high-resolution freeze-frame and jog
shuttle will be used to facilitate distance
estimation, event timing, and
characterization of behavior. Details of
the analysis methods can be found in
LGL Ltd. Environmental Research
Associates (2001).

Acoustical Monitoring

During each launch, the Navy (in
conjunction with an acoustical
contractor) will obtain calibrated
recordings of the levels and
characteristics of the received launch
sounds. Acoustic data will be acquired
using three Autonomous Terrestrial
Acoustic Recorders (ATAR) at three

different sites of varying distances from
the target’s flight path. ATARs can
record sounds for extended periods
(dependent on sampling rate) without
intervention by a technician, giving
them the advantage over traditional
digital audio tape (DAT) recorders
should there be prolonged launch
delays of as long as 10 days. Insofar as
possible, acoustic recording locations
will correspond with the sites where
video monitoring is taking place.
Acoustic recordings will also be
supplemented by the use of radar and
telemetry systems to obtain the
trajectory of target missiles in three
dimensions. The collection of acoustic
data will provide information on the
magnitude, characteristics, and duration
of sounds that pinnipeds may be
exposed to during a launch. In addition,
the acoustic data can be combined with
the behavioral data collected via the
land-based monitoring program to
determine if there is a dose-response
relationship between received sound
levels and pinniped behavioral
reactions.

For further details regarding the
installation and calibration of the
acoustic instruments and analysis
methods refer to LGL Ltd.
Environmental Research Associates
(2001).

Reporting

For each target missile launch, the
lead contractor or lead observer for the
holder of this Authorization must
provide a status report on monitoring
results to NMFS’ Southwest Regional
Office.

After the first 90 days of the
authorization period NAWCWD Point
Mugu will provide an initial report on
launch activities to NMFS. This report
will summarize the timing and nature of
any launch operations to date,
summarize pinniped behavioral
observations, and estimate the amount
and nature of all takes by harassment or
in other ways. In the event that any
cases of pinniped mortality are judged
to result from launch activities, this
information will be reported to NMFS
immediately.

A draft final technical report will be
submitted to NMFS 120 days prior to
the expiration of the IHA. This technical
report will provide full documentation
of methods, results, and interpretation
of all monitoring tasks for launches
during the first 6 months of the IHA
period, plus preliminary information for
launches planned during the next 1-2
months. This draft final report will be
reviewed by NMFS, and based on
comments, revised as necessary.
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The revised final technical report,
including all monitoring results during
the authorization, will be due 90 days
after the end of the 1-year IHA period.

Consultation

NAWCWD Point Mugu has not
requested the take of any listed species.
Therefore, NMFS has determined that a
section 7 consultation under the
Endangered Species Act is not required
at this time.

Although sea otters are not within the
jurisdiction of NMFS, the U.S. Fish and
Wildlife Service (FWS) established an
experimental population of California
sea otters at SNI. The FWS, for purposes
of defense-related actions within the
SNI translocation zone, has designated
sea otters as an experimental population
that are to be treated as if they were
proposed for listing under the ESA and
are subject to the informal consultation
process under section 7(a)(4) of the ESA.
The Navy has consulted with FWS
regarding the take of sea otters
incidental to missile launch operations
on San Nicolas Island. However, no
takes of sea otters are expected as a
result of launch activities.

National Environmental Policy Act
(NEPA)

In July 2000, NAWCWD Point Mugu
issued a Draft Environmental Impact
Statement/Overseas Environmental
Impact Statement (DEIS) to assess the
effects of its ongoing and proposed
operations in the Sea Range off Point
Mugu. While this DEIS analyzes other
activities beyond the scope of this IHA
request, Section 4.7 describes launches
of target missiles from SNI and notes
that these launches sometimes cause
pinnipeds hauled out on beaches on the
western end of SNI to move into the
water. Accordingly, the U.S. Navy
determined that it should request this 1-
year IHA to ensure that its planned
missile launch operations are conducted
in full compliance with the MMPA.

An Environmental Assessment (EA)
has been prepared that examines the
environmental consequences of issuing
an IHA for take by harassment of small
numbers of several pinniped species
incidental to conducting 20 missile and
target launch operations from San
Nicolas Island, California for a 1-year
period (2001-2002). This environmental
review process has led NMFS to
conclude that issuance of an THA for
these activities will not have a
significant effect on the human
environment. Therefore, preparation of
an environmental impact statement on
these actions is not required by Section
102(2) of the National Environmental
Policy Act or its implementing

regulations. Copies of the EA and the
Finding of No Significant Impact are
available upon request (see ADDRESSES).

Coastal Zone Management Act
Consistency

On February 14, 2001, by a
unanimous vote, the State of California
Coastal Commission concluded that,
with the monitoring and mitigation
commitments the Navy has incorporated
into their various testing and training
activities on the Point Mugu Sea Range,
including activities on San Nicolas
Island, and including the commitment
to enable continuing Commission staff
review of finalized monitoring plans
and ongoing monitoring results, the
activities are consistent with the marine
resources, environmentally sensitive
habitat and water quality policies
(Sections 30230, 30240, and 30231) of
the California Coastal Act.

Determinations

Based on the evidence provided in the
application, the EA, and this document,
and taking into consideration the
comments submitted on the application
and proposed authorization notice,
NMEFS has determined that there will be
no more than a negligible impact on
marine mammals from the issuance of
the harassment authorization to
NAWCWD Point Mugu. NMFS is
assured that the short-term impact of
conducting missile launch operations
from SNI in the Channel Islands off
southern California will result, at worst,
in a temporary modification in behavior
by certain species of pinnipeds. While
behavioral modifications may be made
by these species as a result of launch
activities, this behavioral change is
expected to have a negligible impact on
the pinniped species and stocks.

Since the number of potential
harassment takings of northern elephant
seals, harbor seals, California sea lions,
and northern fur seals is estimated to be
small, no take by injury and/or death is
anticipated, and the potential for
temporary or permanent hearing
impairment is low and will be avoided
through the incorporation of the
mitigation measures mentioned in this
document and required under the IHA,
NMFS has determined that the
requirements of section 101(a)(5)(D) of
the MMPA have been met and the
authorization can be issued.

Authorization

NMEFS has issued an IHA to
NAWCWD Point Mugu for 15 launches
of Vandal (or similar) missiles and 5
launches of smaller subsonic targets
from San Nicolas Island, CA for a 1-year
period, provided the mitigation,

monitoring, and reporting requirements
described in this document and the IHA
are undertaken.

Dated: August 1, 2001.
Donald Knowles,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 01-20029 Filed 8—8-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 080101B]

Marine Mammals; File No. 774-1634-00

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that Dr.
Stephen B. Reilly, Director, IDCPA
Research Program, Southwest Fisheries
Science Center, National Marine
Fisheries Service, P.O. Box 271, La Jolla,
California 92038 (Principal Investigator:
Dr. Karin Forney), has been issued a
permit to take spinner dolphins
(Stenella Iongirostris) and Pantropical
spotted dolphin (S. attenuata
graffmani), and other small cetaceans
for purposes of scientific research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits and Documentation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
713-2289; fax (301) 713—0376; and

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562) 980—4001;
fax (562) 980—4018.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson, Tammy Adams (301)
713-2289, and Nicole Le Boeuf (301)
713-2322.

SUPPLEMENTARY INFORMATION: On June 6,
2001, notice was published in the
Federal Register (66 FR 30428) that a
request for a scientific research permit
to take species listed above had been
submitted by the above-named
organization. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), and
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216).
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Dated: August 3, 2001.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 01-20028 Filed 8—8—01; 8:45 am]
BILLING CODE 3510-22-S

COMMODITY FUTURES TRADING
COMMISSION

Privacy Act of 1974; Systems of
Records; Biennial Publication

AGENCY: Commodity Futures Trading
Commission.

ACTION: Publication of annual notice of
the existence and character of each
system of records that the Commodity
Futures Trading Commission
(“Commission”’) maintains that contains
information about individuals.

SUMMARY: The purpose of this notice is
to announce the existence and character
of the systems of records of the
Commodity Futures Trading
Commission as required by the Privacy
Act of 1974, Public Law 93-579, 5
U.S.C. 552a.

Pursuant to 5 U.S.C. 552a(f), the
Commission, on August 8, 1975,
promulgated rules relating to records
maintained by the Commission
concerning individuals (40 FR 41056).
The rules as amended (17 CFR part 146)
address an individual’s rights to know
what information the Commission has
in its files concerning the individual; to
have access to those records; to petition
the Commission to have inaccurate or
incomplete records amended or
corrected; and not to have personal
information disseminated to
unauthorized persons. The full text of
the Commission’s rules implementing
the Privacy Act can be found in 17 CFR
part 146.

Under 17 CFR 146.11(a), the
Commission is required to publish
biennially a notice of the existence and
character of each system of records it
maintains that contains information
about individuals. This notice
implements this requirement and, when
read together with the Commission’s
rules, will provide individuals with the
information that they need to exercise
fully their rights under the Privacy Act.
FOR FURTHER INFORMATION CONTACT:
Edward W. Colbert, Deputy Secretary to
the Commission, Freedom of
Information Act, Privacy Act and
Government in the Sunshine Act
Compliance Office, (202) 418-5105, or
Stacy Dean Yochum, Counsel to the
Executive Director, (202) 418-5157,
Commodity Futures Trading

Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

Content of Systems Notices

Each of the notices contains the
following information:

1. The name of the system;

2. The location of the system;

3. The categories of individuals on
whom records are maintained in the
system;

4. The categories of records
maintained in the system;

5. The authority for maintaining the
system;

6. The routine uses of records
maintained in the system, including the
categories of users and the purposes of
such uses;

7. The policies and practices for
storing, retrieving, accessing, retaining,
and disposing of records in the system;

8. The title and business address of
the system manager, the agency official
who is responsible for the system of
records;

9. The agency procedures by which an
individual can find out whether the
system of records contains a record
pertaining to him, how he may gain
access to any record pertaining to him
contained in the system of records, and
how he can contest the content of the
records; and

10. The categories of sources of
records in the system.

The following four systems of records
have been exempted, as set forth in the
descriptions of these systems of records,
from certain requirements of the Privacy
Act, as authorized under 5 U.S.C.
552a(k):

CFTC-9 Confidential information
obtained during employee
background investigations.

CFTC-10 Investigatory materials
compiled for law enforcement
purposes.

CFTC-31 Information pertaining to
individuals discussed at closed
Commission meetings.

CFTC-32 Investigatory materials
compiled by the Office of the
Inspector General.

The Location of Systems of Records

The Commission offices are in the
following locations:

» Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581,
Telephone: (202) 418—-5000;

* 300 Riverside Plaza, Suite 1600 North,
Chicago, Illinois 60606, Telephone:
(312) 353-5990;

¢ 4900 Main Street, Suite 721, Kansas
City, Missouri 64112, Telephone:
(816) 931-7600;

* One World Trade Center, Suite 3747,
New York, New York 10048,
Telephone: (212) 466—-2061;

e Murdock Plaza, 10900 Wilshire Blvd,
Suite 400, Los Angeles, California
90024, Telephone: (310) 235-6783;
and

* 510 Grain Exchange Building,
Minneapolis, Minnesota 55415,
Telephone: (612) 370-3255.

Where a system of records is stored in
multiple locations, the notice merely
identifies the offices and refers to this
introductory section for each address.
The Commission’s headquarters office is
in Washington, DC, and is referred to in
the systems notice as the “principal
office.” The Commission maintains
regional offices in Chicago and New
York and smaller offices in Kansas City,
Minneapolis and Los Angeles. For
purposes of this notice, the regional
offices and smaller offices are referred to
collectively as the “regional offices.”
“All CFTC offices” means the
headquarters office, the regional offices
and the smaller offices.

In many cases, records within a
system are not available at each of the
offices listed in the system notice. For
example, case files are maintained in
the office where the investigation is
conducted, but certain information may
be maintained in other offices as well.
It is the Commission’s responsibility,
unless otherwise specified in the system
notice, to determine where the
particular records being sought are
located. However, if the individual
seeking the records in fact knows the
location, it would be helpful to the
Commission if the requester would
indicate that location.

Scope and Content of Systems of
Records

The Privacy Act applies to personal
information about individuals. Personal
information subject to the provisions of
the Privacy Act may sometimes be
found in a system of records that might
appear to relate solely to commercial
matters. For example, the system of
records concerning registration of the
various categories of registrants (CFTC—
20) contains primarily business
information. However, a firm’s
application for registration contains a
few items of personal information
concerning key personnel. Because the
capability exists through the National
Futures Association’s computer system
to retrieve information from this system
of records not only by use of the name
of the firm but also by the use of the
name of these individuals, this
information is within the purview of the
Privacy Act. See the definition of system
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of records in the Privacy Act, 5 U.S.C.
552(a)(5), and § 146.2(g) of the
Commission’s Privacy Act rules, 17 CFR
146.2(g).

Such a capability would generally not
exist, however, in a Commission staff
investigation of the activities of a firm
unless an individual is registered as an
FCM, IB, CTA or CPO. That is, if the
investigation was opened under the
name of the FCM, information would be
retrievable only under that name.
Accordingly, information about
principals of a firm under investigation
that might be developed during the
investigation would generally not be
retrievable by the name of the
individual, and the provisions of the
Privacy Act would not apply.

General Statement of Routine Uses

A principal purpose of the Privacy
Act is to restrict the unauthorized
dissemination of personal information
concerning an individual. In this
connection, the Privacy Act and the
Commission’s rules prohibit
dissemination except for specific
purposes. Individuals should refer to
the full text of the Privacy Act, 5 U.S.C.
552a(b), and to the Commission’s rules,
17 CFR part 146, for a complete list of
authorized disclosures. Only those
arising most frequently have been
mentioned herein.

The Privacy Act and the
Commission’s rules specifically provide
that disclosure may be made with the
written consent of the individual to
whom the record pertains. Disclosure
may also be made to those officers and
employees of the Commission who need
the record in the performance of their
duties. In addition, disclosures are
authorized if they are made pursuant to
the terms of the Freedom of Information
Act, 5 U.S.C. 552.

The Privacy Act and the
Commission’s rules permit disclosure of
individual records if it is for a “routine
use,” which is defined as a use of a
record that is compatible with the
purpose for which it was collected.
Unless otherwise indicated, the
following routine uses of Commission
records are applicable to all CFTC
systems. To avoid unnecessary
repetition of these routine uses, where
they are generally applicable, the system
notice refers the reader to the “General
Statement of Routine Uses.” The notice
for each system of records lists any
specific routine uses that are applicable
to that system.

1. The information may be used by
the Commission in any administrative
proceeding before the Commission, in
any injunctive action authorized under
the Commodity Exchange Act or in any

other action or proceeding in which the
Commission or its staff participates as a
party or the Commission participates as
amicus curiae.

2. The information may be given to
the Justice Department, the Securities
and Exchange Commission, the United
States Postal Service, the Internal
Revenue Service, the Department of
Agriculture, the Office of Personnel
Management, and to other Federal, state
or local law enforcement or regulatory
agencies for use in meeting
responsibilities assigned to them under
the law, or made available to any
member of Congress who is acting in his
capacity as a member of Congress.

3. The information may be given to
any board of trade designated as a
contract market by the Commission if
the Commission has reason to believe
this will assist the contract market in
carrying out its responsibilities under
the Commodity Exchange Act, 7 U.S.C.
1, et seq., and to any national securities
exchange or national securities
association registered with the
Securities and Exchange Commission, to
assist those organizations in carrying
out their self-regulatory responsibilities
under the Securities Exchange Act of
1934, 15 U.S.C. 78a, et seq.

4. At the discretion of the
Commission staff, the information may
be given or shown to anyone during the
course of a Commission investigation if
the staff has reason to believe that the
person to whom it is disclosed may
have further information about the
matters discussed therein, and those
matters appear relevant to the subject of
the investigation.

5. The information may be included
in a public report issued by the
Commission following an investigation,
to the extent that this is authorized
under section 8 of the Commodity
Exchange Act, 7 U.S.C. 12. Section 8
authorizes publication of such reports
but contains restrictions on the
publication of certain types of sensitive
business information developed during
an investigation. In certain contexts,
some of this information might be
considered personal in nature.

6. The information may be disclosed
to a Federal agency in response to its
request in connection with the hiring or
retention of an employee, the issuance
of a security clearance, the reporting of
an investigation of an employee, the
letting of a contract or the issuance of
a license, or a grant or other benefit by
the requesting agency, to the extent that
the information may be relevant to the
requesting agency’s decision on the
matter.

7. The information may be disclosed
to a prospective employer in response to

its request in connection with the hiring
or retention of an employee, to the
extent that the information is believed
to be relevant to the prospective
employer’s decision in the matter.

8. The information may be disclosed
to any person, pursuant to Section 12(a)
of the Commodity Exchange Act, 7
U.S.C. 16(a), when disclosure will
further the policies of that Act or of
other provisions of law. Section 12(a)
authorizes the Commission to cooperate
with various other government
authorities or with “any person.”

System Notices

The Commission’s systems of records
are set forth below. For further
information contact: Freedom of
Information Act (FOIA), Privacy Act and
Government in the Sunshine Act
Compliance Staff, Office of the
Secretariat, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Fourth Floor,
Washington, DC 20581, (202) 418—5105.

Index

CFTC-1 Matter Register and Matter
Indices

CFTC-2 Correspondence Files

CFTC-3 Docket Files

CFTC—4 Employee Leave, Time and
Attendance

CFTC-5 Employee Personnel/Payroll
and Personnel Records

CFTC-6 Employee Travel and
Transportation Records

CFTC-7 Exempted Informal
Employment Complaint Files

CFTC-8 Employment Applications

CFTC-10 Exempted Investigatory
Records

CFTC-12 Fitness Investigations

CFTC-13 Interpretative, Exemptive
and No-Action Files

CFTC-15 Large Trader Report Files

CFTGC-16 Enforcement Case Files

CFTG-17 Litigation Files-OGC

CFTC-18 Logbook on Speculative
Limit Violations

CFTC-20 Registration of Floor
Brokers, Floor Traders, Futures
Commission Merchants, Introducing
Brokers, Commodity Trading
Advisors, Commodity Pool Operators,
Leverage Transaction Merchants,
Agricultural Trade Option Merchants
and Associated Persons

CFTC-28 SRO Disciplinary Action
File

CFTC-29 Reparations Complaints

CFTC-30 Open Commission Meetings

CFTC-31 Exempted Closed
Commission Meetings

CFTC-32 Exempted Office of the
Inspector General Investigative Files

CFTC-33 Electronic Key Card Usage

CFTC-34 Telephone System
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CFTC-35 Interoffice and Internet
Email

CFTC-36 Internet Security Gateway
(Firewall) System

CFTC-37 Lexis-Westlaw Billing
Information System

CFTC-38 Automated Library
Circulation System

CFTC-39 Freedom of Information Act
Requests

CFTC—40 Privacy Act Requests

CFTC—41 Requests for Confidential
Treatment

CFTC—-42 Debt Collection Files

CFTC-1

SYSTEM NAME:
Matter Register and Matter Indices.

SYSTEM LOCATION:

This system is located in the Division
of Enforcement in the Commission’s
principal office and regional offices. See
“The Location of Systems of Records.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

a. Persons found or alleged to have, or
suspected of having, violated the
Commodity Exchange Act or the rules,
regulations or orders of the Commission
adopted thereunder.

b. Persons lodging complaints with
the Commission.

c. Agency referrals.

CATEGORIES OF RECORDS IN THE SYSTEM:

An index system to CFTC-10
Exempted Investigatory Records and
CFTC-16 Enforcement Case Files,
including:

a. The matter register. Records are
organized by docket number and/or
matter name. The register also indicates
the date opened, the disposition and
status, the date closed, and the staff
member assigned.

b. The matter register also includes
reports recommending openings and
closings of investigations.

AUTHORITY FOR THE MAINTENANCE OF THE
SYSTEM:

Section 8 of the Commodity Exchange
Act, 7 U.S.C. 12.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

See “General Statement of Routine
Uses.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE!

Paper records in file folders, loose-leaf
binders, computer files, and computer
printouts.

RETRIEVABILITY:
By matter name or docket number.

SAFEGUARDS:

General building security. In
appropriate cases, the records are
maintained in lockable file cabinets.
Computer files require password to
access.

RETENTION AND DISPOSAL:

The records are destroyed when no
longer needed.

SYSTEMS MANAGER(S) AND ADDRESS:

Director, Division of Enforcement, in
the Commission’s principal office and
Regional Counsel in New York, Chicago
and Los Angeles. See “The Location of
Systems of Records.”

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves or seeking
access to records about themselves in
this system of records, or contesting the
content of records about themselves
contained in this system of records
should address written inquiry to the
FOL Privacy and Sunshine Acts
Compliance Staff, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone (202)
418-5105.

RECORD SOURCE CATEGORIES:

Persons submitting complaints to the
Commission, and miscellaneous sources
including customers, law enforcement
and regulatory agencies, commodity
exchanges, National Futures
Association, trade sources, and
Commission staff generated items.

CFTC-2

SYSTEM NAME:
Correspondence Files.

SYSTEM LOCATION:

This system is located in the
Commission’s principal offices at Three
Lafayette Centre, 1155 21st Street, NW.
Washington, DC 20581.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Persons corresponding with the
Commission, directly or through their
representatives. Persons discussed in
correspondence to or from the
Commission.

CATEGORIES OF RECORDS IN THE SYSTEM:

Incoming and outgoing
correspondence and indices of
correspondence, and certain internal
reports and memoranda related to the
correspondence. This system includes
only those records that are part of a
general correspondence file maintained
by the office involved. It includes

correspondence indexed by subject
matter, date or assigned number and, in
certain offices, by individual name of
the correspondent.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
44 U.S.C. 3101.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

See “General Statement of Routine
Uses.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders, in loose-
leaf binders, on index cards, computer
files and printouts, and related indices
on magnetic disk.

RETRIEVABILITY:

By name of correspondent, subject
matter, date or assigned number. The
name may be either the name of the
person who sent or received the letter,
or the person on whose behalf the letter
was sent or received. It may also be
another person who was the principal
subject of the letter, where
circumstances appear to justify this
treatment. See previous discussion
concerning the category of records
maintained in this system.

SAFEGUARDS:!

Secured rooms or on secured
premises with access limited to those
whose official duties require access.

RETENTION AND DISPOSAL:

The retention and disposal period
depends on the nature of the
correspondence. For example,
correspondence with the Commission
that pertains to the programs and
policies of the Commission becomes
part of the agency’s central files and is
kept permanently. Other
correspondence may be kept for
between one and 10 years, depending
on the subject matter.

SYSTEM MANAGER(S) AND ADDRESS:

Office of the Secretariat; Director,
Office of Public Affairs; Director, Office
of Legislative and Intergovernmental
Affairs; Executive Director; General
Counsel; Director, Division of
Enforcement; Director, Division of
Trading and Markets; and, Director,
Division of Economic Analysis. All are
located at the Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581.
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NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether this system of records contains
information about themselves, or
seeking access to records about
themselves in this system of records, or
contesting the content of records about
themselves contained in this system of
records should address written inquiry
to the FOI, Privacy and Sunshine Acts
Compliance Staff, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone (202)
418-5105. Specify the system manager,
if known.

RECORD SOURCE CATEGORIES!

Persons corresponding with the
Commission and correspondence and
memoranda prepared by the
Commission.

CFTC-3

SYSTEM NAME:
Docket Files.

SYSTEM LOCATION:

This system is located in the Office of
Proceedings, Proceedings Clerk’s Office,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All persons involved in any CFTC
proceeding.

CATEGORIES OF RECORDS IN THE SYSTEM:

All pleadings, motions, applications,
stipulations, affidavits, transcripts and
documents introduced as evidence,
briefs, orders, findings, opinions, and
other matters that are part of the record
of an administrative or reparations
proceeding. They also include related
correspondence and indices.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

The Commission is authorized or
required to conduct hearings under
several provisions of the Commodity
Exchange Act. These files are a
necessary concomitant for the conduct
of orderly hearings. See also 44 U.S.C.
3101.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

These records are public records
unless the Commission or assigned
presiding officer determines for good
cause to treat them as nonpublic records
consistent with the provisions of the
Freedom of Information Act. Nonpublic
portions may be used for any purpose
specifically authorized by the

Commission or by the presiding officer
who ordered such nonpublic treatment
of the records.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders, computer
files, computer printouts, index cards,
and microfiche.

RETRIEVABILITY:

By the docket number and cross-
indexed by complainant and respondent
names.

SAFEGUARDS:

Only items that the Commission or
the presiding officer has directed to be
kept nonpublic are segregated.
Precautions are taken as to these items
to assure that access is restricted to
authorized personnel only. Access to
computer records is limited to
authorized personnel and password
protected.

RETENTION AND DISPOSAL:

Docket files in reparations cases are
maintained for 10 years after final
disposition of the case. Docket files in
enforcement cases are maintained for 15
years after final disposition of the case.

SYSTEM MANAGER(S) AND ADDRESS:

Proceedings Clerk, Office of
Proceedings, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW., Fourth
Floor, Washington, DC 20581.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves, or
seeking access to records about
themselves, or contesting the content of
records about themselves contained in
this system of records should address
written inquiry to the FOI, Privacy and
Sunshine Acts Compliance Staff,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. Telephone (202) 418-5105.

RECORD SOURCE CATEGORIES:

Commission staff members; opposing
parties and their attorneys; proceeding
witnesses; and miscellaneous sources.

CFTC-4

SYSTEM NAME:

Employee Leave, Time and
Attendance.
SYSTEM LOCATION:

The information in the system is kept
in the CFTC offices in which the

employee described by the records is
located. Information is also kept
centrally on the computer system
located in the Department of
Agriculture’s National Finance Center,
New Orleans, Louisiana.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All CFTC employees.

CATEGORIES OF RECORDS IN THE SYSTEM:

Various records reflecting CFTC
employees’ time and attendance and
leave status, as well as the allocation of
employee time to designated budget
account codes.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 6101-6133; 5 U.S.C. 6301—
6326; 44 U.S.C. 3101.

ROUTINE USES OF THE RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF USERS
AND THE PURPOSES OF SUCH USES:

a. In response to legitimate requests,
this information may be provided to
other Federal agencies for the purpose
of hiring or retaining employees, and
may be provided to other prospective
employers, to the extent that the
information is relevant to the
prospective employer’s decision in the
matter.

b. The information may be provided
to the Justice Department or other
Federal agencies or used by the
Commission in connection with any
investigation, or administrative or legal
proceeding involving any violation of
any Federal law or regulation
thereunder.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Hard copies of time and attendance
worksheets, leave request slips and
signed printouts; diskettes; mainframe
computer (NFC).

RETRIEVABILITY:

By the name of the employee or by the
employee number, cross-indexed by
name.

SAFEGUARDS:

Lock boxes and/or locked file
drawers. Password required for access to
diskettes and NFC computer system.

RETENTION AND DISPOSAL:

Hard copy records, including leave
slips, signed printouts from the PC—
TARE system, overtime approval slips
and budget account code worksheets are
retained for six years, then destroyed.
Diskettes are written over on a 12-month
rotating cycle.
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SYSTEM MANAGER AND ADDRESS:

Office of Human Resources,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves, or
seeking access to records about
themselves in this system of records, or
contesting the content of records about
themselves contained in this system of
records should address written inquiry
to the FOI, Privacy and Sunshine Acts
Compliance Staff, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone (202)
418-5105.

RECORD SOURCE CATEGORIES:

The individual on whom the record is
maintained.

CFTC-5

SYSTEM NAME:
Employee Personnel/Payroll Records.

SYSTEM LOCATION:

This system is located in the Office of
Human Resources and the Office of
General Counsel, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581 and on a
computer system located in the
Department of Agriculture’s National
Finance Center, New Orleans,
Louisiana.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All CFTC employees.

CATEGORIES OF RECORDS IN THE SYSTEM:

Payroll related information for current
CFTC employees, including payroll and
leave data for each employee relating to
rate and amount of pay, leave and hours
worked, and leave balances, tax and
retirement deductions, life insurance
and health insurance deductions,
savings allotments, savings bonds and
charity deductions, mailing addresses
and home addresses, direct deposit
information, and copies of the CFTC
time and attendance reports as well as
authorities relating to deductions,
including salary offset under part 141 of
the Commission’s rules. The records
maintained in the principal office for all
employees may also include: a. Forms
required and records maintained under
the Commission’s rules of conduct and
the Ethics in Government Act, such as
the SF-278 and requests for approval of

outside employment (CFTC Form 20); b.
Various summary materials received in
computer printout form; c. Awards
information; d. Recruitment, relocation
or retention bonuses; and e. Training
information.

The official personnel records
maintained by the Commission are
described in the system notices
published by the Office of Personnel
Management (OPM/GOVT-1), and are
not included within this system. (Check
Opm/Govt-1 to see if it includes
relocation, retention, etc. bonuses)

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

44 U.S.C. 3101, 5 U.S.C. APP.
(Personnel Financial Disclosure
Requirements).

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

a. In response to legitimate requests,
this information may be provided to
other Federal agencies for the purpose
of hiring or retaining employees, and
may be provided to other prospective
employers, to the extent that the
information is relevant to the
prospective employer’s decision in the
matter.

b. The information may be provided
to the Justice Department, the Office of
Personnel Management or other Federal
agencies, or used by the Commission in
connection with any investigation or
administrative or legal proceeding
involving any violation of Federal law
or regulation thereunder.

c. Certain information will be
provided, as required by law, to the
Office of Child Support Enforcement,
Administration for Children and
Families, Department of Health and
Human Services Federal Parent Locator
System (FPLS) and Federal Tax Offset
System to enable state jurisdictions to
locate individuals and identify their
income sources to establish paternity,
establish and modify orders of support,
and for enforcement action.

d. Certain information will be
provided, as required by law, to the
Office of Child Support Enforcement for
release to the Social Security
Administration for verifying social
security numbers in connection with the
operation of the FPLS by the Office of
Child Support Enforcement.

e. Certain information will be
provided, as required by law, to the
Office of Child Support Enforcement for
release to the Department of Treasury
for purposes of administering the
Earned Income Tax Credit Program
(Section 32, Internal Revenue Code of
1986) and verifying a claim with respect
to employment in a tax return.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

Paper records in file folders, computer
files, and computer printouts.

RETRIEVABILITY:
By the name or social security number
of the employee.

SAFEGUARDS:

Lockable cabinets for paper records.
Computer records accessible through
password protected security system.

RETENTION AND DISPOSAL:

Maintained according to retention
schedules prescribed by the General
Records Schedule for each type of
personnel/payroll record.

SYSTEM MANAGER(S) AND ADDRESS:

The Office of Human Resources,
except for records maintained under the
Commission’s rules of conduct and the
Ethics in Government Act for which the
General Counsel is the system manager.
See “The Location of Systems of
Records.”

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves or seeking
access to records about themselves in
this system of records, or contesting the
content of records about themselves
contained in this system of records
should address written inquiry to the
FOI, Privacy and Sunshine Acts
Compliance Staff, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone (202)
418-5105.

RECORD SOURCE CATEGORIES:

Individual on whom the record is
maintained; personnel office records;
and miscellaneous sources.

CFTC-6

SYSTEM NAME:

Employee Travel and Transportation
Records.

SYSTEM LOCATION:

This system is located in the Office of
Financial Management, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. In the
Commission’s headquarters office,
transit subsidy applications and
distribution records are maintained by
the Department of Transportation.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Any Commission member, employee,
witness, expert, advisory committee
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member or non-CFTC employee
traveling on official business for the
Commission and any CFTC employee
who applies for and receives a transit
subsidy.

CATEGORIES OF RECORDS IN THE SYSTEM:

Contains the name, address,
destination, itinerary, mode and
purpose of travel, dates, expenses,
miscellaneous claims, amounts
advanced, amounts claimed, and
amounts reimbursed. Includes travel
authorizations, travel vouchers,
requests, receipts, invoices from credit
card vendors’ receipts, and other
records. Transit subsidy records
contain: In DC, the employee’s name
and the amount received; in other
regions, the employee’s name, home
address, office, office phone, the last
four digits of the social security number,
the mode of transportation, and the
monthly amount of transportation
expenses. Transit subsidy distribution
records in offices other than
headquarters contain the employee’s
name and the amount received.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 5701-5752; 31 U.S.C. 1, et
seq.; 44 U.S.C. 3101.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSE OF SUCH USES:

The information may be provided to
the Justice Department or other Federal
agencies or used by the Commission in
connection with any investigation, or
administrative or legal proceeding
involving any violation of Federal law
or regulation thereunder.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders, computer
files and computer printout.

RETRIEVABILITY:

By the name of the Commission
member, employee witness, expert,
advisory committee member or CFTC
employee traveling on official business
for the Commission or the name of the
employee applying for or receiving a
transit subsidy and by the last four
digits of the social security number.

SAFEGUARDS:!

Access to the computer records is
protected by a security system. General
building security limits access to paper
records kept in files of support staff in
the offices of travelers and in the Travel
Office.

RETENTION AND DISPOSAL:

Travel Records are retained for six
years after the period covered by the
account. Records of travel that is non-
Federally funded are retained for four
years. Transit subsidy disbursement
records are retained for three years.
Transit subsidy applications maintained
by CFTC are retained for three years
after the employee is no longer in the
program or the application is
superceded.

SYSTEM MANAGER(S) AND ADDRESS:

Accounting Officer and Network
Manager, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves, or
seeking access to records about
themselves in this system of records or
contesting the content of records about
themselves contained in this system of
records should address written inquiry
to the FOI, Privacy and Sunshine Acts
Compliance Staff, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone (202)
418-5105.

RECORD SOURCE CATEGORIES:

The individual on whom the record is
maintained.
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SYSTEM NAME!

Exempted Informal Employment
Complaint Files.

SYSTEM LOCATION:

Office of the Executive Director, Three
Lafayette Centre, 1155 21st St. NW.,
Washington, DC 20581.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals, including Commission
employees, contractors or visitors, who
are accused of sexual or other
harassment in violation of employment
discrimination laws or Commission
employment policies, in particular the
Commission’s Sexual Harassment
Policy.

CATEGORIES OF RECORDS IN THE SYSTEM:

Reports to Commission officials from
supervisors, managers, or members of
the Commission concerning complaints
or concerning observed instances of
sexual harassment; records relating to
the complaint or incident, relating to
any investigation, and to any

disposition of the matter. The potential
contents of the system are not limited to
complaints or other material under the
Commission’s Sexual Harassment
Policy. Complaints concerning other
forms of employment discrimination
would be made part of this system.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

29 CFR 1614.102(a); 5 U.S.C.
§2302(b).

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

The four routine uses for this system
are taken from the Commission’s
General Statement of Routine Uses:
published in 64 Fed. Reg.33829:
Number 1 (disclosed in an action where
the Commission or a present or former
member or employee of the Commission
is a party); 2 (given to other federal or
state agencies within the scope of their
statutory mandates); 4 (disclosed in an
investigation); and 6 (disclosed if
relevant to a federal agency in
connection with a personnel,
contracting or licensing action
concerning the person about whom the
record is maintained).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper records stored in files.

RETRIEVABILITY:

Records are retrievable by the name of
the employee or third party about whom
a complaint or report has been made.

SAFEGUARDS:

In addition to general building
security, paper records are maintained
in areas accessible only to authorized
personnel.

RETENTION A