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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-57; Amendment 39—
12124; AD 2001-04-06]

RIN 2120-AA64

Airworthiness Directives; CFM
International, S.A. CFM56-3, —3B, and
—3C Series Turbofan Engines;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2001-04—06 applicable to CFM
International, S.A. CFM56-3, —3B, and
—3C series turbofan engines that was
published in the Federal Register on
February 28, 2001 (66 FR 12726). The
information in paragraph (i) in the
regulatory information is incorrect. This
document corrects paragraph (i). In all
other respects, the original document
remains the same.

EFFECTIVE DATE: April 4, 2001.

FOR FURTHER INFORMATION CONTACT:
Glorianne Niebuhr, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7132,
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A final
rule airworthiness directive applicable
to CFM International, S.A. CFM56-3,
—3B, and —3C series turbofan engines,
was published in the Federal Register
on February 28, 2001 (66 FR 12726).
Paragraph (i) of the AD provided that
inspection is not required for disks that
have been rebroached “prior to
exceeding the .004 inch wear limit.”
This was incorrect as disks that have not
yet reached the wear limit will not go

through the rebroaching process. Only if
a disk has exceeded the wear limit, will
that disk be rebroached. Therefore, the
FAA is correcting the AD by deleting
reference to the wear limit in paragraph
(). Make the following correction to FR
Doc. 01-4216:

§39.13 [Corrected]

On page 12729, in the second column,
in AD 2001-04-06, in the Compliance
Section, paragraph (i) is corrected to
read as follows:

2001-04-06 CFM International:
Amendment 39-12124. Docket 98—ANE—
57—AD.

* * * * *

Compliance * * *

* * * * *

(i) Inspection is not required for fan disks
that used lubricants identified in paragraph
(g) of this AD but were then rebroached, then
were not lubricated with the lubricants
identified in paragraph (g) of this AD AND
were equipped with fan blade configurations
specified either in subparagraph (h)(1) or
(h)(2) of this AD.

* * * * *

Issued in Burlington, MA, on June 19,
2001.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 01-16048 Filed 7—2—01; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-271-AD; Amendment
39-12296; AD 2001-13-15]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 757 Series Airplanes Equipped
with Rolls Royce Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, that requires a one-time
inspection to find wire chafing of the
left and right engine fuel shutoff valve
wire bundles at Power Plant Station 278
on each engine strut, and repair if

necessary. This amendment also
requires replacement of three wire
support brackets with improved wire
support brackets. This amendment is
prompted by reports that such wire
support brackets failed due to fatigue,
which subsequently caused the fuel
shutoff valve wire to chafe and to
experience a short circuit. The actions
specified by this AD are intended to
prevent such conditions, which could
result in either the possible ignition of
fuel vapors in a flammable leakage zone
or in the inability to stop the flow of fuel
in the event of an engine fire.

DATES: Effective August 7, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2793; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 757 series airplanes was
published in the Federal Register on
August 4, 1999 (64 FR 42050). That
action proposed to require repetitive
inspections to detect wire chafing of the
left and right engine fuel shutoff valve
wire bundles at Power Plant Station 278
on each engine strut, and repair if
necessary. That action also proposed to
require repetitive replacement of three
wire support brackets with improved
wire support brackets.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
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consideration has been given to the
comments received.

Addition of Service Bulletin
Information Notice

One commenter, the airplane
manufacturer, indicates that during its
investigation of the wire support bracket
failure it established that Boeing Service
Bulletin 757-54-0013, Revision 3, dated
October 23, 1997 (cited in the proposal
as the source of service information for
doing the specified actions) contained
an incorrect part number for an
attachment fastener. The commenter
adds that the part number was corrected
in Boeing Information Notice 757-54—
0013 IN 01, dated October 22, 1998.

The FAA infers that the commenter
wants to add IN 01 to the service
information cited in the final rule.
Subsequent to receipt of this comment,
we reviewed and approved Boeing
Information Notice 757-54—-0013 IN 02,
dated April 8, 1999, which supersedes
IN 01. IN 02 contains additional
information for proper accomplishment
of the modifications described in the
service bulletin, as well as the corrected
part number specified by the
commenter. We concur with the
commenter’s request, but will add IN 02
to the service information cited in the
final rule.

Revise Paragraph (a)

One commenter, the airplane
manufacturer, states that it did an
analysis of the new, improved wire
support brackets to determine the
fatigue level allowable. The analysis
showed that the two lower aluminum
brackets were undersized for the
vibration environment in the aft strut
area, and that the nickel alloy brackets
were capable of withstanding the
vibration environment, with fatigue
allowables that exceed the stress levels
by 80 percent. Analysis done on the
third bracket showed that the aluminum
brackets are also satisfactory. This
analysis was conducted per standard
Boeing practice for equipment in the
nacelle and strut areas, using well-
established stress values.

Based on the above information, the
commenter states that replacing all 6
brackets every 12 months is unnecessary
and will impose a considerable
economic burden on affected operators.
The commenter proposes revising
paragraph (a) of the proposed rule as
follows:

» Incorporate Boeing Service Bulletin
757-54—0013, Revision 3, dated October
23, 1997, within 12 months after the
effective date of the AD. This would
constitute terminating action for the
proposed rule. Or

* For operators that do not
incorporate the Revision 3 of the service
bulletin, repetitively inspect the
installation for chafing or damage of the
wire bundle, and for cracked or
fractured brackets. The repetitive
inspection should be accomplished at
intervals not to exceed 18 months, with
bracket replacement if any evidence of
cracking or damage is found.

The FAA partially agrees with the
commenter’s proposal, as follows:

We agree with the assessment that the
replacement brackets specified in
Revision 3 of the service bulletin are
adequate to meet the strut vibration
environment, and that incorporation of
such replacement brackets would
eliminate the need for the repetitive
inspections and repetitive replacements
of the wire support brackets specified in
the proposed rule. Therefore,
paragraphs (a) and (b) have been
combined into paragraph (a) with the
repetitive inspections and replacements
omitted, and subsequent paragraphs
have been re-numbered accordingly.
Additionally, the preamble and the cost
impact sections of the final rule have
been changed.

We do not agree with the commenter’s
proposal to allow continued use of the
existing brackets with repetitive
inspections beyond the initial 12-month
compliance time. The commenter did
not submit adequate justification for
allowing the continued use of these
brackets, or extending the compliance
time for the repetitive inspections from
12 to 18 months. The existing brackets
can fail in service, and such failures
could result in damage to wiring,
ignition of fuel vapors in a flammable
leakage zone, or loss of the fuel shutoff
valve function. Considering these safety
concerns, repetitive inspections without
replacement of the wire support
brackets after the doing the inspection
would not adequately address the
identified unsafe condition.

Withdraw Proposed Rule

One commenter asks that the FAA
withdraw the proposed rule. The
commenter provided in service data
showing that airplanes which have
replaced the wire support brackets per
Boeing Service Bulletin 757-54-0013,
Revision 3, have experienced no
problems with the brackets. The
commenter states that the annual
bracket replacement (every 12 months)
is not possible or practical because the
repetitive bracket replacements would
involve repetitive replacement of close
tolerance fasteners, and would require
repeated oversizing of the existing
airplane mounting holes. This could
result in the holes being too large for

proper installation of the brackets. The
commenter adds that a deviation to the
proposed rule would be necessary each
time the fasteners are replaced.

The FAA concurs with the
commenter’s assessment that the
brackets that were replaced per Revision
3 of the service bulletin are adequate;
however, we do not agree with the
request to withdraw the proposed rule.
Failure to install the replacement
brackets per the referenced service
bulletin could result in the unsafe
conditions stated under the previous
section titled “Revise Paragraph (a).”
Also stated in that section is our intent
to omit the repetitive inspections and
repetitive bracket replacements
specified in paragraph (a) of the
proposed rule. Paragraph (a) of the final
rule has been revised to require a one-
time inspection and one-time
replacement of the wire support
brackets.

Reduce Compliance Time

One commenter asks that the FAA
reduce the proposed compliance time
for the initial inspection specified in
paragraph (a) of the proposed rule from
12 months to 6 months after the
effective date of the AD. The commenter
states that 12 months is too long and
notes that, based on previous
administrative procedures and industry
practices, it could be almost 18 months
before an airplane is inspected. The
commenter adds that this places the
traveling public at an elevated risk and
greatly reduces the margin of safety on
the airplane.

The FAA does not agree. As discussed
in the section “Differences Between
Proposed Rule and Service Bulletin” in
the preamble of the proposed rule, we
find that a 12-month compliance time
for the initial inspection would address
the unsafe condition in a timely
manner. In developing an appropriate
compliance time for the proposed AD,
we considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the time necessary to do the
initial inspection/modification.

Operators are always permitted to
accomplish the requirements of an AD
at a time earlier than that specified as
the compliance time; therefore, if an
operator wants to do the initial
inspection required by paragraph (a) of
this AD earlier than 12 months after the
effective date of the AD, the operator
can do so. Therefore, no change to the
compliance time for the initial
inspection required by paragraph (a) of
the final rule is necessary.
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Extend Compliance Time

One commenter states that the
proposed 12-month compliance
timetable for the bracket replacement is
unrealistic and asks that the compliance
time be extended to 18 months. The
commenter notes that it is currently
implementing the modification at its C-
check, and requires 18 months to
modify its entire fleet. The commenter
also states that the manufacturer has
quoted a 22-month lead time for
obtaining the necessary kits, which is
not compatible with the timetable
specified in the proposed rule.

The FAA does not agree. As stated
above, we find that a 12-month
compliance time for the initial
inspection/modification is appropriate.

Fuel Shutoff Valve (FSOV)

One commenter notes that the FSOV
can be closed using the redundant
circuit routed on the front spar, as long
as power is available to that circuit. The
FAA agrees with the statement and
infers that the commenter wants further
explanation of the procedures available
should this situation occur. This can
occur only if the engine fuel cutoff
switch is placed in the “cutoff”” position
before the engine fire handle is pulled.
The procedural information is described
in the Emergency Procedures section of
the 757 Airplane Flight Manual.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 501
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
249 airplanes of U.S. registry will be
affected by this AD.

It will take approximately 2 work
hours to accomplish the required
inspection and approximately 6 work
hours per airplane to accomplish the
required replacement. The average labor
rate is estimated to be $60 per work
hour. Required parts will cost
approximately $525 per airplane. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$250,245, or $1,005 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and

that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-13-15 Boeing: Amendment 39-12296.
Docket 98—-NM-271-AD.

Applicability: Model 757 series airplanes,
certificated in any category, equipped with
Rolls Royce engines.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a short circuit that could result
in either the possible ignition of fuel vapors
in a flammable leakage zone or in the
inability to stop the flow of fuel in the event
of an engine fire, accomplish the following:

Inspection/Corrective Action

(a) Within 12 months after the effective
date of this AD, accomplish paragraphs (a)(1)
and (a)(2) of this AD.

(1) Do a one-time detailed visual
inspection of the wire bundles that pass
through the three wire support brackets
located at Power Plant Station (PPS) 278 on
each engine strut, to find wire chafing. If any
chafing is found, before further flight, repair
the wire bundle per the Boeing Standard
Wiring Practices Manual, Document D6—
54446, Revision 23, dated August 1998.

(2) Replace all three existing wire support
brackets located at PPS 278 on each engine
strut with new, improved wire support
brackets, per Boeing Service Bulletin 757—
54—-0013, Revision 3, dated October 23, 1997,
as revised by Boeing Information Notice 757—
54-0013 IN 02, dated April 8, 1999.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Spares Paragraph

(b) As of the effective date of this AD, no
person shall install a wire support bracket
having P/N 287N1112-8, -9, =20, or —21 on
any airplane.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
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Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Except as provide by paragraph (a)(1) of
this AD, the actions shall be done in
accordance with Boeing Service Bulletin
757-54—0013, Revision 3, dated October 23,
1997, as revised by Boeing Information
Notice 757-54-0013 IN 02, dated April 8,
1999. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
August 7, 2001.

Issued in Renton, Washington, on June 21,
2001.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-16200 Filed 7-2—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 2001-ASW-08]

Revision of Class E Airspace,
Farmington, NM

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This notice confirms the
effective date of a direct final rule which
revises the Class E Airspace,
Farmington, NM.

EFFECTIVE DATE: The direct final rule
published at 66 FR 20587 is effective
0901 UTC, September 6, 2001.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,

Federal Aviation Administration, Fort
Worth, TX 76193—-0520, telephone: 817—
222-5593.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 24, 2001, (66 FR
20587). The FAA uses the direct final
rulemaking procedure for a
noncontroversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 6, 2001. No adverse
comments were received, and, thus, this
action confirms that this direct final rule
will be effective on that date.

Issued in Fort Worth, TX, on June 26, 2001.
Robert N. Stevens,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 01-16710 Filed 7—2—-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-01-044]
RIN 2115-AA97

Safety Zone; Irish Festival 2001,
Milwaukee Harbor, WI

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Milwaukee Harbor for the Irish
Festival 2001 fireworks display. This
safety zone is necessary to protect
spectators and vessels from the hazards
associated with the storage, preparation,
and launching of fireworks. This safety
zone is intended to restrict vessel traffic
from a portion of Milwaukee Harbor,
Milwaukee, Wisconsin.

DATES: This temporary rule is effective
from 9:20 p.m. until 9:50 p.m. (CST) on
August 19, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-01-044] and are
available for inspection or copying at
U.S. Coast Guard Marine Safety Office
Milwaukee, 2420 South Lincoln

Memorial Drive, Milwaukee, WI 53207
between 7 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT.:
LCDR Timothy Sickler, Port Operations
Chief, Marine Safety Office Milwaukee,
2420 South Lincoln Memorial Drive,
Milwaukee, WI 53207. The phone
number is (414) 747-7155.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application did not
allow sufficient time for the publication
of an NPRM followed by a temporary
final rule effective 30 days after
publication. Any delay of the effective
date of this rule would be contrary to
the public interest by exposing the
public to the known dangers associated
with fireworks displays and the possible
loss of life, injury, and damage to

property.
Background and Purpose

This safety zone is established to
safeguard the public from the hazards
associated with the launching of
fireworks on the Milwaukee Harbor,
Milwaukee, Wisconsin. The size of the
zone was determined by using previous
experiences with fireworks displays in
the Captain of the Port Milwaukee zone
and local knowledge about wind, waves,
and currents in this particular area.

The safety zone will be in effect on
August 19, 2001, from 9:20 p.m. until
9:50 p.m. (CST). The safety zone will
encompass all waters bounded by the
following coordinates: from the point of
origin at 43°02.209' N, 087°53.714' W;
southeast to 43°02.117' N, 087°53.417"
W; south to 43°01.767' N, 087°53.417'
W; southwest to 43°01.555' N,
087°53.772' W; then north along the
shoreline back to the point of origin.

All persons and vessels shall comply
with the instructions of the Captain of
the Port Milwaukee or his designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Milwaukee or his designated on scene
representative. The Captain of the Port
Milwaukee may be contacted via VHF
Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
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Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities: the owners or operators of
vessels intending to transit or anchor in
the vicinity of Harbor Island in
Milwaukee’s outer harbor from 9:20
p-m. until 9:50 p.m. (CST) on August 19,
2001.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
in effect for only thirty minutes on one
day and late in the day when vessel
traffic is minimal. Vessel traffic may
enter or transit through the safety zone
with the permission of the Captain of
the Port Milwaukee or his designated on
scene representative. Before the
effective period, we will issue maritime
advisories widely available to users of
the Milwaukee Harbor.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Safety Office Milwaukee (See
ADDRESSES.)

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is

categorically excluded from further
environmental documentation.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

AuthOI‘ity: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1(g], 6.04-1, 6.04—-6, 160.5; 49
CFR 1.46.

2. A new temporary § 165.T09-930 is
added to read as follows:

§165.T09-930 Safety Zone: Milwaukee
Harbor, Milwaukee, Wisconsin.

(a) Location. All waters of the
Milwaukee Harbor encompassed by the
following coordinates: from the point of
origin at 43°02.209' N, 087°53.714' W;
southeast to 43°02.117' N, 087°53.417'
W; south to 43°01.767' N, 087°53.417'
W; southwest to 43°01.555' N,
087°53.772" W; then north along the
shoreline back to the point of origin.

(b) Effective times and dates. From
9:20 p.m. until 9:50 p.m. (CST) on
August 19, 2001.
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(c) Regulations. (1) The general
regulations contained in § 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port
Milwaukee or the designated on scene
patrol personnel. Coast Guard patrol
personnel include commissioned,
warrant or petty officers of the U.S.
Coast Guard. Upon being hailed by a
U.S. Coast Guard vessel via siren, radio,
flashing light, or other means, the
operator shall proceed as directed.

(3) This safety zone should not
adversely effect shipping. However,
commercial vessels may request
permission from the Captain of the Port
Milwaukee to enter or transit the safety
zone. Approval will be made on a case-
by-case basis. Requests must be in
advance and approved by the Captain of
the Port Milwaukee before transits will
be authorized. The Captain of the Port
Milwaukee may be contacted via U.S.
Coast Guard Group Milwaukee on
Channel 16, VHF-FM.

Dated: June 6, 2001.
M.R. DeVries,

Commander, U.S. Coast Guard, Captain of
the Port, Milwaukee, Milwaukee, Wisconsin.

[FR Doc. 01-16709 Filed 7—2—01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 51

RIN 1024—-AC88

Concession Contracts

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service is
amending the language of its concession
contracting regulations, promulgated on
April 17, 2000 (“Regulations”), to
amend those portions of the Regulations
that require or may be read as requiring
a concessioner to engage in binding
arbitration for the final determination of
construction costs and the valuation of
leasehold surrender interest. The
amendment makes binding arbitration
optional in the discretion of a
concessioner. This amendment assures
that the Regulations are in legal
conformance with Section 575 of the
Administrative Disputes Resolution Act.
DATES: This rule becomes effective July
3, 2001.

FOR FURTHER INFORMATION CONTACT:
Cynthia Orlando, Concession Program
Manager, National Park Service, 1849 C

Street, NW., Room 7313, Washington,
DC 20240. Phone (202) 565-1212.
SUPPLEMENTARY INFORMATION: The
National Park Service has determined
that section 575 of the Administrative
Disputes Resolution Act, 5 U.S.C. 575,
may preclude the agency from enforcing
provisions of its Regulations (36 CFR
part 51) and Standard Contract which
require, or may be read as requiring, a
concessioner to enter into binding
arbitration with respect to the final
determination of construction costs and
the valuation of leasehold surrender
interest. Accordingly, the language of
the Regulations, promulgated in 65 FR
20630 (April 17, 2000), regarding
binding arbitration for (a) the final
determination of construction costs, 36
CFR 51.56 and 51.57, is amended to
clarify that, unless a concessioner
chooses to request binding arbitration,
the Director’s decision as to
construction costs is a final
administrative decision; and (b) the
valuation of leasehold surrender
interest, 36 CFR 51.62, is amended to
make binding arbitration as to leasehold
surrender interest value an option
available only to the concessioner. After
the publication of this rule, the National
Park Service will amend the language of
its Standard Concessions Contract,
promulgated in 65 FR 26052 (May 4,
2000) (“Standard Contract”), to reflect
these regulatory amendments.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and is subject to review by the Office of
Management and Budget under
Executive Order 12866.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,

investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. This
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and

meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB Form 83-I is not
required.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.

Government-to-Government
Relationship With Tribes

In accordance with Executive Order
13175 “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249), the President’s memorandum of
April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951) and 512 DM 2, we have
evaluated potential effects on federally
recognized Indian tribes and have
determined that there are no potential
effects.

Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
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stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (A “section”
appears in bold type and is preceded by
the symbol “§”” and a numbered
heading.)

Administrative Procedure Act

Because this revision of the
Regulations and Standard Contract is
necessary to assure that the Regulations
and Standard Contract are in legal
conformance with section 575 of the
Administrative Disputes Resolution Act,
5 U.S.C. 575, NPS is publishing this
revision as a final rule. In accordance
with the requirements of the
Administrative Procedure Act, 5 U.S.C.
553, we have determined that
publishing a proposed rule would be
unnecessary and contrary to the public
interest. Publishing a proposed rule is
unnecessary because it is clear, as a
matter of law, that the Regulations and
Standard Contract should be amended
to ensure that they are not in conflict
with the Administrative Disputes
Resolution Act. Publishing a proposed
rule is also contrary to the public
interest because the public is best
served by the swift amendment of the
Regulations and Standard Contract to
assure compliance with the
Administrative Disputes Resolution Act.
We believe that publishing this rule 30
days before the rule becoming effective
would be unnecessary and contrary to
the public interest. Therefore, under the
Administrative Procedure Act, 5 U.S.C.
553, we have determined that this final
rulemaking is excepted from the 30-day
delay in the effective date and will
therefore become effective on the date
published in the Federal Register.

List of Subjects in 36 CFR Part 51

Concessions, Government contracts,
National parks, Reporting and
recordkeeping requirements.

Accordingly, 36 CFR Part 51 is
amended as set forth below:

PART 51—CONCESSION CONTRACTS

1. The authority for part 51 continues
to read as follows:

Authority: The Act of August 25, 1916, as
amended and supplemented, 16 U.S.C. 1 et
seq., particularly 16 U.S.C. 3 and Title IV of
the National Parks Omnibus Management Act
of 1998 (Pub. L. 105-391).

2. Revise §51.56 to read as follows:

§51.56 How will the construction cost for
purposes of leasehold surrender interest
value be determined?

After receiving the detailed
construction report (and certification, if
requested), from the concessioner, the
Director will review the report,
certification and other information as
appropriate to determine that the
reported construction cost is consistent
with the construction cost approved by
the Director in advance of the
construction and that all costs included
in the construction cost are eligible
direct or indirect costs as defined in this
part. The construction cost determined
by the Director will be the final
determination of construction cost for
purposes of the leasehold surrender
interest value in the related capital
improvement unless the concessioner
requests arbitration of the construction
cost under § 51.57. The Director may at
any time review a construction cost
determination (subject to arbitration
under § 51.57) if the Director has reason
to believe that it was based on false,
misleading or incomplete information.

3. Revise §51.57 to read as follows:

§51.57 How does a concessioner request
arbitration of the construction cost of a
capital improvement?

If a concessioner requests arbitration
of the construction cost of a capital
improvement determined by the
Director, the request must be made in
writing to the Director within 3 months
of the date of the Director’s
determination of construction cost
under § 51.56. The arbitration
procedures are described in § 51.51. The
decision of the arbitration panel as to
the construction cost of the capital
improvement will be binding on the
concessioner and the Director.

4., Revise §51.62 to read as follows:

§51.62 What is the process to determine
the leasehold surrender interest value when
the concessioner does not seek or is not
awarded a new concession contract?
Leasehold surrender interest
concession contracts must contain
provisions under which the Director
and the concessioner will seek to agree
in advance of the expiration or other
termination of the concession contract
as to what the concessioner’s leasehold
surrender interest value will be on a
unit-by-unit basis as of the date of
expiration or termination of the
concession contract. In the event that
agreement cannot be reached, the
provisions of the leasehold surrender
interest concession contract must
provide for the Director to make a final
determination of leasehold surrender
interest value unless binding arbitration

as to the value is requested by the
concessioner. The arbitration
procedures are described in § 51.51. A
prior decision as to the construction
cost of capital improvements made by
the Director or by an arbitration panel
in accordance with this part are final
and not subject to further arbitration.

Dated: June 11, 2001.

Joseph E. Doddridge,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 01-16612 Filed 7—2—01; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL—6996-7]

Approval of Section 112(1) Authority for
Hazardous Air Pollutants; Chemical
Accident Prevention Provisions; Risk
Management Plans; New Jersey
Department of Environmental
Protection

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action grants the New
Jersey Department of Environmental
Protection (NJDEP) the authority to
implement and enforce portions of the
State of New Jersey’s Toxic Catastrophe
Prevention Act Program (TCPA),
codified at New Jersey Administrative
Code (NJAC) 7:31, in place of the
Federal Chemical Accident Prevention
regulations, promulgated by EPA under
section 112(r) of the Clean Air Act
(CAA), for all stationary sources with
covered processes (‘“‘subject sources”)
under New Jersey’s jurisdiction. New
Jersey’s regulations will be incorporated
by reference as “New Jersey’s Toxic
Catastrophe Prevention Act Program” in
the Code of Federal Regulations.
Pursuant to section 112(1) of the CAA,
NJDEP requested approval to implement
and enforce its TCPA rule in place of
the Federal Chemical Accident
Prevention regulations. NJDEP
requested this authority for all subject
sources under its jurisdiction except
those that are covered only because they
contain regulated quantities of LPG
gases regulated under the New Jersey
Liquified Petroleum Gas Act of 1950
(NJSA 21:1B). The EPA has reviewed
this request and has concluded that it
satisfies all of the requirements
necessary to qualify for approval under
section 112(1). With the exceptions
noted in section III of the
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SUPPLEMENTARY INFORMATION, EPA
substitutes the provisions of NJAC 7:31—
1.1 through 1.10 and NJAC 7:31-2.1
through 8.2, effective July 20, 1998, for
EPA regulations.

DATES: This rule is effective on
September 4, 2001 without further
notice, unless EPA receives relevant
adverse comments by August 2, 2001. If
EPA receives such comment, it will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of September 4, 2001.
ADDRESSES: Written comments should
be addressed to: Steven C. Riva, Chief,
Permitting Section, Air Programs
Branch, U. S. Environmental Protection
Agency, Region 2, 290 Broadway, New
York, New York 10007-1866, with a
copy to Ms. Shirlee Schiffman, Chief,
Bureau of Release Prevention, New
Jersey Department of Environmental
Protection, P.O. Box 422, 401 East State
Street, Trenton, New Jersey 08625-0422.
Copies of the submitted requests are
available for public review at EPA
Region 2’s office during normal business
hours (docket # A—2000-23). Any State
responses to comments must be
submitted to the Administrator within
30 days of the close of the public
comment period.

FOR FURTHER INFORMATION CONTACT:
Umesh Dholakia at (212) 637—4023.
SUPPLEMENTARY INFORMATION:

I. Background

The 1990 CAA Amendments added
section 112(r) to provide for the
prevention and mitigation of accidental
chemical releases. Sections 112(r) (3)-
(5) mandate that EPA promulgate a list
of “regulated substances” with
threshold quantities. Processes at
stationary sources that contain a
threshold quantity of a regulated
substance are subject to accidental
release prevention regulations
promulgated under CAA section
112(r)(7). Pursuant to section 112(r)(7),
EPA published the list of regulated
substances on January 31, 1994 (59 FR
4478), published the risk management
program regulations on June 20, 1996
(61 FR 31668), and subsequently
amended both sets of regulations several
times. These regulations are set forth at
40 CFR part 68.

40 CFR part 68 requires, among other
things, that owners and operators of
stationary sources with more than a
threshold quantity of a regulated
substance in a process submit a risk
management plan (RMP) by June 21,

1999, to a central location specified by
EPA. A RMP must include an Off-site
Consequence Analysis (OCA), a
prevention program, and an emergency
response program.

It should be noted that the Chemical
Safety Information, Site Security and
Fuels Regulatory Relief Act, Public Law
No. 106-40, which was enacted on
August 5, 1999, excludes from coverage
by the Federal Chemical Accident
Prevention regulations any flammable
fuel when used as fuel or held for sale
as fuel by a retail facility. 40 CFR part
68 was modified to conform with this
provision on March 13, 2000 (65 FR
13243). A rule concerning access to
OCA information became effective on
August 4, 2000 (65 FR 48108).

The regulations at 40 CFR part 68
encourage sources to reduce the
probability of accidentally releasing
substances that have the potential to
cause harm to public health and the
environment. Further, the regulations
are intended to stimulate dialog
between industry and the public on
ways to improve accident prevention
and emergency response practices.
Notwithstanding the emphasis of this
program as delegated on risk
management planning, owners and
operators of stationary sources
producing, processing, handling or
storing a chemical listed in 40 CFR part
68 or any other extremely hazardous
substance are still subject to a general
duty to identify hazards and to design
and maintain safe facilities as required
by section 112(r)(1) of the Act and are
subject to such requirements as the
Administrator may determine are
necessary in the case of an imminent
and substantial endangerment pursuant
to section 112(r)(9) of the Act. Under
section 112(1)(2) of the Act, EPA is
required to publish guidance that
governs how state, local, and territorial
agencies, and Indian tribes as defined in
40 CFR 71.2 (S/L’s), may develop and
submit, and how we may approve, S/L
air toxics rules or programs that meet
the goals of the Act and the Federal air
toxics program. On November 26, 1993,
we finalized regulations that carried out
this mandate. (58 FR 62262, Approval of
State Programs and Delegation of
Federal Authorities, Final Rule). The
November 26, 1993 regulations, which
can be found in 40 CFR part 63, subpart
E, provide regulatory guidance
regarding approval of S/L rules or
programs that can be implemented and
enforced in place of Federal section 112
rules as well as the delegation of our
authorities and responsibilities
associated with those rules. Final
amendments to the November 26, 1993
federal regulations were published on

September 14, 2000 (65 FR 55810).
Under subpart E, agencies may obtain
approval from EPA to implement and
enforce provisions of their own air
pollution control programs in lieu of
federally promulgated NESHAP and
other section 112 requirements for
stationary sources. Once a state program
is approved pursuant to the rule
substitution provisions of subpart E, S/
L rules and applicable requirements
resulting from those rules are
considered federally enforceable and
substitute for the Federal requirements
that would otherwise apply to those
stationary sources.

On May 13, 1999, EPA Region 2
received NJDEP’s request for delegation
of the Federal Chemical Accident
Prevention Provisions promulgated
under section 112(r) of the CAA and
codified at 40 CFR part 68, for all
stationary sources with covered
processes except those having certain
specified flammable liquified petroleum
gases (LPG), regulated under the New
Jersey Liquified Petroleum Gas Act of
1950 (NJSA 21:1B).

Section 112(1) of the CAA and 40 CFR
63.91, 63.93, and 63.95, authorize EPA,
in part, to delegate the authority to
implement 112(r)(7) to any state or local
agency which submits an approvable
program to implement and enforce the
section 112(r)(7) requirements,
including the Chemical Accident
Prevention regulations set forth at 40
CFR part 68. An appropriate plan must
contain, among other criteria, the
following elements: a demonstration of
the state’s authority and resources to
implement and enforce regulations that
are at least as stringent as section 112(r)
regulations; procedures that assure
EPA’s ability to receive, review, and
make publicly available RMPs; and
procedures for providing technical
assistance to subject sources, including
small businesses.

II. NJDEP TCPA Rule

New Jersey’s TCPA, N.J.S.A. 13:1K-19
et seq., was enacted in 1985 and became
effective on January 8, 1986. In 1988, at
N.J.A.C. 7:31, the Department adopted
rules implementing the TCPA that
became effective on June 20, 1988.
These rules were readopted with
amendments on June 18, 1993, and
became effective on July 9, 1993.
Following the promulgation of the
Federal rules in 40 CFR part 68, NJDEP
readopted its TCPA rules on June 18,
1998, to be consistent with the Federal
requirements. The structure of the TCPA
rules was also revised to conform with
the structure of the Federal regulations.
The proposal and adoption of these new
rules was published in the New Jersey
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Register in accordance with New
Jersey’s Administrative Procedures Act.
The amendments, new rules, repeals
and modifications became effective July
20, 1998.

New Jersey’s TCPA program has the
authority and resources to provide
technical assistance, review and make
publicly available risk management
plans, and adequately implement and
enforce its TCPA program. During the
readoption process, NJDEP
supplemented many of the Federal rules
with stricter and/or additional
requirements to fulfill the mandates of
the TCPA or to maintain coverage under
the TCPA program at its previous level.
Although Federal regulations and the
NJDEP’s readopted TCPA regulations
are similar, there are some differences.
Most notably, (1) the Federal rule
contains requirements for three program
levels, Program 1 having the least
stringent requirements, while the
readopted TCPA rule eliminates
Program 1 and requires all subject
sources to meet stricter Program 2 or
Program 3 requirements, (2) the TCPA
rules will regulate more chemicals and
in some cases at a lower threshold than
the Federal rules require and, (3) the
TCPA requires the subject sources to
perform risk assessment to determine
any additional risk reduction measures
the sources should take.

III. Approval and Delegation

Under CAA section 112(1), EPA may
approve S/L rules or programs to be
implemented and enforced in place of
certain otherwise applicable CAA
section 112 Federal rules, emission
standards, or requirements. The Federal
regulations governing EPA’s approval of
S/L rules or programs under section
112(1) are located at 40 CFR part 63,
subpart E. Under these regulations a S/
L has the option to request EPA’s
approval to substitute a local rule for the
applicable Federal rule. Upon approval,
the S/L rule will be implemented in
place of the counterpart EPA rule and
EPA will enforce the state rule in place
of the otherwise applicable Federal rule.
To receive EPA approval using this
option, the requirements of 40 CFR
63.91, 63.93, and 63.95 must be met. In
summary, the criteria require that a S/
L rule or program: (1) Is “no less
stringent” than the corresponding
Federal rule or program, (2) has
adequate legislative authority and
resources, (3) has scheduled a timely
implementation of the rule, and (4) is
otherwise in compliance with Federal
guidance.

Based on the review of New Jersey’s
delegation application, its pertinent
laws, rules and regulations, EPA

concludes that New Jersey’s request
satisfies the criteria for approval and
substitution in 40 CFR 63.91, 63.93 and
63.95. EPA therefore approves as a
direct final rule NJDEP’s TCPA rule,
effective July 20, 1998, at NJAC 7:31-1.1
through 1.10 and NJAC 7:31-2.1
through 8.2 as equivalent to Federal
regulations in 40 CFR part 68 and grants
the substitution of the authority to
implement and enforce these
requirements. The following
summarizes the important intents of this
delegation.

(1). New Jersey does not intend to
regulate and has not sought authority to
regulate processes that are covered only
because they contain regulated
quantities of LPG gases regulated under
the New Jersey Liquified Petroleum Gas
Act of 1950 (NJSA 21:1B). As previously
noted, 40 CFR part 68 was modified on
March 13, 2000 to comply with the
Chemical Safety Information, Site
Security and Fuels Regulatory Relief
Act, Public Law No. 106—40, which was
enacted on August 5, 1999, and which
excludes from coverage by the Federal
Chemical Accident Prevention
regulations any flammable fuel when
used as fuel or held for sale as fuel by
a retail facility.

(2). Pursuant to CAA section 112(r)(3),
EPA retains the authority to add or
delete substances from the list of
substances established under section
112(r) and set forth in 40 CFR part 68,
subpart F. The additions or deletions are
automatically incorporated into the
approved state program (see item 5
below).

(3). NJAC 7:31-1.11 and —1.11A refer
exclusively to NJDEP authorities and
concern matters beyond the scope of 40
CFR part 68. EPA does not approve the
fee structure set forth in NJSA 7:31-1.11
and —1.11A for federal enforceability
purposes. Rather, the fee structure
constitutes part of the demonstration of
adequate resources required by 40 CFR
sections 63.95(b)(1) and 63.91(d)(3)(iii).

(4). NJAC 7:31-1.12 and subchapters
9, 10, and 11 refer exclusively to NJDEP
authorities and, as such, concern
matters beyond the scope of 40 CFR part
68.

(5). NJAC 7:31-1.7, insofar as it
asserts the Department’s authority to
rescind, amend or expand these rules,
must be read in a manner that is not
inconsistent with NJAC 7:31-1.4 (e) or
(g). NJAC 7:31-1.4 (e) provides that in
the event there are inconsistencies or
duplications in requirements
incorporated by reference from 40 CFR
part 68 and NJAC 7:31, the provisions
incorporated by reference from 40 CFR
part 68 shall prevail, except where the
rules set forth in NJAC 7:31 are more

stringent. NJAC 7:31-1.4(g) provides
that any future additional subparts of 40
CFR part 68 are incorporated by
reference. In addition, NJAC 7:31,
subchapters 1-8, which incorporate by
reference 40 CFR part 68, subparts A—
H, each state that they are incorporating
by reference all future amendments and
supplements to 40 CFR part 68, except
as specifically provided.

(6). NJAC 7:31, subchapter 7,
incorporates the federal requirement of
40 CFR Part 68, subpart G, that subject
sources must submit Risk Management
Plans to EPA in accordance with 40 CFR
section 68.150. In taking delegation a
state can add state only requirements to
those imposed by subpart G but cannot
delete or revise the requirements of
subpart G.

(7). Among the revisions to 40 CFR
part 68 is the addition of more detailed
confidentiality provisions to subpart G.
The confidentiality provisions of 40
CFR part 68 vary from the requirements
of NJAC 7:31-10. The revised part 68
regulations require any source claiming
CBI to substantiate that claim at the time
the source makes the claim and to
provide a public copy, with the
confidential material deleted, at the
time the source makes the claim. New
Jersey’s confidentiality provisions,
NJAC 7:31-10, which are not
substituted for 40 CFR part 68 (see item
5 above), only require the substantiation
and the public copy if the Department
receives a request for the material or if
the Department decides to determine if
the material is entitled to confidential
treatment. All material submitted to
EPA will be subject only to Federal
freedom of information and
confidentiality requirements.

(8). EPA does not substitute a State’s
enforcement authority for its own
enforcement authority when delegating
standards under Clean Air Act section
112(1). In the event it is necessary for
EPA to take an enforcement action, EPA
may seek the maximum statutorily
allowed penalties available under the
Clean Air Act ($27,500/day/violation)
and apply its own policies regarding
settlement. Therefore, EPA does not
approve the penalty structure set forth
in NJSA 7:31-11 for federal
enforceability purposes (see item 4
above). Rather, EPA approves the
penalty structure in the rule as meeting
the requirements set forth in 40 CFR
63.91(d)(3)(i), which direct that the state
demonstrate enforcement authorities
that meet the requirements of 40 CFR
70.11. New Jersey’s request for approval
of the authority to implement and
enforce the TCPA rule includes a
written statement by the State Attorney
General that laws of the State of New
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Jersey provide adequate authority for
the State to carry out all aspects for the
section 112(r) program for which it is
seeking delegation, including
enforcement action.

As part of its request for approval of
the authority to implement and enforce
the TCPA rule, NJDEP submitted the
criteria for approval required by 40 CFR
63.91(d), 63.93(b) and 63.95. As of the
effective date of this action, with the
limitations noted above, NJAC 7:31 will
substitute for 40 CFR part 68 and will
be the federally enforceable standard for
subject sources under New Jersey’s
jurisdiction. This rule will be
enforceable by the EPA and citizens
under the CAA. Although NJDEP now
has the primary implementation and
enforcement responsibility for 40 CFR
part 68, EPA retains the right, pursuant
to CAA section 112(1)(7), to enforce any
applicable standards or requirements
under the CAA section 112(r) including
the authority to seek civil and criminal
penalties up to the maximum amounts
specified in CAA section 113. While
EPA retains the right, pursuant to CAA
section 112(1)(7), to enforce any
applicable standards or requirements
under the CAA section 112(r), EPA finds
that compliance with the NJDEP TCPA
rule, NJAC 7:31, effective July 20, 1998,
will assure compliance with 40 CFR
part 68.

IV. Opportunity for Public Comment

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no adverse comments.
However, in the Proposed Rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal for this
action should adverse comments be
filed. This rule will become effective
September 4, 2001 without further
notice unless the Agency receives
adverse comments by August 2, 2001.

If EPA receives such comments, then
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
All public comments received will then
be addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, this rule will become effective
on September 4, 2001 and no further
action will be taken on the proposed
rule.

V. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under Executive
Order 12866, entitled Regulatory
Planning and Review.

B. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This direct final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The State of
New Jersey has voluntarily requested
delegation of this program. The state
will be relying on its own resources to
implement and enforce 40 CFR part 68
as described in the summary section of
this notice. Thus, Executive Order
13132 does not apply to this rule.

C. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This direct final rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and

Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
The State of New Jersey has voluntarily
requested delegation of this program.
The state will be implementing and
enforcing its own requirements, which
have been reviewed and approved by
EPA. Thus, Executive Order 13175 does
not apply to this rule.

D. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., the EPA must
consider the paperwork burden imposed
by any information collection request in
a proposed or final rule. This rule will
not impose any new information
collection requirements. EPA has
already satisfied the requirements under
the Paperwork Reduction Act to collect
information needed to meet the federal
requirements through OMB Control No.
2050-0144. 64 FR 69636.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA,
Public Law 96-354, September 19,
1980) requires Federal agencies to give
special consideration to the impact of
regulation on small businesses. The
RFA specifies that a regulatory
flexibility analysis must be prepared if
a screening analysis indicates a
regulation will have significant impact
on a substantial number of small
entities. This rule will not have a
significant economic impact on a
substantial number of small entities.

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in estimated costs of
$100 million or more in one year to
either State, local, or tribal governments
in the aggregate, or to the private sector.
Under section 205, EPA must select the
most cost effective and least
burdensome alternative that achieves
the objective of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing, educating and
advising any small governments that
may be significantly impacted by the
rule. EPA has estimated that this rule
does not include a Federal mandate that
may result in estimated costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements.
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G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

H. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
because it is not an economically
significant rule as defined by Executive
Order 12866, and because it does not
involve decisions based on
environmental health or safety risks.

I. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of this rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemical accident
prevention, Hazardous substances,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: This action is issued under the
authority of section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: May 25, 2001.

Kathleen C. Callahan,

Acting Regional Administrator, Region 2.
Part 63, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—General Provisions

2. Section 63.14 is amended by
revising paragraph (d)(2) to read as
follows:

§63.14 Incorporations by reference.
* % %
(d) * % %

(2) New Jersey’s Toxic Catastrophe
Prevention Act Program, (July 20, 1998),
Incorporation By Reference approved
for § 63.99 (a)(30)(i) of subpart E of this
part.

R

Subpart E—Approval of State
Programs and Delegation of Federal
Authorities

3. Section 63.99 is amended by
adding a new paragraph (a)(30) to read
as follows:

§63.99 Delegated Federal authorities.

(a] N

(30) New Jersey

(i) Affected sources must comply with
the Toxic Catastrophe Prevention Act
Program (TCPA), (July 20, 1998),
(incorporated by reference as specified
in § 63.14) as described in paragraph
(a)(30)(1)(A) of this section:

(A) Except for authorities identified as
not being delegated, the regulations
incorporated in New Jersey’s “Toxic
Catastrophe Prevention Act Program,”
Title 7, Chapter 31, of the New Jersey
Administrative Code: Subchapter 1,
“General Provisions” (sections 1.1 to

1.10 except for the definition of “What
if Checklist”), Subchapter 2, “‘Hazard
Assessment,” Subchapter 3, “Minimum
Requirements for a Program 2 TCPA
Risk Management Program,” Subchapter
4, “Minimum Requirements for a
Program 3 TCPA Risk Management
Program,” Subchapter 5, “Emergency
Response,” Subchapter 6,
“Extraordinarily Hazardous
Substances,” Subchapter 7, “Risk
Management Plan and TCPA
Submission,” and Subchapter 8, “Other
Federal Requirements,” (effective July
20, 1998), pertain to the sources affected
by 40 CFR part 68 and have been
approved under the procedures in
§§63.91, 63.93 and 63.95 to be
implemented and enforced in place of
40 CFR part 68, Subparts A through H,
as may be amended.

(1) Authorities not delegated:

(1) The New Jersey Department of
Environmental Protection is not
delegated the Administrator’s authority
to implement and enforce New Jersey’s
Toxic Catastrophe Prevention Act
Program, Title 7, Chapter 31, of the New
Jersey Administrative Code, in lieu of
the provisions of 40 CFR part 68 as they
apply to the regulation of processes that
are covered only because they contain
regulated quantities of liquid petroleum
gases (LPG) regulated under the New
Jersey Liquified Petroleum Gas Act of
1950 (N.J.S.A. 21:1B),

(i1) Pursuant to § 63.90(c) the New
Jersey Department of Environmental
Protection is not delegated the
Administrator’s authority to add or
delete substances from the list of
substances established under section
112(r) and set forth in 40 CFR 68.130.

[FR Doc. 01-16561 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63 and 264

[FRL-7001-8]

RIN 2050

NESHAP: Standards for Hazardous Air

Pollutants for Hazardous Waste
Combustors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on targeted amendments to the
regulations for hazardous waste burning
cement kilns, lightweight aggregate
kilns, and incinerators promulgated on
September 30, 1999 (NESHAP: Final
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Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors). The
revisions make improvements to the
implementation of the emission
standards, primarily in the areas of
compliance, testing and monitoring. We
are approving these revisions to make it
easier to comply with the September 30,
1999 final rule.

DATES: This rule is effective on October
16, 2001 without further notice, unless
EPA receives adverse comment by
August 17, 2001. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: If you wish to comment on
this direct final rule, you must send an
original and two copies of the comments
referencing Docket Number F—2001—
RC4F-FFFFF to: RCRA Information
Center (RIC), Office of Solid Waste
(5305G), U.S. Environmental Protection
Agency Headquarters (EPA HQ), Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460—
0002; or, if using special delivery, such
as overnight express service: RIC,
Crystal Gateway One, 1235 Jefferson
Davis Highway, First Floor, Arlington,
VA 22202. You may also submit
comments electronically following the
directions in the “Supplementary
Information” section below.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703-412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information on specific aspects of the
NESHAP portion of this direct final
rule, contact Mr. Frank Behan at 703—
308-8476, behan.frank@epa.gov, or
write him at the Office of Solid Waste,
5302W, U.S. EPA, Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

SUPPLEMENTARY INFORMATION: EPA is
publishing this rule without prior
proposal because we view these as
noncontroversial amendments. We
anticipate no adverse comment because
we have worked with the interested
parties in their development. However,
in the “Proposed Rules” section of
today’s Federal Register publication, we
are publishing a separate document that
will serve as the proposal to amend the
emissions standards for hazardous
waste burning cement kilns, lightweight
aggregate kilns, and incinerators
promulgated on September 30, 1999, if

adverse comments are filed. This direct
final rule will be effective on October
16, 2001 without further notice unless
we receive adverse comment by August
17, 2001. If EPA receives adverse
comment on one or more distinct
amendments of this rulemaking, we will
publish a timely withdrawal in the
Federal Register indicating which
provisions will become effective and
which provisions are being withdrawn
due to adverse comment. Any of the
distinct amendments in today’s
rulemaking for which we do not receive
adverse comment will become effective
on the date set above. We will address
all public comments in a subsequent
final rule based on the proposed rule,
including any adverse comment on any
distinct amendment, paragraph, or
section of today’s rule. We will not
institute a second comment period on
this action. Any parties interested in
commenting on any amendment must
do so at this time.

Electronic Submittal of Comments

You may submit comments
electronically by sending electronic
mail through the Internet to: rera-
docket@epamail.epa.gov. You should
identify comments in electronic format
with the docket number F-2001-RC4F—
FFFFF. You must submit all electronic
comments as an ASCII (text) file,
avoiding the use of special characters or
any type of encryption. The official
record for this action will be kept in the
paper form. Accordingly, we will
transfer all comments received
electronically into paper form and place
them in the official record which will
also include all comments submitted
directly in writing. The official record is
the paper record maintained at the RIC
as described above. We may seek
clarification of electronic comments that
are garbled in transmission or during
conversion to paper form.

You should not electronically submit
any confidential business information
(CBI). You must submit an original and
two copies of CBI under separate cover
to: RCRA CBI Document Gontrol Officer,
Office of Solid Waste (5305W), U.S.
EPA, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

Acronyms Used in the Rule

BIF—Boilers and industrial furnaces
CAA—<Clean Air Act
CEMS—Continuous emissions
monitors/monitoring system
CFR—Code of Federal Regulations
DOC—Documentation of Compliance
DRE—Destruction and removal
efficiency
dscf—Dry standard cubic feet

dscm—Dry standard cubic meter

EPA/USEPA—United States
Environmental Protection Agency

gr—Grains

HAP—Hazardous air pollutant

HWC—Hazardous waste combustor

MACT—Maximum Achievable Control
Technology

MTEC—Maximum theoretical emissions
concentration

NESHAP—National Emission Standards
for Hazardous Air Pollutants

NIGC—Notice of Intent to Comply

NOC—Notification of compliance

NODA—Notice of data availability

OPL—Operating parameter limit

PM—Particulate matter

POHC—Principal organic hazardous
constituent

ppmv—~Parts per million by volume

RCRA—Resource Conservation and
Recovery Act

SVM—Semivolatile metals (lead and
cadmium)

pg—Microgram
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Part One: Overview and Background
for This Direct Final Rule

1. What Is the Purpose of This Direct
Final Rule?

Today’s notice makes specific changes
to the NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors (Phase I) rule,
published September 30, 1999 (64 FR
52828). After promulgation, commenters
(primarily the regulated community)
raised numerous potential issues
through informal comments and during
litigation settlement discussions. After
considering the issues raised, we have
decided to promulgate a limited number
of changes to the final rule, most of
them relating to compliance and
implementation.

In a separate action today, we are
proposing and soliciting comment on
several additional amendments to the
Phase I rule. If you wish to comment on
those amendments, you must submit
comments following the directions in
the ADDRESSES section of that action.

The remaining sections of this part
provide additional background
information on the Phase I final rule.

II. What Is the Phase I Rule?

In the Phase I final rule, we adopted
National Emissions Standards for
Hazardous Air Pollutants to control
toxic emissions from the burning of
hazardous waste in incinerators, cement
kilns, and lightweight aggregate kilns.
These emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices. Additional risk-based
conditions necessary to protect human
health and the environment may be
imposed (assuming a proper, site-
specific justification) under section
3005(c)(3) of the Resource Conservation
and Recovery Act (RCRA).

Section 112 of the Clean Air Act
(CAA) requires emissions standards for
hazardous air pollutants to be based on
the performance of the Maximum

Achievable Control Technology
(MACT). These standards apply to the
three major categories of hazardous
waste burners—incinerators, cement
kilns, and lightweight aggregate kilns.
For purposes of today’s notice, we refer
to these three categories collectively as
hazardous waste combustors (HWC).
Hazardous waste combustors burn about
80% of the hazardous waste combusted
annually within the United States. The
Phase ] HWC MACT standards are
expected to achieve significant
reductions in the amount of hazardous
air pollutants being emitted each year.

Additionally, the Phase I HWC MACT
rule satisfies our obligation under RCRA
(the main statute regulating hazardous
waste management) to ensure that
hazardous waste combustion is
conducted in a manner protective of
human health and the environment. By
using both CAA and RCRA authorities
in a harmonized fashion, we consolidate
regulatory control of hazardous waste
combustion into a single set of
regulations, thereby minimizing the
potential for conflicting or duplicative
federal requirements.

More information on the Phase I HWC
MACT rule is available electronically
from the World Wide Web at
www.epa.gov/hwemact.

III. What Related Actions Have Been
Taken Since Publication of the Phase 1
Rule?

On November 19, 1999, we issued a
technical correction to the Phase I HWC
MACT final rule (64 FR 63209). It
clarified our intent with respect to
certain aspects of the Notification of
Intent to Comply and Progress Report
requirements of the 1998 “Fast Track”
final rule (63 FR 33783). Additionally,
specific to the Phase | HWC MACT final
rule, we corrected several typographical
errors and omissions.

On July 10, 2000, we issued a second
technical correction to the Phase I HWC
MACT final rule (65 FR 42292). This
action corrected additional
typographical errors and clarified
several issues to make the Phase I rule
easier to understand and implement.
This action also supplied one omission
from the technical correction published
on November 19, 1999, and made one
correction to the related June 19, 1998
“Fast Track” final rule (63 FR 33783).

On July 25, 2000, the Court of
Appeals for the District of Columbia
decided Chemical Manufacturers
Association v. EPA, 217 F. 3d 861 (D.C.
Cir. No. 99-1236). The court held that
EPA had the legal authority to
promulgate a requirement of early
cessation of hazardous waste burning
activity for those sources not intending

to comply with the MACT emission
standards. However, the court also held
that we had not adequately explained
our reasons for imposing the early
cessation requirement. As a result, the
court vacated the early cessation
requirement and the related Notice of
Intent to Comply (NIC) and Progress
Report requirements. This vacature took
effect on October 11, 2000. Since the
requirements were not vacated until
after sources were required to submit
their NICs (on October 2, 2000), we
determined that the court’s action does
not impact a source’s ability to request
a RCRA permit modification using the
streamlined procedures of 40 CFR
270.42(j)(1). As long as a source
complied with the NIC provisions
(including filing the NIC before the
provision was vacated), the source has
met the requirements in 40 CFR
270.42(j)(1) and is therefore eligible for
the streamlined RCRA permit
modification process. The court’s
decision does not impact the emission
standards or compliance schedule for
the other requirements of the HWC
NESHAP Subpart EEE.

On November 9, 2000, we issued a
third technical correction to the Phase I
HWC MACT final rule (65 FR 67268). It
clarified our intent with respect to the
applicability of new source versus
existing source standards for hazardous
waste incinerators. This action also
clarified three issues to make the Phase
I rule easier to understand and
implement.

On May 14, 2001, we issued a final
rule implementing two court orders that
removed affected provisions of the
Phase | HWC MACT final rule from the
Code of Federal Regulations (66 FR
24270). This action removed the Notice
of Intent to Comply provisions
(discussed above) and certain operating
parameter limits of baghouses and
electrostatic precipitators.

Part Two: NESHAP—Amendments to
the HWC Final Rule

I. Hazardous Waste Residence Time

“Hazardous waste residence time”’ is
defined at § 63.1201(a) as the time
elapsed from cutoff of the flow of
hazardous waste into the combustor
(including, for example, the time
required for liquids to flow from the
cutoff valve into the combustor) until
solid, liquid, and gaseous materials from
the hazardous waste, excluding residues
that may adhere to combustion chamber
surfaces, exit the combustion chamber.
As stakeholders recognize, hazardous
waste residence time has significant
regulatory and enforcement
implications. For example, if sources
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were to exceed an operating
requirement or emission standard after
the hazardous waste residence time has
expired, it is not a violation if the
exceedance occurred because of a start-
up, shut-down, or malfunction and
sources follow the procedures and
corrective measures prescribed in the
start-up, shut-down, and malfunction
plan. In addition, after the hazardous
waste residence time has expired,
sources may elect to comply with
emission standards the Agency has
promulgated under sections 112 and
129 of the Clean Air Act for source
categories that do not burn hazardous
waste. They would comply with these
standards in lieu of the hazardous waste
combustor standards of Subpart EEE,
Part 63. See §63.1206(b)(1).

Since promulgation of the hazardous
waste combustor rule, stakeholders have
raised an issue: what is the hazardous
waste residence time for sources that
continuously recycle hazardous waste-
derived materials?

We are taking direct final action so
that recycled hazardous waste-derived
materials should not be considered
when calculating hazardous waste
residence time.! See revision to the
definition of hazardous waste residence
time at §63.1201(a).

A. What Causes Recycle Loops and
What Is the Potential Consequence?

Cement kilns, and possibly other
hazardous waste combustors,
continuously volatilize and condense
toxic constituents derived from
hazardous waste in recycle loops within
the kiln. For example, chlorine and
semivolatile metal hazardous air
pollutants, such as lead and cadmium,
will volatilize in the kiln and partition
to the combustion gas. A portion of
these waste-derived, toxic materials will
condense before the combustion gas
exits the kiln and will partition back
into the raw material bed. Thus, these
waste-derived, toxic materials are
recycled internally within the kiln.

In addition, cement kilns generally
recycle a portion of their collected
particulate matter, known as cement
kiln dust, back into the kiln. This
cement kiln dust contains toxic
constituents derived from hazardous
waste fuel, including metals that are
hazardous air pollutants.

1 Another special case for addressing residence
time is vitrification melter units, where certain
inorganic waste components are incorporated into
the vitrified melt, and where it is not desirable to
remove the entire melt (i.e., the melt is removed
from the chamber at lengthy, infrequent intervals).
In these cases, it may be appropriate for sources to
recommend an alternative “effective waste
treatment” residence time under § 63.1209(g)(1).

Stakeholders request that these
recycle loops not be considered when
calculating hazardous waste residence
time. Stakeholders note that if the
hazardous waste-derived materials in
these recycle loops were to be
considered in calculating residence
time, then: (1) It would be very
problematic to document when the
recycled waste constituents finally exit
the kiln; and (2) the hazardous waste
residence time would not elapse for an
unnecessarily protracted period of time.

B. How Are We Addressing This Issue?

We conclude that recycle loops need
not be considered in calculating
hazardous waste residence time to
ensure compliance with the emission
standards. Emissions of semivolatile
metals, low volatile metals, and
particulate matter immediately prior to
a waste feed cutoff will typically be well
below levels demonstrated during the
performance test and thus below the
emission standard. This is because
sources typically spike metals (add extra
metals to the waste fuel) during
performance testing to establish a wide
envelope of operating limits to reflect
the maximum operating variability they
are likely to encounter in actual
operation, providing sufficient operating
flexibility for unexpected situations. We
do not believe, though, that conditions
will invariably reflect this maximum
variability before a waste feed cutoff. In
addition, notwithstanding recycle loops,
hazardous waste-derived metals
emissions will begin to decrease upon
waste feed cutoff. The levels will
continue to decrease while the
hazardous waste residence time elapses
and will decrease to very low levels
after the electrostatic precipitator or
baghouse undergoes a cleaning cycle.
Therefore, the metal emission standards
should not be exceeded due to recycle
loops containing hazardous waste-
derived materials.

For these reasons, we are revising the
definition of hazardous waste residence
time at §63.1201(a).

II. Deletion of One-Time Notification of
Compliance With Alternative Clean Air
Act Standards

If a source is not feeding hazardous
waste and the hazardous waste
residence time has expired, the source
may elect to comply temporarily with
alternative, otherwise applicable
standards promulgated under the
authority of sections 112 and 129 of the
Clean Air Act. If a source makes this
election, § 63.1206(b)(1)(ii)(A) currently
requires the source to submit to the
Administrator a written, one-time

notification documenting compliance
with those requirements and standards.

The rule requires this notice to alert
regulatory officials that a source claims
to have met the regulatory requirements
for the otherwise applicable standards
(i.e., section 112 and 129 standards the
source would be subject to if the source
did not burn hazardous waste). For
example, a hazardous waste burning
cement kiln may elect to comply with
the MACT standards and operating
requirements applicable to Portland
cement manufacturing facilities
provided under Subpart LLL after the
hazardous waste residence time has
transpired. The notice enables
regulatory officials to know which
sources claim to be in full compliance
with such otherwise applicable
standards and will assist those officials
in establishing source inspection
priorities.

Stakeholders have raised two issues
since promulgation, however, that have
led us to conclude that this notification
requirement is unnecessary. First,
stakeholders have indicated that
virtually all sources are likely to want
to have the option to switch temporarily
to compliance under otherwise
applicable section 112 or 129 standards
at some point during their operations.
Thus, the notice would not have the
intended effect of singling out those
sources that chose to do so for the
purpose of establishing inspection
priorities.

Stakeholders also point out that this
notification requirement is duplicative
of the title V compliance certification
requirement of § 70.5(c)(9) that requires
permit applicants to include in their
application a detailed description of the
source’s compliance status and a
certification by a responsible official of
compliance with all applicable
requirements. In addition, stakeholders
state that title V sources must submit
annual certifications of compliance with
all applicable requirements. See
§70.6(c)(5). Thus, stakeholders note that
the only scenario where the
§63.1206(b)(1)(ii)(A) notification
requirement is not duplicative is for
sources that have not yet been required
to submit a certification under title V.

In addition, if sources anticipate
complying temporarily with the
alternative standards for nonhazardous
waste combustors after the hazardous
waste residence time has expired,
sources may include appropriate terms
and conditions in the title V permit
using the “reasonably anticipated
operating scenario” provisions of
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§70.6(a)(9).2 Once both scenarios (i.e.,
for burning hazardous waste and not
burning hazardous waste) are included
in the permit, sources simply document
in the operating record when they
switch from one scenario to another.

Finally, we also note that this
notification requirement has been
targeted for deletion under the Office of
Solid Waste Burden Reduction Project.
See 64 FR 32859 for the goals and
objectives of this project.

For these reasons, we are deleting the
notification requirement of
§63.1206(b)(1)(ii)(A).

III. Use of DRE Data in Lieu of Testing

We are revising two provisions
associated with the allowance to use
previously collected data in lieu of the
initial performance test or the
Destruction and Removal Efficiency
(DRE) test under §§63.1206(b)(6),
63.1206(b)(7), and 63.1207(c)(2). We are
taking final action to: (1) Remove the
existing restriction preventing the use of
DRE test data collected prior to March
1998 to document compliance with the
DRE standard 3; and (2) eliminate the
requirement limiting previous data to
only RCRA permit issuance or
reissuance testing results.

A. Why Are We Allowing DRE Data
Obtained Prior to March 1998 To Be
Used in Lieu of a New DRE Test?

Stakeholders question why the rule
restricts the age of DRE data for sources
required to conduct only one DRE test
for the life of the source. For DRE
testing, the rule states that if you fire
hazardous waste in the flame zone, and
the system is not modified, then you are
only required to demonstrate
compliance with the MACT DRE
emissions standard once over the
operational life of the device. However,
as part of the final rule data in lieu
provisions, we limit the use of previous
test data submitted for the initial
comprehensive performance test to data
collected after March 1998.
Stakeholders believe that this limit
substantially reduces the number of
sources that can submit previous DRE
test data in lieu of conducting an
additional DRE test. They say that most
sources conducted their RCRA trial
burns before March 1998 and therefore
would be ineligible to submit these
tests. Stakeholders point out that if a
one-time test is sufficient for the life of
the source, then we should not place a

2Note that Subpart EEE incorporates this
provision as § 63.1209(q), operating under different
modes of operation.

31f hazardous waste is fed at a location other than
the normal flame zone, sources must conduct
periodic DRE testing. See §63.1206(b)(7)(ii).

limit on previous RCRA data. We agree
with this logic and are revising the rule
today to require testing only for those
sources that are modified or that fire at
a location other than the flame zone.

B. Why Are We Allowing the Use of
Data Obtained for Purposes Other Than
RCRA Permit Issuance or Reissuance?

Stakeholders also express concern
about the restrictions the rule places on
the type of data that can substitute for
a MACT performance test. The rule now
stipulates that only data collected for
the purpose of RCRA permit issuance or
re-issuance can be submitted as in lieu
data. Our primary concern with in lieu
data submittals is to ensure data quality.
Upon reevaluation, we believe data that
is not associated with RCRA permit
issuance or re-issuance can be reviewed
by the regulatory authority to determine
whether they are suitable for
demonstrating compliance with the DRE
standard and for setting MACT
operating limits. We now understand
that several sources engage in other
types of CAA performance testing with
oversight and quality assurance
requirements comparable to RCRA
testing. This modification will allow
sources to coordinate CAA and RCRA
testing that may facilitate early
compliance. In today’s direct final rule,
we are modifying the current data in
lieu provisions to allow sources to
submit any test data in lieu of
conducting a MACT performance test
provided that the data meet our quality
assurance requirements (except for DRE,
as discussed above). We emphasize that
a data in lieu of request must provide
adequate quality assurance and quality
control documentation. In most cases,
tests conducted without significant
regulatory oversight (and particularly
without a reasonable opportunity for
significant oversight) would not be
considered to be of sufficiently known
quality for use as data in lieu of testing.

For these reasons, we are revising the
requirements of §§63.1206(b)(6),
63.1206(b)(7), and 63.1207(c)(2).

IV. Time Extension for Waiving PM and
Opacity Standards To Correlate PM
CEMS

For facilities voluntarily using a
particulate matter (PM) continuous
emissions monitoring system (CEMS),
the final rule allows the particulate
matter standard and operating
parameter limits used to ensure
compliance with that standard to be
waived for up to a 96-hour period
during a PM CEMS correlation test. (See
64 FR 53046). This waiver period is
necessary because PM CEMS outputs
must be correlated to manual method

results and during this time it is
sometimes necessary to exceed the
applicable operating parameter limits to
produce an accurate correlation. The
correlation is most accurate over the
range of particulate matter emissions
tested, so correlation tests should be
performed over the full range of
expected particulate matter emissions
for the particular facility. We
determined that allowing a facility to
operate above the particulate matter
standard for a 96-hour period is
reasonable because this is a sufficient
amount of time to: (1) Increase
emissions to the desired level and reach
system equilibrium; (2) perform
correlation tests at the equilibrium
condition; (3) return to normal
equipment settings indicative of
compliance with emissions standards
and operating parameter limits; and (4)
achieve equilibrium at normal
conditions. (64 FR 52929).

Stakeholders contend that 96 hours
may be too short of a time period to
fulfill the testing requirements and that
the regulations should allow for a longer
time period. From the limited
information available on the time
required for PM CEMS correlation, they
believe that 96 hours may be
insufficient to complete the testing,
particularly for HWCs that burn a
variety of solid wastes. Petitioners
suggest we change this provision to
allow periods longer than 96 hours with
the Administrator’s approval.

In a March 2, 2000 letter to EPA,
stakeholders describe the time necessary
to complete PM CEMS correlation tests
at an Eli Lilly incinerator as an
indication of the need for additional
time beyond the existing 96 hours. In
Phase II of Eli Lilly’s CEMS tests, Eli
Lilly needed approximately 54 hours to
achieve a successful correlation (Eli
Lilly collected 34 data points requiring
approximately three hours per data
point above the particulate matter
standard). This 54 hours only
represented the testing time and did not
include pre-and post-testing
adjustments or the time before and after
the tests when the incinerator was
reaching equilibrium. The petitioners
also point out that Eli Lilly had
personnel with extensive experience in
adjusting their incinerator to achieve
desired HWC MACT particulate matter
concentrations. Facilities with
personnel who do not have this
experience will go through a lengthy
learning process and may need even
more time. Therefore, stakeholders
believe the current 96-hour allowance is
not adequate to correlate a PM CEMS
device in an accurate manner.
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Based on the Eli Lilly experience and
discussions with PM CEMS testing
personnel, we agree that the 96-hour
period may not be sufficient for
hazardous waste combustors to correlate
their PM CEMS. Furthermore, we do not
want a 96-hour time limit to be a
disincentive to use of PM CEMS. We
conclude a site specific extension is the
appropriate mechanism to ensure
accurate calibrations and to encourage
the use of particulate matter continuous
emissions monitoring systems.
Therefore, we are adding the phrase
“unless more time is approved by the
Administrator” to § 63.1206(b)(8)(v).

V. Alternative Hydrocarbon Monitoring
Location for Short Cement Kilns Burning
Hazardous Waste at Locations Other
Than the “Hot” End of the Kiln

Section 63.1206(b)(13)(i) requires new
and existing cement kilns to comply
with a main stack hydrocarbon standard
of 20 ppmv if hazardous waste is fed at
a location other than the kiln end where
fuels are normally fired and products
are normally discharged (this is also
described as the “hot” end of the kiln).
These other locations can include firing
hazardous waste at midkiln, at the
upper end of the kiln where raw
materials are fed, or in the calciner. In
addition, if hazardous waste is fed at
these other locations, the rule does not
give a cement kiln the option to comply
with a carbon monoxide standard in the
main stack in lieu of the hydrocarbon
standard.

After promulgation of the final rule,
stakeholders provided additional
information supporting an alternative to
the mandatory monitoring location for
hydrocarbons in the main stack for
short, dry process cement kilns. In
today’s notice, we are revising the
requirements of § 63.1206(b)(13) to
allow short, dry process cement kilns to
continuously monitor hydrocarbons in
both the alkali by-pass duct and at a
“preheater tower combustion gas
monitoring location” as an alternative to
hydrocarbon monitoring in the main
stack.4 In addition, we are revising the
requirements of § 63.1206(b)(13) to
allow short dry process cement kilns to
continuously monitor both carbon
monoxide in the alkali by-pass duct and
hydrocarbons at a “preheater tower
combustion gas monitoring location”
under limited circumstances.

4In today’s action, we are defining “preheater
tower combustion gas monitoring location.” See
definition in §63.1201.

A. Why Are We Finalizing an
Alternative to Hydrocarbon Monitoring
in the Main Stack for Certain Cement
Kilns?

At the time of the final rule, we were
not aware of any short, dry process
cement kilns firing hazardous waste at
other locations than the kiln end where
clinker product is discharged. As a
result, we adopted the approach used in
the Boiler and Industrial Furnace (BIF)
rule ® to control emissions of organic
hazardous air pollutants from cement
kilns that fire hazardous waste at these
other locations as the best regulatory
model. The BIF rule requires cement
kilns that fire hazardous waste at
locations other than the kiln end where
clinker product is normally discharged
to comply with a hydrocarbon limit in
the main stack. Since promulgation of
the rule, however, stakeholders
submitted information about a new
precalciner ¢ cement kiln that will fire
hazardous waste at locations other than
the kiln end where clinker is normally
discharged. One stakeholder also
indicated that the main stack
hydrocarbon standard may not be
achievable due to hydrocarbons released
from the raw materials in the upper
stages of the preheater tower. Therefore,
we are finalizing an alternative to main
stack hydrocarbon monitoring that
addresses a hazardous waste firing
scenario not specifically considered
during the development of the rule.

B. What Alternative to Hydrocarbon
Monitoring in the Main Stack Are We
Finalizing for Cement Kilns?

As an alternative to hydrocarbon
monitoring in the main stack,” we are
allowing short, dry process cement kilns
to continuously comply with a
hydrocarbon limit, and, under limited
circumstances, a carbon monoxide limit
at two separate locations within the kiln
system. The two monitoring locations
are: (1) In the alkali by-pass duct; and
(2) in the upper stages of the preheater
tower. The latter location is termed a
“‘preheater tower combustion gas
monitoring location.” These two
locations are located downstream (in
terms of gas flow) of all hazardous waste
firing locations. In addition, all

5See 56 FR at 7158.

6 See “Final Technical Support Document for
Hazardous Waste Combustor MACT Standards,
Volume I: Description of Source Categories,” July
1999, for a process description of precalciner
cement kilns.

7 The alternative hydrocarbon standard would not
replace the hydrocarbon standard of 20 ppmv in the
main stack as provided in §63.1206(b)(13)(i).
Cement kilns would continue to have the option to
monitor hydrocarbons in the main stack.

combustion gases pass one of these two
locations.

The stakeholders claim that
continuously monitoring hydrocarbons
at both locations provides the best
assessment of the quality of combustion
and offers the same level of assurance
that hazardous waste is effectively
combusted as does a main stack
hydrocarbon standard. Monitoring for
efficient combustion of the hazardous
wastes at these two locations also avoids
the potential problem of hydrocarbons
generated from organics in the raw
materials and entrained in the gas
stream.

1. Why Is Hydrocarbon Monitoring in
the Alkali By-Pass Duct Appropriate?

Short, dry process cement kilns may
be equipped with an alkali by-pass
system where 10-30 percent of the
rotary kiln combustion gas is diverted to
a separate air pollution control device
and sometimes to a separate stack.
These kiln gases are diverted to avoid a
build-up of metal salts that can
adversely affect cement manufacturing
operations. Hydrocarbon levels in the
by-pass duct are indicative of the
combustion efficiency of hazardous
waste and fossil fuels fired in the rotary
kiln. This is because the by-pass duct
draws off combustion gases from the
kiln prior to the point that hydrocarbons
generated by organic materials in the
raw material can be problematic.

We are finalizing a hydrocarbon
standard of 10 ppmv in the by-pass duct
(in addition to the preheater tower
combustion gas monitoring location
standards discussed below) for new and
existing cement kilns that fire hazardous
waste at a location other than the kiln
end that clinker product is discharged
because this level is indicative of good
combustion conditions in the rotary
kiln. Limiting hydrocarbons to 10 ppmv
in the by-pass is identical to how a
cement kiln with a by-pass duct or
midkiln sampling system that only feeds
hazardous waste at the kiln end where
clinker product is normally discharged
is regulated in the final rule. See
§§ 63.1204(a)(5)(1)(B) and (b)(5)()(A)(2).
For the same reasons a hydrocarbon
standard of 10 ppmv was adopted in the
rule, we likewise believe a hydrocarbon
standard of 10 ppmv is appropriate in
this situation. See 64 FR at 52887.

In today’s direct final rule, with the
exception discussed below, we are not
allowing new and existing short, dry
process cement kilns the option to
comply with a carbon monoxide
standard in the alkali by-pass duct when
feeding hazardous wastes at any point
in the rotary kiln downstream (in terms
of gas flow) of the kiln end where
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clinker product is normally discharged.
We do not allow this option because we
do not have sufficient emissions data,
using this alternative hazardous waste
firing scenario, to fully evaluate the
impacts. We are concerned that organic
compounds in the hazardous waste
could be thermally cracked to form
pyrolysis by-products rather than be
completely combusted. If so, little
carbon monoxide may be generated by
the process and monitoring carbon
monoxide alone would not ensure that
hydrocarbons were minimized. Without
these emissions data, we believe
hydrocarbon monitoring is a more
conservative, direct surrogate for control
of organic hazardous air pollutants than
are carbon monoxide emissions.

2. Under What Circumstances Is
Monitoring of Carbon Monoxide in the
Alkali By-Pass Appropriate?

There may be limited circumstances
where carbon monoxide monitoring (as
an option to hydrocarbon monitoring) in
the alkali by-pass duct may be
appropriate. An example would be a
cement kiln whose only hazardous
waste firing location upstream (in terms
of gas flow) of the point where
combustion gases are diverted into the
alkali by-pass duct is at the kiln end
where products are normally
discharged. Another example would be
a cement kiln that only fires hazardous
waste at a location(s) downstream (in
terms of gas flow) of the point where
combustion gases are diverted into the
alkali by-pass duct. Firing hazardous
waste under these circumstances
reduces our concern that organic
compounds in the hazardous waste
could be thermally cracked to form
pyrolysis by-products rather than be
completely combusted.

We are finalizing a carbon monoxide
standard of 100 ppmv (as an option to
hydrocarbon monitoring) in the by-pass
duct (in addition to the preheater tower
combustion gas monitoring location
standards discussed below) for new and
existing cement kilns whose only
hazardous waste firing location
upstream of the point where combustion
gases are diverted into the alkali by-pass
duct is at the kiln end where products
are normally discharged. Thus, if
sources feed hazardous waste at the
upper end of the kiln where raw
materials are fed, or any other location
upstream of where gases enter the by-
pass duct other than the kiln end where
products are discharged, then a cement
kiln would not be eligible for this option
to monitor carbon monoxide instead of
hydrocarbons.

We are finalizing a carbon monoxide
standard of 100 ppmv for control of

organic hazardous air pollutants. A level
of 100 ppmv is the same level that we
established in the rule for cement kilns
that only fire hazardous waste at the
kiln end where products are normally
discharged. See §§ 63.1204(a)(5)(i)(A)
and (b)(5)(1)(A)(1). For the same reasons
a carbon monoxide standard of 100
ppmv was adopted in the rule, we
likewise believe the same carbon
monoxide standard of 100 ppmv is
appropriate in this situation. See 64 FR
at 52887.

In addition, if a source elects to
comply with the carbon monoxide
standard in the by-pass duct, we are
requiring the source to demonstrate
compliance with a hydrocarbon
standard of 10 ppmv in the by-pass duct
during the comprehensive performance
test. This is consistent with the
requirements for cement kilns that
comply with a carbon monoxide
standard in the by-pass duct when only
firing hazardous wastes at the kiln end
where clinker is normally discharged.
See §§63.1204(a)(5)(1)(A) and
(b)(5)(1)(A)(2).

3. Why Is Hydrocarbon Monitoring at
the “Preheater Tower Combustion Gas
Monitoring Location” Appropriate?

Since only 10-30 percent of
combustion gas is routed through the
alkali by-pass duct, most short, dry
process cement kilns’ combustion gas
travels through the cyclone stages of the
preheater tower. Typically, raw material
is introduced at the top of the preheater
tower, which is a series of cyclones. Hot
kiln flue gases move counter-current
through the downward-moving raw
material prior to introduction into the
cement kiln. The cyclones are used to
separate the raw material from the
combustion gases and collected raw
material sequentially is dropped into
the next lower stage. Fossil and
hazardous waste fuels can be fired in a
calciner burner prior to the series of
cyclones to further increase the raw
material temperatures prior to
introduction into the cement kiln.

A stakeholder identified a flue gas
sampling location within the preheater
tower where they believe a
representative sample of combustion gas
can be continuously monitored for
hydrocarbons to demonstrate efficient
combustion of the hazardous wastes.
The stakeholder states that the preheater
tower combustion gas monitoring
location allows for continuous
monitoring of hydrocarbons at a
location downstream of the last point of
hazardous waste fuel combustion, yet
upstream of where non-fuel
hydrocarbons from organics in the raw
materials are generated and entrained in

the gas stream. This location is termed
a ‘“preheater tower combustion gas
monitoring location.”

We are finalizing a hydrocarbon
standard of 10 ppmv at the preheater
tower combustion gas monitoring
location (in addition to the alkali by-
pass duct standards above) as an
alternative to the main stack standard of
20 ppmv. Monitoring of hydrocarbons at
the preheater tower combustion gas
monitoring location is necessary to
control emissions of organic hazardous
air pollutants. We are finalizing a
hydrocarbon standard of 10 ppmv for
the same reasons discussed above for
monitoring in the alkali by-pass duct. In
addition, we are not allowing carbon
monoxide monitoring at the preheater
tower combustion gas monitoring
location as an alternative to
hydrocarbon monitoring for the same
reasons discussed above for monitoring
in the alkali by-pass duct.

VI. Alternative to the Particulate Matter
Standard for Incinerators Feeding Low
Levels of Metals

The final rule establishes a particulate
matter emissions standard of 0.015 gr/
dscf for new and existing incinerators as
a surrogate to control non-mercury,
CAA metal hazardous air pollutants
(HAPs).8 The rule also offers an
alternative particulate matter emissions
standard of 0.03 gr/dscf for incinerators
that demonstrate the use of superior
feedrate control of HAP metals in their
hazardous waste feed. See
§63.1206(b)(14). Today, we are
eliminating the alternative particulate
matter emissions standard and replacing
it with an alternative metal emissions
control requirement. An incinerator
source may elect to comply with this
alternative requirement in lieu of
complying with the 0.015 gr/dscf
particulate matter standard. This source
would remain subject to the existing
standard for particulate matter in RCRA
rules of 0.08 gr/dscf (a standard which
would remain in the source’s RCRA
permit, should a source elect to comply
with the alternative standard). See
§264.343(c). We are finalizing this
option because we conclude that the
alternative metal emissions control
requirements control metal HAP
emissions to levels based on MACT
absent a particulate matter standard.

8 Particulate matter is not a CAA HAP. The HWC
MACT rule establishes a particulate matter standard
to control non-mercury CAA HAP metals that are
not directly controlled with an emission standard.
See 64 FR at 52846-47.
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A. Why Is EPA Eliminating the
Alternative Particulate Matter Standard
and Replacing It With Alternative Metal
Emission Control Requirements?

We included the alternative
particulate matter standard in the final
rule after receiving comments that a
particulate matter standard of 0.015 gr/
dscf is not an appropriate surrogate to
control metal hazardous air pollutants
in situations where the particulate
matter does not contain significant
levels of metal HAPs. For example, this
would include situations where the
hazardous waste does not contain
metals, and the resulting ash contains
only relatively benign salts. (See
§63.1206(b)(14) and 64 FR 52972 for
further discussion). To be eligible for
the original alternative standard,
incinerators must demonstrate that: (1)
Non-mercury, metal HAPs are not
detected in any feedstream; and (2) the
maximum theoretical emission
concentrations (MTEC) @ for semivolatile
and low volatile HAP metals are lower
than the corresponding semivolatile and
low volatile metal emission standards,
assuming that non-detect metals are
present at one-half the detection limit.

Based on additional information from
stakeholders, we have determined that
this approach did not provide the
intended relief to incinerators with low
levels of hazardous air pollutant metals
in their feedstreams for two reasons.
First, even for incinerators with very
low levels of these metals in their feeds,
over time metals measurements above
detection limits will occasionally occur.
This can occur as a result of trace metal
contamination due to corrosion and/or
inherent impurities in raw materials, as
well as potential anomalies and
variability of the analytical
measurement method. Second, high
detection limits that occur as a result of
complex feedstream matrices may
prevent a source from demonstrating
that the MTECs are less than the low
volatile or semivolatile metal emission
standards. Because this original
approach did not provide the intended
relief, we are finalizing a more effective
alternative to the particulate matter
emission standard.

B. What Alternative Is EPA Finalizing?

In today’s notice, we are allowing a
source to operate under alternative HAP
metal emission control requirements
reflecting MACT in lieu of complying
with the 0.015 gr/dscf particulate

9We developed the term “Maximum Theoretical
Emissions Concentration” to compare metals
feedrates across sources of different sizes. MTEC is
defined as the metals feedrate divided by the gas
flowrate, and is expressed in pg/dscm.

emission standard. Under the
alternative, no particulate matter
emission standard will apply to the
incinerator under Subpart EEE;
however, the incinerator will remain
subject to the RCRA particulate matter
standard of 0.08 gr/dscf pursuant to
§264.343(c). This is because without a
sufficiently protective particulate matter
standard under Subpart EEE, we cannot
defer our RCRA obligation to provide for
a particulate matter requirement to
Subpart EEE.10

The alternative to the particulate
matter standard has three components.
The first component is simply to meet
metal emission standards for
semivolatile and low volatile metals.
The level of the standard is the same as
that which applies to other incinerators,
but the standard would apply to all HAP
metals, not just those enumerated in the
present semi-and low volatile metal
standards. The second component is a
requirement for the incinerator to
demonstrate that it is using reasonable
hazardous waste metal feedrate control,
i.e., a defined metal feedrate that is
better than the MACT-defining metal
feedrate floor control level. 11 The third
component is a requirement for the
incinerator to demonstrate that its air
pollution control system achieves, at a
minimum, a 90 percent system removal
efficiency for semivolatile metals. These
components, which are described
separately below, should provide for
adequate control of non-mercury HAP
metals in lieu of a particulate matter
standard.

1. What Emission Limitation Must the
Incinerator Comply With Under This
Alternative?

Incinerators must comply with the
same semivolatile and low volatile
metal emission limitations that are
specified in the final rule; however, the
emission limitations apply to both
enumerated and non-enumerated metal
HAPs, excluding mercury. As discussed
in the rule, enumerated metals are those
metals that are directly controlled with
a numerical emission standard, i.e.,
cadmium, lead, arsenic, beryllium,
chromium. Non-enumerated metals are
those metals, i.e., antimony, cobalt,
manganese, nickel, and selenium that

10 Sources electing to comply with these
alternative requirements will be subject to the
RCRA PM standard in their RCRA permit. The
RCRA permit must include applicable operating
limits that ensure compliance with the RCRA PM
limit. Permit writers can impose a lower PM limit
where necessary pursuant to the omnibus authority
under section 3005(c)(3) of RCRA.

11 These MACT defining feedrates are set out in
“Final Technical Support Document for HWC
Standards, Volume III: Selection of MACT
Standards and Technologies,”” Chapter 6, July 1999.

are not controlled directly with an
emission standard, but are controlled
through the surrogate particulate matter
standard. For purposes of these
alternative requirements, the non-
enumerated metals are classified as
either a semivolatile or a low volatile
metal, and included in the calculation
of compliance with the corresponding
emissions limit.

For existing incinerators, the resulting
emissions limits are: (1) A semivolatile
emission limitation of 240 pg/dscm for
the combined emissions of lead,
cadmium, and selenium; and (2) a low
volatile emission limitation of 97 pg/
dscm for combined emissions of arsenic,
beryllium, chromium, antimony, cobalt,
manganese, and nickel (all emissions
corrected to 7% oxygen).

For new sources, the resulting
emissions limits are: (1) A semivolatile
emission limitation of 24 pg/dscm for
combined emissions of lead, cadmium,
and selenium; and (2) a low volatile
emission limitation of 97 pg/dscm for
emissions of arsenic, beryllium,
chromium, antimony, cobalt,
manganese, and nickel (all emissions
corrected to 7% oxygen).

We conclude it is appropriate to
incorporate both the enumerated and
non-enumerated metals into the
semivolatile and low volatile metal
emissions limits because this, in
combination with the other two
requirements discussed below, provides
a reasonable approach to directly assure
that the non-enumerated metal
emissions are controlled to levels
representative of MACT, in lieu of a
particulate matter standard. This
approach, in effect, lowers the existing
semivolatile and low volatile metal
emissions limits because the
contribution of non-enumerated metals
must be accounted for when achieving
the same numerical semivolatile and
low volatile emission limits. We believe
this is appropriate because this
effectively lower emissions limit for
enumerated metals compensates for the
lower emission levels that would have
been achieved if the source used a
particulate matter control device
capable of achieving 0.015 gr/dscf, i.e.,
a control device that is an integral part
of MACT control for semivolatile and
low volatile metals. Put another way, we
regard this emission limitation as an
equivalent means of meeting the floor
standard for HAP metals (except
mercury) already established in the rule.
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2. What Hazardous Waste Metal
Feedrate Control Requirement Must the
Incinerator Comply With Under This
Alternative?

Each incinerator that elects to operate
under these alternative requirements
must demonstrate that it is using
reasonable hazardous waste metal
feedrate control, i.e., it complies with a
defined hazardous waste metal feedrate
limit that is significantly lower than the
MACT-defining metal feedrate floor
control level. We define ‘“reasonable
hazardous waste metal feedrate control”
as a hazardous waste metal HAP
feedrate that does not exceed 25 percent
of the MACT defining MTEC level.12
Consistent with the above discussed
emission standards, the hazardous
waste metal feedrate limits apply to
both enumerated and non-enumerated
metal HAPs. The non-enumerated metal
HAPs are categorized as either
semivolatile or low volatile, and are
incorporated into a corresponding
semivolatile or low volatile hazardous
waste metal feedrate limit.13

For existing incinerators, the resulting
hazardous waste metal feedrate limits
are: (1) The twelve-hour rolling average
of the maximum theoretical emissions
concentration for lead, cadmium, and
selenium, combined, for the combined
hazardous waste feedstreams to the
incinerator, must not exceed 1,325 pg/
dscm; and (2) the twelve-hour rolling
average of the maximum theoretical
emissions concentration for arsenic,
beryllium, chromium, antimony, cobalt,
manganese, and nickel, combined, for
the combined hazardous waste
feedstreams to the incinerator, must not
exceed 6,000 pg/dscm.14

For new sources, the resulting
hazardous waste metal feedrate limits
are: (1) The twelve-hour rolling average
of the maximum theoretical emissions
concentration for lead, cadmium, and
selenium, combined, for the combined
hazardous waste feedstreams to the
incinerator, must not exceed 875 pug/
dscm; and (2) the twelve-hour rolling
average of the maximum theoretical

12] e., the MTEC level that was determined as a
result of the aggregate feedrate analysis that was
used to determine metal feedrate floor control levels
in the September 30, 1999 rule.

13 Thus, unlike the current rule where sources can
choose whatever means they wish to comply with
the emissions standard and so are not required to
control feedrates below a regulatory level (so long
as they achieve the emission standard), sources are
required to comply with a specified metal feedrate
limit under the alternative.

14 These metal feedrate limits correspond to 25
percent of the MACT-defining MTEC levels. These
MACT defining feedrates are set out in “Final
Technical Support Document for HWC Standards,
Volume III: Selection of MACT Standards and
Technologies,” Chapter 6, July 1999.

emissions concentration for arsenic,
beryllium, chromium, antimony, cobalt,
manganese, and nickel, combined, for
the combined hazardous waste
feedstreams to the incinerator, must not
exceed 3250 pg/dscm.

We believe hazardous waste metal
feedrate limits are essential parts of
these alternative requirements. As
discussed in the final rule preamble and
in comment response documents,
particulate matter control is an integral
part of controlling both the enumerated
and non-enumerated semivolatile and
low volatile metals.1® Therefore, any
source that uses a particulate matter
control technique that is less efficient
than the MACT particulate floor
standard should be required to use a
“better than MACT” hazardous waste
metal feedrate control (i.e., a level of
feedrate control that compensates for
the inefficient particulate control
collection so that actual emissions of
HAP metals reflect MACT). We believe
that 25 percent of the MACT feedrate
control levels for the combined
enumerated and non-enumerated metal
HAPs is within a reasonable range of
values that are significantly lower than
the MACT feedrate control levels. This
feedrate control requirement, when
combined with the emissions limit and
system removal efficiency requirement,
provides adequate control of metal
HAPs (control equivalent to
promulgated MACT).

3. How Efficient Must the Incinerator’s
Air Pollution Control Equipment
Operate in Order To Comply With This
Alternative?

If you elect to operate under these
alternative requirements, you must
demonstrate that the air pollution
control system achieves at least a 90
percent system removal efficiency for
semivolatile metals. Metal removal
efficiency—whether measured by
control of the surrogate particulate
matter or directly through control of
HAP metals—remains an essential
element (along with feedrate control of
HAP metals) of MACT for the non-
mercury HAP metals, as demonstrated
by the performance achievable by (and
achieved by) the average of the best
performing sources. In making this
demonstration, you may spike
semivolatile metals above 25 percent of

15 See, for example, Table 8-1, pages 2 and 3,
“Final Technical Document for HWC Standards,
Volume III: Selection of MACT Standards and
Technologies,” Chapter 3, July 1999, showing that
sources with SVM feedrates below the MACT
defining level but lacking proper PM control (i.e.,
emitting more PM than allowed by the PM
standard) were unable to achieve the SVM emission
standard.

the MACT defining MTEC level
provided the emissions limits discussed
above are achieved during the test. You
may perform this test independently of
the comprehensive performance test;
however, you must use this test to
establish applicable operating parameter
limits as described in § 63.1209(n),
excluding the § 63.1209(n)(2) metal
feedrate limit requirements. These
operating limits are needed to assure
that a 90 percent semivolatile metal
system removal efficiency is achieved
during normal operations at the metal
feedrates demonstrated during the test.

The 90 percent system removal
efficiency requirement is based on the
use of a well designed and well
operated high energy venturi type wet
scrubber. An analysis of hazardous
waste incinerator trial burn data shows
that systems with well operated and
well designed venturi scrubbers have
semivolatile metal system removal
efficiencies ranging from approximately
90 percent to greater than 99.9
percent.16 Thus, we are finalizing a
semivolatile metal system removal
efficiency of 90 percent as a
conservative representation of control
using a well designed and well operated
high energy venturi scrubber. This
method to select an appropriate control
level is similar to the approach we used
to develop the alternative particulate
matter standard 0.03 gr/dscf that also
was based on the use of well designed
and well operated high energy venturi
scrubbers.

System removal efficiency provides a
direct indicator of the non-mercury
metal HAP control efficiency of the
hazardous waste incinerator system.
The shift away from the use of a direct
particulate matter emission standard to
control non-mercury metal HAPs is a
result, in part, of the reduced need for
low metal feeding facilities to control
particulate matter. For low metals
feeding facilities, particulate matter may
be composed primarily of non-metal
HAP constituents such as silica,
alumina, iron, etc., or HAP metals not
present in hazardous waste. Thus, the
control of particulate matter is not as
strongly related to the control of HAP
metals contributed by the hazardous
waste compared with facilities which
have feeds containing higher levels of
those metals.

We also believe it is appropriate to
require a 90 percent semivolatile metal
system removal efficiency as part of
these alternative requirements because,

16 See Figure 4-3, “Draft Technical Support
Document for HWC MACT Standards (NODA),
Volume 1: MACT Evaluations Based on Revised
Database,” April 1997.
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absent a particulate matter standard,
there would be no explicit requirement
for sources to use an air pollution
control method that effectively removes
metal HAPs from the exhaust
emissions.1” This provision therefore
requires sources that operate under
these alternative requirements to use a
particulate matter control device. Even
though this control device does not have
to be a MACT particulate matter control
device (i.e., a control device that
achieves 0.015 gr/dscf) we believe that
this requirement to achieve a 90 percent
system removal efficiency, when
combined with the hazardous waste
metal feedrate limits and emissions
limits, provides for an adequate level of
control for HAP metals—that is, a level
of control reflecting the level of
performance achieved by, and
achievable by, the average of the best
performing 12 percent of sources.

4. What Operating Requirements Are
Associated With This Alternative?

Semivolatile and low volatile metal
operating parameter limits will be
established to ensure compliance with
the alternative emissions limits
pursuant to § 63.1209(n), except that the
semivolatile and low volatile metal
feedrate limits apply to both the
enumerated and non-enumerated HAP
metals as previously discussed. We
believe this approach is consistent with
the final rule methodology to assure
compliance with the semivolatile and
low volatile metal emission standards
and should be applied here. Note that
the metal feedrate limits established to
ensure compliance with the alternative
emissions limit are mass feedrate limits
for all feedstreams, including
nonhazardous feeds. This is in contrast
to the hazardous waste metal feedrate
limits discussed below that are based
only on hazardous waste metal MTEC
levels.

You must also establish operating
parameter limits to ensure compliance
with the 90 percent system removal
efficiency requirement. Consistent with
the operating limits to ensure
compliance with the alternative metal
emission limitations, these operating
limits would be established pursuant to
§63.1209(n), except that metal feedrate
limits are not required for purposes of
ensuring compliance with system
removal efficiency provision.

17 Absent a metal system removal efficiency
requirement under these alternative requirements,
an incinerator could comply with the emission
limitations with feedrate control only without the
use of particulate matter control. This would not be
appropriate if metals are present in the feedstreams
because particulate matter control is an integral part
of controlling metal HAP emissions.

The twelve-hour rolling average
hazardous waste metal feedrate limits
are based on the combined hazardous
waste feedstreams to the incinerator and
may be expressed either as a maximum
theoretical emission concentration limit
or as a restriction on maximum
hazardous waste metals mass feedrate
and minimum gas flow rate. In doing so,
sources must account for each
hazardous waste feedstream when
determining compliance with the
maximum theoretical emission
concentration limits. Metal constituents
not detected in hazardous waste
feedstreams would be assumed to be
present at one-half the detection limit
when calculating the maximum
theoretical emission concentration for
compliance purposes, applicable to each
hazardous waste feedstream.

VII. Deletion of Baghouse Inspection
Requirements

Section 63.1206(c)(7)(ii) of the final
rule prescribes baghouse operation and
maintenance requirements for
incinerators and lightweight aggregate
kilns. These requirements are not
applicable to cement kilns equipped
with baghouses because cement kilns
must continuously monitor opacity and
comply with an opacity standard.
Nonetheless, cement kilns are required
to address baghouse operation and
maintenance in the operation and
maintenance plan required under
§63.1206(c)(7)(i).

The operation and maintenance
requirements under § 63.1206(c)(7)(ii):
(1) Prescribe the frequency of inspection
of specific baghouse operations; and (2)
require the use of a bag leak detector as
a continuous monitor. We are today
deleting the prescribed baghouse
inspection requirements of
§63.1206(c)(7)(ii)(B)(1-10). Instead we
will rely on the general operation and
maintenance plan requirements under
§63.1206(c)(7)(i) and the use of a bag
leak detector to ensure proper operation
and maintenance of the baghouse.

Stakeholders question the rationale
for prescribing generic inspection
frequencies for various baghouse
operations, given that each baghouse
must be equipped with a bag leak
detector. Stakeholders believe that each
source should identify appropriate, site-
specific inspection intervals for
baghouse operations in the facility
operations and maintenance plan
required under § 63.1206(c)(7)(i). In
particular, they highlight two
burdensome inspection requirements:
(1) Monthly visual inspection of the
interior of the baghouse for physical

integrity; and (2) monthly inspection of
bags and bag connections.8

We agree with stakeholders that these
generic provisions are unnecessary and
therefore are deleting the inspection
requirements of § 62.1206(c)(7)(ii)(B)(1—
10). We plan to develop guidance
recommendations on baghouse
inspection procedures that can be used
to develop appropriate inspection
procedures for the operation and
maintenance plan required by
§63.1206(c)(7)@d). In addition, we are
deleting the requirements of
§63.1206(c)(7)(ii)(A) requiring submittal
of the baghouse operations and
maintenance plan to the Administrator.
Given that the operation and
maintenance plan required under
§63.1206(c)(7)(i) is not submitted to the
Administrator for review and approval,
we do not see the need to single out the
baghouse operation and maintenance
plan for review and approval,
particularly given that sources must
continuously operate a bag leak detector
system.

VIII. Feedstream Analysis for Organic
HAPs

Section 63.1207(f)(1)(ii) of the final
rule requires sources to include in their
site-specific comprehensive
performance test plan an analysis of all
CAA hazardous air pollutants that could
reasonably be present in their
feedstreams. Regulatory officials will
use this analysis to ensure compliance
with the destruction and removal (DRE)
standards of §§ 63.1203 through
63.1205. Stakeholders raised three
questions about this requirement after
promulgation: (1) Did we consider the
implications of requiring analysis of
HAPs rather than the RCRA organic
compounds on Appendix VIII, Part 261;
(2) why must the test plan for periodic
comprehensive performance testing
include an analysis of organic HAP
compounds for sources that comply
with the DRE standard with a one-time
test; and (3) did we intend to require
analysis of organic compounds for all
feedstreams or just the hazardous waste
feedstreams.

A. What Are the Implications of
Requiring Analysis of CAA HAPs Rather
than RCRA Appendix VIII, Part 261
Organic Compounds?

For the DRE standard, the final rule
requires demonstration of compliance
with one or more principal organic
hazardous pollutants (POHCs) selected

18 Letter from Michelle Lusk, CKRC, Thomas
Nilan, CMA, and Melvin Keener, CRWI, to
Elizabeth Cotsworth, EPA, Re. Multi-Industry HWC
MACT Concerns and Solutions, dated March 2,
2000, p. 29 of the attachment.
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from the list of HAPs established by 42
U.S.C. 7412(b)(1), excluding
caprolactam. The basis for the HWC
MACT DRE standard is the current
RCRA requirement to ensure destruction
of Appendix VIII, Part 261, organic
compounds. In demonstrating
compliance under RCRA, sources must
select POHCs from the Appendix VIII
list of organic compounds.

Stakeholders note that selecting
POHCs from the list of organic CAA
HAPs rather than RCRA organic
compounds has several implications.
Stakeholders question whether RCRA
DRE test data can be used in lieu of
MACT DRE testing if the POHCs
selected during the RCRA test are not
organic HAPs under the CAA.
Stakeholders also question how to
ensure DRE of organic HAPs for which
thermal stability data (e.g., low oxygen
thermal stability; heat of combustion)
are not available. In response, we note
that, to satisfy the MACT DRE standard,
sources must ensure that the POHCs
used to demonstrate compliance are
representative of the most difficult to
destroy organic compounds in their
feedstream. For example, if the most
difficult to destroy POHCs for RCRA
DRE testing were used, those POHCs are
also representative of the most difficult
to destroy organic HAPs (irrespective of
whether thermal stability data are
available for a HAP).

B. For Sources That Comply With the
DRE Standard With a One-Time Test,
Why Must Their Periodic
Comprehensive Performance Test Plan
Include an Analysis of Organic HAP
Compounds?

Section 63.1206(b)(7) allows
demonstration of compliance with the
DRE standard only once for the life of
the source provided the source: (1) Is
not modified in a manner than could
affect achievability of the DRE standard;
and (2) does not feed hazardous waste
at a location other than the normal
flame zone. Once a source has
demonstrated compliance with the DRE
standard, stakeholders question why
analysis of waste streams for organic
HAP compounds must be included with
the site-specific test plan for
comprehensive performance testing
every five years.

The rule requires continued analyses
of organic compounds with each
comprehensive performance test plan to
enable regulatory officials to determine
whether the POHCs selected for the
original DRE test continue to represent
the organic HAPs being fed to the
combustor. POHCs are representative of
the organic HAPs fed to the combustor
if they are equally or more difficult to

destroy than those organic HAPs. In
addition, POHCs are selected based on
factors including the concentration of
the organic compound in the feedstream
and the toxicity of particular organic
compounds.19

In retrospect, however, we do not
believe that the comprehensive analysis
required by § 63.1207(f)(1)(ii)(A) 20 is
necessary in all cases to ensure that the
POHCs continue to be representative of
the organic HAPs being fed to the
combustor. For example, if a source
demonstrates compliance with the DRE
standard with POHCs that represent the
most difficult to destroy organic
compounds, a less rigorous feedstream
analysis may be appropriate to address
other concerns, e.g., whether the
feedstream has changed to include
additional organic HAPs that are fed at
high concentrations or that are
particularly toxic. It may also be
appropriate to waive the comprehensive
analysis for organic compounds based
on the generator’s knowledge or on a
combination of waste knowledge and
sampling and laboratory analysis that
the POHCs selected represent the most
difficult to destroy organic compounds
in the waste. Accordingly, we are
amending § 63.1207(f)(1)(ii) to allow
regulatory officials to waive the
comprehensive analysis of organic
compounds if a source documents that
the POHCs used to demonstrate
compliance with the DRE standard
continue to be representative of the
organic HAPs in hazardous waste
feedstreams.

C. We Intended To Require Analysis of
Organic HAPs in Hazardous Waste
Feedstreams Only

Section 63.1207(f)(1)(ii) implies that
sources must analyze all feedstreams for
organic HAPs. The rule should have
required analysis for hazardous waste
feedstreams only. Regulatory officials
will use the analysis to ensure that the
POHC:s used to demonstrate compliance
with the DRE standard continue to be
representative of the organic HAPs in
hazardous waste feedstreams. We are
amending § 63.1207(f)(1)(ii) accordingly.

191n cases where an organic HAP is fed at
particularly high concentrations, or where an
organic HAP in the feedstream is particularly toxic,
it is prudent to select such compounds as POHCs
rather than relying only on surrogates that are
considered to be equally or more difficult to
destroy.

20 That is, all organic HAPs except those that
would not reasonably be expected to be found in
the feedstream. Further, sources must identify any
constituents excluded from the analysis and explain
the basis for excluding them.

IX. Revisions to the Metals Feedrate
Extrapolation Procedures

For sources using the metal
extrapolation procedures, the final rule
requires documentation that the levels
of metal spiking (adding metals to the
waste feed) be sufficient to demonstrate
that the extrapolation procedures are as
accurate and precise as if full spiking
(no extrapolation) were used. See
§63.1207(f)(1)(x)(C). Today we are
amending this provision to require
documentation that spiking levels result
in an extrapolation procedure that
adequately assures compliance with the
emission standard.

We included this requirement in the
final rule to address the uncertainties
that may be associated with
extrapolating low metal feedrates, as
demonstrated during testing, to higher
metal feedrate limits. This
documentation ensures that the
uncertainties associated with the
procedure are adequately addressed and
that the extrapolated metal feedrate
limits ensure compliance with the
emission standard(s).

After discussions with stakeholders,
we determined that the final rule
regulatory language is too prescriptive
and does not directly address our goal
of assuring compliance with the
emission standard. Stakeholders believe
that it may not be possible to spike
metals to levels such that the
extrapolation procedures are as accurate
and precise as if full spiking were used.
They also question the accuracy and
precision of the “fully spiked”
feedstream and emissions analyses.

To address these concerns, we are
requiring that sources document a level
of spiking that ensures the extrapolation
methodology is adequate to demonstrate
compliance with the emission standard.
The content and scope of this
documentation should be determined
on a site-specific basis, and should
consider the uncertainties involved with
extrapolating the tested low metal
feedrates to higher metal feedrate limits.
Examples of types of information that
can document that the extrapolation
methodology adequately assures
compliance with the emission standards
may include: (1) A description of the
uncertainties associated with the
extrapolation procedure, such as a
description of the linearity of metal
feedrates as compared to metal emission
rates; (2) a description of the
uncertainties associated with the data to
be used in the extrapolation
procedure; 21 and (3) the extent that

21 For example, a description of the accuracy of
the feedstream metal analysis considering the
Continued
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these uncertainties are multiplied by the
extrapolation procedure.

X. Feedrate Limits for Undetectable
Constituents

The final rule requires sources to
establish separate feedrate limits during
the comprehensive performance test for
semivolatile metals, low volatile metals,
mercury, total chlorine, and/or ash for
each feedstream that does not contain
detectable levels of these constituents.
See § 63.1207(n). The rule specifies that
these separate feedrate limits must be
established as “non-detect” feedrate
limits. Under this approach, during
normal operations, the feed locations
that have ‘“non-detect” limits cannot be
fed detectable levels of the constituents
unless certain criteria are met. Today,
we are deleting this provision and,
instead, are requiring sources to
document, on a site-specific basis, the
method they will use to account for
non-detects when establishing feedrate
limits.

We included this “non-detect feedrate
limit” provision in the rule so sources
would use a consistent methodology
when establishing feedrate limits that
best assures compliance with the
emission standards. After discussions
with stakeholders, we conclude that our
approach to addressing detection limits
when establishing feedrate limits is too
prescriptive and that there are possibly
alternative approaches that adequately
assure compliance with the emission
standards. Therefore, we are eliminating
the requirements of § 63.1207(n) that
require use of a specific method to
address non-detects when establishing
feedrate limits. As a replacement, we are
requiring sources, on a site-specific
basis, to specify in the comprehensive
performance test workplan the method
they will use to account for non-detects
when establishing their feedrate limits.
This will allow the method to be
reviewed and approved by the
regulatory official on a site-specific
basis.

We continue to believe that the
approach outlined in the final rule can
be used to account for non-detects
during the performance test. However,
as previously mentioned, there may be
alternative approaches that can be used
that adequately assure compliance with
the standards.22

representativeness (whether the feedstream is
homogenous) of the feedstream samples if actual,
unspiked feedstream metal levels are used to
calculate metal feedrates.

22For example, separate limits for each location
may not be needed to assure compliance with the
standards if the detection limits are low. In this
situation, a source could assume the constituent is
not present in the non-detect feedstreams, or

We believe today’s amendments to
address non-detects on a site-specific
basis will simplify the operating
requirements for many combustors. We
anticipate that regulatory officials will
evaluate these site-specific approaches
in part by considering: (1) Proximity of
test results to the regulatory emission
standard(s); (2) site-specific detection
limit levels; and (3) the method or
approach to address feedstream non-
detects on a daily basis to demonstrate
feedrate compliance. Accordingly, we
are removing the requirements of
§63.1207(n) and adding
§63.1207(f) (xxvi).

XI. Revisions To Assist Early
Compliance

In the final rule, we did not fully
consider situations where sources
would conduct performance testing
prior to the compliance date. This
“early compliance” prior to the
September 30, 2002 deadline, is likely
to occur to coordinate CAA and RCRA
testing or to ensure the deadline for
conducting the initial comprehensive
performance test (i.e. 180 days after the
compliance date) is met. We are
particularly concerned that the
regulation may inadvertently impede
sources that would like to come into
early compliance. Therefore, we are
eliminating two impediments identified
by stakeholders: (1) The requirement to
stop burning hazardous waste if a
source fails the comprehensive
performance test; and (2) the
requirement for the Documentation of
Compliance.

A. When Is the Compliance Date for
Sources that Comply Early?

Sources that choose to comply early
are establishing a compliance date for
themselves prior to the regulatory
compliance date of September 30, 2002.
On their compliance date, the source
becomes subject to the substantive
requirements of Subpart EEE. For
example, on the compliance date, an
exceedance of an emission standard
(e.g., carbon monoxide) is a violation of
the standard, and an exceedance of an
operating parameter limit is evidence of
failure to ensure compliance with an
emission standard.

After considering the implications of
early compliance, we are identifying the
point at which the early complying
source becomes subject to the
substantive requirements of Subpart

perhaps assume it is present at one-half the
detection limit, and establish one total system
feedrate limit instead of separate limits. This would
be accomplished by adding these assumed non-
detect feedrate values to the other known feedrates
from the other feed locations.

EEE as the postmark date for the
Notification of Compliance (NOC). This
is an appropriate point because the NOC
is a legally enforceable document that
contains all of the standards and
operating parameters for a source
complying with Subpart EEE.23 See new
§63.1206(a)(4).

B. Sources That Fail a Comprehensive
Performance Test Prior to the
Compliance Date Are Not Required To
Stop Burning Hazardous Waste

Section 63.1207(1) requires sources
that fail a performance test for a mode
of operation to stop burning hazardous
waste immediately under that mode of
operation. In retrospect, we conclude
that this requirement is not appropriate
for sources that conduct the
performance test prior to the
compliance date, including early
complying sources, because compliance
with the substantive requirements
Subpart EEE is not yet triggered.
Therefore, we are revising the rule
accordingly. See revised § 63.1207(1)(1).

C. Early Complying Sources Would Be
Exempt From the Documentation of
Compliance Requirements

Section 63.1211(d) requires sources to
place their Documentation of
Compliance (DOC) in the operating
record by the regulatory compliance
date. The DOC identifies the applicable
emission standards under Subpart EEE
and the limits on the operating
parameters under § 63.1209 that ensure
compliance with those emission
standards. In addition, the DOC
identifies enforceable operating
requirements from the compliance date
until postmark of the Notification of
Compliance. Given that the compliance
date for early complying sources is the
date the NOC is postmarked, the DOC
would serve no purpose. Therefore, we
are exempting early complying sources
from the DOC requirement. See revised
§63.1211(d).

D. Notification of Testing for Sources
That Choose To Comply Early

As with all Subpart EEE sources,
those that comply early must notify
permit officials of the scheduled
performance test date and submit for
review and approval the emissions test
plan and continuous monitoring system
evaluation test plan. See §63.1207(e).
Review and approval of test plans is
appropriate for sources that comply
early for the same reasons it is

23 Sources will want to delete RCRA permit
requirements that have been superseded by the
Subpart EEE standards. See 64 FR at 52988.
Modifying the RCRA permit precludes concerns
about dual enforcement of emission standards.
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appropriate for other sources—to ensure
that the source’s performance test plans
will effectively determine whether the
source is in compliance with the
requirements of Subpart EEE. We
encourage permit officials to review
performance test plans expeditiously for
sources that elect to comply early.

XII. Accuracy Requirements for Weight
Measurement Devices

Section 63.1209(b)(2)(ii) specifies that
the accuracy of weight measurement
devices used to monitor flowrate of a
feedstream must be *+ 1 percent of the
weight being measured. In addition,
sources are required to verify the
calibration of the device at least once
every three months.

Stakeholders express concerns about
these requirements. We concur with
many of stakeholders’ concerns about
the accuracy requirement for weight
measurement devices and are revising
the rule to specify an accuracy
requirement only for activated carbon
feedrate measurement devices.

Stakeholders state that the *+ 1 percent
accuracy requirement is not appropriate
for all weight measurement devices.
This accuracy requirement is the same
as we used in another rulemaking where
it is applied only to the device used to
measure carbon feedrate in an activated
carbon injection system. Stakeholders
state that the + 1 percent accuracy is not
achievable by many weight
measurement devices, such as devices
that measure the weight of raw
materials.24 Stakeholders also note that
the implementation document for the
boiler and industrial furnace standards
under Part 266, Subpart H, lists
acceptable measurement devices than
cannot achieve this level of accuracy.

We agree with the stakeholders’
concerns and are revising
§63.1209(b)(2)(ii) so that the accuracy
requirement applies only to a carbon
injection weight measurement device.
Nonetheless, sources must include in
the continuous monitoring system
evaluation test plan the accuracy and
calibration procedures for each monitor
required under § 63.1209. This
evaluation test plan must be submitted
along with the comprehensive
performance test plan for review and
approval. See §63.1207(e).

24 For example, a clamshell bucket cannot
achieve this level of accuracy for the feedstock
because of the large weight of the clamshell relative
to the feedstock and because some of the feedstream
will stick to the bucket.

XIII. Deletion of Requirement for
Establishing a Scrubber Liquid
Minimum pH Operating Parameter
Limit for Mercury Control for Wet
Scrubbers

The final rule states that mercury
emissions from hazardous waste
combustors are controlled by: (1)
Controlling the feedrate of mercury; (2)
wet scrubbing to remove soluble
mercury (e.g., mercuric chloride); and
(3) carbon adsorption. There are specific
operating parameter limits (OPL) that
apply to each control technology.

For hazardous waste combustors
using wet scrubbers to control mercury
the OPLs are identical to those that are
required to assure compliance with the
hydrochloric acid/chlorine gas emission
standard. See §§63.1209(1)(2) and (0)(3).
We inadvertently established an
inappropriate OPL requirement for
mercury in developing the final rule.
While a minimum pH of the scrubber
water is an important parameter for
chlorine control as required by
§63.1209(0)(3)(iv), it is not an
appropriate OPL for mercury control.
The Agency is amending the final rule
by deleting the requirement for
establishing a scrubber liquid minimum
pH as an OPL for mercury control.
Today’s action does not change the
requirements for hydrochloric acid and
chlorine, however.

Part Three: Analytical and Regulatory
Requirements

I. Executive Order 12866

Under Executive Order 12866, EPA
must determine whether a regulatory
action is significant and, therefore,
subject to comprehensive review by the
Office of Management and Budget
(OMB), and the other provisions of the
Executive Order. A significant
regulatory action is defined by the Order
as one that may:

—Have an annual effect on the economy
of $100 million or more, or adversely
affect in a material way the economy,
a sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;

—Create a serious inconsistency or
otherwise interfere with an action
taken or planned by another agency;

—Materially alter the budgetary impact
of entitlements, grants, user fees, or
loan programs or rights and
obligations or recipients thereof; or

—Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the
principles set forth in Executive Order
12866.

Pursuant to the terms of Executive
Order 12866, we have determined that
this rule is a “significant regulatory
action”” because it may be considered
significant under point four above:
“Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.” As
such, this action was submitted to OMB
for review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

The aggregate annualized compliance
costs for this rule are estimated to be
less than $100 million. Furthermore,
this rule is not expected to adversely
affect, in a material way, the economy,
a sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The benefits to human health and the
environment resulting from today’s final
action have not been monetized but are
deemed to be less than $100 million per
year.

We have prepared two economic
support documents for this action.
These are: Assessment of Potential
Costs, Benefits and Other Impacts
NESHAP: Standards for Hazardous Air
Pollutants for Hazardous Waste
Combustors—Technical Amendments
(Assessment), and, Regulatory
Flexibility Screening Analysis (RFSA)
For NESHAP: Standards for Hazardous
Air Pollutants for Hazardous Waste
Combustors—Technical Amendments.
The Assessment addresses economic
impacts of the thirteen direct final
amendments to the September 30, 1999
final rule. The Assessment also briefly
examines equity considerations and
other impacts. The Regulatory
Flexibility Screening Analysis (RFSA)
briefly examines small entity impacts
potentially resulting from this action.
This Part presents a summary of
findings from the Assessment and the
RFSA documents. The complete
Assessment and RFSA documents are
available in the RCRA docket
established for this action. Interested
readers are encouraged to read these
documents.

A. Why Is This Direct Final Rule
Necessary?

The environmental regulations
promulgated by EPA seek to correct
market failures through the
internalization of negative
environmental externalities. That is not
the case with today’s rule. This action
is necessary in order to clarify and
improve compliance, testing and
monitoring requirements, and general
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implementation efficiency associated
with the final rule NESHAP: Final
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors (64 FR
52828, September 30, 1999).

B. Were Non-Regulatory Alternatives
First Considered?

Section 1(b)(3) of Executive Order
12866 instructs Executive Branch
Agencies to consider and assess
available alternatives to direct
regulation prior to making a
determination for regulation. This
regulatory determination assessment
should be considered, ““to the extent
permitted by law, and where
applicable.” The ultimate purpose of the
regulatory determination assessment is
to ensure that the most efficient tool,
regulation, or other type of action is
applied in meeting the targeted statutory
objective(s).

We have already employed education
and outreach programs designed to help
accomplish the objectives of the
amendments in this rule. We believe
that, at this point, a regulatory approach
will ensure appropriate technical
clarification and the necessary
implementation efficiency designed to
fully accomplish our objectives.

C. What Regulatory Options Were
Considered?

This is a direct final action that does
not facilitate the assessment of
alternative regulatory options.

D. What Are the Potential Costs or Cost
Savings of This Direct Final Rule?

The thirteen direct final amendments
presented in today’s action vary
considerably in scope and substance.
Many of the amendments are
anticipated to result in minor to
negligible incremental cost impacts
(savings or increases) to both the
regulated community and the Agency.
Three of the amendments are expected
to result in more substantive cost
impacts to the regulated community.
These findings are briefly summarized
below. The Assessment document
presents a detailed review of our
methodology, data, findings, and
analytical limitations.

1. Deletion of One-Time Notification of
Compliance with Alternative Clean Air
Act Standards (Amendment II)

In the final rule, a source that is not
feeding hazardous waste when the
hazardous waste residence time expires
may elect to comply temporarily with
alternative standards promulgated
under the authority of sections 112 and
129 of the Clean Air Act. If a source
chooses this option,

§63.1206(b)(1)(ii)(A) requires the source
to submit to the Administrator a written,
one-time notification documenting
compliance with those requirements
and standards. Since this stipulation
duplicates requirements under title V of
the CAA, such a requirement is
redundant.

A deletion of this requirement
reduces the administrative costs
associated with compliance notification.
Estimates of labor costs and
administrative time spent on such a task
suggest that about three hours per
respondent would be saved. Out of this,
two hours are estimated to be technical
time (costed at a rate of $55 per hour),
and one hour is likely to be management
time (costed at $71 per hour). All
facilities are likely to benefit from this
exemption, thus leading to aggregate
industry-wide cost savings of
approximately $31,000 per year.

2. Alternative to the PM Standard for
Incinerators Feeding Low Levels of
Metals (Amendment VI)

The final rule established a
particulate matter emission standard of
0.015 gr/dscf for new and existing
sources as a surrogate for control of non-
mercury CAA metal hazardous air
pollutants (HAPs). The rule also offered
an alternative particulate matter
emission standard of 0.03 gr/dscf for
sources that demonstrate the use of
superior federate control of metals in
their hazardous waste. Today, we are
eliminating the alternative particulate
matter emission standard and replacing
it with metal emissions control
requirements. As a result of this
amendment, no particulate matter
emissions standard would apply to the
incinerator under Subpart EEE.
However, the incinerator would remain
subject to the RCRA particulate matter
standard of 0.08 gr/dscf pursuant to
§ 264.343(c). In addition to the 0.08 gr/
dscf standard, the alternative standard
requires sources to comply with the
following four requirements: (1) A metal
emissions limitation for semivolatile
and low volatile metals that applies to
all CAA HAP metals, excluding
mercury; (2) A requirement for the
incinerator to demonstrate that it is
using reasonable hazardous waste metal
feedrate control, i.e., a defined metal
feedrate that is better than the MACT
defining metal feedrate floor control
level; (3) A requirement for the
incinerator to demonstrate that its air
pollution control system achieves, at a
minimum, a 90 percent system removal
efficiency for semivolatile metals; and
(4) A set of operating requirements
pursuant to § 63.1209(n).

These four components collectively
provide for MACT control of non-
mercury CAA metal HAPs in the
absence of a MACT particulate matter
standard. Hence, we believe that while
this amendment would provide some
reduced regulatory requirements to
industry, there would be no adverse
impact on the environment or any
associated social costs.

The cost savings resulting from this
amendment will have two components:
Savings in up-front capital costs and
operation and maintenance cost savings.
The capital cost savings would be a
result of not needing a control device
that meets MACT PM control standards
(i.e., a control device that achieves 0.015
gr/dscf). The unit capital cost savings
for the five sources that are expected to
avail themselves of this standard in a
given year are estimated to be $150,000.
Annualizing this amount over ten years,
using a discount rate of 7 percent, gives
an annual savings of approximately
$21,500 for capital costs per facility.

Operation and maintenance costs for
a less complex system would amount to
approximately $120,000 per year per
facility. These savings arise from
reductions in energy usage (pressure
drop devices can be very energy
intensive); lower solid waste handling
costs, and reduced baghouse
maintenance costs. Assuming that five
facilities are able to take advantage of
this alternative, the total cost savings
per year associated with this
amendment would be approximately
$707,500. It is important to note that the
exact number of facilities that will take
advantage of this standard is difficult to
determine and is likely to change over
time.

3. Feedstream Analysis Requirements
for Organic HAPs (Amendment VIII)

Section 63.1207(f)(1)(ii) requires
sources to include in their site-specific
plan for a comprehensive performance
test an analysis of all Clean Air Act
hazardous air pollutants that could
reasonably be present in “the
feedstream.” Regulators would use these
analyses to ensure compliance with the
destruction and removal efficiency
standards of §§63.1203 through
63.1205.

However, upon further review, we
believe that the comprehensive analyses
required by §63.1206(f)(1)(ii)(A) are not
necessary in all cases to ensure
compliance with the DRE standard. For
example, if the source can demonstrate
compliance with the DRE standard
using POHCs that represent the most
persistent organic compounds, a less
rigorous analysis may be appropriate to
address other concerns, such as whether
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feedstream has changed to include
additional organic HAPs that are fed at
high concentrations or that are
particularly toxic.

We are, therefore, amending
§63.1207(f)(1)(ii) to allow regulatory
officials to waive the comprehensive
analysis of organic compounds if
sources can document that the POHCs
used to demonstrate compliance with
the DRE standard continue to be
representative of the organic HAPs in
hazardous waste feedstreams. This
amendment will result in cost savings in
operation and maintenance expenses,
estimated at $4,000 per facility per year.
With 45 facilities expected to be affected
by this amendment per year, the total
annual cost savings from this effort
amount to approximately $180,000.

In addition to the cost savings of
$918,500 identified above we estimate
that two of the thirteen amendments
would result in quantifiable cost
burdens to industry and the regulatory
agency and/or states. These
amendments are projected to result in
aggregate cost increases of
approximately $8,700 per year. The net
aggregate cost impact associated with
the thirteen amendments is estimated to
be $909,800 per year. This cost impact
estimate will marginally decrease the
total annual social cost projection of $50
to $63 million 25 estimated for
compliance with the final rule. All cost
impacts are dependant upon the
regional enforcement regime.

II. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s direct final rule on small
entities, a small entity is defined as: (1)
A small business that has fewer than
750, or 500 employees per firm
depending upon the SIC code the firm
is primarily classified in; (2) a small
governmental jurisdiction that is a
government of a city, county, town,

251.S. Environmental Protection Agency, Office
of Solid Waste, “Addendum to the Assessment of
the Potential Costs, Benefits, and Other Impacts of

the Hazardous Waste Combustion MACT Standards:

Final Rule,” July 23, 1999.

school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities. We
have determined that only amendment
IT is likely to impact one or more of the
six small hazardous waste combustors.
Under our assumed worst-case scenario
where the maximum cost impacts of this
amendment ($31,000 savings) are
attributed to only these six small
sources, we find that no source would
experience impacts beyond 0.14 percent
of annual gross revenues.26 This does
not represent a significant economic
impact.

Although this rule will not have a
significant economic impact on a
substantial number of small entities, we
nonetheless tried to reduce the impact
of this rule on small entities. Although
not specifically directed toward small
business outreach, we have met with
industry representatives during the
developmental phase and requested
comment and suggestions on all aspects
of this rulemaking. No small business
concerns were brought up by these
industry representatives.

We have completed the analysis:
Regulatory Flexibility Screening
Analysis (RFSA) For NESHAP:
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors—
Technical Amendments, in support of
the direct final rule. This RFSA
document is available for review in the
docket established for today’s action.

III. Executive Order 13045: “Protection
of Children From Environmental Health
Risks and Safety Risks”

“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and

26 Based on the July 1999 Assessment, we found
that the smallest annual firm revenue associated
with the six small facilities was $3.6 million.
Dividing $31,000 by the six facilities results in
approximately $5,200 maximum impact per small
facility. ($5,200/$3.6 million = 0.14 percent).

explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to the Executive Order
because it is not economically
significant as defined in Executive
Order 12866. Furthermore, we do not
have reason to believe that
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

In addition, these amendments, as
part of the HWC MACT standards, are
exempt from the requirements of
Executive Order 13045 because the final
rule is a technology-based regulation
rather than a risk-based one.
Nevertheless, the amendments would
not result in any incremental
environmental harm that would affect
children’s health.

IV. Environmental Justice Executive
Order 12898

Executive Order 12898, ‘Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population” (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities.
In response to Executive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA’s Office of
Solid Waste and Emergency Response
(OSWER) formed an Environmental
Justice Task Force to analyze the array
of environmental justice issues specific
to waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3-17).

We have no data indicating that
today’s rule would result in
disproportionately negative impacts on
minority or low income communities.

V. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,



35102

Federal Register/Vol.

66, No. 128/ Tuesday, July 3, 2001/Rules and Regulations

EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any single year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

We have determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any single year. It
is estimated that the direct final
amendments will result in increased
costs to all states (or the Agency) of
approximately $2,100 per year. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

VI. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications’ are defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule is
projected to result in economic impacts
to privately owned hazardous waste
combustion facilities. Marginal
administrative burden impacts may
occur to selected States an/or EPA
Regional Offices if these entities
experience increased administrative
needs, enforcement requirements, or
information requests. However, this rule
will not have substantial direct effects
on the States, intergovernmental
relationships, or the distribution of
power and responsibilities. Thus,
Executive Order 13132 does not apply
to this rule.

VII. Consultation With Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Today’s action will not significantly or
uniquely affect the communities of
Indian tribal governments, nor will it
impose substantial direct compliance
costs on them. Tribal communities are
not known to own or operate any
hazardous waste combustion facilities,
nor are these communities
disproportionately located adjacent to or
near such facilities. Finally, tribal
governments will not be required to
assume any administrative or permitting

responsibilities associated with this
rule.

VIII. Paperwork Reduction Act

We have prepared an Information
Collection Request (ICR) document (ICR
No. 1773.03) listing the information
collection requirements of this direct
final rule, and have submitted it for
approval to the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. OMB has assigned a
control number 2050-0171 for this ICR.
A copy of this ICR may be obtained from
Sandy Farmer, OPIA Regulatory
Information Division, U.S. Environment
Protection Agency (2137), 1200
Pennsylvania Avenue NW., Washington
DC 20460, or by calling (202) 260-2740.

Some of the amendments finalized
today pertain to RCRA provisions of the
rule (i.e., to 40 CFR parts 260 thru 271),
and were covered under an earlier ICR
No. 1361.08. Today’s amendments to
these RCRA provisions are all de-
regulatory, and do not impose any
burden on the regulated community.
They only reduce the existing burden
shown in that ICR. The ICR No. 1361.08
will be revised to show the reduced
burden when the direct final rule is
promulgated. The public burden
associated with other provisions of this
direct final rule (which are under the
Clean Air Act) is projected to affect
approximately 171 HWC units and is
estimated to average 1.7 hours per
respondent annually. The reporting and
recordkeeping cost burden is estimated
to average $118 per respondent
annually. Burden means total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
disclose, or provide information to or
for a Federal agency. That includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

IX. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
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consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rulemaking does not involve
technical standards. Therefore, we are
not considering the use of any voluntary
consensus standards.

X. The Congressional Review Act (5
U.S.C. 801 et seq., as Added by the
Small Business Regulatory Enforcement
Fairness Act of 1996)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This direct
final rule will be effective on October
16, 2001 unless EPA receives adverse
comment by August 17, 2001.

Part Four: State Authority

States can implement and enforce the
new MACT standards through their
delegated 112(1) CAA program and/or by
having title V authority. A State’s title
V authority is independent of whether
it has been delegated section 112(1) of
the CAA. Additional information on
state authority under the CAA may be
found in the HWC MACT rule (64 FR at
52991).

List of Subjects
40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

40 CFR Part 264

Environmental protection, Air
pollution control, Hazardous waste,

Insurance, Packaging and containers,
Reporting and recordkeeping
requirements, Security measures, Surety

bonds.

Dated: June 18, 2001.
Christine Todd Whitman,
Administrator.

For the reasons set out in the
preamble, title 40 of the Code of Federal
Regulations is amended as follows:

PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 63.1201 is amended by
revising the definition of “Hazardous
waste residence time” and adding the
definition of ‘“Preheater tower
combustion gas monitoring location” to
paragraph (a) in alphabetical order to
read as follows:

8§63.1201 Definitions and acronyms used
in this subpart.

(a] R

Hazardous waste residence time
means the time elapsed from cutoff of
the flow of hazardous waste into the
combustor (including, for example, the
time required for liquids to flow from
the cutoff valve into the combustor)
until solid, liquid, and gaseous
materials from the hazardous waste
(excluding residues that may adhere to
combustion chamber surfaces and
excluding waste-derived recycled
materials such as cement kiln dust and
internally recycled metals) exit the
combustion chamber. For combustors
with multiple firing systems whereby
the residence time may vary for the
firing systems, the hazardous waste
residence time for purposes of
complying with this subpart means the
longest residence time for any firing
system in use at the time of the waste
cutoff.

* * * * *

Preheater tower combustion gas
monitoring location means a location
within the preheater tower of a dry
process cement kiln downstream (in
terms of gas flow) of all hazardous waste
firing locations and where a
representative sample of combustion gas
to measure combustion efficiency can be

monitored.
* * * * *

3. Section 63.1206 is amended by:

a. Adding paragraph (a)(4).

b. Revising paragraphs (b)(1)(ii),
(b)(6)(1), (D)(7)(1)(B), (b)(7)(i1)(B),
(b)(8)(v), (b)(13)(i), and (b)(14).

c. Revising paragraph (c)(7)(ii).
The revisions and additions read as
follows:

§63.1206 When and how must you comply
with the standards and operating
requirements?

(a * k%

(4) Early compliance. If you choose to
comply with the emission standards of
this subpart prior to September 30,
2002, your compliance date is the date
you postmark the Notification of
Compliance under §63.1207(j)(1).

(b) EE I

(1) * k%

(ii) When hazardous waste is not in
the combustion chamber (i.e., the
hazardous waste feed to the combustor
has been cut off for a period of time not
less than the hazardous waste residence
time) and you have documented in the
operating record that you are complying
with all otherwise applicable
requirements and standards
promulgated under authority of sections
112 (e.g., subpart LLL of this part for
cement kilns) or 129 of the Clean Air
Act in lieu of the emission standards of
§§63.1203 through 63.1205; the
monitoring and compliance standards of
this section and §§ 63.1207 through
63.1209, except the modes of operation
requirements of § 63.1209(q); and the
notification, reporting, and
recordkeeping requirements of
§§63.1210 through 63.1212.

* * * * *

6)* * %

(i) If a DRE test performed prior to the
compliance date is acceptable as
documentation of compliance with the
DRE standard, you may use the highest
hourly rolling average hydrocarbon
level achieved during the DRE test runs
to document compliance with the
hydrocarbon standard. An acceptable
DRE test is any test for which the data
and results are determined to meet
quality assurance objectives (on a site-
specific basis) such that the results
adequately demonstrate compliance
with the DRE standard.

* * * * *
(7) * x %
(i) * % *

(B) You may use any DRE test data
that documents that your source
achieves the required level of DRE
provided:

(1) You have not modified the design
or operation of your source in a manner
that could effect the ability of your
source to achieve the DRE standard
since the DRE test was performed; and,

(2) The DRE test data meet quality
assurance objectives determined on a
site-specific basis.

(ii) R
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(B) You may use any DRE test data
that documents that your source
achieves the required level of DRE
provided:

(1) You have not modified the design
or operation of your source in a manner
that could affect the ability of your
source to achieve the DRE standard
since the DRE test was performed; and,

(2) The DRE test data meet the quality
assurance objectives determined on a
site-specific basis.

* * * * *

(8) * *x %

(v) The particulate matter and opacity
standards and associated operating
limits and conditions will not be waived
for more than 96 hours, in the aggregate,
for a correlation test, including all runs
of all test conditions, unless more time
is approved by the Administrator.

* * * * *

(13) * % %

(i) Cement kilns that feed hazardous
waste at a location other than the end
where products are normally discharged
and where fuels are normally fired must
comply with the carbon monoxide and
hydrocarbon standards of § 63.1204 as
follows:

(A) For existing sources, you must not
discharge or cause combustion gases to
be emitted into the atmosphere that
contain either:

(1) Hydrocarbons in the main stack in
excess of 20 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; or

(2) Hydrocarbons both in the by-pass
duct and at a preheater tower
combustion gas monitoring location in
excess of 10 parts per million by
volume, at each location, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; or

(3) If the only firing location of
hazardous waste upstream (in terms of
gas flow) of the point where combustion
gases are diverted into the bypass duct
is at the kiln end where products are
normally discharged, then both
hydrocarbons at the preheater tower
combustion gas monitoring location in
excess of 10 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and either hydrocarbons in the
by-pass duct in excess of 10 parts per

million by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, or carbon monoxide in excess
of 100 parts per million by volume, over
an hourly rolling average (monitored
continuously with a continuous
emissions monitoring system), dry basis,
and corrected to 7 percent oxygen. If
you comply with the carbon monoxide
standard of 100 parts per million by
volume in the by-pass duct, then you
must also not discharge or cause
combustion gases to be emitted into the
atmosphere that contain hydrocarbons
in the by-pass duct in excess of 10 parts
per million by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, at any time during the
destruction and removal efficiency
(DRE) test runs or their equivalent as
provided by §63.1207(b)(7).

(B) For new sources, you must not
discharge or cause combustion gases to
be emitted into the atmosphere that
contain either:

(1) Hydrocarbons in the main stack in
excess of 20 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; or

(2)(i) Hydrocarbons both in the by-
pass duct and at a preheater tower
combustion gas monitoring location in
excess of 10 parts per million by
volume, at each location, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and

(i) Hydrocarbons in the main stack, if
construction of the kiln commenced
after April 19, 1996 at a plant site where
a cement kiln (whether burning
hazardous waste or not) did not
previously exist, to 50 parts per million
by volume, over a 30-day block average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; or

(3)(7) If the only firing location of
hazardous waste upstream (in terms of
gas flow) of the point where combustion
gases are diverted into the bypass duct
is at the kiln end where products are
normally discharged, then both
hydrocarbons at the preheater tower
combustion gas monitoring location in

excess of 10 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and either hydrocarbons in the
by-pass duct in excess of 10 parts per
million by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, or carbon monoxide in excess
of 100 parts per million by volume, over
an hourly rolling average (monitored
continuously with a continuous
emissions monitoring system), dry basis,
and corrected to 7 percent oxygen. If
you comply with the carbon monoxide
standard of 100 parts per million by
volume in the by-pass duct, then you
must also not discharge or cause
combustion gases to be emitted into the
atmosphere that contain hydrocarbons
in the by-pass duct in excess of 10 parts
per million by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, at any time during the
destruction and removal efficiency
(DRE) test runs or their equivalent as
provided by § 63.1207(b)(7).

(1) If construction of the kiln
commenced after April 19, 1996 at a
plant site where a cement kiln (whether
burning hazardous waste or not) did not
previously exist, hydrocarbons are
limited to 50 parts per million by
volume, over a 30-day block average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as

propane.
* * * * *

(14) Alternative to the particulate
matter standard for incinerators. (i)
General. In lieu of complying with the
applicable particulate matter standard of
§63.1203(a)(7) or (b)(7), existing and
new incinerators may elect to instead
comply with the alternative metal
emission control requirements
described in paragraph (b)(14)(ii) or
(b)(14)(iii) of this section, respectively.

(ii) Alternative metal emission control
requirements for existing incinerators.
(A) You must not discharge or cause
combustion gases to be emitted into the
atmosphere that contain lead, cadmium,
and selenium in excess of 240 pg/dscm,
combined emissions, corrected to 7
percent oxygen; and,

(B) You must not discharge or cause
combustion gases to be emitted into the
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atmosphere that contain arsenic,
beryllium, chromium, antimony, cobalt,
manganese, and nickel in excess of 97
Mg/dscm, combined emissions,
corrected to 7 percent oxygen; and,

(C) You must comply with the
provisions specified in paragraph
(b)(14)(iv) of this section.

(ii1) Alternative metal emission
control requirements for new
incinerators. (A) You must not discharge
or cause combustion gases to be emitted
into the atmosphere that contain lead,
cadmium, and selenium in excess of 24
pg/dscm, combined emissions,
corrected to 7 percent oxygen; and,

(B) You must not discharge or cause
combustion gases to be emitted into the
atmosphere that contain arsenic,
beryllium, chromium, antimony, cobalt,
manganese, and nickel in excess of 97
Mg/dscm, combined emissions,
corrected to 7 percent oxygen; and,

(C) You must comply with the
provisions specified in paragraph
(b)(14)(iv) of this section.

(iv) Other requirements. Existing and
new incinerators must document in the
operating record that they meet the
requirements of paragraph (b)(14)(iv)(A)
through (C) of this section.

(A) The twelve-hour rolling average of
the maximum theoretical emissions
concentration for lead, cadmium, and
selenium, combined, for the combined
hazardous waste feedstreams to the
incinerator, must not exceed:

(1) For existing incinerators, 1,325 pg/
dscm.

(2) For new incinerators, 875 g/
dscm.

(B) The twelve-hour rolling average of
the maximum theoretical emissions
concentration for arsenic, beryllium,
chromium, antimony, cobalt,
manganese, and nickel, combined, for
the combined hazardous waste
feedstreams to the incinerator, must not
exceed:

(1) For existing incinerators, 6,000 pg/
dscm.

(2) For new incinerators, 3250 pg/
dscm.

(C) You must document that your air
pollution control system achieves at
least a 90 percent system removal
efficiency for semivolatile metals. In
making this demonstration, you may
spike semivolatile metals above the
applicable levels of paragraph
(b)(14)(@iv)(A) or (B) of this section
provided that the applicable alternative
emission limitation of paragraph
(b)(14)(i1)(A) or (iii)(A) of this section is
attained during the test. This test may
be performed independently of the
comprehensive performance test and
must be used to establish applicable
operating parameter limits as described

in § 63.1209(n), not including
§63.1209(n)(2), to ensure that a 90
percent semivolatile metal system
removal efficiency is achieved during
normal operations.

(v) Operating limits. (A) Semivolatile
and low volatile metal operating
parameter limits must be established to
ensure compliance with the alternative
emission limitations described in
paragraphs (b)(14)(ii) and (iii) of this
section pursuant to § 63.1209(n), except
that semivolatile metal feedrate limits
would apply to lead, cadmium, and
selenium, combined, and low volatile
metal feedrate limits would apply to
arsenic, beryllium, chromium,
antimony, cobalt, manganese, and
nickel, combined.

(B) Twelve-hour rolling average
hazardous waste metal feedrate limits
required pursuant to paragraphs
(b)(14)(iv)(A) and (B) of this section are
based on the combined hazardous waste
feedstreams to the incinerator and may
be expressed either as an maximum
theoretical emission concentration limit
or as a restriction on maximum
hazardous waste metals mass feedrate
and minimum gas flow rate.

(C) For purposes of complying with
the twelve-hour rolling average
hazardous waste metal feedrate limits of
paragraphs (b)(14)(iv)(A) and (B) of this
section, non-detectable metal
constituents in each hazardous waste
feed must be assumed to be present at

one-half the detection limit.
(C] * % %
7 EE

(ii) Bag leak detection system
requirements for baghouses at
lightweight aggregate kilns and
incinerators. If you own or operate a
hazardous waste incinerator or
hazardous waste burning lightweight
aggregate kiln equipped with a baghouse
(fabric filter), you must continuously
operate a bag leak detection system that
meets the specifications and
requirements of paragraph (c)(7)(ii)(A)
of this section and you must comply
with the corrective measures
requirements of paragraph (c)(7)(ii)(B) of
this section:

(A) Bag leak detection system
specification and requirements. (1) The
bag leak detection system must be
certified by the manufacturer to be
capable of continuously detecting and
recording particulate matter emissions
at concentrations of 1.0 milligram per
actual cubic meter or less;

(2) The bag leak detection system
shall provide output of relative
particulate matter loadings;

(3) The bag leak detection system
shall be equipped with an alarm system
that will sound an audible alarm when

an increase in relative particulate
loadings is detected over a preset level;

(4) The bag leak detection system
shall be installed and operated in a
manner consistent with available
written guidance from the U.S.
Environmental Protection Agency or, in
the absence of such written guidance,
the manufacturer’s written
specifications and recommendations for
installation, operation, and adjustment
of the system;

(5) The initial adjustment of the
system shall, at a minimum, consist of
establishing the baseline output by
adjusting the sensitivity (range) and the
averaging period of the device, and
establishing the alarm set points and the
alarm delay time;

(6) Following initial adjustment, you
must not adjust the sensitivity or range,
averaging period, alarm set points, or
alarm delay time, except as detailed in
the operation and maintenance plan
required under paragraph (c)(7)(i) of this
section. You must not increase the
sensitivity by more than 100 percent or
decrease the sensitivity by more than 50
percent over a 365 day period unless
such adjustment follows a complete
baghouse inspection which
demonstrates the baghouse is in good
operating condition;

(7) For negative pressure or induced
air baghouses, and positive pressure
baghouses that are discharged to the
atmosphere through a stack, the bag leak
detector shall be installed downstream
of the baghouse and upstream of any
wet acid gas scrubber; and

(8) Where multiple detectors are
required, the system’s instrumentation
and alarm system may be shared among
the detectors.

(B) Bag leak detection system
corrective measures requirements. The
operating and maintenance plan
required by paragraph (c)(7)(i) of this
section must include a corrective
measures plan that specifies the
procedures you will follow in the case
of a bag leak detection system alarm.
The corrective measures plan must
include, at a minimum, the procedures
used to determine and record the time
and cause of the alarm as well as the
corrective measures taken to correct the
control device malfunction or minimize
emissions as specified in this paragraph.
Failure to initiate the corrective
measures required by this paragraph is
failure to ensure compliance with the
emission standards in this subpart.

(1) You must initiate the procedures
used to determine the cause of the alarm
within 30 minutes of the time the alarm
first sounds; and

(2) You must alleviate the cause of the
alarm by taking the necessary corrective
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measure(s) which may include, but are
not to be limited to, the following
measures:

(1) Inspecting the baghouse for air
leaks, torn or broken filter elements, or
any other malfunction that may cause
an increase in emissions;

(i1) Sealing off defective bags or filter
media;

(iii) Replacing defective bags or filter
media, or otherwise repairing th control
device;

(iv) Sealing off a defective baghouse
compartment;

(v) Cleaning the bag leak detection
system probe, or otherwise repairing the
bag leak detection system; or

(vi) Shutting down the combustor.

4. Section 63.1207 is amended by:

a. Revising paragraph (c)(2)(i).

b. Revising paragraphs (f)(1)(ii)(A),
(0D ®B), (H(1)(E)(C), and (H(D))(C).

c. Revising paragraph (1)(1)
introductory text.

d. Redesignating paragraph (f)(1)(xxvi)
as (£)(1)(xxvii).

e. Adding paragraph (f)(1)(ii)(D).

f. Adding new paragraph (f)(1)(xxvi).

g. Removing paragraph (n).

The revisions and additions read as
follows:

§63.1207 What are the performance
testing requirements?
* * * * *

(C)* * %

(2) * % %

(i) You may request that previous
emissions test data serve as
documentation of conformance with the
emission standards of this subpart
provided that the previous testing:

(A) Results in data that meet quality
assurance objectives (determined on a
site-specific basis) such that the results
adequately demonstrate compliance
with the applicable standards;

(B) Was in conformance with the
requirements of paragraph (g)(1) of this
section; and,

(C) Was sufficient to establish the
applicable operating parameter limits
under §63.1209.

* * * * *

(f) * % %
(1) * x %
(ii] * * %
(A) Except as provided by paragraph
(H)(1)(i1)(D) of this section, an
identification of such organic hazardous
air pollutants that are present in each
hazardous waste feedstream. You need
not analyze for organic hazardous air
pollutants that would reasonably not be
expected to be found in the feedstream.
You must identify any constituents you
exclude from analysis and explain the
basis for excluding them. You must
conduct the feedstream analysis
according to § 63.1208(b)(8);

(B) An approximate quantification of
such identified organic hazardous air
pollutants in the hazardous waste
feedstreams, within the precision
produced by analytical procedures of
§63.1208(b)(8); and

(C) A description of blending
procedures, if applicable, prior to firing
the hazardous waste feedstream,
including a detailed analysis of the
materials prior to blending, and
blending ratios.

(D) The Administrator may approve
on a case-by-case basis a hazardous
waste feedstream analysis for organic
hazardous air pollutants in lieu of the
analysis required under paragraph
(0)(1)(ii)(A) of this section if the reduced
analysis is sufficient to ensure that the
POHCs used to demonstrate compliance
with the applicable DRE standard of
§63.1203, § 63.1204, or § 63.1205,
continue to be representative of the
organic hazardous air pollutants in your

hazardous waste feedstreams;
* * * * *

(x) * % %

(C) Documentation that the level of
spiking recommended during the
performance test will mask sampling
and analysis imprecision and
inaccuracy to the extent that the
extrapolated feedrate limits adequately
assure compliance with the emission

standards;
* * * * *

(xxvi) For purposes of calculating
semivolatile metal, low volatile metal,
mercury, and total chlorine (organic and
inorganic), and ash feedrate limits, a
description of how you will handle
performance test feedstream analytical
results that determines these
constituents are not present at

detectable levels.
* * * * *

(1) EE

(1) Comprehensive performance test.
The provisions of this paragraph do not
apply to the initial comprehensive
performance test if you conduct the test
prior to September 30, 2002 (or a later
compliance date approved under
§63.6(i).

* * * * *

5. Section 63.1209 is amended by:
a. Revising paragraph (b)(2)(ii).

b. Revising paragraph (1)(2).

The revisions read as follows:

§63.1209 What are the monitoring
requirements?
* * * * *

(b) * k k

(2) * % %

(ii) Accuracy and calibration of
weight measurement devices for
activated carbon injection systems. If

you operate a carbon injection system
the accuracy of the weight measurement
device must be *1 percent of the weight
being measured. The calibration of the
device must be verified at least once

every three months.
* * * * *

(1) * *x %

(2) Wet scrubber. If your combustor is
equipped with a wet scrubber, you must
establish operating parameter limits
prescribed by paragraph (0)(3) of this
section, except for paragraph (0)(3)(iv).

6. Section 63.1211 is amended by
revising paragraph (c)(1) to read as
follows:

§63.1211 What are the record keeping and
reporting requirements?
* * * * *

(C) * % %

(1) By the compliance date, you must
develop and include in the operating
record a Documentation of Compliance.
You are not subject to this requirement,
however, if you submit a Notification of
Compliance under §63.1207(j) prior to

the compliance date.
* * * * *

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

7. The authority citation for part 264
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924,
and 6925.

8. Section 264.340 is amended by
revising the first sentence of paragraph
(b)(1) and adding paragraph (b)(3) to
read as follows:

§264.340 Applicability.

* * * * *

(b) * * *

(1) Except as provided by paragraphs
(b)(2) and (b)(3) of this section, the
standards of this part no longer apply
when an owner or operator
demonstrates compliance with the
maximum achievable control
technology (MACT) requirements of part
63, subpart EEE of this chapter by
conducting a comprehensive
performance test and submitting to the
Administrator a Notification of
Compliance under §§63.1207(j) and
63.1210(d) of this chapter documenting
compliance with the requirements of
part 63, subpart EEE of this chapter.

(3) The particulate matter standard of
§ 264.343(c) remains in effect for
incinerators that elect to comply with
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the alternative to the particulate matter
standard of § 63.1206(b)(14) of this
chapter.

* * * * *

[FR Doc. 01-16425 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 36
[CC Docket No. 80-286; FCC 01-162]

Jurisdictional Separations Reform and
Referral to the Federal-State Joint
Board

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: This document announces the
effective date of the amendments to our
rules for implementing a five-year
interim “Freeze” of the jurisdictional
separations process in order to simplify
and stabilize the separations process
pending more comprehensive
separations reform. We believe these
modifications will bring simplification
and regulatory certainty to the
separations process in a time of rapid
market and technology changes, until
the comprehensive reform is completed.
The Report and Order in CC Docket No.
80-286 was published in the Federal
Register on June 21, 2001. One of the
rules contained information collection
requirements.

DATES: Section 36.3(b), published at 66
FR 33202, June 21, 2001, was approved
by the Office of Management and
Budget (OMB) on June 22, 2001 and
became effective on June 22, 2001.

FOR FURTHER INFORMATION CONTACT: Eric
Einhorn or Andrew Firth, Common
Carrier Bureau, Accounting Policy
Division, (202) 418-7400, TTY: (202)
418-0484.

SUPPLEMENTARY INFORMATION: On May
21, 2001, the Commission released a
Report and Order in CC Docket No. 80—
286 (Order), 66 FR 33202, June 21, 2001,
that took action in response to the
Federal-State Joint Board on
Jurisdictional Separations’
recommended reforms to the
jurisdictional separations process
codified at part 36 of the Commission’s
rules, 47 CFR 36 et seq., as a means to
simplify and stabilize the separations
process pending more comprehensive
reform. Specifically, pending further
reform, the Commission adopts a five-
year freeze of all part 36 category

relationships and jurisdictional
allocation factors for price cap
incumbent local exchange carriers, and
a freeze of all allocation factors for rate-
of-return incumbent local exchange
carriers. The Commission believes these
modifications will bring simplification
and regulatory certainty to the
separations process in a time of rapid
market and technology changes, until
comprehensive reform is completed. A
summary of the Order was published in
the Federal Register. See 66 FR 33202,
June 21, 2001. One of the rules
contained information collection
requirements that required OMB
approval. On June 22, 2001, OMB
approved the information collections.
See OMB No. 3060-0988. The rule
amendments adopted by the
Commission in the Order took effect on
June 22, 2001. This publication satisfies
the statement in the Order that the
Commission would publish a document
in the Federal Register announcing the
effective date of that rule.

List of Subjects in 47 CFR Part 36
Jurisdictional separations, Reporting

and recordkeeping requirements,

Telecommunications, Telephone.

Federal Communications Commission.

Magalie Roman Salas,

Secretary.

[FR Doc. 01-16651 Filed 7—2—01; 8:45 am]

BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR PART 73

[DA 01-1239; MM Docket No. 01-37, RM—
10065]

Radio Broadcasting Services; Houston
and Anchorage, AK

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of June 6, 2001, a document
concerning the allotment of channels in
the State of Alaska. In that Report and
Order, the Commission inadvertently
modified the license of Ubik
Corporation, licensee of Station KNIK—
FM, Anchorage, Alaska, to specify
operation on Channel 286C1 in lieu of
Channel 287C1. This document corrects
that action to modify Station KNIK-FM
to Channel 289C1, the correct channel.
EFFECTIVE DATES: July 2, 2001.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, and (202) 418-2180.

SUPPLEMENTARY INFORMATION: In FR Doc.
01-14017 published in the Federal
Register of June 6, 2001, (66 FR 30335)
Commission inadvertently modified the
license of Ubik Corporation, licensee of
Station KNIK-FM, Anchorage, Alaska,
to specify operation on Channel 286C1
in lieu of Channel 287C1, rather than
Channel 289C1, the correct channel.

In rule FR Doc. 01-14017, published
on June 6, 2001 (66 FR 30335), make the
following correction. On page 30335, in
the preamble, in the first column, and
in the amendment to § 73.202 in the
second column, remove channel
“286C1”" and add “289C1” in its place.

Federal Communications Commaission.

John A Karousos,

Chief, Allocation Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 01-16649 Filed 7-2—-01; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

[WT Docket No. 97-81; FCC 01-171]

Multiple Address Systems

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration; clarification.

SUMMARY: The document addresses four
petitions for reconsideration and/or
clarification of the MAS Report and
Order. Specifically, the Commission
responds to requests for reconsideration
and/or clarification of issues relating to
the types of services classified as private
internal, shared use and private carrier
service in the private internal bands,
grandfathering provisions as they relate
to transfers and assignments, service
area coverage of the Gulf of Mexico,
operational flexibility, and other minor
points that help clarify its intentions for
the MAS service. In addition, the
Commission makes minor changes to
certain technical requirements in part
101, as well as, the current application
freeze in the 928/959 megahertz (MHz)
MAS bands. In this document, the
Commission grants two petitions and
grants a third petition, in part. The
fourth petition is dismissed as moot.
DATES: Effective September 4, 2001.

FOR FURTHER INFORMATION CONTACT:
Shellie Blakeney at (202) 418-0680,
Public Safety and Private Wireless
Division, Wireless Telecommunications
Bureau.

SUPPLEMENTARY INFORMATION:
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1. This document is a summary of the
Commission’s Memorandum Opinion
and Order, FCC 01-171 in WT Docket
No. 97-81, adopted on May 22, 2001,
and released on May 29, 2001. The full
text of this Memorandum Opinion and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room CY-
A257, 445 12th Street, S.W.,
Washington, D.C. The complete text
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C. 20037. The full text
may also be downloaded at:
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Jenifer Simpson at (202) 418—
0008 or TTY (202) 418-2555.

Summary of the Memorandum Opinion
and Order

2. The Memorandum Opinion and
Order responds to four petitions for
reconsideration and/or clarification of
certain decisions in the MAS Report and
Order, 65 FR 17445 (April 3, 2000).
MAS consists of 3.2 MHz of
electromagnetic spectrum in the 900
MHz band and is licensed under part
101 of the Commission’s rules. The
Memorandum Opinion and Order: (1)
Will enable the MAS service to
effectively accommodate the wireless
communications needs of its various
users. Overall, the decisions contained
in the MAS Memorandum Opinion and
Order will not only enable the
Commission to better serve current and
future MAS licensees, but will help
conserve scarce Commission resources,
thereby, advancing the Commission’s
spectrum management goals, including
fostering efficient and effective radio
operations.

3. Specifically, the Commission
concludes that the type of service
provided by Radscan, Inc. on MAS
frequencies is a private internal use in
the context of MAS. This clarification
better explains the Commission’s
position with respect to the intended
users of the private internal MAS bands
and enhances the ability of current and
future MAS licensees to acquire MAS
spectrum. In addition, the Commission
reinstates non-profit, cost-shared use in
the private internal bands. The
Commission believes that this type of
spectrum use serves the public interest
and affords a vital alternative for
securing MAS spectrum in the highly
encumbered private internal bands.
Moreover, the Commission creates an
EA-like area covering the Gulf of Mexico
which will ensure that the wireless
needs of this region are better met. With

regard to the MAS operational policies,
the Commission modifies some of the
policies that were relaxed in the MAS
Report and Order, 65 FR 17445 (April
3, 2000), and introduces policies that
may be described as less flexible.
However, the Commission believes that
the changes to the operational policies
mitigate potential instances of
interference among MAS users and will
ultimately benefit all MAS users.

Supplemental Final Regulatory
Flexibility Analysis

4. As required by the Regulatory
Flexibility Act (RFA), Initial Regulatory
Flexibility Analyses (IRFA) were
incorporated in the Amendment of the
Commission’s Rules Regarding Multiple
Address Systems, Notice of Proposed
Rule Making, 62 FR 11407 (March 12,
1997) and Further Notice of Proposed
Rule Making, 64 FR 38617 (July 19,
1999). The Commission sought written
public comment on the proposals in the
Notice and Further Notice, 62 FR 11407
(March 12, 1997) and 64 FR 38617 (July
19, 1999) including comment on the
IRFA. This present Supplemental Final
Regulatory Flexibility Analysis
(Supplemental FRFA) conforms to the
RFA.

I. Reason for, and Objectives of, the
Memorandum Opinion and Order

5. These proceedings were initiated to
secure public comment on proposals to
maximize the efficient and effective use
of spectrum allocated to MAS in the
Microwave Services and to analyze the
impact of the Balanced Budget Act on
these proposals. The rules adopted in
this Memorandum Opinion and Order
continue the Commission’s efforts to
promote effective radio operations,
improve the efficiency of spectrum use
and reduce the regulatory burden on
spectrum users.

II. Summary of Significant Issues Raised
by Public Comments in Response to the
Previous Final Regulatory Flexibility
Analysis

6. No reconsideration petitions/
comments were filed in direct response
to the previous Final Regulatory
Flexibility Analysis (FRFA). However,
the Commission has reviewed general
comments that may impact small
businesses. In this instance, the
petitioners are existing MAS licensees,
many of whom qualify as small
businesses. Generally, the petitioners
applaud the Commission’s efforts in this
service. The requests for reconsideration
and/or clarification involve issues
relating to the types of services
classified as private internal,
grandfathering provisions as they relate

to transfers and assignments, shared use
and private carrier service in the private
internal bands, operational flexibility,
service area coverage of the Gulf of
Mexico and other minor points that will
help clarify the Commission’s intentions
for this service. In addition, this
Memorandum Opinion and Order
makes minor changes to certain
technical requirements in part 101, as
well as, the current application freeze in
certain MAS bands in an effort to
promote effective radio operations and
to reduce regulatory burdens on MAS
licensees.

III. Description and Estimate of the
Number of Small Entities To Which the
Rules Will Apply

7. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“‘small business,” ““small
organization,” and “‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are appropriate for
its activities. Under the Small Business
Act, a “small business concern” is one
that: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”

8. Last, the definition of “small
governmental entity”’ is one with
populations of fewer than 50,000. There
are 85,006 governmental entities in the
nation. This number includes such
entities as states, counties, cities, utility
districts and school districts. There are
no figures available on what portion of
this number has populations of fewer
than 50,000. However, this number
includes 38,978 counties, cities and
towns, and of those, 37,556, or ninety-
six percent, have populations of fewer
than 50,000. The Census Bureau
estimates that this ratio is
approximately accurate for all
government entities. Thus, of the 85,006
governmental entities, the Commission
estimates that ninety-six percent, or
about 81,600, are small entities that may
be affected by the rules. The
Commission describes and estimates the
number of small business licensees and
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regulatees that may be affected by the
rules.

9. The rules adopted in this
Memorandum Opinion and Order affect
a number of small entities that are either
licensees, or may choose to become
applicants for licenses, in the MAS
Service. Such entities, in general, fall
into two categories: (1) Those using
MAS spectrum for profit-based uses and
(2) those using MAS spectrum for
private internal uses.

10. With respect to the first category,
the Commission has developed and
received approval from the Small
Business Administration for two
definitions of small entities applicable
to MAS licensees that do not provide
private internal service. The majority of
these entities will most likely be
licensed in bands where the
Commission has implemented a
geographic area licensing approach that
would require the use of competitive
bidding procedures to resolve mutually
exclusive applications. The
Commission’s licensing database
indicates that, as of January 20, 1999,
there were a total of 8,670 MAS station
authorizations. Of these, 260
authorizations were associated with
common carrier service.

11. With respect to the second
category, which consists of entities that
use, or seek to use, MAS spectrum to
accommodate their own internal
communications needs, the Commission
notes that MAS serves an essential role
in a range of industrial, safety, business,
and land transportation activities. MAS
radios are used by companies of all
sizes, operating in virtually all U.S.
business categories, and by all types of
public safety entities. For the majority of
private internal users, the definitions
developed by the SBA would be more
appropriate. The applicable definition
of small entity in this instance appears
to be the definition under the SBA rules
applicable to establishments engaged in
radiotelephone communications. This
definition provides that a small entity is
any entity employing no more than
1,500 persons. The Commission’s
licensing database indicates that, as of
January 20, 1999, of the 8,670 total MAS
station authorizations, 8,410
authorizations were for private radio
service, and of these, 1,433 were for
private land mobile radio service.

IV. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

12.This Memorandum Opinion and
Order requires MAS licensees that are
operating in the MAS spectrum
designated for private internal use to
limit mobile operations to mobile

master stations only, for the 952 MHz
and certain channels in the 941 MHz
bands, if frequencies in the 956 MHz
band are unavailable. In addition, the
Memorandum Opinion and Order
prohibits mobile operation for site-based
licensees in the 959 MHz band and
modifies permissible frequency
tolerance levels for MAS operations to
conform with the MAS Report and
Order, 65 FR 17445 (April 3, 2000).
Compliance with these modifications to
the Commission’s rules, as well as the
other modifications described in the
MAS Memorandum Opinion and Order,
will facilitate efficient radio operations
by reducing opportunities for radio
interference.

V. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

13. The Commission has reduced the
economic burden placed on small
businesses where possible. In response
to petitions/comments filed in this
proceeding, the Commission has
adopted rule modifications that will,
through more effective radio operations
and a reduction of regulatory burdens,
foster the growth of small businesses
providing wireless services. For
instance, this Memorandum Opinion
and Order eliminates the requirement
for licensees to submit waiver requests
(1) to operate mobile master stations in
certain MAS bands and (2) to expand
systems in the 928/959 MHz MAS bands
as described in the Commission’s rules.
This action, in turn, will reduce
administrative burdens for MAS
licensees, as well as, the Commission,
which will ultimately result in less
economic burden on MAS licensees.
Additionally, the Commission is
providing specific parameters for mobile
operations in this service which will
assist small businesses by mitigating
instances of potential interference, thus
preserving valuable resources.

Report to Congress: The Commission
will send a copy of the MAS
Memorandum Opinion and Order,
including this Supplemental FRFA, in a
report to be sent to Congress pursuant
to the Small Business Enforcement
Fairness Act of 1996. In addition, the
Commission will send a copy of the
MAS Memorandum Opinion and Order,
including the Supplemental FRFA, to
the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the MAS Memorandum Opinion and
Order and Supplemental FRFA (or
summaries thereof) will also be
published in the Federal Register.

14. Accordingly, It is Ordered that,
pursuant to the authority contained in
Sections 4(i) and 303 of the

Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303, and
§1.429 of the Commission’s rules, 47
CFR 1.429, the Petition for
Reconsideration filed by CellNet Data
Systems, Inc. on May 3, 2000, is
Granted in Part consistent with the
decisions set forth herein.

15. It is Further Ordered that,
pursuant to the authority contained in
sections 4(i) and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303, and
§1.429 of the Commission’s rules, 47
CFR 1.429, the Petition for Clarification
and Reconsideration filed by Radscan,
Inc. on May 3, 2000 is Granted,
consistent with the decisions set forth
herein.

16. It is Further Ordered that,
pursuant to the authority contained in
sections 4(i) and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303, and
§1.429 of the Commission’s rules, 47
CFR 1.429, the Petition for
Reconsideration/Clarification filed by
the Critical Infrastructure
Communications Coalition on May 3,
2000, is Granted, consistent with the
decisions set forth herein.

17. It is Further Ordered that,
pursuant to the authority contained in
sections 4(i) and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303, and
§1.429 of the Commission’s rules, 47
CFR 1.429, the Petition for
Reconsideration/Clarification filed by
the United States Environmental
Protection Agency on February 7, 2000,
is Dismissed, as moot.

18. It is Further Ordered that,
pursuant to the authority contained in
section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
the application freeze set forth in the
Notice of Proposed Rule Making, 62 FR
11407 (March 12, 1997), in WT Docket
No. 97-81, is Modified, as set forth
herein.

19. It is Further Ordered that, part 101
of the Commission’s rules is AMENDED,
as set forth in Rule Changes, effective
sixty days after its publication in the
Federal Register.

20. It is Further Ordered that the
Commission’s Consumer Information
Bureau, Reference Information Center,
Shall Send a copy of this Memorandum
Opinion and Order, including the
Supplemental Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

21. It is Further Ordered that the
above-captioned proceeding is
Terminated.
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List of Subjects in 47 CFR Part 101
Communications equipment, Radio,

Reporting and recordkeeping

requirements.

Federal Communications Commission.

Magalie Roman Salas,

Secretary.

Rule Changes

For reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 101 as
follows:

PART 101—FIXED MICROWAVE
SERVICES

1. The authority citation for part 101
is amended to read as follows:

Authority: 47 U.S.C. 154, 303.

2. Section 101.105 is amended by
revising (c)(5) to read as follows:

§101.105 Interference protection criteria.
* * * * *

(C] * % %

(5) Multiple address frequencies in
the 956.25-956.45 MHz bands may be
assigned for use by mobile master
stations on a primary basis. Multiple
address frequencies in the 941.0-941.5
MHz bands that are licensed on a site-
by-site basis and the 952 MHz bands
may be assigned for use by primary
mobile master stations on a case-by-case
basis if the 956.25-956.45 MHz
frequencies are unavailable. Multiple
address mobile (master and remote)

operation is permitted on frequencies
licensed by geographic area subject to
the interference protection criteria set
forth in § 101.1333, i.e., adjacent
channel site-based licensees and co-
channel operations in adjacent EAs.
Mobile operation in the 959.85-960
MHz band is not permitted.

* * * * *

3. Section 101.107(a) is amended by
revising the table and revising footnotes
(5) and (7) to read as follows:

§101.107 Frequency tolerance.

(a)***

Frequency (MHz)

Frequency Tolerance (percent)

All fixed and base

Mobile stations Mobile stations 3

stations over 3 watts watts or less
928 10 929 (2)(5) +eeeuvveeerurreeariiiteaiiet e ettt e e e e e b e e anbe e e anae e e anaeeeeraeas 0.0005 oo e
932 10 932.5 (2)(5) +eeruveereeaiieeiiee ittt bttt b et e e be e nan e b ans 0.00015 oo e
* * * * * * *

(5) Used for remote stations. For remotes with 12.5 KHz bandwidth or less, the tolerance is +0.00015%. Remote mobiles are only allowed in

the portion of the 932-932.5 MHz band that is licensed by geographic area.
* * * *

*

* *

(7) For private operational fixed point-to-point microwave systems, with a channel greater than or equal to 50 KHz bandwidth, £0.0005%; for
multiple address master stations, regardless of bandwidth, £0.00015%; for multiple address remote stations with 12.5 KHz bandwidths or less,

+0.00015%; for multiple address remote stations with channels greater than 12.5 KHz bandwidth, +0.0005%.

4. Section 101.113(a) is amended by
revising the first six rows as follows:

§101.113 Transmitter power limitations.
(a] EE

*

Maximum allowable EIRP

Frequency Band (MHz) 1@
Fixed (dBW)  Mobile (dBW)
928.0929.0(2) 111111111111ttt +17
932.0-932.5(2) .. +17
932.5-935.0 ...... +40
941.0-941.5(2) .. +30
941.5-944.0 ...... +40 s
952.0m960.0(2) +-+vvvvvvvveeeeeeeeeeeeer e eeeeee e e e e e et e e et e ettt e eee et eeee e +40 +14

5. Section 101.135 is amended by
revising paragraph (e) to read as follows:

§101.135 Shared use of radio stations and
the offering of private carrier service.
* * * * *

(e) Applicants licensed in the MAS
frequencies after June 2, 2000, shall not
provide service to others on a for-profit
private carrier basis in the 928-928.85/
952-952.85/956.25-956.45 MHz bands
and the 932.25-932.5/941.25-941.5
MHz bands.

6. Section 101.147 is amended by
revising note (28) in paragraph (a) and

revising paragraph (b) introductory text
to read as follows:

§101.147 Frequency assignments.
(a] * % %

(28) Licensees that obtain authorizations in
the 928/952/956 MHz MAS bands
subsequent to July 1, 1999 are limited to
private internal services, as defined in
§101.1305. Incumbent operations in the 928/
952/956 MHz MAS bands, as defined in
§101.1331(a), are subject to grandfather
rights pursuant to § 101.1331. The 928.85—
929.0 MHz and 959.85-960.0 MHz bands are
licensed on a geographic area basis with no
eligibility restrictions. The 928.0-928.85
MHz band paired with the 952.0-952.85 MHz

band, in addition to unpaired frequencies in
the 956.25-956.45 MHz band, are licensed on
a site-by-site basis and used for terrestrial
point-to-point and point-to-multipoint fixed
and limited mobile operations. The 928.85—
929.0 MHz band paired with the 959.85—
960.0 MHz band is licensed by Economic
Area and used for terrestrial point-to-point
and point-to-multipoint fixed operations.

* * * * *

(b) Frequencies normally available for
assignment in this service are set forth
with applicable limitations in the
following tables: 928—-960 MHz Multiple
address system (MAS) frequencies are
available for the point-to-multipoint and
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point-to-point transmission of a
licensee’s products or services,
excluding video entertainment material,
to a licensee’s customer or for its own
internal communications. The paired
frequencies listed in this section are
used for two-way communications
between a master station and remote
stations. Ancillary one-way
communications on paired frequencies
are permitted on a case-by-case basis.
Ancillary communications between
interrelated master stations are
permitted on a secondary basis. The
normal channel bandwidth assigned
will be 12.5 kHz. EA licensees, however,
may combine contiguous channels
without limit or justification. Site-based
licensees may combine contiguous
channels up to 50 kHz, and more than
50 kHz only upon a showing of
adequate justification. Any bandwidth
(12.5 kHz, 25 kHz or greater) authorized
in accordance with this section may be
subdivided into narrower bandwidths to
create additional (or sub) frequencies
without the need to specify each
discrete frequency within the specific
bandwidth. Equipment that is used to
create additional frequencies by
narrowing bandwidth (whether
authorized for a 12.5 kHz, 25 kHz or
greater bandwidth) will be required to
meet, at a minimum, the + 0.00015
percent tolerance requirement so that all
subfrequencies will be within the
emission mask. Systems licensed for
frequencies in these MAS bands prior to
August 1, 1975, may continue to operate
as authorized until June 11, 1996, at
which time they must comply with
current MAS operations based on the

12.5 kHz channelization set forth in this
paragraph. Systems licensed between
August 1, 1975, and January 1, 1981,
inclusive, are required to comply with
the grandfathered 25 kHz standard
bandwidth and channelization
requirements set forth in this paragraph.
Systems originally licensed after
January 1, 1981, and on or before May
11, 1988, with bandwidths of 25 kHz
and above, will be grandfathered
indefinitely.
* * * * *

7. Section 101.1307 is revised to read
as follows:

§101.1307 Permissible communications.
MAS users may engage in terrestrial
point-to-point and point-to-multi-point
fixed and limited mobile operations.
8. Section 101.1315 is revised to read
as follows:

§101.1315 Service areas.

In the frequency bands not licensed
on a site-by-site basis, the geographic
service areas for MAS are Economic
Areas (EAs) which are defined by the
Department of Commerce’s Bureau of
Economic Analysis, as modified by the
Commission. The EAs will consist of
176 areas, which includes Guam and the
Northern Marianas Islands, Puerto Rico
and the United States Virgin Islands,
American Samoa, and the Gulf of
Mexico.

9. Section 101.1331 is amended by
revising paragraphs (a) and (b) to read
as follows:

§101.1331 Treatment of incumbents.

(a) Any MAS station licensed by the
Commission prior to July 1, 1999 in the

928.0-928.85 MHz/952.0-952.85 MHz/
956.25-956.45 MHz and 928.85-929.0
MHz/959.85-960.0 MHz bands, as well
as assignments or transfers of such
stations approved by the Commission
and consummated as of January 19,
2000, shall be considered incumbent.

(b) Incumbent operators in the 928.0—
928.85 MHz/952.0-952.85 MHz/956.25—
956.45 MHz bands are grandfathered as
of January 19, 2000, and may continue
to operate and expand their systems
pursuant to the interference protection
and co-channel spacing criteria
contained in §101.105.

(1) MAS operators are prohibited from
acquiring additional frequencies in the
928.0-928.85 MHz/952.0-952.85 MHz/
956.25-956.45 MHz bands and the
932.25625-932.49375 MHz/941.25625—
941.49375 MHz bands for the purpose of
expanding private carrier service and
from changing the use of their
frequencies in any manner that is
inconsistent with this part. Refer to
§101.147 for designated uses.

(2) Incumbent operators in the 928.0—
928.85 MHz/952.0-952.85 MHz/956.25—
956.45 MHz bands will include
incumbents as defined in § 101.1331(a),
as well as, their transferees and/or
assignees and the successors of the
transferees and/or assignees and retain
their grandfathered status, provided that
the use of the MAS frequencies remains
unchanged from that of the transferor
and/or assignor of the license.

* * * * *

[FR Doc. 01-16650 Filed 7—2—01; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 301, 303, 317, 318, 319,
320, 325, 331, 381, 417, and 430

[Docket No. 97—013N2]

Performance Standards for the
Production of Processed Meat and
Poultry Products; Reopening of
Comment Period

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule; reopening and
extension of comment period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is reopening
and extending until September 10, 2001,
the comment period for the proposed
regulations concerning ready-to-eat and
partially heat-treated meat and poultry
products that closed on June 28, 2001.
As of June 28, 2001. As of June 28, 2001,
FSIS is reopening and extending the
comment period in response to a request
from a consortium of trade associations.

DATES: Comments on the proposed
regulations must be received on or
before September 10, 2001.

ADDRESSES: Send all written comments
on the proposed regulations to: FSIS
Docket No. 97-013P, Department of
Agriculture, Food Safety and Inspection
Service, Room 102, 300 12th Street,
SW., Washington, DC 20250-3700. All
comments received will be considered
part of the public record and will be
available for viewing in the Docket
Room between 8:30 a.m. and 4:30 p.m.
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Daniel Engeljohn, Ph.D., Director,
Regulations Development and Analysis
Division, Office of Policy, Program
Development, and Evaluation, Food
Safety and Inspection Service, Room
112 Cotton Annex, 300 12th Street, SW,
Washington, DC 20250. Telephone
number (202) 720-5627, fax number
(202) 690-0486.

SUPPLEMENTARY INFORMATION: On
February 27, 2001, FSIS published a
proposed rule “Performance Standards
for the Production of Processed Meat
and Poultry Products” (66 FR 12590). In
that document, the Agency proposed
food safety performance standards
applicable to all ready-to-eat and all
partially heat-treated meat and poultry
products, as well as environmental
testing requirements intended to reduce
the incidence of Listeria monocytogenes
in RTE meat and poultry products. FSIS
also proposed to convert to performance
standards the existing regulatory
requirements for thermally-processed,
commercially sterile (most often
canned) meat and poultry products and
to rescind certain requirements
requiring the elimination of trichina
from products that contain pork.

FSIS originally provided for a 90-day
comment period on the proposed
regulations ending on May 29, 2001. On
April 13, 2001 (66 FR 19102), FSIS
extended the comment period an
additional 30 days, through June 28,
2001, to provide opportunity for the
public to comment on issues raised at
the technical conference and public
meetings concerning the proposed
regulations, which were held May 8
through 10, 2001. As of June 28, 2001,
FSIS is reopening and again extending
the comment period on the proposed
regulations, this time until September
10, 2001.

On May 22, 2001, a consortium of
trade associations representing the meat
and poultry industries requested that
FSIS extend the comment period for 120
days, until October 28, 2001. The
consortium noted that FSIS has solicited
a great deal of scientific and economic
data regarding the proposed regulations
and stated that it needed additional time
to provide this data. The consortium
also requested additional time to review
the draft compliance guidance for the
regulations, distributed by FSIS at the
May 9 and 10 public meetings, as well
as the draft risk assessment on the
relationship between foodborne L.
monocytogenes and human health
developed by the Food and Drug
Administration in cooperation with
FSIS and the Centers for Disease Control
and Prevention.

FSIS agrees that additional time is
necessary for regulated industries,
consumers, and other interested parties
to submit comments, collect and submit

the solicited data, and review the
related draft compliance guidance and
risk assessment documents. FSIS is
reopening and extending the comment
period until September 10, 2001, which
will provide additional time for
comments to be made, while ensuring
that the rulemaking proceeds in a timely
manner. As a result of this reopening
and extension, the comment period for
the proposed regulations will total 195
days.

Thomas J. Billy,

Administrator.

[FR Doc. 01-16618 Filed 6—27—-01; 4:09 pm]
BILLING CODE 3410-DM-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-113910-98]
RIN 1545-AW54

Special Rules Regarding the Simplified
Production and Simplified Resale
Methods With Historic Absorption
Ratio Election

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking requiring
that a historic absorption ratio used
with either the simplified production or
simplified resale methods be
recalculated when the ratio becomes
materially inaccurate that was
published in the Federal Register on
May 24, 1999. The withdrawal is in
response to written comments received,
oral comments presented at a public
hearing and an internal IRS survey.

FOR FURTHER INFORMATION CONTACT:
Cheryl Oseekey, (202) 622—4970 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On May 24, 1999, the IRS issued
proposed regulations (REG-113910-98)
in the Federal Register (64 FR 27936)
under section 263A, that required that
the historic absorption ratio used with
either the simplified production or
simplified resale methods be reviewed
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for accuracy. If the historic absorption
ratio is found to be materially
inaccurate, the ratio could no longer be
used. The proposed regulations defined
an historic absorption ratio as being
materially inaccurate when (1) the
taxpayer’s actual absorption ratio
deviates by more than 50 percent from
the taxpayer’s historic absorption ratio,
(2) the taxpayer’s actual absorption ratio
deviates by more than one-half of one
percentage point from the taxpayer’s
historic absorption ratio, and (3) the
amount of additional section 263A costs
capitalizable to items on hand at year-
end using the actual absorption ratio
deviates by more than $100,000 from
the amount of additional section 263A
costs capitalizable to items on hand at
year-end using the historic absorption
ratio. In response to the written
comments received and the oral
comments presented at a public hearing
held on September 1, 1999, and based
on an internal IRS survey, it has been
determined that the potential for abuse
using the current regulations’ rule of
reviewing a historic absorption ratio
every six years is small. Further, this
potential for abuse is outweighed by the
burden that would be placed on
taxpayers by requiring an annual review
of the accuracy of their ratios.
Accordingly, these proposed regulations
are being withdrawn.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking (REG-113910-98) that was
published in the Federal Register on
May 24, 1999 (64 FR 27936) is
withdrawn.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue
Service.

[FR Doc. 01-16717 Filed 7—2—01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1904
[Docket No. R—02A]
RIN 1218-AC00

Occupational Injury and lliness
Recording and Reporting
Requirements

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Proposed delay of effective date;
request for comments.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) issued a
final rule on Occupational Injury and
Illness Recording and Reporting
Requirements (66 FR 5916, January 19,
2001), which is scheduled to become
effective on January 1, 2002. Following
a careful review conducted pursuant to
White House Chief of Staff Andrew
Card’s memorandum (66 FR 7702), the
Agency has determined that all but a
few of the provisions of the final rule
should take effect as scheduled.

OSHA has also determined that it will
reconsider the provisions in the final
rule for: recording occupational hearing
loss based on the occurrence of a
Standard Threshold Shift (STS) in
hearing acuity (Section 1904.10); and
defining “musculoskeletal disorder”
(MSD) and checking the column on the
OSHA 300 Log identifying a recordable
MSD (Section 1904.12). Accordingly,
OSHA proposes to delay the effective
date of Sections 1904.10 and 1904.12
until January 1, 2003. Employers should
read carefully Section II. of this
document, Effect of Proposal Delay on
Employer Recordkeeping Obligations in
Calendar Year 2002, to understand what
their recordkeeping obligations would
be during the period January 1, 2002
through January 1, 2003 if the proposed
delay takes effect. OSHA is also asking
for comment on the appropriate criteria
for recording hearing loss cases. See
Section III.

DATES: Written comments must be
postmarked by September 4, 2001.
ADDRESSES: Comments are to be
submitted in writing in triplicate. All
comments shall be submitted to: Docket
Officer, Docket No. R-02A,
Occupational Safety and Health
Administration, Room N-2625, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
telephone (202) 693—-2350 (OSHA’s TTY
number is (877) 889-5627). Comments

of 10 pages or less may be faxed to (202)
693—1648. You may also submit your
comments electronically through
OSHA'’s home page at www.osha.gov.
Please note that you may not attach
materials such as studies or journal
articles to your electronic statement. If
you wish to include such materials, you
must submit three copies to the OSHA
Docket Office at the address listed
above. When submitting such materials
to the OSHA Docket Office, you must
clearly identify your electronic
statement by name, date, and subject, so
that we can attach the materials to your
electronically submitted statement.

FOR FURTHER INFORMATION CONTACT: Jim
Maddux, Occupational Safety and
Health Administration, U.S. Department
of Labor, Directorate of Safety Standards
Programs, Room N-3609, 200
Constitution Avenue, NW., Washington,
DC 20210. Telephone (202) 693-2222.

SUPPLEMENTARY INFORMATION: Because
OSHA'’s final recordkeeping rule was
published on January 19, 2001, with an
effective date of January 1, 2002, it was
subject to the regulatory review required
by the Andrew Card memorandum. The
Agency has carefully considered the
rulemaking record and the submissions
of interested parties, and has had
several meetings with business and
labor representatives. As a result of this
process, the Secretary has determined
that the final recordkeeping rule should
be implemented in large part, on
January 1, 2002, as scheduled. The final
rule is the result of an effort begun in
the 1980s, involving businesses, labor
organizations, health professionals and
others, to improve the quality of the
injury and illness records maintained
under the Occupational Safety and
Health Act. The new rule simplifies the
recordkeeping process by making the
record requirements more logical and
coherent, by explaining the
requirements in plain language, by
consolidating the interpretations and
guidance previously found in a host of
secondary sources, and by providing
new recordkeeping forms that are easier
to understand and complete. However,
the Agency’s review has identified
grounds for reconsidering two elements
of the final rule, and for delaying the
effective date of the requirements
related to these elements, as explained
below.

I. Why OSHA Is Proposing To Delay the
Effective Date of the Final Rule
Requirements on Hearing Loss and the
MSD Definition and Column

A. Recording occupational hearing
loss cases: Section 1904.10 of the final
rule requires employers to record, by
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checking the “hearing loss” column on
the OSHA 300 Log (Log), a case in
which an employee’s hearing test
(audiogram) reveals that a Standard
Threshold Shift (STS) in hearing acuity
has occurred. An STS is defined as “‘a
change in hearing threshold, relative to
the most recent audiogram for that
employee, of an average of 10 decibels
(dB) or more at 2000, 3000 and 4000
hertz in one or both ears.” Section
1904.10(b)(1). The final rule itself does
not require testing of employees’
hearing. However, OSHA’s occupational
noise standard (29 C.F.R. 1910.95)
requires employers in general industry
to conduct periodic audiometric testing
of employees when employees’ noise
exposures are equal to, or more than, an
8-hour time-weighted average 85dB. If
such testing reveals that an employee
has sustained hearing loss equal to an
STS, the employer must take protective
measures, including requiring the use of
hearing protectors, to prevent further
hearing loss.

The current recordkeeping rule,
which remains in effect until January 1,
2002, contained no specific threshold
for recording hearing loss cases. In 1991,
OSHA issued an enforcement policy on
the criteria for recording occupational
hearing loss, to remain in effect until
new criteria were established by
rulemaking. The 1991 policy stated that
OSHA would cite employers for failing
to record work related shifts in hearing
of an average of 25dB or more at 2000,
3000, and 4000 Hertz in either ear.

One of the major issues in the
recordkeeping rulemaking was to
quantify the level of hearing loss that
should be recorded as a “‘significant”
health condition. This was critical
because OSHA determined that minor
or insignificant health conditions
should no longer be recordable. See,
e.g., 66 FR 5931. OSHA proposed a
requirement to record hearing loss
averaging 15dB at 2000, 3000 and 4000
Hertz in one or both ears. The agency
asked for comment on several
alternative criteria, including, 10, 20
and 25dB. The final rule used the STS
criterion of 10dB instead of the
proposed 15dB level.

In selecting an STS as the appropriate
criterion for recording hearing loss,
OSHA relied heavily on evidence
submitted by the Coalition to Preserve
OSHA and NIOSH and Protect Workers’
Hearing that a 10dB loss in hearing
acuity represents a serious health
problem. “OSHA [was] particularly
persuaded by the Coalition’s argument
that ‘An age-corrected STS is a large
hearing change that can affect
communicative competence’ because an
age-corrected STS represents a

significant amount of cumulative
hearing change from baseline hearing
levels.” 66 FR 6008. Based on this and
other evidence, OSHA found that an
STS “represents a non-minor injury or
illness of the type Congress identified as
appropriate for recordkeeping
purposes.” 66 FR 6009.

Following publication of the final rule
in January 2001, OSHA received
submissions from interested parties
criticizing the finding that an STS
represents a significant health
condition. Exhibits 1-2, 1-3, 1-4, 1-5,
1-6, 1-7. These parties argue that an
STS is not necessarily considered a
serious health problem by the medical
community, by State workers
compensation systems, or by the
occupational noise standard (29 CFR
1910.95). The American Iron and Steel
Institute noted that, “According to the
AMA, a person has suffered material
impairment when testing reveals a 25dB
average hearing loss from audiometric
zero at 500, 1000, 2000, and 3000
hertz.” AISI and other commenters
assert that an STS is merely a precursor
event indicating the need for follow-up
actions, not a material health
impairment standing alone.

OSHA has reviewed the record and
agrees that reconsideration of the
criteria for recording hearing loss is
warranted. There is evidence in the
record suggesting that an STS can
constitute a serious health problem for
individuals with pre-existing hearing
loss. See 66 FR 6008 (“For an individual
with pre-existing high frequency
hearing loss on the baseline, STS
usually involves substantial progression
into the critical speech frequencies.”)
There is also evidence that an STS is not
necessarily a serious condition, and
some commenters have questioned
whether it is even a reliable criterion
under real-world testing conditions.
See, e.g., Exhibit 1-2. Finally, NIOSH
notes in its Criteria for a Recommended
Standard—Noise Exposure, ‘“‘the
incipient permanent threshold shift may
manifest itself with the same order of
magnitude as typical audiometric
measurement variability; about a 10-dB
change in hearing thresholds.” In view
of this uncertainty, OSHA believes that
the record should be reopened to permit
consideration of additional medical and
other relevant evidence, and to explore
alternative approaches. For example,
Organization Resources Counselors, Inc.
(ORQ) in its post-promulgation
submissions urged the Agency to
consider a sliding scale which would
take account of an individual’s existing
level of impairment in determining
whether further occupational hearing
loss warrants recording. (Exhibits 1-6,

1-7). ORC’s suggested approach, which
was not addressed in the rulemaking,
also deserves careful consideration.

In light of the decision to reconsider
the 10dB criterion, OSHA is proposing
to delay the effective date of Section
1904.10 until January 1, 2003, and to
remove the “Hearing loss”” column from
the version of the Log to be used during
calendar year 2002. OSHA believes that
this proposed action is appropriate for
several reasons. If OSHA decides to
change the hearing loss criterion
beginning in 2003, records of hearing
loss cases based on the 10dB level for
2002 will be of little value since they
could not be compared to records
maintained either under the former
rule’s 25dB level or any new level
effective in 2003. On the other hand,
continuing the 25dB recording
requirement for 2002 will yield data
comparable to that for earlier years even
if OSHA implements a new requirement
for 2003. Furthermore, the proposed
delay of the effective date would avoid
the confusion and additional paperwork
burden that would result if employers
were required to implement the 10dB
requirement for 2002, only to change
over to a new requirement in 2003.
These factors appear to outweigh any
potential benefit to be gained by
permitting Section 1904.10 to become
effective while OSHA is reconsidering
the 10dB criterion. If implementation of
Section 1904.10 is delayed as proposed
in this document, OSHA will provide
new forms to be used for calendar year
2002 that do not contain a ‘“Hearing
loss” column.

B. Defining an MSD and checking the
MSD column: Section 1904.12 of the
final rule states that if an employee
experiences a recordable
musculoskeletal disorder (MSD), the
employer must record it on the OSHA
Log and must check the MSD column.
For recordkeeping purposes, the rule
defines MSDs as disorders of the
muscles, nerves, tendons, ligaments,
joints, cartilage and spinal discs that are
not caused by slips, trips, falls, motor
vehicle accidents or other similar
accidents (see Section 1904.12(b)(1)).
The Section also explains that in
determining whether an MSD is
recordable, the employer must use the
same criteria that apply to other injuries
or illnesses. To be recordable, the
disorder must be work-related, must be
a new case, and must meet one or more
of the general recording criteria. Section
1904.12(b)(2) states that ‘““[t]here are no
special criteria for determining which
musculoskeletal disorders to record,”
and refers the reader to other sections of
the rule in which the basic recording
criteria are found.
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OSHA'’s purpose in including an MSD
column on the Log was to gather data
on “musculoskeletal disorders” as that
term is defined in Section 1904.12.
Following Congressional disapproval of
OSHA'’s ergonomics standard (PL 107.5,
Mar. 20, 2001), the Secretary announced
that she intends to develop a
comprehensive plan to address
ergonomic hazards and scheduled a
series of forums to consider basic issues
related to ergonomics (66 FR 31694, 66
FR 33578). One of the key issues to be
considered in connection with the
Secretary’s comprehensive plan is the
approach to defining an ergonomic
injury.

Based on these developments, the
Secretary believes that it is premature to
define an MSD for recordkeeping
purposes. Any definition of
“musculoskeletal disorder” or other
term for soft tissue injuries in the
recordkeeping rule should be informed
by the views of business, labor and the
public health community on the
problem of ergonomic hazards in the
workplace, which the Secretary’s
forums are intended to elicit.
Furthermore, to require employers to
implement a new definition of MSD
while the Agency is considering the
issue in connection with the
comprehensive ergonomics plan could
create unnecessary confusion and
uncertainty. Therefore, OSHA is
proposing to delay the effective date of
§1904.12. Accordingly, the Log to be
used for calendar year 2002 would not
contain a definition for MSD or an MSD
column. When the Department has
progressed further in developing its
comprehensive approach to ergonomic
hazards, it will be in a better position to
consider how employers will be
required to report work-related
ergonomics injuries.

This proposed action does not affect
the employer’s obligation to record all
injuries and illnesses that meet the
criteria set out in Sections 1904.4—
1904.7, regardless of whether a
particular injury or illness meets the
definition of MSD found in Section
1904.12. Employers will be required to
record soft-tissue disorders, including
those involving subjective symptoms
such as pain, as injuries or illnesses if
they meet the general recording criteria
that apply to all injuries and illnesses.
The proposed delay of the effective date
of Section 1904.12 does not affect this
basic requirement. It simply means that
employers will not have to determine
which injuries should be classified
under the category of “MSDs” or
“ergonomic injuries”” during the
calendar year 2002.

II. Effect of the Proposed Delay of the
Effective Date on Employer’s
Recordkeeping Obligations in Calendar
Year 2002

A one-year delay of the effective date
of the specified recordkeeping
provisions would have the following
effect on an employer’s recordkeeping
obligations during the 2002 calendar
year:

Hearing loss cases: Employers would
continue to record work-related shifts of
an average of 25 dB or more at 2000,
3000, and 4000 hertz (Hz) in either ear
on the OSHA 300 Log. When a
recordable hearing loss occurs, the
audiogram indicating the hearing loss
would become the new baseline for
determining whether future additional
hearing loss by the individual must be
recorded. Employers would check either
the “injury”” or the “all other
illness”’column, as appropriate.

Soft-tissue disorder: Employers would
record disorders affecting the muscles,
nerves, tendons, ligaments and other
soft tissue areas of the body in
accordance with the general criteria in
Sections 1904.4-1904.7 applicable to
any injury or illness. Employers would
also treat the symptoms of soft-tissue
disorders the same as symptoms of any
other injury or illness. Soft-tissue cases
would be recordable only if they are
work-related (Sec. 1904.5), are a new
case (Sec. 1904.6), and meet one or more
of the general recording criteria (Sec.
1904.7). Employers would check either
the “injury” or the ““all other illness”
column, as appropriate.

I1I. Issues for Public Comment

OSHA particularly invites comment
on the following issues. Issue 1. What is
the appropriate criterion for recording
cases of occupational hearing loss?
OSHA is particularly interested in
comments on the advantages and
disadvantages of various hearing loss
levels, including 10, 15, 20 and 25 dB,
on alternative approaches such as the
use of a sliding scale in which smaller
incremental shifts would be recordable
for employees with significant pre-
existing hearing loss, and on the
frequency of ““false positive” results or
other errors in audiometric
measurements associated with each of
these levels and approaches. Issue 2.
What is the variability of audiometric
testing equipment and how should this
variability be taken into account, if at
all, in the recordkeeping rule? Issue 3.
What is the appropriate benchmark
against which to measure hearing loss,
e.g., the employee’s baseline audiogram,
audiometric zero, or some other
measure? Issue 4. Should the

recordkeeping rule treat subsequent
hearing losses in the same employee as
a new case for recording purposes?

Paperwork Reduction Act

On January 22, 2001, the Office of
Management and Budget (OMB)
received OSHA’s request under the
Paperwork Reduction Act of 1995 for
approval of the information collection
requirements in the final recordkeeping
rule. This request for approval was
withdrawn by the Agency on March 26,
2001, before OMB acted on it. OSHA
will resubmit a request for OMB
approval of the information collection
requirements in the final rule, including
appropriate changes in such
requirements resulting from this
proposal.

Regulatory Flexibility Certification

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601), the Acting Assistant
Secretary certifies that the proposed rule
will not have a significant adverse
impact on a substantial number of small
entities.

Executive Order

This document has been deemed
significant under Executive Order 12866
and has been reviewed by OMB.

Authority

This document was prepared under
the direction of R. Davis Layne, Acting
Assistant Secretary for Occupational
Safety and Health. It is issued under
Section 8 of the Occupational Safety
and Health Act (29 U.S.C. 657), and 5
U.S.C. 553.

Issued at Washington, DC this 28th day of
June, 2001.

R. Davis Layne,

Acting Assistant Secretary of Labor.

[FR Doc. 01-16669 Filed 6—29-01; 9:53 am]
BILLING CODE 4510-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 61 and 63
[FRL—7006—7]

Proposed Approval of the Clean Air
Act, Section 112(1), Delegation of
Authority to Washington Department
of Ecology and Four Local Air
Agencies in Washington

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to the authority of
Clean Air Act (CAA), section 112(1),
EPA proposes to approve the State of
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Washington Department of Ecology’s
(Ecology) request, and the requests of
four local air pollution control agencies
in Washington, for program approval
and delegation of authority to
implement and enforce specific federal
National Emission Standards for
Hazardous Air Pollutants (NESHAP)
regulations (as they apply to both part
70 and non-part 70 sources) which have
been adopted into state law. EPA
proposes to delegate these programs to
Ecology for the purpose of direct
implementation and enforcement
(within Ecology’s jurisdiction). EPA also
proposes to delegate these programs to
the following four local agencies: the
Benton Clean Air Authority (BCAA), the
Olympic Air Pollution Control
Authority (OAPCA), the Spokane
County Air Pollution Control Authority
(SCAPCA), and the Yakima Regional
Clean Air Authority (YRCAA).

EPA also proposes to approve a
mechanism by which Ecology and the
four local agencies will receive
delegation of future NESHAPs; and
proposes to waive its notification
requirements such that sources within
Ecology and SCAPCA'’s jurisdictions
would only need to send notifications
and reports to Ecology or SCAPCA, and
would not need to send a copy to EPA,
Region X.

Delegation to the remaining local
agencies in the State of Washington (the
Northwest Air Pollution Authority, the
Puget Sound Clean Air Agency, and the
Southwest Air Pollution Control
Authority) was promulgated in a direct
final rule on December 1, 1998. A
correction and clarification to that direct
final rule was published on February 17,
1999, and amendments updating this
delegation were published on April 22,
1999, and February 28, 2000.

DATES: Written comments must be
received on or before August 2, 2001.
ADDRESSES: Written comments should
be submitted concurrently to the
addressees listed below:

Tracy Oliver, U.S. Environmental
Protection Agency, Region X, Office of
Air Quality (OAQ-107), 1200 Sixth
Avenue, Seattle, WA, 98101.

Mary Burg, Washington State Dept of
Ecology, P.O. Box 47600, Olympia, WA
98504-7600.

Copies of the delegation requests and
other supporting documentation are
available for public inspection at US
EPA, Region X office during normal
business hours. Please contact Doug
Hardesty to make an appointment.

FOR FURTHER INFORMATION CONTACT:
Tracy Oliver, US EPA, Region X (OAQ-
107), 1200 Sixth Avenue, Seattle, WA,
98101, (206) 553-1172.

SUPPLEMENTARY INFORMATION: This
Supplementary Information section is
organized as follows:

1. EPA Action

What Action is EPA Proposing Today?

Why is EPA Proposing this Action?

What Changes Would this Delegation
Create?

What Specific Standards Does EPA
Propose to Delegate?

What Specific Standards Does EPA
Propose Not to Delegate?

What General Provisions Authorities Does
EPA Propose to Delegate?

What General Provisions Authorities are
Automatically Granted as Part of These
Agencies’ Part 70 Operating Permits Program
Approval?

What General Provisions Authorities Are
Not Delegated?

How Would This Delegation Affect the
Regulated Community?

Where Would the Regulated Community
Send Notifications and Reports?

How Would This Delegation Affect Indian
Country?

What Would be Ecology and the Four Local
Agencies’ Reporting Requirements to EPA?

How Would These Agencies Receive
Delegation for Future Standards?

How Frequently Should These Agencies
Update their Delegation?

Does the Public Have an Opportunity to
Comment?

II. Background and Purpose

What Authority Does EPA Have to Grant
Delegations?

What is the History of this Delegation?

Why Did EPA Grant Only Interim
Approval of the Original Request?

How Have These Agencies Satisfied
Enforcement Authority Deficiencies?

What Changes Have Been Made to the
Original Delegation Request?

III. Summary of Action
IV. Administrative Requirements
I. EPA Action

What Action Is EPA Proposing Today?

In this action, under the authority of
CAA section 112(1)(5) and 40 CFR 63.91,
EPA proposes approval of Ecology’s
request, and the requests of BCAA,
OAPCA, SCAPCA and YRCAA, for
program approval and delegation of
authority to implement and enforce
specific 40 CFR parts 61 and 63
subparts, as listed in the tables at the
end of this rule. Along with these
specific standards, EPA proposes to
delegate certain General Provisions
authorities, as explained below. EPA
proposes to delegate this authority to
Ecology for the purpose of direct
implementation (within Ecology’s
jurisdiction). EPA also proposes to
delegate this authority to BCAA,
OAPCA, SCAPCA and YRCAA.

In this action, EPA proposes to waive
its notification requirements such that

sources within Ecology and SCAPCA’s
jurisdictions would only need to send
notifications and reports to Ecology or
SCAPCA, and would not need to send
a copy to EPA, Region X. (Sources
within BCAA, OAPCA or YRCAA'’s
jurisdictions would need to continue
sending notifications to both the
respective agency and EPA, Region X).

Under the authority of CAA section
112(1)(5) and 40 CFR 63.91, EPA is also
proposing approval of Ecology and the
four locals agencies’ mechanism for
streamlining future delegation of those
federal NESHAP regulations that are
adopted unchanged into state and local
laws. This mechanism is explained in a
separate paragraph below.

Delegation to the remaining local
agencies in the State of Washington (the
Northwest Air Pollution Authority
(NWAPA), the Puget Sound Clean Air
Agency (Puget Sound Clean Air), and
the Southwest Air Pollution Control
Authority (SWAPCA)) was promulgated
in a direct final rule on December 1,
1998 (see 63 FR 66054) and became
effective on February 1, 1999. A
correction and clarification to that direct
final rule was published on February 17,
1999 (see 64 FR 7793). Additionally,
amendments updating this delegation
were published on April 22, 1999 (see
64 FR 19719) and February 28, 2000 (see
65 FR 10391). Therefore, this action will
not apply to NWAPA, Puget Sound
Clean Air, or SWAPCA.

Why Is EPA Proposing This Action?

EPA is proposing this action because
it has determined that these agencies
have met the following criteria for
approval:

(1) The state or local program is “no
less stringent” than the corresponding
federal program or rule;

(2) The State or local has adequate
authority and resources to implement
the program;

(3) The schedule for implementation
and compliance is sufficiently
expeditious; and

(4) The program is otherwise in
compliance with federal guidance.

What Changes Would This Delegation
Create?

If EPA approves this proposal,
Ecology and the four local agencies will
have primary implementation and
enforcement responsibility for the
adopted NESHAP regulations. This
means that if approved, sources subject
to the delegated standards would send
notifications and reports to these
agencies (and send a copy to EPA,
Region 10, except for those sources
within Ecology and SCAPCA’s
jurisdictions). Questions and
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compliance issues would also be
directed to these agencies. As with any
delegation, however, EPA retains the
right, pursuant to CAA section 112(1)(7),
to enforce any applicable emission
standard or requirement under CAA
section 112. Additionally, if approved,
EPA would retain certain General
Provisions authorities, as explained
below.

What Specific Standards Does EPA
Propose to Delegate?

EPA proposes to delegate certain 40
CFR parts 61 and 63 NESHAPs in effect
on July 1, 2000, as adopted by reference
into WAC 173-400-075 on November
22, 2000. In most cases, this delegation
would apply to all sources (exceptions
are explained below). The standards to
be delegated are specified in the tables
at the end of this rule.

EPA agrees with the position of the
Office of the Attorney General of
Washington’s office that the November
22, 2000 revision to WAC 173-400—
075(5)(a) adopts as state rules those
parts of Part 63 that EPA proposes to
delegate. A revision to the state rule,
which will clarify the provision, is
currently being processed by the State.

EPA proposes to delegate 40 CFR part
61, subpart M (Asbestos NESHAP) to
Ecology, BCAA, and OAPCA as it
applies to major sources only, based on
their requests. Also, EPA proposes to
delegate 40 CFR part 63, subpart M
(Perchloroethylene Dry Cleaning
NESHAP) to Ecology and YRCAA as it
applies to major sources only.

Also, Ecology has a working
relationship with BCAA to manage the
Asbestos NESHAP for sources located
on the Hanford Nuclear Reservation.
Ecology retains enforcement authority
for the Asbestos NESHAP consistent
with RCW 70.105.240. EPA
acknowledges this managerial
relationship between Ecology and
BCAA concerning the Asbestos
NESHAP since both agencies are
delegated the authority to implement
this program. However, EPA asserts that
Ecology retains enforcement authority
for sources located on the Hanford
Nuclear Reservation because Ecology is
the enforcing agency.

What Specific Standards Does EPA
Propose Not to Delegate?

EPA proposes not to delegate to
Ecology and the four local agencies any
40 CFR part 61, subparts pertaining to
radon or radionuclides. Typically, EPA
delegates all standards adopted (and
requested) by an air agency and in effect
as of a certain date, regardless of
whether or not there are any applicable
sources within that agency’s

jurisdiction. As an exception, EPA
proposes not to delegate the 40 CFR part
61, subparts pertaining to radon or
radionuclides which includes: subparts
B,H,I,K,Q,R, T, and W. EPA has
determined that there are either no
sources in these agencies’ jurisdictions
(and that no new sources are likely to
emerge), or if there are sources, the
agency does not have sufficient
expertise to implement these NESHAPs.

The State Department of Health is
currently implementing 40 CFR part 61,
subparts H and I as the state
radionuclide standards for the State of
Washington. The State Department of
Health had received interim delegation
for these two radionuclide standards (as
they pertain to part 70 sources only) on
August 2, 1995 (see 60 FR 39263).
However, this interim delegation lapsed
on November 9, 1996, because the State
had not received full approval of the
Washington Title V operating permits
program. (see 60 FR 39264). Therefore,
EPA is currently responsible for federal
implementation of 40 CFR part 61,
subparts H and I. (Note: EPA recently
received a request from the Department
of Health for delegation of federal
radionuclide standards at 40 CFR part
61, subparts H and I. EPA is evaluating
this request.)

Additionally, EPA is not proposing
delegation of the regulations
implementing CAA sections 112(g) and
112(j), codified at 40 CFR part 63,
subpart B, to Ecology and the four local
agencies. EPA recognizes that subpart B
need not be delegated under the section
112(1) approval process. When
promulgating the regulations
implementing CAA section 112(g), EPA
stated its view that “‘the Act directly
confers on the permitting authority the
obligation to implement section 112(g)
and to adopt a program which conforms
to the requirements of this rule.
Therefore, the permitting authority need
not apply for approval under section
112(1) in order to use its own program
to implement section 112(g)”’ (see 61 FR
68397). Similarly, when promulgating
the regulations implementing section
112(j), EPA stated its belief that “section
112(1) approvals do not have a great deal
of overlap with the section 112(j)
provision, because section 112(j) is
designed to use the Title V permit
process as the primary vehicle for
establishing requirements” (see 59 FR
26447). Therefore, state or local agencies
implementing the requirements under
sections 112(g) and 112(j) do not need
approval under section 112(1).

What General Provisions Authorities
Does EPA Propose to Delegate?

In a memorandum from John Seitz,
Office of Air Quality Planning and
Standards, dated July 10, 1998, entitled,
“Delegation of 40 CFR Part 63 General
Provisions Authorities to State and
Local Air Pollution Control Agencies,”
EPA clarified which of the authorities in
the General Provisions may and may not
be delegated to state and local agencies
under 40 CFR part 63, subpart E. Based
on this memo, EPA proposes to delegate
the part 63, subpart A, sections that are
listed below. Delegation of these
General Provisions Authorities would
enable Ecology and the four local
agencies to carry out the Administrator’s
responsibilities in these sections of
subpart A. In delegating these
authorities, EPA would be granting
Ecology and the four local agencies the
authority to make decisions which are
not likely to be nationally significant or
to alter the stringency of the underlying
standard. The intent is that these
agencies would make decisions on a
source-by-source basis, not on a source
category-wide basis.

PART 63, SUBPART A, GENERAL PRO-
VISIONS AUTHORITIES WHICH EPA
PROPOSES TO DELEGATE TO EcoOL-
OGY AND THE FOUR LOCALS

Section Authorities

Applicability Determinations

Operations and Mainte-
nance Requirements—
Responsibility for Deter-
mining Compliance

Compliance with Non-Opac-
ity Standards—Responsi-
bility for Determining
Compliance

Compliance with Opacity
and Visible Emissions
Standards—Responsi-
bility for Determining
Compliance

Approval of Site-Specific
Test Plans

Approval of Minor Alter-
natives to Test Methods

Approval of Intermediate Al-
ternatives to Test Meth-
ods

Approval of Shorter Sam-
pling Times and Volumes
When Necessitated by
Process Variables or
Other Factors

Waiver of Performance

63.6(f) wovvverrn.

63.6(h) [except
63.6(h)(9)].

63.7(c)(2)(i) and
d).
63.7(e)(2)(i) .....

63.7(e)(2)(ii)
and (j).

63.7()(2)iii) ...

63.7(e)(2)(iv)

and (h)(2), Testing
3).
63.8(c)(1) and Approval of Site-Specific
(e)(1). Performance Evaluation
(monitoring) Test Plans
63.8(f) .coveeren. Approval of Minor Alter-

natives to Monitoring
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PART 63, SUBPART A, GENERAL PRO-
VISIONS AUTHORITIES WHICH EPA
PROPOSES TO DELEGATE TO EcoOL-
OGY AND THE FOUR LocALs—Con-
tinued

Section Authorities

63.8(f) Approval of Intermediate Al-
ternatives to Monitoring
Approval of Adjustments to
Time Periods for Submit-

ting Reports

63.9 and 63.10
[except
63.10(f)].

In delegating 40 CFR 63.9 and 63.10,
“Approval of Adjustments to Time
Periods for Submitting Reports,” these
agencies would have the authority to
approve adjustments to the timing that
reports are due, but would not have the
authority to alter the contents of the
reports. For Title V sources, semiannual
and annual reports are required by part
70 and nothing herein would change
that requirement.

What General Provisions Authorities
Are Automatically Granted as Part of
These Agencies’ Part 70 Operating
Permits Program Approval?

Certain General Provisions authorities
are automatically granted to Ecology
and the four local agencies as part of
their part 70 operating permits program
approval (regardless of whether the
operating permits program approval is
interim or final). These are 40 CFR
63.6(1)(1), “Extension of Compliance
with Emission Standards,” and 63.5(e)
and (f), “Approval and Disapproval of
Construction and Reconstruction.” 1
Additionally, for 40 CFR 63.6(i)(1),
Ecology and the four local agencies do
not need to have been delegated a
particular standard or have issued a part
70 operating permit for a particular
source to grant that source a compliance
extension. However, Ecology or the
local agency must have authority to
implement and enforce the particular
standard against the source in order to
grant that source a compliance
extension.

What General Provisions Authorities
Are Not Delegated?

In general, EPA does not delegate any
authorities that require implementation
through rulemaking in the Federal
Register, or where Federal overview is

1 Sections 112(i)(1) and (3) state that “Extension
of Compliance with Emission Standards” and
“Approval and Disapproval of Construction and
Reconstruction” can be implemented by the
“Administrator (or a State with a permit program
approved under Title V).” EPA interprets that this
authority does not require delegation through
subpart E and, instead, is automatically granted to
States as part of their part 70 operating permits
program approval.

the only way to ensure national
consistency in the application of the
standards or requirements of CAA
section 112. Listed in the footnotes of
the parts 61 and 63 delegation tables at
the end of this rule are the specific
authorities which cannot be delegated to
any state or local agency; which EPA
therefore would retain.?

How Would This Delegation Affect the
Regulated Community?

After a state or local agency has been
delegated the authority to implement
and enforce a NESHAP, the delegated
agency (in this case, Ecology and the
four locals) becomes the primary point
of contact with respect to that NESHAP.
Therefore, if EPA approves this
proposal, regulated facilities would
direct questions and compliance issues
to these agencies. Additionally, all
pending questions and compliance
issues, even those which may currently
be under consideration by EPA, will be
resolved by Ecology or the appropriate
local agency.

Where Would the Regulated Community
Send Notifications and Reports?

If this proposal is approved, facilities
within BCAA, OAPCA or YRCAA’s
jurisdictions would need to submit
notifications directly to the respective
agency, and also send a copy to EPA,
Region X.

Pursuant to 40 CFR 63.9(a)(4)(ii) and
63.10(a)(4)(ii), EPA, Region X, proposes
to waive the requirement for sources to
submit notifications to both Ecology or
SCAPCA and EPA, Region X. If
approved, facilities within Ecology and
SCAPCA’s jurisdictions would need to
submit notifications and reports directly
to Ecology or SCAPCA, and would not
need to send a copy to EPA, Region X.

How Would This Delegation Affect
Indian Country?

The delegation proposed for Ecology
and the four local agencies to
implement and enforce NESHAPs
would not extend to sources or activities
located in Indian country, as defined in
18 U.S.C. 1151. “Indian country” is
defined under 18 U.S.C. 1151 as: (1) All
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation, (2) all
dependent Indian communities within
the borders of the United States,

2For authorities which are not addressed in this
rulemaking and not identified in any part 61 or 63
subparts as authorities that cannot be delegated, the
agencies may assume that the authorities in
question would be delegated.

whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State, and (3) all Indian
allotments, the Indian titles to which
have not been extinguished, including
rights-of-way running through the same.
Under this definition, EPA treats as
reservations trust lands validly set aside
for the use of a Tribe even if the trust
lands have not been formally designated
as a reservation. Consistent with
previous federal program approvals or
delegations, EPA will continue to
implement the NESHAPs in Indian
country because these agencies did not
adequately demonstrate their authority
over sources and activities located
within the exterior boundaries of Indian
reservations and other areas in Indian
country.

What Would Be Ecology and the Four
Local Agencies’ Reporting Requirements
to EPA?

In delegating the authority to
implement and enforce these rules, EPA
would require that these delegated
agencies submit to EPA the following
information:

(1) These agencies must input all
source information into the Aerometric
Information Retrieval System (AIRS) for
both point and area sources. The
agencies must enter the information into
the AIRS system by September 30 of
each year;

(2) These agencies must also report to
EPA, Region X, all MACTRAX
information upon request, which is
typically semiannually. (MACTRAX
provides summary data for each
implemented NESHAP that EPA uses to
evaluate the Air Toxics Program);

(3) These agencies must also provide
any additional compliance related
information to EPA, Region X, as agreed
upon in the Compliance Assurance
Agreement;

(4) In receiving delegation for specific
General Provisions authorities, these
agencies must submit to EPA, Region X,
copies of determinations issued
pursuant to these authorities (which are
listed in the table above);

(5) These agencies must also forward
to EPA, Region X, copies of any
notifications received pursuant to
§63.6(h)(7)(ii) pertaining to the use of a
continuous opacity monitoring system;
and

(6) These agencies must submit to
EPA’s Emission Measurement Center of
the Emissions Monitoring and Analysis
Division copies of any approved
intermediate changes to test methods or
monitoring. (For definitions of major,
intermediate and minor alternative test
methods or monitoring methods, see the
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July 10, 1998, memorandum from John
Seitz, referenced above). These
intermediate test methods or monitoring
changes should be sent via mail or
facsimile to: Chief, Source
Categorization Group A, U.S. EPA (MD-
19), Research Triangle Park, NC 27711,
Facsimile telephone number: (919) 541—
1039.

How Would These Agencies Receive
Delegation for Future and Revised
Standards?

If this proposed delegation is
approved, Ecology or a local agency
would receive delegation of future
standards by the following process:

(1) Ecology or the local agency will
send a letter to EPA requesting
delegation for future NESHAP standards
adopted by reference into state
regulations;

(2) EPA will send a letter of response
back to Ecology or the local agency
granting this delegation request (or
explaining why EPA cannot grant the
request);

(3) Ecology or the local agency does
not need to send a response back to
EPA;

(4) If EPA does not receive a negative
response from Ecology or the local
agency within 10 days of EPA’s letter to
Ecology or the local agency, then the
delegation will be final 10 days after the
date of the letter from EPA; and

(5) Periodically, EPA will publish a
notice in the Federal Register informing
the public of the updated delegation.

How Frequently Should These Agencies
Update Their Delegation?

Ecology and the four local agencies
should update their incorporations by
reference of 40 CFR parts 61 and 63
standards and request updated
delegation annually, as current
standards are revised and new standards
are promulgated.

Does the Public Have an Opportunity to
Comment?

EPA is seeking comment on its
proposal to grant Ecology and the four
local agencies the authority to
implement and enforce certain 40 CFR
parts 61 and 63 NESHAPs. EPA will
consider all public comments submitted
during the public comment period.
Issues raised by the comments will be
carefully reviewed and considered in
the decision to approve or disapprove
Ecology’s request. EPA will provide
notice of its final decision in the
Federal Register, including a summary
of the reasons for the final decision and
a summary of all major comments.

Please note that the public was
provided the opportunity to comment

on the proposed interim approval of
Ecology and the four locals’ delegation
request for certain 40 CFR part 61
standards, as they apply to part 70
sources, on February 16, 1996 (see 61
FR 6184). EPA received public
comments on that proposal and
responded to them in the August 26,
1996, Federal Register (see 61 FR
43675). The public has not been given
an opportunity to comment on requests
submitted since the February 16, 1996,
Federal Register, on delegation of 40
CFR part 61 standards as they apply to
non-part 70 sources, and on delegation
of 40 CFR part 63 standards as they
apply to both part 70 and non-part 70
sources. That is why EPA is requesting
comments at this time.

II. Background and Purpose

What Authority Does EPA Have to Grant
Delegations?

Section 112(1) of the federal Clean Air
Act (CAA) enables the EPA to approve
state and local air toxics programs or
rules to operate in place of the federal
air toxics program or rules. The federal
air toxics program implements the
requirements found in section 112 of the
CAA pertaining to the regulation of
hazardous air pollutants. Approval of an
air toxics program is granted by EPA if
the Agency finds that:

(1) the state (or local) program is “no
less stringent” than the corresponding
federal program or rule,

(2) the State (or local) has adequate
authority and resources to implement
the program,

(3) the schedule for implementation
and compliance is sufficiently
expeditious, and

(4) the program is otherwise in
compliance with federal guidance.

Once approval is granted, the air
toxics program can be implemented and
enforced by state or local agencies, as
well as EPA.

What Is the History of This Delegation?

On February 16, 1996 (see 61 FR
6184), EPA proposed to approve the
request of Ecology and the Washington
local agencies, including BCAA,
OAPCA, SCAPCA and YRCAA, for
delegation of authority to implement
and enforce certain 40 CFR part 61
NESHAP rules, as they apply to part 70
sources. On August 26, 1996 (see 61 FR
43675), under the authority of CAA
section 112(1)(5) and 40 CFR 63.91, EPA
promulgated final interim approval of
this request. EPA also promulgated
interim approval of a mechanism for
Ecology and the four locals to receive
future delegation of CAA section 112
standards that are adopted unchanged
from federal standards as promulgated.

Why Did EPA Grant Only Interim
Approval of the Original Request?

In the August 26, 1996, rulemaking,
EPA granted only interim approval of
the request for delegation because EPA
determined that the criminal authorities
under Ecology’s statute, RCW 70.94.430,
did not meet the stringency
requirements of 40 CFR 70.11. In this
respect, EPA retained implementation
and enforcement authority for these
rules as they applied to non-part 70
sources during the interim period or
until such time as Ecology and the local
agencies could demonstrate that their
criminal authorities met EPA stringency
requirements. Full approval has been
contingent upon a demonstration that
Ecology and the local agencies’ criminal
enforcement authorities are consistent
with the requirements of 40 CFR
70.11(a), and therefore 40 CFR
63.91(b)(1) and (b)(6). Specifically, in
the proposed interim approval notice
(see 61 FR 6184), EPA requested the
following of Ecology and the local
agencies:

(1) Revise RCW 70.94.430 to provide
for maximum criminal penalties of not
less than $10,000 per day per violation,
as required by 40 CFR 70.11(a)(3)(ii).

(2) Revise RCW 70.94.430 to allow the
imposition of criminal penalties against
any person who knowingly makes any
false material statement, representation
or certification in any form, in any
notice or report required by a permit, as
required by 40 CFR 70.11(a)(3)(iii). This
provision must include maximum
penalties of not less than $10,000 per
day per violation, and

(3) Revise RCW 70.94.430 to allow the
imposition of criminal penalties against
any person who knowingly renders
inaccurate any required monitoring
device or method, as required by 40 CFR
70.11(a)(3)(iii). This provision must
include maximum penalties of not less
than $10,000 per day per violation, or

(4) Demonstrate to the satisfaction of
EPA that these authorities are consistent
with 40 CFR 70.11, and therefore 40
CFR 63.91.

How Have These Agencies Satisfied
Enforcement Authority Deficiencies?

In response to EPA’s request, Ecology
submitted a letter dated October 7, 1996,
that addressed these issues. This
documentation included a legal
memorandum from the Attorney
General of Washington’s office dated
May 23, 1996, explaining how the
statutory authority in RCW 70.94.430(1)
may be interpreted to provide the
required authority, which satisfied
condition 1. In addition, Ecology
amended the state regulation at
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Washington Administrative Code
(WAC) 173-400-105(7) and (8) to
include prohibitions against knowingly
making false statements and knowingly
rendering inaccurate any monitoring
device, thus satisfying requirements 2
and 3. Furthermore, in a letter dated
February 28, 1997, Ecology provided
supporting documentation from BCAA,
SCAPCA, and OAPCA describing how
they each have addressed these issues.
In a letter dated May 5, 1997, Ecology
provided supporting documentation
from YRCAA describing how it has
addressed these issues. Ecology also
updated SCAPCA and OAPCA’s
supporting documentation in letters
dated June 4, 1997, and October 27,
1997, respectively. All four local
agencies committed to enforcing WAC
173—400-105(7) and (8) until such time
as they might adopt their own
equivalent regulations on this subject.
Based on information provided by
Ecology and the four locals, EPA has
determined that these actions
adequately address the issue of adequate
criminal authorities needed to meet the
requirements of 40 CFR 63.91 and 70.11,
and to obtain final delegation for all
sources within Ecology and the four
locals’ jurisdiction.

After resolving the above issues
related to criminal authorities, this
delegation was again delayed due to
certain state regulations which EPA
believed conflicted with the
enforcement authorities required for
delegation of federal programs. The
Regulatory Reform Act of 1995 (““‘Act”),
codified at Chapter 43.05 RCW
precludes “regulatory agencies,” as
defined in RCW 43.05.010, from
assessing civil penalties except for a
violation of a specific permit term or
condition; a repeat violation; a violation
that is not corrected within a reasonable
period of time; or a violation that has a
probability of placing a person in danger
of death or bodily harm, a probability of
causing more than minor environmental
harm, or of causing physical damage to
the property of another in excess of one
thousand dollars. Counsel for Puget
Sound Clean Air has provided EPA with
a legal opinion stating that the Act does
not apply to local air pollution control
authorities in Washington because local
air pollution control authorities are not
“regulatory agencies” within the
meaning of the Act. EPA has reviewed
the statutory and regulatory language
relied on by Puget Sound Clean Air’s
counsel in reaching this conclusion and
agrees that the Act does not constrain
the enforcement authority of local air
pollution control authorities and
therefore does not pose a bar to

delegation of CAA programs to local air
pollution control agencies in
Washington. As for the Act’s
applicability to Ecology’s enforcement
authorities, in letters dated June 10,
1997, and November 20, 1997, EPA
advised Ecology that the Act conflicted
with the necessary enforcement
authority required for authorization or
approval of federal environmental
programs to Ecology. Subsequently, on
December 10, 1997, in accordance with
RCW 43.05.902, Ecology formally
notified the Governor of Washington
that a conflict existed between the Act
and the requirements for State
authorization or approval of certain
federal environmental programs. As a
result of the determination of an
existing conflict, RCW 43.05.040, .050,
.060(3), and .070, which prohibit the
State from issuing civil penalties except
under certain circumstances, were
deemed to be inoperative to several
State environmental programs
administered by the Department of
Ecology, including the CAA program. In
reliance on this determination, EPA
believes that the conflict between the
Act and the requirements for EPA
approval of Ecology’s CAA programs
has been addressed by rendering
inoperative those portions of the Act
that conflicted with Ecology’s required
enforcement authorities.

What Changes Have Been Made to the
Original Delegation Request?

Since the August 26, 1996,
rulemaking, Ecology has submitted
several updated delegation requests on
behalf of itself and the four local
agencies to reflect the adoption of
revised or newly promulgated federal
standards. Based on these updated
requests, Ecology and the four locals’
current request includes certain
subparts in 40 CFR parts 61 and 63 in
effect on July 1, 2000, as adopted by
reference into WAC 173-400-075 on
November 22, 2000, as they apply to all
sources. Two exceptions to this are: (1)
Ecology, BCAA, and OAPCA, have
requested the Asbestos NESHAP for part
70 sources only; and (2) Ecology has
requested the Perchloroethylene Dry
Cleaning NESHAP for part 70 sources
only, as is allowed by their rule.

Both Ecology and SCAPCA have
requested that EPA waive the part
General Provisions notification
requirements, in accordance with 40
CFR 63.9 and 63.10, such that sources
would not need to send notifications
and reports to EPA, Region X. Ecology
submitted these requests in its letter
dated November 1, 1999, and SCAPCA
submitted a request in a letter dated
March 3, 1997. Ecology and SCAPCA

prefer to be the sole recipient of
notifications and reports to reduce the
burden on sources and EPA. By this
action, EPA, Region X is waiving the
notification and reporting requirements
in accordance with 40 CFR 63.9 and
63.10, such that sources only need to
provide notification and reports to
Ecology or SCAPCA, and would not
need to send notifications and reports to
EPA, Region X.

In addition, Ecology and SCAPCA
clarified to EPA, Region X that they seek
delegation of the reporting requirements
of 40 CFR 61.10 such that sources
covered by this provision need only
send reports to Ecology or SCAPCA and
not to EPA. By this action, EPA is
delegating the reporting requirements of
40 CFR 61.10 to Ecology and SCAPCA,
and sources only need to provide the
reports under that section to Ecology or
SCAPCA.

Ecology also requested approval of
Ecology’s state regulation at WAC 173—
400-091 to recognize this regulation as
federally enforceable for purposes of
establishing potential-to-emit
limitations. EPA is not taking action on
this request because this regulation has
already received federal approval in a
final Federal Register rule dated June 2,
1995 (see 60 FR 28726).

III. Summary of Action

Pursuant to the authority of CAA
section 112(1) of the Act and 40 CFR
part 63, subpart E, EPA is proposing to
approve Ecology’s request, and the
requests of BCAA, OAPCA, SCAPCA
and YRCAA, for program approval and
delegation of authority to implement
and enforce specific 40 CFR parts 61
and 63 Federal NESHAP regulations (as
they apply to both part 70 and non-part
70 sources) which have been adopted
into state law. EPA is proposing to
delegate this authority to Ecology for the
purpose of direct implementation
(within Ecology’s jurisdiction). EPA is
also proposing to delegate this authority
to BCAA, OAPCA, SCAPCA and
YRCAA. Additionally, EPA proposes to
approve the mechanism by which
Ecology and the four local agencies will
receive delegation of future NESHAP
regulations that are adopted unchanged
into state law; and also proposes to
waive the requirement for sources
within Ecology and SCAPCA’s
jurisdictions to send copies of
notifications and reports to EPA.

IV. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under Executive
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Order 12866, entitled “Regulatory
Planning and Review.”

This rule is not subject to Executive
Order 13045, entitled, ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks,” because it is
not an ‘“‘economically significant” action
under Executive Order 12866.

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. The EPA also may not issue
a regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State program and
rules implementing a Federal standard,
and does not alter the relationship or
the distribution of power and
responsibilities established in the CAA.
Thus, Executive Order 13132 does not
apply to this rule.

Although section 6 of the Executive
Order does not apply to this rule, EPA
did consult with representatives of State
and local governments in developing
this rule, and this rule is in response to

the State’s and local’s delegation
request.

C. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any rule on
small entities. 5 U.S.C. 603 and 604.
Alternatively, EPA may certify that the
rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small government
entities with jurisdiction over
populations of less than 50,000.

Delegation of authority to implement
and enforce unchanged federal
standards under section 112(1) of the
CAA does not create any new
requirements but simply transfers
primary implementation authorities to
the State (or local) agency. Therefore,
because this action does not impose any
new requirements, I certify that it does
not have a significant impact on any
small entities affected.

E. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate, or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the
delegation action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

F. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

G. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 4, 2001. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
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for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects

40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,
Benzene, Beryllium, Hazardous
substances, Mercury, Reporting and
recordkeeping requirements, Vinyl
chloride.

40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: June 5, 2001.

Ron Kreizenbeck,

Acting Regional Administrator, Region X.
Title 40, chapter I, parts 61 and 63 of

the Code of Federal Regulations is
proposed to be amended as follows:

PART 61—[AMENDED]

1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401, 7412, 7413,
7414, 7416, 7601 and 7602.

Subpart A—General Provisions

2. Section 61.04 is amended by
revising paragraphs (b)(WW)(i), (iv), (v),
and (vi), by adding paragraph
(b)(WW)(viii); and by revising the table
in paragraph (c)(10) to read as follows:

8§61.04 Address.

* * * * *

(b) * % %

(WW)(i)Washington: State of
Washington, Department of Ecology
(Ecology), P.O. Box 47600, Olympia,
WA 98504-7600.

Note: For a table listing Ecology’s

delegation status, see paragraph (c)(10) of this
section.

* * * * *

(iv) Spokane County Air Pollution
Control Authority (SCAPCA), West 1101
College Avenue, Suite 403, Spokane,
WA 99201.

Note: For a table listing SCAPCA’s
delegation status, see paragraph (c)(10) of this
section.

(v) Yakima Regional Clean Air
Authority (YRCAA), 6 South 2nd, Room
1016, Yakima, WA 98901.

Note: For a table listing YRCAA’s
delegation status, see paragraph (c)(10) of this
section.

(vi) Olympic Air Pollution Control
Authority (OAPCA), 909 Sleater-Kinney
Road SE, Suite 1, Lacey, WA 98503.

Note: For a table listing OAPCA’s
delegation status, see paragraph (c)(10) of this
section.

* * * * *

(viii) Benton Clean Air Authority
(BCAA), 650 George Washington Way,
Richland, WA 99352.

Note: For a table listing BCAA’s delegation
status, see paragraph (c)(10) of this section.

* * * * *
(C) L
(10) I

DELEGATION STATUS FOR PART 61 STANDARDS—REGION X

Subpart

AK Oregon

Washington

ADE
c1

ODE
Q3

LRAP
A4

Ecolog | BCA

y5

NWAP | OAPC

A8

PSCA
A9

SCAPC | SWAPC | YRCA

A. General Provisions 13
B. Radon from Underground Uranium Mines .
C. Beryllium
D. Beryllium Rocket Motor Firing
E. Mercury
F. Vinyl Chloride .......ccooiiiiiiiiiiei e
H. Emissions of Radionuclides other than Radon from

Dept of Energy facilities
|. Radionuclides from Federal Facilities other than Nu-

clear Regulatory Commission Licensees and not cov-

ered by Subpart H
J. Equipment Leaks of Benzene
K. Radionuclides from Elemental Phosphorus Plants ....
L. Benzene from Coke Recovery
M. Asbestos
N. Arsenic from Glass Plants
O. Arsenic from Primary Copper Smelters
P. Arsenic from Arsenic Production Facilities
Q. Radon from Dept of Energy facilities
R. Radon from Phosphogypsum Stacks ....
T. Radon from Disposal of Uranium Mill Tailings ..
V. Equipment Leaks ....
W. Radon from Operating
Y. Benzene from Benzene Storage Vessels
BB. Benzene from Benzene Transfer Operations .
FF. Benzene Waste Operations

X

X X X X
XX X X

X

o
XXXy X X
[}
XXX ZX X

XXX X
XXX X

X X

X X X X
X X X X
X X X X
XX XX X
XX XX X
XXX X X

x

XX XXX X
XXX X X
XX XXX X
X X X X X

XX XXX X
XXX XX X

XXX X
XXX X
XXX X
XXX X
XXX X
XXX X

1 Alaska Department of Environmental Conservation (1/18/97)
Note: Alaska received delegation for §61.145 and § 61.154 of subpart M (Asbestos), along with other sections and appendices which are referenced in §61.145, as
§61.145 applies to sources required to obtain an operating permit under Alaska’s regulations. Alaska has not received delegation for subpart M for sources not re-
quired to obtain an operating permit under Alaska’s regulations.

2|daho Division of Environmental Quality.
30regon Department of Environmental Quality.
4Lane Regional Air Pollution Authority.
5Washington Department of Ecology (7/1/00)

Note: Delegation of subpart M of this part applies to major Title V sources only, including Hanford. (Pursuant to RCW 70.105.240, only Ecology can enforce regula-

tions at Hanford).
6Benton Clean Air Authority (7/1/00)

Note: Delegation of subpart M of this part applies to major Title V sources only (excluding Hanford).

7Northwest Air Pollution Authority (7/1/99).
8 Olympic Air Pollution Control Authority (July 1, 2000)

Note: Delegation of subpart M of this part applies to major Title V sources only.

9 Puget Sound Clean Air Agency (7/1/99).
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10Spokane County Air Pollution Control Authority (7/1/00).

11 Southwest Air Pollution Control Authority (8/1/98).

12Yakima Regional Clean Air Authority (7/1/00).

13 Authorities which are not delegated include: §861.04(b); 61.12(d)(1); 61.13(h)(1)(ii) for approval of major alternatives to test methods; §61.14(g)(1)(ii) for ap-
proval of major alternatives to monitoring; §61.16; §61.53(c)(4); any sections in the subparts pertaining to approval of alternative standards (i.e., alternative means of
emission limitations), or approval of major alternatives to test methods or monitoring; and all authorities identified in the subparts (i.e., under “Delegation of Authority”)
that cannot be delegated. For definitions of minor, intermediate, and major alternatives to test methods and monitoring, see memorandum from John Seitz, Office of
Air Quality Planning and Standards, dated July 10, 1998, entitled, “Delegation of 40 CFR Part 63 General Provisions Authorities to State and Local Air Pollution Con-
trol Agencies.”

Note to paragraph (c)(10): Dates in parenthesis indicate the effective date of the federal rules that have been adopted by and delegated to the state or local air pol-
lution control agency. Therefore, any amendments made to these delegated rules after this effective date are not delegated to the agency.

PART 63—[AMENDED)] Subpart E—Approval of State §63.99 Delegated Federal authorities.
Programs and Delegation of Federal (a) * * *
1. The authority citation for part 63 Authorities (an)* * *

continues to read as follows: . .
) 2. Section 63.99 is amended by (i) * * *
Authority: 42 U.S.C. 7401, ef seq. revising the table in paragraph (a) (47)(i)
to read as follows:

DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF WASHINGTON

Subpart Ecology? | BcAAs | NWAP | oapcas | pscaas | scAPCAT| swaPCAS | YRCAA®

A General Provisions ! X X X X X X X X
D. Early Reductions . X X X X X X X X
F. HON-SOCMI ... X X X X X X X X
G. HON-Process Vents .... X X X X X X X X
H. HON-Equipment Leaks X X X X X X X X
|. HON—-Negotiated Leaks . X X X X X X X X
L. Coke Oven Batteries ....... X X X X X X X X
M. Perchloroethylene Dry Cleaning 2X X X X 9X
N. Chromium Electroplating X X X X X X X X
O. Ethylene Oxide Sterilizers . X X X X X X X X
Q. Industrial Process Cooling Towers X X X X X X X X
R. Gasoline Distribution X X X X X X X X
S. Pulp and Paper20 ............ X X X X X X X X
T. Halogenated Solvent Cleaning .. X X X X X X X X
U. Polymers and Resins | .............. X X X X X X X X
W. Polymers and Resins |I-Epoxy X X X X X X X X
X. Secondary Lead Smelting ... X X X X X X X X
Y. Marine Tank Vessel Loading .......... X X X
AA. Phosphoric Acid Manufacturing Plants X X X X X X X
BB. Phosphate Fertilizers Production Plants .... X X X X X X X
CC. Petroleum Refineries X X X X X X X X
DD. Off-Site Waste and Recovery X X X X X X X X
EE. Magnetic Tape Manufacturing X X X X X X X X
GG. Aerospace Manufacturing & Rework X X X X X X X X
HH. Oil and Natural Gas Production Facilities .... X X X X X X X
1. Shipbuilding and Ship Repair X X X X X X X X
JJ. Wood Furniture Manufacturing Operations . X X X X X X X X
KK. Printing and Publishing Industry X X X X X X X X
LL. Primary Aluminum 1 X X X
OO. Tanks—Level 1 ... X X X X X X X
PP. Containers X X X X X X X
QQ. Surface Impoundments X X X X X X X
RR. Individual Drain Systems X X X X X X X
SS. Closed Vent Systems, Control DeV|ces Recovery Devices and

Routing to a Fuel Gas System or Process ... X X X X X X X
TT. Equipment Leaks—Control Level 1 X X X X X X X
UU. Equipment Leaks—Control Level 2 X X X X X X X
VV. Oil-Water Separators and Organic-Water Separators .. X X X X X X X
WW. Storage Vessels (Tanks)—Control Level 2 .... X X
YY. Source Categories: Generic MACT X X
CCC. Steel Pickling—HCI Process Facilities and Hydrochloric ACId Re-

generation Plants . X X
DDD. Mineral Wool Production X X
EEE.Hazardous Waste Combustors .... X X
GGG. Pharmaceuticals Production X X
HHH. Natural Gas Transmission and Storage Facilities X X
IIl. Flexible Polyurethane Foam Production ........ X X
JJJ. Polymers and Resins IV ................... X X X
LLL. Portland Cement Manufacturing ..... X X
MMM. Pesticide Active Ingredient Production X X
NNN. Wool Fiberglass Manufacturing .............. X X
0O0O0. Manufacture of Amino Phenolic Resins .
PPP. Polyether Polyols Production ............... X X
RRR. Secondary Aluminum Production
TTT. Primary Lead Smelting .... X X
VVV. Publicly Owned Treatment Works
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF WASHINGTON—Continued
Subpart Ecology? | BcAAs | NWAP | oapcas | pscaas | scaPcA7| swapcas | YRCAA®
XXX. Ferroalloys Production: Ferromanganese & Silicomanganese ........ X X

1General Provision authorities which may not be delegated include: §8§63.6(g); 63.6(h)(9); 63.7(e)(2)(ii) and (f) for approval of major alternatives to test methods;
§63.8(f) for approval of major alternatives to monitoring; § 63.10(f); and all authorities identified in the subparts (i.e., under “Delegation of Authority”) that cannot be
delegated. For definitions of minor, intermediate, and major alternatives to test methods and monitoring, see memorandum from John Seitz, Office of Air Quality Plan-
ning and Standards, dated July, 10, 1998, entitled, “Delegation of 40 CFR Part 63 General Provisions Authorities to State and Local Air Pollution Control Agencies.”

2Washington Department of Ecology (July 1, 2000)

Note: Delegation of Subpart M to Ecology applies to part 70 sources only.

3Benton Clean Air Authority (July 1, 2000)

4Northwest Air Pollution Authority (July 1, 1999)

5Olympic Air Pollution Control Authority (July 1, 2000)

6 Puget Sound Clean Air Agency (July 1, 1999)

7 Spokane County Air Pollution Control Authority (July 1, 2000)

8 Southwest Air Pollution Control Authority (August 1, 1998)

9Yakima Regional Clean Air Authority (July 1, 2000)

Note: Delegation of Subpart M to YRCAA applies to part 70 sources only.

10Subpart S of this part is delegated to these agencies as applies to all applicable facilities and processes as defined in 40 CFR 63.440, except kraft and sulfite
pulping mills. The Washington Department of Ecology (Ecology) retains the authority to regulate kraft and sulfite pulping mills in the State of Washington, pursuant to
Washington Administrative Code (WAC) 173-405-012 and 173-410-012.

11 Subpart LL of this part cannot be delegated to any local agencies in Washington because Ecology retains the authority to regulate primary aluminum plants, pur-
suant to WAC 173-415-012.

Note to paragraph (a)(47): Dates in parenthesis indicate the effective date of the federal rules that have been adopted by and delegated to the state or local air pol-

lution control agency. Therefore, any amendments made to these delegated rules after this effective date are not delegated to the agency.

[FR Doc. 01-16692 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-6996-8]

Approval of Section 112(l) Authority for
Hazardous Air Pollutants; Chemical
Accident Prevention Provisions; Risk
Management Plans; New Jersey
Department of Environmental
Protection

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to section 112(1) of
the Clean Air Act (CAA), the New Jersey
Department of Environmental Protection
(NJDEP) requested delegation of the
Federal Chemical Accident Prevention
Provisions promulgated by EPA under
section 112(r) of the CAA for all
stationary sources with covered
processes (subject sources) under its
jurisdiction except those having certain
specified flammable liquified petroleum
gases (LPG). This action proposes to
grant such authority. In the Rules
section of this Federal Register, EPA is
granting NJDEP the authority to
implement and enforce the Toxic
Catastrophe Prevention Act Program
rule, effective July 20, 1998, at New
Jersey Administrative Code (NJAC)
7:31-1.1 through 1.10 and NJAC 7:31—
2.1 through 8.2 in place of the Federal
Chemical Accident Prevention
Provisions for all subject sources under
NJDEP’s jurisdiction. EPA retains the
authority to regulate subject sources
having processes covered only because

they contain regulated quantities of LPG
gases regulated under the New Jersey
Liquified Petroleum Gas Act of 1950
(NJSA 21:1B). The direct final rule
explains the rationale for this approval.
EPA is taking direct final action without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no adverse comments. If
no adverse comments are received no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
should do so at this time. In the spirit
of Executive Orders 13132 and 13175,
and consistent with EPA policy to
promote communications between EPA
and State, local and tribal governments,
EPA specifically solicits comments on
this proposed rule from State, local and
tribal officials.

DATES: Written comments must be
received by August 2, 2001.

ADDRESSES: Written comments should
be addressed to: Steven C. Riva, Chief,
Permitting Section, Air Programs
Branch, U. S. Environmental Protection
Agency, Region 2, 290 Broadway, New
York, New York 10007-1866, with a
copy to Ms. Shirlee Schiffman, Chief,
Bureau of Chemical Release Information
and Prevention, New Jersey Department
of Environmental Protection, P.O. Box
424, 22 South Clinton Avenue, Trenton,
New Jersey 08625—0424. Copies of the
submitted requests are available for
public review at EPA Region 2’s office
during normal business hours (docket #
A—-2000-23). Any State responses to
comments must be submitted to the

Administrator within 30 days of the
close of the public comment period.
FOR FURTHER INFORMATION CONTACT.:
Umesh Dholakia at (212) 637—4023
SUPPLEMENTARY INFORMATION:

Authority: This action is issued under the
authority of section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: May 25, 2001.

Kathleen C. Callahan,

Acting Regional Administrator, Region 2.
[FR Doc. 01-16562 Filed 7-2—01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63 and 264

[FRL—7002-8]

NESHAP: Standards for Hazardous Air

Pollutants for Hazardous Waste
Combustors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to take
action on NESHAP: Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors. The revisions make
targeted amendments to the regulations
for hazardous waste burning cement
kilns, lightweight aggregate kilns, and
incinerators promulgated on September
30, 1999 (NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors). The revisions make
improvements to the implementation of
the emission standards, primarily in the
areas of compliance, testing and
monitoring. We are proposing these
revisions to make it easier to comply
with the September 30, 1999 final rule.
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In the “Rules and Regulations”
section of the Federal Register, we are
amending the September 30, 1999 final
rule without prior proposal to
incorporate these revisions because we
view the amendments as
noncontroversial and anticipate no
adverse comment. We have explained
our reasons for this approach in the
preamble to the direct final rule. If we
receive adverse comment on a distinct
amendment, however, we will withdraw
the direct final action for that
amendment and the amendment will
not take effect. We will address all
public comments in a subsequent final
rule based on this proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting on any
amendment must do so at this time.
DATES: Written comments must be
received by August 17, 2001.
ADDRESSES: If you wish to comment on
this proposed rule, you must send an
original and two copies of the comments
referencing Docket Number F-2001—
RC4P-FFFFF to: RCRA Information
Center (RIC), Office of Solid Waste
(5305G), U.S. Environmental Protection
Agency Headquarters (EPA HQ), Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460—
0002; or, (2) if using special delivery,
such as overnight express service: RIC,
Crystal Gateway One, 1235 Jefferson
Davis Highway, First Floor, Arlington,
VA 22202. You may also submit
comments electronically following the
directions in the SUPPLEMENTARY
INFORMATION section below.

You may view public comments and
supporting materials in the RIC. The RIC
is open from 9 am to 4 pm Monday
through Friday, excluding Federal
holidays. To review docket materials,
we recommend that you make an
appointment by calling 703—-603—-9230.
You may copy up to 100 pages from any
regulatory document at no charge.
Additional copies cost $ 0.15 per page.
For information on accessing an
electronic copy of the data base, see the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703—412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information on specific aspects of this
proposed rule, contact Mr. Frank Behan
at 703—-308-8476, behan.frank@epa.gov,
or write him at the Office of Solid

Waste, 5302W, U.S. EPA, Ariel Rios
Building, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460.

SUPPLEMENTARY INFORMATION: This
document concerns NESHAP: Standards
for Hazardous Air Pollutants for
Hazardous Waste Combustors. For
further information, please see the
information provided in the direct final
action that is located in the “Rules and
Regulations” section of this Federal
Register publication.

Submittal of Comments

You may submit comments
electronically by sending electronic
mail through the Internet to: rera-
docket@epamail.epa.gov. You should
identify comments in electronic format
with the docket number F-2001-RC4P-
FFFFF. You must submit all electronic
comments as an ASCII (text) file,
avoiding the use of special characters or
any type of encryption. The official
record for this action will be kept in the
paper form. Accordingly, we will
transfer all comments received
electronically into paper form and place
them in the official record which will
also include all comments submitted
directly in writing. The official record is
the paper record maintained at the RIC
as described above. We may seek
clarification of electronic comments that
are garbled in transmission or during
conversion to paper form.

You should not electronically submit
any confidential business information
(CBI). You must submit an original and
two copies of CBI under separate cover
to: RCRA CBI Document Control Officer,
Office of Solid Waste (5305W), U.S.
EPA, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

If you do not submit comments
electronically, we are asking prospective
commenters to voluntarily submit one
additional copy of their comments on
labeled personal computer diskettes in
ASCII (text) format or a word processing
format that can be converted to ASCII
(text). It is essential that you specify on
the disk label the word processing
software and version/edition as well as
the commenter’s name. This will allow
us to convert the comments into one of
the word processing formats used by the
Agency. Please use mailing envelopes
designed to protect the diskettes. We
emphasize that submission of diskettes
is not mandatory, nor will it result in
any advantage or disadvantage to any
commenter.

I. Description of Proposed Amendments

Today’s notice proposes specific
changes to the NESHAP: Final

Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors (Phase
I) rule, published September 30, 1999
(64 FR 52828). After promulgation,
commenters (primarily the regulated
community) raised numerous issues
through informal comments and during
litigation settlement discussions. After
considering the issues raised, we have
decided to propose for comment a
limited number of changes to the Phase
I final rule, most of the proposed
changes relating to compliance and
implementation of the rule.

In the “Rules and Regulations”
section of the Federal Register, we are
amending the September 30, 1999 final
rule without prior proposal to
incorporate these revisions because we
view the amendments as
noncontroversial and anticipate no
adverse comment. We have explained
our reasons for this approach in the
preamble to the direct final rule, and do
not believe it necessary to repeat those
discussions here. If we receive adverse
comment on a distinct amendment, we
will withdraw the direct final action for
that amendment and the amendment
will not take effect. We will address all
public comments in a subsequent final
rule based on this proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting on any
amendment must do so at this time.

For further information, please see the
“Rules and Regulations” section of
today’s Federal Register publication.

II. How Can I Influence EPA’s Thinking
on This Rule?

In developing this rule, we tried to
address the concerns of all our
stakeholders. Your comments will help
us improve this rule. We invite you to
provide different views on options we
propose, new approaches we haven’t
considered, new data, how this rule may
effect you, or other relevant information.
We welcome your views on all aspects
of this rule. Your comments will be
most effective if you follow the
suggestions below:

» Explain your views as clearly as
possible and why you feel that way.

» Provide solid technical and cost
data to support your views.

« If you estimate potential costs,
explain how you arrived at the estimate.

e Tell us which parts you support, as
well as those you disagree with.

» Provide specific examples to
illustrate your concerns. Offer specific
alternatives.

» Refer your comments to specific
sections of the proposal, such as the
units or page numbers of the preamble,
or the regulatory sections.
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» Make sure to submit your
comments by the deadline in this
notice.

¢ Be sure to include the name, date,
and docket number with your
comments.

List of Subjects
40 CFR Part 63

Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

40 CFR Part 264

Air pollution control, Environmental
Protection Agency, Hazardous waste,
Insurance, Packaging and containers,
Reporting and recordkeeping
requirements, Security measures, Surety
bonds.

Dated: June 18, 2001.
Christine Todd Whitman,
Administrator.
[FR Doc. 01-16427 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63, 264, 265, 266, and 270
[FRL-7001-9]

RIN 2050-AE79

NESHAP: Standards for Hazardous Air
Pollutants for Hazardous Waste
Combustors—Proposed Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Under the Clean Air Act
(CAA), EPA established new emissions
standards for hazardous waste burning
cement kilns, lightweight aggregate
kilns, and incinerators on September 30,
1999 (NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors). Following
promulgation of this final rule, the
regulated community, through informal
comments and through litigation, raised
numerous issues related to specific
requirements of the final rule. In
response to relevant concerns, we are
proposing and taking comment on
certain targeted changes to the final
rule. These regulatory changes do not
propose to amend the numerical
emission standards, but rather focus on
improvements to the implementation of
the emission standards, primarily in the
areas of compliance, testing and
monitoring.

DATES: Comments must be submitted by
August 17, 2001.

ADDRESSES: If you wish to comment on
this proposed rule, you must send an
original and two copies of the comments
referencing Docket Number F-2001—
RC5P-FFFFF to: RCRA Information
Center (RIC), Office of Solid Waste
(5305G), U.S. Environmental Protection
Agency Headquarters (EPA HQ), Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW, Washington, D.C. 20460—
0002; or, (2) if using special delivery,
such as overnight express service: RIC,
Crystal Gateway One, 1235 Jefferson
Davis Highway, First Floor, Arlington,
VA 22202. You may also submit
comments electronically following the
directions in the SUPPLEMENTARY
INFORMATION section below.

You may view public comments and
supporting materials in the RIC. The RIC
is open from 9 am to 4 pm Monday
through Friday, excluding Federal
holidays. To review docket materials,
we recommend that you make an
appointment by calling 703-603—-9230.
You may copy up to 100 pages from any
regulatory document at no charge.
Additional copies cost $ 0.15 per page.
For information on accessing an
electronic copy of the data base, see the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800—424-9346 or TDD 1—
800-553-7672 (hearing impaired).
Callers within the Washington
Metropolitan Area must dial 703—412—
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday—Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information on specific aspects of this
proposed rule, contact Mr. Frank Behan
at 703-308-8476, behan.frank@epa.gov,
or write him at the Office of Solid
Waste, 5302W, U.S. EPA, Ariel Rios
Building, 1200 Pennsylvania Avenue,
NW, Washington, D.C. 20460.

SUPPLEMENTARY INFORMATION:
Submittal of Comments

You may submit comments
electronically by sending electronic
mail through the Internet to: rcra-
docket@epamail.epa.gov. You should
identify comments in electronic format
with the docket number F-2001-RC5P—
FFFFF. You must submit all electronic
comments as an ASCII (text) file,
avoiding the use of special characters or
any type of encryption. The official
record for this action will be kept in the
paper form. Accordingly, we will
transfer all comments received
electronically into paper form and place
them in the official record which will
also include all comments submitted
directly in writing. The official record is

the paper record maintained at the RIC
as described above. We may seek
clarification of electronic comments that
are garbled in transmission or during
conversion to paper form.

You should not electronically submit
any confidential business information
(CBI). You must submit an original and
two copies of CBI under separate cover
to: RCRA CBI Document Control Officer,
Office of Solid Waste (5305W), U.S.
EPA, Ariel Rios Building, 1200
Pennsylvania Avenue, NW, Washington,
D.C. 20460.

If you do not submit comments
electronically, we are asking prospective
commenters to voluntarily submit one
additional copy of their comments on
labeled personal computer diskettes in
ASCII (text) format or a word processing
format that can be converted to ASCIL
(text). It is essential that you specify on
the disk label the word processing
software and version/edition as well as
the commenter’s name. This will allow
us to convert the comments into one of
the word processing formats used by the
Agency. Please use mailing envelopes
designed to protect the diskettes. We
emphasize that submission of diskettes
is not mandatory, nor will it result in
any advantage or disadvantage to any
commenter.

Acronyms Used in the Rule

APCD—AIr pollution control device
ASME—American Society of
Mechanical Engineers

CAA—<Clean Air Act
CEMS—Continuous emissions
monitors/monitoring system
COMS—Continuous opacity monitoring
system

CFR—Code of Federal Regulations
DOC—Documentation of Compliance
DRE—Destruction and removal
efficiency

dscf—Dry standard cubic feet
dscm—Dry standard cubic meter
EPA/USEPA—United States
Environmental Protection Agency
gr—Grains

HAP—Hazardous air pollutant
HWC—Hazardous waste combustor
MACT—Maximum Achievable Control
Technology

NESHAP—National Emission Standards
for HAPs

ng—Nanograms

NIC—Notice of Intent to Comply
NOC—Notification of compliance
OPL—Operating parameter limit
PM—Particulate matter
POHC—Principal organic hazardous
constituent

ppmv—Parts per million by volume
RCRA—Resource Conservation and
Recovery Act

TEQ—Toxicity equivalence
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Part One: Overview and Background
for This Proposed Rule

I. What Is the Purpose of This Proposed
Rule?

Today’s notice proposes specific
changes to the NESHAP: Final
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors (Phase
I) rule, published September 30, 1999
(64 FR 52828). After promulgation,
commenters (primarily the regulated
community) raised numerous potential
issues through informal comments and
during litigation settlement discussions.
After considering the issues raised, we
have decided to propose for comment
twenty amendments to the final rule,
most of the proposed changes relating to
compliance and implementation of the
rule.

The ability of facilities to meet the
September 30, 2002 compliance date
may be dependent upon when these
proposed changes are made final. While
we expect to complete the rulemaking
process and publish final amendments
in a timely manner, we request
comments on how the timing of these
rule changes could impact compliance.
In addition, we solicit comments on
solutions to address compliance
problems should they arise (e.g., use of
§63.1206(b)(4) to obtain an extension of
compliance with the emission standards
of up to one year).

In the “Rules and Regulations”
section of the Federal Register, we are
taking direct final action on thirteen
additional amendments to the Phase I
rule. If you wish to comment on those
amendments, you must submit
comments following the directions in
the ADDRESSES section of that action.

The remaining sections of this part
provide additional background
information on the Phase I final rule.

I1. What Is the Phase I Rule?

In the Phase I final rule, we adopted
National Emissions Standards for
Hazardous Air Pollutants to control
toxic emissions from the burning of
hazardous waste in incinerators, cement
kilns, and lightweight aggregate kilns.
These emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices. Additional risk-based
conditions necessary to protect human
health and the environment may be
imposed (assuming a proper, site-
specific justification) under section
3005(c)(3) of the Resource Conservation
and Recovery Act (RCRA).

Section 112 of the CAA requires
emissions standards for hazardous air

pollutants to be based on the
performance of the Maximum
Achievable Control Technology
(MACT). These standards apply to the
three major categories of hazardous
waste burners—incinerators, cement
kilns, and lightweight aggregate kilns.
For purposes of today’s proposal, we
refer to these three categories
collectively as hazardous waste
combustors (HWC). Hazardous waste
combustors burn about 80% of the
hazardous waste combusted annually
within the United States. The Phase I
HWC MACT standards are expected to
achieve significant reductions in the
amount of hazardous air pollutants
being emitted each year.

Additionally, the Phase | HWC MACT
rule satisfies our obligation under RCRA
(the main statute regulating hazardous
waste management) to ensure that
hazardous waste combustion is
conducted in a manner protective of
human health and the environment. By
using both CAA and RCRA authorities
in a harmonized fashion, we consolidate
regulatory control of hazardous waste
combustion into a single set of
regulations, thereby minimizing the
potential for conflicting or duplicative
federal requirements.

More information on the Phase I HWC
MACT rule is available electronically
from the World Wide Web at
www.epa.gov/hwemact.

II1. What Related Actions Have Been
Taken Since Publication of the Phase I
Rule?

On November 19, 1999, we issued a
technical correction to the Phase Il HWC
MACT final rule (64 FR 63209). It
clarified our intent with respect to
certain aspects of the Notification of
Intent to Comply and Progress Report
requirements of the 1998 ““Fast Track”
final rule (63 FR 33783). Additionally,
specific to the Phase I HWC MACT final
rule, we corrected several typographical
errors and omissions.

On July 10, 2000, we issued a second
technical correction to the Phase Il HWC
MACT final rule (65 FR 42292). This
action corrected additional
typographical errors and clarified
several issues to make the Phase I rule
easier to understand and implement.
This action also supplied one omission
from the technical correction published
on November 19, 1999, and made one
correction to the related June 19, 1998
“Fast Track” final rule (63 FR 33783).

On July 25, 2000, the Court of
Appeals for the District of Columbia
decided Chemical Manufacturers
Association v. EPA, 217 F. 3d 861 (D.C.
Cir. No. 99-1236). The court held that
EPA had the legal authority to



35128

Federal Register/Vol. 66, No. 128/ Tuesday, July 3, 2001/Proposed Rules

promulgate a requirement of early
cessation of hazardous waste burning
activity for those sources not intending
to comply with the MACT emission
standards. However, the court also held
that we had not adequately explained
our reasons for imposing the early
cessation requirement. As a result, the
court vacated the early cessation
requirement and the related Notice of
Intent to Comply (NIC) and Progress
Report requirements. This vacature took
effect on October 11, 2000. Since the
requirements were not vacated until
after sources were required to submit
their NICs (on October 2, 2000), we
determined that the court’s action does
not impact a source’s ability to request
a RCRA permit modification using the
streamlined procedures of 40 CFR
270.42(j)(1). As long as a source
complied with the NIC provisions
(including filing the NIC before the
provision was vacated), the source has
met the requirements in 40 CFR
270.42(j)(1) and is therefore eligible for
the streamlined RCRA permit
modification process. The court’s
decision does not impact the emission
standards or compliance schedule for
the other requirements of the HWC
NESHAP Subpart EEE.

On November 9, 2000, we issued a
third technical correction to the Phase I
HWC MACT final rule (65 FR 67268). It
clarified our intent with respect to the
applicability of new source versus
existing source standards for hazardous
waste incinerators. This action also
clarified three issues to make the Phase
I rule easier to understand and
implement.

On May 14, 2001, we issued a final
rule implementing two court orders that
removed affected provisions of the
Phase | HWC MACT final rule from the
Code of Federal Regulations (66 FR
24270). This action removed the Notice
of Intent to Comply provisions
(discussed above) and certain operating
parameter limits of baghouses and
electrostatic precipitators.

IV. How Can I Influence EPA’s
Thinking on This Rule?

In developing this proposal, we tried
to address the concerns of all our
stakeholders. Your comments will help
us improve this rule. We invite you to
provide different views on options we
propose, new approaches we haven’t
considered, new data, how this rule may
effect you, or other relevant information.
We welcome your views on all aspects
of this proposed rule. Your comments
will be most effective if you follow the
suggestions below:

» Explain your views as clearly as
possible and why you feel that way.

 Provide solid technical and cost
data to support your views.

« If you estimate potential costs,
explain how you arrived at the estimate.

» Tell us which parts you support, as
well as those you disagree with.

» Provide specific examples to
illustrate your concerns.

* Offer specific alternatives.

» Refer your comments to specific
sections of the proposal, such as the
units or page numbers of the preamble,
or the regulatory sections.

* Make sure to submit your
comments by the deadline in this
notice.

e Be sure to include the name, date,
and docket number with your
comments.

Part Two: NESHAP—Proposed
Amendments to the HWC Final Rule

I. Definition of Research, Development,
and Demonstration Sources

Section 63.1200, Table 1, exempts
research, development, and
demonstration sources from the Part 63,
Subpart EEE, hazardous waste
combustor MACT standards.? We
explained at promulgation that the
hazardous waste combustor emission
standards and compliance assurance
requirements may not be appropriate for
these sources because of their typically
intermittent operations and small size.
See 64 FR at 52839.

The rule defines research,
development, or demonstration sources
as those sources engaged in laboratory,
pilot plant, or prototype demonstration
operations: (1) Whose primary purpose
is to conduct research, development, or
short-term demonstration of an
innovative and experimental hazardous
waste treatment technology or process;
and (2) where the operations are under
the close supervision of technically-
trained personnel.

Stakeholders express concern that the
definition of demonstration source and
the provision to allow unlimited one-
year time extensions to the exemption
may result in commercial, production
sources taking inappropriate advantage
of the exemption. We request comment
on approaches to preclude
inappropriate use of the exemption for
demonstration sources. Approaches that
we are considering include: (1) Clearly
distinguishing between research and
development sources versus
demonstration sources, and limiting the
exemption for demonstration sources to
one year or less; or (2) requiring

1Hazardous waste research, development, and
demonstration sources remain subject to RCRA
permit requirements under § 270.65. See 64 FR at
52839.

documentation of how a source’s
demonstration of an innovative or
experimental hazardous waste treatment
technology or process is different from
the waste management services
provided by a commercial hazardous
waste combustor.

II. Identification of an Organics
Residence Time That Is Independent of
and Shorter Than the Hazardous Waste
Residence Time

“Hazardous waste residence time”’ is
defined at § 63.1201(a) as the time
elapsed from cutoff of the flow of
hazardous waste into the combustor
(including, for example, the time
required for liquids to flow from the
cutoff valve into the combustor) until
solid, liquid, and gaseous materials from
the hazardous waste, excluding residues
that may adhere to combustion chamber
surfaces, exit the combustion chamber.
As stakeholders recognize, hazardous
waste residence time has significant
regulatory and enforcement
implications. For example, if a source
were to exceed an operating
requirement or emission standard after
the hazardous waste residence time has
expired, it is not a violation if the
exceedance occurred during start-up or
shut-down, or because of a malfunction
provided that the source follows the
procedures and corrective measures
prescribed in the start-up, shut-down,
and malfunction plan. In addition, after
the hazardous waste residence time has
expired, sources may elect to comply
with emission standards the Agency has
promulgated under sections 112 and
129 of the Clean Air Act for source
categories that do not burn hazardous
waste in lieu of the hazardous waste
combustor standards of Subpart EEE,
Part 63. See §63.1206(b)(1). 2

Since promulgation of the hazardous
waste combustor rule, stakeholders have
raised the issue of whether a hazardous
waste organics residence time should be
defined that is independent of and
shorter than the bulk solids residence
time.

Industry stakeholders recommend an
approach to calculate a hazardous waste
organics residence time that defines
when organic constituents in solid
materials have been destroyed. 3
Although the concept has merit, several

2 As discussed in Section XIX, if sources elect to
comply temporarily with alternative section 112 or
129 MACT standards after the hazardous waste
residence time has expired, sources nonetheless
remain an affected source only under Subpart EEE
for hazardous waste combustors.

3Email from David Case, Environmental
Treatment Council, to Bob Holloway, EPA, with
attachment entitled ‘“Proposed Method for
Calculation of Hazardous Constituents Retention
Time,” dated June 7, 2000.
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issues must be addressed prior to
revising the rule to allow sources to
petition the Administrator for case-by-
case determinations of an organics
residence time. We therefore are not
proposing a change at this time but are
requesting comment on the concept and
implementation of an organic residence
time.

As contemplated by stakeholders, the
hazardous waste organics residence
time would be independent of and
considerably shorter than the bulk
hazardous waste residence time
discussed above. As with the bulk
hazardous waste residence time, an
organics residence time would have
significant regulatory and enforcement
implications. After the hazardous waste
organics residence time has expired, an
exceedance of the carbon monoxide or
hydrocarbon emission standard or an
operating parameter limit associated
with the destruction and removal
efficiency (DRE) or dioxin/furan
emission standards would not be a
violation if the exceedance occurred
during start-up or shut-down or were
caused by a malfunction and sources
comply with the procedures and
corrective measures prescribed in the
start-up, shut-down, and malfunction
plan. In addition, it seems appropriate
to allow sources to elect to comply with
standards the Agency has promulgated
under sections 112 or 129 of the Clean
Air Act to control organic emissions for
source categories that do not burn
hazardous waste in lieu of the
hazardous waste combustor standards of
Subpart EEE, Part 63. As discussed in
Section III below, however, providing
only a partial transition from the
hazardous waste combustor MACT
standards of Subpart EEE may be
problematic.

A. What Is the Approach Stakeholders
Recommend to Calculate Hazardous
Waste Organics Residence Time?

Stakeholders suggest that a hazardous
waste organics residence time can be
calculated as the sum of: (1) The time
for the solid matrix containing the
organic constituents to reach the target
temperature required to destroy the
organics; (2) the time for the organic
constituent to be destroyed at the target
temperature; and (3) the time for the gas
to pass through the combustion chamber
and exit the air pollution control
system. The time required for the
organic constituents within the solid
matrix to reach the target temperature
would be calculated using standard heat
transfer equations which are available in

chemical engineering references. ¢
Stakeholders state that these equations
can be applied to various materials,
assuming the thermal conductivity of
the material. These equations also can
be applied easily to various geometries,
such as a 55 gallon drum (right circular
cylinder), or to irregular shaped items
resulting from shredder feed.

Stakeholders state that once the solid
is at the target temperature the time for
the hazardous constituent to be
destroyed can be calculated using
equations that are readily available from
Dr. Dellinger’s work on developing the
low oxygen thermal stability index for
hazardous organic compound
incinerability. 3 Using Dellinger’s
kinetic models under low oxygen
conditions, the destruction time for
hazardous constituents can be
calculated.

To implement this approach to
calculate a hazardous waste organics
residence time, stakeholders suggest
that sources should include the
retention time evaluation and
calculations in a report developed by an
independent Professional Engineer with
combustion engineering expertise.
Sources would submit the report to the
Administrator for review and approval.

B. How Would Site-Specific Factors Be
Addressed?

Stakeholders state that the general
approach can be readily applied to
various scenarios as necessary on a site-
specific basis. Stakeholders have
considered how some scenarios could
be addressed, as discussed below, and
believe that approaches to address other
scenarios would become apparent as the
approach is applied to the site-specific
situation.

1. How Would Various Geometric
Shapes and Sizes of Solids Be
Addressed?

Stakeholders acknowledge that an
incineration process can have several
types of solid feed such as bulk solids,
direct drum feed in various sizes,
shredded waste feed, and other
mechanisms. Each of these solid feed
scenarios can be evaluated for the heat
transfer step by assigning an appropriate
geometry to the solid for use in the heat

4 Geankoplis, C.J., “Transport Processes and Unit
Operations,” Chapters 3 and 4, Allyn and Bacon,
Inc., Boston, 1978.

5B. Dellinger, et al, “Development of a Thermal
Stability Based Index of Hazardous Waste
Incinerability,” University of Dayton Research
Institute Final Report Under EPA Cooperative
Agreement CR-813938, November 15, 1991. Also,
B. Dellinger, et al, “Development of a Thermal
Stability Based Index of Hazardous Organic
Compound Incinerability,” Environmental Science
and Technology, 24, p.316, March 1990.

flux equations. Heat transfer will take
place more rapidly in shredded waste
feed, in which the particle size of the
solids is reduced. At the other extreme
is a monolith in a 55 gallon drum,
which will require a longer time for the
center point to reach the target
temperature. The center point of the
monolith can be considered the point
where the organic constituent is located
for ensuring a worst case for the heat
transfer step. Site-specific feed can be
modeled by evaluating the actual
geometry and size of solid feed and
post-shredder feed.

2. How Would the Thermal
Conductivity of the Solid Be
Determined?

The time for the solid mass to reach
temperature will depend on the thermal
conductivity of the solid mass. The
thermal conductivity is a key parameter
in the heat transfer equation. The types
of solid feed managed at a particular site
can be used to select a worst case
material for thermal conductivity.
Stakeholders present as an example a
facility that feeds certain polymeric
monolithic materials in 55 gallon
drums. Certain polymers may have a
low thermal conductivity that can be
used as a worst case. References such as
Perry’s Chemical Engineering Handbook
can be consulted to provide a range of
thermal conductivities for
consideration. For example,
stakeholders note that polypropylene
has one of the lower thermal
conductivities of 0.08 BTU/hr-sq.ft.-°F
(see Table 23—10 in Perry’s Handbook).
This might provide a good worst case
value to use for the solid mass thermal
conductivity for this source.

3. How Would a Worst-Case Organic
Constituent Be Selected?

Stakeholders suggest that a worst-case
hazardous organic constituent could be
selected on the basis of its ranking in
various incinerability indices, just as
principal organic hazardous
constituents (POHCs) are selected for
demonstrating destruction and removal
efficiency (DRE). A constituent that
ranks high in both the heat of
combustion and low oxygen thermal
stability indices could be used. In
addition, a few compounds with
complex structures that would be
expected to yield various decomposition
byproducts could be modeled. Examples
of such compounds are
pentachlorophenol, perchloroethylene,
and certain pesticides. Stakeholders
suggest that Dr. Dellinger’s work, cited
above, can be consulted to select
additional worst case constituents.



35130

Federal Register/Vol. 66, No. 128/ Tuesday, July 3, 2001/Proposed Rules

4. How Would the Target Destruction
Temperature Be Selected?

Stakeholders suggest that target
destruction temperatures can be
selected based on the kinetic studies of
Dr. Dellinger. Stakeholders state that
Dellinger has generally found that any
organic chemical and its organic
byproducts can be completely destroyed
at 800°C.¢ Also, the range of destruction
temperatures published by Dellinger can
be consulted to select a target
temperature on a site-specific basis for
the types of wastes that are managed.

5. How Would Paralytic and Starved Air
Conditions Be Addressed?

Stakeholders acknowledge that
certain solid geometries may result in
the organic constituent being isolated
from combustion air, such that pyrolytic
conditions must be assumed.
Nonetheless, stakeholders state that a
destruction time can still be calculated
and the low oxygen conditions can be
incorporated into the kinetic model.
Dellinger has published such
calculations in developing the low
oxygen thermal stability index for
incinerability.” Stakeholders state that
pyrolytic conditions would likely be
required to be assumed for monolithic
feed. They note that shredder-feed,
however, substantially reduces the
particle size of the solid feed, and
mixing with combustion air is achieved.

6. How Would Heat Sink and Other
Heat Consuming Factors Be Addressed?

Stakeholders acknowledge that other
factors in a given waste may consume
energy, requiring another step or two to
the retention time calculation. For
example, a solid waste monolith that is
a low melting point solid will go
through a melting transition that will
consume heat before the temperature of
the mass rises past the transition point.
Stakeholders state that this step can be
easily added to the retention time
calculation, if necessary. Similarly, a
waste may contain a pocket of water or
other low boiling point material, and a
step for enthalpy of vaporization may
need to be added. Stakeholders note that
these calculations can also be performed
as a form of sensitivity analysis to
determine how conservative the
retention time calculation is.

6 See Attachment 5 of ETC’s Comments to the
MACT Rule, Docket F—-96—RCSP-FFFFF, filed
August 19, 1996.

7 Dellinger, B. et al, “PIC Formation Under
Pyrolytic and Starved Air Conditions,” EPA
Publication No. EPA/600/S2-86/006, July 1986.

B. What Are the Unresolved Issues
About Stakeholders’ Recommended
Approach?

We acknowledge that the residence
time for organic constituents in a solid
matrix is generally less than the
residence time for the bulk hazardous
waste residue. Thus, ideally, sources
should be eligible for the reduced
regulatory and enforcement burden
discussed above once the organics
residence time has expired. One
promising feature of the stakeholders’
approach is that it would conservatively
predict how long it takes the waste
monolith to heat up to volatilize the
organic constituent. We are concerned,
however, that their approach does not
explicitly address how long it would
take for: (1) The generated volatiles or
their potentially toxic intermediates to
diffuse to the surface of the monolith
where oxygen is present for destruction;
or (2) alternatively for oxygen in the
bulk gas to diffuse from the surface of
the monolith to reach the volatiles. In
lieu of accounting for the time required
to destroy organic constituents under
oxidative conditions, stakeholders’
approach assumes that destruction
would occur within solid matrices
under pyrolytic conditions. Further,
stakeholders believe that calculations
developed by Dellinger while
developing the low oxygen thermal
stability index could be used to model
those pyrolytic reactions. We request
comments on whether Dellinger’s work
on low oxygen destruction would
adequately model destruction under the
pyrolytic conditions that occur within
solid matrices, with respect to either the
time required for destruction of the
initial organic constituent or the types
of intermediates that would be formed
and the time required to destroy the
intermediates. Finally, we request
comments on whether it is practicable
to perform valid engineering
calculations for multiple waste streams
that are not homogenous and that
contain multiple organic constituents of
concern.

We request comment on stakeholders’
approach to calculate an organics
residence time and specifically whether
it can be revised to address our
concerns.

I1I. Controls on APCDs After the
Hazardous Waste Residence Time Has
Expired

For sources equipped with a dry
particulate matter control device, we
propose to maintain the semivolatile
metal, low volatile metal, and

particulate matter 8 emission standards
and the associated particulate matter
control device operating requirements
after the hazardous waste residence time
has expired and until the control device
undergoes a complete cleaning cycle
(e.g., for all compartments of a
baghouse; for all fields of an
electrostatic precipitator).® For sources
equipped with activated carbon
injection, the dioxins/furans and
mercury emission standards would also
continue to apply after the hazardous
waste residence time has expired until
the control device undergoes a complete
cleaning cycle.

A. What Concern Would This
Requirement Address?

Dry particulate matter emission
control devices such as electrostatic
precipitators and baghouses retain
collected particulate matter in the
device until the sections of the device
are cleaned sequentially, e.g., rapping of
electrostatic precipitator plates, bag
cleaning. This retained particulate
matter contains metal hazardous air
pollutants other than mercury due to its
volatility. In addition, if the source is
equipped with activated carbon
injection, the collected particulate
matter also will contain mercury and
dioxins/furans. Our concern is that
these pollutants could be emitted at
levels exceeding the hazardous waste
combustor emission standards after the
hazardous waste residence time has
expired.

After the hazardous waste residence
time has expired, sources may choose to
comply with MACT standards the
Agency has promulgated under sections
112 and 129 of the Clean Air Act for
source categories that do not burn
hazardous waste in lieu of the Subpart
EEE standards. See §63.1206(b)(1). 10 If
sources choose to comply with those

8 The particulate matter emission standard is
included because particulate matter is a surrogate
for metal hazardous air pollutants other than
mercury, the enumerated semivolatile metals, and
the enumerated low volatile metals.

91f sources comply with the semivolatile and low
volatile metal emission standards without
emissions testing by assuming all metals in
feedstreams are emitted, and therefore do not rely
on the particulate matter control device to comply
with the emission standards for these metals, the
proposed requirements to maintain compliance
with the semivolatile and low volatile metals
emission standards and control device operating
parameter limits would not apply.

10 As discussed in Section XIX of the text, if
sources choose to comply with otherwise applicable
section 112 or 129 requirements (e.g., Subpart LLL
for cement kilns) after the hazardous waste
residence time has expired, sources remain an
affected source under Subpart EEE only. Sources
would comply with those otherwise applicable
MACT standards under an alternative mode of
operation that sources would specify under
§63.1209(q).
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otherwise applicable MACT standards,
we are concerned that these standards
may not adequately ensure that the
hazardous waste-derived pollutants
remaining in the dry particulate matter
control device are controlled to the level
required by the hazardous waste
combustor rules of Subpart EEE. For
example, if the alternative particulate
matter standard were substantially
higher than the hazardous waste
combustor MACT standard, sources may
be able to operate the control device
under less stringent operating levels
(e.g., lower power to a field of an
electrostatic precipitator) which could
cause the accumulated particulate
matter (containing hazardous waste-
derived pollutants) retained within the
device to be reentrained in the stack gas.
This could allow hazardous waste-
derived pollutants to be emitted at
levels exceeding the hazardous waste
combustor MACT emission standards.
When the particulate matter control
device undergoes a complete cleaning
cycle, the accumulated hazardous
waste-derived pollutants are removed,
thus precluding an exceedance of the
hazardous waste combustor emission
standards.

B. Is It Necessary To Require Continued
Compliance With the Limit on Gas
Temperature at the Inlet to the Dry
Particulate Matter Control Device?

We considered whether increasing the
gas temperature at the inlet to the dry
particulate matter control device, absent
a requirement to maintain the
temperature operating limit, could cause
hazardous waste-derived semivolatile
metals (and mercury and dioxins/furans
if sources use activated carbon
injection) contained in the accumulated
particulate matter to volatilize and be
emitted at levels that exceed an
emission standard.

We initially conclude that, absent a
gas inlet temperature limit, gas
temperatures are not likely to increase
to the levels necessary to volatilize
enough semivolatile metals to cause an
exceedance of the emission standards.
This is particularly true if we consider
that many sources should be able to
complete a cleaning cycle of their
electrostatic precipitator or baghouse
within 30 minutes after the hazardous
waste residence time has expired. We
are concerned, however, that, for
sources equipped with activated carbon
injection, increases in inlet gas
temperatures above the operating limit
may potentially revolatilize captured
mercury and dioxins/furans. We request
comment on the extent to which
mercury and dioxins/furans may
revolatilize and be emitted because of

increased gas temperatures in the short
period after the hazardous waste
residence time has expired and the
cleaning cycle for the dry particulate
matter control device has been
completed.

C. Would the Proposed Requirement
Increase Cleaning Cycle Frequency and
Potentially Emissions of Hazardous Air
Pollutants?

As discussed above, we propose to
require continued compliance with the
semivolatile metal, low volatile metal,
and particulate matter standards (and
the dioxin/furan and mercury standards
if sources use carbon injection) after the
hazardous waste residence time has
expired until the dry particulate matter
control device undergoes a complete
cleaning cycle. However, we are
concerned, that unless additional
controls are applied, this requirement
could potentially result in an increase in
particulate emissions and associated
hazardous air pollutants.

When a dry particulate matter control
device is cleaned, collection efficiency
is temporarily degraded. For example,
when the plates in the last field of an
electrostatic precipitator are rapped,
some of the resuspended particulate
matter is unavoidably emitted. For
baghouses, when the bags are cleaned,
typically using a pulse of air, the
collection efficiency of the cleaned bags
is reduced until a layer of particulate
matter reforms on the bags. Thus,
increasing the cleaning frequency of a
baghouse decreases its collection
efficiency.

To comply with the proposed
requirement to clean the particulate
matter control device before the Subpart
EEE metals and particulate matter
standards are waived in lieu of other
standards, sources may want to initiate
a cleaning cycle immediately after the
hazardous waste residence time has
expired. Further, they may want to
restart the timing of the cleaning cycle
beginning with the cleaning that occurs
after the hazardous waste residence time
has expired. Increasing the cleaning
cycle frequency could potentially result
in an exceedance of the emission
standards, however, if compliance with
the standards has not been
demonstrated during performance
testing at that cleaning cycle frequency.
To ensure that the emission standards
are not exceeded due to increased
cleaning cycle frequency, sources may
not increase the cleaning cycle
frequency beyond the frequency used
during the comprehensive performance
test.

D. How Would This Requirement Be
Implemented?

If sources elect to comply temporarily
with the otherwise applicable section
112 or 129 Clean Air Act standards after
the hazardous waste residence time has
expired, sources would remain subject
to certain Subpart EEE standards and
associated compliance requirements
until sources completed a cleaning cycle
of the dry particulate matter control
device: Particulate matter, semivolatile
metals, low volatile metals, and, if
sources use activated carbon injection,
dioxin/furan and mercury. Given that
sources remain an affected source only
under Subpart EEE when sources elect
to comply temporarily with otherwise
applicable MACT standards, sources
would identify this operating scenario
as an alternative mode of operation
under § 63.1209(q).1* Consequently,
sources would specify the applicable
emission standards and compliance
requirements for this alternative mode
of operation as: (1) Those standards and
compliance requirements of Subpart
EEE that remain in effect; and (2) those
otherwise applicable standards and
compliance requirements established
under section 112 or 129 (e.g., Subpart
LLL for cement kilns). If an otherwise
applicable section 112 or 129 standard
or compliance requirement were more
stringent than a Subpart EEE standard or
compliance requirement that remains in
effect, sources would comply with the
more stringent standard or compliance
requirement.

Exceedance of a Subpart EEE
operating parameter limit (OPL) for a
dry particulate matter control device
after the hazardous waste residence time
has expired but before a cleaning cycle
of the device has been completed would
be evidence of failure to maintain
compliance with the Subpart EEE
emission standards. Given that the
hazardous waste residence time has
expired, however, the exceedance need
not be considered for the excessive
exceedance reporting requirement under
§63.1206(c)(vi). Similarly, if the
exceedance occurs because of a
malfunction, the exceedance would not
be evidence of failure to maintain
compliance with an emission standard
if the source followed the corrective
measures prescribed in its startup,
shutdown, and malfunction plan. Thus,
the consequences of an exceedance
would be the same after the hazardous
waste residence time has expired
whether the exceedance occurs before or

11 See Section XIX below in the text for additional
discussion on using § 63.1209(q) to specify
operations under otherwise applicable section 112
or 129 MACT standards.
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after the cleaning cycle has been
completed if the source chose to
continue to comply with the Subpart
EEE emission standards (i.e., in lieu of
otherwise applicable MACT standards
under a different mode of operation).
Having equivalent consequences of an
exceedance of an OPL after the
hazardous waste residence time has
expired irrespective of whether the
cleaning cycle has been completed is
appropriate. Our objective is simply to
ensure that the Subpart EEE OPLs for
the dry particulate matter control device
are maintained until the cleaning cycle
is completed to minimize emissions of
hazardous waste-derived HAPs to below
the Subpart EEE emissions standards.
Our intent is not to penalize a source for
exceedances that may be attributable to
unavoidable malfunctions after the
source has taken the preventative
measures to minimize emissions of
HAPs by cutting off the hazardous waste
feed and allowing the hazardous waste
residence time to expire.

Some stakeholders have expressed
initial concern with the technical
feasibility of these proposed
requirements. We will be considering
these concerns prior to issuing a final
rule.

IV. Instantaneous Monitoring of
Combustion Zone Pressure

The final rule requires sources to
control combustion system leaks by
either: (1) Keeping the combustion zone
sealed; (2) maintaining the maximum
combustion zone pressure lower than
the ambient pressure measured using an
instantaneous monitor; or (3) using an
alternative means to provide control of
system leaks. See §§63.1201(a),
63.1206(c)(5)(ii), and 63.1209(p). The
rule defines an “‘instantaneous monitor”
as one that continuously samples,
detects and records the regulated
parameter without use of an averaging
period. In today’s notice, we propose to
revise the combustion system leak
requirements to better clarify the intent
of this provision, and we are taking
comment on whether we should allow
sources to average pressure readings
over short periods of time when
demonstrating that their combustion
system is maintained below ambient
pressure.

After publication of the final rule,
stakeholders expressed concern that the
requirement to maintain the combustion
zone pressure lower than ambient
pressure (option 2 above) could result in
an overly prescriptive requirement.
Stakeholders believe this regulatory
language can be interpreted to require
sources to monitor and record
combustion zone pressure at a

frequency of every 50 milliseconds.?2
Stakeholders state such an
interpretation would be problematic
because of the enormous number of data
points that must be recorded and
because such a frequent monitoring
frequency would greatly increase the
number of automatic waste feed cutoffs.
Stakeholders also requested that we
clarify that combustion system leaks
refer to fugitive emissions resulting from
the combustion of hazardous waste, and
not fugitive emissions that originate
from nonhazardous process streams
(e.g., the clinker product at a cement
kiln).

After careful review of the regulatory
language and after considering our
original intent, we agree that the final
rule is ambiguous and may be
conservatively interpreted to require
sources to monitor and record
combustion zone pressure at a
frequency of every 50 milliseconds.
Therefore, in today’s notice, we clarify
that our intent is to require sources to
use a pressure monitor and recording
frequency that is adequate to detect
combustion system leak events. We also
clarify that the intent of the combustion
system leak requirement is to prevent
fugitive emissions from the combustion
of hazardous waste, not fugitive
emissions that originate from
nonhazardous process streams.

To make these clarifications, we
propose to modify the §63.1201(a)
definition of an instantaneous pressure
monitor to read as follows:
“Instantaneous monitoring for
combustion system leak control means
detecting and recording pressure
without use of an averaging period, at
a frequency adequate to detect
combustion system leak events from
hazardous waste combustion”
(emphasis added).1® We also propose to
revise the § 63.1209(p) automatic waste
feed cutoff regulatory language to read
as follows: “If you comply with the
requirements for combustion system
leaks under § 63.1206(c)(5) by
maintaining the maximum combustion
chamber zone pressure lower than
ambient pressure to prevent combustion
system leaks from hazardous waste
combustion, sources must perform
instantaneous monitoring of pressure
and the automatic waste feed cutoff
system must be engaged when negative

12 The final rule preamble states that typical
pressure transducers in use today are capable of
responding to pressure changes once every 50
milliseconds. See 64 FR 52920.

13 Note that this newly proposed definition
removes the word “sampling” from the definition
of instantaneous pressure monitor because a
pressure monitor is not thought to physically
withdraw a combustion gas sample.

pressure is not maintained” (emphasis
added).

We do not specify the monitoring and
recording frequencies in the regulations,
however, because sources differ in
design and operation such that different
monitoring and recording frequencies
may be needed to ensure that fugitive
emissions do not occur. Rather, sources
and permit officials should determine
on a site-specific basis what frequency
of monitoring and recording would be
appropriate. Each source should
describe in the comprehensive
performance test workplan and
Notification of Compliance how their
compliance method will ensure that
fugitive emissions will not occur. We
propose that this description specify the
monitoring and recording frequency and
how the monitoring approach will be
integrated into the automatic waste feed
cutoff system.

Stakeholders also suggest that we
allow averaging of the pressure readings
over short periods of time, e.g., a 5-
second rolling average updated every
second, in demonstrating the
combustion system is maintained below
ambient pressure. Averaging of pressure
readings is less stringent than the
current final rule instantaneous
monitoring requirements. We request
comment on whether such a monitoring
approach is appropriate, and
specifically, whether averaging pressure
readings can adequately detect pressure
excursion events that result in
combustion system leaks.

V. Operator Training and Certification

On July 10, 2000, we issued a
technical correction to the operator
training and certification requirements
of §63.1206(c)(6) to clarify which
employees are subject to the training
and certification requirements and to
note that the training and certification
program should be tailored to the
responsibilities of the employee. See 65
FR at 42295. Subsequent to this
technical correction, incinerator
stakeholders raised concerns about the
requirement for incinerator control
room operators and shift supervisors to
be trained and certified under the
American Society of Mechanical
Engineers (ASME) Standard Number
QHO-1-1994. Although the rule allows
incinerator control room operators to be
trained and certified under either a State
program or ASME’s program,
stakeholders note that they are required
to use the ASME program because there
are no State programs at this time.
Stakeholders raise the following
concerns: (1) The scope of the ASME
training and certification program is too
broad; (2) the ASME certification
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program is problematic for new sources
and newly hired operators because it
requires 6 months of operating
experience at the source before full
certification may be awarded; (3) the
ASME control room operator training
and certification program is not
necessary for shift supervisors; and (4)
the ASME training and certification
program cannot be implemented by the
regulatory compliance date.

We provide below our reasons for
preferring the ASME training and
certification program over site-specific,
source-implemented programs, but
acknowledge stakeholders’ concerns
that the program may be more
comprehensive than necessary to ensure
compliance with the requirements of
Subpart EEE. Accordingly, we propose
to allow incinerator control room
operators to be trained and certified
under: (1) A site-specific, source-
developed and implemented program;
(2) the ASME program; or (3) a State
program. We also conclude that it may
be difficult for sources that choose to
use the ASME program to fully certify
their control room operators by the
compliance date. Therefore, we propose
to require only provisional certification
by the compliance date for such sources.
In addition, for sources that choose to
use the ASME program, only
provisional certification would be
required for new employees and
employees at new facilities prior to their
assuming duties. Finally, we propose
that control room operator training and
certification is not necessary for shift
supervisors to help ensure that the
source operates within the limits
established under the rule and that
emissions of hazardous air pollutants
are minimized.

A. How Do We Address Concerns About
the ASME Training and Certification
Program?

1. Is the Scope of the ASME Program
Too Broad?

Incinerator stakeholders state that the
scope of the ASME training and
certification program for incinerator
control room operators is too broad to
apply generically to all control room
operators. They prefer a tailored, site-
specific, source-developed and
implemented training and certification
program.

The ASME program requires that
control room operators be trained and
certified to ensure a broad knowledge of
operational, preventive maintenance,
safety procedures, and practices for
various types of incineration systems,
emission control systems, and
continuous emissions monitoring

systems. Incinerator stakeholders state
that there is no obvious benefit of
requiring a broad knowledge of
incineration issues; knowledge of only
the equipment and operations at the
operator’s site are important. They
question the benefit of, for example, an
operator of a small liquid waste
incinerator equipped with a wet
scrubber knowing how to operate a
rotary kiln incinerator equipped with a
baghouse. They note further that it is
unnecessarily time-consuming and
stressful for operators that are
unfamiliar with equipment they have
never operated to undergo a rigorous
training and certification program for
that equipment. In addition, they note
that the ASME standard was developed
as a voluntary standard. Finally, they
note that cement kiln and lightweight
aggregate kiln control room operators
may be trained and certified under a
site-specific program.

The ASME program is comprised of a
broad training curriculum that is
implemented by each source followed
by a provisional certification that is
administered by ASME. Provisional
certification is awarded after the
operator passes a comprehensive,
generic written test addressing
operations of various types of
incinerators and control systems.
Operators with provisional certification
may apply to ASME for full
certification. Full certification is
awarded after passing an on-site, site-
specific oral examination.

We continue to believe that a broad
training and certification program can
be beneficial. A broad training program
may enable control room operators to
recommend modifications to existing
equipment or make recommendations
for new equipment, which may reduce
HAP emissions. In addition,
certification under a broad training
curriculum would avoid the retraining
and recertification that would be
required if the source modifies the
design or operation of the unit in a
manner that could affect compliance
with the emission standards and
operating requirements of Subpart EEE.

Nonetheless, we agree with
incinerator stakeholders that the broad
scope of the ASME program may not be
necessary to ensure compliance with the
provisions of Subpart EEE. Accordingly,
we propose to allow sources to use site-
specific, source-developed and
implemented training and certification
programs, as discussed under Section B
below.

2. Full Certification Under the ASME
Program Cannot Be Achieved by the
Compliance Date

The rule currently requires full ASME
(or State) certification by the
compliance date. We agree with
stakeholders that this is not workable
because ASME does not have the
resources to implement the site-specific
oral examination requisite for full
certification by the compliance date.
After passing the written examination
and achieving provisional certification,
control room operators must apply to
ASME for the oral examination.
Stakeholders indicate that it will take
one half day per control room operator
to administer the site-specific oral
examination. For many facilities, the
ASME oral examination team 14 will
require approximately one week,
including travel time, to administer the
exam to all control room operators.
Although ASME may train several
examination teams, it is unlikely that
full certification examinations can be
implemented at all 149 hazardous waste
incineration facilities prior to the
compliance date.

To address this concern, we propose
to require only provisional certification
by the compliance date for sources that
choose to use the ASME certification
program. In addition, the operator
would be required to submit an
application to ASME for full
certification and be scheduled for the
certification examination. Finally, the
operator would be required to achieve
full certification within 1 year of the
compliance date. We hope that
providing this flexibility in the deadline
for full certification will encourage use
of the ASME program. We specifically
request comment on whether the
proposed deadlines for implementing
the ASME certification program are
appropriate.

3. Requiring Six Months of Operating
Experience at the Source Before Full
Certification Is Problematic

The ASME standard requires that
control room operators have six months
of operating experience at the source
before they can be fully certified. This
is a problem for new sources and for
newly hired operators. We propose to
preclude this problem by requiring only
provisional certification before
operators at new sources and newly
hired operators could assume their
duties. Also, we would require that

14 The examination team is comprised of
representatives from ASME, the hazardous waste
industry, the operator’s facility, and/or the
regulatory agency or jurisdictional authority
applicable to the facility.
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provisionally certified operators apply
to ASME for, and be scheduled for, full
certification before they assume their
duties. In addition, we would require
that they achieve full certification
within one year of assuming their
duties. This will ensure that full
certification will be achieved in a timely
manner.

B. What Would Be the Requirements for
Site-Specific, Source-Developed and
Implemented Training and Certification
Programs?

Under today’s proposed rule, a source
could choose to develop and implement
a site-specific training and certification
program in lieu of the ASME program or
a State program. Certification under a
site-specific program would be required
by the compliance date given that the
source will implement both the training
and certification (i.e., written
examination at a minimum). We note
that cement and lightweight aggregate
kiln sources are currently allowed to use
site-specific training and certification
programs because there is no ASME or
other standard for these sources that
addresses their hazardous waste burning
activities. Because the requirements
discussed below are appropriate for
these sources as well, we propose to
require that the requirements also apply
to cement and lightweight aggregate
kilns.

We propose to specify a training
curriculum to ensure that the scope of
the training is sufficient to ensure the
control room operator can maintain
compliance with the requirements of
Subpart EEE. The certification program
(i.e., written examination at a minimum)
would be required to address the topics
in the training curriculum. The training
curriculum would be required to
include the following topics: (1)
Environmental concerns, including
types of emissions; (2) basic combustion
principals, including products of
combustion; (3) operation of the specific
type of combustor used by the operator,
including proper startup, waste firing,
and shutdown procedures; (4)
combustion controls and continuous
monitoring systems; (5) operation of air
pollution control equipment and factors
affecting performance; (6) inspection
and maintenance of the combustor,
continuous monitoring systems, and air
pollution control devices; (7) actions to
correct malfunctions or conditions that
may lead to malfunctions; (8) residue
characteristics and handling procedures;
and (9) applicable Federal, state, and
local regulations, including
Occupational Safety and Health
Administration workplace standards.
This training curriculum is modeled

after the requirements the Agency
recently promulgated for commercial
and industrial solid waste incinerators.
See 65 FR 75338 (December 1, 2000).
We believe this training is also
appropriate for hazardous waste
combustors.

To maintain certification, an operator
would be required to complete an
annual review or refresher course
covering, at a minimum, the following
topics: (1) Update of regulations; (2)
combustor operation, including startup
and shutdown procedures, waste firing,
and residue handling; (3) inspection and
maintenance; (4) responses to
malfunctions or conditions that may
lead to malfunction; and (5) operating
problems encountered by the operator.
These are the same requirements the
Agency recently promulgated for
commercial and industrial solid waste
incinerators at § 60.2085, and we believe
they are also appropriate for hazardous
waste combustors.

C. Control Room Operator Training and
Certification Would Not Be Required for
Shift Supervisors

The final rule requires the same level
of training and certification for shift
supervisors and control room operators.
Incinerator stakeholders question
whether shift supervisors need to meet
these training and certification
requirements. Stakeholders note that
shift supervisors often have
administrative duties that are not
closely related to the technical
knowledge required to operate and
maintain a combustor.

After reconsideration, we agree with
stakeholders’ reasons for not requiring
that shift supervisors be trained and
certified to the level of a control room
operator. Accordingly, we propose to
require that shift supervisors, like
personnel other than control room
operators, be trained and certified to the
technical level commensurate with the
employee’s job duties.

D. A Certified Control Room Operator
Must Be on Duty At All Times

We propose to revise the rule to
clarify that a certified control room
operator must be on duty at the source
at all times the source is in operation.
Having a certified operator present at all
times is necessary to ensure compliance
with the emission standards and
operating requirements, and to take
appropriate corrective measures when
malfunctions occur.

VI. Bag Leak Detection System

Section 63.1206(c)(7)(ii) of the
hazardous waste combustor rule
prescribes baghouse operation and

maintenance requirements for
incinerators and lightweight aggregate
kilns, including a requirement for the
continuous operation of a bag leak
detection system as a continuous
monitor. Since promulgation of the rule,
stakeholders have raised two issues: (1)
Can less sensitive bag leak detectors be
approved under the alternative
monitoring provisions; and (2) why did
we conclude that opacity monitors
meeting revised Performance
Specification 1 are not likely to be
acceptable bag leak detectors.

A. Can Less Sensitive Bag Leak
Detectors Be Approved Under the
Alternative Monitoring Provisions?

Section 63.1206(c)(7)(ii)(D)(1) requires
the bag leak detector system to be
capable of continuously detecting and
recording mass changes in particulate
matter emissions at concentrations of
1.0 milligrams per actual cubic meter or
less. Stakeholders state that monitors
with higher detection limits are able to
detect subtle changes in baseline,
normal emissions as well as
catastrophic events, and question
whether these monitors can be approved
under the alternative monitoring
petitioning procedures of
§63.1209(g)(1).

We support the use of monitors with
higher detection limits provided the
monitor is sensitive enough to detect
subtle increases in baseline, normal
emissions, and we plan to develop
guidance recommendations on this
issue. We request comment on whether
§63.1206(c)(7)(ii)(D)(1) should be
revised to explicitly allow the use of
monitors with higher detection limits,
or whether the existing alternative
monitoring provisions coupled with
guidance recommendations is sufficient.
In addition, we request comment on
how a source would document that a
bag leak detection system, with a
detection level higher than 1.0
milligrams per actual cubic meter, can
detect subtle changes in baseline,
normal mass emissions of particulate
matter. For example, should we require
site-specific tests to document that
alternative detectors provide a
measurable and repeatable change in
opacity output with an increase in
particulate matter mass emissions?

B. Why Did We Conclude That Opacity
Monitors Meeting Revised Performance
Specification 1 Are Not Likely To Be
Acceptable Bag Leak Detectors?

EPA promulgated a significantly
improved Performance Specification 1
(PS1) for opacity monitors on August
10, 2000. See 65 FR at 48914. We
considered whether to allow use of
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opacity monitors meeting PS1 as bag
leak detectors, but conclude that they
are not likely to be sensitive enough to
detect subtle increases in mass
particulate matter emissions from a
source equipped with a well designed
and operated baghouse.

Revised PS1 includes additional
design and performance specifications
as well as new test procedures that
provide a profound improvement on
opacity data accuracy and precision.
Collectively, the additional measures
provide a comprehensive, in-depth
functional test of the complete
measurement procedure, thereby
eliminating many of the performance
problems associated with previous
opacity monitors.

The revisions go far beyond the
previous version of PS1, drawing on
recent technological advancements in
optics, electronics, and information
transfer. There are similar specifications
for such monitors in Europe. The
stipulation of automatic self-diagnosing
capability is one of the many modern
features incorporated into the new PS1.
Taken together, the additional measures
reflect a distinct new generation in the
state-of-the-art of opacity monitors.

Notwithstanding the improvements
that revised PS1 requires, opacity
monitors are generally not acceptable
for use as a bag leak detector because
they are not sensitive enough to detect
subtle increases in baseline, normal
emissions. Baghouse emission opacity
levels are very nearly zero at particulate
matter concentrations below emission
standards and are very near the lower
detection limits of a continuous opacity
monitoring system (COMS). COMS
manufacturers have collectively raised
the concern about COMS sensitivity
limitations at low opacity levels. (See
ASTM D-6216-98, Standard Practices
for Opacity Monitor Manufacturers to
Certify Conformance with Design and
Performance Specifications.) Although
the increase in particulate matter mass
emissions that would trigger a
measurable opacity change that a COMS
could detect is usually site-specific and
would depend on the particle size and
reflective and refractive properties. We
are concerned that particulate matter
emission concentrations may have to
double or triple before a COMS could
detect a significant opacity change at the
low opacity levels associated with
baghouse emissions. For these reasons,
we conclude that COMS meeting
Performance Specification 1 are not
likely to be suitable as bag leak
detectors. Nonetheless, as discussed
above, we request comment on whether
an approach could be developed to
allow use of bag leak detectors that have

detection limits above 1.0 milligrams
per actual cubic meter.

Moreover, we note that
electrodynamic and triboelectric bag
leak detectors have proven to be much
more sensitive and cost about the same
or less than COMS to install and
operate. In addition, some particulate
matter continuous emissions monitors
(CEMS) have been shown to be able to
detect very small changes in particulate
matter mass emissions at low emission
levels. If sources were to use a
particulate matter CEMS as a bag leak
detector, sources need not correlate the
detector to particulate matter emission
concentrations. Rather, sources would
be required to document that the CEMS
provides a measurable and repeatable
change in output with an increase in
particulate matter mass emissions.

VII. Time Extensions For Performance
Testing if the Test Plan Has Not Been
Approved

During the comment period of the
final rule and after promulgation,
stakeholders raised the concern that the
rule requires sources to commence
performance testing within 180 days
after September 30, 2002, even if the test
plan has not been approved. Although
the rule requires submittal of the test
plan 12 months prior to the scheduled
test date to provide a nine-month review
period, stakeholders are concerned that
the test plan may not be approved at the
conclusion of that review period.
Stakeholders state that they may spend
hundreds of thousands of dollars to
conduct a test under an unapproved test
plan, only to learn after the test that
EPA or the state may not accept the
results as a valid demonstration of
compliance with the emission standards
due to differences of opinion on test
design. In the preamble to the final rule,
we address this issue by stating that “If
permit officials nevertheless fail to act
within the nine-month review and
approval period, a source could argue
that this failure is tacit approval of the
plan and that later ““second-guessing” is
not allowable.” See 64 FR at 52912.
However, stakeholders are concerned
that this preamble language does not
guarantee that they will not have to
repeat the test. Stakeholders recommend
revising the rule to allow sources to wait
until a test plan has been approved
before conducting a performance test.

We are reluctant to deviate from the
Part 63 General Provision’s six-month
deadline after the compliance date for
conducting the initial comprehensive
performance test. We continue to
believe that an open-ended test date will
not provide an incentive for either
sources or regulatory officials to resolve

differences related to a test plan, thereby
unnecessarily delaying testing.
Nonetheless, we acknowledge that there
may be situations where a source and
regulatory officials are making genuine
efforts to complete review of the test
plan, but for reasons beyond their
control, the review cannot be completed
prior to the testing deadline.
Accordingly, we propose to revise the
rule to address these particular
situations.

Under today’s proposal, a source may
petition the Administrator, under the
authority of §63.7(h), to obtain a
“waiver” of any performance test—
initial or periodic performance test;
comprehensive or confirmatory test. The
“waiver” would not eliminate the test,
but would be used to grant an extension
of time to conduct the performance test.
To qualify for the waiver, a source must
make a good faith effort to comply with
the testing requirements in a timely
manner. First, as currently required,
sources must submit a site-specific
emissions testing plan and a continuous
monitoring system performance
evaluation test plan at least one year
before a comprehensive performance
test is scheduled to begin (see
§63.1207(c)(1)), or at least 60 days
before a confirmatory performance test
is scheduled to begin (see § 63.1207(d)).
Sources also must submit all other
documentation required by Subpart EEE
to be included with the performance test
plans. The submitted test plans must
fulfill the substantive content
requirements of §§63.1207(f) and
63.8(e). Second, a source must make a
good faith effort to accommodate the
Administrator’s comments on the test
plans. Finally, the Administrator must
not take final action, through a
notification of intent to deny (see
§63.7(c)(3)(i)(B)), to deny the source’s
test plan(s).

Under today’s proposal, sources must
submit to the Administrator a waiver
petition or request to renew the petition
under § 63.7(h), separately for each
source, at least 60 days prior to the
scheduled date of the performance test.
The Administrator would approve or
deny the petition within 30 days of
receipt and promptly notify the source
of the decision. The Administrator
would not approve extensions of the test
date for a duration exceeding 6 months,
and the Administrator would include in
granted petitions a sunset provision to
end the waiver within 6 months.

To renew a waiver, we are proposing
that sources must submit a revised
petition under § 63.7(h)(3)(iii) at least 60
days prior to the end date of the most
recently approved waiver petition. The
Administrator could approve a revised
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petition for a total waiver period up to
12 months. A performance test could
not be delayed more than a total of 12
months, irrespective of the status of
approval of the test plan.

If the Administrator denies a §63.7(h)
waiver petition, we are proposing that
the source must commence the
performance test, with or without
approved test plans, by either the
deadline provided by Subpart EEE or by
the expiration date of their most
recently approved waiver petition,
whichever is later.

Sources would also need to address,
in the waiver petition, the following
requirements of § 63.7(h). A source must
provide documentation to enable the
Administrator to determine if ““the
source is meeting the relevant
standard(s) on a continuous
basis * * *.” See §63.7(h)(2). For
extension requests of the initial
comprehensive performance test, a
source must submit the Documentation
of Compliance to assist the
Administrator in making this
determination. In addition,

§ 63.7(h)(3)(iii) requires sources to
“include information justifying the
owner or operator’s request for a waiver,
such as the technical or economic
infeasibility, or the impracticality, of the
affected source performing the required
test.”

In order to continue to keep the
public informed of the source’s
compliance status, the source would
need to notify the public (i.e., the
source’s public mailing list) of their
§63.7(h) petition to “waive” a
performance test.

The following is an example time line
indicating how the proposed § 63.7(h)
waiver petitioning process would work
for the initial comprehensive
performance test. All end dates should
be read as “no later than” X number of
months. The time line assumes the
source has submitted its performance
test plans (i.e., for emissions testing and
continuous monitoring system
evaluation) on the deadline date—one
year before the performance test must be
conducted (i.e., sources submit the test
plans 6 months prior to the compliance
date).

0 time—Submittal of performance test
plans for review (1 year prior to test
date; 6 months prior to compliance
date).

9 months—Administrator does not
approve or deny test plans, even
though the source has acted in good
faith to obtain approval

10 months—Submittal of performance
test waiver petition and notify
public (2 months prior to test date).

11 months—Administrator approves or
denies the performance test waiver
(1 month after receipt of waiver).

12 months—Commence performance
test if the Administrator denies
waiver.

12 months + <6months—Extended
performance test commencement
date if the Administrator approves
waiver.

16 months—If needed, submit
performance test waiver renewal
petition and notify public (2
months prior to sunset of latest
approved waiver).

17 months—Administrator approves or
denies renewal petition (1 month
after receipt of renewal petition).

18 months—Maximum extension of test
date for unrenewed performance
test waivers.

18 months + <6months—Extended
performance test commencement
date with renewed waiver.

24 months—Maximum extension of test
date for renewed performance test
waivers.

VIII. Flexibility in Operations During
Confirmatory Performance Testing for
Dioxin/Furan

During the confirmatory performance
test, the final rule requires sources to
operate so that carbon monoxide or
hydrocarbon levels, and operating
parameter limits associated with the
dioxin/furan emission standard, are
within the range of the average values
over the previous 12 months. Sources
also must stay within the maximum or
minimum value, as appropriate, that is
allowed. See §63.1207(g)(2). These
requirements ensure that during the
confirmatory performance test, dioxin/
furan emissions are within the range of
the normal to the highest allowable
emissions.

Stakeholders express concern that it
may be difficult to ““dial in” operation
of the combustor to the required range
for each operating parameter
simultaneously. Sources are particularly
concerned about having to operate
within a potentially narrow range of
carbon monoxide levels for sources that
normally operate close to the 100 ppmv
limit. This is because carbon monoxide
levels are dependent on many
combustion-related factors and cannot
be directly “dialed in” as can be done
for other parameters (e.g., activated
carbon injection federate).

Although this is not likely to be a
widespread problem, we acknowledge
there may be a problem in some
situations. Accordingly, we propose
today to revise the rule to: (1) Allow
approval in the test plan for operations
under a wider operating range for a

particular parameter based on
information justifying that operating
within the required range may be
problematic; and (2) allow the
Administrator to accept test results
during the finding of compliance based
on operations outside of the range
specified in the confirmatory test plan.
Allowing the Administrator to accept
test results based on operations outside
of the range specified in the test plan
would address when a source did not
anticipate a problem in maintaining the
operating levels within the required
range (and therefore did not request
advance approval to do so), but because
of unforeseen factors, were unable to
maintain the required range. This
provision would give permit writers
discretion to accept emissions data
obtained when operating outside of the
prescribed range so that sources would
not have to incur the costs of an
additional confirmatory test. In
determining whether to accept test
results from operations outside of the
range specified in the test plan, permit
writers would consider factors
including: (1) The magnitude and
duration of the deviation from the
required range; (2) the historical range
of the parameter (e.g., the range between
the 10th and 90th percentile time-
weighted average values for the
parameter); (3) the proximity of the
emission test results to the standard;
and (4) the reason for not maintaining
the required range. These factors
determine whether the operations are
reasonably representative of normal
operations and how important it may be
that test operations be truly
representative of normal operations.

IX. Waiving Operating Parameter
Limits During Performance Testing

Section 63.1207(h) automatically
waives the operating parameter limits
(OPLs) during subsequent
comprehensive performance tests under
an approved performance test plan.
After promulgation, stakeholders raised
two concerns. They believe that: (1)
OPLs defined in the Documentation of
Compliance should be waived during
the initial comprehensive performance
test and associated pretesting; and (2)
OPLs should be waived during testing
and pretesting irrespective of whether
the test plan has been approved.

A. Should We Waive OPLs During the
Initial Comprehensive Performance
Test?

Section 63.1211(d) requires sources to
include in the operating record a
Documentation of Compliance (DOC)
that establishes limits on the operating
parameters under § 63.1209 that, based
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on an engineering evaluation, will
ensure compliance with the emission
standards. The DOC may be revised at
any time prior to submitting the
Notification of Compliance. If additional
engineering information becomes
available that leads sources to conclude
that they can operate under less
stringent OPLs during the initial
comprehensive performance test and
demonstrate compliance with the
emission standards, the DOC may be
revised accordingly. Therefore, we do
not believe that additional regulatory
language is needed to enable source to
operate during pretesting or the initial
comprehensive performance test under
OPLs less stringent than those identified
in the DOC. We specifically request
comment on this issue.

B. Should We Allow the OPLs To Be
Waived if the Test Plan Has Not Been
Approved?

Section 63.1207(h) waives the OPLs
during performance testing under an
approved test plan. We required
pretesting and testing operations to be
conducted under an approved test plan
as a prerequisite for the waiver. This
will ensure that operations, when the
OPLs are waived, are likely to remain in
compliance with the emission
standards. In retrospect, however, we
acknowledge that stack emissions
measurements will be taken during both
pretesting (see §63.1207(h)(2)) and
testing. Given that there will be
documentation of any exceedance of an
emissions standard during a
performance test, potentially indicating
a violation during such testing, it is not
necessary to require that the test plan be
approved before the OPLs can be
waived. Similarly, if a source records
the results of pretesting, the OPLs
should be waived without approval of
the test plan. Accordingly, we propose
to revise the rule to waive the OPLs
during pretesting (if the source records
the results of the pretest) and
performance testing. See proposed
§63.1207(h).

Although stakeholders have raised
concerns about testing under an
unapproved test plan (see Section VII
above), there may be instances where a
source may choose to test under such
conditions. Consequently, the regulatory
revision appears to be warranted.

X. Method 23 as an Alternative to
Method 0023A for Dioxin/Furans

The final rule requires use of Method
0023A to determine compliance with
the dioxin and furan emission standard.
See §63.1208(b)(1). Based on
discussions with stakeholders after
promulgation of the final rule, we

believe it is appropriate to request
comment on amending the final rule to
allow petitions for the use of Method 23
in lieu of Method 0023A.15

Method 23 is the Clean Air Act
dioxin/furan air emission test method
found in 40 CFR Part 60, Appendix A.
Method 0023A is the RCRA dioxin/
furan air emission test method found in
SW-846.16 The final rule requires use of
Method 0023A because this method is
the updated version of Method 23. At
the time of final rule publication, we
believed that the improvements to the
updated method warranted use of
Method 0023A.

Stakeholders request that we give
sources the option to use Method 23 or
Method 0023A because: (1) The dioxin/
furan standard is based on emissions
data that was collected using Method 23
procedures; (2) Method 0023A is more
expensive because of additional
analytical costs; and (3) Method 0023A
results in higher detection limits.

Method 23 and Method 0023A are
similar methods. Method 23 combines
the front half of the filter and probe
rinse with the back half of the sorbent
and rinses to perform a single extraction
and analysis. Recovery of spiked
standards into the sorbent are used to
serve as an indicator of overall recovery.
Method 0023A differs from Method 23,
primarily in that Method 0023A uses
the addition of standards to both the
filter (front half) and sorbent (back half),
and then separates the front half and
back half for analysis in order to
determine the recovery from each half.
They are separated in order to better
quantify recoveries for both the back
half and front half fractions. This is
important, because low recoveries in
Method 23 are sometimes associated
with dioxin/furan contained in solid
phase particulate that may go unnoticed
due to the combined front half and back
half analysis. This may be of particular
importance for sources that use
activated carbon injection, or sources
whose particulate matter contains
significant levels of carbonaceous
material. In other words, Method 0023A
was designed as an improvement to
Method 23 by incorporating separate
recovery, spiking, and analysis of front
half and back half samples to improve
the quality assurance of the front half

15 Sources can currently petition EPA to use
alternative test methods pursuant to § 63.7(f). The
petition process that we are requesting comment on
would not require sources to submit the results of
a Method 301 validation process as is required
under §63.7(f).

16 Method 0023A was proposed on July 25, 1995
(see 60 FR 37974). EPA received comments on
Method 0023A and later incorporated the method
into SW 846 in a final rule on June 13, 1997 (see
62 FR at 32451).

and back half analysis. The benefits of
Method 0023A compared to Method 23
include accurate recovery data and
known data quality. The downsides to
Method 0023A include higher analytical
costs and possibly higher detection
limits.

Although the detection limits of
Method 0023A may be higher than
Method 23 detection limits, we do not
believe that these higher detection
limits will adversely affect a source’s
ability to adequately demonstrate
compliance with the dioxin/furan
standard, as we explained in the
technical support document to the final
rule.1” This is true because analytical
detection limits have decreased over
recent years.

We request comment on whether we
should amend the final rule to give the
option to use Method 23 in lieu of
Method 0023A. We are considering
allowing sources to petition the
authorized regulatory agency to use
Method 23 in lieu of Method 0023A.
Under such an approach, a source
would have to justify why the use of
Method 23 is warranted. Factors that
could be considered by the regulatory
official in reviewing these petitions
include: (1) The carbonaceous content
of the particulate that is emitted from
the source; (2) analytical costs; (3) data
quality; and (4) detection limits. For
example, under this approach, we
believe that a source could address
Method 23 data quality concerns by
submitting previous Method 0023A
results to the regulatory official that
document: (1) The recovery percentages
of the front and back half of the
analysis; and (2) the amount of dioxin
and furans present in the front half.
Method 0023A results that indicate
good front half recoveries could support
a source’s claim that Method 23 is an
appropriate method to demonstrate
compliance with the dioxin/furan
emission standard.'® The added data
quality checks associated with Method
0023A may not be needed if the results
of previous Method 0023A analyses
indicate good front half recovery
percentages. Method 23 may also be
warranted if dioxin and furans are not
detected, or are detected at low levels in
the front half of Method 0023A.

17 See “Final Technical Support Document for
HWC Standards, Volume IV: Compliance with HWC
MACT Standards,” Chapter 16, July 1999.

18 This assumes, however, that method recoveries
do not significantly vary at a source for different
emissions tests. Any petition to use Method 23
should address whether method recoveries are
expected to change from one emission test to
another.
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XI. Calibration Requirements for
Thermocouples

Section 63.1209(b)(2)(i) of the final
rule requires verification of the
calibration of each thermocouple or
other temperature sensor at least once
every three months. Stakeholders
express concern that recalibration of
each temperature measurement device
every three months is a significant
undertaking. Stakeholders explain that,
for example, temperature measurement
devices on the air pollution control train
are typically flanged onto the process
piping and/or vessels. To recalibrate
these devices without shutting the
combustor down is an involved process.
Removing these measurement devices
for recalibration would require the
operator to enter a static value in the
automatic waste feed cutoff system to
avoid a cutoff, and have a technician
equipped with appropriate personal
protective equipment receive the
appropriate line and equipment opening
permits, and then try to safely remove
the instrument from the process while
the combustor is still running. For
configurations that have pressurized
portions of the air pollution control
train, the combustor would be required
to shut down to avoid release of fugitive
emissions. Stakeholders question
whether the benefits outweigh the
burden of recalibrating each
temperature device every three months.

Stakeholders also state that
recalibration of pyrometers is
particularly problematic. Optical
pyrometers are often sealed at the
factory to prevent adjustment of the
calibration. To check calibration on an
optical pyrometer is difficult and
stakeholders believe it is not a task that
should be undertaken every three
months unless there are clear benefits.

It is not clear to us that recalibration
of all types of temperature measurement
devices every three months is as
burdensome an undertaking as
stakeholders suggest. Thermocouples
are the most common temperature
measurement device used for
compliance assurance. We believe that
their calibration can generally be
confirmed without removing them from
the combustor. Thermocouples may
malfunction either by a failure in the
circuit (e.g., the junction between the
two wires at the bead may break) or the
electronics may drift. If the circuit fails,
the thermocouple will give clearly
erroneous readings. Drift in the
electronics can be corrected without
removing the thermocouple. We
specifically request comment on
whether thermocouples can be

recalibrated without removing them
from the combustor.

Although it may be impractical to
calibrate the internal operations of a
pyrometer every three months, as
stakeholders suggest, there are other
maintenance activities such as cleaning
of the optics and alignment checks that
will help ensure that the pyrometer is
performing correctly. We specifically
request comment on whether the rule
should require that these and other
maintenance activities should be
performed every three months.

If based on review of comments to
this notice and reevaluation we
determine that recalibration of
temperature monitoring devices every
three months is not practicable, we
would revise the rule to delete
§63.1209(b)(2)(i). In lieu of a generic
recalibration requirement that applies to
all temperature monitors, we would
require that you develop an appropriate
calibration procedure and frequency
and include that information in the
evaluation plan required by

§63.8(e)(3)(i).

XII. Alternative Approach To Establish
Operating Parameter Limits

The rule requires sources to establish
most operating parameter limits as the
average of the test run averages of the
comprehensive performance test. Each
test run average is calculated by
summing all the one-minute readings
within the test run and dividing that
sum by the number of one-minute
readings. See 64 FR at 52922.

Stakeholders state that this is an
unreasonably conservative approach to
establish operating parameter limits in
that sources would not be allowed to
operate in the way that they did 50% of
the time during the performance test
(when demonstrating compliance with
the emission standards). This may
overstate the conservatism inherent in
this approach.1® Nevertheless, we
believe that a conservative approach is
warranted because: (1) These parameters
can have a significant effect on
emissions; and (2) the approach is
consistent with how manual method
emissions results are determined (i.e.,

19For example, if the duration of each run of the
performance test were 60 minutes, establishing
parameter limits based on the average of the run
averages allow sources to continue to operate as
during the performance test. This is because 1-
minute values that are higher than the average
would be off-set by 1-minute values that are
correspondingly lower than the average. Because
most performance test runs have a duration longer
than 60 minutes, however, the “average of the run
averages” approach coupled with an hourly rolling
average averaging period for most parameter limits,
will require that sources operate more
conservatively than during the performance test as
a practical matter.

manual method emission test results for
each run represent average emissions
over the entire run).20

Stakeholders also maintain that it is
not technically practicable to establish
some operating parameter limits using
the average of the test run averages.
Stakeholders present examples
including cement kiln minimum
combustion chamber temperature (see
discussion in Section XIV below), and
secondary power input to an ionizing
wet scrubber or wet electrostatic
precipitator.

In light of stakeholders’ concerns, we
are considering an alternative approach
to establish operating parameter limits
that provides assurance of compliance
with the emission standard: establishing
multiple limits for a given parameter
that ensures that the profile of the

20 Petitioners in litigation challenging the
underlying rule have maintained that the one-hour
averaging time to demonstrate compliance with the
dioxin standard effectively amends the standard.
The argument goes that the one-hour averaging
period is shorter than that used in the source’s
performance test. EPA disagrees; the dioxin
standard does not prescribe any particular
averaging time, or other monitoring regime, for
achieving a temperature level, so that using a one-
hour averaging time does not amend the standard.
However, even if (against our view) the temperature
monitoring requirement is considered to change the
emission standard, it appears justifiable as a beyond
the floor standard under CAA section 112(d)(2).
First, the standard is readily achievable technically.
Spray quenching, the means of control, merely
requires turning of a control valve to allow
quenching. USEPA, “Final Technical Support
Document for Hazardous Waste Combustor MACT
Standards, Volume IV: Compliance with the
Hazardous Waste Combustor Standards,” July 1999,
p. 2—16. Operators can readily determine when
quenching is needed, since thermocouples report
instantaneous temperature changes, allowing
immediate reaction to temperature changes. Ibid, p.
2-10. Second, EPA has already considered this cost
(i.e., the cost of quenching) in determining the
standards for HWCs. EPA does not believe that
there would be any incremental cost associated
with the one-hour averaging requirement, because
it is based on the same spray quenching technology
which is the basis for the standards already
adopted. See also 64 FR at 52892 (finding that the
cost of spray quenching technology for lightweight
aggregate kilns is reasonable, in adopting the
beyond-the-floor standard for dioxin/furans). In
addition, the one-hour averaging requirement is
needed to prevent exceedances of the emission
standard itself, see Ibid, at 2—8 to 2—9 and 3-8 to
3-9 (documenting how net dioxin/furan emissions
would increase over the amounts allowed by the
emission standard without this requirement, but
further explaining why the ten-minute averaging
time that EPA initially proposed is not essential).
See also EPA’s Brief in CKRC v. EPA, no. 99-1457
(D.C. Cir. 2001) at pp. 113-120 (a copy of this brief
is part of the record for this proposal). Finally, we
do not believe there are any adverse non-air or
energy impacts associated with the averaging
requirement (and again, EPA has already assessed
energy impacts and waste generation impacts of the
standard when promulgating the standard in the
first place). See generally USEPA, “Final Technical
Support Document for Hazardous Waste Combustor
MACT Standards, Volume V: “Emissions Estimates
and Engineering Costs,” July 1999 (RC2F-S0011)
chapter 10.
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parameter does not exceed the profile
documented during the comprehensive
performance test. We call this the
“matching-the-profile”” approach.
Under the matching-the-profile
approach, a source would establish
multiple limits for a given parameter
that ensure that the profile of the
parameter does not exceed the profile
documented during the comprehensive
performance test. This approach has the
advantage of allowing operations at

parameter levels above the average level
of the performance test for the same
period of time and at the same levels, as
shown during the performance test.
Provided that the source operates below
the average level of the performance test
for the same period of time, and at the
same levels, as during the performance
test. One disadvantage is that, to
effectively implement the approach,
sources would be required to establish

multiple operating limits for a single
parameter.

As an example of how this matching-
the-profile approach would work for
establishing the gas temperature
operating limit at the inlet to an
electrostatic precipitator, consider the
following hypothetical gas temperature
data for three runs of a comprehensive
performance test. The individual run
times are presented, and the total of the
run times is nine hours.

TABLE 1.—ALTERNATIVE APPROACH TO ESTABLISH AN OPL WHEREBY THE PARAMETER PROFILE DOCUMENTED DURING
THE COMPREHENSIVE PERFORMANCE TEST CANNOT BE EXCEEDED

[Example Parameter: Gas temperature at the inlet to an ESP.]
[Assume Run Times as Follows: Run 1-180 minutes; Run 2—-150 minutes; Run 3-210 minutes. Total time of 540 minutes (9 hrs).]

1-Min avg temperature that was not exceeded the specified % :
Percent of time g P of Time (°F) P Average of run allme thgt avg run

averages g can be exceed-

Run 1 RUN 2 Run 3 ed in any 9-hr block

100% (MAX T) eveerrieeeeiieee e 405 415 425 415 0 min
90% vvveeeene 395 398 390 394 54 min
50% ... 375 380 375 377 270 min
2590 oo 370 350 360 360 405 min

In this example, we have assumed
that four operating limits would be
needed to ensure adequately that the

performance test profile is not exceeded:

a maximum temperature that could not
be exceeded, and three temperature
limits that could be exceeded for
prescribed periods of time during each
9-hour block average. In practice, the
number of parameter limits would be
established on a site-specific basis and
would be a function of factors
including: (1) The variability of the
parameter during the test (i.e., range
from the high to low value 21); (2)
whether the performance test emission
levels were close to or well below the
emission standard; and (3) the
relationship between the parameter and
emission levels. 22

In the example presented above, 1-
minute average temperature levels are
ranked from highest to lowest for each
run, and the temperature associated
with various time percentiles (i.e.,
100%, 90%, 50%, and 25%) are
identified. In Run 1, for example,

21 The greater the range of values for a parameter
within a percentile, the less certain we can be that
the performance test profile (and emission levels)
will be maintained. This is because a source could
theoretically operate for extended periods of time
(i.e., longer than during the performance test) at the
upper end of the range (or the lower end for
parameters for which minimum limits are
established).

22 For example, more rather than fewer parameter
limits would be appropriate to characterize the
profile for gas temperature at the inlet to an
electrostatic precipitator given that dioxin/furan
emissions relate exponentially to inlet gas
temperature.

temperatures below 395°F were
achieved 90% of the time. Then, a time-
weighted average temperature across the
runs is calculated for each of the
percentiles. Finally, the time percentiles
are converted to the number of minutes
in a block period of time (corresponding
to the time required to conduct all runs
of the performance test). We now have

a series of temperature limits that can be
exceeded only for a specified period of
time. Compliance with these time/
temperature limits should ensure that
the temperature profile of the
performance test is not exceeded during
normal operations, and that the
emission standard is not exceeded.

We request comment on whether this
approach to establish operating
parameter limits as an alternative to
calculating the limit as the average of
the test run averages would be less
burdensome for regulated sources while
ensuring compliance with the emission
standards. We also note that sources can
request alternative monitoring
approaches under § 63.1209(g)(1) and
may request to use this (or other)
alternative approach whether or not
EPA finalizes this proposal. We request
comment on whether we should
explicitly include this approach in the
rule, or use this discussion as guidance
recommendations. Explicitly defining
the approach in the rule may better
facilitate efforts by sources to adopt the
approach to their needs, and review and
approval of the approach by regulatory
officials.

XIII. Extrapolation of Operating
Parameter Limits

Stakeholders suggest that the rule
inappropriately penalizes sources that
achieve comprehensive performance
test emission levels well below the
standard by establishing operating
parameter limits based on performance
test operations at those low emission
levels. Operating under conditions to
artificially increase emissions during
testing (e.g., by detuning emission
control equipment) may not be feasible
or desirable from a worker/public health
and cost perspective.

To address this concern, we request
comment on whether the rule should
allow extrapolation of an operating
parameter limit 23 established as
currently required to a higher limit (or
lower limit if the parameter limit is a
minimum limit) using a site-specific,
empirically-derived relationship
between the parameter and emissions of
the pollutant in question.24 An example
is extrapolation of the gas temperature
limit at the inlet to the dry particulate
matter control device to a higher limit
based on the relationship between gas
temperature and dioxin/furan
emissions. To use this approach, a
source must document the relationship

23 Requests to extrapolate metal feedrates would
continue to be considered under § 63.1209(n)(2)(ii).
241n addition to using site-specific, empirically-
derived relationships, we also request comment on

whether the rule should allow use of established
engineering principles that define the relationship
between operating parameters and emissions to
extrapolate operating limits and emissions.
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empirically for their source. To remain
in compliance with the emission
standard, however, the temperature
limit could be extrapolated to levels
higher than 400 °F only if the
extrapolated dioxin/furan emissions
were below 0.2 ng TEQ/dscm.

Sources could not take advantage of
this extrapolated gas temperature limit
in this example without also
extrapolating the gas temperature limit
for compliance assurance with the
semivolatile and low volatile metals
standards.25 This is because gas inlet
temperature is a compliance parameter
for both dioxin/furans and semivolatile
and low volatile metals. We would also
consider allowing extrapolation of the
metals compliance assurance inlet gas
temperature limit using engineering
calculations to a temperature limit that
would correspond to metals levels close
to the emission standards.

We believe that extrapolated limits
should be less than 100% of the
standard. Such conservatism is
important because sources would not
have actually demonstrated compliance
with the emission standards at the
extrapolated operating parameter limit.
We request comment on what upper
level of extrapolation would be
appropriate (e.g., 75%, 80%) and
whether the upper level of extrapolation
should vary depending on the level of
confidence in the empirical relationship
or other approach that is used to
calculate the extrapolation.

The Administrator would grant (or
deny) a petition to extrapolate an
operating parameter limit on a case-by-
case basis considering factors including
whether: (1) The operating parameter
values during the performance test were
at the upper (or lower for minimum
limits) range of historical, normal levels;
(2) the extrapolated level sources
request is warranted considering
historical levels of the parameter; (3) it
is impracticable to demonstrate
compliance with the emission standard
when operating at the desired (i.e.,
extrapolated) operating limit during the

25 A gas inlet temperature limit is not required,
however, if the source feeds low levels of metals
and complies with the semivolatile and low volatile
metals standards without emissions testing by
documenting compliance with the emissions
standards assuming all metals that are fed are
emitted. In addition, even if the source were
required to comply with a lower gas temperature
limit for compliance assurance for metals, there
may still be advantages to establishing an
extrapolated temperature limit for compliance with
the dioxin/furan standard. For example, if the
source had a performance test-based temperature
limit (i.e., metals temperature limit) exceedance
that did not exceed the extrapolated dioxin/furan-
based limit, the temperature exceedance would not
represent failure to maintain compliance with the
dioxin/furan emission standard.

performance test; and (4) the
extrapolation procedure will
conservatively predict the relationship
between the operating parameter and
emissions. To determine if the
extrapolation procedure conservatively
relates the operating parameter to
emissions, the Administrator would
consider factors including how far the
source requests to extrapolate the limit
beyond the value calculated from the
performance test and how close the
emissions during the performance test
were to the standard.

We also note that sources can request
alternative monitoring approaches
under §63.1209(g)(1) and may request
to use this (or other) alternative
approach prior to promulgation of a
final rule. We request comment on
whether we should explicitly include
this approach in the rule, or use this
discussion as guidance
recommendations. Explicitly defining
the approach in the rule may better
facilitate efforts by sources to adopt the
approach to their needs, and review and
approval of the approach by regulatory
officials.

XIV. Limit on Minimum Combustion
Chamber Temperature for Cement Kilns

Stakeholders have expressed concern
that it is technically impracticable for
cement kilns to establish a minimum
combustion chamber temperature based
on the average of the test run averages
for each run of the comprehensive
performance test. Stakeholders state that
combustion chamber temperatures
cannot be maintained at low enough
levels for the duration of the
comprehensive performance test to
establish workable operating limits that
would allow them to burn hazardous
waste fuels economically without
frequent waste feed cutoffs because of
potential exceedences of the limit.
Stakeholders indicate that combustion
chamber temperature levels are fairly
constant within a narrow range and note
that there is a very narrow range of
temperatures and feed composition in
which a cement kiln must operate in
order to produce quality clinker and a
marketable product.

Stakeholders further note that they
must take extreme actions under the
current RCRA requirements to establish
an economically viable minimum
combustion chamber limit based on the
average of the lowest hourly rolling
averages for each run. Stakeholders
relate that during one hour of each run
of the RCRA compliance test, they must
take unusual and potentially
equipment-damaging steps to lower

temperatures. 26 Those problems are
compounded by the requirement in the
MACT rule to establish the limit based
on the average temperature level.

In addition, stakeholders note that it
is difficult to accurately monitor
combustion chamber temperature in a
cement kiln. We already acknowledge
this concern and, accordingly, the rule
allows measurement of the temperature
at a location that best represents, as
practicable, the bulk gas temperature in
the combustion zone. See
§63.1209(j)(1)(i). The rule also allows
sources to petition the permit writer to
request approval of an alternative
temperature monitoring approach. See
§63.1209(g)(1).

We have responded, in the final rule
Comment Response Document, to
stakeholder’s questions about the need
for monitoring combustion chamber
temperature by noting that combustion
chamber temperature is a principal
factor in ensuring combustion efficiency
and destruction of toxic organic
compounds. Although we acknowledge
that a cement kiln inherently controls
the kiln temperature to produce clinker,
this inherent control may not be
adequate to assure compliance with the
dioxin/furan and destruction and
removal efficiency emission standards.
For example, we understand that
cement kilns occasionally undergo
upsets and produce substandard clinker.
If lower than normal combustion
chamber temperatures can result from
an upset, we do not know how
compliance with the emission standards
can be assured.

Notwithstanding these reservations,
and in light of stakeholders’ continued
concerns, we request comment on
whether the rule should continue to
require cement kilns to establish and
comply with a minimum combustion
chamber temperature limit.
Stakeholders have indicated that they
have produced additional data
supporting their views. We also request
comment on whether the alternative
approaches discussed above which can
be used to establish alternative
operating parameter limits (i.e., match-
the-profile and extrapolation) would
address some of stakeholders’ concerns
with establishing a minimum

26 We note that allowing sources to establish
operating limits under current RCRA regulations
based on the average minimum or maximum hourly
rolling average (rather than the average of the
average values as required under Subpart EEE) is
intended to address routine deviations that can
occur even though steady-state operating conditions
are maintained. Modifying operating conditions
during compliance testing to induce temporary,
artificial perturbations is inappropriate. Such
operations are not representative of operations
under the test condition.
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combustion chamber temperature limit
for cement kilns. We note, again, that
sources may use §63.1209(g)(1) to
request alternative monitoring
approaches and need not wait for the
Agency’s final determinations
subsequent to this notice.

XV. Revisions to Operating
Requirements for Activated Carbon
Injection and Carbon Bed Systems

The final rule requires sources using
carbon beds or activated carbon
injection systems to limit particulate
matter emissions to the level achieved
during the comprehensive performance
test. See §§63.1209(k)(5) and
63.1209(1)(3). We have since determined
that: (1) It is inappropriate to explicitly
require a site-specific particulate matter
limit if a carbon injection system is
used; and (2) particulate matter control
downstream of a carbon bed is not a
critical operating parameter to ensure
compliance with the dioxin/furan and
mercury emission standards. We
propose, therefore, to delete the site-
specific particulate matter limit
requirement for activated carbon
injection systems. We also propose to
delete the requirement for sources
equipped with carbon beds to establish
particulate matter operating parameter
limits to ensure compliance with the
dioxin/furan and mercury emission
standards.

Dioxin/furan and mercury will adhere
to the solid carbon used in an activated
carbon injection systems. The final rule
requires a site-specific particulate
matter limit for this type of control
system because an increase in
particulate matter emissions could also
correspond to an increase in dioxin/
furan and mercury emissions. After
considering stakeholder comments, we
believe it is inappropriate to explicitly
require a site-specific particulate matter
limit if a carbon injection system is used
because the rule does not require
continuous monitoring of particulate
matter emissions with a continuous
emission monitor. The use of a site-
specific particulate matter limit was
originally thought to go in tandem with
the requirement to use particulate
matter CEMS. Since we do not require
sources to use particulate matter CEMS
for compliance purposes, we believe it
is inappropriate to require site-specific
particulate matter limits.27 Particulate
matter emissions are instead controlled
by complying with operating limits on
the particulate matter control devices

27 The issue of the use of site-specific particulate
matter limits to assure compliance with metal and
dioxin/furan standards, when sources use a
particulate matter CEM, will likely be addressed in
any future particulate matter CEM proposal.

(e.g., minimum power to an electrostatic
precipitator). Therefore, we propose to
revise § 63.1209(k)(5) to require sources
to establish operating limits on the
particulate matter control device
consistent with the approach used to
control particulate emissions for
compliance assurance with the
semivolatile and low volatile metals
emission standards.

We also believe that particulate matter
control downstream of a carbon bed is
not a critical operating parameter to
ensure compliance with the dioxin/
furan and mercury emission standards.
We note that most, if not all, carbon bed
systems in use today are positioned
downstream from particulate matter
control devices to minimize particulate
buildup in the carbon bed. Carbon beds
are also designed so that carbon leakage
into the flue gas is minimized.28 We,
therefore, propose to delete the language
in § 63.1209(k)(5) that requires control
of particulate matter emissions to ensure
compliance with the dioxin/furan and
mercury standards for sources with a
carbon bed.

XVLI. Clarification of Requirements to
Confirm Carbon Bed Age

When demonstrating compliance with
the dioxin/furan (and mercury)
emission standard during the initial
comprehensive performance test,
sources may use the manufacturer’s
specification for the limit on carbon bed
age rather than the actual age of the bed
during the performance test. If using the
manufacturer’s specification for carbon
bed age, § 63.1209(k)(7)(i)(C) requires
sources to recommend in the initial
comprehensive performance test plan a
schedule for subsequent dioxin/furan
emissions testing, prior to the
confirmatory performance test, that will
be used to document to the
Administrator that the initial limit on
maximum bed age ensures compliance
with the dioxin/furan emission
standard.

Stakeholders express several concerns
with these requirements: (1) How much
testing and what type of testing is
required to confirm bed life; (2) if the
manufacturer’s specification for bed life
is such that it extends beyond the
deadline to conduct the dioxin/furan
confirmatory test, testing to confirm bed
life should not be required before that
dioxin/furan confirmatory test; and (3)
given that a carbon bed controls
mercury as well as dioxin/furan, testing
to confirm bed life should be required
to demonstrate compliance with both

28 See memo from S. Schliesser to M. Galbraith,
June 7, 2000, regarding “Carbon Bed Reentrainment
Issue” for more information.

the dioxin/furan and mercury emission
standards. We address each of these
issues below.

A. How Much Testing and What Type of
Testing Is Required to Confirm Bed Life?

We intended that testing equivalent to
the dioxin/furan confirmatory test
would be required to confirm the life of
the carbon bed. Therefore, a test
comprised of at least three runs would
be required. The operating conditions
would be the same as required for the
dioxin/furan confirmatory test under
§63.1207(g)(2).29

B. What Happens If Bed Life Extends
Beyond the Deadline for Dioxin/Furan
Confirmatory Testing?

If the manufacturer’s specification
calls for a bed life beyond the deadline
for confirmatory testing, the source must
conduct the dioxin/furan confirmatory
test by the deadline and also conduct
the bed life confirmatory test at any time
prior to the manufacturer’s specification
for bed life. We are proposing to revise
the rule so that in this situation bed life
confirmatory testing would not be
required prior to dioxin/furan
confirmatory testing.

If, for example, the manufacturer’s
specification for bed life was 3.5 years
and the bed was installed just prior to
the comprehensive performance test, the
source must conduct the dioxin/furan
confirmatory test within 2.5 years after
the comprehensive performance test. In
addition, the source must conduct a bed
life confirmatory test within 3.5 years of
the comprehensive performance test. Of
course, sources may elect to forgo the
additional year of bed life to avoid the
expense of conducting the carbon bed
life confirmatory test.

C. Should Bed Life Confirmatory Testing
Include Testing To Confirm Compliance
With Both the Dioxin/Furan and
Mercury Emission Standards?

Given that carbon beds control both
dioxin/furan and mercury emissions,
bed life confirmatory testing must
document compliance with both the
dioxin/furan and mercury emissions
standards. Not requiring mercury testing
during bed life confirmatory testing was
an oversight when we promulgated the
rule. We are proposing to revise the rule
accordingly. See proposed revision to
§63.1209(1)(4).

29 Given that carbon bed removal efficiency is
closely related to combustion gas temperature at the
inlet to the bed system, we request comment on
whether the carbon bed life confirmatory test
should be conducted at inlet gas temperatures at or
near the maximum allowed (i.e., rather than at
levels within the range of normal levels to the
maximum allowed).
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The bed life confirmatory testing for
mercury must be conducted under
normal conditions for the operating
parameters used to control mercury
emissions. See §63.1209(1). This is the
same concept that is used to confirm
bed life for dioxins/furans, and for the
dioxin/furan confirmatory test. Thus,
the parameters specified under
§63.1209(1) must be held within the
range of the average value over the
previous 12 months and the maximum
or minimum, as appropriate, that is
allowed.

XVII. Revisions to Operating Parameter
Limits for Wet Scrubbers

The final rule controls mercury
emissions from hazardous waste
combustors by: (1) Controlling the
feedrate of mercury; (2) wet scrubbing to
remove soluble mercury (e.g., mercuric
chloride); and (3) carbon adsorption.
See §63.1209(1). There are specific
operating parameter limits that apply to
each control technology.

For hazardous waste combustors
using wet scrubbers to control mercury,
the operating parameter limits are
identical to those that are required to
assure compliance with the
hydrochloric acid/chlorine gas emission
standard. Specifically, those
requirements include establishing
hourly rolling average limits on
minimum pH of the scrubber water
based on operations during the
comprehensive performance test. The
hourly rolling average is established as
the average of the test run averages. The
pH of the scrubber water is an important
parameter for chlorine control because,
at low pH, the scrubber solution is more
acidic and removal efficiency of
hydrochloric acid and chlorine gas
decreases.

A. What Is the Issue With the Minimum
Operating Parameter Limit Requirement
for Wet Scrubbers With Regard to
Mercury Control?

Since promulgation of the rule, we’ve
become aware of evidence that the
scrubber liquid pH can have an
important effect on the control and fate
of mercury in wet scrubbers. In
particular, various wet scrubber
manufacturers and operators have
observed that low pH (acidic) scrubber
liquid solutions improve the control of
mercury in hazardous waste combustor
stack gases. There also is some recent
work supporting the idea that scrubber
liquid pH is an important factor in
mercury capture and removal. In
addition to low pH liquids increasing
the control of elemental mercury, there’s
also evidence that high pH liquids may
tend to reduce the captured soluble

mercury back to the elemental form of
mercury, which would then be re-
released with the liquid during the
liquid recycle. This line of thinking
suggests that it may be necessary to
establish a maximum scrubber liquid
pH during the compliance test to ensure
sufficient mercury control. However, a
maximum scrubber liquid pH is
opposite to the minimum liquid pH
limit that is set and used to control
chlorine emissions.

B. How Would a Low pH Scrubber
Liquid Improve Mercury Control?

There are a number of reasons why a
low pH scrubber liquid is thought to
improve mercury control:

—Most elemental mercury formed in
combustion is thought to favor
conversion (or oxidation) to ionic
mercury, such as HgCl,, mercuric
chloride, under typical air pollution
control device conditions on hazardous
and other waste combustors (e.g., see
Lee and Kilgroe (1998), Hall (1991)).

—Oxidized mercury is very soluble in
low pH scrubbing solutions (e.g., see
Siret et al. (1997)). Also, strong reducing
agents in scrubber liquid (which are
more likely in higher pH scrubbing
liquids) will reduce and revolatilize
captured mercury.

—Scrubber liquids with high pH (i.e.,
added NaOH) may inhibit the oxidation
of elemental mercury, and its
subsequent absorption into the scrubber
liquid (i.e., the ability to be controlled
by the scrubber), see Soelberg (1998).

—In high pH reducing liquids,
captured soluble ionic mercury may be
reduced back to elemental forms in the
scrubber liquid and then re-released
during the liquid during recycle. The
use of low pH solutions minimizes this
possibility by favoring the formation of
stable HgCl4 (e.g., see Krivanek (1993)).
Ionic mercury with a (Hg*2) oxidation
state is very soluble in water, especially
in low pH scrubbing solutions. This
enables the mercury to be readily
absorbed from the flue gases. Elemental
mercury has a low solubility and would
typically pass through a wet scrubbing
system unabsorbed. Without some way
to avoid mercury revolatilization, it has
been observed that elemental mercury
emissions downstream of a wet scrubber
can actually be higher than the inlet
loading (see Siret et al. (1997), DeVito
and Rosenhoover (undated).

Alternatively, there is some work on
mercury control in coal fired utility
power plants with limestone-based wet
scrubbers indicating that changes in
scrubber liquid pH in the range of 5 to
7 does not impact mercury control (see
Miller, (undated), McDermott
Technology (undated)). However, these

data may not be directly applicable to
the case of hazardous waste combustors
due to the following: Basic scrubber
liquids of pH greater than 7 were not
evaluated; the use of limestone in these
data, which is uncommon in hazardous
waste combustor wet scrubbers; high
levels of sulfur and lower levels of
chlorine in coal stack gases; very low
levels of mercury measured both
upstream and downstream of the
scrubber; and conflicting data on the
predominant mercury species being
emitted (whether it is elemental
mercury or ionic mercury).

C. When Should a Maximum pH Limit
Be Considered for Mercury Control?

The use of a operating parameter
limits on maximum scrubber liquid pH
may be appropriate to ensure that
mercury emissions are minimized. In
particular, there are several cases where
requiring this as an operating parameter
limit for mercury control may be
desirable when:

—The scrubber is relied upon for
achieving a certain mercury control
efficiency in order to achieve the
mercury emission standard.

—The facility has a history of a wide
range of mercury concentrations in the
feed waste streams.

—The facility has a history of a wide
range of variations in scrubber liquid
pH, oxidation potential, or composition.

—There is a wide range of HCI, NOx,
and SO emission levels expected in the
flue gas based on waste composition.

D. How Would We Set a Maximum pH
Limit in the Scrubber Liquid?

If it is determined to be necessary to
achieve a high level of mercury control,
it may be appropriate to establish both
an upper and a lower pH operating
range. The lower pH limit maybe set
based on either (1) manufacturer/
designer recommendations (which
would have to be reviewed and
approved by the Agency and contained
in the performance test plan), or (2) with
a separate compliance test required for
determining the lower pH operating
parameter limit for chlorine. At that
time, an operating range could be
specified which would also consider the
upper end of pH allowable for the
desired mercury control. If the wet
scrubber is staged, or if two wet
scrubbers are operated in series, it may
be appropriate to establish during the
same performance test, a maximum pH
limit on one scrubber for mercury
control and a minimum pH limit on the
other scrubber for chlorine control.

If a “total species’” mercury
continuous emissions monitor is used,
then no monitoring of operating
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parameters related to mercury is
required. However, if only an elemental
mercury monitor is used, wet scrubber
operating parameters may also need to
be monitored.

E. What Are Other Factors Affecting a
Wet Scrubber’s Ability to Control
Mercury?

In addition to pH, there are a number
of factors affecting the wet scrubber’s
ability to control mercury. For instance,
it is well documented that the oxidizing
potential of the scrubber solution has a
direct impact on the control of
elemental mercury. The recent use of
scrubber liquid oxidizing additives such
as NaClOy, acidified KMnOg, NasS, and
Cl> has been shown to enhance
elemental mercury control. Other factors
influencing mercury control include:
scrubber design, chloride concentration,
mercury concentration and speciation at
the inlet to the scrubber, and the use of
special reagents (as mentioned above) to
chemically convert and capture some of
the elemental mercury.

F. What Are the Agency’s Options To
Ensure That the Scrubber Liquid pH Is
Appropriate for Mercury Control?

We request comment on requiring
sources with wet scrubbers to establish
a maximum pH operating parameter
limit for mercury control. This
maximum pH level could be based on
manufacturer specifications, compliance
test results, or specified by the permit
writer on a case-by-case basis. Another
option is to require a scrubber liquid
oxidation meter be used to comply with
a minimum liquid oxidation potential
limit. If chlorine is a concern, a pH
range could be specified, or, as
mentioned earlier, if two scrubbers are
used, one could have a maximum pH
specified for mercury control and a
minimum pH specified for chlorine
control.

XVIIL Reproposal of kVA Limits for
Electrostatic Precipitators and Request
for Comment on Approaches To Ensure
Baghouse Performance

The final rule establishes operating
parameter limits for electrostatic
precipitators (ESPs) and baghouses: (1)
Minimum kVA per field of an ESP; and
(2) minimum and maximum pressure
drop (delta P or dP) for each cell of a
baghouse. See §63.1209(m)(1)(ii and
iii). At EPA’s request, however, the D.C.
Circuit has vacated these provisions in
order that EPA repropose and seek
additional comment on them. See 66 FR
24270. Today, we repropose the
requirement to establish minimum
limits on each field of an ESP and
request comment on alternative

approaches to ensure such performance.
For baghouses, we request comment on
alternative approaches to ensure
performance.

A. Requirements To Ensure Electrostatic
Precipitator Performance

Stakeholders express concern that
limiting the kVA to each field of an
electrostatic precipitator is problematic
because: (1) It precludes the flexibility
to shut down one or more fields of a
multi-field electrostatic precipitator for
maintenance while continuing
hazardous waste burning; (2) it is
difficult to establish minimum kVA
limits on each field of the ESP during
the comprehensive performance test
that provide a wide enough operating
envelop for economical operations; and
(3) kVA to the first few fields of a multi-
field ESP are not that important and
should not be limited.

We respond to these concerns by
noting that power distribution across
the fields of an ESP is very important to
performance. EPA testing at a cement
kiln showed that individual field power
level distribution was critical to
performance.39 When power input to
the last field of a four-field ESP was
decreased while total power input was
held constant (i.e., by slightly increasing
the power to the second and third
fields), emissions of particulate matter
doubled from 0.06 to 0.12 gr/dscf. In
addition, recent comparisons of the
results from predictive emission models
to actual emissions indicate that power
input by field is an important
refinement to the code predictions.

Furthermore, we do not believe that
limits on kVA to each field of the ESP
are as burdensome as stakeholders state.
For example, we do not believe it is a
common problem to have a situation
where a single field is down for repair
and, thus, not operating at its minimum
kVA, while the ESP is kept on line.
Generally, when an ESP field needs
repair, the ESP is taken off line. In
addition, the comprehensive
performance test may be structured to
provide operational flexibility as
needed. For example, a source seeking
flexibility to continue burning
hazardous waste with one field down
could conduct the performance test
under that mode of operation.
Alternatively, the source could simulate
the operational flexibility during the
comprehensive performance test. For
example, the source could conduct each
run of the performance test with all

30 See memorandum from Bruce Springsteen,

EER-GC, to Bob Holloway, US EPA, entitled
“Relationship Between PM Emissions and ESP
Total kVA Vs Field kVA”, dated November 21,
2000.

fields operational 90% of the time, and
with one field down 10% of the time.
Then, the source would need to limit
the time of operation with one field
down to 10% of each block period of
time (i.e., block average) equivalent to
the time required to conduct the
performance test.

Finally, another remedy may be to use
the authority of § 63.1209(g)(1) to
petition the permit writer for an
alternative monitoring approach to
ensure performance of the ESP is
maintained.

Given that we believe that power
distribution across the ESP is important
to ensure performance and that
minimum limits on power input to each
field would not be overly burdensome,
we today repropose the kVA limits
originally promulgated at
§63.1209(m)(1)(iii).

Notwithstanding this proposal,
however, we request comment on
several alternatives to limiting kVA to
each field of the ESP (which may
ultimately serve as alternatives which
can be pursued under § 63.1209(g)(1)),
as discussed below. Note that several of
these alternatives are not mutually
exclusive. After considering comments
and further evaluation, we also may
decide to promulgate several
alternatives.

1. Require an Increasing KVA Pattern
Across the ESP

Under this approach, sources would
be required to establish a minimum
limit on total kVA to the ESP based on
the performance test, and to assure that
kVA levels increase from the inlet to
outlet fields. In addition, we would
require establishment of a minimum
limit on total kVA to the ESP.

Maintaining a minimum total kVA
with a pattern of progressively
increasing kVA from the inlet fields to
the outlet field is generally a good
indicator that the entire ESP, as well as
each field, is performing adequately.
The rationale for this approach is that
the power suppression effect from high
particle concentrations progressively
diminishes from the inlet field to the
outlet field. Implementation of this
approach would mean that the actual
kVA levels for each field, or the absolute
or relative difference in kVA from field
to field that was achieved during the
performance test, would not be
considered in compliance assurance.

2. Limit KVA on Only the Back /s of
Fields

This approach would require
establishment of minimum kVA to each
of the last ¥5 of the fields in the ESP,
as well as a minimum limit on total kVA
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to the ESP based on the performance
test.31 The rationale for this approach
has a similar basis to the approach in
paragraph 1, but with an altered
interpretation. Given that high particle
concentration suppresses ESP power
levels, the outlet fields can only achieve
high power levels when the inlet fields
are performing adequately. If the inlet
fields are not performing well (as well
as during the performance test), then the
minimum kVA on the last few fields
cannot be maintained.

Under this approach, if the source has
a 2 or 3-field ESP, they would establish
a minimum kVA limit on the last field.
Ifit’s a 4, 5, or 6-field ESP, then
establish minimum kVA limits on the
last 2 fields. If it’s a 7, 8, or 9-field ESP,
then establish minimum kVA limits on
the last 3 fields.

3. Use a Continuous Monitor That
Measures Relative Particulate Matter
Loadings

Under this approach, sources would
use a continuous monitor that can
detect relative particulate matter
loadings. The device must be sensitive
enough to detect subtle increases in
baseline, normal emissions. The
monitor could be a baghouse leak
detector, an opacity monitor, or a
particulate matter continuous emissions
monitoring system. Given that the
source would be continuously
monitoring relative particulate matter
emissions under this approach, they
would not need to establish kVA limits
on the ESP.

To implement this approach, the
source would establish an operating
parameter limit that is based on the
response from the continuous monitor
during the comprehensive performance
test. In addition, we would require
interconnection of the limit to the
automatic waste feed cutoff system. The
source would also be required to take
corrective measures as prescribed in the
operations and maintenance plan if
there was an increase in the baseline,
normal response (i.e., generally well
below the response during the
performance test). This would be similar
to how a bag leak detector is used to
ensure that performance of a baghouse
is maintained.

4, Use of Predictive Emission
Monitoring Systems

This approach would use one of the
available ESP performance models to
characterize and correlate ESP

31 Stakeholders also suggest another approach
whereby limits would be established on minimum
total kVA to the ESP, and minimum kVA only to
the last field of the ESP. We request comment on
this alternative approach as well.

performance with particulate matter
emissions as a predictive emission
monitoring system (PEMS). There are
three personal-computer models
(Electric Power Research Institute, EPA,
and Southern Research Institute) that
use the same first-principle equations.
These models attest to using field-by-
field electrical data, or similarly derived
approaches, for compliance assurance.
In combination with particulate matter
measurements, each of these models has
produced results with correlation
coefficients greater than 0.98. Once
adequately demonstrated to predict
emissions, the model results would then
serve as a compliance monitoring
protocol able to account for any
combination of power distribution
levels and other contributing factors. If
a source were to use this PEMS
approach, they would have the
flexibility to operate with a field out of
operation and without the need for
limits on field or total kVA while giving
regulatory officials a means for ensuring
compliance. This PEMS approach is
based on a similar methodology
advanced by industry that is undergoing
review by EPA’s Office of Air Quality
Planning and Standards as a compliance
assurance method (CAM).

Implementation of the PEMS could
follow a two-pronged procedure:

a. Operations under the Green Zone.
When particulate matter emissions are
expected to be well below the
particulate matter limit,32 referred to as
the “green zone,” the source would use
a secondary indicator (e.g., opacity) to
monitor compliance. For example, the
green zone could be defined as when
the secondary indicator is below 75% of
the level predicted by the model when
operating at the particulate matter limit.

32 The particulate matter limit would be the PM
emission standard or a lower PM emission level
that is extrapolated from comprehensive
performance test emission levels to a level that
ensures compliance with the semivolatile and low
volatile emission standards (and the dioxin/furan
emission standards if sources use activated carbon
injection). For example, if during the performance
test the PM emissions were 50% of the PM
standard, but the semivolatile metal emissions were
75% of the semivolatile metal standard, the source’s
PM compliance limit to ensure compliance with the
semivolatile metal standard would be 75% of the
particulate matter standard. This compliance
assurance approach is based on the reasonable
assumption that for a percentage increase in PM
emissions, emissions of metals (and dioxin/furan
when activated carbon injection is used) will
increase by that percentage or less. This is because
low volatile metals are evenly distributed over the
range of PM particle sizes, while semivolatile
metals and dioxin/furan on adsorbed carbon, are
enriched on the smaller particulates. As the
performance of the PM control device degrades and
PM emissions increase, some of the larger particles
that were being captured would be emitted while
the smaller particulates continue to be emitted as
before.

There would be no need to apply the
model when the secondary indicator
(i.e., and therefore emissions) remains
in the green zone.

b. Operations under the Red Zone.
When the secondary indicator value
exceeds 75% of the level predicted by
the model when operating at the
particulate matter limit, the source
would be in the “red zone.” During a
red zone episode, they would apply the
model at prescribed intervals (e.g., every
4 to 8 hours). Representative data (e.g.,
secondary voltage and current for each
field, and gas temperature and flowrate)
would be collected during the interval,
averaged, and input to the model. Model
results would predict the emission level
and serve as the regulatory emission
monitor for determining compliance.
Depending on the model results, the
source would respond appropriately.

If the results indicate that the
particulate matter limit has not been
exceeded, the source would continue to
operate. If the source were still in the
red zone, they would either continue to
apply the model at the prescribed
interval, or perform corrective measures
(e.g., remedying the ESP performance
problem) to return to the green zone. If
the model results indicate that
emissions exceeded the PM limit, then
the source has failed to comply with one
or more of the emission standards.33

B. Requirements To Ensure Baghouse
Performance

The final rule required sources to
establish limits on minimum and
maximum pressure drop (delta P or dP)
across each cell of the baghouse based
on manufacturer specifications and to
interconnect the limits with the
automatic waste feed cutoff system. See
§63.1209(m)(1)(ii). The rule also
required incinerators and lightweight
aggregate kilns to install a bag leak
detector and cement kilns to install
opacity monitors. As noted earlier, this
provision was vacated by the D.C.
Circuit at EPA’s request so that EPA
could repropose and seek further
comment on the issue.

We promulgated the requirement to
establish dP limits because dP may
provide an indication of adequate filter
cake build-up to ensure performance. In
addition, low dP may indicate the
presence of filter holes or leakage
between sections of the filter housing

33For example, if the predicted emissions were
higher than the PM standard and the extrapolated
PM emission levels associated with the semivolatile
and low volatile metal standards, as well as the
dioxin/furan standard if sources use activated
carbon injection, the model results would be
evidence that the source has exceeded all four
emission standards.
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while high dP may indicate the
potential to create pinhole leaks, or bag
blinding or plugging. We acknowledge,
however, the minimum dP may not
effectively detect fabric holes, especially
in large facilities with multiple chamber
filter housing units that operate in
paralle].34

In addition, since promulgation of the
rule, stakeholders state that system or
manifold dP is the same as the dP for
each cell or compartment. Therefore,
monitoring dP for each cell is redundant
and unnecessary. Stakeholders also state
that baghouses for sources with large gas
flowrates (e.g., a cement kiln) can have
30 or more cells and because of the large
number of cells, establishing limits on,
or even monitoring, dP is impracticable.

Finally, stakeholders recently
submitted data confirming our concern
that cell dP is not sensitive to
substantial increases in opacity for large
baghouses.3> Stakeholders conducted
experimentation at a cement kiln with a
baghouse where dP was monitored for a
cell in which collection performance
was intentionally degraded. The
baghouse has 32 cells and each cell is
comprised of 56 bags. Prior to degrading
the cell’s performance, cell dP was
monitored for several hours. The
detector appeared to be responding
appropriately to pressure changes as the
pressure dropped to zero each time the
cell was cleaned on a 25-minute cycle
and then rapidly increased to
approximately 3.5 inches water column.
The pressure then gradually increased
to 4 to 5 inches water column prior to
the next cleaning cycle. While
performance of one cell was artificially
degraded, opacity was also monitored.
There was no discernable change in cell
dP during the episode while opacity
increased dramatically from baseline
levels of 4 to 5 percent to 10 to 12
percent. These opacity levels represent
particulate matter emissions on the
order of 0.01 gr/dscf at 5 percent opacity
to 0.02 gr/dscf at 10 to 12 percent
opacity. Although this experiment
indicates that dP is not always sensitive
to significant changes in opacity, it also
shows that an opacity monitor can
detect significant changes in mass
particulate matter emissions at
concentrations in the 0.01 to 0.02 gr/
dscf range.

We generally disagree with many of
stakeholders’ views on the value of
monitoring cell dP. System or manifold

34US EPA, “Final Technical Support Document
for Hazardous Waste Combustor MACT Standards,
Volume IV: Compliance with the Hazardous Waste
Combustor Standard,” July 1999, p. 4-6.

35Data submitted by Norris Johnson, Lone Star
Industries, Inc., to Bob Holloway, US EPA, on
November 16, 2000.

dP is usually higher than cell dPs
because of the dP contributed by
plenums (including dust buildup) and
compartment isolation valving. Many
baghouses operate with uneven cell dP
because of complex factors.36 For
example, inlet flow design factors lead
to gas flow imbalance among cells and
to uneven cell dPs. Also, bag cleaning
mechanisms degrade over time leading
to varying levels of cleaning among cells
and varying cell flow and dP. In
addition, monitoring cell and system
dPs is recommended by virtually all
baghouse manufacturers and
consultants because of the cost-
effectiveness in preventing small
problems from escalating into large
ones.

We acknowledge again, however, that
minimum cell dP may not effectively
ensure performance of a large baghouse.
Consequently, we are not reproposing
limits on cell dP. Rather, we request
comment on whether decisions to
require monitoring of cell dP should be
made on a site-specific basis (pursuant
to §63.1209(g)(1) or (g)(2)) considering
factors such as: (1) Whether the
baghouse is equipped with a device
(e.g., bag leak detector) that is properly
tuned and has the sensitivity to detect
both broken bags (i.e., emission spikes)
and gradual increases in baseline,
normal emissions that may be caused by
small holes; and (2) the approach that
would used to identify the poorly
performing cell when the detector notes
a gradual degradation in performance;
and (3) size of the baghouse. In addition,
in situations where commenters believe
that monitoring cell dP should be
required, we request comment on
whether cell dP should be monitored as
an operating parameter limit that is
interconnected to the automatic waste
feed cutoff system, or whether cell dP
monitoring should simply be one
component of the source’s operation
and maintenance plan (under which
appropriate corrective measures would
be taken if cell dP were to fall below or
above manufacturer specifications).

Pending final action on this notice,
regulatory officials should use the
authority of § 673.1209(g)(2) to
determine on a site-specific basis what
operating requirements may be
appropriate to ensure that baghouse
performance is maintained at levels that
ensure compliance with the particulate
matter, semivolatile metals, and low
volatile metals emission standards (and
the dioxin/furan and mercury standards
if activated carbon injection is used).

36 See H.H. Nierman and A.M.Hood, “How to
Monitor Pulse Jet Baghouses,” Chemical
Engineering, March 1996, pp. 114-119

XIX. How To Comply Temporarily with
Alternative, Otherwise Applicable
MACT Standards

Section 63.1206(b)(1)(ii) allows
sources to stop complying with the
emission standards and operating
requirements of Subpart EEE
temporarily after the hazardous waste
residence time has expired and to
comply with otherwise applicable Clean
Air Act requirements promulgated
under Sections 112 and 129,37 provided
the source: (1) Submits a one-time
notice to the Administrator
documenting compliance with those
alternative standards; 38 and (2)
documents in the operating record that
they are complying with those
alternative standards.

Stakeholders have asked how the
transition between the Subpart EEE
standards and the otherwise applicable
Section 112 or 129 MACT standards
would work. Specifically, stakeholders
question: (1) whether sources would
alternate as affected sources under
different MACT standards for stack
emissions, or become affected sources
under different MACT standards
concurrently; 39 and (2) whether they
should use §63.1209(q) to identify
operations under the alternative Section
112 or 129 MACT standards as an
alternative mode of operation.

A. Hazardous Waste Combustors Are
Affected Sources Only Under Subpart
EEE

Even though sources may invoke
§63.1206(b)(1)(ii) to become
temporarily exempt from the
substantive requirements of Subpart
EEE, they remain an affected source
under Subpart EEE, and only Subpart
EEE (with respect to stack emissions
requirements 4°), until the source meets

371f the Agency has not promulgated CAA
Section 112 or 129 MACT standards for the non-
hazardous waste burning class of sources in a
particular source category, there are no “otherwise
applicable” MACT standards for the source. For
example, the Agency has not yet promulgated
Section 129 standards for non-hazardous waste
incinerators. In these cases, the source would not
be subject to any MACT standards for stack
emissions after the hazardous waste residence time
has expired. The source must define such
operations as a mode of operation under
§63.1209(q), and must note in the operating record
when they begin this mode of operation.

38 Note that, in a separate rulemaking, EPA would
delete the requirement for the one-time notification.

39For example, the hazardous waste burning
cement kiln MACT standards of Part 63, Subpart
EEE and the Portland Cement manufacturing MACT
standards of Part 63, Subpart LLL.

40 Note, however, that sources may be an affected
source under different MACT standards
concurrently for control of HAPs from different
sources at the facility. For example, all hazardous
waste burning cement kilns are affected sources

Continued
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the requirements specified in Table 1 to
§63.1200 for no longer being an affected
source. Because those requirements
include being in compliance with the
RCRA closure requirements of Subpart
G, Parts 264 or 265, they remain an
affected source until it is determined
they no longer burn hazardous waste.

To implement this clarification, we
propose revising the rule to require that,
if a source becomes temporarily exempt
from the substantive requirements of
Subpart EEE by halting hazardous waste
burning activities, they must comply,
during that temporary period, with all
otherwise applicable Section 112 or 129
MACT standards. We use the term
“otherwise applicable” because, after
the hazardous waste residence time has
expired, and if the source was not an
affected source only under Subpart EEE,
they would be subject to any and all
Section 112 and 129 MACT standards
we have promulgated for sources in the
particular source category that do not
burn hazardous waste (e.g., the MACT
standards for Portland cement kilns in
Part 63, Subpart LLL).

In addition, we propose revising the
rule to clarify that otherwise applicable
Section 112 and 129 MACT standards
are applicable requirements under
Subpart EEE, if the source elects to
comply with those requirements after
the hazardous waste residence time has
expired. This term has significant
implications in that applicable
requirements are implemented and
enforced under Subpart EEE as
discussed below.

B. How Are Otherwise Applicable
Requirements Implemented and
Enforced Under Subpart EEE

Section 63.1209(q) requires
establishment of operating requirements
under different modes of operation.
When electing to comply with the
otherwise applicable MACT
requirements (promulgated under
Section 112 or 129 of the CAA) after the
hazardous waste residence time has
transpired, the source must use
§63.1209(q) to identify operating
parameter limits that apply during that
mode of operation. Section 63.1209(q)
also requires documentation in the
operating record when changing a mode
of operation and beginning to comply
with a different set of operating limits.
In addition, that paragraph requires
sources to begin calculating rolling
averages anew (i.e., without considering
previous recordings) when changing
modes of operation.

under Subpart EEE for stack emissions, and Subpart
LLL for other sources of HAP emissions (e.g.,
clinker handling).

Upon reevaluation of the requirement
to begin calculating rolling averages
anew when sources change modes of
operation, we now believe that it would
be more appropriate to use the most
recent continuous monitoring system
recordings when operating under a
mode of operation to calculate rolling
averages when renewing operations
under that mode.4! For example, if
operating a hazardous waste burning
cement kiln and electing to switch to
the Part 63, Subpart LLL, requirements
after the hazardous waste residence time
has expired, the first rolling hourly
average value for gas temperature at the
inlet to the electrostatic precipitator
would be calculated after the first
minute of compliance with the Subpart
LLL requirements based on the last 59
minutes of operations under the Subpart
LLL requirements and the first minute
of renewed operations under the
Subpart LLL requirements. This would
be the case regardless of how long ago
the source last operated under the mode
of operation in question.

In the Documentation of Compliance
(DOC) under §63.1211(d) and the
Notification of Compliance (NOC) under
§63.1207(j) the source must specify the
operating parameter limits that apply
when operating under the mode of
operation when complying with
otherwise applicable requirements.42
This requirement applies to all other
modes of operation as well. For the
mode of operation when complying
with otherwise applicable requirements,
however, the source must specify in the
DOC and NOC any otherwise applicable
Section 112 or 129 MACT standards and
requirements that apply, including
monitoring and compliance
requirements and notification,
reporting, and recordkeeping
requirements. We limit this requirement
to otherwise applicable Section 112 or
129 MACT standards because the source
may be subject to other Clean Air Act
standards while being an affected source
under Subpart EEE, but it is not an
affected source under any Section 112
or 129 MACT standards other than
Subpart EEE. Thus, the source would
not be subject to any otherwise
applicable Section 112 or 129 MACT
requirements that were not included in
the DOC, NOC, and, ultimately, title V
permit for that mode of operation.

41 Note, however, that may average operating
parameter values continuously across various
modes of operation provided that the averaging
periods and limits for the parameter are the same
under the various modes of operation.

42 Furthermore, the title V permit must contain
terms and conditions for all reasonably anticipated
modes of operation (see 40 CFR 70.6(a)(9)).

C. Exemption From All Substantive
Requirements of Subpart EEE During the
Mode of Operation When Complying
With Otherwise Applicable Section 112
or 129 MACT Standards

Section 63.1206(b)(1) exempts sources
from the emission standards and
operating requirements of Subpart EEE
when operating under otherwise
applicable Section 112 or 129 MACT
standards after the hazardous waste
residence time has expired. We propose
to revise this requirement to exempt
sources from all substantive Subpart
EEE standards during this mode of
operation such that the source would
only be subject to the §63.1209(q)
provisions that it specifies for this mode
of operation. This is appropriate
because, as discussed above, sources
must specify under § 63.1209(q) that,
during this mode of operation, they will
comply with all requirements of the
otherwise applicable requirements of
Section 112 or 129 MACT standards.
Accordingly, we propose to exempt
sources during this mode of operation
from the emission standards of
§§63.1203-63.1205; the monitoring and
compliance standards of §§63.1206—
63.1209, except the modes of operation
requirements of § 63.1209(q); and the
notification, reporting, and
recordkeeping requirements of
§§63.1210-63.1212.

XX. RCRA Permitting Requirements for
Sources Entering the RCRA Process
Post-Rule Promulgation

A. What Are We Proposing To Amend?

We are proposing to amend the
language in 40 CFR 270.19, 270.22,
270.62, 270.66, 266.100, 265.340, and
264.340 regarding the applicability of
those sections to hazardous waste
burning incinerators, cement kilns and
lightweight aggregate kilns. In
particular, we want to clarify that any of
these types of sources newly entering
the RCRA permitting process or the
hazardous waste burning universe after
promulgation of the hazardous waste
combustor MACT rule on September 30,
1999 are not subject to certain specified
RCRA permit requirements, or to the
RCRA combustor performance
standards.

Since we are revisiting these sections
to clarify their applicability, we are
taking this opportunity to clarify a point
about the Notification of Compliance, as
referenced in these sections. Under
§63.1207(j), sources must postmark
within 90 days of completing a
comprehensive performance test an
NOC documenting compliance or
noncompliance with the emissions
standards. We are clarifying that in
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order for the part 270 requirements to
no longer apply, the NOC must
document compliance.

1. How Had We Changed Part 270 in the
HWC Rule?

In the final rule, we amended
language in part 270 to accommodate
the permit transition from RCRA to the
CAA.In §270.19, we added new
paragraph (e) and in §§270.22, 270.62,
and 270.66 we added similar language
as introductory text (with slight
variations in 270.22 and 270.66 to
specify cement kilns and lightweight
aggregate kilns). In brief, the amended
language in these sections said that once
a source demonstrates compliance with
the standards in 40 CFR part 63 subpart
EEE, the requirements in the specified
part 270 sections would no longer
apply. In order to retain a procedural
framework for any risk burns 43 that
might prove to be necessary under
RCRA, we also included a provision
allowing the Director to apply the
provisions of those sections, on a case-
by-case basis, for purposes of
information collection in accordance
with §§270.10(k) and 270.32(b)(2).

2. Why Do We Need To Revisit these
Sections in Part 2707

As they were written for the final rule,
these sections will continue to apply
until a source demonstrates compliance
with the standards in 40 CFR part 63
subpart EEE. This approach makes sense
for sources who were currently in the
RCRA permitting process at the time we
published the final rule. Our primary
concern at that time was on the
transition from the RCRA process to the
CAA. Since sources do not have to
complete performance testing until May
2003, it is appropriate for sources
already in the RCRA permitting process
to continue the combustor portions of
the process, including the trial burn
requirements. We did not want the new
rule to result in unnecessarily delayed
testing, particularly if the testing is
needed to ensure performance and to
generate data for a risk assessment. In
the preamble to the final rule, we
discussed how sources already in the
process of obtaining a RCRA permit
could be transitioned to a title V permits
(see 64 FR 52989, September 30, 1999).
We identified some factors to be
considered, as well as some examples to
assist permit writers and facility owners
or operators in developing a sound

43 A risk burn is any emissions testing performed
for the purpose of collecting data for subsequent
evaluation in a site-specific risk assessment. The
testing may occur in conjunction with a RCRA trial
burn or MACT performance test, or the risk burn
may consist of a completely separate test effort.

approach. We neglected to consider,
however, what this approach would
mean for new sources that did not exist
at the time the final rule was
promulgated.

Under RCRA, new sources must
obtain a permit (or permit modification)
before they may start construction of a
new unit. Since new sources subject to
the final rule will not be able to
demonstrate compliance with the part
63 standards until after the units are
built and they conduct performance
testing, the part 270 language as
currently promulgated would force
them to complete the entire RCRA
permitting process (including
combustion portions) beforehand. For
new facilities, this means they would
have to submit a trial burn plan with
their RCRA permit application and also
submit suggested conditions for the
various phases of operation—start-up/
shake-down, trial burn, post-trial burn,
and final operations. The permit writer
would have to review this information
and write conditions into the RCRA
permit governing all phases of
combustor operations.

It is our intent that new sources
subject to the HWC final rule not follow
the traditional RCRA combustion
permitting process. Although new
sources still must obtain a RCRA permit
(or permit modification) prior to
construction, our intent was that the
permit instead focus on the other RCRA
requirements applicable to all units (i.e.,
general facility standards, corrective
action, financial responsibility, and
closure), any non-emissions related
combustor-specific concerns (i.e.,
materials handling), and requirements
related to other RCRA units on site. In
addition, if the alternative to the
particulate matter standard revisions
proposed today are promulgated,
incinerators that comply with these
alternative requirements would need to
have the RCRA particulate matter
performance standard and related
operating conditions included in their
RCRA permits. Also, if the permit writer
determines that additional risk-based
conditions for the combustion unit are
necessary to supplement the MACT
requirements, those conditions will be
part of the RCRA permit.4¢ We would
not expect new sources to follow the

44 We expect that, in most cases, any additional
risk-based conditions imposed under RCRA
omnibus authority will reside in RCRA permits.
However, a state regulatory agency may choose to
incorporate those conditions into the title V permit
as a matter of convenience or as part of developing
a multi-media permit. In this situation, the
conditions would still remain under RCRA
authority and the permit would have to be signed
by all appropriate officials (unless the state has
omnibus-type authority in its air statute).

RCRA requirements governing
development and submittal of trial burn
plans and setting of operating
conditions for the various phases of
operation, because these activities
implement RCRA performance
standards which are being replaced by
the HWC NESHAP standards. We
included requirements in the HWC
NESHAP governing implementation of
the MACT performance standards. For
example, sources must submit
performance test plans and must
identify operating parameters that they
anticipate will ensure compliance with
the emission limits in their
Documentation of Compliance. The
CAA process, not RCRA, is the
appropriate mechanism to ensure
compliance with the MACT standards.
Under the CAA permitting programs,
these sources will be subject to New
Source Review permits prior to
construction as well as to title V
operating permits which will
incorporate the applicable requirements
from the HWC NESHAP.45

3. What Are We Proposing To Amend in
Parts 264, 265, 2667

In today’s notice, we also propose to
make conforming changes in parts 264,
265, and 266 for the above mentioned
reasons. Specifically, we propose to
revise 40 CFR 264.340(b), 265.340(b),
and 266.100(b) to specify that hazardous
waste burning incinerators, cement
kilns, and lightweight aggregate kilns
that are newly constructed,
reconstructed, or modified such that
they become affected sources following
September 30, 1999 are not subject to
the RCRA combustor treatment
standards (except as noted) of parts 264,
265, and 266.

Part Three: Analytical and Regulatory
Requirements

1. Executive Order 12866

Under Executive Order 12866, EPA
must determine whether a regulatory
action is significant and, therefore,
subject to comprehensive review by the
Office of Management and Budget
(OMB), and the other provisions of the
Executive Order. A significant

45 Only those sources that meet the definition of
a major source under the New Source Review
permitting program are subject to federal New
Source Review permits. The definition of “major”
within the context of New Source Review
permitting is different from that used when
establishing MACT standards. Therefore, a new
source subject to the Phase I MACT standards may
not be required to obtain a federal New Source
Review permit prior to construction. However,
since all states have minor New Source Review
permitting programs, it is likely that the source
would still have to obtain a minor New Source
Review permit.
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regulatory action is defined by the Order
as one that may:

—Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

—Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

—DMaterially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or rights and
obligations or recipients thereof; or

—Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “significant regulatory
action”” because it may be considered
significant under point four above:
‘“Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.” As
such, this action was submitted to OMB
for review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

The aggregate annualized compliance
costs for this rule, as proposed, are
estimated to be less than $100 million.
Furthermore, this proposed rule is not
expected to adversely affect, in a
material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. The
benefits to human health and the
environment resulting from today’s
proposed action have not been
monetized but are deemed to be less
than $100 million per year.

We have prepared two economic
support documents for this proposed
action. These are: Assessment of
Potential Costs, Benefits and Other
Impacts NESHAP: Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors—Technical
Amendments (Assessment), and,
Regulatory Flexibility Screening
Analysis (RFSA) For NESHAP:
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors—
Technical Amendments. The
Assessment addresses economic
impacts of the twenty proposed
amendments to the Phase I MACT final
rule. The Assessment also briefly
examines equity considerations and
other impacts. The Regulatory

Flexibility Screening Analysis (RFSA)
briefly examines small entity impacts
potentially resulting from this proposed
action. This Part presents a summary of
findings from the Assessment and the
RFSA documents. The complete
Assessment and RFSA documents are
available in the RCRA docket
established for this action. Interested
readers are encouraged to read and
comment on these documents.

A. Why Is This Proposed Rule
Necessary?

The environmental regulations
promulgated by EPA seek to correct
market failures through the
internalization of negative
environmental externalities. That is not
the case with today’s proposed rule.
This action is necessary in order to
clarify and improve compliance, testing,
and monitoring requirements associated
with the final rule NESHAP: Final
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors. See
64 FR 52828.

B. Were Non-Regulatory Alternatives
First Considered?

Section 1(b)(3) of Executive Order
12866 instructs Executive Branch
Agencies to consider and assess
available alternatives to direct
regulation prior to making a
determination for regulation. This
regulatory determination assessment
should be considered, “to the extent
permitted by law, and where
applicable.” The ultimate purpose of the
regulatory determination assessment is
to ensure that the most efficient tool,
regulation, or other type of action is
applied in meeting the targeted statutory
objective(s).

We have already employed education
and outreach programs designed to
accomplish the objectives of the
amendments proposed in this rule. We
believe that technical clarification and
improved implementation efficiency
will be best accomplished through a
regulatory approach in order to fully
accomplish our objectives.

C. What Regulatory Options Were
Considered?

For this action we considered the
proposed regulatory approach for all the
technical amendments as a group, or in
some cases, for an amendment that was
presented for comment only. We also
considered the “no action” option,
which would result in zero cost impacts
beyond the baseline established in the
final rule.

D. What Are the Potential Costs or Cost
Savings of This Proposed Rule?

The twenty proposed amendments
presented in today’s action vary
considerably in scope and substance.
Nearly all of the amendments, however,
are anticipated to result in minor to
negligible incremental cost impacts
(savings or increases) to both the
regulated community and the Agency.
Two or three of the amendments may
result in more substantive cost impacts.
These findings are briefly summarized
below. The complete Assessment
document presents a detailed review of
our methodology, data, findings, and
analytical limitations.

Cost Savings:

The amendments resulting in
projected minor cost savings to the
regulated community are generally
associated with the increased
compliance and administrative
flexibility, technical clarifications, time
extensions, and reduced monitoring/
testing requirements. One amendment,
however, may result in significant net
incremental cost savings to the
regulated community. Amendment
number X (Method 23 as an Alternative
to Method 0023A for Dioxin/Furans), is
designed to provide flexibility in
selection of test methods for dioxins and
furans. To test for dioxins and furans
under the CAA, Appendix A of 40 CFR
Part 60 prescribes Method 23. This
method combines the front half of the
filter and probe rinse with the back half
of the sorbent and rinses to perform a
single extraction and analysis. Recovery
of spiked standards into the sorbent are
used to serve as an indicator of overall
recovery.

Method 0023A is the RCRA dioxins/
furans air emission test method found in
SW-846 (incorporated within SW-846
in June, 1997). The updated Method
0023A differs from Method 23 primarily
in that the former uses the addition of
spike standards to both the filter (front
half) and sorbent (back half), and then
separates the front half and back half for
analysis in order to determine the
recovery from each half. While more
expensive, this process helps to quantify
recoveries more accurately for both the
back half and front half fractions.

The final rule requires sources to use
Method 0023A. At that time we believed
the improvements method 0023A
offered over Method 23 warranted a
requirement that all sources use the new
method. By incorporating separate
recovery, spiking, and analysis of front
half and back half samples the new
method helps better quantify recoveries
for both the back half and front half

fractions thereby improving quality
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assurance. The benefits of Method
0023A compared to Method 23 thus
include more accurate recovery data and
improved data quality. The downside to
Method 0023A is its higher analytical
cost and, possibly higher detection
limits. Furthermore, we have not
documented the potential magnitude of
the incremental benefits of Method
0023A.

We estimate that potentially
significant cost savings may result from
the reduced analytical expenses of using
Method 23 as an alternative to Method
23A for dioxin/furans. The difference in
unit cost between the methods is
approximately $3,000 per source.
Industry estimates indicate that about
half of all facilities are likely to make
use of this alternative. However, this
test is only required to be performed
every two and a half years. Based on
these factors, we estimate total cost
savings to the regulated community at
about $102,600 per year.

Cost Increases:

There may be cost increases
associated with some of the proposed
amendments. Many of the amendments
associated with potential cost increases,
however, propose alternatives that a
source may voluntarily choose to apply.
Cost increases would occur to both the
regulated community and the regulatory
agency and/or states. Most of these cost
increases are expected to be minor,
resulting from development and
submission of alternative plans and/or
test data. There may also be some minor
additional cost burdens associated with
potential increases in violations.

We estimate that five of the proposed
amendments may result in measurable
incremental cost burdens to industry
and the regulatory agency. These
amendments are projected to result in
aggregate cost increases to industry of
$199,300 per year. The government cost
increase is estimated at $161,800 per
year. Amendment V (Operator Training
and Certification) is the single largest
cost contributor to the cost increase for
both industry and government. This
amendment is projected to result in an
aggregate incremental cost increase of
nearly $154,000 to industry and
$150,700 to the regulatory agency.

We estimate a net cost increase of
$258,500 per year from all proposed
amendments for which we were able to
developed quantified cost impact
estimates. This cost impact estimate will
marginally increase the total annual
social cost projection of $50 to $63
million 46 estimated for compliance

46 U.S. Environmental Protection Agency, Office
of Solid Waste, Addendum to the Assessment of the
Potential Costs, Benefits, and Other Impacts of the

with the final rule. We believe that our
net cost impact (increase) estimate of
$258,500 may be high because it was
not feasible to quantify some of the
potential cost savings that are likely to
result from many of the proposed
amendments. All cost impacts are
dependant upon the regional
enforcement regime.

II. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regualtory Enforcement Fairness Act of
1996 (SBREFA), 5 USC 601 et. seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, a small entity is defined as: (1)
A small business that has fewer than
750, or 500 employees per firm
depending upon the SIC code the firm
is primarily classified in; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. We have determined that only
amendment X (Method 23 as an
Alternative to Method 0023A for
Dioxin/Furans) is likely to impact one
or more of the six small hazardous
waste combustors. Under our assumed
worst-case scenario where the
maximum cost impacts of this
amendment ($102,600 savings) are
attributed to only these six small
sources, we find that no source would
experience impacts beyond 0.48 percent
of annual gross revenues 47. This does

Hazardous Waste Combustion MACT Standards:
Final Rule, July 23, 1999.

47 Based on July 1999 Assessment, we found that
the smallest annual firm revenue associated with
the six small facilities were $3.6 million. Dividing
$102,600 by the six facilities results in $17,100
maximum impact per small facility. ($17,100/$3.6
million = 0.48 percent).

not represent a significant economic
impact.

Although this proposed rule will not
have a significant economic impact on
a substantial number of small entities,
we nonetheless tried to reduce the
impact of this rule on small entities.
Although not specifically directed
toward small business outreach, we
have met with industry representatives
during the developmental phase and
requested comment and suggestions on
all aspects of this proposed rulemaking.
No small business concerns were
brought up by these industry
representatives. We continue to be
interested in the potential impacts of the
proposed rule on small entities and
welcome comments on issues related to
such impacts.

We have completed the analysis:
Regulatory Flexibility Screening
Analysis (RFSA) For NESHAP:
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors—
Technical Amendments, in support of
the proposed rule. This RFSA document
is available for review in the docket
established for today’s action.

II1. Executive Order 13045: ‘Protection
of Children From Environmental Health
Risks and Safety Risks”

“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This
proposed rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866. Furthermore,
we do not have reason to believe that
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

In addition, these amendments, as
part of the HWC MACT standards, are
exempt from the requirements of
Executive Order 13045 because the rule
is a technology-based regulation rather
than a risk-based one. Nevertheless, the
proposed amendments would not result
in any incremental environmental harm
that would affect children’s health.
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IV. Environmental Justice Executive
Order 12898

Executive Order 12898, “Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population” (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities.
In response to Executive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA’s Office of
Solid Waste and Emergency Response
(OSWER) formed an Environmental
Justice Task Force to analyze the array
of environmental justice issues specific
to waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3-17).

We have no data indicating that
today’s proposal would result in
disproportionately negative impacts on
minority or low income communities.
The public is invited to comment and
submit data related to environmental
justice issues potentially associated
with today’s proposal.

V. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any single year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with

applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

We have determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any single year. The
amendments, as proposed, may result in
increased costs to all states (or the
Agency) of no more than approximately
$160,000 per year. Thus, today’s rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

VI. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule, as
proposed, is projected to result in
economic impacts to privately owned
hazardous waste combustion facilities.
Marginal administrative burden impacts
may occur to selected States an/or EPA
Regional Offices if these entities
experience increased administrative

needs, enforcement requirements, or
information requests. However, this
rule, as proposed, will not have
substantial direct effects on the States,
intergovernmental relationships, or the
distribution of power and
responsibilities. Thus, Executive Order
13132 does not apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, we
specifically solicit comment on this
proposed rule from State and local
officials.

VII. Consultation With Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Today’s proposal would not
significantly or uniquely affect the
communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Tribal communities are not
known to own or operate any hazardous
waste combustion facilities, nor are
these communities disproportionately
located adjacent to or near such
facilities. Finally, tribal governments
will not be required to assume any
administrative or permitting
responsibilities associated with this
proposed rule.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communications between EPA
and tribal governments, we specifically
request comment on this proposed rule
from tribal officials.
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VIIL Paperwork Reduction Act

We have prepared an Information
Collection Request (ICR) document (ICR
No. 1773.03) listing the information
collection requirements of this proposed
rule, and have submitted it for approval
to the Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. OMB has assigned a control
number 2050-0171 for this ICR. A copy
of this ICR may be obtained from Sandy
Farmer, OPIA Regulatory Information
Division, U.S. Environment Protection
Agency (2137), 1200 Pennsylvania
Avenue NW, Washington, DC 20460, or
by calling (202) 260-2740.

Some of the amendments proposed
today pertain to RCRA provisions of the
rule (i.e. to 40 CFR parts 260 thru 271),
and were covered under an earlier ICR
No. 1361.08. Today’s amendments to
these RCRA provisions are all de-
regulatory, and do not impose any
burden on the regulated community.
They only reduce the existing burden
shown in that ICR. The ICR No. 1361.08
will be revised to show the reduced
burden when the final rule is
promulgated. The public burden
associated with other provisions of this
proposed rule (which are under the
Clean Air Act) is projected to affect
approximately 171 HWC units and is
estimated to average 8.7 hours per
respondent annually. The reporting and
recordkeeping cost burden is estimated
to average $511 per respondent
annually. Burden means total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
disclose, or provide information to or
for a Federal agency. That includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Comments are requested on the need
of this information, accuracy of the
provided burden estimates, and any
suggested methods for minimizing the
respondent burden. Send comments to
Sandy Farmer at the address given
above, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, 725 17th St.
NW, Washington, DC 20503, marked

“Attention: Desk Officer for EPA.” The
final rule will respond to all OMB and
public comments on the information
collection requirements contained in
this proposal.

We note that the recordkeeping and
reporting requirements are specifically
authorized by section 114 of the CAA
(42 U.S.C. 7414). All information
submitted to the EPA for which a claim
of confidentiality is made will be
safeguarded according to EPA policies
in 40 CFR part 2, subpart B,
Confidentiality of Business Information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.
The EPA will amend the table in 40 CFR
part 9 of currently approved information
collection request (ICR) control numbers
issued by OMB upon finalization of this
rule and list the information collection
requirements contained in the final rule.

IX. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
involve technical standards. Therefore,
we are not considering the use of any
voluntary consensus standards. We
welcome comments on this aspect of the
proposed rulemaking and, specifically,
invite the public to identify potentially
applicable voluntary consensus
standards and to explain why such
standards should be used in this
regulation.

Part Four: State Authority

States can implement and enforce the
new MACT standards through their
delegated 112(1) CAA program and/or by
having title V authority. A State’s title
V authority is independent of whether
it has been delegated section 112(1) of
the CAA. Additional information on

state authority under the CAA may be
found in the HWC MACT rule (64 FR at
52991).

List of Subjects
40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

40 CFR Part 264

Environmental protection, Air
pollution control, Hazardous waste,
Insurance, Packaging and containers,
Reporting and recordkeeping
requirements, Security measures, Surety
bonds

40 CFR Part 265

Environmental protection, Air
pollution control, Hazardous waste,
Insurance, Packaging and containers,
Reporting and recordkeeping
requirements, Security measures, Surety
bonds, Water supply.

40 CFR Part 266

Environmental protection, Energy,
Hazardous waste, Recycling, Reporting
and recordkeeping requirements

40 CFR Part 270

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Reporting and
recordkeeping requirements, Water
pollution control, Water supply.

Dated: June 18, 2001.
Christine Todd Whitman,
Administrator.

For the reasons set out in the
preamble, it is proposed that title 40 of
the Code of Federal Regulations is
amended as follows:

PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 63.14 is amended by
adding paragraph (i) to read as follows:

§63.14 Incorporations by reference.
* * * * *

(i) ASME standard. This standard is
available from the American Society of
Mechanical Engineers, 345 East 47th
Street, New York, N.Y. 10017: Standard
for the Qualification and Certification of
Hazardous Waste Incinerator Operators,
ASME QHO-1-1994.
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3. Section 63.1201 is amended by
revising the definition of “Instantaneous
monitoring” in paragraph (a) to read as
follows:

§63.1201 Definitions and acronyms used
in this subpart.

(a) * *x %

Instantaneous monitoring for
combustion system leak control means
detecting and recording pressure,
without use of an averaging period, at a
frequency adequate to detect
combustion system leak events from

hazardous waste combustion.
* * * * *

4. Section 63.1206 is amended by
revising paragraph (c)(5)(ii) and (c)(6) to
read as follows:

§63.1206 When and how must you comply
with the standards and operating
requirements?

* * * * *

* x %

Eg)) * x %

(ii) You must specify in the
performance test workplan and
Notification of Compliance the method
that will be used to control combustion
system leaks. If you control combustion
system leaks by maintaining the
combustion zone pressure lower than
ambient pressure using an
instantaneous monitor, you must also
specify in the performance test
workplan and Notification of
Compliance the monitoring and
recording frequency of the pressure
monitor, and specify how the
monitoring approach will be integrated
into the automatic waste feed cutoff
system.

(6) Operator training and certification.
(i) You must establish training programs
for all categories of personnel whose
activities may reasonably be expected to
directly affect emissions of hazardous
air pollutants from the source. Such
persons include, but are not limited to,
chief facility operators, control room
operators, continuous monitoring
system operators, persons that sample
and analyze feedstreams, persons that
manage and charge feedstreams to the
combustor, persons that operate
emission control devices, and ash and
waste handlers. Each training program
shall be of a technical level
commensurate with the person’s job
duties specified in the training manual.
Each commensurate training program
shall require an examination to be
administered by the instructor at the
end of the training course. Passing of
this test shall be deemed the
“certification” for personnel, except
that, for control room operators, the
training and certification program shall

be as specified in paragraphs (c)(6)(iii)
through (c)(6)(vi) of this section.

(ii) You must ensure that the source
is operated and maintained at all times
by persons who are trained and certified
to perform these and any other duties
that may affect emissions of hazardous
air pollutants. A certified control room
operator must be on duty at the site at
all times the source is in operation.

(iii) Hazardous waste incinerator
control room operators must:

(A) Be trained and certified under a
site-specific, source-developed and
implemented program that meets the
requirements of paragraph (c)(6)(v) of
this section; or

(B) Be trained under the requirements
of, and certified under, the American
Society of Mechanical Engineers
Standard Number QHO-1-1994
(incorporated by reference—see
§63.14(e)). If you choose to use the
ASME program:

(1) Control room operators must, prior
to the compliance date, achieve
provisional certification, and must
submit an application to ASME and be
scheduled for the full certification
exam. Within one year of the
compliance date, control room operators
must achieve full certification;

(2) New operators and operators of
new sources must, before assuming their
duties, achieve provisional certification,
and must submit an application to
ASME, and be scheduled for the full
certification exam. Within one year of
assuming their duties, these operators
must achieve full certification; or

(C) Be trained and certified under a
State program.

(iv) Cement kiln and lightweight
aggregate kiln control room operators
must be trained and certified under:

(A) A site-specific, source-developed
and implemented program that meets
the requirements of paragraph (c)(6)(v)
of this section; or

(B) A State program.

(v) Site-specific, source developed
and implemented training programs for
control room operators must include the
following elements:

(A) Training on the following
subjects:

(1) Environmental concerns,
including types of emissions;

(2) Basic combustion principles,
including products of combustion;

(3) Operation of the specific type of
combustor used by the operator,
including proper startup, waste firing,
and shutdown procedures;

(4) Combustion controls and
continuous monitoring systems;

(5) Operation of air pollution control
equipment and factors affecting
performance;

(6) Inspection and maintenance of the
combustor, continuous monitoring
systems, and air pollution control
devices;

(7) Actions to correct malfunctions or
conditions that may lead to
malfunction;

(8) Residue characteristics and
handling procedures; and

(9) Applicable Federal, state, and
local regulations, including
Occupational Safety and Health
Administration workplace standards;
and

(B) An examination designed and
administered by the instructor; and

(C) Written material covering the
training course topics that may serve as
reference material following completion
of the course.

(vi) To maintain control room
operator qualification under a site-
specific, source developed and
implemented training program as
provided by paragraph (c)(6)(v) of this
section, control room operators must
complete an annual review or refresher
course covering, at a minimum, the
following topics:

(A) Update of regulations;

(B) Combustor operation, including
startup and shutdown procedures, waste
firing, and residue handling;

(C) Inspection and maintenance;

(D) Responses to malfunctions or
conditions that may lead to
malfunction; and

(E) Operating problems encountered
by the operator.

(vii) You must record the operator
training and certification program in the

operating record.
* * * * *

5. Section 63.1207 is amended by:

a. Revising paragraphs (g)(2)(i) and
©)(2)1i).

b. Revising paragraph (h)(2)
introductory text.

c. Revising paragraph (j)(1)(i).

d. Adding paragraph (e)(3).

e. Adding paragraph (g)(2)(iv).

f. Adding paragraph (j)(5).

The revisions and additions read as
follows:

§63.1207 What are the performance
testing requirements?
* * * * *

(e) * *x %

(3) Petitions for time extension if
Administrator fails to approve or deny
test plans. You may petition the
Administrator under § 63.7(h) to obtain
a “waiver” of any performance test—
initial or periodic performance test;
comprehensive or confirmatory test. The
“waiver” would be implemented as an
extension of time to conduct the
performance test at a later date.
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(i) Qualifications for the waiver. (A)
You may not petition the Administrator
for a waiver under this section if the
Administrator has issued a notification
of intent to deny your test plan(s) under
§63.7(c)(3)(1)(B).

(B) You must submit a site-specific
emissions testing plan and a continuous
monitoring system performance
evaluation plan at least one year before
a comprehensive performance test is
scheduled to begin as required by
paragraph (c)(1) of this section, or at
least 60 days before a confirmatory
performance test is scheduled to begin
as required by paragraph (d) of this
section. The test plans must include all
documentation required to be included,
including the substantive content
requirements of paragraph (f) of this
section and §63.8(e); and

(C) You must make a good faith effort
to accommodate the Administrator’s
comments on the test plans.

(ii) Procedures for obtaining a waiver
and duration of the waiver: (A) You
must submit to the Administrator a
waiver petition or request to renew the
petition under § 63.7(h) separately for
each source at least 60 days prior to the
scheduled date of the performance test.

(B) The Administrator will approve or
deny the petition within 30 days of
receipt and notify you promptly of the
decision.

(C) The Administrator will not
approve an individual waiver petition
for a duration exceeding 6 months;

(D) The Administrator will include a
sunset provision in the waiver ending
the waiver within 6 months;

(E) You may submit a revised petition
to renew the waiver under
§63.7(h)(3)(iii) at least 60 days prior to
the end date of the most recently
approved waiver petition;

(F) The Administrator may approve a
revised petition for a total waiver period
up to 12 months.

(iii) Content of the waiver. (A) You
must provide documentation to enable
the Administrator to determine that the
source is meeting the relevant
standard(s) on a continuous basis as
required by §63.7(h)(2). For extension
requests for the initial comprehensive
performance test, you must submit your
Documentation of Compliance to assist
the Administrator in making this
determination.

(B) You must include in the petition
information justifying your request for a
waiver, such as the technical or
economic infeasibility, or the
impracticality, of the affected source
performing the required test, as required
by §63.7(h)(3)(iii).

(iv) Public notice. You must notify the
public (e.g., distribute public mailing

list) of your petition to waive a
performance test.
* * * * *

* * %

(2) EE

(i) Carbon monoxide (or hydrocarbon)
CEMS emissions levels must be within
the range of the average value to the
maximum value allowed, except as
provided by paragraph (g)(2)(iv) of this
section. The average value is defined as
the sum of the hourly rolling average
values recorded (each minute) over the
previous 12 months divided by the
number of rolling averages recorded
during that time;

(ii) Each operating limit (specified in
§63.1209) established to maintain
compliance with the dioxin/furan
emission standard must be held within
the range of the average value over the
previous 12 months and the maximum
or minimum, as appropriate, that is
allowed, except as provided by
paragraph (g)(2)(iv) of this section. The
average value is defined as the sum of
the rolling average values recorded over
the previous 12 months divided by the
number of rolling averages recorded
during that time. The average value
must not include calibration data,
malfunction data, and data obtained
when not burning hazardous waste;

* * * * *

(iv) The Administrator may approve
an alternative range to that required by
paragraphs (g)(2)(i) and (ii) of this
section if you document in the
confirmatory performance test plan that
it may be problematic to maintain the
required range during the test. In
addition, when making the finding of
compliance, the Administrator may
consider test conditions outside of the
range specified in the test plan based on
a finding that you could not reasonably
maintain the range specified in the test
plan and considering factors including
whether the time duration and level of
the parameter when operations were out
of the specified range were such that
operations during the confirmatory test
are determined to be reasonably
representative of normal operations. In
addition, the Administrator will
consider the proximity of the emission
test results to the standard.

* * * * *

(h) E

(2) Current operating parameters
limits are also waived during pretesting
prior to comprehensive performance
testing for an aggregate time not to
exceed 720 hours of operation under an
approved test plan or if the source
records the results of the pretesting.

Pretesting means:
* * * * *

(]') EE

(1) * *x %

(i) Except as provided by paragraphs
(j)(4) and (j)(5) of this section, within 90
days of completion of a comprehensive
performance test, you must postmark a
Notification of Compliance
documenting compliance or
noncompliance with the emission
standards and continuous monitoring
system requirements, and identifying
operating parameter limits under
§63.1209.

* * * * *

(5) Early compliance. If you conduct
the initial comprehensive performance
test prior to September 30, 2002 (or a
later compliance date approved under
§63.6(i)), you need not postmark the
Notification of Compliance within 90
days of completion of the performance
test.

* * * * *

6. Section 63.1209 is amended by:

a. Revising paragraphs (k)(5) and
XK)(7)H)(C).

b. Revising paragraphs (1)(3) and (1)(4).

c. Revising paragraph (p).

d. Revising paragraph (q).

e. Adding paragraph (k)(6)({iv).

These revisions and additions read as
follows:

§63.1209 What are the monitoring
requirements?
* * * * *

(k) * * *

(5) Particulate matter operating limit.
If your combustor is equipped with an
activated carbon injection system, you
must establish operating parameter
limits on the particulate matter control
device as specified by paragraph (m)(1)
of this section;

(6) * x %

(iv) Control device operating
parameter limits (OPLs). You must
establish operating parameter limits on
the particulate matter control device as
specified by paragraph (m)(1) of this
section.

(7) L

(1) * *x %

(C) For the initial comprehensive
performance test, you may base the
initial limit on maximum bed age of the
carbon in each segment of the bed on
manufacturer’s specifications. If you use
manufacturer’s specifications rather
than actual bed age to establish the
initial limit, you must also conduct a
bed life confirmatory test prior to the
manufacturer’s specification of bed age.
That bed life confirmatory test must be
conducted under the procedures
required for a dioxin/furan confirmatory
test as specified by §63.1207(g)(2). The
purpose of the bed life confirmatory test
is to document to the Administrator that
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the initial limit on maximum bed age
ensures compliance with the dioxin/
furan emission standard. If you fail to
confirm compliance with the dioxin/
furan emission standard during this
testing, you must conduct additional
testing as necessary to document that a
revised lower limit on maximum bed
age ensures compliance with the dioxin/

furan standard.
* * * * *

(1) * kX %

(3) Activated carbon injection. If your
combustor is equipped with an
activated carbon injection system, you
must establish operating parameter
limits prescribed by paragraphs (k)(5)
and (k)(6) of this section.

(4) Activated carbon bed. If your
combustor is equipped with a carbon
bed system, you must establish
operating parameter limits prescribed by
paragraph (k)(7) of this section. In
addition, if you elect to establish the
initial limit on carbon bed age based on
the manufacturer’s specification, you
must:

(i) Operate the combustor during the
bed life confirmatory test required by
paragraph (k)(7)(i)(C) of this section
such that each operating limit specified
in paragraph (1) of this section is held
within the range of the average value
over the previous 12 months and the
maximum or minimum, as appropriate,
that is allowed. The term “average
value” is defined in § 63.1207(g)(2)(ii);
and

(ii) Conduct mercury emissions
testing to document compliance with
the mercury emission standard. If you
fail to confirm compliance with the
mercury emission standard during this
testing, you must conduct additional
testing as necessary to document that a
revised lower limit on maximum bed
age ensures compliance with the

standard.
* * * * *

(p) Maximum combustion chamber
pressure. If you comply with the
requirements for combustion system
leaks under § 63.1206(c)(5) by
maintaining the maximum combustion
chamber zone pressure lower than
ambient pressure to prevent combustion
system leaks from hazardous waste
combustion, you must perform
instantaneous monitoring of pressure
and the automatic waste feed cutoff
system must be engaged when negative
pressure is not adequately maintained.

(q) Operating under different modes
of operation. If you operate under
different modes of operation, you must
establish operating parameter limits for
each mode. You must document in the
operating record when you change a

mode of operation and begin complying
with the operating limits for an
alternative mode of operation.

(1) Operating under otherwise
applicable standards after the
hazardous waste residence time has
transpired. As provided by
§63.1206(b)(1)(ii), you may operate
under otherwise applicable
requirements promulgated under
sections 112 and 129 of the Clean Air
Act in lieu of the substantive
requirements of this subpart.

(1) The otherwise applicable
requirements promulgated under
sections 112 and 129 of the Clean Air
Act are applicable requirements under
this subpart.

(ii) You must specify (e.g., by
reference) the otherwise applicable
requirements as a mode of operation in
your Documentation of Compliance
under § 63.1211(d), your Notification of
Compliance under § 63.1207(j), and
your title V permit application. These
requirements include the otherwise
applicable requirements governing
emission standards, monitoring and
compliance, and notification, reporting,
and recordkeeping.

(2) Calculating rolling averages under
different modes of operation. When you
transition to a different mode of
operation, you must calculate rolling
averages anew using the continuous
monitoring system values previously
recorded for that mode of operation (i.e.,
you ignore continuous monitoring
system values recorded under other
modes of operations when you
transition back to a mode of operation).

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

7. The authority citation for part 264
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924,
and 6925.

8. Section 264.340 is amended by
redesignating paragraph (b)(2) as
paragraph (b)(3); revising the first
sentence in paragraph (b)(1); and adding
new paragraph (b)(2) to read as follows:

§264.340 Applicability.
* * * * *

(b) EE

(1) Except as provided by paragraph
(b)(3) of this section, the standards of
this part no longer apply when an
owner or operator demonstrates
compliance with the maximum
achievable control technology (MACT)
requirements of part 63, subpart EEE of
this chapter by conducting a

comprehensive performance test and
submitting to the Administrator a
Notification of Compliance under
§§63.1207(j) and 63.1210(d) of this
chapter documenting compliance with
the requirements of part 63, subpart EEE
of this chapter. * * *

(2) Except as provided by paragraph
(b)(3) of this section, the standards of
this section do not apply to an owner or
operator of a hazardous waste
incinerator (as defined at § 63.1201 of
this chapter) that begins construction,
reconstruction, or becomes an affected
source of part 63, subpart EEE of this
chapter, after September 30, 1999.

* * * * *

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

9. The authority citation for part 265
continues to read as follows:

Authority: 42 U.S.C. 6905, 6906, 6912,
6922, 6923, 6924, 6925, 6935, 6936, and
6937.

10. Section 265.340 is amended by
redesignating paragraph (b)(2) as
paragraph (b)(3); revising the first
sentence in paragraph (b)(1); and adding
a new paragraph (b)(2) to read as
follows:

§265.340 Applicability.

* * * * *

(b) * % %

(1) Except as provided by paragraph
(b)(3) of this section, the standards of
this part no longer apply when an
owner or operator demonstrates
compliance with the maximum
achievable control technology (MACT)
requirements of part 63, subpart EEE of
this chapter by conducting a
comprehensive performance test and
submitting to the Administrator a
Notification of Compliance under
§§63.1207(j) and 63.1210(d) of this
chapter documenting compliance with
the requirements of part 63, subpart EEE
of this chapter. * * *

(2) Except as provided by paragraph
(b)(3) of this section, the standards of
this section do not apply to an owner or
operator begins construction,
reconstruction, or becomes an affected
source of part 63, subpart EEE of this
chapter, after September 30, 1999.

* * * * *
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PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

11. The authority citation for part 266
continues to read as follows:

Authority: Secs. 1006, 2002(a), 3004, 6905,
6906, 6912, 6922, 6925, and 6937.

12. Section 266.100 is amended by
redesignating paragraph (b)(2) as
paragraph (b)(3); revising the first
sentence of paragraph (b)(1); and adding
new paragraph (b)(2) to read as follows:

§266.100 Applicability.

(b) * * *

(1) Except as provided by paragraph
(b)(3) of this section, the standards of
this part no longer apply when an
affected source demonstrates
compliance with the maximum
achievable control technology (MACT)
requirements of part 63, subpart EEE, of
this chapter by conducting a
comprehensive performance test and
submitting to the Administrator a
Notification of Compliance under
§§63.1207(j) and 63.1210(d) of this
chapter documenting compliance with
the requirements of subpart EEE. * * *

(2) Except as provided by paragraph
(b)(3) of this section, the standards of
this section do not apply to an owner or
operator of a hazardous waste burning
cement kiln, or hazardous waste
lightweight aggregate kiln (as defined at
§63.1201 of this chapter) that begins
construction, reconstruction, or
becomes an affected source of part 63,
subpart EEE of this chapter, after
September 30, 1999.

* * * * *

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

13. The authority citation for part 270
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6924,
6925, 6927, 6939, and 6974.

14. Section 270.19 is amended by

revising paragraph (e) to read as follows:

§270.19 Specific part B information
requirements for incinerators.
* * * * *

(e) When an owner or operator who
submitted a permit application under
this part before September 30, 1999,
demonstrates compliance with the air
emission standards and limitations in
40 CFR part 63, subpart EEE (i.e., by
conducting a comprehensive
performance test and submitting a

Notification of Compliance
documenting compliance with all
applicable requirements of part 63,
subpart EEE), the requirements of this
section do not apply. When an owner or
operator submits a permit application
under this part on or after September 30,
1999, the requirements of this section
do not apply. Nevertheless, the Director
may apply the provisions of this section,
on a case-by-case basis, for purposes of
information collection in accordance
with §§270.10(k) and 270.32(b)(2).

15. Section 270.22 is amended by
revising the introductory text to read as
follows:

§270.22 Specific part B information
requirements for boilers and industrial
furnaces burning hazardous waste.

When an owner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
40 CFR part 63, subpart EEE (i.e., by
conducting a comprehensive
performance test and submitting a
Notification of Compliance
documenting compliance with all
applicable requirements of part 63,
subpart EEE), the requirements of this
section do not apply. When an owner or
operator of a cement or lightweight
aggregate kiln submits a permit
application under this part on or after
September 30, 1999, the requirements of
this section do not apply. Nevertheless,
the Director may apply the provisions of
this section, on a case-by-case basis, for
purposes of information collection in
accordance with §§270.10(k) and
270.32(b)(2).

* * * * *

16. Section 270.62 is amended by
revising the introductory text to read as
follows:

§270.62 Hazardous waste incinerator
permits.

When an owner or operator who
submitted a permit application under
this part before September 30, 1999,
demonstrates compliance with the air
emission standards and limitations in
40 CFR part 63, subpart EEE (i.e., by
conducting a comprehensive
performance test and submitting a
Notification of Compliance
documenting compliance with all
applicable requirements of 40 CFR part
63, subpart EEE), the requirements of
this section do not apply. When an
owner or operator submits a permit
application under this part on or after
September 30, 1999, the requirements of
this section do not apply. Nevertheless,
the Director may apply the provisions of
this section, on a case-by-case basis, for
purposes of information collection in

accordance with §§270.10(k) and
270.32(b)(2).
* * * * *

17. Section 270.66 is amended by
revising the introductory text to read as
follows:

§270.66 Permits for boilers and industrial
furnaces burning hazardous waste.

When an owner or operator of a
cement or lightweight aggregate kiln
who submitted a permit application
under this part before September 30,
1999, demonstrates compliance with the
air emission standards and limitations
in 40 CFR part 63, subpart EEE (i.e., by
conducting a comprehensive
performance test and submitting a
Notification of Compliance
documenting compliance with all
applicable requirements of 40 CFR part
63, subpart EEE), the requirements of
this section do not apply. When an
owner or operator of a cement or
lightweight aggregate kiln submits a
permit application under this part on or
after September 30, 1999, the
requirements of this section do not
apply. Nevertheless, the Director may
apply the provisions of this section, on
a case-by-case basis, for purposes of
information collection in accordance
with §§270.10(k) and 270.32(b)(2).

* * * * *

[FR Doc. 01-16426 Filed 7—2—01; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 171
[Docket No. RSPA-99-5013 (HM—229)]
RIN 2137-AD21

Hazardous Materials: Revisions to
Incident Reporting Requirements and
the Hazardous Materials Incident
Report Form

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: RSPA is proposing revisions
to the current incident reporting
requirements of the Hazardous Materials
Regulations and the hazardous materials
incident report form, DOT Form F
5800.1. The major changes proposed by
RSPA in this NPRM include: collecting
more specific information on the
incident reporting form; expanding
reporting exceptions; expanding
reporting requirements to persons other
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than carriers; reporting undeclared
shipments of hazardous materials;
notifying shippers of incidents; and
reporting non-release incidents
involving bulk packages. The revisions
are intended to increase the usefulness
of data collected for risk analysis and
management by government and
industry and, where possible, provide
relief from regulatory requirements.

DATES: Send your comments on or
before October 1, 2001. To the extent
possible, we will consider comments
received after this date in making our
decision on a final rule.

ADDRESSES: Address your comments to
the Dockets Management System, U.S.
Department of Transportation, Room PL
401, 400 Seventh St., SW, Washington,
DC 20590-0001. You must identify the
docket number, RSPA-99-5013 (HM-
229) at the beginning of your comments,
and you should submit two copies of
your comments. If you wish to receive
confirmation that your comments have
been received, include a self-addressed
stamped postcard. You may also submit
your comments and review all
comments by accessing the Docket
Management System website at http://
dms.dot.gov. Click on ‘“Help and
Information” to obtain instructions for
filing a document electronically.

The Dockets Unit is located on the
Plaza Level of the Nassif Building at the
U.S. DOT at the above address. You may
view public dockets between the hours
of 9:00 a.m. and 5:00 p.m., Monday
through Friday, except on Federal
holidays. An electronic copy of this
document may be downloaded from the
Federal Register Electronic Bulletin
Board Service at (202) 512—1661.
Internet users may reach the Federal
Register’s home page at: http://
www.nara.gov/nara/fedreg, the
Government Printing Office’s database
at http://www.access.gpo.gov/su_docs,
or the Office of Hazardous Materials
Safety at http://rspa.dot.gov/
rulemake.htm. You may obtain copies of
DOT Form F 5800.1 and the instruction
booklet for completing DOT Form F
5800.1 at the Office of Hazardous
Materials Safety’s web site at

http://hazmat.dot.gov/spills.htm or
http://hazmat.dot.gov/
ohmforms.htm#incidents.

FOR FURTHER INFORMATION CONTACT:
Michael Johnsen or Diane LaValle, at
the Office of Hazardous Materials
Standards, telephone (202) 366—8553 or
Kevin Coburn, at the Office of
Hazardous Materials Planning &
Analysis, telephone (202) 366—4555,
Research and Special Programs
Administration.

SUPPLEMENTARY INFORMATION:

I. Background

Quality data supporting causal, trend,
and risk analysis is fundamental to an
effective safety program. The
importance of data to the hazardous
materials transportation safety program
was highlighted in both a ONE DOT
Flagship Initiative on Hazardous
Materials Handling/Incidents (HazMat
Flagship) and a recently completed
Department-wide Hazardous Materials
Program Evaluation (HMPE). The
HazMat Flagship identifies the set of
new and ongoing actions relating to
hazardous materials transportation that
has the greatest potential impact on
safety and program operation and that
benefits from a cooperative ONE DOT
approach. Information on DOT’s
Flagship Initiatives can be found at:
http://www.dot.gov/onedot/
flagship.htm. The HMPE used a multi-
modal team to conduct a Department-
wide program evaluation to document
and assess the effectiveness of the
Department’s hazardous materials
transportation safety program. The
team’s final report can be found at:
http://hazmat.dot.gov/hmpe.htm.

The hazardous materials
transportation safety program relies on
DOT Form F 5800.1, Hazardous
Materials Incident Report, to gather
basic information on incidents that
occur during transportation and that
meet specified criteria as required in
§171.16 of the Hazardous Materials
Regulations (HMR; 49 CFR Parts 171—
180). RSPA last revised this form in
1989. In 1999, we received roughly
17,500 incident reports. The Research
and Special Programs Administration
(RSPA, we) use the data and
information reported by carriers to:

+ Evaluate the effectiveness of the
existing regulations and industry
operating procedures;

* Determine the need for regulatory
changes to cover changing
transportation safety problems; and

+ Identify major problem areas that
should receive priority attention.

In addition, both the government and
industry use this information to chart
trends, identify problems and training
inadequacies, evaluate packagings, and
assess ways to reduce releases.

Although the current incident report
form provides useful information and is
generally recognized as being
fundamentally sound, room for
improvement exists. Both the HazMat
Flagship initiative and the HMPE
emphasized the need to obtain more
accurate and complete data on
incidents. We believe the opportunity
exists to obtain better, more detailed

information on events with potentially
greater consequences; to provide more
descriptive information to help
determine root causes of events; to offer
better linkages so that data can be
coupled (for example, registration
numbers and fire and police report
numbers); and to better structure the
report form to facilitate complete and
accurate responses.

Our experience using data generated
by the current form has identified
certain deficiencies. Rulemakings such
as HM-225A, “Revision to Regulations
Governing Transportation and
Unloading of Liquefied Compressed
Gases,” and HM—-213B, “Safety
Requirements for External Product
Piping on Cargo Tanks Transporting
Flammable Liquids,” have
demonstrated the difficulties involved
with using DOT Form 5800.1 data to
determine precise failure modes and
causes. These rulemakings also
underscore the unreliability of cost
information and the need to update this
and other data as better information
becomes available after initial
submission of the form in the time
period prescribed by regulation.

The National Transportation Safety
Board (NTSB) has issued a number of
recommendations related to data
collection and processing developed
during the course of their investigations.
NTSB Recommendation H-92—6
suggests establishment of a program to
collect information necessary to identify
patterns of cargo tank equipment
failures, including the reporting of all
accidents involving a DOT specification
cargo tank. Revising DOT Form 5800.1
offers a viable way to implement this
recommendation by enabling us to
obtain a more complete profile of
accident scenarios, including “success
stories,” through which packaging
integrity issues can be more thoroughly
evaluated. We believe gathering such
information on all bulk packagings
involved in incidents where the
packaging, appurtenances, or damage
protection devices receive structural
damage is a logical extension of this
philosophy.

Another example of an NTSB
recommendation that can be
implemented though revision to DOT
Form 5800.1 is ensuring that there is
formal feedback from carriers to
shippers when an incident has occurred
(recommendation R—-89-52). The need
for this latter recommendation is
supported by FAA experience with
shippers who have been unaware of
packaging failures.

In addition, the National Risk
Assessment for Selected Hazardous
Materials performed for RSPA by the
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Argonne National Laboratory and the
University of Illinois relied on incident
data as a basic input into the study and
recommended changes in a number of
areas. Risk practitioners in government
and industry offered suggestions for
improved reporting of incident data in
a white paper produced under the
auspices of the Transportation Research
Board.

Undeclared hazardous materials
shipments, particularly in the air mode,
are a safety issue of high visibility and
concern within the Department. This
issue received significant attention in
the HazMat Flagship and was
recognized by the HMPE as an
important area where better
understanding of the frequency and
impact of such shipments is essential.
Data obtained through reporting of
discoveries of such shipments, whether
or not the material is released, can help
in defining the extent of the problem
and developing programs to mitigate the
risk involved. DOT Form 5800.1 is an
efficient way to capture this data. Such
data, even though it represents only
undeclared hazardous materials that are
discovered rather than the full spectrum
of undeclared hazardous material
shipments, can play a significant role in
monitoring trends and measuring the
effects of efforts to reduce undeclared
shipments.

We are cognizant of the burden often
imposed by regulatory requirements. As
we develop proposed changes to the
incident reporting requirements, we are
seeking to minimize any additional
burden associated with the revised
requirements. For instance, we are
proposing to add exceptions to reporting
requirements for small releases of
materials that pose the least hazard
where sufficient data already exists to
manage risk. Further, we believe certain
data fields that ask for information that
is obtainable from other sources can be
deleted. Land use at the incident site is
an example of the latter case.

As part of early efforts to consider
possible revisions and following a
meeting between DOT and members of
several trade associations concerning
hazardous materials incident reporting,
the Association of American Railroads
sponsored a workgroup with segments
of the transportation community to
discuss the DOT Form F 5800.1 and
reporting requirements of §§171.15 and
171.16. The workgroup meetings were
held during the winter of 1997-98.
Participants included representatives of
all four transportation modes and RSPA,
shippers, container manufacturers, and
labor. The workgroup drafted
suggestions and submitted them to
RSPA. We developed questions based

on input from these meetings, the DOT
modal agencies, and other concerned
individuals, and on our own initiative.

On March 23, 1999, we published an
advance notice of proposed rulemaking
(ANPRM; 64 FR 13943) that asked a
series of questions regarding the need to
change the current reporting
requirements or the current incident
report form. We received approximately
40 comments from industry
associations, state and local
governments, non-profit associations,
and carriers. These comments are
discussed in Section III of this
preamble.

II. Current Requirements

Currently, § 171.15 requires carriers to
immediately notify the National
Response Center (NRC) after any
incident that occurs during
transportation in which, as a direct
result of hazardous materials:

(1) A person is killed;

(2) A person receives injuries
requiring hospitalization;

(3) Estimated carrier or other property
damage exceeds $50,000;

(4) An evacuation of the general
public occurs for one hour or more;

(5) One or more major transportation
arteries or facilities are closed for one
hour or more;

(6) The operational flight pattern or
routine of an aircraft is altered;

(7) Fire, breakage, spillage, or
suspected radioactive contamination
occurs involving shipments of
radioactive material or infectious
substances;

(8) There has been a release of a
marine pollutant in a quantity
exceeding 450 L (119 gallons) for liquids
or 400 kg (882 pounds) for solids; or

(9) A situation exists of such a nature
(e.g., a continuing danger to life exists
at the scene of the incident) that, in the
judgment of the carrier, it should be
reported to the Department even though
it does not meet any other immediate
notification criteria.

Carriers may report any of these
incidents involving aircraft to the
Federal Aviation Administration (FAA).
In addition, certain incidents involving
infectious substances must be reported
to the Centers for Disease Control (CDC).

Each carrier required to make a report
under § 171.15 is also required to
complete DOT Form F 5800.1 in
accordance with § 171.16. Additionally,
unless excepted, a carrier is required to
submit DOT Form F 5800.1 for any
incident occurring during transportation
that results in an unintentional release
of a hazardous material from its package
or the discharge of any quantity of
hazardous waste.

We use the data and information
reported by carriers to:

(1) Evaluate the effectiveness of the
existing regulations and industry
operating procedures;

(2) Determine the need for regulatory
changes to cover changing
transportation safety problems; and

(3) Identify major problem areas that
should receive priority attention.

In addition, both the government and
industry use this information to chart
trends, identify problems and training
inadequacies, evaluate packagings, and
assess ways to reduce releases.

In considering how to update the
incident report form, our primary
objective is to ensure that useful
information is captured in an efficient
manner. We believe it is possible to
improve the structure and format of the
form to make it easier to understand and
complete accurately. To reduce the
reporting burden on persons responsible
for completing the incident report, we
believe certain existing fields that ask
for information that is obtainable from
other sources can be deleted. Land use
at the incident site is an example. We
also believe it is appropriate to add
information in certain areas where it can
help determine future program direction
and support measures of program
effectiveness. For example, a good
description of packaging performance,
documenting both failures and
successes, helps us define future
requirements. In addition, undeclared
hazardous materials is a problem area of
significant safety concern to DOT, and
the ability to identify the frequency and
source of such shipments is important
in efforts to reduce their occurrence. A
complete description of changes to the
content of the form is provided in the
following sections.

III. Summary of Issues, Comments and
RSPA Proposals

The major changes proposed by RSPA
in this NPRM include:

(1) collecting more specific
information on the incident reporting
form;

(2) expanding reporting exceptions;

(3) expanding reporting requirements
to persons other than carriers;

(4) reporting undeclared shipments of
hazardous materials;

(5) notifying shippers of incidents;
and

(6) reporting non-release incidents
involving bulk packages.

These and other proposals are
discussed in detail in the following
paragraphs.

In the ANPRM, we posed 35 questions
concerning possible revisions to DOT
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Form F 5800.1 and the associated
sections of the HMR. These 35 questions
are grouped into the following ten
general issues:

(1) Electronic filing

(2) Revisions to the form

(3) One-call reporting

(4) Expansion of reporting
requirements to persons other than
carriers

(5) Exceptions to incident reporting

(6) Criteria for telephonic notification

(7) Updates to reports

(8) Reporting when no hazardous
material is released during an incident

(9) Undeclared shipments of
hazardous materials that do not result in
arelease

(10) Notifying shippers of incidents.

1. Electronic filing. The ANPRM noted
that we are considering optional filing
of incident reports by facsimile (fax),
electronic mail (e-mail), and the
Internet, and asked for
recommendations concerning
implementation of an electronic filing
option. Electronic filing of incident
reports is consistent with the
requirements of the Government
Paperwork Elimination Act (GPEA),
which generally mandates that, by
October 2003, agencies accept electronic
documents and electronic signatures for
the transactions that they conduct with
the public and regulated parties.

All commenters support an electronic
filing option. Commenters state that fax,
e-mail, and Internet submissions should
be available to facilitate reporting.
However, commenters also state that
electronic filing should be optional
rather than mandatory.

We agree that electronic filing of
incident reports would reduce the
reporting burden on industry and
increase reporting flexibility. However,
because of logistical difficulties, all
means of electronic filing will not be
immediately available. In this NPRM,
we are proposing to accept incident
reports by fax and e-mail. Concurrent
with the continued development of this
rulemaking action, we intend to develop
a capability to receive incident report
forms through additional electronic
means, such as a web-based form and
electronic file transfers.

2. Revisions to the form. We received
a number of comments concerning the
format of the current DOT Form F
5800.1. Some commenters suggest that
we develop a different form for each
mode or packaging type. Commenters
also state that an abbreviated form
would be useful for reporting smaller
incidents.

We agree that more detailed
information concerning specific modes
of transportation or specific packaging

types would improve our incident
database. However, we believe that
having more than one incident report
form would be confusing to the
regulated industry. Therefore, in this
NPRM, we are proposing a single multi-
section form. Reporting incidents on a
single form will avoid confusion as to
which form to submit. The proposed
form includes “General Incident
Information,” “Consequences,” and
“Packaging Information” sections that
would be completed by everyone
reporting an incident. In addition, the
proposed form includes modal or
special information sections that would
be completed only if certain conditions
were met.

In considering how to update the
incident report form, our primary
objective is to ensure that useful
information is captured in an efficient
manner. We believe it is possible to
improve the structure and flow of the
form to make it easier to understand and
complete accurately. We are proposing
to delete certain existing fields that ask
for information that is obtainable from
other sources or can be extrapolated
from other fields. We believe the fields
“Is material a hazardous substance?,”
“Was the RQ met?,” and the “Land Use
and Community Type” questions fall
into this category. Similarly, the
“Highway Type” and “Number of Lanes
at a Vehicle Accident/Derailment site”
can be determined from other sources.
In addition, the consignee name and
address information and the type of
labeling or placarding fields have been
found to offer limited benefit to safety
improvements, and we propose to
remove them.

Additional information in certain
areas is needed to help determine future
program direction and support measures
of program effectiveness. Separate fields
for information on packing group,
hazardous wastes and toxic by
inhalation materials would allow us to
better identify the materials involved in
incidents. Further, we believe the
inclusion of cross-reference fields, such
as the NRC report number and the
Hazardous Materials registration
number, will help broaden the ties the
incident data has with other Federal
hazardous materials data.

We also believe gathering additional
information on the types of persons who
respond to incidents, the types of
persons who are killed, injured or need
to be evacuated, as well as how long
evacuations or closures last, will
contribute to incident risk analysis. The
more detailed questions concerning air
transport incidents and questions
directed to specific types of packagings
will allow for more focused review of

where and how packages fail.
Additionally, the ability to identify the
frequency and source of undeclared
hazardous materials shipments, an area
of significant safety concern to DOT, is
important to reducing their occurrence.

We are also proposing to revise the
packaging sections of the incident report
form to eliminate duplicative and
confusing formatting and to enable us to
gather more specific packaging
information. For example, we propose
to replace check boxes to identify
damage to packagings with failure codes
specific to each packaging type. Use of
failure codes was one of the
recommendations coming from the
Association of American Railroads
workgroup discussed in Section I. Use
of failure codes allows the preparer to
select from a set of choices appropriate
to the particular packaging type
involved. Also, we believe use of
terminology appropriate for the
particular packaging type will help
avoid confusion and ultimately make it
easier for the preparer to complete the
incident report.

The expansion will add about 15 data
fields to the basic incident information.
We believe the benefits to be gained by
collecting more detailed information
will require only minimal additional
time to report these mostly short yes/no
or fill-in-the-blank fields. Further, we
have reformatted the proposed incident
report form to facilitate completion (e.g.,
more white space and a more logical
flow from item to item). While this
reformatting has added more pages to
the form, we believe that this design
will improve accuracy and make the
form easier to complete.

The draft of the form that appears in
the appendix to this NPRM is for review
of question format and content only and
does not reflect the final layout of the
actual form. We anticipate that the form
layout will be similar to the most recent
U.S. Census form, which included
proper spacing for digital scanning and
ease of use considerations.

The proposed revised form is
included as Appendix A to this NPRM.
The proposed instructions for
completing the form appear as
Appendix B. We ask that reviewers of
the proposed incident report form focus
on the following questions related to the
contents of the form: (1) are critical data
elements missing that should be added?;
(2) what data elements currently
included on the form are candidates for
elimination?; (3) do the failure codes
accurately represent modes of packaging
failure?; and (4) what are your
suggestions for additional or more
descriptive failure codes?
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3. One-call reporting. As provided by
§ 171.15, certain incidents require
immediate telephonic notification.
Currently, except for incidents
involving transportation by aircraft or
releases of infectious substances,
carriers are required to call the NRC.
Notice involving air shipments of
hazardous materials must be given to
the nearest FAA Civil Aviation Security
Office. Notification of incidents
involving infectious substances may be
made to the CDC rather than the NRC.

In this NPRM, we are proposing to
eliminate the separate telephonic
notification requirement for air
shipments and to require all air carriers
to report incidents subject to § 171.15(a)
to the NRC. NRC would then make any
subsequent notifications. NRC
personnel are trained specifically as to
which notification requirements pertain
to which entities; thus, this change
should result in more accurate
notification to parties with a need to
know. It should be noted that CDC
continues to require telephonic
notification for releases of infectious
substances (etiologic agents). In another
rulemaking (Docket No. RSPA-98-3971,
HM-226, 66 FR 6942, January 22, 2001),
we are proposing to clarify that a
written report of an incident involving
an infectious substance that is reported
by telephone to CDC must also be
submitted to RSPA.

4. Expansion of reporting
requirements to persons other than
carriers. Currently, the requirements for
telephonic and written reporting of
transportation incidents apply to
carriers only. Operators of
transportation facilities, such as marine
terminals, who do not perform carrier
functions are not required to report
transportation incidents involving
hazardous materials. Most commenters
to the NPRM agree that the person in
physical control of a hazardous material
when an incident occurs during
transportation should be responsible for
reporting that incident. One commenter
states that the person in control of a
hazardous material during
transportation would most likely be the
person most knowledgeable about the
circumstances surrounding the incident.
Other commenters disagree, stating that
confusion and duplicative reporting
would likely result if incident reporting
is required by persons other than
carriers.

We agree that the person in direct
control of the hazardous material while
it is being transported in commerce
should report any incidents. Such a
requirement would capture incidents
that occur when a hazardous material is
outside a carrier’s direct possession, but

while the material is still in
transportation in commerce, such as
while the material is being stored
incident to movement at a transfer
facility.

Therefore, in this NPRM we are
proposing to require each person in
physical control of a hazardous material
while it is in transportation in
commerce to report any incident that
occurs while the material is in his or her
possession. For example, a temporary
storage facility owner would have to
report any event that meets the
provisions of §§171.15 or 171.16 and
that occurs during the time that a
hazardous material is stored incident to
movement. Consistent with current
HMR requirements, administrative
determinations, and interpretations,
storage incidental to movement is
storage of a transport vehicle, freight
container, or package containing a
hazardous material between the time
that a carrier takes possession of the
hazardous material until it is delivered
to its destination, as indicated on the
shipping paper. We believe this
proposal will provide more accurate and
complete information regarding
hazardous materials incidents. We
estimate that extending reporting
requirements to persons in physical
control of a hazardous material during
transportation would increase the
number of incident reports by about
2,040 per year.

In addition, we are proposing to
revise § 171.21 to require “‘the person
responsible for reporting the incident,”
rather than the “‘carrier,” to make
available all records and information
pertaining to the incident.

5. Exceptions to incident reporting.
Currently, the HMR provide exceptions
to incident reporting for the following:

(1) Consumer commodities;

(2) Batteries, electronic storage, wet,
filled with acid or alkali; and

(3) Paint and paint-related materials
when shipped in packagings of five
gallons or less.

In addition, hazardous materials
prepared and transported as limited
quantities in accordance with the HMR
are excepted from incident reporting
requirements. However, these
exceptions do not apply to:

(1) Incidents required to be reported
under §171.15(a);

(2) Incidents involving transportation
aboard aircraft;

(3) Materials in Packing Group I
(except for consumer commodities); or

(4) Incidents involving the
transportation of hazardous waste.

Most commenters support expansion
of the current exceptions to incident
reporting. One commenter suggests that

exceptions be expanded to include all
incidents involving loading and
unloading where a small release occurs
as a result of connecting and
disconnecting hoses or transfer lines.
Other commenters suggest that
hazardous materials in smaller
packagings (e.g., 5 gallons or less) be
excepted from incident reporting.

We agree that exceptions to incident
reporting should be applicable to small
amounts of most hazardous materials
that fall into our lowest risk category of
hazardous materials (PG III). We now
have ample data from past incidents
spanning over 20 years involving PG III
hazardous materials in smaller
packagings to warrant a reporting
exception. Incident reporting should be
focused on more substantial releases
where the consequences of an incident
may be significant.

In this NPRM, we are proposing to
except from incident reporting
requirements hazardous materials
incidents meeting all of the following
criteria:

(1) The shipment is not being offered
for transportation or transported by air;

(2) None of the criteria in §171.15(a)
apply;

(3) The material is not a hazardous
waste;

(4) The material is properly classed
as—

(i) ORM-D; or

(ii) A packing Group III material in
Class or Division 3, 4, 5, 6.1, 8, or 9;

(5) Each packaging has a capacity of
less than 20 liters (5 gallons) for liquids
or less than 30 kg (66 pounds) for solids;
and

(6) The total aggregate release is less
than 20 liters (5 gallons) for liquids or
less than 30 kgs (66 pounds) for solids.

(7) The material does not meet the
definition of an undeclared hazardous
material in §171.8.

We are proposing to except small
spills from the reporting requirements.
We wanted only to require that an
aggregate spill of 20 liters (5 gallons) or
over for liquids or 30 kg (66 pounds) or
over for solids of otherwise excepted
hazardous materials be reported. For
example, if twelve 5-gallon containers of
paint are spilled, no incident report
would be required unless the aggregate
amount of paint released from the
twelve containers is over 5 gallons or
one of the conditions in §171.15(a) is
met. Based on reports received over the
past five years, we expect that the
proposed exceptions would reduce the
total number of incident reports filed
each year by about 5,000.

In addition, we are proposing to
clarify existing rules to except minimal
amounts of hazardous materials
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escaping: (1) due to disconnecting a
loading or unloading line or from the
operation of venting devices (for which
venting is authorized); or (2) from the
manual operation of seals in equipment
such as pumps, compressors, and valves
during the normal course of
transportation if the release does not
trigger any of the provisions for a
telephonic notification described in
§171.15 of this subpart and does not
result in property damage.

We are requesting comments
regarding additional exceptions or
alternative methods for excepting small
spills from the reporting requirements.
We may modify the proposed exception
in response to such comments.

6. Criteria for telephonic notification.
Under current § 171.15 requirements,
one of the criteria that triggers the
requirement for immediate notification
is property damage that exceeds
$50,000. Most commenters agree that a
monetary limit should not be used as a
criterion for telephonic notification;
they state that such a limit is arbitrary
and has not been adjusted to reflect
inflation. We agree and are proposing to
remove the monetary criterion.

We are also proposing to clarify the
requirements for “immediate
notification” by specifying that
telephonic notification must be made as
soon as practicable following the
occurrence of an incident and in all
instances within 12 hours after an event
requiring notification. This eliminates
confusion surrounding the term
“immediate notification.” This
proposed revision also responds to
National Transportation Safety Board
(NTSB) recommendation H-99-58 to
provide a specific time period to report
by telephone. We invite comments as to
the appropriateness of this time period
or a different time period (e.g., 2 hours,
4 hours, or 24 hours).

In addition to the above, we propose
to expand the telephonic notification
reporting requirements to the person
who has physical control of the material
at the time of the transportation
incident. Most commenters agree that
the person in physical control of a
material at the time of an incident
should call the NRC.

Commenters also suggest that
incidents resulting in significant
environmental damage and incidents
involving certain high-hazard materials
be added to the current criteria for
telephonic notification. We believe that
the current criteria requiring immediate
telephonic notification are sufficient
and are not proposing any additional
criteria.

7. Updates to reports. Commenters
disagree about whether we should

require updates to incident reports.
Some commenters suggest that we
develop criteria to identify when an
incident report requires updating. Other
commenters state that updates should
be required when there is any change to
an incident result.

We believe that substantive changes
to the outcome of an incident should be
updated by submitting updates to the
original DOT Form F 5800.1 report.
Updated information ensures the
accuracy and quality of data we collect.
In this NPRM, we propose to require
updated incident reports for up to one
year after the date of an incident for the
following: (1) death resulting from
injuries caused by a hazardous material;
(2) corrections to the identification of
the hazardous material or packaging
information; and (3) certain updated
damage costs as additional information
becomes available. Cost information
would be updated when: (1) costs not
known at the time the report was filed
became known; or (2) original damage/
cost estimates were revised by more
than $25,000. In some cases, certain
costs (such as decontamination and
cleanup) may not be known within 30
days of the incident’s occurrence, and
would not be included in the initial
incident report. In other cases, some
costs (such as property damage) may be
significantly higher than the original
estimate. We estimate that about 800
incidents reported each year would
require an update.

Under § 171.21, persons required to
report an incident are required to
cooperate with any further investigation
of that incident. In particular, incidents
that we categorize as significant may
require further investigation, or reports
that are incomplete may require a
follow-up.

8. Reporting when no hazardous
material is released during an incident.
In the ANPRM, we asked whether the
incident reporting requirements should
be expanded to include certain
incidents that do not result in release of
a hazardous material. We suggested that
such information could provide a
broader base for risk management in
more critical transportation situations
and that additional information could
be used to gauge the performance and
integrity of certain packagings.

Most commenters oppose data
collection for an incident that does not
result in a release of hazardous
materials because of the increased
reporting burden. We do not agree. We
believe that certain incidents should be
reported whether or not there is a
release of hazardous material. The
potential burden on operators is offset
by the safety information that will be

provided. For example, such reporting
can provide information concerning
packaging integrity, particularly the
circumstances under which a packaging
is able to withstand a collision or
accident without releasing its contents.
Thus, we are proposing to require an
incident report when a bulk packaging
(other than a tank car tank) has received
structural damage to the lading
retention system or damage that requires
repair to systems intended to protect the
lading retention even if no hazardous
material is released. This responds to
NTSB recommendation H-92-6, which
requests that we collect information on
cargo tanks involved in accidents with
no release of a hazardous material.
There is no need to collect such data for
a tank car tank because this information
is already required to be reported to the
Federal Railroad Administration. We
also propose to include Type B
packagings (for radioactive materials)
that have received structural damage
that may adversely affect the
packaging’s ability to retain lading, even
if no hazardous material is released, to
gather statistical information compatible
with our criteria for a significant
incident.

9. Undeclared shipments of
hazardous materials that do not result
in a release. Undeclared shipments,
particularly when offered for
transportation or transported by air,
pose a significant safety problem
because of the potential for improper
packaging, handling, and failure to
communicate the hazard. Emergency
responders and transportation workers
are unaware of the presence of
undeclared hazardous materials. Certain
hazardous materials that are forbidden
for air transportation may make their
way onto a passenger-carrying or cargo-
only aircraft, and may inadvertently be
handled in an unsafe manner by
transportation workers. In a hazardous
material release from an undeclared
shipment, the crew does not know that
a hazardous material is present or what
response measures to take. Commenters
support gathering information on
undeclared shipments of hazardous
materials that do not result in a release.
However, the commenters are divided
as to how we should gather this
information. Some commenters state
that a reporting requirement specific to
undeclared hazardous materials would
expose their companies to undue
liability and possible enforcement
actions for accepting an undeclared
shipment. Other commenters state that
this requirement would place carriers in
an enforcement role.

We believe that information on
undeclared shipments should be
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collected and that the incident report
form is the most accessible method for
collecting such data. In this NPRM, we
are proposing to require an incident
report when an undeclared shipment of
hazardous materials is discovered. This
requirement would apply to parties who
are likely to discover undeclared
shipments and who would benefit
greatly from a reduction in such
shipments, which is a goal of this
rulemaking. Based on information
provided by FAA, we anticipate that an
increase of about 1,500 incident reports
per year would result from this
proposal.

If persons filing these reports had no
reason to believe that they were
accepting hazardous materials, DOT
would not hold them responsible.
Parties filing these reports would be
advising DOT of unsafe conditions; DOT
would independently determine
whether enforcement is appropriate.

10. Notifying shippers of incidents.
We propose to require the person
responsible for completing an incident
report to provide a copy of the report to
the shipper whose packages were the
subject of the report. The report would
have to be provided within 30 days of
the incident and may be provided in an
electronic or written form. The 30-day
time period is consistent with the time
required to submit the report to RSPA.
This proposal responds to NTSB
Recommendation R-89-52, which
recommends requiring carriers reporting
hazardous materials incidents under the
provisions of § 171.16 to notify shippers
whose hazardous materials shipments
are involved. NTSB is concerned that
shippers are not receiving information
about packages that are prone to failure
during transportation. Since we are
proposing to expand reporting
requirements to persons other than
carriers who have possession of a
hazardous material while in
transportation, the person required to
report would also be required to notify
the shipper of the packages involved in
the incident.

We believe that this shipper
notification already often occurs;
however, we request comments
concerning the costs of, and need to
create, a requirement to assure that
shippers are notified when their
packages are involved in incidents.

Miscellaneous Proposals
New Definitions

We are proposing new definitions in
§171.8 for “unintentional release,” and
“undeclared hazardous material
shipment” to assist in clarifying the
regulations.

Hazardous Waste Manifest

We are proposing removal of the
requirement in § 171.16 to attach a
hazardous waste manifest to the
incident report form when a release
involves a hazardous waste. The
proposed incident report form requires
the hazardous waste manifest number to
be reported and provides a field for
entering the number. In addition, we are
proposing to remove the requirements
for: 1) an estimate of the quantity of
waste removed from the scene; 2) the
name and address of the facility to
which it was taken; and 3) the manner
of disposition of any removed waste.
This information is already available as
a result of EPA’s hazardous waste
manifest regulations; thus, continued
reporting of this information to RSPA is
unnecessary. Removing these
requirements would eliminate reporting
information that is obtainable through
other sources.

Record Retention Location

In this NPRM, we are proposing to
require that the report be retained at
either the reporter’s principal place of
business or other record retention site
provided the report is available at the
reporter’s principal place of business
within 24 hours of request. Currently,
there is a provision in § 171.16 that
requires a person reporting an incident
to retain a copy of the report for two
years at the reporter’s principal place of
business or at another place that has
been authorized under the terms of an
approval. We are not aware of any
approvals issued under this section. We
believe this proposal would provide
flexibility in maintaining records
without the need for an approval from
DOT.

Incidents at Registered Cargo Tank
Facilities

The Federal Motor Carrier Safety
Administration (FMCSA) has notified
RSPA of several fatalities that have
occurred in registered cargo tank
facilities during inspection and repair of
DOT specification cargo tanks. In most
cases, the cause of the incident was a
failure to comply with the HMR
requirements applicable to such
operations (inadequate training
programs, failing to clean and purge a
tank before repair, etc.) Over the course
of the last several years, FMCSA has
attempted to gather anecdotal evidence
to determine the frequency of these
events. It appears that up to 10 fatalities
a year may occur due to work on DOT
specification cargo tanks. Because of the
apparent frequency and severity of these

incidents, we are interested in collecting
information on these occurrences.

We request comments regarding the
following:

1. Should we require the reporting of
incidents that occur at registered cargo
tank facilities during the inspection,
testing and repair process?

2. Is this information available from
other sources, such as the Occupational
Health and Safety Administration or
state worker protection agencies?

3. What incidents should be
reported—only consequential incidents,
such as those requiring telephonic
reporting under § 171.15, any release
requiring reporting under § 171.16, or
some other criteria?

4. Should we collect information on
incidents that occur while work is
performed on DOT specification cargo
tanks, all specifications packages or all
hazardous materials packages?

Any action based on these questions
would be considered in a future
rulemaking.

State Notification

In addition, we were contacted by a
state official, who requested that we
require incidents meeting the immediate
notification criteria in §171.15 to be
reported to the state in which the
incident occurred. We do not believe
that this is necessary. A state may
require immediate, oral accident/
incident reports for emergency response
purposes. Further, any state may request
that NRC notify it of incidents occurring
within the state.

IV. Summary and Conclusion

We are proposing, among others, the
following changes to the current HMR
reporting requirements and to DOT
Form F 5800.1:

(1) Reporting of incidents involving
bulk packagings (other than tank car
tanks) that receive structural damage
that may adversely affect the
packaging’s ability to retain lading even
when no hazardous material is released.
(This includes Type B RAM
packagings.)

(2) Reporting discoveries of
undeclared hazardous material
shipments.

(3) Updating incident reports when
significant new information becomes
available.

(4) Requiring the person in physical
control of a hazardous material during
transportation to report an incident.

(5) Excepting small releases of
specified materials that pose the least
hazard from reporting requirements.

(6) Restructuring the form to utilize
failure codes to obtain information on
packaging failures.
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In addition, we are requesting specific
comments in the following areas:

(1) What changes should be made in
report content (specific data elements)
and in failure codes?

(2) Are additional exceptions or
alternative methods for excepting small
spills from the reporting requirements
appropriate?

(3) Is a 12-hour maximum an
appropriate standard for “immediate”
telephonic reporting or is a different
time period (e.g., 2 hours, 4 hours, or 24
hours) warranted?

(4) What would be the impact if the
proposal to create a requirement
assuring that shippers are notified
(including possible telephonic
notification) when their packagings are
involved in incidents is adopted?

(5) Should we require the reporting of
incidents that occur at registered cargo
tank facilities during the inspection,
testing, and repair process? (Also see
related questions in the previous
section.)

V. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This proposed rule is not a significant
regulatory action under Executive Order
12866 and, therefore, was not reviewed
by the Office of Management and
Budget. This proposed rule is not a
significant regulatory action under the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). A preliminary regulatory
evaluation that considers various
regulatory alternatives is available for
review in the public docket.

The costs of these proposed
regulations identified in the regulatory
evaluation are attributed to: (1)
Expansion of reporting requirements to
persons other than a carrier in
possession of a hazardous material
during transportation; (2)
implementation of a requirement to
update incident reports under certain
conditions; (3) expansion of reporting
requirements to incidents involving
certain bulk packagings where no
hazardous material is released; and (4)
implementation of a requirement to
report to the shipper that an incident
has occurred. Reductions in the total
costs associated with incident reporting
requirements are attributed to
implementation of an electronic filing
option and expansion of current
exceptions to the reporting
requirements. The expected reductions
in total costs generally offset the
anticipated cost increases; thus, the
proposals should result in only minimal
increased costs of compliance.

While it is difficult to estimate the net
benefit resulting from this rulemaking,
we believe that the proposed revisions
to the incident reporting requirements
will greatly enhance our ability to
develop strategies to reduce the risks
associated with the transportation of
hazardous materials. The non-
quantifiable benefits of the increase in
data quality attributable to this
rulemaking are expected to be far greater
than the negligible cost increase to the
regulated community.

B. Executive Order 13132

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This proposed
rule would preempt State, local, and
Indian tribe requirements but does not
propose any regulation that has
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal hazardous materials
transportation law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b)) that
preempts State, local, and Indian tribe
requirements on certain covered
subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous material; or

(5) The design, manufacture,
fabrication, marking, maintenance,
recondition, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This proposed rule addresses covered
subject item number 4 above and would
preempt State, local, and Indian tribe
written incident reporting requirements
not meeting the “substantively the
same”’ standard.

Federal hazardous materials
transportation law provides at
§5125(b)(2) that, if DOT issues a
regulation concerning any of the
covered subjects, DOT must determine

and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
We propose that the effective date of
Federal preemption be 180 days from
publication of a final rule in this matter
in the Federal Register.

C. Executive Order 13175

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this proposed rule does not
have tribal implications and does not
impose substantial direct compliance
costs, the funding and consultation
requirements of the Executive Order do

not apply.
D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities.
Based on the assessment in the final
regulatory evaluation, I hereby certify
that, while the final rule will affect a
substantial number of small businesses,
there will be no significant economic
impact.

Potentially affected small entities. The
proposals in this NPRM will apply to
persons in physical control of a
hazardous material during
transportation in commerce. Such
persons primarily include motor
carriers, air carriers, vessel operators,
rail carriers, temporary storage facilities,
and intermodal transfer facilities.
Unless alternative definitions have been
established by the agency in
consultation with the Small Business
Administration, the definition of “small
business’ has the same meaning as
under the Small Business Act (15 CFR
Parts 631-657c). Therefore, since no
such special definition has been
established, RSPA employs the
thresholds (published in 13 CFR
121.201) of 1,500 employees for air
carriers (NAICS Subgroup 481), 500
employees for rail carriers (NAICS
Subgroup 482), 500 employees for
vessel operators (NAICS Subgroup 483),
$18.5 million in revenues for motor
carriers (NAICS Subgroup 484), and
$18.5 million in revenues for
warehousing and storage companies
(NAICS Subgroup 493). Of the
approximately 116,000 entities to which
the proposals in this NPRM would



Federal Register/Vol. 66, No. 128/ Tuesday, July 3, 2001/Proposed Rules

35163

apply (104,000 of which are motor
carriers), we estimate that about 90
percent are small entities.

Potential cost impacts. The NPRM
proposal to expand reporting
requirements to any person in physical
possession of a hazardous material
while it is being transported in
commerce will primarily affect storage
and intermodal transfer facilities. We
estimate that expanding the reporting
requirements will increase the number
of incident reports submitted each year
by about 2,040 reports, or about 12
percent. Thus, the approximately 6,500
warehousing and storage entities subject
to this requirement will incur total
increased compliance costs of about
$84,000 (about $13/year/company).

The proposal to require updating of
incident reports under certain
conditions applies to all persons subject
to the HMR incident reporting
regulations. We estimate that this
proposal will result in about 800
updates to reports each year for a total
annual cost to the approximately
116,000 transportation companies
subject to this requirement of $4,800
(about 4¢/year/company).

The proposal to require reporting of
certain incidents involving bulk
packagings that do not result in a release
of hazardous materials will apply to
about 104,000 motor carriers. We
estimate that this proposal will result in
about 2,800 additional incident reports
each year. Motor carriers will incur
increased compliance costs of about
$109,000 (about $1.05/year/company).

The proposal to require reporting of
undeclared shipments of hazardous
materials discovered during
transportation will apply to all persons
subject to the HMR incident reporting
regulations. We estimate that this
proposal will result in an increase of
1,500 incident reports per year, with
corresponding increased compliance
costs of $57,600 (about 50¢/year/
company).

The proposal to require persons who
are subject to the HMR incident
reporting requirements to also report
incidents to the hazardous material
shipper will apply to all persons subject
to the HMR incident reporting
regulations. We estimate that this
proposal will result in an increase in
compliance costs of about $17,000
(about $1.20/year/company).

Potential cost savings. Tﬁe proposals
in the NPRM that will permit electronic
filing of incident reports and expand the
current exceptions from incident
reporting requirements will offset the
increased compliance costs described
above. Taken together, the potential cost
savings attributable to the proposals in

this NPRM total about $276,000 (about
$2.40/year/company).

Alternate proposals for small
businesses. The Regulatory Flexibility
Act suggests that it may be possible to
establish exceptions and differing
compliance standards for small
businesses and still meet the objectives
of the applicable regulatory statutes.
However, given the importance of small
business, as defined for purposes of the
Regulatory Flexibility Act, in hazardous
materials transportation, we do not
believe that it would be possible to
establish such differing standards and
still accomplish the objectives of federal
hazardous materials transportation law.
The information provided in hazardous
materials incident reports serves as the
basis for critical RSPA safety functions,
including identification of safety
problems, regulations development,
training programs, outreach efforts, and
enforcement strategies. The risks posed
by a hazardous material offered for
transportation or transported by a small
entity are the same as the risks posed by
the same hazardous material when
offered for transportation or transported
by a large entity. Thus, it is entirely
reasonable and appropriate for the HMR
incident reporting requirements to
apply equally to any person who offers
for transportation or transports
hazardous materials in commerce.

Conclusion. Based on the above
analysis, we certify that while the
proposals in this NPRM will affect a
significant number of small businesses
or other small entities, there will be no
substantial economic impact on the
identified classes of small businesses. If
your business or organization is a small
entity and if adoption of some or all of
the proposed provisions could have a
significant economic impact on your
operations, please submit a comment to
explain how and to what extent your
business or organization could be
affected.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, no person is required to
respond to a collection of information
unless it displays a valid Office of
Management and Budget (OMB) control
number. Section 1320.8(d), Title 5, Code
of Federal Regulations requires that
RSPA provide interested members of the
public and affected agencies an
opportunity to comment on information
collection and recordkeeping requests.
RSPA has a current information
collection approval under OMB No.
2137-0039, Hazardous Materials
Incident Reports, with 33,811 burden
hours, $811,221.66 in annual costs, and
22,500 submitted incident reports per

year. This information collection
estimate, drafted in 1998, accounted for
a 40% increase in incident reporting
due to inclusion of intrastate carriers
required to report incidents under the
HM-200 rulemaking docket. The actual
rate of increase attributed to that
rulemaking has not been fully realized.

The average number of incident
reports RSPA received for the years
1997-2000 is about 17,300, and for the
years 1995—2000 is about 16,000. Our
regulatory evaluation for this proposed
rule uses a base number of 17,000
annual incident reports.

The proposals in this NPRM would
only change information collection
requirements for the DOT Form F
5800.1 under § 171.16—and not for
telephonic notification requirements
under § 171.15.

RSPA believes that this proposed rule
may result in a modest increase in
annual burden and costs. Even so, the
estimated increase of an additional 810
reports per year proposed in this NPRM
would result in total reports numbering
far less than the 22,500 approved
through our current information
collection approval under OMB No.
2137-0039. Total estimated costs of
written reports, including the estimated
costs of this proposed rule, are also
lower than the approved amount. The
following figures are based on receiving
17,000 incident reports per year and
only include estimates for written
incident reports:

Total Annual Respondents: 1,781.

Total Annual Responses: 17,810.

Total Annual Burden Hours: 23,746.

Total Annual Burden Cost: $569,904.

RSPA specifically requests comments
on the information collection and
recordkeeping burdens associated with
developing, implementing, and
maintaining these requirements for
approval under this proposed rule.

Requests for a copy of the information
collection should be directed to Deborah
Boothe, Office of Hazardous Materials
Standards (DHM-10), Research and
Special Programs Administration, Room
8102, 400 Seventh Street, SW.,
Washington, DC 20590-0001,
Telephone (202) 366—8553.

Written comments should be
addressed to the Dockets Unit as
identified in the ADDRESSES section of
this rulemaking. Comments should be
received prior to the close of the
comment period identified in the DATES
section of this rulemaking. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to an
information collection unless it displays
a valid OMB control number.
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F. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

G. Unfunded Mandates Reform Act

This rulemaking would not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It would not result in costs of
$100 million or more to either State,
local, or tribal governments, in the
aggregate, or to the private sector.

H. Environmental Assessment

RSPA believes that the proposed
changes to the incident reporting system
would have no significant impact on the
environment. The changes proposed in
this NPRM should increase the quality
of data collected on hazardous materials
spills, thus probably increasing our
ability to evaluate potential packaging
problems that result in releases to the
environment. Thus, the proposed
revisions should produce a small net
benefit to the environment by improving
the data sources used in regulatory
development. Therefore, we find that
there are no significant environmental
impacts associated with this proposed
rule.

List of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Reporting and record keeping
requirements.

In consideration of the foregoing, we
propose to amend 49 CFR part 171 as
follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

2.1In §171.8 the following definitions
are added in alphabetical order to read
as follows:

§171.8 Definitions and abbreviations.
* * * * *

Undeclared hazardous material
means a hazardous material:

(1) That is required to be described on
a shipping paper in the manner required
by subpart C of part 172 of this
subchapter, but is offered for

transportation with no indication on the
shipping paper or other documentation
that it is hazardous; or

(2) That is excepted from the
requirements of subpart C of part 172 of
this subchapter (e.g., a small quantity or
ORM-D material as defined in §173.4
and 173.144, respectively) and is in a
packaging that is not marked in the
manner specified in this subchapter to
indicate it contains a hazardous
material.
* * * * *

Unintentional release means the
escape of a hazardous material from a
package. This includes releases
resulting from collision, packaging
failures, human error, vandalism,
negligence, improper packaging, or
unusual conditions such as the
operation of pressure relief devices as a
result of over-pressurization, overfill or
fire exposure. It does not include
intentional releases, such as venting of
packages, where allowed, and the
intentional discharge of contents from
packagings.

3. Section 171.15 is revised to read as
follows:

§171.15 Immediate notice of certain
hazardous materials incidents.

(a) When a hazardous materials
incident occurs during transportation in
commerce, each person in physical
possession of the hazardous material
must provide notice by telephone, as
described in paragraph (b) of this
section, as soon as practicable but no
later than 12 hours after the incident, to
the DOT’s National Response Center
(NRC) on 800—424-8802 (toll free) or
202-267-2675 (toll call). Notice
involving an infectious substance
(etiologic agent) may be given to the
Director, Center for Disease Control,
U.S. Public Health Service, Atlanta, Ga.,
800-232-0124 (toll free), in place of
notice to the NRC. Each notice must
include the following information:

(1) Name of reporter;

(2) Name and address of carrier
represented by reporter;

(3) Phone number where reporter can
be contacted;

(4) Date, time, and location of
incident;

(5) The extent of injury, if any;

(6) Class or division, proper shipping
name, and quantity of hazardous
materials involved, if such information
is available; and

(7) Type of incident and nature of
hazardous material involvement and
whether a continuing danger to life
exists at the scene.

(b) A telephonic report is required
when an incident occurs during the
course of transportation in commerce

(including loading, unloading, and
temporary storage) and:

(1) As a direct result of a hazardous
material—

(i) A person is killed;

(ii) A person receives an injury
requiring admittance to a hospital;

(iii) The general public is evacuated
for one hour or more;

(iv) A transportation artery or facility
is closed or shut down for one hour or
more;

(v) The operational flight pattern or
routine of an aircraft is altered;

(2) Fire, breakage, spillage, or
suspected radioactive contamination
occurs involving a radioactive material
(see also § 176.48 of this subchapter);

(3) Fire, breakage, spillage, or
suspected contamination occurs
involving an infectious substance other
than a diagnostic specimen or regulated
medical waste;

(4) There has been a release of a
marine pollutant in a quantity
exceeding 450 L (119 gallons) for a
liquid or 400 kg (882 pounds) for a
solid; or

(5) A situation exists of such a nature
(e.g., a continuing danger to life exists
at the scene of the incident) that, in the
judgment of the person in possession of
the hazardous material, it should be
reported to the NRC even though it does
not meet the criteria of paragraph (b) (1),
(2), (3) or (4) of this section.

(c) Each person making a report under
this section must also make the report
required by §171.16.

Note to §171.15: Under 40 CFR 302.6, EPA
requires persons in charge of facilities
(including transport vehicles, vessels, and
aircraft) to report any release of a hazardous
substance in a quantity equal to or greater
than its reportable quantity, as soon as that
person has knowledge of the release, to
DOT’s National Response Center at (toll free)
800—424-8802 or (toll) 202-267-2675.

4. Section 171.16 is revised to read as
follows:

§171.16 Detailed hazardous materials
incident reports.

(a) General. Each person in physical
possession of a hazardous material
during transportation at the time of a
reportable incident must report the
incident in writing on DOT Form F
5800.1 (Rev. XX/XX).

(b) Reportable Incident. A reportable
incident is one that occurs during the
course of transportation (including
loading, unloading, and temporary
storage) in which—

(1) Any of the circumstances set forth
in §171.15(a) occurs;

(2) There is an unintentional release
of a hazardous material or any quantity
of hazardous waste has been discharged
during transportation;
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(3) A bulk packaging (other than a
tank car tank) containing any hazardous
material or a Type B packaging
containing a Class 7 hazardous material
receives structural damage to the lading
retention system or damage that requires
repair to a system intended to protect
the lading retention system, even if
there is no release of hazardous
material; or

(4) An undeclared hazardous material
is discovered.

(c) Updating the incident report. An
incident report must be updated within
one year of the incident if—

(1) A death results from injury caused
by a hazardous material;

(2) There was a misidentification of
the hazardous material or packaging
information on the incident report;

(3) Damage, loss or related cost that
was not known when the initial report
was filed becomes known; or

(4) Damage, loss, or related cost
changes by $25,000 or more.

(d) Sending and retaining copies of
the report. Each person reporting under
this section must—

(1) Send the report within 30 days of
the date of discovery of the incident to
the Information Systems Manager,
DHM-63, Research and Special
Programs Administration, Department
of Transportation, Washington, DC
20590-0001; and, for incidents
involving transportation by aircraft, also
send a copy of the report to the FAA
Civil Aviation Security Office nearest
the location of the incident;

(2) Retain a copy of the report,
including electronically generated
reports, for a period of two years at the
reporter’s principal place of business, or

other record retention site if available at
the reporter’s principal place of
business within 24 hours of request; and

(3) Send a copy of the report to the
person who offered the hazardous
material for transportation within 30
days following discovery of the
incident.

(e) Exceptions. The requirements of
paragraphs (a), (b), (c) and (d) of this
section do not apply to—

(1) Releases of minimal amounts of
material released from manual operation
of seals, pumps, compressors, valves,
during connection or disconnection of
loading or unloading lines or, for
materials for which venting is
authorized, from vents, provided the
release does not require a telephone
report under the provisions of §171.15
or result in property damage; or

(2) Incidents involving the
unintentional release of hazardous
material when all of the following
apply:

(i) The material is not being offered
for transportation or transported by air;

(i1) None of the criteria in § 171.15(a)
apply;

(iii) The material is not a hazardous
waste;

(iv) The material is properly classed
as—

(A) ORM-D; or

(B) Class or Division 3, 4, 5, 6.1, 8, or
9 in Packing Group III;

(v) Each packaging has a capacity of
less than 20 liters (5 gallons) for liquids
or less than 30 kg (66 pounds) for solids;

(vi) The total aggregate release is less
than 20 liters (5 gallons) for liquids or
less than 30 kgs (66 pounds) for solids;
and

(vii) The material does not meet the
definition of an undeclared hazardous
material.

5. Section 171.21 is revised to read as
follows:

§171.21 Assistance in investigations and
special studies.

(a) A shipper, carrier, packaging
owner, packaging manufacturer or
certifier, repair facility, or person
associated with an incident under the
provisions of § 171.16 must—

(1) Make all records and information
pertaining to the incident available to an
authorized representative or special
agent of the Department of
Transportation upon request.

(2) Give an authorized representative
or special agent of the Department of
Transportation reasonable assistance in
the investigation of the incident.

(b) If an authorized representative or
special agent of the Department of
Transportation makes an inquiry of a
person required to complete an incident
report in connection with a study of
incidents, the person shall—

(1) Respond to the inquiry within 30
days after its receipt or within such
other time as the inquiry may specify;
and

(2) Provide true and complete answers
to any questions included in the
inquiry.

Issued in Washington, DC, on June 27,
2001 under the authority delegated in 49 CFR
part 106.

Robert A. McGuire,

Associate Administrator for Hazardous
Materials Safety.

BILLING CODE 4910-60-P
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Appendix to Preamble—Hazardous Material Incident Report Form and Instructions
U.S. Department of Transportation Hazardous Materials
R i .
e e g Special Programs Incident Report Form Approved OMB No.

1.

2

INSTRUCTIONS: Submit this report to the Information Systems Manager, Office of Hazardous Materials Safety, DHM-63, Research and Special Programs Administration, U.S.
Department of Transportation, Washington, D.C. 20590. If space provided for any item is inadequate, complete that item under Part 6, identifying the entry number being completed.
Copies of this form, in limited quantities, may be obtained from the Information Systems Manager or from our Website at http:/hazmat.dot.gov.

10.

".

12

13.

This form is submitted to report: D A hazardous material incident D An undeclared shipment with no release

DA bulk packaging (other than a tank car tank) containing any hazardous materials or a Type B
packaging containing a Class 7 hazardous material that (1) received structural damage to the lading
retention system or damage that requires repair to a system intended to protect the lading retention
system and (2) did not have a release

Indicate whether this is: [ An nitial Report [] A supplemental (Follow-up) Report

- GENERAL INCIDENT INFORMATION

Date of Incident: 4. Time of Incident (use 24-hour time):

Enter National Response Center Report Number (if applicable):

If you submitted a report to another Federal DOT agency, enter the agency and report number: =

Location of Incident:

City County State ____ Zip Code (if known)

Street Address/Mile Marker/Yardname/
Airport/Body of Water/River Mile

Mode of Transportation: 1=Air 2= Highwéy .3 =Rai 4 = Water
Transportation Phase: 1= In Transit 2=Loading 3 = Unloading 4 = Temporary Storage

Carrier/ Name

Reporter: B
Street
. ciy . il State Zip Code
Federal DOT ID Number Hazmat Registration Number

Shipper/ Name

Offeror: .
Street_
City . State Zip Code
Hazmat Registration Number Waybill/Shipping Paper Number

Origin: (If different from shipper address)

Street

City State Zip Code
Destination:

Street

City State Zip Code

FORM DOT 5800.1B (05-14-2001) Reproduction of this form is permitted
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14. Proper Shipping Name 15. Technical/Trade Name:
of Hazardous Material:

16. Hazard Class/ 17. ldentification 18. Packing 19. Quantity
Division: Number: Group: Released:
(E.g. UN 2764, NA 2020) (It Applicable) {Include Measurement Uniits)
20. Was the material shipped as a hazardous waste? D Yes D No [f yes, provide the EPA Manifest Number:;
21. Is this a Toxic by Inhalation (TIH) material? [(Jves [ nNo ifyes, provide the Hazard Zone:

22. Was the material shipped under an Exemption, Approval, or Competent Authority Certificate? D Yes D No

If yes, provide the Exemption, Approval, or CA number:

23. Was this an undeclared hazardous materials shipment? D Yes D No -

If this is an undeclared shipment and no material was released, go to Part 4 for Air Incidents, go to Part 5 for all others;:

24. Result of Incident (check all that apply): D Spillage D Fire"; . D Explosidh "

D Material Entered Waterway/Storm Sewer D Vapor (Gas) Dispersion D Environn’i’eﬁt;al_ Damage D No Release

25. Emergency Response: The following entities responded to and/or cle: p the release: (Chéék, all'that apply.)

D Fire/EMS DPoIice T D In-house cleanup D Other Cleanup
(Fire/EMS Report #) (Polica Report#) -

26. Damages: s .
Was the total damage cost more than $5007 DYes D No
If yes, enter the following information:  If nb; go to question 27.

Material Loss; Carrier Damage: Property Damage: Response Cost: Remediation/Cleanup Cost:

$ $ $
(See damage definitions in the instructions.)

DYes D No| 27a, Did the hazardous material cause or contribute to a human fatality?
if yes, enter the number of fatalities resulting from the hazardous material:

Fatalities: Employees Responders General Public

DYes D No| 27b. Were there human fatalities that did not resuit from the hazardous material? If yes, how many?

DYes D No| 28. Did the hazardous material cause or contribute to a personal injury?
If yes, enter the number of injuries resulting from the hazardous material:

Hospitalized: Employees Responders General Public
(Admitted Only)

Non-Hospitalized: Employees Responders General Public
(On Site FirstAid;

Observation, Released)

FORM DOT 5800.1B (05-14-2001) Reproduction of this form is permitted
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E]Yes L__| No

DYes DNO
DYes DNO

Cdves DN;

29. Did the hazardous material cause or contribute to an evacuation?

If yes, provide the following information:
Number of persons evacuated: Class of persons evacuated: Employees General Public

Duration of evacuation: (hours)

30. Was a major transportation artery or facility closed? If yes, how long? (hours)

31. Was the material involved in a crash or derailment?

If yes, provide the following information: Estimated speed (mph): Weather conditions:

Vehicle overturn? D Yes D No Vehicle left roadway/track? D Yes D No

32. Was the shipment on a passenger aircraft?
If so, was it tendered as cargo, or was the hazardous material in passenger baggage?

Cargo Passenger baggage

33. Where did the incident occur (if unknown, enter the location where the incident was discowéred)?

Air carrier cargo facility Sort center

By surface to/from airport During flight Duriﬁgp’lo,ading/ur'r’l:ggding of aircraft

34. What phase(s) had the shipment already undergone prior to the incident?" (Chéck all that apply)

Shipment had not been transported Transport (subsequent fiights)

Initial transport by highway to cargo facility Transfer at'sort center/cargo facility

Transport by air (fi( t.flight

FORM DOT 5800.1B (05-14-2001) Reproduction of this form is permitted
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35. Check Packaging Type: D Non-bulk I:I IBC D Cargo Tank Motor Vehicle (CTMV) D Tank Car

] cylinder ] ram [J Portable Tank [] other

36. Enter the appropriate failure codes (found at the end of this form or in the instructions). Be sure to enter the codes from the list corre-
sponding to the particular packaging type checked above.

What Failed: How Failed: Cause(s) of Failure:
(Enter up to 3 Codes) (Enter up to 3 Codes) (Enter up to 3 Codes)

37. Provide the packaging identification markings, if available.

Identification Markings:
(Examples: 1A1/Y1.4/150/92 /USA/RB/93/RL., UN 31H1/Y0493/USA/M9399/10800/1200, DOT-105A100W (rail), DOT 406 (highway), DOT 51, DOT-3A)

For Non-bulk, IBC, or non-specification packaging, if identification markings are incomplete or unavailable, see instructions and complete the following:

Type: Type:
Material of Construction: Material of Construction:

Head Type (Drums only): D Removable D Non-Removable

38. Describe the packaging capacity and the quantity:

Singl Quter Packaging:
Packaging Capacity: Packaging Capacity: = . . &
Amount in Package: Amount in Package:

Number in Shipment: p_er in Shipment:

Number Failed:

39. Provide packaging construction and test inform on, as appropriate:

Manufacturer: ' Manufacture Date:

Serial Number: Last Test Date:

(if Tank Car, CTMV, Portable Tank, or Cylinder)

(if Tank Car, CTMV, or Portable Tank)

Shell Thickness, (if Tank Car, CTMV, or Portable Tank)

Head thickness: (if Tank Car or CTMV)

Service Pressure: (if Cylinder)
If valve or device failed:

Type: Manufacturer: Model:

40. If the packaging is for Radioactive Materials, complete the following:

Packaging Category: A=Type A B=Type B C=TypeC E = Excepted I = Industrial
Packaging Certification: D Self Certified I:] U.S. Certification Certification Number

Nuclide(s) Present: Transport index:

Activity: Criticality Safety Index:

FORM DOT 5800.1B (05-14-2001) Reproduction of this form is permitted
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Describe the sequence of events that led to the incident and the actions taken at the time it was discovered. Describe the package failure, including the size and location of holes,
cracks, etc. Photographs and diagrams should be submitted if needed for clarification. Estimate the duration of the release, if possible. Describe what was done to mitigate the effects
of the release. Continue on additionat sheets if necessary.

Describe changes (such as better training, use:of ;Sén’or packs , or improved operatil dures) made to help prevent recurrences. Provide recommendations for improve-
ments to hazardous materials transportation beyond 2 individual company. Continue on additional sheets if necessary.

Preparer's Name (Type or Print): Telephone Number: ( ___)

Preparer's Title: Fax Number:

Business Name and Address: Hazmat Registration Number (if not already provided):
#

E-mail Address: Date:

Prepareris: []Carrier [ Shipper [] Facility [] Other

(Describe Other)

FORM DOT 5800.1B (05-14-2001) Reproduction of this form is permitted

BILLING CODE 4910-60-C
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Instructions for Completing the
Hazardous Materials Incident Report—
Department of Transportation Form F
5800.1

General Overview
Who Must Complete the Report?

Any person in possession of a
hazardous material during
transportation, including loading,
unloading and storage incidental to
transportation, must report to the
Department of Transportation (DOT) if
there is:

+ an unintentional release of a
hazardous material from a
packaging;

* any release of a hazardous waste
from a packaging;

» abulk packaging (other than a tank
car tank) or Type B packaging (used
for RAM) containing a hazardous
material that (1) received structural
damage to the lading retention
system or damage that requires
repair to a system intended to
protect the lading retention system
and (2) did not have a release;

» an undeclared shipment of a
hazardous material; OR

» acondition that meets 49 CFR
171.15.

When Is a Release Not Required To Be
Reported?

You are not required to report a
release of a hazardous material if ALL
of the following apply:

» The shipment is not being offered
for transportation or being
transported by air;

* None of the criteria in § 171.15(a)
apply;

* The material is not a hazardous
waste;

* The material is properly classed as
an ORM-D or Class or Division 3,
4,5, 6.1, 8, or 9 in Packing Group
111,

» Each packaging has a capacity of
less than 20 liters (5 gallons) for
liquids or less than 30 kg (66
pounds) for solids; and

» The total aggregate release is less
than 20 liters (5 gallons) for liquids
or less than 30 kg (66 pounds) for
solids.

¢ The material does not meet the
definition of an undeclared
hazardous material in §171.8.

Also, you are not required to report
releases of minimal amounts (e.g., a pint
or less) of material released from the
manual operation of seals of pumps,
compressors, and valves, during the
connecting or disconnecting of loading
and unloading lines or, for materials for
venting is authorized, from vents

provided these releases do not result in
property damage or trigger any of the
telephonic notification requirements
found in § 171.15.

What Is the Purpose of the Report?

The information you are providing in
this report is fundamental to hazardous
material transportation risk analysis and
risk management by government and
industry. It allows us to better
understand the causes and
consequences of hazardous material
transportation incidents. The data is
used to identify trends and provide
basic program performance measures. It
helps to demonstrate the effectiveness of
existing regulations and to identify areas
where changes should be considered. It
also assists all parties, including
industry segments and individual
companies, in understanding the types
and frequencies of incidents, what can
go wrong, and possible measures that
would prevent their recurrence. Your
accurate and complete description of
incidents can make a significant
contribution to continual safety
improvement through better regulations,
cooperative partnerships, and
individual efforts.

What Federal Regulation Requires Me
To Submit the Report?

The Hazardous Materials Regulations
(HMR; 49 CFR Parts 171-180) require
that certain types of incidents be
reported to the Research and Special
Programs Administration (RSPA).
Section 171.15 requires an immediate
telephonic report (within 12 hours) of
certain types of hazardous materials
incidents and a follow-up written
report. Section 171.16 requires a written
report for certain types of hazardous
materials incidents within 30 days. Each
type of report is explained below.

What Definitions Should I Know in
Order To Complete the Report?

In order to accurately complete the
report, you should be familiar with the
following terms. These definitions and
several others are contained in §171.8.

Bulk packaging—a packaging, other
than a vessel or a barge, including a
transport vehicle or freight container, in
which hazardous materials are loaded
with no intermediate form of
containment and which has:

(1) A maximum capacity greater than
450 liters (119 gallons) as a receptacle
for a liquid;

(2) A maximum net mass greater than
400 kilograms (822 pounds) and a
maximum capacity greater than 450
liters (119 gallons) as a receptacle for a
solid; or

(3) A water capacity greater than 454
kilograms (1000 pounds) as a receptacle
for a gas as defined in § 173.115.

Hazardous material—a substance or
material, that has been determined to be
capable of posing an unreasonable risk
to health, safety and property when
transported in commerce, and that has
been so designated. The term includes
hazardous substances, hazardous
wastes, marine pollutants, and elevated
temperature materials as defined in 49
CFR, materials designated as hazardous
under the provisions of § 172.101, and
materials that meet the criteria for
hazard classes and divisions in Part 173.

Hazardous substance—for the
purposes of the HMR, a material,
including its mixtures and solutions,
that—

(1) Is listed in Appendix A of
§172.101;

(2) Is in a quantity, in one package,
that equals or exceeds the reportable
quantity (RQ) listed in Appendix A to
§172.101; and

(3) When in a mixture or solution—

(i) For radionuclides, conforms to
paragraph 7 of Appendix A to §172.101.

(ii) For other than radionuclides, is in
a concentration by weight that equals or
exceeds the concentration
corresponding to the RQ of the material,
as shown in the following table:

Concentra- | Concentra-
RQ Pounds tion by tion by
(Kilograms) weight— weight—
Percent PPM
5000 (2270) ...... 10 100,000
1000 (454) ........ 2 20,000
100 (45.4) ......... 0.2 2,000
10 (4.54) 0.02 200
1 (0.454) 0.002 20

The term hazardous substance does
not include petroleum, including crude
oil or any fraction thereof which is not
otherwise specifically listed or
designated as a hazardous substance in
Appendix A to § 172.101, and the term
does not include natural gas, natural gas
liquids, or synthetic gas usable for fuel
(or mixtures of natural gas and such
synthetic gas).

Hazardous waste—any material that
is subject to the Hazardous Waste
Manifest Requirements of the U.S.
Environmental Protection Agency
specified in 40 CFR Part 262.

Marine pollutant—a material that is
listed in Appendix B to §172.101 (the
Hazardous Materials Table) (also see
§171.4) and, when in a solution or
mixture of one or more marine
pollutants, is packaged in a
concentration which equals or exceeds:

(1) Ten percent by weight of the
solution or mixture for materials listed
in Appendix B; or
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(2) One percent by weight of the
solution or mixture for materials that are
identified as severe marine pollutants in
Appendix B.

Undeclared hazardous material—a
hazardous material: (1) That is required
to be described on a shipping paper in
the manner required by subpart C of
part 172 of this subchapter, but is
offered for transportation with no
indication on the shipping paper or
other documentation that it is
hazardous; or (2) for a hazardous
material excepted from the requirements
of subpart C of part 172 of this
subchapter (e.g., a small quantity or
ORM-D material as defined in §173.4
and 173.144, respectively) is not marked
in the manner specified in this
subchapter to indicate it contains a
hazardous material.

Unintentional release—the escape of a
hazardous material from a package. This
includes releases resulting from
collision, packaging failures, human
error, vandalism, negligence, improper
packaging, or unusual conditions such
as the operation of pressure relief
devices as a result of over-
pressurization, overfill or fire exposure.
It does not include intentional releases,
such as venting of packages, where
allowed, and the intentional discharge
of contents from packagings.

When Must I Make a Telephonic Report?

Under § 171.15, you must provide
telephone notice within 12 hours after
the incident occurs when one of the
following conditions occurs during the
course of transportation and is a direct
result of the hazardous material:

 a person is killed or hospitalized;

« the general public is evacuated for
one hour or more;

e one or more major transportation
arteries or facilities are closed for
one hour or more;

* the operational flight plan or
routine of an aircraft is altered;

« fire, breakage, spillage or suspected
radioactive contamination occurs
involving a radioactive material;

« fire, breakage, spillage or suspected
contamination occurs involving an
infectious substance (etiologic
agent); or

* there is a release of a marine
pollutant in a quantity exceeding
450 liters (119 gallons) for liquids
or 400 kilograms (882 pounds) for
solids.

You may decide that the situation
should be reported even though it does
not meet any of the above criteria.

What Telephone Number Do I Call To
Report an Incident?

You must call 800-424—8802 (toll-
free) or 202—267-2675 (toll-call) to make
a telephonic incident report. This is the
number to the National Response
Center, which is operated by DOT. If the
incident involves an infectious
substance, you may notify the Director,
Center for Disease Control (CDC), U.S.
Public Health Service, Atlanta, Georgia,
800-232—-0124 (toll-free). This call must
be made within 12 hours of the events
that trigger this requirement.

When Must I Submit a Written Report
(DOT Form F 58001.)?

Under § 171.16, you must submit a
written report within 30 days after any
of the following;:

 an incident that was reported by
telephonic notice under § 171.15;

* an unintentional release (see
definitions) of a hazardous material
during transportation including
loading, unloading and temporary
storage related to transportation;

* a hazardous waste is released;

* an undeclared shipment with no
release is discovered; OR

+ a bulk packaging (other than a tank
car tank) or Type B packaging (used
for RAM) containing a hazardous
material that (1) received structural
damage that may adversely affect
the packaging’s ability to retain
lading and (2) did not have a
release.

You do not need to submit a written
report for a release of a hazardous
material from a package that meets ALL
of the following:

+ The shipment is not being offered
for transportation or being
transported by air;

* None of the criteria in §171.15(a)
apply;

* The material is not a hazardous
waste;

* The material is properly classed as
an ORM-D or Class or Division 3,
4,5, 6.1, 8, or 9 in Packing Group
1I1;

» Each packaging has a capacity of
less than 20 liters (5 gallons) for
liquids or less than 30 kg (66
pounds) for solids;

* The total aggregate release is less
than 20 liters (5 gallons) for liquids
or less than 30 kg (66 pounds) for
solids; and

* The material does not meet the
definition of an undeclared
hazardous material.

Also, you are not required to report
releases of minimal amounts of material
released from the manual operation of
seals of pumps, compressors, and

valves, during the connecting or
disconnecting of loading and unloading
lines or, for materials for venting is
authorized, from vents provided these
releases do not result in property
damage or trigger any of the telephonic
notification requirements found in
§171.15.

A lading retention system consists of
those items or equipment that provide
containment of hazardous materials at
some point during transportation,
including loading and unloading. A
cargo tank and associated piping and
valves is an example of a lading
retention system. Dents in a tank or
damage requiring repair to an accident
protection guarding the tank are
examples of incidents that must be
reported. Paint chips and scratches to
either the tank or the accident
protection are examples of incidents
which do not require reporting.

How Long Do I Have To Complete the
Written Report?

You must submit your written report
within 30 days of discovery of the
incident. You must notify the shipper of
the packages that are the subject of the
report within 30 days of discovery.

How and Where Do I Submit My
Completed Report?

There are several ways to submit your
report:

* You can mail paper copies of the
report to: Information Systems Manager,
DHM-63, Research and Special
Programs Administration, U.S.
Department of Transportation,
Washington, DC 20509-0001.

* RSPA also provides a number of
ways to submit the DOT Form F 5800.1
electronically.

* You may FAX your completed
report to (202) XXX-XXXX

* You may complete the report over
the internet through our secure website
at:

* You may submit an electronic copy
of your completed report to our e-mail
address: spills@rspa.dot.gov

* You may also submit bulk batches
of the report through bulk file transfers.

In addition, you must notify the
shipper of the packages that were the
subject of the incident report that an
incident occurred involving their
packages. This notification may be by
phone, letter, e-mail,

Am I Required To Update The
Information in the Report?

Yes. You must use DOT Form F
5800.1 and check “Supplemental
(Follow-up) Report” on question #2 to
provide additional information after the
initial report. You are required to
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provide updates for up to one year after
the initial filing if more information is
gained or new developments arise
concerning the following:

» A death results from injuries caused
by a hazardous material;

» The person responsible for
preparing the original report learns that
there is a misidentification of the
hazardous material or packaging
information;

» Damage, loss or related costs that
were not known at the time the report
was filed become known; or

* Revised estimates of damages,
losses, and related costs result in a
change of $25,000 or more to original
cost estimates, even if the original
estimate was under $500.

How Long Must I Keep a Copy of the
Report?

You must keep a copy of each report
or an electronic image of the report for
two years after the date you submit it to
RSPA.

Where Must I Keep a Copy of the
Report?

The report must be accessible through
your company'’s principal places of
business. You must be able to make the
report available upon request to
authorized representatives or a special
agent of the Department within 14 hours
of such a request.

How Can I Get a Blank Copy of the Form
F 5800.17

There are a variety of sources for
obtaining the Form F 5800.1. Please
note that you are allowed to make
unlimited photocopies of the form and
distribute them.

* You may obtain limited copies of
the form from the Information Systems
Manager at the above address.

* You may download a copy of the
form from our website at http://
hazmat.dot.gov/spills.htm

* You may also fill out the Form F
5800.1 online through our secure web
server at (location TBA)

* Our Fax on Demand service has
copies of the instructions and the form.
Call 1-800-467-4922 and choose the
Fax on Demand option #2. You will
want document #XXX

How Long Does it Take To Complete the
Report?

RSPA anticipates that it will take you
approximately 1.6 hours to complete
this report. This estimate includes the
time it will take you to review the
instructions, search your existing data
sources for information, gather the
required data, and complete and review
the report.

How Can I Comment on the Length of
Time Needed To Complete the Report or
on the Amount of Information Required
in the Report?

You can send your comments on the
report, and any suggestions you have for
reducing the amount of time needed to
complete the report, to the following
address:

(1) Information Systems Manager,
Office of Hazardous Materials
Transportation, DHM-63, Research and
Special Programs Administration, U.S.
Department of Transportation,
Washington, DC 20509.

Please verify that your information is
accurate. Although the required
information is generally available at the
time of the incident, you may need to
do some additional investigation in
order to obtain all of the facts pertaining
to deaths, injuries or damage amounts.
If you submit complete and accurate
information at the time you file the
report, it will decrease the chance of
your having to supply missing
information to DOT at a later date.
RSPA may follow-up on incomplete
forms.

Instructions For 5800.1 Form

Please print. Fill in all applicable
blanks accurately to the best of your
ability.

Part 1: Report Type
Item

(1) This form is submitted to report:
Check the box that describes why you
are filling out this form. This will
normally be ““a hazardous material
incident.” If you are reporting an
undeclared shipment, check the
corresponding box. If you are reporting
a bulk packaging (other than a tank car
tank) or a Type B packaging (used for
RAM) containing a hazardous material
that received structural damage to the
lading retention system that may affect
its ability to retain lading but does not
release a hazardous material, check that
appropriate box. You do not have to
report tank car tanks receiving damage
or de-railing where a release did not
occur because the Federal Railroad
Administration collects these incidents.

(2) Indicate what type of report this is:
If this is an initial report, check the
“initial report” box. If this is a follow-
up to a previous report, check the
“Supplemental (follow-up) Report” box.

Part 2: General Incident Information

(3), (4) Date & Time of incident: Enter
the date and time the incident occurred.
If you do not know the actual date and
time, give the date and time you
discovered the incident. Use 24-hour

time for the incident time (e.g. <“2400”
for midnight, “1200” for noon, “0747”
for 7:47 a.m., “2115” for 9:15 p.m.).

(5) Enter National Response Center
report number: If this incident was
reported to the National Response
Center (NRQC), fill in the report number
NRC assigned to the incident.

(6) If you were required to fill out a
report for a Federal DOT modal
administration, enter the modal report
number: If you were required to fill out
a report for another federal DOT agency,
such as the Federal Railway
Administration or the Federal Motor
Carrier Safety Administration, for this
incident, please include the report
number. This will facilitate our
combination of information.

(7) Location of Incident: Enter the
geographic location of the incident (city,
county, state, street, etc.). If you do not
know the actual location where the
incident occurred, give the location
where it was discovered. If the incident
occurred at an airport or rail yard,
include the name of the facility. If the
incident occurred on a body of water,
include the name or river mile. If you
do not know the street address, or if the
incident occurred on a highway, you
may include a description such as “On
1-70, 15 miles west of Baltimore, MD.”

(8) Mode of Transportation: Enter the
code that corresponds to the mode of
transportation in which the incident
occurred or was discovered. If the
incident occurred or was discovered in
a temporary storage area (e.g., a terminal
or warehouse), check the box that
corresponds to the mode by which the
package was last transported.

(9) Transportation Phase: Enter the
code that describes where the incident
occurred in the transportation system.
In transit means the incident occurred
or was first discovered while the
package was in the process of being
transported. Temporary storage is
storage incident to transportation, such
as at a terminal waiting for the next leg
of transportation.

(10) Carrier/Reporter: Provide the
name, street address, Federal DOT
number (if applicable), and hazmat
registration number of the carrier or the
person reporting the incident (if other
than a carrier) in possession of the
material when the incident occurred or
was discovered.

(11) Shipper/Offeror: Enter the
information about the person or entity
that originally offered for transportation
the material or package involved in the
incident.

(12) Origin: Enter the origin of the
shipment if the address is different than
the shipper/offeror information entered
in item #11.
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(13) Destination: Enter the final
destination of the shipment involved in
the incident.

(14) through (19) Hazardous Material
Description: Enter the shipping name,
technical or trade name, hazard class or
division, ID number, packing group and
amount of material released. This
information (except for the amount
released) should be on the shipping
paper as required in § 172.202. Include
units of measurements (examples: 115
gallons, 69 tons)

(20) Was the material shipped as a
hazardous waste? Check the box yes if
the material meets the definition of a
hazardous waste in § 171.8 (requires an
EPA Uniform Hazardous Waste
Manifest). Include the EPA Manifest
number.

(21) Is this a Toxic by Inhalation (TIH)
material? If the material involved in the
incident meets the definition of a Toxic
by Inhalation material in §173.132,
check the yes box and enter the Hazard
Zone in the space provided.

(22) Was the material shipped under
an Exemption, Approval, or Competent
Authority Certificate? If the shipment
was shipped under an exemption, an
approval, or a Competent Authority
Certificate, check this box and provide
the assigned number.

(23) Was this an undeclared
hazardous materials shipment? If this
material was not indicated in any way
to be a hazardous material even though
it was required to be described as such
on a shipping paper, or if the material
would normally be excepted from the
shipping paper requirements (such as a
small quantity material) and does not
have the required markings, it is
considered an undeclared hazardous
material shipment. If the material is an
undeclared hazardous materials
shipment intended or transported by air,
and there was NOT a release, go to Part
4. For all other situations, skip Part 4
and proceed with Part 5.

Part 3: Consequences

(24) Result of Release: Check all boxes
that describe what occurred during the
incident or as a result of the incident.
For example, in a situation where a
truckload of 55 gallon drums of
corrosive liquids overturns resulting in
a release that contaminates a nearby
wetlands and stream, the boxes
“Spillage”, “Material Entered
Waterway/Storm Sewer” and
“Environmental Damage” may apply.

(25) Emergency Response: Check all
boxes that correspond with any
emergency response and cleanup crews
that participated in resolving the
incident. If a fire crew, EMS, or police

unit responded to the incident, include
the report number.

(26) Damages: You are required to
provide information on estimated
damages if your damages exceed
$500.00. This figure includes the cost of
the material lost, property damage,
vehicle damages, response costs, and
clean-up costs. If you do not know these
amounts at the time you complete the
report, or the actual costs are revised by
more than $25,000, you must submit a
follow-up report after you determine the
amounts. The following definitions
explain each of the costs:

Material Loss: Enter the value of
material released and unrecoverable.
Base this entry on the amount of
material released multiplied by the unit
value (e.g., price per gallon or price per
pound) as listed on the shipper’s
invoice. If the invoice is not available,
estimate the cost per unit using the
shipper’s basis.

Carrier Damage: Enter the total value
of damage incurred by the carrier. Major
components include costs to repair the
damaged vehicle and costs resulting
from damage to cargo. If the vehicle is
declared “totaled,” enter the insured
value of the vehicle. This entry should
not include damage to other property or
to vehicles owned by other persons.

Property Damage: Enter the total
value of costs resulting from damage to
the property of others indirectly
involved in the incident. These include:
repair and replacement costs of other
vehicles; repair and replacement costs
to buildings and other fixed facilities;
and restoration of open land beyond
decontamination and cleanup.

Decontamination/Cleanup Cost: This
value is the sum of response, disposal,
and remediation costs. Response costs
are those costs incurred immediately
after the incident, and include local
emergency response from police and fire
departments and emergency response
teams, as well as costs incurred by the
responsible party. Response costs also
include costs to contain the hazardous
material released. Disposal costs are
those costs incurred to collect,
transport, and ultimately dispose of all
material collected during the response
phase. Remediation costs are those costs
incurred to restore the incident scene to
its pre-incident state, and could include
excavation, disposal and replacement of
contaminated soil, pumping, treatment
and re-injection of contaminated
groundwater, or absorption and disposal
of hazardous material released into
surface water.

(27) A: Did the incident/accident
cause or contribute to a human fatality?
If a person was fatally injured in the
incident/accident, check yes and

indicate the number of fatalities which
resulted directly from the hazardous
material.

B: Were there fatalities that did not
result from the hazardous material? If
the fatalities were not caused directly by
the hazardous material, enter yes and
the number of fatalities. An example: if
a passenger car collided with a cargo
tank carrying gasoline and the
automobile driver was killed due to the
collision, then the fatality was not
caused by the hazardous material
released. If, however, the accident
resulted in the release of the gasoline
and a resulting fire killed the driver,
then the fatality was caused by the
hazardous material

(28) Did the hazardous material cause
or contribute to a personal injury? Enter
the number of persons injured by the
hazardous material. Hospitalized means
admitted to a medical facility, not
treated and released from a facility
where the person was never admitted.
Non-hospitalized individuals are those
who may have received attention from
medical personnel on-site or at a
facility, but were not admitted to a
medical facility. Indicate the number of
employees, emergency responders
(firefighters, police, medics, etc.) and
members of the general public.

(29) Did the hazardous material cause
or contribute to an evacuation? Indicate
if the incident required the evacuation
or removal of persons from a specific
area because of possible or actual
contact with the hazardous materials
involved in the incident. Separately
specify the numbers of employees and
members of the general public. Indicate
the length of the evacuation.

(30) Was a transportation artery or
facility closed? If a road or
transportation facility was closed due to
the incident, indicate the duration (in
hours) here.

(31) Was the material involved in a
crash or derailment? Indicate if the
hazardous material was involved in a
crash or derailment. Provide the
estimated speed and weather conditions
at the time of the crash, such as rain,
blowing snow, sleet, iced roadway, sun
glare, fog, dry pavement, high winds,
etc. Indicate if the vehicle overturned or
left the roadway or track.

Part 4: Air Incident Information

This section is for incidents with
packagings transported or intended for
transportation by aircraft. If your
package was not transported or intended
to be transported by air, skip this
section.

(32) Was the shipment on a passenger
aircraft? Indicate whether the shipment
in question was on a commercial
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passenger aircraft. If so, indicate if the
material was located in a passenger’s
baggage, either in the cabin or baggage
compartment, or if the material was
tendered as cargo.

(33) Where did the incident occur or
where was the discrepancy discovered?
Indicate where in the course of
transportation the incident occurred or
was discovered.

(34) What phase(s) had the shipment
already undergone prior to the incident?
Check all boxes which indicate the
various modes the shipment had
undergone before the incident occurred
or was discovered.

Part 5: Packaging Information

(35) Packaging Type: Check the box
that corresponds to the type of
packaging involved in the incident. If
there are multiple packaging types
involved in an incident, reproduce Part
5 of the form and fill out this section for
each of the packaging types. For
example, if you have three different
packaging types involved in the
incident, you should fill out Part 5 three
separate times (one for each packaging
type). If the type of packaging it not
represented, check the “other” box and
enter a brief description such as “non-
specification bulk bin.”

(36) Enter the appropriate failure
codes (found at the end of this form or
in the instructions). Be sure to enter the
codes from the list corresponding to the
particular packaging type checked
above: The failure codes that are to be
entered describe what failed on the
packaging, how the packaging failed,
and the cause(s) of the failure. The
failure codes are located on pages 16
and 17 of these instructions, as well as
on the back of the actual incident
reporting form. Be sure to enter the code
from the list that corresponds to the
particular packaging type checked above
(#35). More than one code may be
entered to describe the cause of failure.

(37) Provide the complete packaging
identification markings, if available:
Every specification packaging, UN or
DOT, has a packaging identification
printed or stamped on it or a plate
attached to the packaging. Examples are
provided on the form. Only fill out the
second part if the marking is
incomplete, destroyed, or unknown. Fill
in the Outer and Inner packaging type
and material of construction
information, as appropriate. If the
packaging is Non-bulk or Intermediate
Bulk Container (IBC), use the codes
below to enter the number or letter that
applies for either Non-bulk or IBC
packaging.

Non-bulk Packaging Identification Codes
Outer Packaging

Type

1 = Drum

2 = Wooden Barrel

3 = Jerrican

4 = Box

5 = Bag

6 = Composite Packaging
Material

A = Steel

B = Aluminum

C = Natural Wood

D = Plywood

E = Reconstituted Wood

F = Fiberboard

G = Plastic

H = Textile

I = Paper, multi-wall

] = Metal other than steel or aluminum
K = Glass, porcelain, or stoneware

Head Type

1 = Non-removable
2 = Removable

Inner Packaging
Type

1 = Bottle

2 =Can

3 =Box

4 = Bag

5 = Cylinder
Material

A = Metal (any type)

B = Glass, porcelain, or stoneware
C = Plastic

D = Fiberboard or cardboard

E = Wood (any type)

IBC Packaging Identification Codes

Material of Construction
1—Metal

2—Plastic
3—Composite
4—Fiberboard
5—Wooden

6—Flexible

(38) Describe the packaging capacity
and the quantity: Indicate the total
capacity of the inner and outer
packaging. Include the actual amount in
the packaging, the number of packages
in the shipment, and the number of
packagings that failed. Please include
the units of measurements (liters,
gallons, pounds, cubic feet, etc.).

(39) Provide packaging construction
and test information, as appropriate: In
the case of non-bulk packagings or IBCs
enter the name of the packaging
manufacturer or the symbol of the
manufacturer only if complete
identification markings were not
provided in #37. Enter the date of
manufacture and the serial number, if
applicable. Enter the last test date if the
packaging requires periodic testing.
Also include the design pressure, shell
thickness, head thickness, and service

pressure if the failed packagings are of
the type indicated in parenthesis after
each question. If the packaging
contained a valve, or other device that
failed and resulted in a hazardous
material release, enter the type,
manufacturer, and model number.

(40) If the packaging is for
Radioactive Materials, complete the
following: Complete this question only if
you had a release of a radioactive
material. Indicate the package category,
the packaging certification, certification
number, and which nuclides were
present, the transportation index (T1),
activity of the nuclides, and the critical
safety index.

Part 6: Description of Events and
Packaging Failure

Please describe the events involved in
the incident to allow us to get a better
understanding of the incident. Include
information that has not been collected
elsewhere on this form, and include
special scenarios, outstanding
circumstances, or other information that
provides a complete picture of the
incident. Describe the sequence of
events that led to the incident, the
packaging failure (if any) and actions
taken at the time of discovery. Submit
photographs and diagrams when
necessary for clarification. You may
continue on additional sheets if
necessary.

Part 7: Recommendations/Actions
Taken to Prevent Future Incidents

Describe any recommendations you
have to improve the packaging,
handling, or transportation of hazardous
materials. You may continue on
additional sheets if necessary.

Part 8: Preparer

Provide the requested information.
Make sure to check the box that
describes the function you perform,
either carrier, shipper, facility owner/
operator, or other (and describe). Thank
you for your time and effort in
completing this form.

Failure Codes for Part 5 of Form DOT F
5800.1

Non-Bulk Packaging and Intermediate Bulk
Containers (IBCs)

What Failed

101—Basic Material
102—Closure (e.g., cap or top)
103—Weld/Seam

104—Inner Packaging
105—Chime

106—Liner

107—Body (IBCs)

108—Inner Receptacle (IBCs)
109—Outer Frame (IBCs)
112—Pressure Relief Valve/Device
124—Hose (IBCs)
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131—Gasket (IBCs)
133—Bolts (IBCs)
134—Cover (IBCs)
151—Lifting Features (IBCs)

How Failed

301—Punctured
302—Crushed
303—Cracked
304—Burst/Rupture
305—Torn Off/Damaged
306—Ripped/Torn
307—Abraded
308—Leaked
309—Vented
310—Gouged/Cut
312—Failed to Operate

Cause(s) of Failure

501—Dropped (less than 4 feet)
502—Dropped (over 4 feet)
503—Overfilled

504—O0verpressurized

505—Fire, Temperature, or Heat
506—Freezing

507—Water

508—Vehicular Crash or Accident Damage
511—Inadequate Blocking and Bracing
513—Interior Corrosion

514—Exterior Corrosion

515—Abrasion

516—Too Much Weight on Package
517—Forklift Accident
518—Conveyer/Handling Equip. Mishap
519—Vandalizm

522—Defective Component/Device

524—Impact with Sharp or Protruding Object

(e.g., nails)
527—Material Deterioration
528—Incompatible Product
534—Inadequate Training
535—Inadequate Procedures
537—Improper Preparation for

Transportation
538—Human Error

Cylinders
What Failed

103—Weld/Seam

110—Cylinder Valve
112—Pressure Relief Valve/Device
135—Sidewall

136—Sidewall near Base
137—Neck/Shoulder

How Failed

301—Punctured
303—Cracked
304—Burst/Rupture
307—Abraded
308—Leaked
309—Vented
310—Cut/Gouged
312—Failed to Operate

Cause(s) of Failure

501—Dropped (less than 4 feet)
502—Dropped (over 4 feet)
504—Overpressurized

505—Fire, Temperature, or Heat
508—Vehicular Crash or Accident
511—Inadequate Blocking and Bracing
513—Interior Corrosion

514—Exterior Corrosion
515—Abrasion

517—Forklift Accident

518—Conveyer/Handling Equipment Mishap

519—Vandalism
520—Loose Closure/Component/Device
522—Defective Component/Device

524—Impact with Sharp or Protruding Object

(e.g., nails)
528—Incompatible Product
534—Inadequate Training
535—Inadequate Procedures
538—Human Error

Portable Tanks

What Failed
103—Weld/Seam
106—Liner

109—Outer Frame

111—Safety Vent/Frangible Disc

112—Pressure Relief Valve/Device

113—Fusible Pressure Relief Device/Fusible
Element

114—Vacuum Relief Valve

116—Check Valve

118—Inlet (Loading) Valve

119—Bottom Qutlet Valve

124—Hose

125—Hose Adapter/Coupling

126—Loading/Unloading Line(s)

127—Pipings/Fittings

129—Flange

130—Threaded Connections

131—Gasket

133—Bolts

134—Cover

138—Tank Shell

139—Tank Head

140—Manway or Dome Cover

150—Lifting lug

How Failed

301—Punctured
302—Crushed
303—Cracked
304—Burst/Rupture
305—Torn Off/Damaged
306—Ripped/Torn
307—Abraded
308—Leaded
309—Vented
310—Cut/Gouged
311—Structural
312—Failed to Operate

Cause(s) of Failure

501—Dropped (less than 4 feet)
502—Dropped (over 4 feet)
503—Overfilled
505—Fire, Temperature, or Heat
508—Vehicular Crash or Accident
509—Rollover Accident
510—Derailment
511—Inadequate Blocking and Bracing
513—Interior Corrosion
514—LExterior Corrosion
515—Abrasion
519—Vandalism
520—Loose Closure/Component Device
521—Missing Component/Device
522—Defective Component/Device
528—Incompatible Product
529—Commodity Self-ignited, Initiating
Event
530—Broken Component/Device
531—Misaligned Material/Component
534—Inadequate Training
535—Inadequate Procedures
536—Inadequate Maintenance
537—Improper Preparation for
Transportation

538—Human Error

Bulk Tank Vehicles—Cargo Tank Motor
Vehicles (CTMVs) and Tank Cars

What Failed

103—Weld/Seam

106—Liner

111—Safety Vent/Frangible Disc

112—Pressure Relief Valve/Device

113—Fusible Pressure Relief Device/Fusible
Element

114—Vacuum Relief Valve

115—Excess Flow Valve

116—Check Valve

117—Remote Control Device

118—Inlet (Loading) Valve

119—Bottom Outlet Valve

120—Discharge Valve/Coupling

122—Vapor valve

124—Hose

125—Hose Adapter/Coupling

126—Loading/Unloading Line(s)

127—Piping/Fittings

128—Piping Shear Section (CTMVs)

129—Flange

130—Threaded Connections
131—Gasket
132—O0-Rings/Seals
133—Bolts

134—Cover

138—Tank Shell
139—Tank Head
140—Manway or Dome Cover
141—Heater Coils
142—High Level Sensor
143—Fill Hole Cover
144—Gauging Device
145—Sample Line
146—Liquid Line
147—Thermometer Well
148—Washout
149—Sump

How Failed

301—Punctured
303—Cracked
304—Burst/Rupture
305—Torn Off/Damaged
307—Abraded
308—Leaked
309—Vented
310—Cut/Gouged
311—Structural
312—Failed to Operate

Cause(s) of Failure

503—Overfilled

505—TFire, Temperature, or Heat

508—Vehicular Crash or Accident

509—Rollover Accident

510—Derailment (Tank Cars)

513—Interior Corrosion

514—Exterior Corrosion

515—Abrasion

519—Vandalism

520—Loose Closure/Component/Device

521—Missing Component/Device

522—Defective Component/Device

527—Material Deterioration

528—Incompatible Product

529—Commodity Self-ignited, Initiating
Event

530—Broken Component/Device

531—Misaligned Material/Component

532—Stub Sill Separation from Tank (Tank
Cars)
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533—Inadequate Accident Damage
Protection

534—Inadequate Training

535—Inadequate Procedures

536—Inadequate Maintenance

537—Improper Preparation for
Transportation

538—Human Error

Complete Listing—All Packaging Types
What Failed

101—Basic Material

102—Closure (e.g., cap or top)

103—Weld/Seam

104—Inner Packaging

105—Chime

106—Liner

107—Body

108—Inner Receptacle

109—Outer Frame

110—Cylinder Valve

111—Safety Vent/Frangible Disc

112—Pressure Relief Valve/Device

113—Fusible Pressure Relief Device/Fusible
Element

114—Vacuum Relief Valve

115—Excess Flow Valve

116—Check Valve

117—Remote Control Device

118—Inlet (Loading) Valve

119—Bottom Outlet Valve

120—Discharge Valve/Coupling

122—Vapor valve

123—Liquid valve

124—Hose

125—Hose Adapter/Coupling

126—Loading/Unloading Line(s)

127—Piping/Fittings

128—Piping Shear Section

129—Flange

130—Threaded Connections

131—Gasket

132—O0-Rings/Seals

133—Bolts

134—Cover

135—Sidewall

136—Sidewall near Base

137—Neck/Shoulder

138—Tank Shell

139—Tank Head

140—Manway or Dome Cover

141—Heater Coils

142—High Level Sensor

143—Fill Hole Cover

144—Gauging Device

145—Sample Line

146—Liquid Line

147—Thermometer Well

148—Washout

149—Sump

150—Lifting lug

151—Lifting Feaures

How Failed

301—Punctured
302—Crushed
303—Cracked
304—Burst/Rupture
305—Torn Off/Damaged
306—Ripped/Torn
307—Abraded
308—Leaked
309—Vented
310—Cut/Gouged
311—Structural
312—Failed to Operate

Cause(s) of Failure

501—Dropped (less than 4 feet)

502—Dropped (over 4 feet)

503—Overfilled

504—Overpressurized

505—Fire, Temperature, or Heat

506—Freezing

507—Water Damage

508—Vehicular Crash or Accident

509—Rollover Accident

510—Derailment

511—Inadequate Blocking and Bracing

513—Interior Corrosion

514—Exterior Corrosion

515—Abrasion

516—Too Much Weight on Package

517—Forklift Accident

518—Conveyer/Handling Equipment Mishap

519—Vandalism

520—Loose Closure/Component/Device

521—Missing Componet/Device

522—Defective Component/Device

524—Impact with Sharp or Protruding Object
(e.g., nails)

527—Material Deterioration

528—Incompatible Product

529—Commodity Self-ignited, Initiating
Event

530—Broken Component/Device

531—Misaligned Material/Component

532—Stub Sill Separation from Tank

533—Inadequate Accident Damage
Protection

534—Inadequate Training

535—Inadequate Procedures

536—Inadequate Maintenance

537—Improper Preparation for
Transportation

538—Human Error

[FR Doc. 01-16661 Filed 7—2—01; 8:45 am)]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-01-9171]

Federal Motor Vehicle Safety
Standards (FMVSS); Small Business
Impacts of Motor Vehicle Safety

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of regulatory review;
request for comments.

SUMMARY: The National Highway Traffic
Safety Administration (NHTSA) seeks
comments on the economic impact of its
regulations on small entities. As
required by section 610 of the
Regulatory Flexibility Act, we are
attempting to identify rules that may
have a significant economic impact on
a substantial number of small entities.
We also request comments on ways to
make these regulations easier to read

and understand. The focus of this notice
is rules that specifically relate to
passenger cars, multipurpose passenger
vehicles, trucks, buses, trailers, and
motorcycles.

DATES: Comments must be received on
or before August 14, 2001.

ADDRESSES: You should mention the
docket number of this document in your
comments and submit your comments
in writing to: Docket Management
System, U.S. Department of
Transportation, Room PL—401, 400
Seventh Street, SW, Washington, DC,
20590. You may call Docket
Management at: (202) 366—9324. You
may visit the Docket from 10 am to 5 pm
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: Nita
Kavalauskas, Office of Regulatory
Analysis and Evaluation, Office of Plans
and Policy, National Highway Traffic
Safety Administration, U.S. Department
of Transportation, 400 Seventh Street,
SW, Washington, DC, 20590. Telephone:
(202) 366—2584. Facsimile (fax): (202)
366—2559.

SUPPLEMENTARY INFORMATION:

I. Section 610 of the Regulatory
Flexibility Act

A. Background and Purpose

Section 610 of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121), requires
agencies to conduct periodic reviews of
final rules that have a significant
economic impact on a substantial
number of small business entities. The
purpose of the reviews is to determine
whether such rules should be continued
without change, amended, or rescinded,
consistent with the objectives of
applicable statutes, to minimize any
significant economic impact of the rules
on a substantial number of such small
entities.

B. Review Schedule

The Department of Transportation
(DOT) published its Semiannual
Regulatory Agenda on November 22,
1999, listing in Appendix D (64 FR
64684) those regulations that each
operating administration will review
under section 610 during the next 12
months. Appendix D also contains
DOT’s 10-year review plan for all of its
existing regulations.

The National Highway Traffic Safety
Administration (NHTSA, “we’’) has
divided its rules into 10 groups by
subject area. Each group will be
reviewed once every 10 years,
undergoing a two-stage process-an
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Analysis Year and a Review Year. For
purposes of these reviews, a year will
coincide with the fall-to-fall publication
schedule of the Semiannual Regulatory
Agenda. Thus, Year 1 (1998) began in
fall of 1998 and ends in the fall of 1999;
Year 2 (1999) begins in the fall of 1999
and ends in the fall of 2000; and so on.
During the Analysis Year, we will
request public comment on and analyze
each of the rules in a given year’s group
to determine whether any rule has a
significant impact on a substantial
number of small entities and, thus,
requires review in accordance with
section 610 of the Regulatory Flexibility
Act. In each fall’s Regulatory Agenda,
we will publish the results of the
analyses we completed during the

previous year. For rules that have
subparts, or other discrete sections of
rules that do have a significant impact
on a substantial number of small
entities, we will announce that we will
be conducting a formal section 610
review during the following 12 months.
The section 610 review will
determine whether a specific rule
should be revised or revoked to lessen
its impact on small entities. We will
consider: (1) The continued need for the
rule; (2) the nature of complaints or
comments received from the public; (3)
the complexity of the rule; (4) the extent
to which the rule overlaps, duplicates,
or conflicts with other federal rules or
with state or local government rules;
and (5) the length of time since the rule

NHTSA SECTION 610 REVIEW PLAN 1

has been evaluated or the degree to
which technology, economic conditions,
or other factors have changed in the area
affected by the rule. At the end of the
Review Year, we will publish the results
of our review.

The schedule has been revised from
its listing in the Semiannual Regulatory
Agenda on November 22, 1999. A major
revision to Parts 591 through 594 has
been proposed. Thus, we deemed it
appropriate to delay our small business
impact review of these parts from year
3 to year 8, and move the other
regulations forward one year.

The following table shows the 10-year
analysis and review schedule:

. : Analysis Review
Year Regulations to be reviewed yegr year
49 CFR parts 501 through 526 and 571.213 ......ccocciiiiiiiieaiiieeaieee et e e e sbe e s sbe e e snbee s snnee e e 1998 1999
49 CFR 571.131, 217, 220, 221, @N0 222 ......ooiieiieiieeieeeee e 1999 2000
49 CFR 571.101 through 571.110 and 571.135 .....ccocoiiiiiiiiiieieieeie sttt 2000 2001
49 CFR parts 529 through 579, except part 571 ........cccccvveeeeen. 2001 2002
49 CFR 571.111 through 571.129 and parts 580 through 590 .. 2002 2003
49 CFR 571.201 through 571.212 .....coiiiiiiiieeeeee e 2003 2004
49 CFR 571.214 through 571.219, eXCEPLt PANt 217 ..cocueiiiiiieeeeieee ettt e e saee e 2004 2005
49 CFR parts 591 through 594 .......oooiiiiiiiie et e e e nraee e nnnaeas 2005 2006
49 CFR 571.223 through 571.304, part 500 and new parts and subparts under 49 CFR 2006 2007
23 CFR parts 1200’s and 1300’s and new parts and subparts under 23 CFR .........cccccevviveiiciieeinnns 2007 2008

1Revised schedule.

C. Regulations Under Analysis

During Year 3 (2000), the Analysis
Year, we will conduct a preliminary
assessment of the following sections of
49 CFR part 571:

Section Title

571.101 .. | Controls and displays.

571.102 .. | Transmission shift lever se-
guence, starter interlock, and
transmission braking effect.

571.103 .. | Windshield defrosting and
defogging systems.

571.104 .. | Windshield wiping and washing
systems.

571.105 .. | Hydraulic and electric brake sys-
tems.

571.106 .. | Brake hoses.

571.108 .. | Lamps, reflective devices, and
associated equipment.

571.109 .. | New pneumatic tires.

571.110 .. | Tire selection and rims.

571.135 .. | Passenger car brake systems.

We are seeking comments on whether
any requirements in §§571.101 through
571.110 and 571.135 have a significant
economic impact on a substantial
number of small entities. “Small
entities”” include small businesses, not-
for-profit organizations that are
independently owned and operated and

are not dominant in their fields, and
governmental jurisdictions with
populations under 50,000. Business
entities are generally defined as small
businesses by Standard Industrial
Classification (SIC) code, for the
purposes of receiving Small Business
Administration (SBA) assistance. Size
standards established by SBA in 13 CFR
121.201 are expressed either in number
of employees or annual receipts in
millions of dollars, unless otherwise
specified. The number of employees or
annual receipts indicates the maximum
allowed for a concern and its affiliates
to be considered small. If your business
or organization is a small entity and if
any of the requirements in §§571.101
through 571.110 and 571.135 have a
significant economic impact on your
business or organization, please submit
a comment to explain how and to what
degree these rules affect you, the extent
of the economic impact on your
business or organization, and why you
believe the economic impact is
significant.

If the agency determines that there is
a significant economic impact on a
substantial number of small entities, it
will ask for comment in a subsequent
notice during the Review Year on how

these impacts could be reduced without
reducing safety.

II. Plain Language
A. Background and Purpose

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

» Have we organized the material to
suit the public’s needs?

e Are the requirements in the rule
clearly stated?

* Does the rule contain technical
language or jargon that is not clear?

* Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

* Would more (but shorter) sections
be better?

* Could we improve clarity by adding
tables, lists, or diagrams?

* What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this document.
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B. Review Schedule

In conjunction with our section 610
reviews, we will be performing plain
language reviews over a ten-year period
on a schedule consistent with the
section 610 review schedule. We will
review §§571.101 through 571.110 and
571.135 to determine if these
regulations can be reorganized and/or
rewritten to make them easier to read,
understand, and use. We encourage
interested persons to submit draft
regulatory language that clearly and
simply communicates regulatory
requirements, and other
recommendations, such as for putting
information in tables that may make the
regulations easier to use.

Comments

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21.) We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Docket Management System website
at http://dms.dot.gov. Click on “Help &
Information” or “Help/Info” to obtain
instructions for filing your comments
electronically.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given

above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on ‘“‘search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”
After typing the docket number, click on
““search.”

(4) On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. However, since the
comments are imaged documents,
instead of word processing documents,
the “pdf’”” versions of the documents are
word searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you

periodically check the Docket for new
material.

William H. Walsh,
Associate Administrator for Plans and Policy.

[FR Doc. 01-16684 Filed 7—2—01; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 575

[Docket No. NHTSA—2001-9663]
Consumer Information Regulations;

Federal Motor Vehicle Safety
Standards; Rollover Resistance

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Request for comments.

SUMMARY: This notice announces
NHTSA'’s plans to evaluate a number of
driving maneuver tests for rollover
resistance in accordance with the
requirements of the TREAD Act. The
agency will develop a dynamic test on
rollovers of light motor vehicles for a
consumer information program, and
seeks comments on the subject of
dynamic rollover testing and our
approach to developing meaningful
consumer information.

DATES: Comment Date: Comments must
be received by August 17, 2001.
ADDRESSES: All comments should refer
to Docket No. NHTSA-2001-9663 and
be submitted to: Docket Management,
Room PL—-401, 400 Seventh Street, SW,
Washington, D.C. 20590. Docket hours
are 10 a.m. to 5 p.m. Monday through
Friday.

For public comments and other
information related to previous notices
on this subject, please refer to DOT
Docket Nos. NHTSA-2000-6859 and
8298 also available on the web at http:
//dms.gov/search, and NHTSA Docket
No. 91-68; Notice 3, NHTSA Docket,
Room 5111, 400 Seventh Street, SW,
Washington, DC 20590. The NHTSA
Docket hours are from 9:30 am to 4 pm
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: For
technical questions you may contact
Patrick Boyd, NPS-23, Office of Safety
Performance Standards, National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington,
DC 20590. Mr. Boyd can be reached by
phone at (202) 366—6346 or by facsimile
at (202) 493-2739.

SUPPLEMENTARY INFORMATION:

I. Safety Problem.
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II. Background.

III. Preparatory Activity.

IV. Difficulties Common to Various
Dynamic Rollover Tests Using Driving
Maneuvers.

V. Path-Following Driving Maneuver Tests.

A. CU Double Lane Change.

B. VDA Double Lane Change.

C. Open-Loop Pseudo-Double Lane
Change.

D. Path-Corrected Limit Lane Change.

VI. Open Loop Fishhook Maneuvers—
Defined Steering Tests.

VII. Dynamic Tests Other Than Driving
Maneuvers.

A. Centrifuge Test.

B. Driving Maneuver Simulation.

VIII. Solicitation of Comments.

IX. Rulemaking Analyses and Notices.

X. Submission of Comments.

I. Safety Problem

Rollover crashes are complex events
that reflect the interaction of driver,
road, vehicle, and environmental
factors. We can describe the relationship
between these factors and the risk of
rollover using information from the
agency’s crash data programs. We limit
our discussion here to light vehicles,
which consist of (1) passenger cars and
(2) multipurpose passenger vehicles and
trucks under 4,536 kilograms (10,000
pounds) gross vehicle weight rating.?

According to the 1999 Fatality
Analysis Reporting System (FARS),
10,140 people were killed as occupants
in light vehicle rollover crashes,
including 8,345 killed in single-vehicle
rollover crashes. Eighty percent of the
people who died in single-vehicle
rollover crashes were not using a seat
belt, and 64 percent were partially or
completely ejected from the vehicle
(including 53 percent who were
completely ejected). FARS shows that
55 percent of light vehicle occupant
fatalities in single-vehicle crashes
involved a rollover event. The
proportion differs greatly by vehicle
type: 46 percent of passenger car
occupant fatalities in single-vehicle
crashes involved a rollover event,
compared to 63 percent for pickup
trucks, 60 percent for vans, and 78
percent for sport utility vehicles (SUVs).

Using data from the 1995-1999
National Automotive Sampling System
(NASS) Crashworthiness Data System
(CDC), we estimate that 253,000 light
vehicles were towed from a police-
reported rollover crash each year (on
average), and that 27,000 occupants of
these vehicles were seriously injured

1For brevity, we use the term “light trucks” in
this document to refer to vans, minivans, sport
utility vehicles (SUVs) and pickup trucks, under
4,536 kilograms (10,000 pounds) gross vehicle
weight rating. NHTSA has also used the term
“LTVs” to refer to the same vehicles.

(defined as an Abbreviated Injury Scale
(AIS) rating of at least AIS 3).2 Of these
253,000 light vehicle rollover crashes,
205,000 were the result of a single
vehicle crash. (The present rollover
resistance ratings estimate the risk of
rollover if a vehicle is involved in a
single vehicle crash.) Sixty-five percent
of those people who suffered a serious
injury in single-vehicle tow-away
rollover crashes were not using a safety
belt, and 50 percent were partially or
completely ejected (including 41
percent who were completely ejected).
Estimates from NASS-CDC indicate that
81 percent of tow-away rollovers
occurred in single-vehicle crashes, and
that 87 percent (178,000) of the single-
vehicle rollover crashes occurred after
the vehicle left the roadway. An audit
of 1992—-96 NASS-CDC data showed that
about 95 percent of rollovers in single
vehicle crashes were tripped by
mechanisms such as curbs, soft soil, pot
holes, guard rails, and wheel rims
digging into the pavement, rather than
by tire/road interface friction as in the
case of untripped rollover events.

According to the 1995-1999 NASS-
General Estimates System (GES) data,
57,000 occupants annually received
injuries rated as K or A on the police
KABCO injury scale in rollover crashes.
(The police KABCO scale calls “A”
injuries “incapacitating,” but their
actual severity depends on local
reporting practice. An “incapacitating”
injury may mean that the injury was
visible to the reporting officer or that the
officer called for medical assistance. A
“K” injury is fatal.) The data indicate
that 205,000 single-vehicle rollover
crashes resulted in 46,000 K or A
injuries. Fifty-four percent of those with
K or A injury in single-vehicle rollover
crashes were not using a seat belt, and
20 percent were partially or completely
ejected from the vehicle (including 18
percent who were completely ejected).
Estimates from NASS-GES indicate that
16 percent of light vehicles in police-
reported single-vehicle crashes rolled
over. The estimated risk of rollover
differs by light vehicle type: 13 percent
of cars and 14 percent of vans in police-
reported single-vehicle crashes rolled
over, compared to 24 percent of pickup
trucks and 32 percent of SUVs. The
percent of all police reported crashes for
each vehicle type that resulted in
rollover was 1.6 percent for cars, 2.0
percent for vans, 3.7 percent for pickup
trucks and 5.1 percent for SUVs as
estimated by NASS-GES.

2 A broken hip is an example of an AIS 3 injury.

II. Background

In a June 1, 2000 notice (65 FR
34998), NHTSA announced its intention
to include consumer information ratings
for rollover resistance of passenger cars
and light trucks in its New Car
Assessment Program (NCAP). NCAP has
provided comparative consumer
information on vehicle performance in
frontal and side impact crashes for
many years. About 22 percent of
passenger car occupants killed in
crashes are killed in rollover crashes, as
compared with more than 70 percent
killed in frontal and side crashes
combined. In the case of light trucks,
however, about as many occupants are
killed in rollover crashes as in frontal
and side crashes combined. NHTSA
proposed a rating system based on the
Static Stability Factor (SSF) which is the
ratio of one half the track width to the
center of gravity height.

SSF was chosen over vehicle
maneuver tests because it represents the
first order factors that determine vehicle
rollover resistance in the 95 percent of
rollovers that are tripped. Driving
maneuver tests represent on-road
untripped rollover crashes which are
about 5 percent of the total. Other
reasons for selecting the SSF measure
are: driving maneuver test results are
greatly influenced by SSF; the SSF is
highly correlated with actual crash
statistics; it can be measured accurately
and explained to consumers; and
changes in vehicle design to improve
SSF are unlikely to degrade other safety
attributes.

The industry comments to the June
2000 notice were that SSF was too
simple because it did not include the
effects of suspension deflections, tire
traction and electronic stability control
(ESC) and that the influence of vehicle
factors on rollover risk was so slight that
vehicles should not be rated for rollover
resistance. In the conference report
dated October 23, 2000 of the FY2001
DOT Appropriation Act, Congress
permitted NHTSA to move forward with
the rollover rating proposal and directed
the agency to fund a National Academy
of Sciences’ study on vehicle rollover
ratings. The study topics are “whether
the static stability factor is a
scientifically valid measurement that
presents practical, useful information to
the public including a comparison of
the static stability factor test versus a
test with rollover metrics based on
dynamic driving conditions that may
induce rollover events.”

The Consumers Union (CU)
commented to the June 2000 notice that
although SSF is a useful predictor of
tripped rollover, it should be used in
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conjunction with a dynamic stability
test using vehicle maneuvers to better
predict the risk of untripped rollovers.
CU also believes that NHTSA
underestimated the incidence of on-road
untripped rollover by relying upon
1992-1996 data.

Section 12 of the “Transportation
Recall, Enhancement, Accountability
and Documentation (TREAD) Act of
November 2000 reflects CU’s concern.
It directs the Secretary to “develop a
dynamic test on rollovers by motor
vehicles for a consumer information
program; and carry out a program
conducting such tests. As the Secretary
develops a [rollover] test, the Secretary
shall conduct a rulemaking to determine
how best to disseminate test results to
the public.” The rulemaking and test
program must be carried out by
November 1, 2002. This notice is part of
NHTSA’s work to satisfy the
requirements of Section 12 of the
TREAD Act.

NHTSA responded to these and other
technical comments to the June 2000
notice in a January 12, 2001 notice (66
FR 3388) and announced the agency’s
decision to use the SSF as a measure,
along with publishing the initial
rollover resistance ratings. As of April
2001, the agency has added the rollover
resistance ratings of 104 vehicles to the
frontal and side crash ratings given by
NCAP (see www.nhtsa.dot.gov/hot/
rollover/ for ratings, vehicle details and
explanatory information).

NHTSA awarded a grant to the
National Academy of Sciences for its
study of vehicle rollover ratings on
December 15, 2000 and its first public
meeting on the subject took place on
April 11 and 12, 2001. A second open
meeting will allow for consideration of
alternatives to SSF for rating vehicles,
and presentations on consumer
information and risk communication. At
a closed meeting the NAS committee
will finalize its draft report. The study
will conclude with the required report
to Congress.

III. Preparatory Activity

In response to the TREAD Act,
NHTSA met with the Alliance of
Automobile Manufacturers, Nissan,
Toyota, Ford, Consumers Union (CU),
Automotive Testing, Inc. (an
independent test lab), MTS Systems
Corp., the University of Michigan
Transportation Research Institute
(UMTRI), Daimler-Chrysler, BMW,
Volkswagen and Volvo to gather
information on possible approaches for
dynamic rollover tests. These parties
made specific suggestions about
approaches to dynamic testing of
vehicle rollover resistance. In addition,

recent NHTSA research summarized in
the report entitled “An Experimental
Examination of Selected Maneuvers
That May Induce On-Road Untripped,
Light Vehicle Rollover—Phase II of
NHTSA’s 1997-1998 Vehicle Rollover
Research Program” 3 is relevant to the
development of a dynamic rollover test
suitable for inclusion in our consumer
information program.

This notice identifies a variety of
dynamic rollover tests that we have
chosen to evaluate in our research
program and what we believe to be their
potential advantages and disadvantages.
It also discusses other possible
approaches we considered but decided
not to pursue. Table 1 summarizes the
advantages and disadvantages we
anticipate for the various approaches
prior to research which will increase
our understanding. We invite public
comment on our decisions, on our
observations and on the general subject
of rollover resistance testing for
consumer information.

Track testing using the maneuvers
discussed in this notice began in April
2001 at NHTSA'’s Vehicle Research and
Test Center in East Liberty, Ohio. We
intend to publish a second notice in
early 2002 presenting a tentative
dynamic rollover test procedure chosen
on the basis of this research and the
comments to today’s notice. We will
review the comments to today’s notice
expeditiously and may revise the test
development research based on the
comments. A final notice responding to
the comments to the second notice,
presenting the final dynamic rollover
test procedure, and containing an initial
set of rollover resistance ratings will be
published in October 2002.

The test vehicles chosen for the
evaluation of potential maneuver tests
are the 2001 Ford Escape (without
electronic stability control (ESC4)), the
2001 Chevrolet Blazer (without ESC),
the 2001 Toyota 4Runner (with and
without ESC enabled) and the 1999
Mercedes ML—320 (with and without
ESC enabled). They represent the
significant range of static stability
factors that characterize today’s SUVs.
They also include two ESC systems with
possible differences in operation. The
vehicles will be tested in a base load
configuration with driver, instruments
and outriggers, in a second
configuration with a roof load to reduce

3 Available at http://www-nrd.nhtsa.dot.gov/vrtc/
ca/rollover.htm.

4ESC is a safety system that can apply the brake
at one or more wheels automatically to keep the
yaw rate of the vehicle proportional to its speed and
lateral acceleration. For example, braking the
outside front wheel can correct the heading of a
vehicle beginning to oversteer (spin out).

SSF by .05, and in other load
configurations intended to influence
handling. The loads will be positioned
so as to change one coordinate of the
c.g. location without influencing the
other two. For example, in the second
load configuration, about 200 pounds
will be secured to the roof in a position
that maintains the fore-aft and side-to-
side location of the c.g. but raises it
enough to cause a reduction of 0.05 in
the SSF (while also increasing the
vehicle’s mass moments of inertia).

The test vehicles will be equipped
with special wheel force sensors at each
wheel during some of the evaluation of
potential maneuver tests. They will
provide better information for our
evaluation of how these vehicles react to
different characteristics of the candidate
test maneuvers. Wheel force
measurements will determine absolutely
when two wheel lift occurs. Also, they
will allow us to measure the degree of
load transfer during runs that do not
cause wheel lift, a capability not
possible in our previous research. The
sensors also can reveal possible
interactions between vertical and lateral
wheel forces that maneuvers may
produce in some vehicles.

1V. Difficulties Common to Various
Dynamic Rollover Tests Using Driving
Maneuvers

We considered some methods of
dynamic testing for rollover resistance
that did not use driving maneuvers, but
decided to concentrate our research on
driving maneuver tests for the reasons
discussed in Section VII. However,
driving maneuver tests share some
significant difficulties in comparison to
laboratory tests. Since they directly
represent a deadly type of crash, the
safety of test drivers will always be a
concern, even though drivers will be
belted and outriggers will be used in
most circumstances. Outriggers are the
usual means of minimizing the chance
of an actual rollover crash during a test,
but they also introduce problems. If an
outrigger digs into the pavement, it can
cause the vehicle to “pole vault”
resulting in an even worse rollover
crash. The weight of the outrigger(s)
may change the vehicle’s c.g. location
and will increase its mass moments of
inertia, placing restraints on the natural
desire to overdesign the outriggers for
safety. The mounting of the outrigger
can also influence vehicle handling by
changing its structural stiffness. We will
choose outriggers designed to the best
contemporary practices and evaluate
their effect on maneuver test results.

Maneuver tests are expensive. Besides
the labor involved in performing the
maneuvers and interpreting the results,
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the test methods require that each test
vehicle be custom fitted with costly
precision instruments, onboard
computers, probably an array of special
steering and braking controls, and
possibly telemetry. The wheel force
transducers included in these
developmental tests are not expected to
be necessary for routine tests in a
consumer information program, but
there may be a need for less intrusive
means of load transfer monitoring.
Frequent tire changes, adding to cost
and labor, are necessary in maneuver
tests because tire shoulder wear can
significantly influence force generation.
Part of this research will define the need
for tire changes in the selected
maneuver in routine consumer
information testing. Finally, damage to
the vehicles as a result of the tests or the
installation of equipment is a cost
factor.

The use of driving maneuver tests to
rate rollover resistance presents some
questions beyond test methodology,
danger and expense. A high statistical
correlation based on a large sample of
police reports of rollover crashes was
possible for the present ratings based on
SSF because SSF is a good predictor of
tripped rollovers, in particular, and the
preponderance of rollovers in state
crash reports are tripped. As part of
NHTSA’ s dynamic maneuver test
program in 1997 and 1998, we tried to
correlate the performance of the test
vehicles on various maneuvers to their
rates of on-road untripped rollover
crashes. We found that it is not possible
to obtain sufficient data, even on high
volume vehicles, to determine a
correlation between maneuver test
outcome and untripped rollover
involvement. The only data base we are
aware of that contains data identifying
untripped rollover crashes is NHTSA’s
NASS-CDS. However, only about 4300
crashes of all types (frontal, side, rear
and rollover) are researched in depth
each year for inclusion in this data base
and only about ten of those cases are
untripped rollovers.> The NASS-CDS
data base is usually used with weighting
factors for different types of crashes to
represent national trends. However, the
number of observations is too small to
support make/model correlations
between maneuver test results and real-
world untripped rollover rates.

Some of the 17 states in NHTSA’s
State Data System (SDS) data base ¢
attempt to distinguish between on-road

51998-1999 NASS—CDS annual averages.

6 A collection of data from the police accident
reports (PARs) of 17 participating states. This data
is limited to what was recorded by the responding
officer(s) at the time of the crash.

and off-road rollover crashes. While it
seems inviting to use on-road rollover as
a surrogate for untripped rollover, this
is not strictly accurate. Most on-road
rollovers occur when the vehicle is
tripped by road surface irregularities or
the wheel rim digging into the
pavement.” Also, police may code a
rollover crash as “on-road” because the
vehicle was found at rest on the
roadway. The designation “on-road”
does not necessarily mean that the roll
initiation occurred on the roadway.

The correlation, by make/model, of
performance in a maneuver test to the
rate of all rollovers would be highly
dependent on the degree to which good
performance in the driving maneuver
test is the result of low c.g. height, large
track width and other factors which also
increase resistance to tripped rollovers.
Optimization of tire properties and ESC
operation for a particular maneuver test
would likely decrease this level of
correlation over time if effective ways of
improving test performance are
developed that do not improve the
tripped rollover resistance of vehicles.
Therefore, it is unlikely that the choice
of any particular maneuver test or tests
can be justified on the basis of the
correlation of the test results to real-
world rollover rates. This situation
makes the resemblance of the chosen
maneuver test or tests to documented
crash scenarios even more important.

Ratings based on driving maneuvers
may be complex and hard to
communicate to the public because the
usual rollover criterion of two wheel lift
can be at odds with the handling
capability of the vehicle. In a path
following maneuver, the test is
terminated when the vehicle can no
longer follow the path. For example,
consider a vehicle that cannot negotiate
the path beyond 38 mph, but it departs
the path before it achieves two wheel
lift. Consider a second vehicle that can
follow the path at 45 mph but lifts the
inside tires three inches off the
pavement. Which vehicle should be
rated higher? Departing the roadway, as
the first vehicle would seem likely to do
more often than the second vehicle, can
expose a vehicle to a high risk of tripped
rollover.

ESC was originally designed to keep
the vehicle headed in the direction
desired by the driver rather than to
plow-out (understeer) or to spin-out
(oversteer) in a limit cornering situation

7“Analysis of Untripped Rollovers”; Calspan
Corporation for American Automobile
Manufacturer’s Association and Association of
International Automobile Manufacturers; May 15,
1998, and “NASS Rollover Study Evaluation
Report”’; NHTSA National Center for Statistics and
Analysis; August 1998.

by using one or more brakes to help turn
the vehicle to the correct heading. ESC
cannot increase the maximum traction,
and consequently prevent a vehicle
from leaving the road, if the vehicle is
going too fast. ESC may help drivers
regain control rather than overreact in
situations like an abrupt “road-edge
recovery” where there is sufficient
traction to recover. In this way, ESC has
the potential to reduce the number of
single vehicle crashes that turn into
tripped rollovers. However, ESC can be
programmed to work in many other
ways. In one way, it can apply the
brakes automatically to slow the vehicle
at a selected value of lateral acceleration
or at a similar criterion. While this is a
plausible safety strategy, it has the
potential to overwhelm the other
aspects of vehicle behavior measured in
a maneuver test. In most maneuver tests,
the vehicle is steered through the
maneuver while coasting because any
attempt to keep a steady throttle
position tends to make the tests less
repeatable. Even in a short maneuver,
the vehicle scrubs off some speed. For
example, a vehicle entering a short
maneuver coasting at 50 mph is likely
to exit at 45 mph or less. However, with
braking intervention programed into the
ESC, a vehicle could easily slow to 25
mph during the test. While both
vehicles would be rated on their entry
speed, the ESC vehicle may be going
much slower at the critical part of the
maneuver. It is possible that maneuver
tests could simply result in segregating
vehicles with automatic brake
intervention from those without it.
Automatic brake intervention may
produce some safety benefits. NHTSA
believes, however, that the vast majority
of drivers also apply the brakes in
difficult situations, regardless of
whether the vehicle has automatic brake
intervention. Thus, a maneuver test
conducted while coasting could reward
this type of ESC design excessively.
NHTSA expects that most drivers would
brake during similar maneuvers, and
that automatic brake intervention would
make less difference in real driving than
during tests in which drivers are not
permitted to brake.

Important environmental conditions
also will influence the results of any
driving maneuver test for rollover
ratings. The pavement friction of even a
dedicated test area does not remain
constant. There is a cycle of polishing
and weathering during periods of use
and disuse, and a possible temperature
effect on pavement friction. The usual
method of determining pavement
friction is a locked wheel braking test
conducted at a constant 40 mph using
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a ‘““skid trailer”” with a water nozzle to
wet the surface immediately ahead of
the skidding tire. The pavement friction
coefficient generated by this test is
called the “skid number”’. General
Motors has reported that moderate
differences in skid number, even when
measured without pavement wetting, do
not correspond well to differences in
lateral force generated by vehicles on
different pavements. Our planned test
program includes hot weather and cold
weather testing as well as tests
conducted on different surfaces at three
to date undetermined test facilities. The
result we hope for is a definition of a
minimum friction level for a valid test
as tracked by tests using a control
vehicle.

Not every vehicle is tested each year
in the new car assessment program. The
results for vehicles without substantial
changes tested in previous years are
carried over to represent vehicles of the
current model year. The test results, and
the resulting rollover ratings, from the
previous year might not be comparable
to the new year’s results if there were
significant differences in pavement
friction.

V. Path-Following Driving Maneuver
Tests

The driving maneuver tests for
rollover resistance that have received
the most publicity over the years are the
“emergency double lane change” of
Consumer Reports magazine and the
European “moose test.” The first test
was the basis of criticism by Consumer
Reports that the 1988 Suzuki Samurai
and the 1996 Isuzu Trooper were ‘“not
acceptable.” The “moose test” was used
by a European auto magazine to
demonstrate that the 1998 Mercedes-
Benz A Class minicar could experience
on-road untripped rollover in a similar
maneuver. We classify both tests as path
following tests to distinguish them from
another type of maneuver tests in which
explicit steering inputs are required
without reference to the path they cause
the vehicle to take. We will evaluate
both the CU double lane change (CU is
the publisher of Consumer Reports) and
a version of the moose test
recommended by Daimler-Chrysler. We
will also evaluate the use of
mathematical path correction and an
automated steering controller3 to
improve these driving maneuver tests.

A. CU Double Lane Change

The CU double lane change short
course (figure 1) was developed in order

8 The automated steering controller was referred
to as a “‘Programmable Steering Machine” in our
June 1, 2000 notice (65 FR 34998).

to replicate an unintentional rollover
experienced by a Consumer Reports
staff member driving a Suzuki Samurai.
It consists of a 70-foot-long, 8-foot-wide
entrance lane that is centered in a 12-
foot-wide first (right) lane, a 50-foot-
long area to make the first lane change
(to the left), a set of gate cones at this
50-foot mark that are 12 feet apart (with
the right cone three feet into the left
lane), a 60-foot-long area to make the
second lane change back to the right
lane, and a 12-foot-wide exit lane. The
test driver steers the vehicle through the
course at successively higher entry
speeds until the vehicle either plows
out, spins out, or tips up. The vehicle
is coasting through the maneuver. The
driver does not apply the brakes, and
driver releases the throttle 35 feet into
the 70 foot entrance lane.

An advantage of the CU double lane
change is its face validity, that is,
drivers can imagine a situation in which
they may try to make a similar
maneuver. However, NHTSA believes
that there are good arguments that
simply braking without steering or
braking and steering with an ABS
equipped vehicle are better strategies to
avoid the hypothetical object in the road
that is the basis of the CU test. In
addition, it is hard to find actual crashes
that resemble the test. Nevertheless,
driving through a tight double lane
change without wheel lift is probably a
good representation of what the public
expects of a personal vehicle.

An important part of the double lane
change is the immediate steering
reversal necessary to get back in the
right lane after steering sharply into the
left lane to avoid the hypothetical object
in the roadway. This steering reversal
allows the energy stored in the
suspension springs during the left steer
and the roll momentum of the sprung
mass when that energy is released at the
steering reversal to add to the load
transfer caused by the sharp right steer.
The dynamics of the steering reversal
are not included in SSF, Tilt Table
Ratio, or even the J-turn maneuver (see
65 FR 34998 for details about these
rollover resistance metrics). So this
aspect of the double lane change better
represents the dynamics that may result
in an untripped rollover.

However, if the only criterion for
success in a double lane change
maneuver is whether or not two-wheel
lift can be made to occur, any vehicle
will pass such a test if equipped with
tires of sufficiently low traction or with
chassis tuning that produces the same
effect. In this case, the vehicle will
simply run off the desired path at a
speed and lateral acceleration too low to
produce two-wheel lift. On the other

hand, an inherent advantage of path-
following maneuvers like the double
lane change is that the maximum speed
through the maneuver can be used as
part of the vehicle score to reward good
handling and avoid creating a rollover
resistance rating with incentives for
reduced handling and braking
performance. Like all the driving
maneuvers we are considering, the CU
double lane change also has the
advantage of displaying the operation of
electronic stability control systems.

The foremost disadvantage of the CU
double lane change is that differences in
driving style can strongly influence the
test results. The time history of the
steering wheel angle may vary
considerably for runs of the same
vehicle at the same speed (figure 2).
Tests in which the driver starts the
steering movements earlier seem to
produce a moderately smaller initial left
steer and a much smaller amount of
right steer after passing through the
offset gate. The steering reversal (from
maximum left steer to maximum right
steer) can vary significantly at the same
test speed, and the runs with a greater
steering reversal appear more likely to
produce two-wheel lift. For example,
during CU tests of the Isuzu Trooper,
one driver ran the course at 37.5 mph
with a left steer of 183 degrees followed
by a right steer of 216 degrees (399
degree steering reversal) and did not
knock down the course boundary cones
or experience two-wheel lift. Another
driver ran the same course at 37.5 mph
using an initial left steer of 191 degrees
followed by a right steer of 388 degrees
(579 degree steering reversal) and
experienced two-wheel lift.

Another potential disadvantage of the
double lane change maneuver is the
possibility that the course layout may
cause the steering reversal and roll
momentum effect to be more critical for
some vehicles than for others. The
course originally used by Consumer
Reports had the offset gate forcing the
lane change positioned 60 feet from the
end of the entrance lane and also 60 feet
from beginning of the exit lane. When
the publication tried to replicate its staff
member’s rollover crash of a Suzuki
Samurai, it found that shortening the
distance from the end of the entrance
lane to the offset gate by 10 feet and
moving the offset gate three feet further
to the left made two wheel lift of the
Samurai more likely. This suggests that
tuning of the course to the vehicle may
be necessary to create a worst case
condition and that a course tuned to one
vehicle may not be the worst case for
another vehicle to which it is compared.
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B. VDA Double Lane Change

The VDA Double Lane Change is a
variant of the “moose test”” used by a
Scandinavian automotive magazine. It
was developed by the German Alliance
of Automotive Industry (VDA) to
minimize the influence of driving style
on the original moose test for use as an
industry standard rollover and handling
test procedure. As a double lane change
maneuver, it is identical in concept to
the CU test, and it is useful to contrast
the two maneuvers.

The method VDA used to minimize
driver influence was to reduce the lane
and gate widths and tie these
parameters to the width of the test
vehicle. Using the VDA course (figure 3)
for a 70 inch wide vehicle (typical of the
most popular SUVs and mid-sized cars)
the widths of the entrance lane, offset
gate, and exit lane are 7.25 feet, 9.12 feet
and 9.9 feet, respectively, compared
with 8 feet, 12 feet and 12 feet for the
same components of the CU double lane
change course. The distance from the
end of the entrance lane to the
beginning of the offset gate is 44.3 feet
rather than 50 feet for the CU test, and
the distance from the end of the offset
gate to the beginning of the exit lane is
only 41 feet, compared to 60 feet for the
CU test. There is also a difference in the
amount of offset of the left lane gate. In
the CU test, the inside of the gate is
offset 5 feet to the left of the inside of
the entrance lane and 3 feet to the left
of the exit lane (because the exit lane is
4 feet wider than the entrance lane). In
the VDA test, the left edges of the
entrance and exit lanes are in line, and
right edge of the offset gate is 3.3 feet
to the left.

The fundamental difference between
the CU and VDA courses is that while
the vehicle has to pass through a gate
comprised of two cones marking a 12
foot left lane width in the CU test, it has
to traverse a 36-foot-long by 9.12-foot-
wide left lane in the VDA test before
turning right to re-enter the right lane.
The VDA test is more like a single lane
change to the left immediately followed
by a second single lane change to the
right and does not have as sharp a
steering reversal as the CU double lane
change test. In both tests, the vehicle
begins to coast about 35 feet before the
end of the entrance lane.

The VDA double lane change shares
with the CU test the advantage of face
validity, but the VDA test would appear
to be less subject to variability in
driving style. It also uses a rating criteria
that implicitly rewards good handling. It
is scored by the maximum entry speed
of the vehicle’s clean runs along with a
notation of the limiting event:

understeer, oversteer or two-wheel lift.
Like all the other maneuver tests we are
considering, it has the advantage of
displaying the operation of ESC
systems, but the entry speed criteria
may disproportionately favor ESC
systems with simple brake intervention.

Efforts to reduce driver variability
may also introduce problems. The least
serious problem is that narrow lanes
may make the course so hard to follow
that imprecise driving rather than actual
oversteer or understeer may cause
collisions with the course marking
cones. Daimler-Chrysler reports that
expert drivers can negotiate the course
at about 4 mph faster than average
drivers. It is unclear whether this is due
to expert steering strategy optimizing
the vehicle path for lower peak lateral
acceleration even within the reduced
boundaries or simply to better ability to
judge cone position and control vehicle
position. If this problem exists, simply
allowing the driver more tries at a given
speed may be all that is necessary to
determine whether vehicle handling is
really the limiting factor.

The more serious potential problem is
the use of a 36 foot long left lane, rather
than just a gate to drive around. It
potentially removes the roll momentum
effect associated with the sharp steering
reversals. While this effect increases the
variability of CU test results due to
differences in driving style, it also
reveals rollover propensities that would
not likely show up in a test like the J-
turn.

Assuming that the VDA double lane
change does not suppress the potential
effects of unfavorable roll momentum, it
also shares the question of steering
reversal timing with the CU test.
Namely, does the course layout present
a worst case timing in which roll
momentum reinforces the side to side
load transfer at peak lateral acceleration
for some vehicles but not for others?

C. Open-Loop Pseudo-Double Lane
Change

In its 1997-1998 rollover research,
NHTSA made use of an automated
steering controller to achieve highly
repeatable J-turn and fish hook
maneuvers. As discussed above, the
potential problems of double lane
change tests are the lack of repeatability
caused by variations in driving style and
the possibility that a course producing
worst case roll momentum for one
vehicle may not do so for the next
vehicle. We will attempt to solve these
problems by using the steering
controller in a non-path following
maneuver approximating a double lane
change.

The idea is to use steering rates and
magnitudes typical of driver-controlled
CU tests, but to use the automated
controller for repeatability. Separate
circular path tests of each vehicle would
be done to relate lateral acceleration to
steering angle in the linear range. This
information would be used to tailor the
steering angles for the pseudo-double
lane change to the steering ratio and
wheelbase of each test vehicle. The
steering controller would also tailor the
course for the worst case roll
momentum for each vehicle. Body roll
rate feedback would be used to time the
first steering reversal left to right and
also the second steering reversal right to
straight ahead.

This is not a maneuver established in
literature or in practice. It is little more
than a concept now. Its potential
drawback is that the maneuver may
stray too far from an actual double lane
change to retain any face validity. Also,
it is unclear if the advantage of a simple
speed and limit circumstance score
would remain applicable to a double
lane change performed in this manner.

D. Path-Corrected Limit Lane Change

From a vehicle manufacturer’s
prospective, the double lane change
maneuver is a good test to evaluate a
vehicle’s limit handling behavior,
because it is a realistic maneuver and it
allows engineers to simultaneously
evaluate the three main behaviors that
affect limit handling safety
(responsiveness, lateral stability and
rollover resistance). However, lane
changes are driver-dependent (meaning
vehicle performance is heavily
influenced by how the driver drives the
vehicle) and their rating scales are
usually subjective (meaning based on
driver expert evaluation rather than on
measured data). To solve this problem,
Ford Motor Company has developed
Path-Corrected Limit Lane Change
(PCLLQ). It is claimed to be a driver-
independent, objective way to run limit
handling lane changes. First, vehicles
are run through a series of maneuvers
much like the CU double lane change
except that a range of course lengths and
degrees of lane offsets are used to
measure their responses to steering
inputs in a range of frequencies. The
data is then normalized mathematically
to show how each of those vehicles
would have performed had they
followed precisely the same paths in the
lane change. This is what “Path-
Correction” means, and this
normalization reduces the driver
influence in the maneuver.

PCLLC is a proprietary technique, and
the details have not been reported
publicly by Ford. Ford is allowing
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NHTSA to evaluate this technique
under a confidentiality agreement.
NHTSA will run Ford’s specified suite
of vehicle characterization tests using its
own vehicles and test track with Ford’s
assistance in instrumenting the vehicles
for the measurements required for the
mathematical path corrections. Ford
will explain the theory of the
mathematical corrections to NHTSA,
and perform the corrections on
NHTSA’s vehicle test data in a
confidential report. If NHTSA decides to
propose this technique as the best way
of accomplishing the dynamic rollover
tests required by the TREAD Act, it
expects that Ford will release it from the
confidentiality agreement so that the
test procedure can be proposed in detail
in our next notice early in 2002.

We view PCLLC as a mathematical
technique which allows the
construction of “perfect test runs” for an
objective comparison of vehicles from a
suite of similar test runs which expose
each vehicle to a range of speeds,
steering frequencies, rates and
amplitudes. It looks like a good
approach to overcoming the
disadvantages discussed earlier for the
more conventional driver controlled
lane change maneuver tests. Driving
style variability would clearly be
eliminated, and it appears that this
technique can construct a number of
standard paths to examine the question
of how many courses are necessary for
a fair evaluation of the roll momentum
effect for vehicles with different
properties.

NHTSA has envisioned that PCLLC
could be used as a way of producing the
equivalent of a CU double lane change
test with every vehicle following exactly
the same geometric path up to the point
that it either has two-wheel lift or can
no longer maintain the prescribed path
as a result of limit understeer or
oversteer. Under this idea, the rating
criteria could be speed and the limiting
circumstance (plow, spin or two wheel
lift) as with the Daimler-Chrysler
recommendation, with the possibility of
greater rating complexity if more than
one test course were required.

However, it is not clear whether the
PCLLC technique can be used this way
and whether this would be the best way
to use it. Ford is looking at many
different vehicle handling metrics and
cited three examples. Responsiveness
could be represented by a delay time
from steering input to yaw response
evaluated on a path corrected to the
same time history of yaw angle for each
vehicle. Lateral stability could be
characterized by rear tire slip angle on
a path corrected to equal lateral
acceleration for each vehicle. Untripped

rollover resistance could be
characterized by the degree of side to
side load transfer evaluated on a path
representing the maximum lateral
acceleration capacity of the vehicle
(considering such factors as practical
limits on steering angle and rate and
limit oversteer). Since the vehicle
characterization runs are performed
with ESC operating, the results should
reflect its influence in the same way as
other driving maneuver tests.

VI. Open Loop Fishhook Maneuvers—
Defined Steering Tests

The fishhook maneuver was originally
developed by Toyota Motor Corporation
as a maneuver with a strong roll
momentum effect and a simple steering
regime that would be fairly repeatable
by test drivers. The maneuver requires
the driver to steer as quickly as possible
270 degrees of steering wheel angle, and
then to steer 870 degrees in the opposite
direction as quickly as possible (figure
4). At less than limit speed runs, the
vehicle’s path resembles a fishhook
shape (figure 5), but the actual path is
immaterial to the scoring. The maneuver
is repeated in each direction of initial
steering and at increasing speed until
two-wheel lift or loss of control occurs,
or until preset maximum speed for test
driver safety is reached. Toyota also
added pulse braking © to make the
maneuver more likely to induce two-
wheel lift if the vehicle under test
would not lift wheels without braking.
The lateral acceleration at two-wheel lift
(LAR) is Toyota’s figure of merit for this
maneuver.

NHTSA’s 1997-98 research program
made use of two variations on the
Toyota “fishhook” maneuver theme.
Since these tests are described by the
steering input without regard for
different paths taken by different
vehicles, they are considered “open-
loop”. They were also perfect
candidates for NHTSA'’s goal of using an
automated steering controller for precise
repeatability for maximum objectivity.
NHTSA'’s tests did not use pulse braking
because we were concerned that pulse
braking tests were not merely a more
stringent level of the basic fishhook, but
a test of different vehicle dynamics. In
one version, the steering rate was set at
750 degrees per second for all vehicles
and the dwell time 10 between steering
reversals was “tuned” for each vehicle
to resemble half a sine wave at what we

9Pulse braking is a short hard brake application
that creates a transient increase in lateral
acceleration upon release.

10Dwell time is the short time internval of less
than one second between the initial steering angle
(shown as negative angle in Figure 4) and larger
steering movement in the reverse direction.

thought was the roll natural frequency
of each vehicle. In the other variation,
we attempted to represent a road edge
recovery maneuver by setting the initial
steer angle to 7.5 degrees of the road
wheels (to represent the front tire slip
angle possible when a vehicle mounts a
four inch pavement height above the
road shoulder), using a constant 0.5
second dwell time and a more moderate
steering rate of 500 steering wheel
degrees per second. The first maneuver
was generally more severe than the
second. It was configured to represent a
steering frequency of 0.5 Hz, which was
the roll natural frequency assumed for
most vehicles because our attempts at
measuring roll natural frequency were
thwarted by vehicle suspension
damping. However, some of the vehicles
responded with greater load transfer to
the seemingly gentler “road-edge
recovery” fishhook which used a
different steering frequency. This
suggests the possible importance of roll
momentum timing.

Open loop fishhook maneuver tests
are like the mirror image of the double
lane change tests because their principle
advantages and disadvantages are
reversed. Aided by a steering controller,
driving style differences are absolutely
eliminated. These maneuvers also
present the best possibility for tuning
the maneuver to the roll characteristics
of each test vehicle, thereby eliminating
the suspicion that the steering frequency
of a fixed double lane change makes the
test inherently more stringent for some
vehicles than others. However, the
fishhook maneuver has much less face
validity than the double lane change
maneuver. Even the “road edge
recovery” version of the fishhook does
not look, to a ordinary driver, like a
maneuver he or she would ever be
called upon to make.

There is another disadvantage to open
loop tests. Because the vehicle path
does not matter, two-wheel lift can be
prevented simply by using tires of
sufficiently low traction or chassis
tuning that produces the same effect.
Unless an open loop test is
accompanied by other tests of specific
handling properties, it could have the
perverse effect of encouraging
manufacturers to sacrifice handling and
braking to make superficial refinements
to improve a rollover rating. Also,
improvements in a rollover rating
gained by special original equipment
tire properties may be negated when the
tires are replaced later in the life of the
vehicle.

NHTSA will evaluate three types of
fishhook maneuvers. In one maneuver
the counter steer will be limited to
about 500 to 600 degrees, rather than
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870, because the large countersteer is
thought to scrub off so much speed that
it reduces the severity of the maneuver.
Also, instead of a fixed 270 degree
initial steer, a steering wheel angle
derived from the steering angle causing
a fixed lateral acceleration, in the linear
range, will be chosen to put vehicles
with differences in steering gear ratio
and wheelbase on an equal footing. A
fixed steering rate of 720 degrees per
second and a fixed time from the
beginning of steering to its return to zero
angle during countersteer will be used.

In the second fishhook, the timing of
the steering reversal will be based on
roll rate feedback. The worse case roll
momentum effect is expected when the
start of the steering reversal coincides
with the instant of maximum roll angle
resulting from the first steer. We expect
to use an approximate zero reading of a
roll rate sensor to indicate maximum
roll angle and trigger the countersteer by
the automatic steering controller.

The third variation will use a counter
steer timing technique suggested by
Nissan (figure 6). In this method, the
first part of the fishhook is studied
separately prior to the fishhook test
maneuvers in order to define the worst
case dwell time. This is done by
running a step steer maneuver (the same
as a J turn) at the same steering rate and
maximum angle as the first steering
movement of the fishhook. The roll rate
is measured to determine the time of the
maximum roll angle of the second
oscillation. Nissan believes that the
most severe fishhook for each vehicle is
the one in which the lateral acceleration
zero crossing during countersteering in
the fishhook occurs at the second
oscillation peak time as measured in the
J turn maneuver. The dwell time from
initial steer to countersteer would be
adjusted accordingly. The theoretical
basis for Nissan’s observation on
fishhook severity is not obvious.
Nissan’s belief is based on experimental
studies during which dwell time was
varied. Its technique appears to produce
a countersteer timing similar to that
produced by roll rate feedback.

As mentioned above, fishhook tests
contain no inherent disincentives for
rollover resistance strategies that
sacrifice handling. NHTSA is
considering adding some objective
measure of handling ability to any
fishhook test used for consumer
information. We are considering a
steering response time test possibly
based on a J-turn (step steer) and a
maximum lateral acceleration test based
on either a constant steer input with
slowly increasing speed regime or a
constant speed with slowly increasing
steer regime. We are concerned,

however, that even this limited NHTSA
definition of handling may produce
undesirable trade-offs of less measurable
aspects of vehicle handling when
manufacturers design to the test. We are
particularly interested in comments on
how likely it is that vehicle
manufacturers would make such trade-
offs to ““beat” the test.

VII. Dynamic Tests Other Than Driving
Maneuvers

NHTSA also considered two dynamic
tests that did not involve driving
maneuvers, namely the centrifuge test
and driving maneuver simulation using
computational models. Both of these
tests have the major benefit of being
independent of pavement friction,
whereas the problem of pavement
friction variation is perhaps the most
vexing issue common to all the driving
maneuver tests discussed above.
However, we decided not to include
these tests in our research plan under
TREAD for the reasons explained below.

A. Centrifuge Test

The test device for the centrifuge test
is similar in concept to a merry-go-
round. A person seated at the edge of
the merry-go-round feels a lateral force
pushing him or her away from the
spinning surface that increases with the
rotational speed of the merry-go-round.
The centrifuge device test (figure 7)
consists of an arm attached to a powered
vertical shaft. At the end of the arm is
a horizontal platform upon which the
test vehicle is parked. As the vertical
shaft rotates, the parked vehicle is
subjected to a lateral acceleration that
can be precisely controlled and
measured. The basic measurement is the
lateral acceleration at which the parked
vehicle experiences two-wheel lift. The
outside tires are restrained by a low
curb so the measurement is independent
of surface friction, and the vehicle is
tethered to prevent excessive wheel lift.
This test method was suggested by the
University of Michigan Transportation
Research Institute (UMTRI) both in
comments to our notice about the
present rollover resistance ratings and
more recently in the context of the
TREAD Act. The test method is directed
primarily at tripped rollover, which
UMTRI noted accounts for all but a
small percentage of rollovers.

The centrifuge test has many
advantages. It can produce
measurements which are accurate,
repeatable and economical in labor
costs. It includes the effects of tire and
suspension deflections, and its
measurements would be expected to
correlate well with the actual rollover
rates of vehicles, because those statistics

are largely driven by tripped rollovers.
The centrifuge test is arguably more
accurate than SSF in evaluating tripped
rollover resistance because it evaluates
the outward c.g. movement as a result
of suspension and tire deflections. Its
basic measurement of a vehicle, lateral
acceleration at two-wheel lift, is roughly
15 percent less than the vehicle’s SSF
with about a +/ -5 percent range to
cover extremes in roll stiffness.

Despite these advantages, we did not
choose to investigate the centrifuge test
under the TREAD Act. Improvements in
centrifuge test performance can be made
by suspension changes that degrade
handling. The best performance in the
centrifuge test (and in the closely
related but less accurate tilt table test)
occurs when the front and rear inside
tires lift from the platform at the same
time. The tuning of the relative front/
rear suspension roll stiffness to
accomplish this will cause the vehicle
to oversteer more than most
manufacturers would otherwise desire.
We do not want to tempt manufacturers
to make this kind of trade-off. Further,
we understood the intention behind
TREAD to be that NHTSA should give
the American public information on
performance in a driving maneuver that
would evaluate the performance of new
technologies like ESC. The centrifuge
test would not do so.

B. Driving Maneuver Simulation

Computational models that simulate
test maneuvers are used by vehicle
manufacturers to assess handling and
rollover performance of vehicle designs
prior to building prototypes, and to
evaluate the effect of suspension
changes in prototypes and production
vehicles. They present a potential
solution to the safety, repeatability and
pavement surface variability of real
driving maneuver tests. Unfortunately,
simulations now also carry enough
disadvantages to disqualify their use for
rollover resistance ratings. The various
models used by different manufacturers
produce different results, especially in
simulating limit maneuvers. There is no
agreement among manufacturers on a
single model sufficient for this purpose.
The time and cost of measuring the
vehicle properties necessary for a limit
maneuver model exceed that of running
a real driving maneuver test. Validation
testing of a model is necessary and
greatly resembles the real tests the
model hoped to avoid. Testing of the
operation of ESC is problematic because
the algorithms are often proprietary at
the supplier level and not well known
by the vehicle manufacturers. Given
these difficulties, NHTSA has
concluded that it is extremely unlikely
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they could be resolved in time for us to
use computer modeling for the
information we must provide to the
American public beginning in
November 2002.

VIII. Solicitation of Comments

NHTSA solicits general and specific
comments on the subject of the
development of a dynamic test for
vehicle rollover resistance. We also
wish to bring the following specific
questions to the attention of
commenters:

1. NHTSA has decided to devote its
available time and resources under the
TREAD Act to develop a dynamic test
for rollover based on driving maneuver
tests. Is this the best approach to satisfy
the intent of Congress in the time
allotted? Are there additional
maneuvers that NHTSA should be
evaluating? Which maneuver or
combination of maneuvers do you
believe is the best for rollover rating?
Are these other approaches well enough
developed and validated that they could
be implemented 18 months from now?

2. How should NHTSA address the
problem of long term and short term
variations in pavement friction in
conducting comparative driving
maneuver tests of vehicle rollover
resistance for a continuing program of
consumer information?

3. Some ESC systems presently have
two functions. One is yaw stability
which uses one or more brakes to keep
the vehicle headed in the right direction
in a limit maneuver, and the other is
simple brake intervention in excess of
the braking required for yaw stability. It
is expected that the presence of a brake
intervention function in ESC will have
a large effect on the rating of vehicles
because the average speed through a
given test maneuver for vehicles having
this function will be much less than for
vehicles without it (even if equipped
with ESC for yaw stability) under the
usual test protocols of coasting through
maneuvers and using the entry speed as
the test speed. Is the value given to the
brake intervention function of ESC as
opposed to the yaw stability function by
potential rollover rating tests
commensurate with its safety value to
consumers? Please provide all the data
and reasoning that support your view.
Should NHTSA measure the vehicle
speed at the completion of the
maneuver as well as vehicle speed at
entry?

4. If open-loop (defined steering
input) maneuvers are used to determine
whether a vehicle is susceptible to two
wheel lift as a result of severe steering
actions, superficial changes that reduce
tire traction or otherwise reduce vehicle

handling (but prevent wheel lift) would
be rewarded the same as more
fundamental or costly improvements.
The same is true of closed loop (path
following) maneuvers that use wheel lift
as the sole criterion. Should measures of
vehicle handling be reported so that
consumers can be aware of possible
trade-offs. What indicators of vehicles
handling would be appropriate to
measure and how should this consumer
information be reported?

5. What criteria should NHTSA use to
select the best vehicle maneuver test for
rollover resistance? Should the
maneuver that has the greatest chance of
producing two wheel lift in susceptible
vehicles be chosen regardless of its
resemblance to driving situations? Is it
more important that the maneuver
resemble an emergency maneuver that
consumers can visualize? How
important is objectivity and
repeatability?

IX. Rulemaking Analyses and Notices
Executive Order 12866

This request for comment was not
reviewed under Executive Order 12866
(Regulatory Planning and Review).
Agency actions to develop tests for
NHTSA’s New Car Assessment Program
are not rulemaking actions because the
program does not impose requirements
on any party.

X. Submission of Comments

A. How Can I Influence NHTSA’s
Thinking on This Document?

In developing this document, we tried
to address the concerns of all our
stakeholders. Your comments will help
us improve this notice. We invite you to
provide different views on options we
propose, new approaches we have not
considered, new data, how this
document may affect you, or other
relevant information. We welcome your
views on all aspects of this document,
but request comments on specific issues
throughout this document. Your
comments will be most effective if you
follow the suggestions below:

+ Explain your views and reasoning
as clearly as possible.

* Provide solid technical and cost
data to support your views.

« If you estimate potential costs,
explain how you arrived at the estimate.

 Tell us which parts of this
document you support, as well as those
with which you disagree.

* Provide specific examples to
illustrate your concerns.

* Offer specific alternatives.

* Refer your comments to specific
sections of this document.

* Be sure to include the name, date,
and docket number with your
comments.

B. How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically.

C. How Can I Be Sure That My
Comments Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

D. How Do I Submit Confidential
Business Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)
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E. Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date.
However, late comments will not likely
be able to influence our testing program.
We encourage commenters to respond
as soon as possible since the testing
described in this notice is already
underway. If Docket Management
receives a comment too late for us to
consider it in completing our test
program developing a proposal on
dynamic rollover performance, we will
consider that comment as an informal
suggestion for future enhancements to
our rollover program.

F. How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on ‘“‘search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”
After typing the docket number, click on
“search.”

(4) On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. Although the comments are
imaged documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

G. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles

of plain language includes consideration
of the following questions:

» Have we organized the material to
suit the public’s needs?

» Are the requirements in the rule
clearly stated?

* Does the rule contain technical
language or jargon that is not clear?

* Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

* Could we improve clarity by adding
tables, lists, or diagrams?

» What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this document.

Issued on June 27, 2001.
Stephen R. Kratzke,

Associate Administrator for Safety
Performance Standards.

Table 1.—Summary of Anticipated
Advantages and Disadvantages for
Possible Dynamic Rollover Tests

Note: The extent to which many of these
anticipated attributes are realized will not be
known until the completion of the resesarch
project.

1. Path Following Driving Maneuver
Tests

A. CU Double Lane Change

Anticipated advantages: Familiar to
the public, represents a real maneuver,
considers roll momentum, use of speed
as criteria implicitly rewards good
handling, demonstrates action of ESC.

Anticipated disadvantages: Poor
repeatability due to large driver
influence, use of wheel lift as main
criterion invites trade-offs in tire
traction, may operate at a worst case
suspension frequency for some vehicles
but not others.

B. VDA/ISO/Moose Test

Anticipated advantages: Like CU but
with less room for driver variability
through tight cone placement,
represents a real maneuver, use of speed
as criteria implicitly rewards good
handling, demonstrates action of ESC.

Anticipated disadvantages: Driver
influence is reported to be still on the
order of 4 mph, tight lane widths may
test driver ability as much a vehicle
handling, more like 2 back to back
single lane changes—may not include
roll momentum, may operate at a worst
case suspension frequency for some
vehicles but not others (course
adjustments for wheelbase mentioned).

C. Open Loop Pseudo-Double Lane
Change (Concept for Automating the CU
to the Extent Possible Using a
Automated Steering Controller)

Anticipated advantages: Eliminates
repeatability issues due to driver
influences, attempts to represent a real
maneuver, considers roll momentum,
may use roll feedback to find worst case
steering timing for each vehicle, use of
speed as criteria implicitly rewards
good handling? demonstrates action of
ESC.

Anticipated disadvantages: Exists
only as a concept—may prove to be
entirely impractical, use of wheel lift as
main criterion invites trade-offs in tire
traction, failure to replicate a realistic
path would devalue face validity and
speed criterion, may be difficult to
develop with available resources.

D. Ford Path Corrected Limit Lane
Change

Anticipated advantages: Objective and
repeatable, can it “perfect” the double
lane change? considers roll momentum,
demonstrates action of ESC.

Anticipated disadvantages: Suggested
criteria requires handling definition and
still may reward poor tire traction as it
currently operates, rollover resistance is
rated on different paths for different
vehicles.

2. Open Loop ( Defined Steering)
Fishhook Maneuver Tests (With Several
Steering Timing Ideas To Be Evaluated)

Anticipated advantages: Performed by
automated steering controller for
maximum objectivity and repeatability,
considers roll momentum and seeks
worst case for every vehicle,
demonstrates action of ESC.

Anticipated disadvantages: Lacks face
validity of lane change maneuvers,
actual paths may differ widely between
vehicles, needs separate handling
criteria because poor tire traction is
otherwise rewarded.

3. Dynamic Tests Other Than Driving
Maneuvers—Not Planned for Evaluation

A. Centrifuge

Advantages: A “perfection” of the
well known tilt table, expandable to test
performance at road perturbations,
accounts for suspension and tire
deflections (unlike SSF), can represent
tripped rollover (like SSF), accurate,
repeatable and relatively cheap
measurements.

Disadvantages: Suspension
optimization for centrifuge test score
can degrade handling (unlike SSF), not
be perceived as “dynamic enough” for
TREAD requirements, does not
demonstrate action of ESC.
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B. Mathematic Simulation Disadvantages: Cost of vehicle
characterization even greater than for

maneuver tests, ESC algorithms

vehicle mfgr., no universally accepted

Advantages: Objective and repeatable, mathematic model.

solves pavement friction issues, any BILLING CODE 4910-59-P

maneuver is possible.

proprietary and possibly not known to
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Fig. 5: Path of a Fishhook Maneuver
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[FR Doc. 01-16659 Filed 7—2—01; 8:45 am]
BILLING CODE 4910-59-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32
RIN 1018-AG58

2001-2002 Refuge-Specific Hunting
and Sport Fishing Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service
(we or the Service) proposes to add
seven national wildlife refuges (refuges)
to the list of areas open for hunting and/
or sport fishing, along with pertinent
refuge-specific regulations for such
activities; and amend certain regulations
on other refuges that pertain to
migratory game bird hunting, upland
game hunting, big game hunting, and
sport fishing for 2001-2002.

DATES: You should submit comments on
or before August 2, 2001.

ADDRESSES: Submit written comments
to Acting Chief, Division of
Conservation Planning and Policy,

National Wildlife Refuge System, U.S.
Fish and Wildlife Service, 4401 N.
Fairfax Drive, Room 670, Arlington, VA
22203. See SUPPLEMENTARY INFORMATION
for information on electronic
submission.

FOR FURTHER INFORMATION CONTACT:
Leslie A. Marler, (703) 358—2397; Fax
(703) 358—2248.

SUPPLEMENTARY INFORMATION: The
National Wildlife Refuge System
Administration Act of 1966 (NWRSAA)
closes national wildlife refuges to all
uses until opened. The Secretary of the
Interior (Secretary) may open refuge
areas to any use, including hunting and/
or fishing, upon a determination that
such uses are compatible with the
purposes of the refuge. The action also
must be in accordance with provisions
of all laws applicable to the areas,
developed in coordination with the
appropriate State wildlife agency(ies),
must be consistent with the principles
of sound fish and wildlife management
and administration, and must be
otherwise in the public interest. These
requirements ensure that we maintain
the biological integrity, diversity, and
environmental health of the National
Wildlife Refuge System (System) for the
benefit of present and future generations
of Americans.

We review refuge hunting and fishing
programs annually to determine
whether to include additional refuges or
whether individual refuge regulations
governing existing programs need
modifications, deletions, or additions
made to them. Changing environmental
conditions, State and Federal
regulations, and other factors affecting
fish and wildlife populations and
habitat may warrant modifications to
refuge-specific regulations to ensure the
continued compatibility of hunting and
fishing programs and that these
programs will not materially interfere
with or detract from the fulfillment of
the System’s mission or the purposes of
the refuge.

You may find provisions governing
hunting and fishing on national wildlife
refuges in Title 50 of the Code of
Federal Regulations in part 32. We
regulate hunting and fishing on refuges
to:

» Ensure compatibility with the
purpose(s) of the refuge;

» Properly manage the fish and
wildlife resource;

 Protect other refuge values;

 Ensure refuge visitor safety; and

* Provide opportunities for high-
quality recreational and educational
experiences.
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On many refuges where we decide to
allow hunting and fishing, our general
policy of adopting regulations identical
to State hunting and fishing regulations
is adequate in meeting these objectives.
On other refuges, we must supplement
State regulations with more restrictive
Federal regulations to ensure that we
meet our management responsibilities,
as outlined under the section entitled
“Statutory Authority.” We issue refuge-
specific hunting and sport fishing
regulations when we open wildlife
refuges to either migratory game bird
hunting, upland game hunting, big game
hunting, or sport fishing. These
regulations list the wildlife species that
you may hunt or those species subject
to sport fishing, seasons, bag limits,
methods of hunting or fishing,
descriptions of open areas, and other
provisions as appropriate. You may find
previously issued refuge-specific
regulations for hunting and fishing in 50
CFR part 32. In this rulemaking, we are
promulgating many of the amendments
to these sections to standardize and
clarify the existing language of these
regulations.

Some refuges make seasonal
information available in brochures or
leaflets, which we provide for in 50 CFR
25.31, to supplement these refuge-
specific regulations.

Plain Language Mandate

In this rule some of the revisions to
the individual refuge units are to
comply with a Presidential mandate to
use plain language in regulations and do
not modify the substance of the
previous regulations. These types of
changes include using “you” to refer to
the reader and “we” to refer to the
Service and using the word “allow”
instead of “permit” when we do not
require the use of a permit for an
activity.

Statutory Authority

The National Wildlife Refuge System
Administration Act NWRSAA) of 1966
(16 U.S.C. 668dd—668ee, as amended),
and the Refuge Recreation Act (RRA) of
1962 (16 U.S.C. 460k—460k—4) govern
the administration and public use of
national wildlife refuges.

Amendments enacted by the National
Wildlife Refuge System Improvement
Act (NWRSIA or Act) of 1997 amend
and build upon the NWRSAA in a
manner that provides an improved
“Organic Act” for the System similar to
those that exist for other public lands.
The Act serves to ensure that we
effectively manage the System as a
national network of lands, waters, and
interests for the protection and
conservation of our Nation’s wildlife

resources. The NWRSAA states first and
foremost that we focus the mission of
the System on conservation of fish,
wildlife, and plant resources and their
habitats. This Act requires the Secretary,
before initiating or allowing a new use
of a refuge, or before expanding,
renewing, or extending an existing use
of a refuge, to determine that the use is
compatible and promotes public safety.
The NWRSIA establishes as the policy
of the United States that wildlife-
dependent recreation, when compatible,
is a legitimate and appropriate public
use of the System, through which the
American public can develop an
appreciation for fish and wildlife. The
NWRSIA establishes six wildlife-
dependent recreational uses, when
compatible, as the priority general
public uses of the System. Those
priority uses are: hunting, fishing,
wildlife observation and photography,
and environmental education and
interpretation.

The RRA authorizes the Secretary to
administer areas within the System for
public recreation as an appropriate
incidental or secondary use only to the
extent that doing so is practicable and
not inconsistent with the primary
purpose(s) for which Congress and the
Service established the areas. This act
requires that any recreational use of
refuge lands be compatible with the
primary purpose(s) for which we
established the refuge and not
inconsistent with other previously
authorized operations.

The NWRSAA and RRA also
authorize the Secretary to issue
regulations to carry out the purposes of
the acts and regulate uses.

We develop hunting and sport fishing
plans for each refuge prior to opening it
to hunting or fishing. In many cases, we
develop refuge-specific regulations to
ensure the compatibility of the programs
with the purpose(s) for which we
established the refuge. We have ensured
initial compliance with the NWRSAA
and the RRA for hunting and sport
fishing on newly acquired refuges
through an interim determination of
compatibility made at or near the time
of acquisition. This policy ensures that
we make the determinations required by
these acts prior to adding refuges to the
lists of areas open to hunting and
fishing in 50 CFR part 32. We ensure
continued compliance by the
development of Comprehensive
Conservation Plans, long-term hunting
and sport fishing plans, and by annual
review of hunting and sport fishing
programs and regulations.

In preparation for new openings, we
include the following documents in the
refuges’ “opening package:” (1) Step-

down hunting and/or fishing
management plan; (2) Appropriate
NEPA documentation (Categorical
Exclusion, Environmental Assessment,
or Environmental Impact Statement); (3)
Appropriate decision documentation
(e.g., Finding of No Significant Impact);
(4) Section 7 evaluation; (5) Copies of
letters requesting State and, where
appropriate, Tribal involvement and the
results of the request; (6) A draft news
release; (7) Outreach plan; and (8) Draft
refuge-specific regulation. Upon review
of these documents, we have
determined that the opening of these
national wildlife refuges to hunting and
fishing is compatible with the principles
of sound fish and wildlife management
and administration and otherwise will
be in the public interest.

We are correcting administrative
errors in 50 CFR part 32 that occurred
when we inadvertently dropped
migratory game bird hunting and sport
fishing as activities open to the public
in Lacreek National Wildlife Refuge in
the State of South Dakota and sport
fishing as an activity open to the public
in Minidoka National Wildlife Refuge in
the State of Idaho, and when we did not
remove sport fishing from the list of
activities open to the public in Delevan
National Wildlife Refuge in the State of
California. Lacreek National Wildlife
Refuge has been open to sport fishing
and migratory game bird hunting since
the late 1960’s. Minidoka National
Wildlife Refuge has been open to sport
fishing since the late 1980’s. Delevan
National Wildlife Refuge closed to sport
fishing over a decade ago. We are
adding Litchfield Wetland Management
District in the State of Minnesota, which
has been open since 1978, to clarify a
hunting blind issue. Wetland
management districts contain numerous
waterfowl production areas. Land
acquired as a “waterfowl production
area’ is annually open to hunting of
migratory game birds, upland game, and
big game (see 50 CFR 32.1).

We are making another technical
correction by removing Mark Twain
National Wildlife Refuge from the States
of Illinois, Iowa, and Missouri. We have
officially renamed units of Mark Twain
National Wildlife Refuge as Great River
National Wildlife Refuge, Middle
Mississippi River National Wildlife
Refuge, Port Louisa National Wildlife
Refuge, Two Rivers National Wildlife
Refuge, and Clarence Cannon National
Wildlife Refuge. The headquarters
administrative site will retain the name
Mark Twain Refuge Complex.

We propose to allow the following
wildlife-dependent recreational
activities:
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Hunting of migratory game birds on

nine refuges, including:

+ Grand Bay National Wildlife Refuge,
Alabama and Mississippi

 Great River National Wildlife Refuge,
Mlinois and Missouri

+ Middle Mississippi River National
Wildlife Refuge, Illinois and Missouri

 Port Louisa National Wildlife Refuge,
Ilinois and Iowa

» Two Rivers National Wildlife Refuge,
Mlinois and Missouri

* Clarks River National Wildlife Refuge,
Kentucky

* Petit Manan National Wildlife Refuge,
Maine

 Clarence Cannon National Wildlife
Refuge, Missouri

* Deep Fork National Wildlife Refuge,
Oklahoma

Upland game hunting on seven

refuges, including:

+ Grand Bay National Wildlife Refuge,
Alabama and Mississippi

 Great River National Wildlife Refuge,
Ilinois and Missouri

» Middle Mississippi River National
Wildlife Refuge, Illinois and Missouri

 Port Louisa National Wildlife Refuge,
Ilinois and Iowa

» Two Rivers National Wildlife Refuge,
Ilinois and Missouri

* Clarks River National Wildlife Refuge,
Kentucky

¢ Clarence Cannon National Wildlife
Refuge, Missouri
Big game hunting on nine refuges,

including:

+ Grand Bay National Wildlife Refuge,
Alabama and Mississippi

 Great River National Wildlife Refuge,
Ilinois and Missouri

» Middle Mississippi River National
Wildlife Refuge, Illinois and Missouri

 Port Louisa National Wildlife Refuge,
Illinois and Iowa

» Two Rivers National Wildlife Refuge,
Illinois and Missouri

+ Big Oaks National Wildlife Refuge,
Indiana

* Clarks River National Wildlife Refuge,
Kentucky

* Petit Manan National Wildlife Refuge,
Maine

* Clarence Cannon National Wildlife
Refuge, Missouri

Sport fishing on nine refuges,

including:

+ Sacramento River National Wildlife
Refuge, California

 Great River National Wildlife Refuge,
Ilinois and Missouri

» Middle Mississippi River National
Wildlife Refuge, Illinois and Missouri

 Port Louisa National Wildlife Refuge,
Illinois and Iowa

» Two Rivers National Wildlife Refuge,
Illinois and Missouri

» Big Oaks National Wildlife Refuge,
Indiana
» Clarks River National Wildlife Refuge,
Kentucky
¢ Clarence Cannon National Wildlife
Refuge, Missouri
* Supawna Meadows National Wildlife
Refuge, New Jersey
In accordance with NWRSAA and the
RRA, we have determined that these
openings are compatible and consistent
with the purpose(s) for which we
established the respective refuges. A
copy of the compatibility
determinations for these respective
refuges is available by request to the
contact noted under the heading
ADDRESSES.

Request for Comments

You may comment on this proposed
rule by any one of several methods:

1. You may mail comments to: Acting
Chief, Division of Conservation
Planning and Policy, National Wildlife
Refuge System, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Room
670, Arlington, VA 22203.

2. You may comment via the Internet
to:
Refuge_Specific_Comments@fws.gov.
Please submit Internet comments as an
ASCII file avoiding the use of special
characters and any form of encryption.
Please also include: “Attn: 1018—-AG58”
and your full name and return mailing
address in your Internet message. If you
only use your e-mail address, we will
consider your comment to be
anonymous. If you do not receive a
confirmation from the system that we
have received your Internet message,
contact us directly at (703) 358—-1744.

3. You may fax comments to: Acting
Chief, Division of Conservation
Planning and Policy, National Wildlife
Refuge System, (703) 358—2248.

4. Finally, you may hand-deliver
comments to the address mentioned
above.

We seek comments on this proposed
rule and will accept comments by any
of the methods described above. Our
practice is to make comments, including
names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish for us to withhold your
name and/or address, you must state
this request prominently at the
beginning of your comment. However,
we will not consider anonymous

comments. We will make all
submissions from organizations or
businesses and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Department of the Interior policy is,
whenever practicable, to afford the
public a meaningful opportunity to
participate in the rulemaking process.
We considered providing a 60-day
rather than a 30-day comment period.
However, we determined that an
additional 30-day delay in processing
these refuge-specific hunting and
fishing regulations would hinder the
effective planning and administration of
our hunting and fishing programs. That
delay would jeopardize establishment of
hunting and fishing programs this year,
or shorten their duration. Many of these
rules also relieve restrictions and allow
the public to participate in recreational
activities on a number of refuges. In
addition, in order to continue to provide
for previously authorized hunting
opportunities while at the same time
provide for adequate resource
protection, we must be timely in
providing modifications to certain
hunting programs on some refuges.

When finalized, we will incorporate
this regulation into 50 CFR part 32. Part
32 contains general provisions and
refuge-specific regulations for hunting
and sport fishing on national wildlife
refuges.

Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (5) Is the
description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the rule? (6) What else could we do to
make the rule easier to understand?

Regulatory Planning and Review

In accordance with the criteria in
Executive Order 12866, the Service
asserts that this rule is not a significant
regulatory action. The Office of
Management and Budget (OMB) makes
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the final determination under Executive
Order 12866.

a. This rule will not have an annual
economic effect of $100 million or
adversely affect an economic sector,
productivity, jobs, the environment, or
other units of the government. A cost-
benefit and full economic analysis is not
required. The purpose of this rule is to
open 12 refuges to hunting and fishing
activities. We created five of these
refuges from existing units of Mark
Twain National Wildlife Refuge in
Mlinois, Iowa, and Missouri and, as
such, hunting and fishing activities
were already available to the public. We
exclude these five refuges from the
analysis because they are not an
increase in supply of hunting and
fishing opportunities. The seven new
refuges are located in the States of
Alabama, Mississippi, Kentucky,
Indiana, Oklahoma, Maine, California,
and New Jersey. Fishing and hunting are
two of the priority public uses of
national wildlife refuges recognized as
legitimate and appropriate, and we
should facilitate their implementation,
subject to such restrictions or
regulations as may be necessary to

ensure their compatibility with the
purpose of each refuge. Many of the 535
existing national wildlife refuges
already have programs where we allow
fishing and hunting. Not all refuges
have the necessary resources and
landscape that would make fishing and
hunting opportunities available to the
public. By opening these seven new
refuges, we have determined that we
can make high-quality and safe
experiences available to the public. This
rule establishes new hunting and/or
fishing programs at the following
refuges: Grand Bay, Clarks River, Big
Oaks, Deep Fork, Petit Manan,
Sacramento River, and Supawna
Meadows National Wildlife Refuge.
Following a best-case scenario, if the
refuges establishing new fishing and
hunting programs were a pure addition
to the supply of such activities, it would
mean an estimated increase of 14,630
days of hunting and 18,460 user days of
fishing (Table 1). However, the number
of Americans participating in fishing
and hunting activities has been stable
since 1991. Any increase in the supply
of these activities introduced by adding
refuges where the activity is available

will most likely be offset by other sites
losing participants, especially if the new
sites have higher quality fishing and/or
hunting opportunities. Using the value
of the difference in the upper and lower
bounds of the 95 percent confidence
interval for average consumer surplus to
represent the estimate of the increase in
consumer surplus for higher quality
fishing and hunting (Walsh, Johnson,
and McKean, 19901) yields an estimated
increase in consumer surplus of
$672,000 annually (2001 dollars based
on consumer surplus quality change). If
the possible fishing and hunting
opportunities attributable to this rule
are a pure addition to the current
supply, then the consumer surplus will
be slightly over $2 million annually. As
stated earlier, the trend is flat in
participation in fishing and hunting
activities in the last 10 years and,
therefore, if new refuges are open to
these activities, the true estimate of the
benefits will be closer to $672,000
annually. Consequently, this rule will
have a small measurable economic
benefit on the United States economy.

TABLE 1.—ESTIMATED CHANGES IN CONSUMER SURPLUS FROM ADDITIONAL FISHING AND HUNTING OPPORTUNITIES IN

2001
Refuge Additional Additional Fishing and
9 Fishing Days Hunting Days Hunting Combined
GIANA BAY ..eeeiiiiiiiiieie ettt ettt reene | tesbeesee e 330 330
CIAIKS RIVET ..ttt ettt e e st b e e e sabr e e e snn e e e e neee s 5,000 5,000 10,000
Big Oaks ...... 7,000 9,000 16,000
[D1CT=T o o] o G T PP P PP EOTPRTPPRTRPPPPTOTI 250 250
PEtit IMANAN ..ot enes | ere e e s 50 50
SACTAMENTO RIVET ...eiiiiiiieiiiiee ettt e e et e e st b e s sin e e e e sne e e e ereee s 1,000 | cooeeieiieeeeeeeee 1,000
SUPAWNA MEAUOWS  ....eieieeiiiie et e e iiee e st e et e e st e e sttt e e ssaeeeentbee e sntbeeesnsaeessnseneenseeens 5,460 | .oovriiiieiiiiiiiiiieiias 5,460
TOtAl DAYS/YEBAI ...eveeieiiieie ettt sttt sttt et sne e e sne e e 18,460 14,630 33,090
Consumer Surplus per Day (1987$) ......cccceririiriiieriiee s $39.25 $41.69
Consumer Surplus for Quality Change ... $14.90 $10.66
Change in Total CONSUMET SUMPIUS .....ocveieriieieriieieeieeee e eeesieeeesteeseesseessessesneenseas $724,555 $609,925 (1987%) $1,334,480
(2001%) $2,080,661
Change in Quality CONSUMET SUIPIUS .....ccveiuieierireieririeesieeeesieeeestesseessesssensesneeneens $275,054 $155,956 (1987%) $431,010
(2001%) $672,011

b. This proposed rule will not create
inconsistencies with other agencies’
actions. This action pertains solely to
the management of the National
Wildlife Refuge System. The fishing and
hunting activities located on national
wildlife refuges account for
approximately 1 percent of the available
supply in the United States. Any small,
incremental change in the supply of
fishing and hunting opportunities will

1 Article presented at the Western Regional
Science Association Annual Meeting in Molokai,
Hawaii on February 22, 1990.

not measurably impact any other
agency’s existing programs.

c. This proposed rule will not
materially affect entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients. This
proposed rule does not affect
entitlement programs. There are no
grants or other Federal assistance
programs associated with public use of
national wildlife refuges.

d. This proposed rule will not raise
novel legal or policy issues. It opens
seven additional refuges for fishing and
hunting activities and continues the
practice of allowing recreational public
use of national wildlife refuges. Many
refuges in the System currently have
opportunities for the public to hunt and
fish on refuge lands.
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Regulatory Flexibility Act

We certify that this rule will not have
a significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required.

Congress created the National
Wildlife Refuge System to conserve fish,
wildlife, and plants and their habitats
and facilitated this conservation mission
by providing Americans opportunities
to visit and participate in compatible
wildlife-dependent recreation,
including fishing and hunting, as
priority general uses on national
wildlife refuges and to better appreciate
the value of, and need for, wildlife
conservation.

This proposed rulemaking does not
increase the types of recreation allowed

on the System but establishes hunting
and/or fishing programs on seven
additional refuges. As a result, there
will be opportunities for an increase in
wildlife-dependent recreation on
national wildlife refuges. The changes
in the amount of permitted use are
likely to increase visitor activity on the
seven national wildlife refuges. But, as
stated above, this is likely to be a
substitute site for the activity and not
necessarily an increase in participation
rates for the activity. To the extent
visitors spend time and money in the
area of the refuge that would not have
been spent there anyway, they
contribute new income to the regional
economy and benefit local businesses.
For purposes of analysis, we will
assume that any increase in refuge
visitation is a pure addition to the
supply of the available activity. This
will result in a best-case scenario and is
expected to overstate the benefits to

local businesses. The latest information
on the distances traveled for fishing and
hunting activities indicates that over 80
percent of the participants travel less
than 100 miles from home to engage in
the activity. This indicates that
participants will spend their travel-
related expenditures in the local
economy. Since participation is
scattered across the country, many small
businesses benefit. The National Survey
of Fishing, Hunting, and Wildlife
Associated Recreation identifies
expenditures for food and lodging,
transportation, and other incidental
expenses. Using the average
expenditures for these categories with
the expected maximum additional
participation on the System as a result
of this proposed rule yields the
following estimates (Table 2) compared
to total business activity for these
sectors.

TABLE 2.—ESTIMATION OF THE ADDITIONAL FISHING AND HUNTING OPPORTUNITIES WITH THE OPENING OF SEVEN
REFUGES TO FISHING AND/OR HUNTING IN 2001

Possible
U.S. total Current refuge v
participation ’?‘)\é?rggf particip_atiq% a(?g;ﬂgr;al
in 1996 w/o duplication participation
Anglers
Total Days Spent 626 Mil. | 6.7 Mil. 18,460
Total Expenditures . $38.0 Bil. $61 $406.3 Mil. $1,120,575
Trip Related ........... $15.4 Bil. $25 $164.6 Mil. $454,128
[=lo oo I=Ta o I oo o[ o HNU PSS $6.0 Bil. $10 $64.1 Mil. $176,933
TraNSPOIALION ....c.veeivieiiieieie ettt stee e ere e eeae e $3.7 Bil. $6 $39.6 Mil. $109,109
OLNEE et $5.7 Bil. $9 $60.9 Mil. $168,086
Hunters
Total DAYS SPENL oottt 257 Mil. ] 2.0 Mil. 14,630
Total EXPENAITUIES .....evveiieiiieeiiiieeeiiie e ciiee e stee e see e steee e ieee e eeennes $21 BIl. $82 $164.4 Mil. $1,195,447
TrP Related .....ooooiiiiee e $5.2 Bil. $20 $40.7 Mil. $296,016
Food and Lodging . $2.5 BIl. $10 $19.6 Mil. $142,315
Transportation ........ $1.8 Bil. $7 $14.1 Mil. $102,467
L 1 T PRSPPI $900 Mil. $4 $7.0 Mil. $51,233

Using a national impact multiplier for
wildlife-associated recreation developed
for the report “1996 National and State
Economic Impacts of Wildlife
Watching” for the estimated increase in
direct expenditures yields a total
economic impact of $7.7 million dollars
(2001 dollars). Since we know that most
of the fishing and hunting occur within
100 miles of a participant’s residence,
then it is unlikely that most of this
spending would be “new’”” money
coming into a local economy and,
therefore, would be offset with a
decrease in some other sector of the
local economy. The net gain to the local

economies would be no more than $7.7
million and most likely considerably
less. Since 80 percent of the participants
travel less than 100 miles to engage in
hunting and fishing activities, their
spending patterns would not add new
money in the local economy and,
therefore, the real impact would be on
the order of $1.5 million annually.
Taken as percent of similar figures for
this type of economic activity, it shows
that the maximum increase at most (if
all spending were new money) ranges
from .01 percent to 3.58 percent for
local retail trade spending (Table 3).
Even the three counties in Indiana (Big

Oaks National Wildlife Refuge) that
would have a share of the $3.7 million
increase in recreationist spending (if all
spending were from outside the retail
area) would average approximately
$7,000 per establishment.

The majority of affected counties have
a large percentage of their retail trade
establishments that qualify as small
businesses. With such a small increase
in overall spending that we anticipate
from this proposed rule, it is unlikely
that a substantial number of small
entities will have more than a small
benefit from the increased recreationist
spending near the affected refuges.
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TABLE 3.—COMPARATIVE EXPENDITURES FOR RETAIL TRADE ASSOCIATED WITH ADDITIONAL REFUGE VISITATION IN 2001

Retail trade Estimated Addition Total Establ.
Refuge/county(ies) in 1997 max. refuge as a % of retail with

(in mil.) addition total establ. <10 emp.

Grand BaY .....cccceeeiiiieiiiieeniiee e ssnnessnnneessnnnees | eesnineenniieeenneee | D01 TNOU i | 0L | i | e
MODIIE, AL .eviiiiieciie s 2,229 1,467
JAaCKSON, MS oo 681 491
Clarks RIVET ....vviiiciiie ittt siee e e svneessneessnnneessnnnees | eensiensssiieenneee | D23 Ml v | 103 | i | v
Graves, KY 175 119
MCCracken, KY ...oiieiiiiieiiie e 659 443
Marshall, KY ..ottt e e 168 122

Big O@KS .....oiiiiiiiiiiiiciice e eneesneennes | creeneenineeneens | D37 Ml i | B3B8 | i | e
Jefferson, IN ... 218 153
JENNINGS, IN oo 100 70
RIPIEY, IN o 168 113
DEEP FOTK ..ooiiiiiiiiiiiciiicieee et esneesnennnes | cvreenieenineeneee | D08 THOU i | A8 | i | e
OKMUIGEE, OK ...ttt 194 140
Petit Manan ........ccccvvviiiiiiie e sees e snnneesnnenens | vrenesnienennnnees | $12 HOU L i | 03] s | e,
Washington, ME ...........cooiiiiiii e 281 206
SACTAMENTO RIVET ...oiiiiiiiiiiiiee sttt e sre e e sere e e sineeesnnnees | eesneeeesnnseeennne $233thou cccvvvvceeeeeee | 06 | s | e,
BULEE, CA ottt ettt $287 | .. 1,095 736
LaKe, CA ottt $ 58 296 229
Tehama, CA ..o $70 | e 244 168
SUPAWNA MEAAOWS .......eeeiiiiiiciiiiiiie sttt ne | eenire e esree s $L3Mil i | 193 | i | e,
SalEM, NI oo B 66 | oo | e 305 203

Many small businesses may benefit
from some increased wildlife refuge
visitation. However, we expect that
much of this benefit will be offset as
recreationists spend the same money in
a different location. We expect that the
incremental recreational opportunities
will be scattered, and so we do not
expect that the rule will have a
significant economic effect (benefit) on
a substantial number of small entities in
any region or nationally.

Small Business Regulatory Enforcement
Fairness Act

The proposed rule is not a major rule
under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. This rule:

a. Does not have an annual effect on
the economy of $100 million or more.
The additional fishing and hunting
opportunities at the seven refuges that
do not currently have these programs
would generate expenditures by anglers
and hunters with an economic impact
estimated at $7.7 million per year (2001
dollars). Consequently, the maximum
benefit of this rule for businesses, both
small and large, would not be sufficient
to make this a major rule. The impact
would be scattered across the country
and would most likely not be significant
in any local area.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. This proposed rule
will have only a slight effect on the
costs of hunting and fishing
opportunities of Americans. Under the

assumption that any additional hunting
and fishing opportunities would be of
high quality, participants would be
attracted to the refuge. If the refuge were
closer to the participant’s residence,
then a reduction in travel costs would
occur and benefit the participants. We
do not have information to quantify this
reduction in travel cost; but we have to
assume that, since most people travel
less than 100 miles to hunt and fish
now, the reduced travel cost would be
small for the additional days of hunting
and fishing generated by this proposed
rule. We do not expect this proposed
rule to affect the supply or demand for
fishing and hunting opportunities in the
United States and, therefore, it should
not affect prices for fishing and hunting
equipment and supplies, or the retailers
that sell equipment. Additional refuge
hunting and fishing opportunities
would account for less than .04 percent
of the available opportunities in the
United States.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises. Because this
proposed rule represents such a small
proportion of recreational spending of a
small number of affected hunters and
anglers (approximately a maximum
impact of $7.7 million annually), there
will be no measurable economic effect
on the wildlife-dependent industry,
which has annual sales of equipment
and travel expenditures of $72 billion
nationwide. This proposed rule adds
seven refuges to the list of refuges that

have hunting and/or fishing programs.
Refuges that establish hunting and
fishing programs may hire additional
staff from the local community to assist
with the programs, but this would not
be a significant increase with this
proposed rule adding only seven
refuges. Consequently, there are no
anticipated significant employment or
small business effects.

Unfunded Mandates Reform Act

Since this rule applies to public use
of federally owned and managed
refuges, it does not impose an unfunded
mandate on State, local, or Tribal
governments or the private sector of
more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. This regulation
will affect only visitors at national
wildlife refuges and limit what they can
do while they are on a refuge.

Federalism (Executive Order 13132)

As discussed in the Regulatory
Planning and Review and Unfunded
Mandates Reform Act sections above,
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment
under Executive Order 13132. In



Federal Register/Vol. 66, No. 128/ Tuesday, July 3, 2001/Proposed Rules

35199

preparing this proposed rule, we
worked with State governments.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. The regulation
will clarify established regulations and
result in better understanding of the
regulations by refuge visitors.

Energy Supply, Distribution or Use
(Executive Order 13211)

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. Because
this rule only adds seven refuges to the
list of refuges that have hunting and/or
fishing programs and makes minor
changes to other refuges open to those
activities, it is not a significant
regulatory action under Executive Order
12866 and is not expected to
significantly affect energy supplies,
distribution, and use. Therefore, this
action is a not a significant energy
action and no Statement of Energy
Effects is required.

Consultation and Coordination with
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, we have evaluated possible
effects on federally recognized Indian
tribes and have determined that there
are no effects. We coordinate
recreational use on national wildlife
refuges with Tribal governments having
adjoining or overlapping jurisdiction
before we propose the regulations. This
regulation is consistent with and not
less restrictive than Tribal reservation
rules.

Paperwork Reduction Act

This regulation does not contain any
information collection requirements
other than those already approved by
the Office of Management and Budget
under the Paperwork Reduction Act
(OMB Control Number is 1018—0102).
See 50 CFR 25.23 for information
concerning that approval. An agency
may not conduct or sponsor and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

Endangered Species Act Section 7
Consultation

In preparation for new openings, we
include Section 7 consultation
documents approved by the Service’s
Endangered Species program in the
refuge’s “openings package” for
Regional review and approval from the
Washington Office. We reviewed the
changes in hunting and fishing
regulations herein with regard to
Section 7 of the Endangered Species Act
of 1973 (16 U.S.C. 1531-1543). For the
national wildlife refuges proposed to
open for hunting and/or fishing we have
determined that Grand Bay, Supawna
Meadows, Petit Manan, Sacramento
River (for valley elderberry longhorn
beetle), and Clarks River (for bald
eagles) National Wildlife Refuges will
not likely adversely affect and Clarks
River (for Indiana bat) and Sacramento
River National Wildlife Refuges will not
affect the continued existence of any
endangered or threatened species or
result in the destruction or adverse
modification of designated critical
habitat of such species within the
System.

We also comply with Section 7 of the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543) when developing
Comprehensive Conservation Plans,
step-down management plans for public
use of refuges, and prior to
implementing any new or revised public
recreation program on a refuge as
identified in 50 CFR 26.32. We also
make determinations required by the
Endangered Species Act on a case-by-
case basis before the addition of a refuge
to the lists of areas open to hunting or
fishing as contained in 50 CFR 32.7.

National Environmental Policy Act

We analyzed this rule in accordance
with the criteria of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4332(C)) and 516 DM
6, Appendix 1. This rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment. An environmental
impact statement/assessment is not
required.

A categorical exclusion from NEPA
documentation applies to this
amendment of refuge-specific hunting
and fishing regulations since it is
technical and procedural in nature, and
the environmental effects are too broad,
speculative, or conjectural to lend
themselves to meaningful analysis (516
DM 2, Appendix 1.10).

Prior to the addition of a refuge to the
list of areas open to hunting and fishing
in 50 CFR part 32, we develop hunting
and fishing plans for the affected

refuges. We incorporate these proposed
refuge hunting and fishing activities in
the refuge Comprehensive Conservation
Plans (CCPs) and/or other step-down
management plans, pursuant to our
refuge planning guidance in 602 FW 1,
3, and 4. We prepare these CCPs and
step-down plans in compliance with
section 102(2)(C) of NEPA, and the
Council on Environmental Quality’s
regulations for implementing NEPA in
40 CFR parts 1500-1508. We invite the
affected public to participate in the
review, development, and
implementation of these plans.

Available Information for Specific
Refuges

Individual refuge headquarters retain
information regarding public use
programs and the conditions that apply
to their specific programs and maps of
their respective areas. You may also
obtain information from the Regional
offices at the addresses listed below:
Region 1—California, Hawaii, Idaho,

Nevada, Oregon, and Washington.

Regional Chief, National Wildlife

Refuge System, U.S. Fish and Wildlife

Service, Eastside Federal Complex,

Suite 1692, 911 N.E. 11th Avenue,

Portland, Oregon 97232-4181;

Telephone (503) 231-6214.

Region 2—Arizona, New Mexico,
Oklahoma, and Texas. Regional Chief,
National Wildlife Refuge System, U.S.
Fish and Wildlife Service, Box 1306,
500 Gold Avenue, Albuquerque, New
Mexico 87103; Telephone (505) 248—
7419.

Region 3—Illinois, Indiana, lowa,
Michigan, Minnesota, Missouri, Ohio,
and Wisconsin. Regional Chief,
National Wildlife Refuge System, U.S.
Fish and Wildlife Service, 1 Federal
Drive, Federal Building, Fort Snelling,
Twin Cities, Minnesota 55111;
Telephone (612)-713-5401.

Region 4—Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South
Carolina, Tennessee, Puerto Rico, and
the Virgin Islands. Regional Chief,
National Wildlife Refuge System, U.S.
Fish and Wildlife Service, 1875
Century Boulevard, Atlanta, Georgia
30345; Telephone (404) 679-7166.

Region 5—Connecticut, Delaware,
Maine, Maryland, Massachusetts,
New Hampshire, New Jersey, New
York, Pennsylvania, Rhode Island,
Vermont, Virginia, and West Virginia.
Regional Chief, National Wildlife
Refuge System, U.S. Fish and Wildlife
Service, 300 Westgate Center Drive,
Hadley, Massachusetts 01035—9589;
Telephone (413) 253—8306.

Region 6—Colorado, Kansas, Montana,
Nebraska, North Dakota, South
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Dakota, Utah, and Wyoming. Regional
Chief, National Wildlife Refuge
System, U.S. Fish and Wildlife
Service, 134 Union Blvd., Lakewood,
Colorado 80228; Telephone (303)
236—-8145.

Region 7—Alaska. Regional Chief,
National Wildlife Refuge System, U.S.
Fish and Wildlife Service, 1011 E.
Tudor Rd., Anchorage, Alaska 99503;
Telephone (907) 786—3545.

Primary Author

Leslie A. Marler, Management
Analyst, National Wildlife Refuge
System, Division of Conservation
Planning and Policy, U.S. Fish and
Wildlife Service, Arlington, VA 22203,
is the primary author of this rulemaking
document.

List of Subjects in 50 CFR Part 32

Fishing, Hunting, Reporting and
recordkeeping requirements, Wildlife,
Wildlife refuges.

For the reasons set forth in the
preamble, we propose to amend Title
50, Chapter I, subchapter C of the Code
of Federal Regulations as follows:

PART 32—[AMENDED]

1. The authority citation for part 32
continues to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 460Kk,
664, 668dd—668ee, and 715i.

2.In § 32.7 “What refuge units are
open to hunting and/or fishing?”’ by:

a. Alphabetically adding Grand Bay
National Wildlife Refuge in the States of
Alabama and Mississippi;

b. Alphabetically adding Sacramento
River National Wildlife Refuge,
removing “Salton Sea National Wildlife
Refuge” and alphabetically adding
“Sonny Bono Salton Sea National
Wildlife Refuge” in the State of
California;

c. Removing Mark Twain National
Wildlife Refuge in the States of Illinois,
Towa, and Missouri;

d. Alphabetically adding Great River
National Wildlife Refuge, Middle
Mississippi River National Wildlife
Refuge, Port Louisa National Wildlife
Refuge, and Two Rivers National
Wildlife Refuge in the State of Illinois;

e. Alphabetically adding Big Oaks
National Wildlife Refuge in the State of
Indiana;

f. Alphabetically adding Port Louisa
National Wildlife Refuge in the State of
Towa;

g. Alphabetically adding Clarks River
National Wildlife Refuge in the State of
Kentucky;

h. Alphabetically adding Petit Manan
National Wildlife Refuge in the State of
Maine;

i. Alphabetically adding Litchfield
Wetland Management District in the
State of Minnesota;

j. Alphabetically adding Clarence
Cannon National Wildlife Refuge, Great
River National Wildlife Refuge, Middle
Mississippi River National Wildlife
Refuge, and Two Rivers National
Wildlife Refuge in the State of Missouri;
and

k. Removing “Arid Lands National
Wildlife Refuge” in the State of
Washington and alphabetically adding
“Hanford Reach National Monument/
Saddle Mountain National Wildlife
Refuge” to read as follows:

§32.7 What refuge unit are open to
hunting and/or fishing.

3.In § 32.20 Alabama by
alphabetically adding Grand Bay
National Wildlife Refuge to read as
follows:

§32.20 Alabama.

* * * * *

Grand Bay National Wildlife Refuge
Refer to § 32.43 Mississippi for regulations.

* * * * *

4.In §32.22 Arizona by:

a. Revising paragraph A., adding paragraph
B.4., and revising paragraphs C., and D. of
Bill Williams River National Wildlife Refuge;

b. Revising paragraph A. of Cibola National
Wildlife Refuge; and

c. Revising paragraph A.4.i., adding
paragraphs A.4.iii, and A.4.iv., revising
paragraph A.5., adding paragraphs A.6., and
B.5., and revising paragraph D. of Havasu
National Wildlife Refuge to read as follows:

§32.22 Arizona.

* * * * *

Bill Williams River National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning and white-winged
doves on designated areas of the refuge
subject to the following conditions:

1. We allow only shotguns.

2. You may possess only nontoxic shot
while in the field.

3. You may not hunt within 50 yards (45
m) of any building, road, or levee.

B. Upland Game Hunting. * * *

* * * * *

4. You may not hunt within 50 yards (45
m) of any building, road, or levee.

C. Big Game Hunting. We allow hunting of
desert bighorn sheep on designated areas of
the refuge with a valid State permit.

D. Sport Fishing. We allow sport fishing in
designated areas subject to the following
condition: We prohibit personal watercraft
(PWC, as defined by State law), air boats, or
hovercraft on all waters within the
boundaries of the refuge.

* * * * *

Cibola National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots,

moorhens, common snipe, and mourning and
white-winged doves on designated areas of
the refuge subject to the following
conditions:

1. We allow only shotguns.

2. You may possess only approved
nontoxic shot while in the field.

3. You must obtain a permit to enter the
Island Unit.

4. You must pay a hunt fee in portions of
the refuge. Consult refuge hunting leaflet for
locations.

5. We do not allow pit or permanent
blinds.

6. You may hunt only during seasons,
dates, times, and areas posted by signs and/
or indicated on refuge leaflets, special
regulations, and maps available at the refuge
office.

7. You must remove all temporary blinds,
boats, and decoys from the refuge following
each day’s hunt.

8. We do not allow hunting within 50
yards (45 m) of any public roads or levees.

9. We close Farm Unit 2 to all hunting
except goose hunting during the Arizona
waterfowl season.

10. Consult the refuge hunt leaflet for the
shot limit.

11. The area known as Pretty Water is open
to waterfowl hunting from %2 hour before
sunrise to 3:00 p.m. MST during the Arizona
and California waterfowl seasons.

12. The Hart Mine Marsh area is open to
hunting from 10 a.m. to 3 p.m. daily during
goose season.

* * * * *

Havasu National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *

4. % *x %

i. We require a fee for waterfowl hunting,
and you must have in your possession proof
of payment (refuge permit) while hunting.

* * * * *

iii. Waterfowl hunters must hunt only at
the assigned location.

iv. We limit waterfowl hunters to 16 shells
each.

5. You must remove temporary blinds,
boats, hunting equipment, and decoys from
the refuge following each day’s hunt.

6. You may not hunt within 50 yards (45m)
of any building, road, or levee.

B. Upland Game Hunting. * * *

* * * * *

5. You may not hunt within 50 yards (45
m) of any building, road, or levee.
* * * * *

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following conditions:

1. We close designated portions of the
Topock Marsh to all entry from October 1
through January 31.

2. We prohibit personal watercraft (PWC,
as defined by State law), air boats, or
hovercraft on all waters within Topock
Marsh or other waters indicated by signs or
buoys.

5. In § 32.24 California by:
a. Revising paragraph D. of Delevan
National Wildlife Refuge;
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b. Revising paragraph A. of Humboldt
Bay National Wildlife Refuge;

c. Alphabetically adding Sacramento
River National Wildlife Refuge;

d. Revising the heading of “Salton Sea
National Wildlife Refuge” to read
“Sonny Bono Salton Sea National
Wildlife Refuge,” placing it in
appropriate alphabetical order and
revising paragraph A.2.;

e. Revising paragraphs A.1. and D.2.
of San Luis National Wildlife Refuge;
and

f. Revising San Pablo Bay National
Wildlife Refuge to read as follows:

§32.24 California.

* * * * *

Delevan National Wildlife Refuge

* * * * *

D. Sport Fishing. [Reserved]

* * * * *

Humboldt Bay National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese (except Canada geese),
ducks, coots, common moorhens, and snipe
on designated areas of the refuge subject to
the following conditions:

1. We allow hunting on Salmon Creek only
on Tuesdays and Saturdays from V2 hour
before sunrise until 1:00 p.m., and we require
a valid refuge daily permit issued prior to
each hunt by random drawing.

2. We restrict hunters on Salmon Creek to
within 100 feet (30 m) of the assigned hunt
site except for placing and retrieving decoys,
retrieving downed birds, or traveling to and
from the parking area.

3. The Teal Island and Egret Island units
of the refuge are open on Saturday, Sunday,
Wednesday, Federal holidays, and the
opening and closing days of the State
waterfowl hunting season.

4. Portions of the Jacoby Creek, Eureka
Slough, and Table Bluff units of the refuge
are open during the State waterfowl hunting
season. We designate the Jacoby Creek and
Eureka Slough units boat access only.

5. We require that adults 18 years of age
or older accompany hunters under the age of
16.

6. You must unload firearms while
transporting them between the parking area
and designated blind sites in the Salmon
Creek unit.

7. You may possess no more than 25
approved nontoxic shells while in the field.

8. You may use only portable blinds or
blinds constructed of vegetation in the free-
roam hunting areas.

9. You must remove all blinds, decoys,
shell casings, and other personal equipment
from the refuge following each day’s hunt.

* * * * *

Sacramento River National Wildlife Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. [Reserved]

D. Sport Fishing. We allow fishing on
Packer Lake subject to the following
conditions:

1. Due to primitive access, you may fish
only from boats up to 14 feet (4.2 m) long and
canoes.

2. You may fish from the western shoreline
from sunrise to sunset.

* * * * *

San Luis National Wildlife Refuge

A. Hunting of Migratory Game Birds.

1. You may use only portable blinds or
blinds constructed of vegetation in the free-
roam hunting area.

EE

* * * * *
D. Sport Fishing. * * *
* * * * *

2. We allow only the use of pole and line
or rod and reel, and anglers must attend their
equipment at all times.

* * * * *

San Pablo Bay National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, and coots on
designated areas of the refuge subject to the
following conditions:

1. You may possess only approved
nontoxic shot while in the field.

2. Access is by foot, bicycle, and boat only.

3. You must remove all portable blinds,
decoys, and personal equipment following
each day’s hunt.

4. We allow floating blinds on the refuge,
and they are available to any hunter on a
first-come, first-serve basis. Floating blinds
require refuge manager approval or are
subject to removal.

5. We prohibit digging into levees and
slough channels.

6. We allow only dogs engaged in hunting
activities on the refuge during waterfowl
season.

B. Upland Game Hunting. We allow
hunting of pheasant on designated areas of
the refuge in accordance with State hunting
regulations and the following conditions:

1. Contact the refuge manager for details.

2. You may possess a maximum of 25
approved nontoxic shot while in the field.

3. Access is by foot and bicycle only.

4. We allow only dogs engaged in hunting
activities on the refuge during pheasant
season.

C. Big Game Hunting. [Reserved]

D. Sport Fishing. [Reserved]

Sonny Bono Salton Sea National Wildlife
Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *

2. You must hunt from assigned blinds on
the Union Tract and within 100 feet (30 m)
of blind sites on the Hazard Tract, except
when shooting to retrieve crippled birds.

* * * * *

6. In § 32.27 Delaware by revising
Prime Hook National Wildlife Refuge to
read as follows:

§32.27 Delaware.
* * * * *
Prime Hook National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds on

designated areas of the refuge subject to the
following conditions:

1. Consult the refuge hunting brochure for
specific information regarding species, areas,
and days open to hunting, rules, and
regulations.

2. We require a refuge permit and fee for
waterfowl hunting.

3. Refuge hunt dates will correspond with
State-established migratory game bird
seasons.

B. Upland Game Hunting. We allow
hunting of upland species on designated
areas of the refuge subject to the following
conditions:

1. Consult the refuge hunting brochure for
specific information regarding species, areas,
and days open to hunting, rules, and
regulations.

2. You may possess only approved
nontoxic shot while in the field.

3. We do not allow upland game hunting
beginning March 1 through August 31.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following conditions:

1. Consult the refuge hunting brochure for
specific information regarding areas and days
open to hunting, rules, and specific
regulations.

2. You may use only portable tree stands
and must remove them from the refuge
following each day’s hunt.

3. During the firearm deer season, hunters
must wear in a conspicuous manner on head,
chest, and back a minimum of 400 square
inches (10.16 m2) of solid-colored hunter
orange clothing or material.

4. We require a refuge permit and fee for
deer hunting.

D. Sport Fishing. We allow fishing and
crabbing on designated areas of the refuge
subject to the following conditions:

1. Consult refuge regulations regarding
access areas, launch points, and motor
restrictions.

2. We allow fishing only from sunrise to
sunset in all areas except those areas marked
by signs as closed to public entry.

7.1In § 32.28 Florida by:

a. Adding paragraph D.8. of J. N.
“Ding” Darling National Wildlife
Refuge;

b. Revising paragraphs A.5., A.7.,
A.8., A.17., and D. of Merritt Island
National Wildlife Refuge; and

c. Revising paragraph A. of Ten
Thousand Islands National Wildlife
Refuge to read as follows:

§32.28 Florida.

* * * * *

J. N. “Ding” Darling National Wildlife

Refuge

* * * * *
D. Sport Fishing. * * *

* * * * *

8. With the exception of those
nonregulated species generally used as bait,
all fish caught for commercial purposes in
the waters of the refuge or transported into
the refuge must remain in an intact and
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whole condition until removed from the
refuge.
* * * * *

Merritt Island National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *

5. All persons must successfully complete
a Firearm Hunter Education course before
they may hunt and must possess the Firearm
Hunter Education certificate when hunting.
* * * * *

7. We close the refuge between sunset and
sunrise except waterfowl hunters may enter
at 4:00 a.m. on hunting days with a valid
Refuge Hunt Permit.

8. You may not park along Blackpoint
Wildlife Drive, Playalinda Beach Road, or
Scrub Ridge Trail for the purpose of
waterfowl hunting.

* * * * *

17. Boats must not exceed idle speed in
Bairs Cove and KARS (Kennedy Athletic
Recreational Social Organization) Marina or
8 mph in Haulover Canal.

* * * * *

D. Sport Fishing. You may fish, crab, clam,
oyster, and shrimp in designated areas of the
refuge subject to the following conditions:

1. We close the refuge between sunset and
sunrise except anglers may enter after dark to
fish from a boat with a valid Refuge Night
Fishing Permit. We allow nighttime boat
launching only at Bairs Cove and Beacon 42
Fish Camp. We allow night fishing only in
Haulover Canal and the open waters of
Mosquito Lagoon, Indian River Lagoon, and
Banana River.

2. Anglers must attend their lines at all
times.

3. Vehicles must use only designated
public access routes and boat launching areas
north and south of Haulover Canal.

4. You may not launch boats, crab, or fish
from Black Point Wildlife Drive.

5. You may not use air-thrust boats,
hovercraft, personal watercraft, or similar
craft on refuge waters.

6. You may not use motorized boats in the
Banana River Manatee Sanctuary (north of
KARS Park on the west side of the Barge
Channel and north of the Air Force power
line on the east side of the Barge Channel).
This includes any boat having an attached
motor or a nonattached motor capable of use
(including electric trolling motors). This is in
effect throughout the year.

7. Boats must not exceed idle speed in
Bairs Cove and KARS Marina or 8 mph in
Haulover Canal.

8. We prohibit harvest or possession of
horseshoe crabs while on the refuge.

* * * * *

Ten Thousand Islands National Wildlife
Refuge

A. Hunting of Migratory Game Birds. You
may hunt ducks and coots in designated
areas of the refuge in accordance with State
regulations and subject to the following
conditions:

1. We allow hunting only on Wednesday,
Saturday, Sunday, Thanksgiving, Christmas,
and New Year’s Day within the State season
from %2 hour before sunrise until noon.

2. You must possess a valid refuge hunt
permit at all times while hunting on the
refuge.

3. You will need to break down temporary
blinds, including those of native vegetation,
following each day’s hunt. We prohibit the
construction of permanent or pit blinds.

4. You must remove decoys, guns, blinds,
and boats from the refuge by 1:00 p.m. daily.

5. We allow public hunting only in the area
shown on the refuge hunt brochure. We will
post closed areas with signs or delineate
them by red reflectors on posts along the
small road extending south off U.S. 41. Entry
into the refuge for hunting may not begin
until 4:00 a.m. for designated hunt days.

6. We prohibit air-thrust boats, hovercraft,
personal watercraft, and off-road vehicles at
all times. We limit watercraft to outboard
engines with a maximum of 25 hp.

7. We encourage the use of dogs to retrieve
dead or wounded waterfowl. Dogs must
remain under the control of their handlers at
all times.

8. You may possess only approved
nontoxic shot while in the field.

9. We require all guides to purchase and
possess a refuge Special Use Permit.

10. We prohibit the possession of alcoholic
beverages.

11. Hunters under the age of 16 may hunt
only with an adult 21 years of age or older,
and they must remain in sight and normal
voice contact with the adult.

12. You may take ducks and coots with
shotguns only. We prohibit the possession of
handguns and other long guns.

* * * * *

8. In § 32.29 Georgia by revising
paragraph C. of Okefenokee National
Wildlife Refuge to read as follows:

§32.29 Georgia.

* * * * *

Okefenokee National Wildlife Refuge

* * * * *

C. Big Game Hunting. We allow hunting of
white-tailed deer and feral hog on designated
areas of the refuge subject to the following
condition: We require a refuge permit for
Suwannee Canal Unit.

* * * * *

9. In §32.31 Idaho by:

a. Revising paragraphs A.1., A.3., A4,
and D.1. of Deer Flat National Wildlife
Refuge; and

b. Revising paragraph D. of Minidoka
National Wildlife Refuge to read as
follows:

§32.31 lIdaho.

* * * * *

Deer Flat National Wildlife Refuge
A. Hunting of Migratory Game Birds. * *
*

1. You may hunt only ducks, coots, and
doves on the Lake Lowell sector.
* * * * *

3. Snipe and dove hunters may possess
only approved nontoxic shot while in the

field.

4. We restrict nonmotorized boats and
boats with electric motors only to the area
bounded by the water’s edge and extending
to a point 200 yards (180 m) lakeward in
hunting area 1 on the Lake Lowel sector.

* * * * *

D. Sport Fishing. * * *

1. During the waterfowl season, we allow
fishing only within the area bounded by the
water’s edge extending to a point 200 yards
(180 m) lakeward in front of the Lower Dam,
fishing area A and in front of the Upper Dam,
and fishing area B on the Lake Lowell sector.
* * * * *

Minidoka National Wildlife Refuge

* * * * *

D. Sport Fishing. We allow sport fishing on
designated areas of the refuge subject to the
following conditions:

1. We allow fishing from boats on the main
reservoir from Minidoka Dam to the west tip
of Bird Island, April 1 through September 30.

2. We allow fishing from boats within
boating lanes at Smith and Gifford Springs
year around.

3. We allow bank fishing all year.

10. In § 32.32 Illinois by:

a. Alphabetically adding Great River
National Wildlife Refuge;

b. Removing Mark Twain National
Wildlife Refuge;

c. Alphabetically adding Middle
Mississippi River National Wildlife
Refuge;

d. Alphabetically adding Port Louisa
National Wildlife Refuge;

e. Alphabetically adding Two Rivers
National Wildlife Refuge; and

f. Revising paragraphs A.1., B.1., B.2.,
B.3.,C.1.,,C.2.,C.3.,D.1. and D.2. of
Upper Mississippi River National
Wildlife and Fish Refuge to read as
follows:

§32.32 |lllinois.

* * * * *

Great River National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds on
designated areas of the refuge subject to
brochures and posted regulations.

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
of the refuge subject to brochures and posted
regulations.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to brochures and posted
regulations.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
brochures and posted regulations.

* * * * *

Middle Mississippi River National Wildlife
Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds on
designated areas of the refuge subject to
brochures and posted regulations.

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
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of the refuge subject to brochures and posted
regulations.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to brochures and posted
regulations.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
brochures and posted regulations.

Port Louisa National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds on
designated areas of the refuge subject to
brochures and posted regulations.

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
of the refuge subject to brochures and posted
regulations.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to brochures and posted
regulations.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
brochures and posted regulations.

Two Rivers National Wildlife Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
of the refuge subject to brochures and posted
regulations.

C. Big Game Hunting. [Reserved]

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
brochures and posted regulations.

Upper Mississippi River National Wildlife
and Fish Refuge

A. Hunting of Migratory Game Birds. * *

1. In areas posted ‘“‘Area Closed” or “No
Hunting Zone,” we prohibit hunting of
migratory game birds at any time.

* * * * *

B. Upland Game Hunting. * * *

1. In areas posted ‘“No Hunting Zone,” we
prohibit hunting or possession of firearms at
all times.

2. In areas posted “Area Closed,” we only
allow hunting beginning the day after the
close of the applicable State duck hunting
season until upland game season closure or
March 15, whichever occurs first, except we
allow spring turkey hunting during State
seasons.

3. On areas open to hunting, we prohibit
hunting or possession of firearms from March
16 until the opening of State fall hunting
seasons, except we allow spring turkey
hunting during State seasons.

* * * * *

C. Big Game Hunting. * * *

1. In areas posted ‘“No Hunting Zone,” we
prohibit hunting or possession of firearms at
all times.

2. In areas posted “Area Closed,” we only
allow hunting beginning the day after the
close of the applicable State duck hunting
season until big game season closure or
March 15, whichever occurs first.

3. On areas open to hunting, we only allow
hunting or possession of firearms until

season closure or March 15, whichever
occurs first.
* * * * *

D. Sport Fishing. * * *

1. On Spring Lake Closed Areas, Carroll
County, Illinois, we prohibit fishing from
October 1 until the day after the close of the
State duck hunting season.

2. On Mertes Slough, Buffalo County,
Wisconsin, we allow only hand-powered
boats or boats with electric motors.

11. In § 32.33 Indiana by
alphabetically adding Big Oaks National
Wildlife Refuge to read as follows:

§32.33 Indiana.

* * * * *

Big Oaks National Wildlife Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to the following
condition: We require a refuge access permit.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following condition: We require a refuge
access permit.

* * * * *

12. In § 32.34 Iowa by:
a. Revising paragraphs B. and C. of
Driftless Area National Wildlife Refuge;
b. Removing Mark Twain National
Wildlife Refuge;

c. Revising paragraph B. of Neal
Smith National Wildlife Refuge;

d. Alphabetically adding Port Louisa
National Wildlife Refuge; and

e. Revising Union Slough National
Wildlife Refuge to read as follows:

§32.34 lowa.

* * * * *

Driftless Area National Wildlife Refuge

* * * * *

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
of the refuge subject to the following
conditions:

1. In areas posted ““Area Closed,” we
prohibit entry, including hunting.

2. In areas open to hunting, we allow
hunting beginning November 1 until the
close of State hunting seasons or January 15,
whichever occurs first.

3. You may possess only approved
nontoxic shot while hunting for any allowed
birds or other small game.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following conditions:

1. In areas posted ““Area Closed,” we
prohibit all public entry, including hunting.

2. In areas open to hunting, we allow
hunting beginning November 1 until the
close of State hunting seasons or January 15,
whichever occurs first.

3. We allow archery and muzzleloader
hunting only.

4. We allow deer drives only during lawful
party hunting conducted within the refuge,

in accordance with State regulations. We
prohibit driving deer from or through the
refuge to any persons hunting outside the
refuge boundary.

5. We do not allow construction or use of
permanent blinds, platforms, or ladders.

6. You must remove all stands from the
refuge following each day’s hunt.
* * * * *

Neal Smith National Wildlife Refuge

* * * * *

B. Upland Game Hunting. We allow
hunting of ringnecked pheasant, bobwhite
quail, cottontail rabbit, and squirrel on
designated areas of the refuge subject to the
following conditions:

1. You may possess only approved
nontoxic shot while hunting for any
permitted birds or other small game.

2. We allow hunting only during the dates
posted at the refuge.

3. All hunters must wear one or more of
the following articles of visible, external,
solid-blaze-orange clothing: a hat, vest, coat,
jacket, sweatshirt, sweater, shirt, or coveralls.
* * * * *

Port Louisa National Wildlife Refuge
Refer to § 32.32 Illinois for regulations.

Union Slough National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds on
designated areas of the refuge subject to
brochures and posted regulations.

B. Upland Game Hunting. We allow
upland game hunting on designated areas of
the refuge subject to brochures and posted
regulations.

C. Big Game Hunting. We allow big game
hunting on designated areas of the refuge
subject to brochures and posted regulations.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
brochures and posted regulations.

* * * * *

13. In § 32.36 Kentucky by
alphabetically adding Clarks River
National Wildlife Refuge to read as
follows:

§32.36 Kentucky.

* * * * *

Clarks River National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots,
woodcock, snipe, and mourning doves on
designated areas of the refuge subject to State
regulations and the following conditions:

1. Hunting of waterfow] will cease at 2:00
p-m. each day of open season.

2. You may use only portable or temporary
blinds.

3. You must remove portable or temporary
blinds and decoys from the refuge following
each day’s hunt.

4. You may possess only approved
nontoxic shot while hunting waterfowl in the
field.

5. The refuge is a day-use area only with
the exception of legal hunting activities.

6. We prohibit the use of all-terrain
vehicles on all refuge hunts.
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7. We prohibit target practice on refuge
property.

8. We prohibit mules and horses on refuge
hunts.

9. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

10. Each hunter must have in his/her
possession a current, signed copy of the
Clarks River National Wildlife Refuge
Hunting/Fishing Permit while participating
in refuge hunts.

B. Upland Game Hunting. We allow
hunting of quail, squirrel, rabbit, raccoon,
opossum, bobcat and coyote on designated
areas of the refuge subject to State regulations
and the following conditions:

1. We prohibit mules and horses on refuge
hunts.

2. We prohibit all-terrain vehicles on all
refuge hunts.

3. The refuge is a day-use area only with
the exception of legal hunting activities.

4. We prohibit target practice on refuge
property.

5. We limit shotguns to no larger than 10
gauge. All shotgun ammunition must meet
legal shot-size requirements for each hunted
species. We limit the use of rifles and pistols
to rimfire only for upland game.

6. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

7. You must have in your possession a
current, signed copy of the Clarks River
National Wildlife Refuge Hunting/Fishing
Permit while participating in refuge hunts.

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to State regulations
and the following conditions:

1. We prohibit the use or construction of
any permanent tree stand.

2. We allow portable stands and climbing
stands, but you must remove them from the
tree when they are not in use.

3. We require safety belts at all times with
the use of tree stands.

4. The refuge is a day-use area only with
the exception of legal hunting activities.

5. We prohibit the use of all-terrain
vehicles on all refuge hunts.

6. We prohibit mules and horses on refuge
hunts.

7. You may not hunt by organized deer
drives of two or more hunters. The definition
of drive is: the act of chasing, pursuing,
disturbing, or otherwise directing deer so as
to make the animals more susceptible to
harvest.

8. We prohibit target practice on refuge
property.

9. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

10. You must have in your possession a
current, signed copy of the Clarks River
National Wildlife Refuge Hunting/Fishing
Permit while participating in refuge hunts.

D. Sport Fishing. We allow sport fishing on
designated areas of the refuge subject to State

regulations, any refuge-specific regulations
listed in the Clarks River National Wildlife
Refuge Hunting/Fishing Permit, and the
following conditions:

1. The refuge is a day-use area only with
the exception of legal fishing activities.

2. You must have in your possession a
current, signed copy of the Clarks River
National Wildlife Refuge Hunting/Fishing
Permit while fishing on the refuge.

* * * * *

14. In § 32.37 Louisiana by:

a. Adding paragraphs A.3., B.3., and
C.3., and revising paragraph D.2. of
Atchafalaya National Wildlife Refuge;

b. Revising paragraphs A. and D.1. of
Bayou Cocodrie National Wildlife
Refuge;

c. Revising the introductory text of
paragraph A., paragraph A.1., the
introductory text of paragraph B., and
paragraphs B.1., C.1., and D.1. of Lake
Ophelia National Wildlife Refuge; and

d. Revising paragraphs A., B., and C.
of Upper Ouachita National Wildlife
Refuge to read as follows:

832.37 Louisiana.

* * * * *

Atchafalaya National Wildlife Refuge
A. Hunting of Migratory Game Birds.

* * * * *

3. For the Shatters Bayou Unit, hunting
must be in accordance with the Attakapas
Wildlife Management Area rules and

EEE

regulations.
B. Upland Game Hunting. * * *
* * * * *

3. For the Shatters Bayou Unit, hunting
must be in accordance with the Attakapas
Wildlife Management Area rules and
regulations.

C. Big Game Hunting.

* * * * *

3. For the Shatters Bayou Unit, hunting
must be in accordance with the Attakapas
Wildlife Management Area rules and

EE

regulations.
D. Sport Fishing. * * *
* * * * *

2. For the Indian Bayou and Shatters Bayou
Unit, we require an Army Corps of Engineers
permit for commercial shellfishing.

Bayou Cocodrie National Wildlife Refuge

A. Hunting of Migratory Game Birds. You
may hunt ducks, coots, woodcock, and snipe
on designated areas of the refuge subject to
the following condition: We require a refuge
permit.

* * * * *

D. Sport Fishing. * * *
1. Anglers must possess a refuge permit.
* * * * *

Lake Ophelia National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of ducks, geese, coots,
woodcock, and snipe on designated areas of
the refuge subject to the following
conditions:

1. We require a refuge permit.
* * * * *

B. Upland Game Hunting. We allow
hunting of squirrel, rabbit, raccoon, feral hog,
beaver, nutria, and coyote on designated
areas of the refuge subject to the following
conditions:

1. We require a refuge permit.

* * * * *

C. Big Game Hunting. * * *
1. We require a refuge permit.
* * * * *

D. Sport Fishing. * * *
1. We require a refuge permit.
* * * * *

Upper Ouachita National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of ducks, geese, coots,
mourning doves, and woodcock on
designated areas of the refuge subject to the
following condition: We require a refuge
permit.

B. Upland Game Hunting. We allow
hunting of quail, squirrel, rabbit, raccoon,
and opossum on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

* * * * *

15. In § 32.38 Maine by alphabetically
adding Petit Manan National Wildlife
Refuge to read as follows:

§32.38 Maine.

* * * * *

Petit Manan National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of ducks, geese, woodcock,
rails, gallinules, and snipe on designated
areas of the refuge subject to the following
conditions:

1. You may not erect permanent waterfowl
blinds on the refuge.

2. You must remove all temporary blinds,
concealment materials, boats, and decoys
following each day’s hunt.

B. Upland Game Hunting. We allow
hunting of upland game on designated areas
of the refuge subject to the following
conditions:

1. You may possess only approved
nontoxic shot while in the field.

2. We prohibit the use of pursuit or trailing
dogs on the refuge.

3. We prohibit the hunting of crows on the
refuge.

4. The refuge will be open to hunting of
coyotes no earlier than November 1 and no
later than March 31.

C. Big Game Hunting. We allow hunting of
white-tailed deer and bear on designated
areas of the refuge subject to the following
conditions:

1. We prohibit the use of pursuit or trailing
dogs on the refuge.

2. We allow black bear hunting only during
the firearm season for white-tailed deer.

3. You must remove all tree stands by the
last day of the white-tailed deer hunting
season.
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4. We close the refuge to all visitation from
sunrise to sunset. However, during hunting
season, we allow hunters to enter the refuge
/2 hour prior to sunrise and remain on the
refuge 2 hour after sunset.

D. Sport Fishing. [Reserved]

* * * * *

16. In § 32.40 Massachusetts by
revising paragraph D.1. of Parker River
National Wildlife Refuge to read as
follows:

832.40 Massachusetts.

* * * * *

Parker River National Wildlife Refuge

* * * * *

D. Sport Fishing. [Reserved]

* * * * *

1. We allow saltwater fishing on the ocean
beach and the surrounding waters of the
Broad Sound.

* * * * *

17.In § 32.42 Minnesota by:

a. Revising Fergus Falls Wetland
Management District;

b. Alphabetically adding Litchfield
Wetland Management District; and

c. Revising paragraphs A., B., and C.,
in Windom Wetland Management
District to read as follows:

§32.42 Minnesota.

* * * * *

Fergus Falls Wetland Management District

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds
throughout the district except that we allow
no hunting on the Townsend, Headquarters,
Mavis, and Gilmore Waterfowl Production
Areas (WPA) in Otter Tail County, and
Larson WPA in Douglas County.

B. Upland Game Hunting. We allow
upland game hunting throughout the district
except that we allow no hunting on the
Townsend, Headquarters, Mavis, and
Gilmore WPAs in Otter Tail County, and
Larson WPA in Douglas County.

C. Big Game Hunting. We allow big game
hunting throughout the district except that
we allow no hunting on the Townsend,
Headquarters, Mavis, and Gilmore WPAs in
Otter Tail County, and Larson WPA in
Douglas County.

D. Sport Fishing. We allow sport fishing
throughout the district except that we allow
no fishing on the Townsend, Headquarters,
Mavis, and Gilmore WPAs in Otter Tail
County, and Larson WPA in Douglas County.

Litchfield Wetland Management District

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds
throughout the district subject to the
following conditions:

1. You must remove boats, decoys, and
other personal property following each day’s
hunt.

2. You must remove portable or temporary
blinds and any material brought onto the area
for blind construction following each day’s
hunt.

B. Upland Game Hunting. We allow
upland game hunting throughout the district.

C. Big Game Hunting. We allow big game
hunting throughout the district subject to the
following conditions:

1. We do not allow construction or use of
permanent blinds, stands, or platforms.

2. You must remove all temporary blinds,
stands, or platforms following each day’s
hunt.

D. Sport Fishing. We allow fishing
throughout the district.

* * * * *

Windom Wetland Management District

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds
throughout the district except that you may
not hunt on the Worthington Waterfowl
Production Area (WPA) in Nobles County,
Headquarters WPA in Jackson County, or
designated portions of the Wolf Lake WPA in
Cottonwood County.

B. Upland Game Hunting. We allow
hunting of upland game throughout the
district except that you may not hunt on the
Worthington WPA in Nobles County,
Headquarters WPA in Jackson County, or
designated portions of the Wolf Lake WPA in
Cottonwood County.

C. Big Game Hunting. We allow hunting of
big game throughout the district except that
you may not hunt on the Worthington WPA
in Nobles County, Headquarters WPA in
Jackson County, or designated portions of the
Wolf Lake WPA in Cottonwood County.

* * * * *

18. In § 32.43 Mississippi by:

a. Alphabetically adding Grand Bay
National Wildlife Refuge;

b. Revising Hillside National Wildlife
Refuge;

c. Revising Mathews Brake National
Wildlife Refuge;

d. Revising%/[organ Brake National
Wildlife Refuge;

e. Revising Panther Swamp National
Wildlife Refuge; and

f. Revising Yazoo National Wildlife
Refuge to read as follows:

§32.43 Mississippi.

* * * * *

Grand Bay National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots, and
mourning doves on designated areas of the
refuge subject to State regulations and the
following conditions:

1. Hunting of waterfowl will cease at 2:00
p-m. each day of open season.

2. You may use only portable or temporary
blinds.

3. You must remove portable or temporary
blinds and decoys from the refuge following
each day’s hunt.

4. You may possess only approved
nontoxic shot while hunting waterfowl in the
field.

5. The refuge is a day-use area only with
the exception of legal hunting activities.

6. We prohibit the use of all-terrain
vehicles on all refuge hunts.

7. We prohibit target practice on refuge
property.

8. We prohibit mules and horses on refuge
hunts.

9. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

10. Each hunter must have in his/her
possession a current, signed copy of the
Grand Bay National Wildlife Refuge Hunting
Permit while participating in refuge hunts.

B. Upland Game Hunting. We allow
hunting of squirrel on designated areas of the
refuge subject to State regulations and the
following conditions:

1. We prohibit mules and horses on refuge
hunts.

2. We prohibit the use of all-terrain
vehicles on all refuge hunts.

3. The refuge is a day-use area only with
the exception of legal hunting activities.

4. We prohibit target practice on refuge
property.

5. We limit shotguns to no larger than 10
gauge. All shotgun ammunition must meet
legal shot-size requirements.

6. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

7. Each hunter must have in his/her
possession a current, signed copy of the
Grand Bay National Wildlife Refuge Hunting
Permit while participating in refuge hunts.

C. Big Game Hunting. We allow hunting of
white-tailed deer and feral hog on designated
areas of the refuge subject to State regulations
and the following conditions:

1. We prohibit the use or construction of
any permanent tree stand.

2. We allow portable and climbing stands,
but you must remove them from the tree
when not in use or they will be subject to
confiscation.

3. We require safety belts at all times with
the use of tree stands.

4. The refuge is a day-use area only with
the exception of legal hunting activities.

5. We prohibit the use of all-terrain
vehicles on all refuge hunts.

6. We prohibit the use of mules and horses
on refuge hunts.

7. You may not hunt by organized deer
drives of two or more hunters. The definition
of drive is: the act of chasing, pursuing,
disturbing, or otherwise directing deer so as
to make the animals more susceptible to
harvest.

8. We prohibit target practice on refuge
property.

9. You must unload and encase or
dismantle firearms before transporting them
in a vehicle or boat within the boundaries of
the refuge or along rights-of-way for public or
private land within the refuge.

10. You must have in your possession a
current, signed copy of the Grand Bay
National Wildlife Refuge Hunting Permit
while participating in refuge hunts.

D. Sport Fishing. [Reserved]

Hillside National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning doves, waterfowl,
and coots on designated areas of the refuge
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subject to the following condition: We
require a refuge permit.

B. Upland Game Hunting. We allow
hunting of quail, rabbit, squirrel, and raccoon
on designated areas of the refuge subject to
the following condition: We require a refuge
permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

D. Sport Fishing. We allow fishing and
frogging in designated portions of the refuge
subject to the following condition: We
require a refuge permit.

Mathews Brake National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning doves, waterfowl,
and coots on designated areas of the refuge
subject to the following condition: We
require a refuge permit.

B. Upland Game Hunting. We allow
hunting of quail, rabbit, squirrel, and raccoon
on designated areas of the refuge subject to
the following condition: We require a refuge
permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

D. Sport Fishing. We allow fishing and
frogging on designated portions of the refuge
subject to the following condition: We
require a refuge permit.

Morgan Brake National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning doves, waterfowl,
and coots on designated areas of the refuge
subject to the following condition: We
require a refuge permit.

B. Upland Game Hunting. We allow
hunting of quail, rabbit, squirrel, and raccoon
on designated areas of the refuge subject to
the following condition: We require a refuge
permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

D. Sport Fishing. We allow fishing and
frogging in designated portions of the refuge
subject to the following condition: We
require a refuge permit.

* * * * *

Panther Swamp National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning doves, waterfowl,
and coots on designated areas of the refuge
subject to the following condition: We
require a refuge permit.

B. Upland Game Hunting. We allow
hunting of quail, rabbit, squirrel, and raccoon
on designated areas of the refuge subject to
the following condition: We require a refuge
permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to the following
condition: We require a refuge permit.

D. Sport Fishing. We allow fishing and
frogging in designated portions of the refuge
subject to the following condition: We
require a refuge permit.

* * * * *

Yazoo National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of waterfowl on designated
areas of the refuge subject to the following
condition: We require a refuge permit. Please
consult the refuge brochure for species
information.

B. Upland Game Hunting. We allow
hunting of rabbit, squirrel, and raccoon on
designated areas of the refuge subject to the
following condition: We require a refuge
permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to the following
condition: We require a refuge permit.

D. Sport Fishing. [Reserved]

19. In § 32.44 Missouri by:

a. Alphabetically adding Clarence
Cannon National Wildlife Refuge;

b. Alphabetically adding Great River
National Wildlife Refuge;

c. Removing Mark Twain National
Wildlife Refuge;

c. Alphabetically adding Middle
Mississippi River National Wildlife
Refuge; and

d. Alphabetically adding Two Rivers
National Wildlife Refuge to read as
follows:

8§32.44 Missouri.

* * * * *

Clarence Cannon National Wildlife Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to posted regulations.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to
posted regulations.

Great River National Wildlife Refuge

Refer to § 32.32 Illinois for regulations.
Middle Mississippi River National Wildlife
Refuge

Refer to § 32.32 Illinois for regulations.
* * * * *

Two Rivers National Wildlife Refuge
Refer to § 32.32 Illinois for regulations.

20. In § 32.47 Nevada by revising
paragraphs A. and D. of Ruby Lake
National Wildlife Refuge to read as
follows:

§32.47 Nevada.

* * * * *

Ruby Lake National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots,
moorhens, and snipe on designated areas of
the refuge in accordance with State laws and
subject to the following conditions:

1. The refuge is open to the public from 1

hour before sunrise until 2 hours after sunset.

2. We do not allow off-road vehicles on the
refuge.

3. We do not allow permanent or pit blinds
on the refuge. You must remove all blind
materials and decoys following each day’s
hunt.

* * * * *

D. Sport Fishing. We allow fishing on
designated areas of the refuge in accordance
with State laws and subject to the following
conditions:

1. The refuge is open to the public from 1
hour before sunrise until 2 hours after sunset.

2. We allow fishing only from the dikes in
the areas north of the Brown Dike and east
of the Collection Ditch, with the exception
that you may fish from foot-propelled,
personal flotation devices (float tubes) in
designated areas.

3. We prohibit fishing from the bank on the
South Marsh except at Brown Dike, the Main
Boat Landing, and Narciss Boat Landing.

4. You may use only artificial lures in the
Collection Ditch and spring ponds adjoining
the ditch.

5. We do not allow boats on the refuge
beginning January 1 through June 14.

6. During the boating season, we allow
boats only on the South Marsh. Beginning
June 15 through July 31, we allow only
motorless boats or boats with battery-
powered electric motors. Beginning August 1
through December 31, we allow only
motorless boats and boats propelled by
motors with a total of 10 hp or less.

7. You may launch boats only from
designated landings.

8. We do not allow storage of boats of any
kind on the refuge beginning January 1
through May 31.

9. We do not allow off-road vehicles on the
refuge.

* * * * *

21. In § 32.49 New Jersey by revising
paragraphs A., C.5., and D. of Supawna
Meadows National Wildlife Refuge to
read as follows:

§32.49 New Jersey.

* * * * *

Supawna Meadows National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese and ducks on
designated areas of the refuge during
designated refuge seasons subject to the
following conditions:

1. We allow loaded and uncased firearms
in an unanchored boat only when retrieving
crippled birds.

2. You must remove all hunting blind
materials, boats, and decoys following each
day’s hunt. We do not allow permanent
blinds.

3. You may possess only approved
nontoxic shot while in the field.

* * * * *

C. Big Game Hunting. * * *

* * * * *

5. You may use only single-projectile
ammunition when hunting from a stand
elevated at least 6 feet (1.8 m) above ground
level and only in firearms equipped with
adjustable sights or a scope. Hunters may use
buckshot when hunting from the ground or
from stands less than 6 feet above ground
level.
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D. Sport Fishing. We allow fishing and
crabbing on the refuge in designated areas
subject to the following conditions:

1. We prohibit the taking of frogs,
salamanders, and turtles from all nontidal
waters and refuge lands.

2. We prohibit fishing in designated
nontidal waters from sunset to sunrise.

3. We prohibit bow fishing in nontidal
waters.

* * * * *

22.In § 32.50 New Mexico by:

a. Revising Bitter Lake National
Wildlife Refuge; and

b. Revising paragraph C. of Bosque del
Apache National Wildlife Refuge to read
as follows:

832.50 New Mexico.

* * * * *

Bitter Lake National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots,
mourning doves, and sandhill cranes on
designated areas of the refuge subject to the
following conditions:

1. You may hunt during seasons, dates,
times, and areas posted by signs and/or
indicated on refuge leaflets, special
regulations, and maps available at the refuge
office.

2. You may possess only approved
nontoxic shot while in the field.

3. We do not allow pit or permanent
blinds.

4. Neither hunters nor dogs may enter
closed areas to retrieve game.

B. Upland Game Hunting. We allow
hunting of pheasant, quail, cottontail, and
jack rabbit on designated areas of the refuge
subject to the following conditions:

1. We allow hunting during seasons, dates,
times, and areas as posted by signs and/or
indicated on refuge leaflets, special
regulations, and maps available at the refuge
office.

2. You may possess only approved
nontoxic shot while in the field.

C. Big Game Hunting. We allow hunting of
mule deer and white-tailed deer on
designated areas of the refuge subject to the
following condition: We allow hunting
during seasons, dates, times, and areas as
posted by signs and/or indicated on refuge
leaflets, special regulations, and maps
available at the refuge office.

D. Sport Fishing. [Reserved]

Bosque del Apache National Wildlife Refuge

* * * * *

C. Big Game Hunting. We allow hunting of
mule deer on designated areas of the refuge
subject to the following conditions:

1. Refer to refuge map for designated areas.

2. Hunts are subject to State regulations
and seasons.

* * * * *

23. In § 32.52 North Carolina by:

a. Revising paragraph D. of Pea Island
National Wildlife Refuge; and

b. Revising paragraphs A., B.1., and C.
of Roanoke River National Wildlife
Refuge to read as follows:

§32.52 North Carolina.

* * * * *

Pea Island National Wildlife Refuge

* * * * *

D. Sport Fishing. We allow fishing and
crabbing on designated areas of the refuge
subject to the following conditions:

1. We prohibit fishing and crabbing in
North Pond, South Pond, and Newfield

impoundments.

2. We require a refuge permit for night
fishing.
* * * * *

Roanoke River National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of ducks and coots on
designated areas of the refuge subject to the
following condition: We require a State-
issued refuge permit.

B. Upland Game Hunting. * * *

1. We require a State-issued refuge permit.
* * * * *

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to the following
condition: We require a State-issued refuge
permit.

* * * * *

24.In § 32.53 North Dakota by:

a. Revising Lake Alice National
Wildlife Refuge;

b. Revising paragraph C.2. of Long
Lake National Wildlife Refuge; and

c. Revising paragraph C. of Slade
National Wildlife Refuge to read as
follows:

§32.53 North Dakota.

* * * * *

Lake Alice National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, tundra swans, ducks,
coots, and mourning doves on designated
areas of the refuge; consult refuge
publication.

B. Upland Game Hunting. We allow
upland game and furbearer hunting on
designated portions of the refuge at certain
times of the year; consult refuge publication.

C. Big Game Hunting. We allow special
refuge permit holders to hunt deer and fox
with rifles during the State firearm deer
season on designated portions of the refuge
subject to the following conditions:

1. We allow fox hunting on certain areas
of the refuge outside of the State firearm deer
season without a special refuge permit;
consult refuge publication.

2. We allow archery hunting on designated
portions of the refuge; consult refuge

publication.
D. Sport Fishing. [Reserved]
* * * * *

Long Lake National Wildlife Refuge

* * * * *

C. Big Game Hunting.

* * * * *

2. We restrict archery hunters to the
portions of the refuge open to firearm deer
hunting during the State firearm deer season.
Prior to and following the firearm deer
season, we open additional refuge areas as
designated to archery deer hunting.

* * * * *

Slade National Wildlife Refuge

* * * * *

C. Big Game Hunting. We allow hunting of
deer on designated areas of the refuge subject
to the following condition: Hunters may
enter the refuge on foot only.

* * * * *

25. In § 32.55 Oklahoma by:

a. Revising paragraphs A., B., C., and
revising the introductory text of
paragraph D. and paragraph D.1. of Deep
Fork National Wildlife Refuge;

b. Adding paragraph A.6., revising
paragraph B.5., the introductory text of
paragraph C. and paragraph C.1., adding
paragraphs C.3. and C.4., and revising
the introductory text of paragraph D.
and paragraph D.1. of Little River
National Wildlife Refuge; and

c. Adding paragraph B.3. of Washita
National Wildlife Refuge to read as
follows:

§32.55 Oklahoma.

* * * * *

Deep Fork National Wildlife Refuge

A. Hunting of Migratory Game Birds. You
may hunt ducks in designated areas of the
refuge subject to the following condition:
You must possess a refuge permit.

B. Upland Game Hunting. You may hunt
squirrel, rabbit, and raccoon in designated
areas of the refuge subject to the following
condition: You must possess a refuge permit.

C. Big Game Hunting. You may hunt white-
tailed deer in designated areas of the refuge
subject to the following condition: You must
possess a refuge permit.

D. Sport Fishing. You may sport fish on the
refuge in designated areas subject to the
following conditions:

1. The refuge is open to fishing as specified
in refuge leaflets, special regulations,
permits, maps or as posted on signs.

* * * * *

Little River National Wildlife Refuge

A. Hunting of Migratory Game
Birds. * * *

* * * * *

6. You must obtain a refuge permit.
B. Upland Game Hunting. * * *

* * * * *

5. You must obtain a refuge permit.

C. Big Game Hunting. You may hunt deer
and feral hog on designated areas of the
refuge subject to the following conditions:

1. Deer hunters must obtain a refuge permit
and pay fees.

* * * * *

3. You may hunt feral hog during any
established refuge hunting season. Refuge
permits and legal weapons apply as for the
current hunting season.

4. You must obtain a refuge permit.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following conditions:
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1. You may fish from sunrise to sunset.
* * * * *

Washita National Wildlife Refuge

* * * * *

B. Upland Game Hunting.

* * * * *
3. You may possess only approved

nontoxic shot while in the field.
* * * * *

26. In § 32.56 Oregon by revising
paragraphs A.1. and C. of Malheur
National Wildlife Refuge to read as
follows:

§32.56 Oregon.

* * * * *

Malheur National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * *
1. We allow only nonmotorized boats or
boats with electric motors.
* * * * *

C. Big Game Hunting. We allow hunting of
deer and pronghorn during the authorized
State seasons on the refuge area west of
Highway 205 and south of Foster Road.

* * * * *

27.1In § 32.57 Pennsylvania by
revising paragraph B.1. of Erie National
Wildlife Refuge to read as follows:

§32.57 Pennsylvania.

* * * * *

Erie National Wildlife Refuge

* * * * *

B. Upland Game Hunting. * * *

1. We require refuge permits for hunting
fox, raccoon, and coyote.
* * * * *

28. In § 32.60 South Carolina by
revising paragraphs A., B., and C., of
Santee National Wildlife Refuge to read
as follows:

§32.60 South Carolina.

* * * * *

Santee National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of mourning doves on
designated areas of the refuge subject to the
following condition: We require a refuge
permit.

B. Upland Game Hunting. We allow
hunting on designated areas of the refuge
subject to the following condition: We
require a refuge permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

* * * * *

29. In § 32.61 South Dakota by
revising paragraphs A. and D. of Lacreek
National Wildlife Refuge to read as
follows:

8§32.61 South Dakota

* * * * *

Lacreek National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow waterfow] hunting on designated areas
of the refuge in accordance with State law.
* * * * *

D. Sport Fishing. We allow fishing in areas

posted as open in accordance with State law.
* * * * *

30. In § 32.62 Tennessee by revising
paragraphs B., C., and D.4. of Cross
Creeks National Wildlife Refuge to read
as follows:

§32.62 Tennessee.

* * * * *
Cross Creeks National Wildlife Refuge
* * * * *

B. Upland Game Hunting. We allow
hunting of squirrel on designated areas of the
refuge subject to the following condition: We
require a refuge permit.

C. Big Game Hunting. We allow hunting of
white-tailed deer and turkey on designated
areas of the refuge subject to the following
condition: We require a refuge permit.

D. Sport Fishing. * * *

* * * * *

4. Fish lengths and daily creel limits
established for Barley Reservoir by the
Tennessee Wildilfe Resources Agency apply
to all waters within the boundary of the
refuge.

* * * * *

31.In § 32.63 Texas by:

a. Revising paragraphs C. and D. of
Aransas National Wildlife Refuge; and

b. Revising paragraph A.5. and adding
paragraphs C.9., C.10., and C.11. of
Balcones Canyonlands National Wildlife
Refuge to read as follows:

§32.63 Texas.

* * * * *

Aransas National Wildlife Refuge

* * * * *

C. Big Game Hunting. We allow hunting of
white-tailed deer and feral hog on designated
areas of the refuge subject to the following
conditions:

1. We may immediately close the entire
refuge or any portion thereof to hunting in
the event of the appearance of whooping
cranes in the hunt area.

2. You must obtain a refuge permit and pay
a fee.

3. You may not use dogs to trail game.

4. You may not possess alcoholic beverages
while on the refuge.

5. We will annually designate bag limits in
the refuge hunt brochure.

6. We allow archery hunting in October
within the deer season for the county on
specified days listed in the refuge hunt
brochure.

7. We allow firearm hunting in November
within the deer season for the county on
specified days listed in the refuge hunt
brochure.

8. Firearm hunters must wear a total of 400
square inches (10.16 m2) hunter orange
including 144 square inches (936 cm?) visible

in front and 144 square inches visible in rear.
Some hunter orange must appear on head
gear.

9. You must unload and encase all firearms
while in a vehicle.

10. You may not hunt on or across any part
of the refuge road system, or hunt from a
vehicle on any refuge road or road right-of-
way.

11. You may hunt white-tailed deer and
feral hog on designated areas of Matagorda
Island in accordance with the State permit
system as administered by Texas Parks and
Wildlife Department.

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following conditions:

1. You may not use crab traps in any refuge
marshes, including Matagorda Island.

2. Beginning April 15 through October 15,
you may fish on the refuge only in areas
designated in the refuge fishing brochure.

3. You may fish all year in marshes on
Matagorda Island and in areas designated in
the refuge fishing brochure.

Balcones Canyonlands National Wildlife
Refuge

A. Hunting of Migratory Game Birds. * * *

* * * * *

5. We allow dogs to retrieve game birds
during the hunt, but the dogs must be under
control of the handler at all times and not
allowed to roam free.

* * * * *

C. Big Game Hunting. * * *

* * * * *

9. You may not use dogs for hunting.
10. You may not camp.
11. You may only use vehicles on
designated roads and parking areas.
* * * * *

32. In § 32.67 Washington by:

a. Removing Arid Lands National
Wildlife Refuge Complex;

b. Alphabetically adding Hanford
Reach National Monument/Saddle
Mountain National Wildlife Refuge; and

c. Revising paragraphs A. and C. of
Willapa National Wildlife Refuge to
read as follows:

§32.67 Washington.

* * * * *

Hanford Reach National Monument/Saddle
Mountain National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots,
mourning doves, and common snipe on the
Wahluke Unit and designated Columbia
River islands (those islands downstream of
the Bonneville Powerline crossing, between
River Mile 351 and 341) of the Monument/
Refuge in accordance with State regulations
and subject to the following conditions:

1. You may possess only approved
nontoxic shot while on the refuge.

2. We allow access from 2 hours before
sunrise to 2 hours after sunset. We do not
allow overnight camping and/or parking.

3. We close the furthest downstream island
(Columbia River Mile 341-343) to hunting.
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B. Upland Game Hunting. We allow
hunting of pheasant, quail, and partridge on
designated areas on the Wahluke Unit of the
Monument/Refuge in accordance with State
regulations and subject to the conditions
listed below:

1. You may possess only approved
nontoxic shot while on the refuge.

2. We allow only shotguns and archery
hunting.

3. We allow access from 2 hours before
sunrise to 2 hours after sunset. We prohibit
overnight camping and/or parking.

C. Big Game Hunting. We allow hunting of
deer on the Wahluke Unit of the Monument/
Refuge in accordance with State regulations
and subject to the following conditions:

1. We allow only shotguns, muzzleloaders,
and archery hunting.

2. We allow access from 2 hours before
sunrise to 2 hours after sunset. We prohibit
overnight camping and/or parking.

D. Sport Fishing. We allow fishing on the
Wahluke Unit and designated Columbia
River islands of the Monument/Refuge (those
islands downstream of the Bonneville
Powerline crossing, between River Mile 351
and 341) in accordance with State regulations
and subject to the following conditions:

1. We allow access to the islands from July
1 to September 30, except for Islands 18 and
19 (downstream of Johnson Island), where we
allow access from July 31 to September 30.

2. We allow access from 2 hours before
sunrise to 2 hours after sunset. We prohibit
overnight camping and/or parking.

3. We allow nonmotorized boats and boats
with electric motors on the WB—10 Ponds,
with walk-in access only.

* * * * *

Willapa National Wildlife Refuge

A. Hunting of Migratory Game Birds. We
allow hunting of geese, ducks, coots, and
snipe on designated areas of Riekkola, Lewis,
Tarlatt Slough, and Leadbetter Units in
accordance with State hunting regulations
and subject to the following conditions:

1. Prior to entering the hunt area at the
Riekkola and Tarlatt Slough Units, we
require you to obtain a refuge permit, pay a
recreation user fee, and obtain a blind
assignment.

2. At the Riekkola and Tarlatt Slough
Units, you may take ducks and coots only
coincidental to hunting geese.

3. We allow hunting on Wednesday and
Saturday in the Riekkola and Tarlatt Slough
Units only from established blinds.

4. At the Lewis Unit, we prohibit hunting
from the outer dike that separates the bay
from the freshwater wetlands.

5. At the Riekkola and Tarlatt Slough
Units, you may possess no more than 25
approved nontoxic shells per day while in
the field.

6. At the Leadbetter Unit, you may possess
only approved nontoxic shot.

* * * * *

C. Big Game Hunting. We allow hunting of
deer, elk, and bear on Long Island and on
designated areas of the Bear River Unit, in
accordance with State hunting regulations
and subject to the following conditions:

1. At Long Island you must possess a valid
refuge permit and report game taken, as
specified with the permit.

2. At Long Island we allow only archery
hunting and prohibit firearms.

3. At Bear River we do not allow bear

hunting.
4. We prohibit dogs.
* * * * *

33. In § 32.69 Wisconsin by:

a. Revising paragraph C.1. of Fox
River National Wildlife Refuge;

b. Revising paragraph D. of Horicon
National Wildlife Refuge;

c. Revising paragraphs A. and B. of St.

Croix Wetland Management District;
and

d. Revising Trempealeau National
Wildlife Refuge to read as follows:

§32.69 Wisconsin.

* * * * *

Fox River National Wildlife Refuge

* * * * *

C. Big Game Hunting. * * *

1. We require refuge permits during
designated time periods.
* * * * *

Horicon National Wildlife Refuge

* * * * *

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following condition: We allow only bank
fishing.

* * * * *

St. Croix Wetland Management District

A. Hunting of Migratory Game Birds. We
allow hunting of migratory game birds
throughout the district except that you may
not hunt on designated portions posted as
closed of the St. Croix Prairie Waterfowl
Production Area (WPA) in St. Croix County.

B. Upland Game Hunting. We allow
hunting of upland game throughout the
district except that you may not hunt on
designated portions posted as closed of the
St. Croix Prairie WPA in St. Croix County.

* * * * *

Trempealeau Nationa