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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Office of the Secretary
14 CFR Part 382

49 CFR Part 27
[OST Docket No. 1999-6159]

RIN 2105-AC81

Nondiscrimination on the Basis of
Disability in Air Travel

AGENCY: Office of the Secretary,
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: The Department of
Transportation (DOT or Department) is
amending its rules implementing the
Air Carrier Access Act of 1986 (ACAA)
and section 504 of the Rehabilitation
Act of 1973 to require airports and air
carriers to provide boarding assistance
to individuals with disabilities by using
ramps, mechanical lifts, or other
suitable devices where level-entry
boarding by loading bridge or mobile
lounge is not available on any aircraft
with a seating capacity of 31 or more
passengers. This final rule parallels the
1996 final rule for aircraft with a seating
capacity of 19 through 30 passengers.

DATES: This rule is effective on June 4,
2001.

FOR FURTHER INFORMATION CONTACT:
Blane A. Workie, Office of the General
Counsel, Department of Transportation,
400 7th Street, SW., Room 10424,
Washington, DC., 20590, 202—366—4723
(voice), (202) 755-7687 (TTY), 202—
366—9313 (fax), or
blane.workie@ost.dot.gov (email).
Arrangements to receive the rule in an
alternative format may be made by
contacting the above named individual.

SUPPLEMENTARY INFORMATION:

Background Information

Many airline passengers have
mobility impairments and must be
boarded and deplaned using a
wheelchair. In 1996, the Department
issued a rule to require the use of ramps,
lifts or similar devices on most aircraft
with 19 through 30 seats. At that time,
the Department considered requiring
ramps, lifts, or similar devices on all
aircraft with 30 or fewer seats but the
development of lift devices appeared
not to have proceeded to the point
where imposing regulation for the
smallest aircraft (e.g., those under 19
passenger seats) would have been
justified. Many believed that existing lift
devices were not designed to work, or
could not work, with aircraft with
seating capacity of 19 or fewer
passengers. The 1996 rule focused on
smaller aircraft because many smaller
aircraft don’t use loading bridges, and in
many cases mobility-impaired
passengers have been boarded by being
carried up aircraft stairs in a special
“boarding chair.” This process is
undignified for the passenger, and
potentially dangerous for both the
passenger and those who are providing
the boarding assistance.

In August 1999, recognizing that the
need for level-entry boarding for
passengers with mobility impairments
also existed in larger aircraft, the
Department of Transportation published
a notice of proposed rulemaking
(NPRM) proposing to extend the
applicability of the 1996 final rule to
aircraft with a seating capacity of 31 or
more passengers. Similar to the 1996
final rule on aircraft with 19 through 30
seats, in the 1999 NPRM the Department
proposed to require airports and airlines
to work together to ensure the
availability of lifts to provide level-entry
boarding where it was not already
available for passengers with disabilities
traveling on aircraft with 31 or more
seats. We received 27 comments from
disability community organizations,
individuals with disabilities, carriers,
and industry associations representing
airports and airlines. Of the 27
commenters, the vast majority generally
supported the proposal but suggested
substantive modifications in various
parts of the rule.

Discussion of Comments

1. Boarding Assistance Methods

Comments: The disability community
comments had a common theme that
carrying passengers up stairs by hand or
in a boarding chair is a grossly offensive
way of providing access, for reasons
having to do with the dignity, safety,
and comfort of passengers. Some
disability group commenters did say,
however, that using boarding chairs to
carry passengers up stairs should be
permitted with the consent of the
passenger when a lift is inoperative or
when there is an emergency. One
disability group advocate, the Paralyzed
Veterans of America, stressed that
travelers with disabilities should be
consulted about alternative
arrangements (e.g. an alternative flight)
when level boarding is not available.

The majority of the comments from
industry also supported the use of
mechanical lifts, ramps or other suitable
devices in most situations where level
entry-boarding bridges and accessible
passenger lounges are not available.
However, American Trans Air argued
against the general requirement for lifts,
ramps, or other suitable devices. The
carrier thought that airlines should be
permitted to use “reasonable efforts” to
provide boarding assistance to
individuals with disabilities using
mechanical lifts, ramps or other suitable
devices that do not require employees to
lift or carry passengers up stairs.

The Air Transport Association of
America (ATA) requested clarification
as to when, if ever, a passenger with a
disability may be carried onto an aircraft
with the use of a chair or other device
and when, if ever, a passenger with a
disability may be physically hand
carried on board. The ATA also
requested clarification as to whether
carrier personnel may assist a passenger
transferring from an aisle chair to a seat
by directly picking up the passenger’s
arms or legs.

DOT Response: The Department is not
persuaded that carriers should be
permitted to simply use “‘reasonable
efforts” to provide boarding assistance
using mechanical lifts, ramps, or other
suitable devices that do not require
employees to lift or carry passengers up
stairs. It is not enough to use
“reasonable efforts” to provide level-
entry boarding. We will carry forward
the 1996 provision and apply it here.
Airline personnel will generally not be
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permitted to carry passengers up stairs
in a boarding chair, because it is an
undignified and unsafe way of
providing access for passengers and it
increases risks to carrier personnel
involved. The Department is requiring
that, under normal circumstances, on an
aircraft with 31 or more seats, carrier
personnel may not lift passengers in
boarding chairs up stairs as a means of
effectuating the change of level needed
for boarding. Hand-carrying (bodily
picking up a passenger for purposes of

a change of level) is only allowed when
necessary for an emergency evacuation.
In all other abnormal circumstances (e.g.
if a lift breaks down), the carrier can use
whatever means are available (including
boarding chairs but not hand-carrying)
as a means of effectuating the change of
level needed for boarding. The use of a
boarding chair to carry a passenger up
or down stairs in such abnormal
circumstances is conditioned on the
passenger’s consent (except in the case
of emergency evacuations).

The Department wants it to be clear
that this does not mean that boarding
chairs and/or aisle chairs cannot be
used in the boarding assistance process.
Indeed, their use is usually necessary to
get the passenger to a seat from a lift.
Nor does it mean that carrier personnel
are relieved of their obligation to assist
passengers in transferring from their
own wheelchairs to a boarding or aisle
chair and then from that device to an
aircraft seat.

2. Implementation Schedules

Comments: Both carriers and airports
commented that the 18-month time
frame for negotiating and implementing
an agreement for the acquisition and use
of level-entry boarding assistance
devices was not sufficient to allow for
the re-programming of funding,
negotiations between carriers and
airports, and employee training. On the
other hand, disability community
organizations and individuals with
disabilities seemed to feel that the
proposed 18-month time frame was too
long and advocated for shortening the
time to 12-months. These commenters
argued for a shortening of time because
years have passed since the ACAA
regulations have been in place, lifts
have been available for some time, and
commenters believe that airlines and
airports are capable of providing
boarding assistance within the 12-
month time frame.

DOT Response: The Department
believes that existing lifts or lifts put in
place in response to the 1996 small
aircraft lift rule will assist in meeting
the requirements of this rule. We expect
that there may be many situations in

which the same boarding assistance
equipment used to provide access to 19
through 30 seat aircraft can be used for
larger aircraft. Further, the final rule
provides an 18-month time frame to
permit an orderly acquisition process
for additional equipment and to avoid
increasing costs through an overly
abrupt start-up requirement. In choosing
an 18-month schedule, the Department
has tried to balance the need to provide
accessibility as soon as possible and the
need to give parties a reasonable amount
of time to do the work. The Department
continues to believe that 18 months
accomplishes this objective.

3. Private Charters and Irregular or
Emergency Operations

Comments: Carriers and airports
argued that the requirement for airports
and carriers to negotiate concerning the
acquisition of boarding assistance
devices should be limited to situations
where the carrier is a regular,
scheduled-service, or frequent user of
the airport. These commenters asserted
that the rule should not apply to private
charters and irregular or emergency
operations at airports where the carrier
does not provide regular scheduled
service. They also contended that the
requirement for an agreement for the
acquisition and use of boarding
assistance devices should not apply to
certain seasonal service.

DOT Response: The Department does
not believe that it is advisable to waive
its level-entry boarding assistance
requirements in situations where a
carrier provides seasonal service or the
carrier is not a regular, scheduled-
service, or frequent user of an airport.
The main point of this regulation is to
ensure that, in as many situations as
possible, passengers with disabilities be
able to travel by air, with safety and
dignity. Carriers have ongoing working
relationship with every airport that they
fly to regardless of how infrequent the
flights to that particular airport may be.
For instance, carriers must pay airports
take-off and landing fees. It is not
persuasive to assert that the infrequency
or irregularity of the relationship
between a carrier and an airport should
result in the Department not requiring
them to negotiate with one another to
acquire mechanical lifts, ramps, or other
suitable devices that do not require
employees to lift or carry passengers up
stairs. Given the mandate of the Air
Carrier Access Act, it is reasonable to
require accessibility even where a
carrier provides seasonal service or the
carrier is not a regular, scheduled-
service, or frequent user of an airport.

4. Responsibility for Obtaining and
Maintaining Lifts

Comments: Carriers and airports
disagreed over who should be
responsible for providing lift devices
and maintaining them in proper
working condition. Two airport
commenters, the American Association
of Airport Executives and the City of
Billings Aviation and Transit
Department, contended that airports
must have flexibility to assess costs/
charges against airlines for procurement
and maintenance of lifts. These two
commenters also wanted flexibility to
require airlines to be responsible for the
training of all employees in the use of
lifts and the establishment of basic
safety and insurance requirements.
American Trans Air commented that
under most circumstances airports and
not carriers should be responsible for
maintaining all lifts and other
accessibility equipment in proper
working condition. This commenter
stated that joint responsibility between
a carrier and an airport is appropriate
only if a carrier is a frequent user, is
responsible for more than 10% of the
enplanements at the airport, or has
regularly scheduled service to that
point.

DOT Response: The Department
believes that airports and carriers can
negotiate among themselves to
determine their respective
responsibilities in paying for and
maintaining mechanical lifts or other
suitable devices. Airports and carriers
have worked together for decades to
find a basis for agreement on a wide
variety of air transportation matters, so
the concept of airports and air carriers
negotiating to determine how
accessibility will be provided is
appropriate. The Department will not
dictate one-size-fits-all solutions to
issues that are better decided locally by
the parties concerned. Carriers and
airports share a joint responsibility to
ensure that passengers with disabilities
have the opportunity to use aircraft with
31 or more seats.

5. Regulatory Evaluation

Comments: The Regional Airline
Association disputed the Department’s
statement in the NPRM that the
incremental cost of the rule would be
negligible because lifts are already in
place or required to be in place by
existing rules. The commenter seemed
to be arguing that the cost of the rule
would be more than negligible because
860 aircraft (40% of the total regional
fleet) have more than 30 seats and lifts
are not required by existing rules for
these aircraft. American Trans Air also
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disagreed with the Department’s
certification that the proposed rule
would not have a significant impact on
carriers and airports. American Trans
Air stated that they fly to any airport
that is certified to accept their fleet type
and argued that airport operating
authorities of smaller stations do not
generally have the sustained traffic that
would justify the capital costs of
developing a lift capability.

DOT Response: The Department
realizes that this is the first time that
lifts or other suitable devices have been
required to access an aircraft with 31 or
more seats, but we expect that there may
be many situations in which the same
boarding assistance equipment that is
currently required to be used to provide
access to smaller aircraft can be used to
provide access to aircraft with 31 or
more seats. The Department believes
that this rule which covers aircraft with
more than 30 seats would require only
minimal increase in the number of lifts
already acquired by airports and air
carriers because the demand for lifts is
determined primarily by the size of the
airport. For example, every airport
needs at least one lift, and large airports,
where gates are far apart and short turn-
around time is important, need two or
more. The frequency of lift usage by
passengers with disabilities is only a
secondary factor because the lifts
acquired in response to the 1996 final
rule on aircraft with seating capacity of
19 through 30 passengers are not used
to their full potential. The Department
estimates that the average use of a lift
per day is less than 1 operation.

Further, the requirement to provide
boarding assistance to individuals with
disabilities using mechanical lifts,
ramps, or other suitable devices apply
only at airports with 10,000 or more
annual enplanements, primary airports
that have commercial service and where
lifts would receive more use. Airports
with less than 10,000 annual
enplanements (small airports which
often may not have regularly scheduled
service) are not covered by this rule.
The 10,000 enplanement threshold is
also the same standard that has applied
since 1996 to ramp/lift assistance for
aircraft with 19 through 30 seats.

6. Availability of Lifts

Comments: One commenter, Broward
County, expressed its view that existing
lifts on the market will not
accommodate certain widebody aircraft
and requested that the failure of airports
to have lifts for widebodies on-site not
constitute non-compliance. This
commenter explained that it represents
an airport and that this airport had
purchased a “Lift-A-Loft” transporter

but the “Lift-A-Loft” will reportedly not
accommodate a 747 or a DC-10. Two
other commenters, the Eastern
Paralyzed Veterans Association and the
National Association of Protection and
Advocacy Systems, wrote that they were
aware of two companies that
manufacture lifts that service large
aircraft. They stated that Lift-A-Loft
Corporation manufactures at least one
lift that can service aircraft as large as

a 747. A second company, Wollard
Airport Equipment Company, was also
cited as a company that manufactures
lifts that access commuter, regional and
jet aircraft up to Boeing 727.

DOT Response: The Department is not
convinced that existing lifts will not
accommodate certain widebody aircraft.
No carrier or carrier association voiced
concerns that existing lifts on the
market would not accommodate larger
aircraft. Nevertheless, the final rule has
a provision permitting airports and air
carriers to seek a written waiver, under
limited circumstances, from the
requirement that they must provide
boarding assistance to persons with
disabilities by using ramps or
mechanical lifts where level-entry
boarding by loading bridge or mobile
lounge is not available. A waiver will be
granted only if the carrier can
demonstrate that no existing lift or other
suitable device on the market will
accommodate the aircraft, and the
carrier agrees to provide enplaning/
deplaning assistance using boarding
chairs as was allowed prior to the
adoption of this final rule. If the use of
existing models of lifts or other feasible
devices to enplane a passenger would
present an unacceptable risk of
significant damage to the aircraft or
injury to passenger or employees, then
the Department would view this as
meaning that there is no suitable device
to accommodate the aircraft.

7. Funding

Comments: One commenter, the City
of Billings Aviation and Transit
Department, requested that the
Department of Transportation develop
procedures establishing the number of
lifts needed and how many will be
eligible for Airport Improvement
Program (AIP) funding.

DOT Response: The Department does
not perceive a need to dictate
procedures establishing the number of
lifts needed in each airport for each
carrier. The Department would prefer
that the parties concerned develop their
own procedures establishing the
number of lifts needed in their specific
situations. AIP is an option that can
assist in the purchase of lifts but the

amount of AIP funding available varies
each year.

8. Foreign Air Carriers

Comments: The Air Transport
Association requested clarification as to
what extent this final rule will apply to
foreign air carriers and U.S. airline
operations wholly outside the United
States.

DOT Response: This rule does not
specifically mention foreign air carriers
or U.S. airline operations wholly
outside the United States because we
did not propose to cover them in the
notice of proposed rulemaking and it
would be outside the scope of the notice
to now cover foreign air carriers. Also,
§ 382.3(c) of the Department’s Air
Carrier Access Act rule states that this
rule (part 382) does not apply to foreign
air carriers or to airport facilities outside
the United States, its terrorities,
possessions or commonwealths.
However, on May 18, 2000, the
Department of Transportation, through
the Office of Aviation Enforcement and
Proceedings, notified foreign airlines
serving the United States that effective
April 5, 2000, as mandated by the
Wendell H. Ford Aviation Investment
and Reform Act for the 21st Century
(AIR 21), they are now subject to the
requirements of the Air Carrier Access
Act. The Department is currently
working on a separate rulemaking to
make the regulations implementing the
Air Carrier Access Act applicable to
foreign air carriers.

9. Penalties

Comments: The Paralyzed Veterans of
America thought DOT should establish
specific and automatic penalties against
carriers that fail to provide level-entry
boarding regardless of any alternative
arrangements accepted by the disabled
passenger.

DOT Response: The Department does
not need to create a new penalty
provision in order to bring an
enforcement case against an airport or
an airline for failure to provide level-
entry boarding. If an airline fails to
comply with its obligations, the
enforcement procedure of 14 CFR
382.65(c) and (d) would apply. If an
airport fails to comply, the procedures
of 49 CFR part 27, subpart C would

apply.
10. Definitions

Comments: The ATA requested
clarification on the meaning of
“acquisition.” The Paralyzed Veterans
of America requested a change to
§382.29(a)(3) to state “passenger with a
disability” rather than “handicapped
passenger.”



22110

Federal Register/Vol.

66, No. 86/ Thursday, May 3, 2001/Rules and Regulations

DOT Response: The Department uses
the word “‘acquisition” of equipment to
mean the purchase or lease of
equipment. The Department assumes
the disability group commenter is
referring to § 382.39(a)(3) since
§382.29(a)(3) does not exist. The
Department amended part 382 in 1996
to change terms containing the word
“handicap” or “handicapped” to
“disability.” See 61 FR 56422. Most
occurrences of the words “handicap” or
“handicapped’” were subsequently
replaced by the word “disability” in the
published rule. However, certain
phrases that contain a version of the
word “handicap” were inadvertently
overlooked. We are correcting that in
this final rule. These changes are
editorial in nature and do not require
notice and comment.

11. Unrelated Issues

Comments: The Colorado Cross-
Disability Coalition expressed
frustration at the refusal of operators of
small aircraft to transport or even sell a
ticket to persons who cannot walk or
who need in-flight medical oxygen.
Another individual commenter
requested a standard, industry-wide
protocol for transporting of power
wheelchairs and expressed anger at
removal of gel batteries and damage to
a chair.

DOT Response: Since their inception,
the ACAA rules have required carriers
using aircraft of all sizes to transport
and provide enplaning/deplaning
assistance to passengers who require it
(although level-entry boarding might not
be required in all cases). However, in
some models of small aircraft, no
existing model of lift or other device
will work and the stairs that are built
into the door of the aircraft are not
strong enough to accommodate two or
three persons at a time, as the use of a
boarding chair would require. The result
is that airlines may legally deny
boarding to persons with mobility
impairments in some limited situations.
See 55 FR 8033-8034, March 6, 1990.
This rulemaking does not concern small
aircraft, in-flight oxygen, or the
transportation of power wheelchairs and
any new requirements on these topics
would be outside the scope of the
notice.

Section-By-Section Analysis

The Department has revised the
format and subsequently the numbering
of the rule text language in part 382
from that proposed in the August 1999
NPRM. The August 1999 NPRM placed
the boarding assistance requirements for
large aircraft in subpart (b) of § 382.39
which is titled ‘“Provision of services

and equipment.” The Department now
realizes that it will be clearer if we
simply create a new § 382.40a for
boarding assistance requirements
concerning large aircraft. The comments
that the Department received for each
individual section are discussed below
under the revised section number.

14 CFR 382.39
1. 14 CFR 382.39(a)(2)

Comments: Several disability
advocates were concerned about
exemptions for aircraft carrying less
than 19 passengers, and for float planes.
They believe that it is technically
feasible to provide safe and dignified
access to small aircraft currently exempt
from level boarding requirements. These
commenters suggest widening the scope
of air carrier regulations to require
boarding access for all commercial
airline flights regardless of aircraft size.
Representatives of industry supported
the current exemptions in § 382.40 for
three specific 19-seat aircraft models,
aircraft with fewer than 19 passengers,
and float planes.

The Paralyzed of America pointed out
that in the proposed § 382.39(a)(2) in the
NPRM the Department mistakenly
referred to paragraph (c) instead of
paragraph (b).

DOT Response: This rulemaking
concerns only aircraft with seating
capacity of 31 or more passengers. In
November 1996, the Department
published a final rule concerning
aircraft with 19 through 30 seats. In the
1996 final rule, the Department
explained that it was aware of three 19-
seat “‘problem aircraft” with which
existing models of lifts do not work
well, and the Department exempted the
Fairchild Metro, the Jetstream 31, and
the Beech 1900 (C and D models) from
the boarding assistance requirements.
The Department also exempted float
planes, which often pick up passengers
from docks or floating platforms,
because they are incompatible with lift
use. In addition, in the 1996 final rule,
the Department decided to exempt all
aircraft carrying fewer than 19
passengers because the existing lift
devices did not appear designed to work
with, or able to work with, some of the
smallest aircraft. Additionally, the
smallest aircraft carry a very small share
of the national air traffic.

The commenter is correct in noting
that in the proposed § 382.39(a)(2) in the
NPRM the Department mistakenly
referred to paragraph (c) instead of
paragraph (b). This error has been
rectified in the final rule.

14 CFR 382.40a

1. 14 CFR 382.40a(a)

Comments: The American Association
of Airport Executives suggested creating
two categories of aircraft (31 through 50,
and greater than 50 passenger seats) and
exempting airports that have no
regularly scheduled operations by
aircraft with more than 50 seats from
having to have lifts or other boarding
devices suitable for aircraft with more
than 50 seats. The commenter reasoned
that most existing equipment designed
to facilitate boarding by disabled
passengers would serve most turboprop
and regional jet equipment but not
aircraft with more than 50 seats.

DOT Response: The Department is not
adopting this suggestion. Carriers have
ongoing working relationships with
every airport that they fly to regardless
of how infrequent the flights to that
particular airport may be. Further, the
Department has provided carriers and
airports an 18-month implementation
schedule to permit an orderly
acquisition process for additional
equipment and to avoid increasing costs
through an overly abrupt start-up
requirement.

2. 14 CFR 382.40a(b)

Comments: Many of the comments
from persons with a disability and
organizations representing the interests
of persons with a disability supported
not allowing enplaning and deplanning
of passengers with disabilities through
hand-carrying or the use of boarding
chairs under any circumstances. These
commenters felt the rule should require
lifts for boarding access when there are
no level entrances or loading bridges.
Several of the disability group
commenters supported allowing
enplaning and deplaning of disabled
passengers using boarding chairs in
emergency situations or if a lift is
temporarily not working. The Paralyzed
Veterans of America (PVA) stressed that
disabled travelers should be consulted
about alternative arrangements (i.e. an
alternative flight) when level boarding is
not available and requested that the
Department more thoroughly set forth
and more prominently display within
its rules the carrier’s duties with respect
to alternative arrangements.

American Trans Air wrote that it did
not support the requirement to provide
boarding assistance by using mechanical
lifts, ramps, or other suitable devices
that do not require employees to lift or
carry passengers up stairs and preferred
the use of “reasonable efforts to provide
boarding assistance.”

The Air Transport Association
requested clarification as to when, if
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ever, a passenger with a disability may
be carried onto an aircraft with the use
of a chair or other device and when, if
ever, a passenger with a disability may
be physically hand-carried on board.
The ATA also requested clarification as
to whether carrier personnel may assist
a passenger transferring from an aisle
chair to a seat by directly picking up the
passenger’s arms or legs.

DOT Response: The Department is not
persuaded by the argument that carriers
be permitted to use “‘reasonable efforts”
to provide boarding assistance using
mechanical lifts, ramps, or other
suitable devices that do not require
employees to lift or carry passengers up
stairs in boarding chairs. It is not
enough to use “‘reasonable efforts” to
provide level-entry boarding. Airline
personnel will generally not be
permitted to carry passengers up stairs
in a boarding chair because it is an
undignified and unsafe way of
providing access for passengers and it
increases risks to carrier personnel
involved. The Department is requiring
that, under normal circumstances, on an
aircraft with 31 or more seats, carrier
personnel may not lift passengers in
boarding chairs up stairs as a means of
effectuating the change of level needed
for boarding. Hand-carrying (bodily
picking up passenger for purposes of a
change of level) is only allowed when
necessary for an emergency evacuation.
In all other abnormal circumstances
(e.g., if a lift breaks down), the carrier
can use whatever means are available
(including boarding chairs or an
alternative flight, but not hand-carrying)
as a means of effectuating the change of
level needed for boarding. The use of a
boarding chair to carry the passenger up
or down stairs is conditioned on the
passenger’s consent (except in the case
of emergency evacuations).

The Department wants it to be clear
that this does not mean that boarding
chairs and/or aisle chairs cannot be
used in the boarding assistance process.
Indeed, their use is necessary to get the
passenger to a seat from a lift. Nor does
it mean that carrier personnel are
relieved of their obligation to assist
passengers in transferring from their
own wheelchairs to a boarding or aisle
chair and then from that device to an
aircraft seat.

The Department does not agree with
the PVA’s comment that there is a need
for the Department to set forth in more
detail and more prominently display in
its rules the carrier’s duties with respect
to alternative arrangements. Section
382.45(a)(2) already requires the carrier
to inform a passenger with a disability
of any limitations on the ability of the
aircraft to accommodate the passenger

whenever a passenger states he uses a
wheelchair for boarding. In addition,
alternative arrangements due to an
inoperable lift should not be
commonplace. Section 382.40a(c)(6)
requires that the agreement between
carriers and airports ensure that all lifts
and other accessibility equipment are in
proper working condition. Further,
carriers on their own often ensure that

a passenger with a disability is provided
the option of an alternative flight when
the required boarding assistance cannot
be provided.

3. 14 CFR 382.40a(c)(1)

Comments: The vast majority of
comments from carriers, airports, and
industry associations argued that the
requirement for a carrier to negotiate in
good faith with the airport operator at
each airport should be limited to those
situations where the carrier is a regular,
scheduled-service, or frequent user of
the airport. They contended that
§ 382.40a should not apply to private
charters and irregular or emergency
operations at airports where the carrier
does not provide regular scheduled
service. They also asserted that
§ 382.40a should not apply to as carriers
and airports with limited seasonal-only
service and regional airlines that
provide seasonal service because
demand is not adequate to support year-
round service. In general, the industry
comments declared that in these
circumstances the rule should allow
boarding and deplaning assistance by
any means available, including hand-
carrying with the express consent of the
passenger.

The American Association of Airport
Executives also requested an exemption
for airports without regularly scheduled
operations by aircraft with more than 50
seats from having lifts or other boarding
devices suitable for aircraft with larger
seating capacity. The same commenter
requested clarification as to whether the
phrase “to negotiate in good faith with
each carrier serving the airport” applied
to charters and non-scheduled carriers.
Two other industry association
commenters, the ATA and the Regional
Airline Association, thought the
requirement for agreements with
airports was unnecessarily broad. They
suggested revising § 382.40a(c)(1) to
read as follows: “‘a carrier that does not
provide passenger boarding by level-
entry boarding bridges or accessible
passenger lounges at an airport at which
it provides regular scheduled service
shall negotiate in good faith with that
airport concerning the acquisition and
use of boarding assistance devices.”

American Trans Air commented that
it supports the provision but would like

the costs to be allocated between
operator and carrier based on
proportionate use of facility. Two
commenters representing airports
argued that airports must have
flexibility to: assess costs/charges for
procurement and maintenance of lifts,
require airlines to be responsible for
training of all employees in the use of
lifts, establish basic safety and
insurance requirements before airlines
can use lifts, and release the airports of
liability if carriers do not follow these
procedures.

The Paralyzed Veterans of America
thought DOT should require that copies
of all contracts negotiated under this
rule be submitted to DOT for review and
made available to the public as a means
of ensuring compliance and determining
the responsible party.

DOT Response: The Department does
not believe it is necessary to require
copies of all contracts negotiated under
this rule be submitted to DOT for review
since the written agreements between
carriers and airports must be made
available to DOT upon request. Also,
airports and carriers can negotiate
among themselves to determine their
respective responsibilities in paying for
and maintaining mechanical lifts or
other suitable devices. See response to
comments regarding “Responsibility for
Obtaining and Maintaining Lifts” for a
fuller discussion of why the Department
believes airports and carriers can
negotiate among themselves.

The Department will adopt the
suggestion of two industry commenters
to narrrow the requirements of
§ 382.40a(c)(1) by limiting the type of
carrier that must negotiate in good faith
to those carriers that do not provide
passenger boarding by level-entry
boarding bridges or accessible passenger
lounges at an airport. However, the
Department does not believe that it is
advisable to waive its level-entry
boarding assistance requirements in
situations where a carrier provides
seasonal service or the carrier is not a
regular, scheduled-service, or frequent
user of an airport. See response to
comments regarding “‘Private Charters
and Irregular or Emergency Operations”
for a fuller discussion of why the
Department believes it is reasonable to
require accessibility even where a
carrier provides seasonal service or the
carrier is not a regular, scheduled-
service, or frequent user of an airport.

4. 14 CFR 382.40a(c)(2)

Comments: Most of the disability
groups and persons with disabilities
argued that a 12-month total time frame
rather than 18-month total time frame
was appropriate. They contended that a
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3-month time frame for airport operators
and air carriers to negotiate and sign a
written agreement allocating
responsibility for providing boarding
assistance was sufficient and argued
that a 9-month time frame to implement
the agreement would be more than
enough time. One person with a
disability commented that 18 months is
enough time to start using lifts for larger
aircraft. The PVA stated that it would
like for the final rule to require
immediate implementation where level-
entry boarding equipment is available to
carriers or airports and is usable on
aircraft affected by these regulations.

Representatives of industry strongly
argued that more time than the
Department’s proposed 18-month
schedule was needed to complete all
actions necessary to ensure accessible
boarding for passengers with
disabilities. Two commenters, the
American Association of Airport
Executives and the City of Billings
Aviation and Transit Department,
requested a change to a minimum of a
24-month deadline in lieu of 18 months
to allow for funding re-programming, air
carrier negotiations, and employee
training. The Regional Airline
Association requested 36 months in lieu
of 18 months due to what it perceived
to be significant costs to regional
airlines. American Trans Air
commented that it would support the18-
month timeline only if carrier
negotiation with airports is restricted to
those carriers that are frequent users of
airports, airports that are responsible for
more than 10% of the enplanements, or
carriers that have regular scheduled
service at airports.

The Air Transport Association
requested exemptions on a case-by-case
basis for carriers and airports unable to
secure lifts or other devices due to lack
of availability from manufacturers and
their demonstrated good faith efforts to
obtain lifts, ramps, or other devices in
a timely manner.

DOT Response: The Department
believes existing lifts or lifts put in
place in response to the 1996 small
aircraft lift rule will assist in meeting
the requirements of this rule. See
response to comments regarding
“Implementation Schedules” for a fuller
discussion of why the Department chose
an 18-month time frame. The
Department notes that the rule already
requires immediate implementation
where level-entry boarding equipment is
available to carriers and airports.
Section 382.39(a)(2) states that boarding
shall be by level entry boarding
platforms or accessible passenger
lounges, where these means are
available. Otherwise, carriers shall use

ramps, lifts, or other devices for
enplaning and deplaning persons with
disabilities who need this kind of
assistance. In sum, carriers are required
to use these devices as soon as they are
ready where level-entry boarding
platforms are not available for a flight
(i.e., a carrier cannot decline to use an
available lift).

The Department believes it is
unnecessary to grant waivers on a case-
by-case basis for carriers and airports
unable to secure lifts or other devices
due to lack of availability from
manufacturers and their demonstrated
good faith efforts to obtain lifts, ramps,
or other devices in a timely manner. Air
carriers and airports have 18 months
from the effective date of the rule to
acquire lifts or other suitable devices.
We expect that there may be many
situations in which the same boarding
assistance equipment used to provide
access to smaller aircraft can be used to
provide access to aircraft with 31 or
more seats. The final rule includes a
provision permitting airports and air
carriers to seek a written waiver only if
the carrier can demonstrate that no
existing lift or other suitable device on
the market will accommodate the
aircraft and the carrier agrees to provide
enplaning/deplaning assistance using
boarding chairs as was allowed prior to
adoption of this final rule. See response
to comments regarding ““Availability of
Lifts” for a fuller discussion of when the
Department will grant a waiver.

5. 14 CFR 382.40a(c)(3)

Comments: American Trans Air
commented that it supported the
provision whereby a passenger requiring
lift assistance may be required to check
in at least one hour before the scheduled
departure time.

DOT Response: The Department
agrees with the commenter and the final
rule is the same as the proposal in the
NPRM.

6. 14 CFR 382.40a(c)(4)

Comments: Broward County
expressed its view that existing lifts on
the market will not accommodate
certain widebody aircraft and requested
that the failure of airports to have lifts
for widebodies on-site not constitute
non-compliance. The Eastern Paralyzed
Veterans of America and the National
Association of Protection and Advocacy
Systems wrote that they were aware of
two companies that manufacture lifts
that service large aircraft.

DOT Response: The Department is not
convinced that existing lifts will not
accommodate widebody aircraft.
Nevertheless, the final rule includes a
new provision waiving the requirement

for boarding assistance to persons with
disabilities by using ramps or
mechanical lifts under limited
circumstances. Boarding assistance by
lift is not required on any widebody
aircraft determined by the Department
of Transportation to be unsuitable on
the basis that no existing boarding
assistance device on the market will
accommodate the aircraft without
significant risk of serious damage to the
aircraft or injury to passenger or
employee.

7. 14 CFR 382.40a(c)(5)

Comments: American Trans Air
commented that it supports this
provision and understands that it would
be able to refuse transport for passengers
with disabilities without jeopardy
according to § 382.31 (refusal of service)
since hand-carrying is not an option.
The Paralyzed Veterans of America
expressed concern that the phrase “for
reasons beyond the control of the parties
to the agreement” in proposed § 382.40a
(c)(5) seems to limit mandatory
alternative boarding to situations where
the air carrier or airport was not at fault
for the failure to provide level-entry
boarding. The PVA requested that the
Department ensure that passengers have
an option of alternative boarding or an
alternative flight regardless of who is
responsible for the failure to provide
entry level boarding.

DOT Response: A carrier may not
refuse transport on an aircraft with
seating capacity of 31 or more
passengers when level-entry boarding
assistance through lift, ramp or other
suitable device is not available. If a lift
is not available, regardless of the reason,
then the airline must consult with the
passenger and provide boarding
assistance by any available means to
which the passenger consents (except
hand-carrying as defined in
§ 382.39(a)(2)). For example, carrier
personnel may carry a passenger up
stairs in a boarding chair if the
passenger consents. The Department is
not aware of any model of aircraft with
seating capacity of 31 or more seats with
stairs that are built into the door of the
aircraft that are not strong enough to
accommodate two or three persons at a
time, as the use of boarding chairs
would require. If the passenger does not
consent to being carried in a boarding
chair, then the carrier may offer other
options such as an alternative flight.
The Department has removed the phrase
“for reasons beyond the control of the
parties to the agreement” from § 382.40a
(c)(5) because it is confusing and could
appear to some as limiting the situations
in which alternative boarding must be
provided.
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8. 14 CFR 382.40a(c)(6)

Comments: American Trans Air
thought that airports and not carriers
should be responsible for maintaining
all lifts and other accessibility
equipment in proper working condition.
This commenter stated that joint
responsibility between a carrier and an
airport is appropriate only if the carrier
is a frequent user, is responsible for
more than 10% of enplanements, or has
regularly scheduled service. The PVA
would like for the final rule to include
a regular schedule for deployment and
testing of lifts to ensure that any
mechanical difficulties are discovered
and resolved before a passenger needs
the equipment to board an aircraft. This
disability organization thought the final
rule should require regular maintenance
and testing on a schedule consistent
with manufacturer instructions. If
equipment cannot be repaired the same
day, then the disability group
commenter would like for the carrier to
be required to make arrangements for
replacement.

DOT Response: The Department
believes that airports and carriers can
negotiate among themselves to
determine their respective
responsibilities in paying for and
maintaining mechanical lifts or other
suitable devices. See response to
comments regarding “Responsibility for
Obtaining and Maintaining Lifts” for a
fuller discussion of why the Department
believes airports and carriers can
negotiate among themselves.

Additionally, the Federal Aviation
Administration (FAA) has an Advisory
Circular on Lift Maintenance titled
“Guide Specification for Devices Used
to Board Airline Passengers With
Mobility Impairments” (AC No. 150/
5220-21B) as guidance on how to
maintain lifts in proper working
condition. Carriers and airports share a
joint responsibility to ensure that
passengers with disabilities have the
opportunity to use aircraft with 31 or
more seats.

9. 14 CFR 382.40a(d)(1)

Comments: American Trans Air
requested that the Department consider
requiring Fixed Base Operators (FBOs)
and other contract service providers
involved in the use of boarding
assistance equipment to be responsible
for their own training. This commenter
also suggested that the Department
require airports where the carrier is not
a frequent user to be responsible for
ensuring service/contract providers are
trained/certified. A disability group
advocate, the PVA, recommended that
the training requirements for personnel

be stronger and suggested regular
training of personnel with periodic
refreshers.

DOT Response: Carriers and airports
are ultimately responsible for ensuring
that contract service providers are
adequately trained in the use of
boarding assistance equipment. The
general part 382 requirement of training
to proficiency includes refresher
training, as needed, to maintain
proficiency. We note that § 382.61,
which applies to carriers that operate
aircraft with more than 19 seats,
requires refresher training as
appropriate to the duties of each
employee to ensure that proficiency is
maintained. For example, for personnel
involved in providing boarding
assistance, training to proficiency would
cover the use of the boarding assistance
equipment used by the carrier and
appropriate boarding assistance
procedures that safeguard the safety and
dignity of passengers.

49 CFR Part 27
1. 49 CFR 27.72(a)

Comments: One person with a
disability expressed concern about the
fact that the NPRM is limited to
boarding assistance at airports with
more than 10,000 annual enplanements.

DOT Response: The Department made
the tentative decision not to apply this
rule to airports with fewer than 10,000
enplanements because these airports are
non-primary airports—small airports
that often may not have regularly
scheduled service. Airports with 10,000
or more annual enplanements are
primary airports that have more
commercial-service traffic and where
lifts would receive more use. The 10,000
enplanement threshold is the same
standard that has applied since 1996 to
ramp/lift assistance for aircraft with 19
through 30 seats.

2.49 CFR 27.72(b)

Comments: One commenter agreed
that sub-section (¢ ) of § 27.72 should
apply to aircraft with a seating capacity
of 19 through 30 passengers only so long
as exemption for 19-seat aircraft models
such as the Jetstream 31 remain.

DOT Response: The requirement for
airports and carriers to jointly provide
ramps or lifts for aircraft with 19
through 30 passenger seats does not
override the existing exemption for
certain aircraft such as the Jetstream 31.
Indeed, the requirement as it pertains to
19 through 30 seat aircraft and the
exemption for three aircraft types have
been in existence since 1996. Nothing in
the current proceeding affects them.

3.49 CFR 27.72(c)(1)

Comments: American Trans Air
supported the requirement that airport
operators negotiate in good faith with
each carrier, but would like the cost of
boarding devices to be apportioned
between operator and carrier based on
enplanements and/or departures.

DOT Response: Again, the
Department believes that airports and
carriers can negotiate among themselves
to determine their respective
responsibilities in paying for
mechanical lifts or other suitable
devices. Airports and carriers have
worked together for decades to find a
basis for agreement on a wide variety of
air transportation issues, so the concept
of airports and air carriers negotiating to
determine how accessibility will be
provided is appropriate.

4. 49 CFR 27.72(c)(2)

Comments: American Trans Air
commented that Chicago Express’s
aircraft are currently exempt from the
requirement to implement agreement
within the specified time frame because
its entire fleet consists of the Jetstream
31, a 19-seat aircraft model determined
by the Department of Transportation to
be unsuitable for boarding assistance by
lift. On behalf of Chicago Express, its
affiliate/code-share partner, this carrier
requested an 18-month period from the
date Chicago Express acquires aircraft/
equipment that is not exempt to the date
that it must use mechanical lifts.

DOT Response: The Department will
not allow an additional 18-month
compliance period for carriers that
choose to begin operating aircraft for
which boarding assistance by lift is
required. The purpose of the initial
phase-in period was to enable carriers to
avoid costs through an overly abrupt
start-up requirement. By now all carriers
should be aware of the general boarding
assistance requirements for aircraft
with19 through 30 seats and realize that
they must acquire lifts or other suitable
devices if they operate aircraft for which
boarding assistance by lift is required.

5. 49 CFR 27.72(c)(3)

Comments: Some disability advocates
such as Access to Independence and
Mobility were concerned about
exemptions for aircraft carrying fewer
than 19 passengers, and for float planes.
They believe that it is technically
feasible to provide safe and dignified
access to small aircraft currently exempt
from level boarding requirements. These
commenters suggest widening the scope
of air carrier regulations to require
boarding access for all commercial
airline flights regardless of aircraft size.
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Representatives of industry supported
the current exemptions in § 382.40 for
three specific 19-seat aircraft models,
aircraft with fewer than 19 passenger
seats, and float planes. One disability
group recommended replacing the word
“lift” in § 27.72(c)(3)(iv) with “boarding
assistance device” since not all boarding
assistance devices are lifts.

DOT Response: The Department has
replaced the word “lift” in
§ 27.72(c)(3)(iv) with the phrase “lifts,
ramps, or other suitable boarding
devices” because a lift is not the only
acceptable boarding device. See
response to comments regarding
§ 382.39(a)(2) for a discussion of why
the Department has exempted small
aircraft and float planes from level
boarding requirements.

6. 49 CFR 27.72(c)(4)

Comments: American Trans Air
commented that it supports this
provision and understands that it would
be able to refuse transport for passengers
with disabilities without jeopardy
according to § 382.21 (refusal of service)
since hand-carrying is not an option.

DOT Response: See response to
comments regarding § 382.40a(c)(5).

7.49 CFR 27.72(c)(5)

Comments: American Trans Air
commented that it supports the
provision but believes the responsibility
for maintaining the lifts and other
accessibility equipment should be
apportioned based on proportionate use
of the facility.

DOT Response: See response to
comments regarding § 382.40a(c)(6).

8. 49 CFR 27.72(d)(1)

Comments: One carrier commented
that it supports the provision but would
like the costs to be allocated between
operator and carrier based on
proportionate use of facility. Two
commenters representing airports
argued that airports must have
flexibility to: assess costs/charges for
procurement and maintenance of lifts,
require airlines to be responsible for
training of all employees in the use of
lifts, establish basic safety and
insurance requirements before airlines
can use lifts, and release the airports of
liability if carriers do not follow these
procedures. The Paralyzed Veterans of
America thought DOT should require
copies of all contracts negotiated under
this rule be submitted to DOT for review
and made available to the public as a
means of ensuring compliance and
determing the responsible party. The
American Association of Airport
Executives suggested adding “where
level entry boarding is not otherwise

available” to the end of the first
sentence to conform the airport
requirement with the air carrier
requirement.

DOT Response: The Department will
add the sentence “where level entry
boarding is not otherwise available” to
the end of the first sentence to conform
the airport requirement with the air
carrier requirement. The Department
will not allocate the costs between
operator and carrier based on
proportionate use of facility. Airports
and carriers can negotiate among
themselves to determine their respective
responsibilities in paying for and
maintaining mechanical lifts or other
suitable devices. See response to
comments regarding § 382.40a(c)(1) for
further detail.

9. 49 CFR 27.72(d)(2)

The comments and issues here are
identical to those discussed in
§382.40a(c)(2) earlier. See that section
for a discussion of comments and DOT
response.

10. 49 CFR 27.72(d)(3)

Comments: One commenter expressed
his view that existing lifts on the market
will not accommodate widebody aircraft
and requested that the failure of airports
to have lifts for widebodies on-site not
constitute non-compliance. Two
commenters wrote that they were aware
of two companies that manufacture lifts
that service large aircraft.

DOT Response: See response to
comments regarding § 382.40a(c)(4).

11. 49 CFR 27.72(d)(4)

The comments and issues here are
identical to those discussed in
§ 382.40a(c)(5) earlier. See that section
for a discussion of comments and DOT
response.

12. 49 CFR 27.72(d)(5)

The comments and issues here are
identical to those discussed in
§382.40a(c)(6) earlier. See that section
for a discussion of comments and DOT
response.

13. 49 CFR 27.72(e)

Comments: American Trans Air
supported the provision that airports
shall ensure that airport personnel
involved in providing boarding
assistance are trained. This commenter
also requested that the Department
impose responsibility on the airports
where the carrier is not a frequent user
of the airport for ensuring that service/
contract providers are trained. The PVA
recommended that the training
requirements for personnel be stronger

and suggested regular training of

personnel with periodic refreshers.
DOT Response: See response to

comments regarding § 382.40a(d)(1).

Regulatory Analysis and Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This action has been determined to be
non-significant under Executive Order
12866 and the Department of
Transportation Regulatory Policies and
Procedures. Any costs or benefits
resulting from this action would be so
minimal that no further assessment is
required since existing lifts, or lifts
previously in place in response to the
small aircraft lift rule, will be sufficient
to meet the proposed requirements in
many situations. The Office of the
Secretary has prepared and placed in
the docket a regulatory evaluation of the
final rule.

B. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’’). This final rule
does not adopt any regulation that: (1)
Has substantial direct effects on the
States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities.
We hereby certify that this final rule
will not have a significant economic
impact on a substantial number of small
entities because the overall national
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annual costs are not great, few of the
aircraft covered by this rule are operated
by small entities, and few of commercial
service airports covered by this rule
could properly be regarded as small
entities.

E. Paperwork Reduction Act

This rule imposes no new information
reporting or record keeping
necessitating clearance by the Office of
Management and Budget.

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects
14 CFR Part 382

Air carriers, Consumer protection,
Individuals with disabilities, Reporting
and recordkeeping requirements.

49 CFR Part 27

Airports, Civil rights, Individuals
with disabilities, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 14 CFR part 382 and 49 CFR
part 27 are amended as follows:

1. The authority citation for 14 CFR
part 382 is revised to read as follows:

Authority: 49 U.S.C. 41702, 47105, and
41712.

2.In 14 CFR Part 382, the term
“handicapped person” or “handicapped
passenger” is revised to read
“individual with a disability”” wherever
it occurs. The term “handicapped
persons” or “handicapped passengers”
is revised to read “individuals with a
disability” whenever it occurs.

3. Section 382.39(a)(2) is revised to
read as follows:

§382.39 Provision of services and
equipment.
* * * * *

(a) * % %

(2) Boarding shall be by level-entry
loading bridges or accessible passenger
lounges, where these means are
available. Where these means are
unavailable, assistance in boarding
aircraft with 30 or fewer passenger seats
shall be provided as set forth in
§ 382.40, and assistance in boarding
aircraft with 31 or more seats shall be
provided as set forth in § 382.40a. In no
case shall carrier personnel hand-carry
a passenger in order to provide boarding
or deplaning assistance (i.e., directly
pick up the passenger’s body in the
arms of one or more carrier personnel to
effect a change of level that the
passenger needs to enter or leave the

aircraft). Hand-carrying of passengers is
permitted only for emergency

evacuations.
* * * * *

4. A new section 382.40a is added to
read as follows:

§382.40a Boarding assistance for large
aircraft.

(a) Paragraphs (b) and (c) of this
section apply to air carriers conducting
passenger operations with aircraft
having a seating capacity of 31 or more
passengers at airports with 10,000 or
more annual enplanements, in any
situation where passengers are not
boarded by level-entry loading bridges
or accessible passenger lounges.

(b) Carriers shall, in cooperation with
the airports they serve, provide boarding
assistance to individuals with
disabilities using mechanical lifts,
ramps, or other suitable devices that do
not require employees to lift or carry
passengers up stairs.

(c) (1) Each carrier that does not
provide passenger boarding by level-
entry loading bridges or accessible
passenger lounges shall negotiate in
good faith with the airport operator at
each airport concerning the acquisition
and use of boarding assistance devices.
The carrier(s) and the airport operator
shall, by no later than March 4, 2002,
sign a written agreement allocating
responsibility for meeting the boarding
assistance requirements of this section
between or among the parties. The
agreement shall be made available, on
request, to representatives of the
Department of Transportation.

(2) The agreement shall provide that
all actions necessary to ensure
accessible boarding for passengers with
disabilities are completed as soon as
practicable, but no later than December
4, 2002. All air carriers and airport
operators involved are jointly
responsible for the timely and complete
implementation of the agreement.

(3) Under the agreement, carriers may
require that passengers wishing to
receive boarding assistance requiring
the use of a lift for a flight check in for
the flight one hour before the scheduled
departure time for the flight. If the
passenger checks in after this time, the
carrier shall nonetheless provide the
boarding assistance by lift if it can do so
by making a reasonable effort, without
delaying the flight.

(4) Level-entry boarding assistance
under the agreement is not required
with respect to float planes or with
respect to any widebody aircraft
determined by the Department of
Transportation to be unsuitable for
boarding assistance by lift, ramp, or
other device on the basis that no

existing boarding assistance device on
the market will accommodate the
aircraft without a significant risk of
serious damage to the aircraft or injury
to passengers or employees.

(5) When level-entry boarding
assistance is not required to be provided
under paragraph (c)(4) of this section, or
cannot be provided as required by
paragraphs (b) and (c) of this section
(e.g., because of mechanical problems
with a lift), boarding assistance shall be
provided by any available means to
which the passenger consents, except
hand-carrying as defined in § 382.39
(a)(2).

(6) The agreement shall ensure that all
lifts and other accessibility equipment
are maintained in proper working
condition.

(d) The training of carrier personnel
required by § 382.61 shall include, for
those personnel involved in providing
boarding assistance, training to
proficiency in the use of the boarding
assistance equipment used by the carrier
and appropriate boarding assistance
procedures that safeguard the safety and
dignity of passengers.

5. The authority citation for Part 27
continues to read as follows:

Authority: Sec. 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794); sec.
16(a) and (d) of the Federal Transit Act of
1964, as amended (49 U.S.C. 5310(a) and (f);
sec. 165(b) of the Federal-Aid Highway Act
of 1973, as amended (23 U.S.C. 142nt).

6. In 49 CFR part 27, § 27.72 is revised
to read as follows:

§27.72 Boarding assistance for aircraft.

(a) Paragraphs (b)—(e) of this section
apply to airports with 10,000 or more
annual enplanements.

(b) Airports shall, in cooperation with
carriers serving the airports, provide
boarding assistance to individuals with
disabilities using mechanical lifts,
ramps, or other devices that do not
require employees to lift or carry
passengers up stairs. Paragraph (c) of
this section applies to aircraft with a
seating capacity of 19 through 30
passengers. Paragraph (d) of this section
applies to aircraft with a seating
capacity of 31 or more passengers.

(c) (1) Each airport operator shall
negotiate in good faith with each carrier
serving the airport concerning the
acquisition and use of boarding
assistance devices for aircraft with a
seating capacity of 19 through 30
passengers. The airport operator and the
carrier(s) shall, by no later than
September 2, 1997, sign a written
agreement allocating responsibility for
meeting the boarding assistance
requirements of this section between or
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among the parties. The agreement shall
be made available, on request, to
representatives of the Department of
Transportation.

(2) The agreement shall provide that
all actions necessary to ensure
accessible boarding for passengers with
disabilities are completed as soon as
practicable, but no later than December
2, 1998, at large and medium
commercial service hub airports (those
with 1,200,000 or more annual
enplanements); December 2, 1999, for
small commercial service hub airports
(those with between 250,000 and
1,199,999 annual enplanements); or
December 2, 2000, for non-hub
commercial service primary airports
(those with between 10,000 and 249,999
annual enplanements). All air carriers
and airport operators involved are
jointly responsible for the timely and
complete implementation of the
agreement.

(3) Boarding assistance under the
agreement is not required in the
following situations:

(i) Access to aircraft with a capacity
of fewer than 19 or more than 30 seats;

(ii) Access to float planes;

(iii) Access to the following 19-seat
capacity aircraft models: the Fairchild
Metro, the Jetstream 31, and the Beech
1900 (C and D models);

(iv) Access to any other 19-seat
aircraft model determined by the
Department of Transportation to be
unsuitable for boarding assistance by
lift, ramp or other suitable device on the
basis of a significant risk of serious
damage to the aircraft or the presence of
internal barriers that preclude
passengers who use a boarding or aisle
chair to reach a non-exit row seat.

(4) When boarding assistance is not
required to be provided under
paragraph (c)(3) of this section, or
cannot be provided as required by
paragraphs (b) and (c) of this section
(e.g., because of mechanical problems
with a lift), boarding assistance shall be
provided by any available means to
which the passenger consents, except
hand-carrying as defined in 14 CFR
382.39(a)(2).

(5) The agreement shall ensure that all
lifts and other accessibility equipment

are maintained in proper working
condition.

(d)(1) Each airport operator shall
negotiate in good faith with each carrier
serving the airport concerning the
acquisition and use of boarding
assistance devices for aircraft with a
seating capacity of 31 or more
passengers where level entry boarding is
not otherwise available. The airport
operator and the carrier(s) shall, by no
later than March 4, 2002 sign a written
agreement allocating responsibility for
meeting the boarding assistance
requirements of this section between or
among the parties. The agreement shall
be made available, on request, to
representatives of the Department of
Transportation.

(2) The agreement shall provide that
all actions necessary to ensure
accessible boarding for passengers with
disabilities are completed as soon as
practicable, but no later than December
4, 2002. All air carriers and airport
operators involved are jointly
responsible for the timely and complete
implementation of the agreement.

(3) Level-entry boarding assistance
under the agreement is not required
with respect to float planes or with
respect to any widebody aircraft
determined by the Department of
Transportation to be unsuitable for
boarding assistance by lift, ramp, or
other device on the basis that no
existing boarding assistance device on
the market will accommodate the
aircraft without a significant risk of
serious damage to the aircraft or injury
to passengers or employees.

(4) When level-entry boarding
assistance is not required to be provided
under paragraph (d)(3) of this section, or
cannot be provided as required by
paragraphs (b) and (d) of this section
(e.g., because of mechanical problems
with a lift), boarding assistance shall be
provided by any available means to
which the passenger consents, except
hand-carrying as defined in 14 CFR
382.39(a)(2).

(5) The agreement shall ensure that all
lifts and other accessibility equipment
are maintained in proper working
condition.

(e) In the event that airport personnel
are involved in providing boarding

assistance, the airport shall ensure that
they are trained to proficiency in the use
of the boarding assistance equipment
used at the airport and appropriate
boarding assistance procedures that
safeguard the safety and dignity of
passengers.

Issued this 27th day of April 2001 at
Washington, DC.
Norman Y. Mineta,
Secretary of Transportation.
[FR Doc. 01-11201 Filed 5-1-01; 10:22 am]
BILLING CODE 4910-62-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, 522, 524, 529,
and 558

Animal Drugs, Feeds, and Related
Products; Tylosin Tartrate for
Injection, etc.; Withdrawal of Approval
of NADAs

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of 13
new animal drug applications (NADAsS)
listed below. In a notice published
elsewhere in this issue of the Federal
Register, FDA is withdrawing approval
of the NADAs.

DATES: This rule is effective May 14,
2001.

FOR FURTHER INFORMATION CONTACT:
Pamela K. Esposito, Center for
Veterinary Medicine (HFV-210), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
5593.

SUPPLEMENTARY INFORMATION: The
following sponsors have requested that
FDA withdraw approval of the NADAs
listed below because the products are no
longer manufactured or marketed:

Sponsor

NADA Number Product (Drug)

21 CFR Cite Affected
(Sponsor Drug Labeler Code)

Elanco Animal Health, A Div. of Eli Lilly &
Co., Lilly Corporate Center, Indianapolis,
IN 46285.

NADA 12-585 Tylan Injectable (tylosin tartrate) ....

NADA 15-207 Hyferdex Injection (iron dextran
complex).

NADA 30-330 Tylocine Sulfa Tablets (sulfa-
diazine, sulfamerazine, sulfamethazine, tylosin).

522.2640b (000986)

522.1183(c) (000986)

not applicable
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Sponsor

NADA Number Product (Drug)

21 CFR Cite Affected
(Sponsor Drug Labeler Code)

Bioproducts, Inc., 320 Springside Dr., suite
300, Fairlawn, OH 44333-2435.

Young’s, Inc., Roaring Spring, PA 16673 .....

Veterinary Laboratories, Inc., 12340 Santa
Fe Dr., Lenexa, KS 66215.

Webel Feeds, Inc., Pittsfield, IL 62363

NADA 31-962 Tylan plus Neomycin Eye Powder
(neomycin sulfate, tylosin).

NADA 40-123 Toptic Ointment (cephalonium,
flumethasone, iodochlorhydroxyquin,
piperocaine hydrochloride, polymyxin B sulfate).

NADA 47-092 Tribodine (ticarbodine)

NADA 47-353 Ferti-Cept (chorionic gonadotropin)

NADA 92-602 Cephalothin Discs (cephaloridine) ..

NADA 96-678 Tribodine Capsules (ticarbodine) ....

NADA 93-518 Tylan 10 Plus (tylosin phosphate)

NADA 96-162 Hog Grow-R-Mix-4000, Hog Grow-
R-Mix-800 (tylosin phosphate).

NADA 42-889 Oxytocin Injection (oxytocin) ...........

NADA 116-196 Webel Tylan Premix (tylosin phos-
phate).

524.2640 (000986)
524.321 (000986)
520.2460a (000986)
522.1081(b) (000986)
529.360 (000986)
520.2460b (000986)
558.625(b)(2) (051359)
558.625(b)(13) (035393)
522.1680(b) (000857)

558.625(b)(73) (035098)

Following the withdrawal of approval
of these NADAs, Young’s, Inc., is no
longer the sponsor of any approved
applications. Therefore, 21 CFR
510.600(c) is amended to remove the
entries for the sponsor.

Elanco Animal Health’s NADA 30—
330 Tylocine Sulfa Tablets is not
codified in 21 CFR part 520. Therefore,
an amendment to the regulations for this
withdrawal is not required.

As provided below, the animal drug
regulations are amended to reflect the
withdrawal of approvals.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Parts 520, 522, 524, and 529
Animal drugs.
21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, 522, 524, 529, and
558 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entry for “Young’s, Inc.”,
and in the table in paragraph (c)(2) by
removing the entry “035393”".

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 520 continues to read as follows:
Authority: 21 U.S.C. 360b.
§520.2460

4. Section 520.2460 Ticarbodine oral
dosage forms is removed.

[Removed]

§520.2460a [Removed]

5. Section 520.2460a Ticarbodine
tablets is removed.

§520.2460b

6. Section 520.2460b Ticarbodine
capsules is removed.

[Removed]

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

7. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
§522.1081 [Amended]

8. Section 522.1081 Chorionic
gonadotropin for injection; chorionic
gonadotropin suspension is amended by
removing and reserving paragraph (b).

§522.1183 [Amended]

9. Section 522.1183 Iron
hydrogenated dextran injection is
amended by removing and reserving
paragraph (c).

§522.1680 [Amended]

10. Section 522.1680 Oxytocin
injection is amended in paragraph (b) by
removing “000857,”.

§522.2640b [Removed]

11. Section 522.2640b Tylosin tartrate
for injection is removed.

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

12. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

§524.321 [Removed]

13. Section 524.321 Cephalonium,
polymyxin B sulfate, flumethasone,
iodochlorhydroxyquin, piperocaine
hydrochloride topical-otic ointment is
removed.

§524.2640 [Removed]

14. Section 524.2640 Tylosin,
neomycin eye powder is removed.

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

15. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.

§529.360 [Removed]

16. Section 529.360 Cephalothin discs
is removed.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

17. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.625 [Amended]

18. Section 558.625 Tylosin is
amended by removing and reserving

paragraphs (b)(2), (b)(13), and (b)(73).
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Dated: April 23, 2001.
Linda Tollefson,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 01-11070 Filed 5—2—01; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 522, and 558

Animal Drugs, Feeds, and Related
Products; Technical Amendments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is updating the
animal drug regulations to reflect
changes to previously approved new
animal drug applications (NADAs).
Several sponsors currently listed as
sponsors of approved applications and
specified in the animal drug approval
regulations are incorrect. This action is
being taken to improve the accuracy of
the regulations.

DATES: This rule is effective May 3,
2001.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center for Veterinary
Medicine (HFV-6), Food and Drug
Administration, 7519 Standish Pl.,
Rockville, MD 20855, 301-827—4567.

SUPPLEMENTARY INFORMATION: FDA has
found several errors in the agency’s
regulations concerning approval of
animal drugs, feeds, and related
products including the list of sponsors
of approved applications. To correct
those errors, FDA is amending 21 CFR
510.600(c)(1) and (c)(2) to remove 28
sponsor names and their corresponding
drug labeler codes (DLCs) because the
firms are no longer the holders of any
approved NADAs. This document is
also amending the animal drug approval
regulations by correcting nonsubstantive
DLC errors in 21 CFR 522.2120, 558.274,
558.625, and 558.630.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the

congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 522

Animal drugs.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 522, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entries for “Albion
Laboratories, Inc.”, “Balfour Guthrie &
Co.”, “Diamond Shamrock Corp.”,
“DuPont Merck Pharmaceutical Co.”,
“Farmers Feed & Supply Co.”,
“Franklin Laboratories, Inc.”, “Gland-O-
Lac Co.”, “Michael Gordon, Inc.”,
“Henwood Feed Additives”, “Heska
Corp.”, “Hubbard Milling Co.”,
“Lemmon Co.”, “Mattox & Moore, Inc.”,
‘“McClellan Laboratories, Inc.”, “Nixon
and Co.”, “Osborn Laboratories, Inc.”,
‘“Peter Hand Foundation”, “Premier
Malt Products, Inc.”, “Protein Blenders,
Inc.”, “The Rath Packing Co.”, “Rhone
Merieux Canada, Inc.”, “Shell Chemical
Co.”, ““Square Deal Fortification Co.”,
“Sterling Winthrop, Inc.”, “Syntex
Animal Health, Inc.”, “V.P.O., Inc.”,
“Vet-A-Mix, Inc.”, and ‘“Westchester
Veterinary Products, Inc.”, and in the
table in paragraph (c)(2) by removing
the entries for “000033, 000056, 000693,
000934, 010290, 010290, 011461,
011485, 011789, 012190, 012487,
025001 026186, 027863, 028260,
032707, 033999, 036108, 043728,
043729, 043732, 043735, 043737,
043738, 043743, 043744, 047015,
049047, and 063604 ”".

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

3. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.2120 [Amended]

4. Section 522.2120 Spectinomycin
dihydrochloride injection is amended in
paragraph (b) by removing ‘“Nos. 000033
and 059130” and adding in its place
“No. 059130”.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

5. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.274 [Amended]

6. Section 558.274 Hygromycin B is
amended by removing and reserving
paragraph (a)(5); by removing 011790
and” in paragraph (a)(7); and by
removing “026186,” from the “Sponsor’
column in the table in paragraphs

(c)(1)(i) and (c)(1)(ii).

§558.625 [Amended]

7. Section 558.625 Tylosin is
amended by removing and reserving
paragraphs (b)(16), (b)(19), and (b)(34),
and in paragraph (b)(79) by removing
012286 and adding in its place
“017519”.

)

§558.630 [Amended]

8. Section 558.630 Tylosin and
sulfamethazine is amended in
paragraph (b)(8) by removing *,
026186"".

Dated: April 23, 2001.

Linda Tollefson,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 01-11158 Filed 5-2—-01; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 11
RIN 1076-AE15

Law and Order on Indian Reservations

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Temporary final rule and
request for comments.

SUMMARY: The Bureau of Indian Affairs
(BIA) is amending its regulations
contained in 25 CFR Part 11 to add the
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Santa Fe Indian School property
(Southwest Region, New Mexico) to the
listing of courts of Indian offenses. This
amendment will establish a Court of
Indian Offenses for a period not to
exceed one year. It is necessary to
establish a Court of Indian Offenses
with jurisdiction over the Santa Fe
Indian School property in order to
protect lives and property.

DATES: Effective Date: This rule is
effective on May 3, 2001 and expires on
May 1, 2002.

Comments Date: Comments must be
received on or before July 2, 2001.
ADDRESSES: Send comments on this rule
to Ralph Gonzales, Office of Tribal
Services, Bureau of Indian Affairs, 1849
C Street NW., MS 4660, Washington, DC
20240.

FOR FURTHER INFORMATION CONTACT: Iris
A. Drew, Tribal Government Officer,
Southwest Regional Office, Bureau of
Indian Affairs, 615 First Street NW.,
Albuquerque, NM 87125-6567, at (505)
346—7592; or Ralph Gonzales, Branch of
Judicial Services, Office of Tribal
Services, Bureau of Indian Affairs, 1849
C Street NW., MS 4660 Washington, DC
20240, at (202) 208-4401.
SUPPLEMENTARY INFORMATION: The
authority to issue this rule is vested in
the Secretary of the Interior by 5 U.S.C.
301 and 25 U.S.C. 2 and 9; and 25
U.S.C. 13, which authorizes
appropriations for “Indian judges.” See
Tillett v. Hodel, 730 F.Supp. 381 (W.D.
Okla. 1990), aff’d 931 F.2d 636 (10th
Cir. 1991) United States v. Clapox, 13
Sawy. 349, 35 F. 575 (D.Ore. 1888). This
rule is published in exercise of the
rulemaking authority delegated by the
Secretary of the Interior to the Assistant
Secretary—Indian Affairs.

On December 27, 2000, Congress
passed the Omnibus Indian
Advancement Act of 2000, Public Law
106-568, 114 Stat. 2868. Section 823(a)
of that Act places the Santa Fe Indian
School property and the Indian Hospital
in “trust for the benefit of the 19
Pueblos of New Mexico,” which
establishes federal Indian criminal
jurisdiction over the Santa Fe Indian
School and Indian Hospital grounds to
wit:

In general—The land described in this
subsection is the tract of land, located in the
city and county of Santa Fe, New Mexico,
upon which the Santa Fe Indian School is
located and more particularly described as all
that certain real property, excluding the
tracts described in paragraph (2), as shown in
the United Sates General Land Office Plat of
the United States Indian School Tract dated
March 19, 1937, and recorded at Book 363,
Page 024, Office of the Clerk, Santa Fe
County, New Mexico, containing a total
acreage of 131.43 acres, more or less.

(2) Exclusions—The excluded tracts
described in this paragraph are all portions
of any tracts heretofore conveyed by the
deeds recorded in the Office of the Clerk,
Santa Fe County, New Mexico, at—

(A) Book 114, Page 106, containing 0.518
acres, more or less;

(B) Book 122, Page 45, containing 0.238
acres, more or less;

(C) Book 123, Page 228, containing 14.95,
more or less; and

(D) Book 130, Page 84, containing 0.227
acres, more or less,

leaving, as the net acreage to be included in

the land described in paragraph (1) and taken

into trust pursuant to subsection (a), a tract

containing 115.5 acres, more or less.

Limitations and Conditions—The land taken

into trust pursuant to subsection (a) shall

remain subject to—

(1) Any existing encumbrances, rights of
way, restrictions, or easements of record,;

(2) The right of the Indian Health Service
to continue use and occupancy of 10.23 acres
of such land which are currently occupied by
the Santa Fe Indian Hospital and its parking
facilities as more fully described as Parcel
“A” in legal description No. Pd-K-51-06-01
and recorded as Document No. 059-3—-778,
Bureau of Indian Affairs Land Title &
Records Office, Albuquerque, New Mexico;
and

(3) The right of the United States to use,
without cost, additional portions of land
transferred pursuant to this section, which
are contiguous to the land described in
paragraph (2), for purposes of the Indian
Health Service.

Id. at §§823(b)—(c).

A provisional Court of Indian
Offenses must be established for the
Santa Fe Indian School and Indian
Hospital to protect the lives, persons,
and property of people residing at and
attending or visiting the school and
hospital, until the 19 Pueblos establish
a tribal court or otherwise request a CFR
Court to exercise criminal jurisdiction.
This court shall function for a period
not to exceed one year. Judges of the
Court of Indian Offenses shall be
authorized to exercise all the authority
provided under 25 CFR part 11
including: Subpart D—Criminal
Offenses; Subpart H—Appellate
Proceedings; Subpart J—Juvenile
Offender Procedure; issuance of arrest
and search warrants pursuant to 25 CFR
11.302 and 11.305 and the Indian Law
Enforcement Reform Act, 25 U.S.C.
2803(2) (1998). BIA officials had already
begun to set up a provisional Court of
Indian Offenses pursuant to 25 CFR
11.100(a) for the Southwest Region to
address this law enforcement need. This
final rule is intended to establish a
provisional Court of Indian Offenses.
This court will not be exercising the
following authority under 25 CFR part
11: Subpart E—Civil Actions; Subpart
F—Domestic Relations; Subpart G—

Probate Proceedings; Subpart I—
Children’s Court; and Subpart K—
Minor-in-Need-of-Care Procedure.

Determination To Issue a Final Rule

The Department has determined that
the public notice and comment
provisions of the Administrative
Procedure Act, 5 U.S.C. 553(b), do not
apply because of the good cause
exception under 5 U.S.C. 553(b)(3)(B),
which allows the agency to suspend the
notice and public procedure when the
agency finds for good cause that those
requirements are impractical,
unnecessary and contrary to the public
interest. This amendment will establish
a provisional Court of Indian Offenses
for the Santa Fe Indian School property
and Indian Hospital, New Mexico, that
was placed in trust for the benefit of the
19 Pueblos. If this provisional court is
not established, there is a potential risk
to public safety and a further risk of
significant financial liability to the
Federal Government from a lawsuit for
failure to execute diligently its trust
responsibility and provide adequate law
enforcement on trust land. Delaying this
rule to solicit public comment through
the proposed rulemaking process would
thus be contrary to the public interest.

Determination To Make Rule Effective
Immediately

We are making the rule effective on
the date of publication in the Federal
Register as allowed under the good
cause exception in 5 USC 553(d)(3).
Delaying the effective date of this rule
is unnecessary and contrary to the
public interest because there is a critical
need to expedite establishment of this
Court of Indian Offenses. There is now
a void in law enforcement at the Santa
Fe Indian School and Indian Hospital
and an increase in visitors to the
grounds of these facilities is imminent.
For these reasons, an immediate
effective date is in the public interest
and in the interest of the Pueblos.
Accordingly, this amendment is issued
as a final rule effective immediately.

We invite comments on any aspect of
this rule and we will revise the rule if
comments warrant. Send comments on
this rule to the address in the ADDRESSES
section.

Regulatory Planning and Review
(Executive Order 12866)

In accordance with the criteria in
Executive Order 12866, this rule is not
a significant regulatory action. OMB
makes the final determination under
Executive Order 12866.

a. This rule will not have an annual
economic effect of $100 million or
adversely affect an economic sector,
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productivity, jobs, the environment, or
other units of government. A cost-
benefit and economic analysis is not
required. The establishment of this
Court of Indian Offenses is estimated to
cost less than $200,000 annually to
operate. The cost associated with the
operation of this court will be shared
among the Office of Indian Education,
the Bureau of Indian Affairs, and Indian
Health Service.

b. This rule will not create
inconsistencies with other agencies’
actions. The Department of the Interior
through the Bureau of Indian Affairs has
the sole responsibility and authority to
establish Courts of Indian Offenses on
Indian reservations.

c. This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients. The establishment of
this Court of Indian Offences will not
affect any program rights of the nineteen
Pueblos. Its primary function will be to
administer justice for misdemeanor
offenses within the Santa Fe Indian
School grounds. The court’s jurisdiction
will be limited to criminal offense
provided in 25 CFR part 11.

d. This rule will not raise novel legal
or policy issues. The Solicitor analyzed
and upheld the Department of the
Interior’s authority to establish Courts of
Indian Offenses in a memorandum
dated February 28, 1935. The Solicitor
found that authority to rest principally
in the statutes placing supervision of the
Indians in the Secretary of the Interior,
25 U.S.C. 2 and 9, and 25 U.S.C. 13,
which authorizes appropriations for
“Indian judges.” The United States
Supreme Court recognized the authority
of the Secretary to promulgate
regulations with respect to Courts of
Indian Offenses in United States v.
Clapox, 35 F. 575 (D.Ore. 1888).

Regulatory Flexibility Act

The Department of the Interior, BIA,
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). An initial
Regulatory Flexibility Analysis is not
required. Accordingly, a Small Entity
Compliance Guide is not required. The
amendment to 25 CFR part 11.100(a)
will establish a Court of Indian Offences
with limited criminal jurisdiction over
Indians within a limited geographical
area at Santa Fe, New Mexico.
Accordingly, there will be no impact on
any small entities.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.
The establishment of this Court of
Indian Offenses is estimated to cost less
than $200,000 annually to operate. The
cost associated with the operation of
this court will be shared among the
Office of Indian Education, the Bureau
of Indian Affairs, and Indian Health
Service.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. This is a court
established specifically for the
administration of misdemeanor justice
for Indians located within the
boundaries of the Santa Fe Indian
School, New Mexico and will not have
any cost or price impact on any other
entities in the geographical region.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This is a court established specifically
for the administration of misdemeanor
justice for Indians located within the
boundaries of the Santa Fe Indian
School, New Mexico, and will not have
an adverse impact on competition,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

Z. This rule will not “significantly or
uniquely” affect small governments. A
Small Government Agency Plan is not
required. The establishment of this
Court of Indian Offences will not have
jurisdiction to affect any rights of the
small governments. Its primary function
will be to administer justice for
misdemeanor offenses within the Santa
Fe Indian School grounds. Its
jurisdiction will be limited to criminal
offense provided in 25 CFR part 11.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year; i.e., it is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings Implication Assessment
(Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant

takings implications. A takings
implication assessment is not required.
The amendment to 25 CFR part
11.100(a) will establish a Court of
Indian Offences with limited criminal
jurisdiction over Indians within a
limited geographical area at Santa Fe,
New Mexico. Accordingly, there will be
no jurisdictional basis for to adversely
affect any property interest because the
court’s jurisdiction is solely personal
jurisdiction over Indians.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have significant
Federalism effects. A Federalism
assessment is not required. The Solicitor
found that authority to rest principally
in the statutes placing supervision of the
Indians in the Secretary of the Interior,
25U.S.C. 2 and 9; and 25 U.S.C. 13,
which authorizes appropriations for
“Indian judges.” The United States
Supreme Court recognized the authority
of the Secretary to promulgate
regulations with respect to Courts of
Indian Offenses in United States v.
Clapox, 35 F. 575 (D.Ore. 1888).

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. The Solicitor
analyzed and upheld the Department of
the Interior’s authority to establish
Courts of Indian Offenses in a
memorandum dated February 28, 1935.
The Solicitor found that authority to rest
principally in the statutes placing
supervision of the Indians in the
Secretary of the Interior, 25 U.S.C. 2 and
9; and 25 U.S.C. 13, which authorizes
appropriations for “‘Indian judges.” The
United States Supreme Court recognized
the authority of the Secretary to
promulgate regulations with respect to
Courts of Indian Offenses in United
States v. Clapox, 35 F. 575 (D.Ore.
1888). Part 11 also requires the
establishment of an appeals court; hence
the judicial system defined in Executive
Order 12988 will not normally be
involved in this judicial process.

Paperwork Reduction Act

This regulation does not require an
information collection under the
Paperwork Reduction Act. The
information collection is not covered by
an existing OMB approval. An OMB
form 83-I has not been prepared and
has not been approved by the Office of
Policy Analysis. No information is being
collected as a result of this court
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exercising its limited criminal
misdemeanor jurisdiction over Indians
within the exterior boundaries of the
Santa Fe Indian School, New Mexico.

National Environmental Policy Act

We have analyzed this rule in
accordance with the criteria of the
National Environmental Policy Act and
516 DM. This rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. An environmental impact
statement/assessment is not required.
The establishment of this Court of
Indian Offenses conveys personal
jurisdiction over the criminal
misdemeanor actions of Indians with
the exterior boundaries of the Santa Fe
Indian School and does not have any
impact of the environment.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments’ (59 FR 22951) and 512
DM 2, we have evaluated potential
effects on federally recognized Indian
tribes and have determined that there
are no potential effects. The amendment
to 25 CFR part 11.100(a) does not apply
to any of the 558 federally recognized
tribes, except the 19 Pueblos in New
Mexico that have requested the
establishment of the provisional Court
of Indian Offences until they establish a
tribal court to provide for a law and
order code and judicial system to deal
with law and order on the trust land at
Santa Fe Indian School. The Department
of the Interior, in establishing this
provisional court, is fulfilling its trust
responsibility and complying with the
unique government-to-government
relationship that exists between the
Federal Government and Indian tribes.

List of Subjects in 25 CFR Part 11

Courts, Indians-Law, Law
enforcement, Penalties.

For the reasons stated in the
preamble, we are amending part 11,
chapter I of title 25 of the Code of
Federal Regulations, as set forth below.
This amendment is effective from May
3, 2001 to May 1, 2002.

PART 11—LAW AND ORDER ON
INDIAN RESERVATIONS

1. The authority citation for part 11
continues to read as follows:

Authority: R.S. 463; 25 U.S.C. 2, 38 Stat.
586; 25 U.S.C. 200, unless otherwise noted.

2. Section 11.100 is amended by
adding new paragraph (a)(14) to read as
follows:

§11.100 Listing of Courts of Indian
Offenses.

(ﬁ] * x %

(14) Santa Fe Indian School Property,
including the Santa Fe Indian Health
Hospital (land in trust for the 19

Pueblos of New Mexico).

Dated: April 27, 2001.
James H. McDivitt,

Deputy Assistant Secretary—Indian Affairs
(Management).

[FR Doc. 01-11086 Filed 5—-2—01; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD07-01-033]

RIN 2115—AA97

Security Zone; Vicinity of Atlantic Fleet

Weapons Training Facility, Vieques,
PR and Adjacent Territorial Sea

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: At the request of the U.S.
Navy, the Coast Guard is establishing a
temporary security zone covering the
area of territorial sea and land adjacent
to the bombing and gunnery range
(Impact Area) at the naval installation
on the eastern end of Vieques Island,
Puerto Rico. The security zone is
needed to protect the bombing and
gunnery range, and adjacent land and
waters at the Navy’s Atlantic Fleet
Weapons Training Facility on Vieques
Island, PR, to ensure against
destruction, injury, or loss of
uninterrupted use. Only authorized
vessels are permitted to enter or remain
within the security zone.

DATES: This rule is effective from 3 p.m.,
April 26, 2001 until 11:59 p.m., April
30, 2001.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [CGD07-01—
033] and are available for inspection or
copying at the Seventh Coast Guard
District office, 909 S.E. First Avenue,
Room 918, Miami, FL, 33131, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Brian DeVries at (305) 415-6950.

SUPPLEMENTARY INFORMATION:

Regulatory Information

In order to protect the interests of
national security, and in accordance
with the Presidential Directive of Jan 31,
2000, the President has directed the
conduct of Navy Training at the Atlantic
Fleet Weapons Training Facility on
Vieques Island, PR. Immediate action is
needed to ensure the uninterrupted use
by the U.S. Navy of the Training Facility
on Vieques, including the adjacent land
and waters, and to protect that facility
from destruction or injury. The Coast
Guard is promulgating the security zone
regulations to prevent interference with
the conduct of the Navy’s exercises for
the duration of the security zone. As a
result, the enforcement of the security
zone is a function directly involved in,
and necessary to, the Navy training
exercise. Accordingly, based on the
military function exception set forth in
the Administrative Procedure Act, 5
U.S.C. 553(a)(1), notice and comment
rule-making and advance publication,
pursuant to 5 U.S.C. 553(b) and (d), are
not required for this regulation.

Even if the requirements of 5 U.S.C.
553 would otherwise be applicable, the
Coast Guard for good cause finds that,
under 5 U.S.C. 553(b)(B) and (d)(3),
notice and public comment on the rule
before the effective date of the rule and
advance publication are impracticable
and contrary to the public interest.
There is an imminent need to use the
naval installation bombing and gunnery
range and the adjacent waters for
ongoing scheduled exercises by the
Navy which further the national
security interests of the United States.
Opportunity for notice and public
comment or advance publication of the
zone was impracticable since the Navy
did not request the establishment of the
zone until April 26, 2001. This
regulation is geographically and
temporally tailored to meet the needs of
national security with a minimal burden
on the public.

Background and Purpose

The Atlantic Fleet Weapons Training
Facility is located on the eastern end of
Vieques Island, PR. Use of this naval
installation is important to achieving
acceptable levels of military readiness
in accordance with established training
standards and requires training
exercises conducted with inert
ordnance. Such training exercises
cannot be safely or effectively
conducted if there are unauthorized
persons inside the training areas or if
the installation is damaged or personnel
are injured. The U.S. Army Corps of
Engineers has established a danger zone
in the vicinity of the bombing and
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gunnery target area, 33 CFR 334.1470,
that is in effect during these training
exercises. The Army Corps has also
established a restricted area off the coast
of the naval facility, 33 CFR 334.1480.

In order to further the interests of
national security, and in accordance
with the Presidential directive of
January 31, 2000, the President has
directed the conduct of Navy Training at
the Atlantic Fleet Weapons Training
Facility on Vieques Island, Puerto Rico.
During the current exercises, the
restricted area and danger zone have not
provided the degree of security required
for the naval facility. These operations
cannot be conducted if unauthorized
personnel or vessels are present inside
the security zone. Therefore, to ensure
against the destruction, injury or loss of
uninterrupted use of the naval
installation at Vieques, including the
adjacent land and waters, the Coast
Guard is establishing this security zone.

The Coast Guard previously
established a similar security zone (65
FR 25489) around the Atlantic Fleet
Weapons Training Facility, Vieques, PR.
Based on the Coast Guard’s experience
implementing that security zone and
discussions with the U.S. Navy, the
coordinates of the security zone being
implemented by this regulation have
been slightly modified. The coordinates
of the security zone being implemented
by this regulation have been altered so
that the zone no longer encompasses
commonly used transit paths between
Vieques, PR and traditional fishing
areas.

This security zone is established
pursuant to the authority of subpart D
of part 165 of Title 33 of the Code of
Federal Regulations and the Magnuson
Act regulations promulgated by the
President under 50 U.S.C. 191,
including subparts 6.01 and 6.04 of part
6 of Title 33 of the Code of Federal
Regulations. See E.O. 10173, as
amended. The security zone is needed
to protect the bombing and gunnery
range, and the adjacent facilities and
water, at Vieques Island, PR against
destruction, injury, or loss of
uninterrupted use. Pursuant to this
regulation, no vessel or person will be
allowed to enter or remain in the
security zone unless specifically
authorized to do so by the District
Commander or his designated
representatives. The District
Commander or his designated
representatives may grant permission
for a vessel to enter or remain within the
security zone when operations permit
and may condition that permission as
appropriate. As operations permit, all
efforts will be made to honor any
requests to enter.

Vessels or persons violating this
section are subject to the penalties set
forth in 50 U.S.C. 192 and 18 U.S.C.
3571: seizure and forfeiture of the
vessel, a monetary penalty of not more
than $250,000, and imprisonment for
not more than 10 years.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

Although the security zone covers an
area out to three miles from shore, the
zone will be in effect for a limited
amount of time. The vessel traffic in the
area normally consists of a small
number of commercial fishing vessels
and other vessels transiting the area.
These vessels are not allowed to enter
or transit the zone during these training
exercises under existing Army Corps of
Engineer regulations (33 CFR 334.1470
and 33 CFR 334.1480). These vessels
can redirect their transit around the
zone with only minor delays in time
and distance.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the vicinity of the Naval installation at
Vieques, PR and fishing vessels which
normally fish the area. These vessels are
not allowed to enter or transit the zone
during these training exercises under
existing Army Corps of Engineer
regulations (33 CFR 334.1470 and
334.1480). This security zone will not
have a significant economic impact on
a substantial number of these small
entities. Although the security zone will
cover an area out to three miles from

shore, the zone will be in effect only for
a limited amount of time.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we will assist small entities in
understanding this rule and how it
affects them. Small entities may call the
person identified in FOR FURTHER
INFORMATION CONTACT.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard anticipates this
temporary rule will be categorically
excluded from further environmental
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documentation under figure 2-1,
paragraph 34(g) of Commandant
Instruction M16475.1C. The
environmental analysis checklist and
Categorical Exclusion Determination
will be prepared and submitted after
establishment of this temporary security
zone, and will be available in the
docket. This temporary rule only
ensures the protection of Naval assets
and the uninterrupted use of the area for
scheduled Naval operations. Standard
Coast Guard manatee and turtle watch
measures will be in effect during Coast
Guard patrols of the security zone.
Deep-water routes will be used where
practical. Lookouts will be posted to
avoid collision with turtles and
manatees. If a collision occurs,
notification will be made to the U.S.
Fish & Wildlife Service at Boqueron,
Puerto Rico (787-851-7297). The
Categorical Exclusion Determination
will be available in the docket for
inspection or copying where indicated
under ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Temporary regulation: For the reasons
discussed in the preamble, the Coast
Guard amends 33 CFR part 165 as
follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A new temporary § 165.T07-033 is
added to read as follows:

§165.T07-033 Security Zone; Vieques
Island, PR.

(a) Location. The following area is
established as a Security Zone: An area
of water and land measured from the
mean high water line off the naval
reservation, along the east end of
Vieques Island extending from Cabellos
Colorados (18°-09.82' N, 065°-23.45' W)

due northeast 4 nautical miles to
position 18°-12.0" N, 065°-20.0' W, then
easterly around Vieques Island,
remaining 3 nautical miles from the
coast, to a point 3 nautical miles south
of Cayo Jalovita (18°-06.83' N, 065°-
21.25' W) at 18°-03.6' N, 065°20.33' W
then northwest to a baseline position of
18°-05.42' N, 065°-26.0' W at Puerto
Mosquito, including the rocks, cays, and
small islands within.

(b) Regulations. (1) In accordance
with the general regulations in § 165.33
of this part:

(i) No person or vessel may enter or
remain in this zone without the
permission of the District Commander
or designated representatives,

(ii) All persons within this zone shall
obey any direction or order of the
District Commander or designated
representatives,

(iii) The District Commander or
designated representatives may take
possession and control of any vessel in
this zone,

(iv) The District Commander or
designated representatives may remove
any person, vessel, article or thing from
this zone,

(v) No person may board, or take or
place any article or thing on board, any
vessel in this zone without the
permission of the District Commander
or designated representatives; and,

(vi) No person may take or place any
article or thing upon any waterfront
facility in this security zone without the
permission of the District Commander
or designated representatives.

(2) The District Commander or
designated representatives may grant
permission for individual vessels to
enter or remain within this security
zone when permitted by operational
conditions and may place conditions
upon that permission. Vessels permitted
to enter or remain in this zone must
radio the patrol commander upon
entering and departing the zone.

(c) Enforcement. Vessels or persons
violating this section are subject to the
penalties set out in 50 U.S.C. 192 and
18 U.S.C. 3571:

(1) Seizure and forfeiture of the
vessel;

(2) A monetary penalty of not more
than $250,000; and

(3) Imprisonment for not more than 10
years.

(d) Dates. This section is effective
from 3 p.m., April 26, 2001 until 11:59
p.m. April 30, 2001.

(e) Authority. In addition to the
authority in part 165, this section is also
authorized under authority of Executive
Order 10173, as amended.

Dated: April 26, 2001.
G.W. Sutton,

Captain, U.S. Coast Guard, Commander,
Seventh Coast Guard District Acting.

[FR Doc. 01-11153 Filed 5—2—01; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA143-4115a; FRL-6973-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Reasonably Available Control
Technology Requirements for Volatile
Organic Compounds and Nitrogen
Oxides

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is removing the
conditional status of its approval of the
Commonwealth of Pennsylvania State
Implementation Plan (SIP) revision that
requires all major sources of volatile
organic compounds (VOCs) and
nitrogen oxides (NOx) to implement
reasonably available control technology
(RACT). Pennsylvania has satisfied the
condition imposed in EPA’s conditional
limited approval published on March
23, 1998 (63 FR 13789). The intended
effect of this action is to remove the
conditional nature of EPA’s approval of
Pennsylvania’s VOC and NOx RACT
Regulation. The regulation retains its
limited approval status. Conversion of
the Pennsylvania VOC and NOx RACT
Regulation from limited to full approval
will occur when EPA has approved the
case-by-case RACT determinations
submitted by Pennsylvania.

DATES: This rule is effective on June 18,
2001 without further notice, unless EPA
receives adverse written comment by
June 4, 2001. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
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Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, and
the Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, at the
EPA Region III address above, or by e-
mail at wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 23, 1998 (63 FR 13789),
EPA granted a conditional limited
approval of the Pennsylvania SIP that
established and required all major
sources of VOGs and NOx to implement
RACT. This approval was granted on the
condition that Pennsylvania must, by no
later than April 22, 1999, certify that (1)
it had submitted case-by-case RACT
proposals for all sources subject to the
RACT requirements currently known to
the Pennsylvania Department of
Environmental Protection (PADEP), or
(2) demonstrate that the emissions from
any remaining subject sources
represented a de minimis level of
emissions as defined in the rulemaking
document.

On April 22, 1999, the PADEP
submitted a letter certifying that it had
met the terms and conditions imposed
by EPA in its March 23, 1998
conditional limited approval of its VOC
and NOx RACT regulations by
submitting 485 case by case VOC/NOx
RACT determinations as SIP revisions.
EPA concurs that Pennsylvania’s April
22,1999 certification satisfies the
condition imposed in its conditional
limited approval published on March
23, 1998. EPA is, therefore, removing
the conditional status of its approval of
Pennsylvania’s VOC and NOx RACT
regulation. The regulation retains its
limited approval status. Conversion to
full approval will occur when EPA has
approved the case-by-case RACT
determinations submitted by PADEP.

II. EPA Action

EPA is removing the conditional
status of its approval of Pennsylvania’s
VOC and NOx RACT Regulation. The
regulation will retain limited approval
status until EPA has approved the case-
by-case RACT SIP revisions proposals
submitted by PADEP. This action is
being published without prior proposal
because we view this as a
noncontroversial amendment and
because we anticipate no adverse
comments. In a separate document in
the “Proposed Rules” section of this
Federal Register publication, we are
proposing to remove the conditional

status of the approval of the
Pennsylvania’s VOC and NOx RACT
Regulation. This action will be effective
without further notice unless we receive
relevant adverse comment by June 4,
2001. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. Any parties interested in
commenting must do so at this time. If
no such comments are received by June
4, 2001, you are advised that this
section will be effective on June 18,
2001.

ITII. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 2, 2001.
Filing a petition for reconsideration by
the Administrator of the removal of the
conditional status of EPA’s approval of
Pennsylvania’s VOC and NOx RACT
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regulation does not affect the finality of
this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Nitrogen dioxide,

Ozone, Reporting and record keeping
requirements.
Dated: April 24, 2001.
William C. Early,
Acting Regional Administrator, Region III.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

§52.2026 [Amended]

2.In §52.2026, paragraph (f) is
removed and reserved.
[FR Doc. 01-10984 Filed 5-2—-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[TN 240-1-200103a; FRL—6974-6]

Clean Air Act Approval and
Promulgation of the Redesignation of

Shelby County, Tennessee, to
Attainment for Lead

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the request
to redesignate Shelby County,
Tennessee, from nonattainment to
attainment for the lead primary national
ambient air quality standard (NAAQS).
The request was submitted on February
15, 2001, by the Memphis and Shelby
County Health Department (MSCHD)
through the Tennessee Department of
Environment and Conservation (TDEC).
DATES: This direct final rule is effective
July 2, 2001 without further notice,
unless EPA receives adverse comment
by June 4, 2001. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: All comments should be
addressed to: Kimberly Bingham at the
EPA, Region 4 Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303.

Copies of documents relative to this
action are available at the following
addresses for inspection during normal
business hours:

* Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

» Tennessee Air Pollution Control
Board, 9th Floor, L & C Annex, 401
Church Street, Nashville, Tennessee
37243-1531.

* Memphis and Shelby County
Health Department, 814 Jefferson
Avenue, Memphis, Tennessee 38105.
FOR FURTHER INFORMATION CONTACT:
Kimberly Bingham, Regulatory Planning
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, Region 4, Environmental
Protection Agency, Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303. The telephone number is
(404)562—9038. Ms. Bingham can also
be reached via electronic mail at
bingham.kimberly@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 107(d)(5) of the Clean Air Act
(CAA) provides for areas to be
designated as attainment,
nonattainment, or unclassifiable with
respect to the lead NAAQS. Governors
are required to submit recommended
designations for areas within their
states. When an area is designated
nonattainment, the state must prepare
and submit a SIP that meets the
requirements of sections 110(a)(2) and
172(c) of the CAA demonstrating how
the area will be brought into attainment.
The EPA designated the portion of
Memphis in Shelby County, Tennessee,
around the Refined Metals, Inc.,
secondary lead smelter as a lead
nonattainment area on January 6, 1992.
This nonattainment designation was
based on lead NAAQS violations
recorded by monitors near the Refined
Metals Corporation facility in 1990 and
1991.

During the second quarter of 1998,
another violation of the lead NAAQS
occurred in the Shelby County
nonattainment area. Subsequently, the
MSCHD issued a notice of violation
giving Refined Metals, Inc., options to
surrender all of its permits or pay a fine
and conduct extensive remodeling of
the facility. Refined Metals, Inc., chose
to surrender all of its permits and
shutdown permanently on December 22,

1998. Since the facility permanently
closed, there has not been any violation
of the lead NAAQS. On February 15,
2001, MSCHD through the State of
Tennessee submitted a request to
redesignate the Shelby County area to
attainment for lead.

II. Analysis of the Redesignation
Request

Section 107(d)(3)(E) of the CAA, as
amended in 1990, sets forth the
requirements that must be met for a
nonattainment area to be redesignated to
attainment. It states that an area can be
redesignated to attainment if the
following conditions are met.

1. The EPA has determined that the
lead NAAQS has been attained.

2. The State has met all applicable
requirements for the area under section
110 and part D, and the implementation
plan has been fully approved by EPA
under section 110(k).

3. The EPA has determined that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions.

4. The EPA has fully approved a
maintenance plan, including a
contingency plan, for the area under
section 175A.

The following is a description of how
each requirement has been achieved.

1. Attainment of the Lead NAAQS

To demonstrate that the Shelby
County area is in attainment with the
lead NAAQS, MSCHD submitted air
quality data from the third quarter of
1998 through 2000. There has not been
any violation of the lead standard since
Refined Metals, Inc. shutdown on
December 22, 1998. This amount of
monitoring data (more than eight
consecutive quarters at the present time)
without a violation of the lead standard
is adequate to demonstrate attainment of
the lead NAAQS. Modeling may also be
required to redesignate an area to
attainment. The EPA believes that
because there are no lead sources in the
area since Refined Metals, Inc., shut
down, a modeling analysis is not
needed.

2. The State Has Met All Applicable
Requirements for the Area Under
Section 110 and Part D, and the
Implementation Plan Has Been Fully
Approved by EPA Under Section 110(k).

To be redesignated to attainment,
section 107(d)(3)(E) requires that an area
must have met all applicable
requirements of sections 110(k),
110(a)(2), and part D of the CAA. The
EPA has determined that the lead SIP
for the Shelby County area that was
approved on September 20, 2000, meets
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the requirements of sections 110(k),
110(a)(2), and part D of the CAA. For a
more detailed description of how these
requirements were met see the
document published on September 20,
2000, in the Federal Register, (65 FR
56794).

3. Permanent and Enforceable
Improvement in Air Quality

Since the Refined Metals facility, the
sole source of lead emissions in the
Shelby County nonattainment area
surrendered its permits and ceased
operations, there are no permitted
process emissions from the facility or in
the nonattainment area. The Refined
Metals facility has been completely
decontaminated and demolished. Any
future request to operate a secondary
lead smelter on this site or in Shelby
County will have to be approved by
MSCHD and will be subject to
prevention of significant deterioration
(PSD) permit requirements. The PSD
requirements ensure that a new facility
will not cause any adverse effects to the
air quality in an attainment area.
Consequently, EPA has determined that
the emission reductions in the Shelby
County area are permanent and
enforceable.

4. Maintenance Plan

Section 175(A) of the CAA requires
states that submit a redesignation
request for a nonattainment area under
section 107(d) to include a maintenance
plan to ensure that the attainment of
NAAQS for any pollutant is maintained.
The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the approval of a
redesignation to attainment. Eight years
after the redesignation, the State must
submit a revised maintenance plan
demonstrating attainment for the ten
years following the initial ten year
period. To provide for the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures as the
Administrator deems necessary to
assure that the State will promptly
correct any violation of the standard
that occurs after redesignation. The
contingency provisions are to include a
requirement that the state will
implement all measures for controlling
the air pollutant of concern that were
contained in the SIP prior to
redesignation.

The MSCHD submitted a maintenance
plan to ensure that the lead NAAQS is
maintained. The maintenance plan for
the Shelby County area, contains the
part C PSD program, a monitoring
network to verify continued attainment,
and a contingency plan.

A. Part C PSD Program

As previously mentioned earlier in
this document, the MSCHD has a fully
approved PSD program. Owners of all
new major sources seeking to relocate in
the Shelby County area must
demonstrate that the proposed new
emissions from those sources will be in
compliance with the lead NAAQS.

B. Monitoring Network

To ensure that the lead NAAQS is
maintained, the MSCHD will continue
to operate two lead monitors located in
the Shelby County area. If future review
of the monitoring site operation results
in a recommendation to alter the current
monitoring network, MSCHD must
obtain EPA approval of the
recommendation.

C. Contingency Plan

With respect to the requirement of
section 175(A) that the contingency
provisions of a maintenance plan
include all control measures previously
contained in the SIP, EPA believes that
the requirement is satisfied in that the
State is carrying forward contingency
measures previously approved in the
lead SIP for Shelby County. In addition,
the EPA does not believe any additional
contingency measures are needed.
Contingency measures would serve no
useful purpose in light of the permanent
closure and dismantling of the Refined
Metals facility and the revocation of its
permit. Moreover, any attempt to reopen
a facility on the same site would trigger
MSCHD’s PSD permitting requirements.

The EPA is approving the
redesignation request and maintenance
plan because it satisfies the
requirements of section 175(A) of the
CAA requirements.

I11. Final Action

EPA is approving the request to
redesignate Shelby County to a lead
attainment area and the maintenance
plan submitted on February 15, 2001, by
the MSCHD through the State of
Tennessee. The EPA is publishing this
rule without a prior proposal because
the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should the
Agency receive adverse comments. This
rule will be effective July 2, 2001
without further notice unless the
Agency receives adverse comments by
June 4, 2001.

If the EPA receives such comments,
then EPA will publish a document

withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on July 2, 2001
and no further action will be taken on
the proposed rule.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
This rule also does not have a
substantial direct effect on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
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standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 18, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 2, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
will not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

EPA APPROVED TENNESSEE REGULATIONS

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Lead,
Intergovernmental relation, Reporting
and recordkeeping requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: April 18, 2001.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

2. Section 52.2220(c) is amended by
revising the entries for Section 1200-3—
22—.03 to read as follows:

§52.52220 Identification of plan.

* * * * *

(c) EPA approved regulations.

State citation

Title/subject

Adoption date

EPA approval  Federal Register

date Notice
* * * * * * *
Section 1200-3-22-.03 Maintenance Plan for Shelby County, Tennessee 66 FR 22127
*

* * *

02/14/01 July 2, 2001 ......
*

*

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart C—Section 107 Attainment
Status Designations

2. In §81.343, the attainment status

table for lead is amended by revising the

designation type and date entry for
Shelby County (part).

§81.343 Tennessee.

* * * * *
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TENNESSEE-LEAD

Designation Classification
Designated area
Date Type Date Type
Shelby County (part): Area encompassed by a cir- July 2, 2001 .................... ALRINMENE ..o e
cle with a %2 mile radius with center being the
intersection of Castex and Mallory Avenue, Mem-
phis, TN.
* * * * * * *

[FR Doc. 01-11090 Filed 5—2—-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-301119; FRL-6778-9]

RIN 2070-AB78

Sucroglycerides; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of sucroglycerides
when used as an inert ingredient in or
on growing crops or when applied to
raw agricultural commodities after
harvest. Rhodia Inc., submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 requesting an exemption
from the requirement of a tolerance.
This regulation eliminates the need to
establish a maximum permissible level
for residues of sucroglycerides.

DATES: This regulation is effective May
3, 2001. Objections and requests for
hearings, identified by docket control
number OPP-301119, must be received
by EPA on or before July 2, 2001.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VIIL of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301119 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Kathryn Boyle, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: 703—-305—-6304; and e-mail
address: boyle.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of poten-
Categories 'goAé(é? tialﬁ)y a_ffec?ed
entities
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules, ”” and then look up
the entry for this document under the “
Federal Register —Environmental
Documents. ” You can also go directly

to the Federal Register listings at http:/
/www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301119. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of July 7, 1998
(63 FR 36681) (FRL —5795-6), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a, as
amended by the Food Quality Protection
Act (FQPA) (Public Law 104-170)
announcing the filing of a pesticide
petition (PP) 6E4714 by Rhodia Inc., CN
7500, Cranbury, NJ 08512-7500. This
notice included a summary of the
petition prepared by the petitioner.
There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.1001(c), be amended by establishing
an exemption from the requirement of a
tolerance for residues of
sucroglycerides.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
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Section 408(b)(2)(A)(ii) defines ‘“‘safe
to mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term ““inert ”” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Sucroglycerides

Sucroglycerides are a mixture of
substances, primarily of mono-, di-, and
tri-glycerides and mono- and di-sucrose
esters of fatty acids. The product is
produced through a process of
transesterification of an edible fat or oil
with sucrose. Thus, sucroglycerides are
composed of and basically produced
from sugar and oil.

Sucroglycerides have self-affirmed
GRAS (generally recognized as safe)
status. A GRAS substance is one that is
generally recognized, among experts

qualified by scientific training and
experience to evaluate its safety, as
having been adequately shown through
scientific procedures to be safe under
the conditions of its intended use.
Under the FFDCA, there is no
requirement that GRAS status can be
determined only by the Food and Drug
Administration (FDA). The GRAS
determination may also be made by a
company providing that the quantity
and quality of data would be the same
as if the data were submitted to FDA for
review and evaluation.

The sucroglycerides Independent
Safety Determination was affirmed by
an expert panel in 1991 which
examined only sucroglycerides
manufactured from palm oil. The same
expert panel re-convened in 1994 to
evaluate sucroglycerides manufactured
from edible fats and oils. This
addendum to the Independent Safety
Determination differed only in that the
starting materials could be any edible fat
or oil as opposed to palm oil only as
originally evaluated in 1991. The panel
concluded that sucroglycerides are
GRAS for use in the food applications
considered when used in accordance
with good manufacturing practices.

The intended food applications
evaluated as part of the Independent
Safety Determination included use as a
texturizer in biscuit mixes, and as an
emulsifier in baked goods and baking
mixes, dairy product analogs, frozen
dairy desserts and mixes, and whipped
milk products. The maximum estimated
content of sucroglycerides in these
anticipated food uses is 1.5%. Under 21
CFR 172.859, a related mixture, sucrose
fatty acid esters, can be used as direct
food additives as emulsifiers in various
baked goods and baking mixes, dairy
and dairy analog products, chewing
gum, confections and frostings, and
coffee and tea beverages with added
dairy or dairy analog products, as
texturizers in chewing gum, confections
and frostings, and surimi-based
fabricated seafood products, and as
components of protective coatings
applied to fresh fruit to retard ripening
and spoiling. Under 21 CFR 184.1505,
mono- and di-glycerides prepared from
fats or oils are GRAS.

V. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major

identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
sucroglycerides are discussed in this
unit.

The submission to the Agency
consisted of two studies (subchronic
and chronic toxicity/carcinogenicity)
that contained individual animal data.
These two studies were reviewed as
guideline studies, that is, studies that
meet the Agency’s criteria for a well-
conducted study that supplies the
necessary information. The other
submissions consisted of toxicology
study summaries. The summaries varied
in the amount of information presented.
Some were literature reports and partial
translations of studies conducted in
France. Thus, these summaries provided
useful information to the Agency which
was used during the weight-of-the-
evidence evaluation.

1. Acute. The summary reported an
acute toxicity study in which no adverse
effects were reported. The LDso was
estimated to be greater than 30 gram/
kilogram body weight (g/kg bwt).

2. Subchronic toxicity. In a 13-week
dog feeding study sucroglycerides were
administered to 5 pure bred Beagle
dogs/sex/dose in the diet at dose levels
of 0, 5, 10, or 20% (control, 1.19, 2.59,
or 5.61 gram/kilogram/day (g/kg/day)
for males and control, 1.31, 2.57, or 4.7
g/kg/day for females). Three animals/
sex/dose were sacrificed after 13 weeks,
and the remaining two animals/sex/dose
continued on for an additional 8 weeks
of observation on control diets, and
were then sacrificed.

No animals died on study and there
was no overt toxicity. The decreased
cholesterol levels, increased SGPT
(serum glutamic pyruvic transaminase)
values, ad hepatic pathology are effects
that are comparable to those seen as a
result of a high fat dietary intake. The
grossly high doses of this fatty
compound were over the limit dose and
effects seen cannot readily be
distinguished from those observed with
a high fat diet. The NOAEL (no observed
adverse effect level) was at the 10%
level (2.6 g/kg/day for males and
females). The LOAEL (lowest-observed
adverse effect level) was determined to
be at the 20% level (5.6 g/kg/day for
males and 4.7 g/kg/day for females).
This study is classified as acceptable
and satisfies the guideline requirement
for a subchronic oral study in dogs.

In a different study, the summary
reported that administration of
sucroglycerides to rats for 100 days at
concentrations up to 10% in the diet
resulted in increased body weight gain
and increased hepatic, total lipids and



22130

Federal Register/Vol.

66, No. 86/ Thursday, May 3, 2001/Rules and Regulations

lipid fractions with normal plasma lipid
levels.

3. Combined chronic toxicity/
carcinogenicity 2-year rat study. In this
study sucroglycerides were
administered via the diet to 50 rats/sex/
group at dose levels of 0, 5, 10, or 20%
(control, 1.59, 3.37, or 7.70 g/kg/day in
males and control, 1.86, 4.01, or 9.25 g/
kg/day in females for up to 108 weeks).
No adverse effects were observed in
mortality, hematology, blood chemistry,
ophthalmoscopy, organ weights, or
gross pathology parameters for either
sex at any treatment level. The NOAEL
for this combined chronic/
carcinogenicity rat feeding study is 5%
(3.37 g/kg/day for males and 4.01 g/kg/
day for females). The LOAEL is 10%
(7.70 g/kg/day for males and 9.25 g/kg/
day for females) based on decreased
food efficiency in males.

Under the conditions of this study,
dosing is considered adequate to assess
the carcinogenic potential of
sucroglycerides based on the fact that
the compound was administered at
doses above the limit dose, food
efficiency was reduced at 10% in males,
and body weight and body weight gain,
along with food efficiency was
increased at 20% in both sexes. The
administration of sucroglycerides to rats
up to 20% in the diet did not result in
an overall treatment-related increase in
incidence of tumor formation. This
study is classified as acceptable and
satisfies the guideline requirement for a
chronic toxicity/carcinogenicity oral
study in rats.

In a different study, the summary
reported that in a 25 to 28—-month rat
study, food efficiency was decreased at
10% lard sucroglyceride in the diet. No
other effects were noted.

Summaries of another two long-term
rat studies with 5 g/kg bwt
sucroglycerides in the diet were
submitted. These also demonstrated no
adverse effects and no evidence of
carcinogenicity.

4. Mutagenicity. No mutagenicity
studies were submitted to the Agency.
However, none of the components of
sucroglycerides are known mutagens.
Given this information and since the
combined chronic toxicity/
carcinogenicity study did not result in
an overall treatment-related increase in
incidence of tumor formation,
mutagenicity studies will not be
required.

5. Developmental/reproductive
toxicity. No developmental or
reproductive toxicity guideline studies
were submitted to the Agency, although
summaries of two chronic toxicity/2-
generation reproductive studies were
submitted. Both summaries were partial

translations of French studies. Both
summaries reported no adverse effects.

In a 1987 article in open literature
describing a 2-generation reproductive
and developmental toxicity study of a
related compound, sucrose polyester (a
mixture of hexa-, hepta-, and octa-esters
of edible grade fatty acids with sucrose),
was fed to rats at up to 10% of the diet.
There were no adverse effects on
reproductive function, on the
development of the fetus, or on the
viability or growth of the offspring into
adult life.

Given the observed lack of
developmental and reproductive effects,
and the fact the mono- and di-glycerides
are not know developmental toxicants,
guideline developmental and
reproductive studies will not be
required.

6. Dermal toxicity. No dermal studies
were submitted to the Agency. Sucrose
esters of fatty acids and mono-and di-
glycerides are unlikely to be absorbed
through the skin in sufficient amounts
to cause toxicity.

7. Neurotoxicity. No neurotoxicity
studies were submitted to the Agency.
However, no neurotoxicity was
observed in the oral guideline studies.

The submitted toxicity studies
demonstrate the low toxicity of
sucroglycerides. For sucroglycerides, in
several studies minimal effects occurred
at doses that were expressed as grams of
sucroglycerides per kilogram of animal
body weight per day. For many
chemicals, the Agency has reviewed
data that demonstrate significant effects
at doses that are expressed in milligrams
per kilogram of animal body weight per
day. Thus, the minimal toxicity that
occurred with consumption of
sucroglycerides, occurred at higher dose
levels than normally used in testing.

VI. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert

ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

A. Dietary Exposure

For the purposes of assessing
potential exposure under this
exemption, EPA considered that
sucroglycerides could be present in all
raw and processed agricultural
commodities and drinking water, and
that non-occupational non-dietary
exposure was possible.

1. Food. As previously stated,
sucroglycerides have self-affirmed
GRAS status. EPA will regulate only the
use of sucroglycerides as an inert
ingredient in pesticide formulations.
Thus, the amount of sucroglycerides
that can be applied to food as a result
of their use in a pesticide product as an
inert ingredient would not significantly
increase the amount of sucroglycerides
in the food supply above those amounts
permitted by FDA.

2. Drinking water exposure. The
solubility of sucroglycerides in water is
very low, less than 1 part per billion.
Given this low solubility in water and
the low toxicity, both of which were
demonstrated in testing, the Agency has
determined that exposure for all human
population groups through drinking
water would be extremely low.

B. Other Non-Occupational Exposure

Currently, there are no residential
uses of sucroglycerides. Given that
sucroglycerides are unlikely to be
absorbed through the skin in sufficient
amounts to cause toxicity, even if
residential uses of sucroglycerides were
to occur, toxicity would not occur.

VII. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information” concerning the cumulative
effects of a particular chemical’s
residues and “other substances that
have a common mechanism of toxicity.”
Sucroglycerides have a demonstrated
lack of toxicity, and thus are unlikely to
share a common mechanism of toxicity
with any other substances.
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VIII. Determination of Safety for U.S.
Population

Given the available toxicity
information indicating minimal effects,
there should be no concerns for human
health, whether the exposure is acute,
subchronic, or chronic. Thus, based on
the low toxicity of sucroglycerides and
the low potential for exposure from the
EPA regulated uses of sucroglycerides,
the Agency has determined that there is
a reasonable certainty of no harm to the
U.S. population from aggregate exposure
to residues of sucroglycerides and that
a tolerance is not necessary.

IX. Determination of Safety for Infants
and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin
safety will be safe for infants and
children. Due to the expected low
toxicity of sucroglycerides, EPA has not
used a safety factor analysis to assess
the risk. For the same reasons the
additional tenfold safety factor is
unnecessary. The Agency has
determined that there is a reasonable
certainty of no harm to infants and
children from aggregate exposure to
residues of sucroglycerides and that a
tolerance is not necessary.

X. Other Considerations

A. Endocrine Disruptors

There is no available evidence that
sucroglycerides are an endocrine
disruptor.

B. Analytical Method(s)

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. Existing Exemptions

There are no existing exemptions for
sucroglycerides.

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for
sucroglycerides nor have any CODEX
Maximum Residue Levels (MRLs) been
established for any food crops at this
time.

XI. Conclusions

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm from
aggregate exposure to residues of

sucroglycerides. Accordingly, EPA finds
that exempting sucroglycerides from the
requirement of a tolerance will be safe.

XII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object ”’ to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301119 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 2, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania

Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.

to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees. ”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection. ”” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VIILA., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket control
number OPP-301119, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
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ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XIII. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

Nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section

12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications " is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

For these same reasons, the Agency
has determined that this rule does not
have any “tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal

government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 13, 2001.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2.In §180.1001, the table in
paragraph (c) is amended by adding
alphabetically the following inert
ingredient to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

(C)* * %
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Inert ingredients Limits Uses
* * * * * * *
Glycerides, edible fats and oils derived from plants and ani- emulsifier, dispersing agent.
mals, reaction products with sucrose (CAS Reg. Nos.
100403-38-1, 100403-41-6, 100403-39-2, 100403—-40—
5)

[FR Doc. 01-11093 Filed 5-2—-01; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[CC Docket No. 96-45; FCC 01-120]
Federal-State Joint Board on Universal

Service: Children’s Internet Protection
Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule, correction.

SUMMARY: This document corrects errors
in the final rule portion regarding
implementation of the Children’s
Internet Protection Act (CIPA)
published in the Federal Register on
April 16, 2001.

DATES: Effective May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Jonathan Secrest or Narda Jones,
Attorney, Common Carrier Bureau,
Accounting Policy Division, (202) 418—
7400.

SUPPLEMENTARY INFORMATION: This
summary contains corrections to the
rule portion of the Commission’s Report
and Order, CC Docket No. 96—45; FCC
01-120, 66 FR 19394 (April 16, 2001).
The full text of the Commission’s Report
and Order is available for public

inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 Twelfth Street,
S.W., Washington, D.C., 20554.

Correction

1. On page 19396, in the third
column, “Subpart H—Administration”
is corrected to read ““Subpart F—
Universal Service Support for Schools
and Libraries”.

2. On page 19396, in the third
column, in paragraph 2, “subpart H” is
corrected to read “subpart F”.

3.In §54.20, on page 19397, in the
third column, in paragraphs
(c)(2)(iii)(A), (c)(2)(iii)(B), and
(c)(2)(iii)(C), the phrase “for which you
have requested or received Funding
Commitments” is corrected to read “on
this Form 486.”

4.In §54.520, on page 19397, in the
third column, paragraph (c)(3)(i) is
corrected by inserting after the phrase
“paragraph (a)(3) of this section,” the
following phrase ‘“‘other than one
requesting only discounts on
telecommunications services for
consortium members.”

5.In §54.520, on page 19398, in the
first column, in paragraph (c)(3)(ii) the
phrase “duly completed and signed
certifications” is corrected to read “duly
completed and signed Forms 479,” and
the phrase “received under the
universal service support mechanism
by’ is corrected to read ‘“‘that I have

been approved for discounts under the
universal service support mechanism on
behalf of,” and by inserting opening
quotation marks after the phrase “or I
certify”.

6.In §54.520, on page 19398, in the
third column, in paragraph (f),
“December 21, 2000” is corrected to
read “April 20, 2001”" and by inserting
the phrase “or library” after the phrase
“in which the school”.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 01-11063 Filed 5—2—01; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

Regulations Governing the Taking and
Importing of Marine Mammals

CFR Correction

In Title 50 of the Code of Federal
Regulations, parts 200 to 599, revised as
of October 1, 2000, Part 216 is corrected
by removing Subpart N (§ § 216.151
through 216.157).

[FR Doc. 01-55515 Filed 5-2—-01; 8:45 am]
BILLING CODE 1505-01-D
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issuance of rules and regulations. The
purpose of these notices is to give interested
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rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Reducing Unnecessary Regulatory
Burden While Maintaining Safety
Workshop and Comments

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of public workshop and
request for comments.

SUMMARY: Consistent with the Nuclear
Regulatory Commission (NRC) Strategic
Plan and the Energy and Water
Appropriations Bill, 2000, the
Commission has directed the staff to
maintain plant safety and improve
public confidence, but reduce
unnecessary regulatory burden. Within
this context, unnecessary regulatory
burden is defined as regulatory
requirements that do not aid the
Commission in its mission to protect
public health and safety. A workshop
will be held to inform and solicit
stakeholder input on activities
associated with reducing unnecessary
regulatory burden. Comments can be
provided orally at the workshop, or in
writing within 30 days following the
workshop. The workshop will be a
facilitated round table format with
participants representing the broad
spectrum of affected interests. There
will also be opportunities for audience
comments and questions. Although
unnecessary burden reduction
initiatives are ongoing agency-wide, this
workshop will primarily focus on three
areas: Risk informing portions of 10 CFR
Part 50, reforming outdated or
paperwork oriented regulations,
reviewing other regulatory requirements
(e.g., technical specifications) for
burden reduction opportunities.
Depending on comments and
discussions received during or
following this workshop, other
workshops may follow. This workshop
will also entertain new technologies or
techniques that could be used to reduce
unnecessary regulatory burden and will

provide the status of the licensing action
information collection initiative. The
NRC hopes to gain widespread
participation from (but not limited to)
representatives from non-governmental
organizations, industry, Federal
agencies, State governments, local
governments, international
organizations, and private citizens.
Following the workshop, the NRC staff
plans to prepare a staff paper to the
Commission to articulate stakeholder’s
interest, comments, and
recommendations regarding this
initiative.

DATES: The workshop will be held on
May 31, 2001—38:30 a.m. to 5:00 p.m.
The comment period expires July 2,
2001.

ADDRESSES: The workshop will be held
at NRC Headquarter Offices, Two White
Flint, Auditorium, 11545 Rockville
Pike, Rockville, Maryland, 20555—0001.
Written comments may be sent to: Chief,
Rules and Directives Branch, U.S.
Nuclear Regulatory Commission, Mail
Stop T-06 D59, Washington, D.C.,
20555—0001. Comments may be hand
delivered to 11545 Rockville Pike,
Rockville, Maryland, 20555—-0001.

FOR FURTHER INFORMATION CONTACT:
Francis X. Cameron, the facilitator of
this workshop, Mail Stop O-15 D21,
telephone (301) 415-1642; Internet:
FXC@nrc.gov; or William S. Raughley
regarding comments, telephone (301)
415-7577; Internet: WSR@nrc.gov, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001.

For material related to the meeting,
please contact U.S. NRC Public Affairs
Office (301) 415-8200.

SUPPLEMENTARY INFORMATION:
Background

Consistent with the NRC Strategic
Plan and the Energy and Water
Appropriations Bill, 2000, NRC has
several initiatives planned to reduce
unnecessary regulatory burden on
licensees. Although unnecessary burden
reduction initiatives are agency-wide,
this workshop will primarily focus on
initiatives associated with the following
three areas: (1) Risk informing portions
of 10 CFR Part 50, (2) reforming
outdated or paperwork oriented
regulations, and (3) seeking unnecessary
burden reduction in other regulatory
requirements (e.g., technical
specifications). The workshop will also

entertain new technologies or
techniques which could be used to
reduce unnecessary regulatory burden
and provide a status on the information
collection initiative for licensing
actions.

To elaborate, the NRC Strategic Plan,
Fiscal Year 2000-Fiscal Year 2005
(Volume 2, Part I) and the companion
document Strategic Plan Appendix
(Volume 2, Part 2) explain NRC
performance goals to: (1) Maintain
safety, protection of the environment,
and common defense and security; (2)
increase public confidence; (3) make
NRC activities and decisions more
effective, efficient, and realistic; (4)
reduce unnecessary regulatory burden
on licensees. Stakeholders generally
include the public, licensees, other
Federal Agencies, States, local
governments, industry, the international
community, non-government
organizations and others. (The
referenced documents and ADAMS
references are available through the
NRC website “www.nrc.gov/NRC/
PUBLIC/meet.html]”” under “Nuclear
Regulatory Research” or “RES.”) The
Energy and Water Appropriations Bill,
2000, states in part that:

* * * The Committee directs the
Commission to examine reforms to the scope
of power reactor regulations that will
promote a higher level of confidence that the
revised regulations, when issued, are
consistent with the fundamental
accountability of the Commission and that
regulations which do not contribute to
adequate protection are eliminated. The
Committee directs that these efforts be
completed no later than December 31, 2000.

In addition, the committee directs the
Commission to review existing regulations to
reform those that are outdated or paperwork
oriented to a set of regulations that are
performance based by 2004.

The NRC Strategic Plan and the
Energy and Water Appropriations Bill,
2000 provide the framework for NRC
initiatives to reduce the unnecessary
regulatory burden on licensees. The
NRC Strategic Plan defines the
unnecessary regulatory burden for NRC
licensees as requirements that go
beyond what is necessary and sufficient
for providing reasonable assurance that
public health and safety, the
environment, and the common defense
and security will be protected.
Consistent with the NRC Strategic Plan,
the NRC is seeking stakeholder input to
identify and discuss opportunities for
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reducing unnecessary regulatory burden
while maintaining safety. By reducing
unnecessary regulatory burden, both the
NRC and licensee resources may be
made available to more effectively focus
on maintaining safety. During the past
30 years, an ever-increasing body of
technical knowledge and operating
experience has been accumulated that
may allow for refinements and
enhancement in NRC requirements that
can reduce the unnecessary regulatory
burden while assuring maintenance of
safety. Not all the NRC requirements
may have been updated to take into
account these advances. The NRC
believes that for some areas of NRC
regulations and practices, the burden is
not commensurate with the safety
benefit.

Discussion

From the NRC’s perspective the
initiatives described below for reducing
the unnecessary regulatory burden have
common attributes: (1) The NRC
Strategic Plan and the Energy and Water
Appropriations Bill, 2000 provide the
incentive and framework for these
initiatives; (2) each initiative is planned
to result in revisions to regulatory
documents or plant technical
specifications; (3) while each initiative
is expected to result in the reduction of
unnecessary regulatory burden,
expected levels of safety will be
maintained; and (4) the plans to reduce
the unnecessary regulatory burden
while maintaining safety need greater
stakeholder involvement in, and
understanding of, the goals of the
overall initiative; the relative priorities
of the initiatives including those
initiatives that will result in the burden
reductions with no safety impact; and
the identification and prioritization of
candidate changes within each
initiative. Removal of unnecessary
regulatory burden can only be to the
extent it is feasible and cost effective. In
addition, having involved the
stakeholders, the overall plans, the
milestones we intend to meet, and
status should be communicated to the
Commission periodically and made
publicly available.

The staff plans to (1) hold a workshop
to communicate to and obtain feedback
from stakeholders regarding NRC plans
for reducing unnecessary regulatory
burden while maintaining safety and (2)
provide an opportunity for written
feedback after the meeting.

The enclosed workshop agenda is
designed to provide the opportunity for
meaningful stakeholder interaction and
involvement and provide stakeholders
with a foundation to provide written
comments. The specific objectives are

to: (1) Provide an NRC management
perspective of efforts to reduce
unnecessary burden including the
relationship between the individual
efforts and the input needed from the
stakeholders; (2) explain the NRC plans
in the areas of risk informing 10 CFR
Part 50, reforming outdated and
paperwork requirements, and reviewing
other regulatory requirements; (3) share
inputs received to date from
stakeholders; (4) obtain broader
participation and stakeholder input
regarding the scope and relative
priorities of these initiatives including
new technologies; (5) provide context
for identifying unrecognized
opportunities and exploring concerns
associated with unnecessary regulatory
burden reductions; and (6) provide a
foundation for stakeholders to provide
detailed written comments on the
agency’s unnecessary burden reduction
initiatives and specific questions.

The following summarizes
unnecessary burden reduction
initiatives that will be discussed at the
workshop.

Risk Informing the Regulations

The staff has under way two
initiatives for risk-informing 10 CFR
Part 50, first described, and options
defined in SECY-98-300, “Options for
Risk-informed Revisions to 10 CFR Part
50, Domestic Licensing of Production
and Utilization Facilities,” dated
December 23, 1998. In the first initiative
(SECY—98-300, “Option 2”’) the staff is
addressing risk-informed changes to the
regulatory scope for structures, systems,
and components in need of special
treatment (e.g., quality assurance,
environmental qualification). This
initiative does not address changing the
technical content of the special
treatment requirements, the design of
the plant or the design-basis accidents.
In the second initiative (SECY-98-300,
“Option 3”) the staff is assessing the
risk-significance of technical
requirements associated with the special
treatment requirements in 10 CFR Part
50. This work is closely linked and
integrated with the effort under Option
2.

In SECY-99-264, ‘“Proposed Staff
Plan for Risk-Informing Technical
Requirements in 10 CFR Part 50,” dated
November 8, 1999, the staff provided
the original plan and schedule for its
work to risk-inform the technical
requirements of 10 CFR Part 50 (Option
3). In SECY-00-0086, ‘“Status Report on
Risk-Informing the Technical
Requirements of 10 CFR Part 50 (Option
3),” April 12, 2000, the staff provided a
status report on Option 3 activities,
including an initial version of the

“framework” document (a document the
staff is using to guide Option 3
activities). In SECY—-00-0086, based on
meetings with stakeholders and input
from industry, 10 CFR 50.44 “‘Standards
For Combustible Gas Control System In
Light-Water-Cooled Power Reactors,”
and 10 CFR 50.46, “Acceptance Criteria
For Emergency Cooling Systems For
Light-Water Reactors,” were listed as a
high priority candidate regulations for
evaluation under Option 3.

In SECY-00-0198, ‘“Status Report on
Study of Risk-Informed Changes to the
Technical Requirements of 10 CFR Part
50 (Option 3) and Recommendations on
Risk-Informed Changes to 10 CFR 50.44
(Combustible Gas Control),” September
14, 2000, the staff provided a status
report focusing on the results of its
feasibility study and recommendations
to risk-inform 10 CFR 50.44, an updated
framework document, and a short status
of other Option 3 work underway. In
SECY-00-0198, the staff indicated that
work had been initiated to develop risk-
informed alternatives to the current 10
CFR 50.46. More recently, the status of
this work has been described noting the
need for more stakeholder involvement
in a memorandum to the Commission
dated February 5, 2001 (Adams
Accession Number ML010260032).

Risk-informed changes to 10 CFR
50.61, “Fracture Toughness
Requirements for Protection Against
PTS Events,” are also under evaluation.
The status and schedule for this work
were reported in SECY-00-0140,
“Reevaluation of the Pressurized
Thermal Shock Rule (10 CFR 50.61)
Screening Criterion,” June 23, 2000.

The staff requested public comment
on SECY-00-213, ‘“Risk-Informed
Regulation Implementation Plan,”
October 26, 2000, in a Federal Register
Notice (65 FR 80473) on December 21,
2000. Input received from stakeholders
and work done to date on Option 3 by
the staff are being considered in
determining which regulations from 10
CFR Part 50 are candidates to be risk-
informed. The staff-identified
candidates identified to date are listed
in Table A-2 in Attachment 1 to SECY—
00-0198.

Unnecessary Burden Reduction While
Maintaining Safety

A trip report (Adams Accession
Number ML003725832) summarizes a
public meeting on June 14, 2000,
between the NRC Office of Nuclear
Regulatory Research (RES) and
Commonwealth Edison (Com-Ed) to
understand concerns with some
regulations that it perceives to impose
unnecessary regulatory burden. The trip
report attachments include a list of
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items they consider to be unnecessary
regulatory burden. Com-Ed explained
that the list was illustrative but not
exhaustive.

The NRC reviewed the list, and it
appeared the items fell into four
categories: (1) Items that seem to be
simple revisions to outdated or
paperwork requirements of apparently
little or no safety benefit; these items
could be further grouped into outdated,
redundant, collection, reporting, or
paperwork-oriented-type regulations
and are candidates to satisfy the
Congressional request; (2) complex
technical changes needing NRC
resources and prioritizing in the budget
and planning process; some of these
items can be integrated into ongoing or
planned initiatives such as risk
informing 10 CFR 50.46; (3) items that
are unlikely to be considered as part of
current staff initiatives; (4) items already
being processed for rulemaking.

Subsequently, the Industry Licensing
Action Task Force provided a list of
outdated or paperwork requirements it
considered to be unnecessary regulatory
burden that was similar to items in the
Com-Ed list.

Resources have been assigned to
develop a plan to evaluate outdated or
paperwork requirements. However,
rather than evaluating individual lists,
the NRC believes that it would be
efficient to obtain an exhaustive list of
candidate outdated or paperwork
requirements considered to be
unnecessary regulatory burden before
evaluating changes to outdated or
paperwork requirements. In addition,
the NRC would like to hear from other
stakeholders regarding the possible
reduction of outdated and paperwork
requirements.

Reviewing Other Regulatory
Requirements

In addition to reviewing NRC
regulations, the NRC staff is involved in
various activities to assess other
regulatory requirements and
administrative processes to identify
possible improvements in efficiency or
reductions in unnecessary regulatory
burden. The staff is currently reviewing
its internal procedures and processes,
various reporting or administrative
requirements imposed on power reactor
licensees, and is continuing with
initiatives related to the content of
technical specifications. Specific types
of activities underway are discussed in
“Summary of Meeting Held on February
7, 2001, Between the NRC Staff and
Industry Licensing Action Task Force,”
dated March 29, 2001 (Adams
Accession Number ML010890109).

Proposed Information Collection
Initiative

A Federal Register Notice (Adams
Accession Number ML003771785)
soliciting public comments on the
proposed information collection was
published on December 7, 2000. The
purpose of the information collection
initiative is to gather information from
licensees regarding the impact of the
NRC activities. As discussed in the
Federal Register notice (FRN), the
information gathered from the proposal
would assist the Office of Nuclear
Reactor Regulation (NRR) staff in
allocating staff resources and measuring
how the work the NRR staff completes
contributes to the agency goals and
meets the Government Performance and
Results Act (GPRA). Five different
groups commented on the proposed
initiative (Tennessee Valley Authority,
Ilinois Department of Nuclear Safety,
Winston and Strawn, Hopkins and
Sutter, and the Nuclear Energy
Institute). Comments received from the
public were generally not in favor of the
proposed initiative. Based on the public
comments, the staff believes that to
proceed with the initiative as it was
originally proposed in the FRN is not
feasible and is not an effective use of
NRC resources. Thus, the staff has
explored other means of achieving the
objectives and identified the following
two options that will be discussed at the
workshop:

Option 1—The NRR Project Manager
would indicate whether the amendment
reduces: radiation dose, risk, outage
time, increases safety, or is
administrative. Criteria/guidance would
be developed to categorize the various
amendments. At the end of the fiscal
year, the staff would determine how
many of the licensing actions fell into
each category and make a rough
estimate regarding cost savings.

Option 2—Criteria would be
developed to determine whether an
amendment was a low, medium, or high
savings to the licensee. The licensee
would indicate which category the
amendment falls into. The staff would
need input from the industry to develop
the criteria and would need individual
licensees to categorize amendments
upon submittal to the NRC.

New Technologies or Techniques

Advances in computational capability
and data permit more realistic modeling
of reactor behavior and may provide
opportunities for reducing unnecessary
burden while maintaining safety. Recent
examples include revised source terms
and current efforts to risk inform 10 CFR
50.44, 10 CFR 50.46, and 10 CFR 50.61.

The NRC is interested in other
opportunities.

Obtaining Broad Stakeholder Input

We are interested in stakeholder
feedback on the priority of the
candidates, to recommend what
additional work should be in the scope
of unnecessary burden reduction
initiatives and to obtain general
concerns. The feedback should consider
factors such as potential safety benefit
and stakeholder interest, as well as the
agency’s four performance goals. The
stakeholders are encouraged to
participate in the workshop discussion
sessions and provide written comment.
The following questions will help to
start each workshop discussion session
as well as provide a format for
comments:

1. What aspects of these initiatives
interfere with the NRC ability to
maintain safety or increase public
confidence?

2. Will implementation of these
initiatives improve regulatory
efficiency, effectiveness, and realism?

3. Beyond this meeting and the
request for comments, how can
stakeholder participation in these
initiatives be enhanced?

4. Which areas being pursued will not
likely be fruitful to stakeholders, or
otherwise have a negative impact on
stakeholder needs?

5. Are ongoing and future activities to
reduce unnecessary burden
appropriately prioritized? Which
activities should receive the highest
priority and why?

6. Are there any other opportunities
that have not been recognized or being
pursued at this time. Identify: (a) The
regulation or portion thereof that should
be evaluated; (b) possible improvements
to the regulations; (c) the basis for the
proposed reduction including the
potential impact on safety, public
confidence, regulatory effectiveness and
efficiency; and (d) the estimate dollar
cost saving per year.

7. What advancements in technology
would help NRC better meet its
performance goal of reducing
unnecessary burden on stakeholders?

8. What new areas of regulatory
research may be warranted to advance
technology that could better serve these
initiatives?

Dated at Rockville, Maryland, this 27th day
of April 2001.
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For the Nuclear Regulatory Commission.
Farouk Eltawila,
Acting Director, Division of Systems Analysis
and Regulatory Effectiveness, Office of
Nuclear Regulatory Research.

Tentative Agenda—Reducing
Unnecessary Regulatory Burden While
Maintaining Safety Workshop

8:30-8:45 Welcome and Introduction

8:45-9:00 Meeting Objectives,
Structure and Groundrules

9:00-9:15 Overview of NRC Initiative
to Reduce Unnecessary Regulatory
Burden

9:15-10:30 Risk Informing 10 CFR Part
50 Participants Discussion

10:30-10:45 Break

10:45-11:45 Paperwork Reduction and
Obsolete Regulations Participants
Discussion

11:45-1:00 Lunch Break

1:00-1:45 Licensing Actions to Reduce
Unnecessary Burden Participants
Discussion

1:45-3:15 Other NRC Initiatives
Related to Unnecessary Burden
Reduction Participants Discussion

3:15-3:30 Break

3:30—4:30 Open discussion

4:30—-4:45 Summary and Closure

[FR Doc. 01-11108 Filed 5-2—-01; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 151
[USCG-2000-7442]
RIN 2115-AD23

Permits for the Transportation of
Municipal and Commercial Waste
AGENCY: Coast Guard, DOT.

ACTION: Notice of intent with request for
comments.

SUMMARY: The Coast Guard is advising
the public of its intent to finalize
regulations previously published as an
Interim Rule (IR) in the Federal Register
(54 FR 22546) on May 24, 1989. These
regulations have been codified at 33
CFR Part 151. The IR was published to
implement the permitting and
numbering requirements of the Shore
Protection Act (SPA), but was never
published as a Final Rule. Because of
the lapse in time since the IR
publication, the Coast Guard is seeking
comments from the public before
finalizing the IR.

DATES: Comments must be received on
or before August 1, 2001.

ADDRESSES: You may submit your
written comments and related material
by one of the following methods:

(1) By mail to the Docket Management
Facility, (USCG-2000-7442), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By hand to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202-493-2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
notice. Comments and documents, as
indicated in this notice, will become
part of this docket and will be available
for inspection or copying at room PL—
401 on the Plaza Level of the Nassif
Building at the same address between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may electronically access the public
docket for this notice on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
information concerning this reopened
comment period, contact Ensign
William Sportsman, Office of Operating
& Environmental Standards (G-MSO-2),
U.S. Coast Guard Headquarters,
telephone 202-267-0226. For questions
on viewing, or submitting material to
the docket, contact Dorothy Beard,
Chief, Dockets, Department of
Transportation, telephone 202—-366—
5149.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages you to
participate in this rulemaking by
submitting your comments and related
material. To do so, please include your
name and address, identify the docket
number for this notice (USCG-2000—
7442), indicate the specific section of
the Interim Rule that you are
commenting on, and give the reason for
each comment. You may submit your
written comments and material by mail,
hand, fax, or electronic means to the
Docket Management Facility at the
address under ADDRESSES; but please do
not submit the same comment or
material by more than one means. Do
not submit comments on the Interim
Rule that have already been made part
of the CGD 89-014 docket. If you submit
them by mail or hand, submit them in

an unbound format, no larger than 8%
by 11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know they were
received, enclose a stamped, self-
addressed postcard or envelope. The
Coast Guard will consider all comments
and material received during the
comment period. All comments,
including those previously submitted
under the CGD 89-014 docket, may be
viewed at http://dms.got.gov.

Background and Purpose

On May 24, 1989, the Coast Guard
published in the Federal Register (54
FR 22546), an Interim Rule with request
for comments (docket number CGD 89—
014), implementing the permitting and
numbering requirements of the Shore
Protection Act (33 U.S.C. § 2601 et seq.).
In response, the Coast Guard received
six comments. After it was determined
that the procedures outlined in the
Interim Rule were operating
successfully, the Coast Guard published
a Notice of Withdrawal in the Federal
Register (60 FR 64001) on December 13,
1995, to discontinue the rulemaking.
The intent was to close the rulemaking
project. However, due to an oversight,
the Interim Rule was never finalized.

The Interim Rule has been in place for
the past 11 years, and the Coast Guard
believes these procedures have been
operating in a satisfactory manner.
Therefore, the Coast Guard intends to
finalize the Interim Rule as published,
and the first step in this process is to
reopen the comment period for the
Interim Rule.

Discussion of Comments and Changes

The Coast Guard received six letters
commenting on the Interim Rule. In the
following paragraphs, the Coast Guard
discusses the comments received, and
explains any changes made to the
regulations. The Coast Guard first
discusses general comments, and
secondly discusses comments regarding
specific sections of the regulations.

General Comments

One comment suggested that the rule
require the same waste handling
practices as stipulated in section 4103 of
SPA. The comment also suggested the
Coast Guard consider an operator’s
record of compliance with the required
practices when deciding to approve or
deny a permit.

The requirements for waste handling
practices are outside the scope of this
rulemaking. The Environmental
Protection Agency (EPA) is responsible
for implementing section 4103 of SPA.

One comment asked why the Interim
Rule did not include regulations
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implementing sections 4104 through
4109 of SPA. This section of SPA
concerns suspensions and revocations,
enforcement, subpoena authority, and
permit fees and penalties. The comment
asked the Coast Guard to explain how

it will implement these requirements.

As stated in the preamble to the
Interim Rule, the Coast Guard will
initiate two regulatory projects to
implement the responsibilities
delegated under SPA. This document
finalizes the first regulatory project
covering the issuing of permits and the
numbering of vessels. Regulations
implementing the other provisions of
SPA may be proposed under a separate
rulemaking in the future.

Comments Regarding Specific Sections

Applicability (§ 151.1003)

Three comments stated that numerous
crew, work, supply, and service vessels
engaged in support of oil or gas
operations in the Outer Continental
Shelf occasionally transport commercial
waste and garbage. This waste is
generated on offshore platforms and
mobile offshore drilling units and is
considered minor and incidental cargo.
The comments stated that these vessels
should be exempt from the requirements
of the Interim Rule because they are not
dedicated to nor designed for the
transport of commercial waste. One of
the comments also suggested that
lightering and other small vessels
should be exempt from the regulations
because they transport plastics and
other wastes ashore from vessels in port.
These vessels are prohibited from
discharging waste into the ocean under
the International Convention for the
Prevention of Pollution from Ships,
1973, as modified by the Protocol of
1978 (MARPOL 73/78, Annex V).

The Coast Guard agrees with these
comments. This rule only applies to
owners and operators of vessels whose
primary purpose is the transportation of
municipal or commercial waste. The
Coast Guard recognizes that there are
vessels that transport waste incidental
to the primary purpose or business of
the vessel. While the owners and
operators of these vessels must take
appropriate precautions to ensure that
they do not deposit waste into the
waters of the United States during
transport, the Coast Guard does not
intend for this rule to apply to these
vessels. As stated in the Interim Rule, an
owner or operator will only be required
to hold a permit if the vessel is hired to
transport municipal or commercial
waste for a specific voyage or for a
specific time. Therefore, the Coast

Guard intends to make no revisions
based on these comments.

Three comments opposed applying
the Interim Rule to vessels carrying non-
hazardous oil field waste. These vessels
are required to obtain a Certificate of
Inspection (COI), meet route and cargo
restrictions, construction standards, and
stability standards under rules
promulgated in the Coast Guard’s
Navigation and Vessel Inspection
Circular (NVIC) Number 7-87,
“Guidance on Waterborne Transport of
Oil Field Wastes.” The comments
argued that vessels under the NVIC 7—
87 already meet a higher degree of
scrutiny than is mandated by SPA.

The Coast Guard agrees with these
comments. To reduce the regulatory
burden, vessels operating under the
NVIC 7-87 program already meet
regulatory standards similar to these
regulations and are exempt from having
to obtain a permit. Thus, vessels
engaged in transporting non-hazardous
oil field waste were never intended to
be included in the application of the
Interim Rule. This is evidenced by the
fact that they were never specifically
listed in 33 CFR 151.1003,
Applicability, or 33 CFR 151.10086,
Definitions.

Issuing or Denying the Issuance of a
Conditional Permit (§151.1015)

The Coast Guard received four
comments regarding the permit issuance
procedures and policies. Two comments
wanted the Officer in Charge, Marine
Inspection (OCMI) or the Captain of the
Port (COTP) where the vessel will
operate to participate in the issuance
procedures. One comment stated that it
would be appropriate and convenient
for the OCMI or COTP to approve (or
deny) the application. The comment
noted that the OCMI or COTP “will
surely be involved in verifying
information, investigating complaints,
and monitoring compliance in any
case.” Another comment suggested that
the Coast Guard send a copy of the
issued permit to the OCMI or COTP.

The Coast Guard does not agree with
these comments. It will be more
efficient to issue the permits from a
central location because vessels subject
to these regulations may operate in more
than one COTP or OCMI zone of
responsibility. The owner or operator is
required to maintain the permit onboard
the vessel. Therefore, a copy of the
permit will be available for the COTP or
OCMI to examine whenever necessary.
The Coast Guard will not make any
changes to § 151.1015 based on these
comments.

For vessels requiring a COI, one
comment suggested the Coast Guard

withhold issuance of a permit if the COI
is invalid.

The Coast Guard does not agree with
this comment. Vessels holding a COI are
currently inspected on regularly
scheduled intervals. If the COI is
invalid, the vessel is not expected to be
operating on the navigable waters of the
United States.

Another comment requested that the
Coast Guard include a statement in
§151.1015(b)(2)(ii)(A) that clarifies that
if there is a change of vessel operator or
owner, the permit is no longer valid. In
the Interim Rule, § 151.1015(b)(2)(ii)(A)
states that a permit will only be
terminated if the vessel is sold or if
subpart B no longer applies to the
vessel.

The Coast Guard does not agree with
this comment. We believe the current
language of the Interim Rule is sufficient
to enable compliance.

Two comments stated that although
§151.1015 details the denial of a permit,
it unnecessarily focuses on
completeness and accuracy of the forms
instead of substantive information such
as the history of the operator or the
condition of the vessel.

The Coast Guard understands that
permit applicants can be frustrated with
the level of accuracy required in the
forms; however, this information is a
necessary step in ensuring that permit
applicants are capable of meeting the
requirements for a permit.

Withdrawal of a Conditional Permit
(§151.1018)

Three comments questioned whether
§151.1018 is consistent with SPA. SPA
allows the Coast Guard to issue or deny
a permit after consulting with the EPA.
However, the Interim Rule does not
include the consultation with EPA
before issuance of a permit. SPA also
allows the Coast Guard to deny a permit
if the owner or operator of the vessel has
a pattern of serious violations. However,
the Interim Rule only allows the Coast
Guard to withdraw a permit at the
request of EPA. The comments stated
that SPA gives the Coast Guard the
authority to withdraw a permit, but the
Coast Guard has excluded its own
authority in the Interim Rule.

The Coast Guard implemented the
application procedures in the Interim
Rule to eliminate unnecessary delays for
vessel owner/operators seeking to
continue an ongoing business.
Conversely, the Coast Guard wanted to
ensure that any decision to revoke a
permit was substantiated by an agency
that could act as a neutral agent.

One comment stated that it believes
that the Coast Guard would initiate
withdrawal of a permit for various
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reasons, such as improper vessel
conditions. The comment asked the
Coast Guard to include provisions for
these withdrawals and cite the penalty
provisions for a violation of §§151.1009
and 151.1018(c) in the Interim Rule.

The Interim Rule listed conditions
that would lead to the withdrawal of a
permit, citing a record or pattern of
violations of five environmental
protection acts. Permit withdrawal
proceedings would be restricted to the
conditions authorized by the act. Civil
and criminal penalties for violations of
the Shore Protection Act are outlined in
33 USC § 2608 and § 2609.

Display of Number (§ 151.1024)

Two comments objected to the
requirement that vessel numbers
displayed have to be at least 44
centimeters (18 inches) in height. One
comment noted that the requirement for
marking a tank vessel (found in 46 CFR
32.05—10 and 32.05—15) allows a vessel
to be marked with figures that are 15
centimeters (6 inches) high.

The Coast Guard disagrees with these
comments. Personnel involved with
enforcement of these regulations must
be able to easily identify a vessel’s
permit numbers from great distances or
altitudes including while a vessel is at
sea. Because of this, permit numbers
need to be easily distinguishable from
other markings displayed on a vessel.

One comment noted that there is an
incorrect section citation in the Interim
Rule. Paragraph (b) of § 151.1009
references § 151.104, which does not
exist. The correct reference is
§151.1024, pertaining to permit
numbers. The Coast Guard amended
§151.1009(b) to reflect the correct
reference in a correction notice
published in the Federal Register on
June 5, 1989 (54 FR 24078).

Dated: March 16, 2001.

Joseph J. Angelo,
Director of Standards, Acting Assistant

Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 01-10970 Filed 5—2—01; 8:45 am]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. 2001-2]

Notice of Termination

AGENCY: Copyright Office, Library of
Congress.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office is
proposing amendments to its regulation
governing notices of termination of
transfers and licenses covering the
extended renewal term. The current
regulation is limited to notices of
terminations made under section 304(c)
of the copyright law. The Sonny Bono
Copyright Term Extension Act created a
separate termination right under section
304(d). Under the proposed regulation,
procedures governing notices of
termination of the extended renewal
term would cover notices made under
either section 304(c) or 304(d).

DATES: Comments should be in writing
and received on or before June 18, 2001.
ADDRESSES: If sent By Mail, ten copies
of written comments should be
addressed to: David O. Carson, General
Counsel, Copyright GC/I&R, P.O. Box
70400, Southwest Station, Washington,
DC 20540. If Hand Delivered, ten copies
should be brought to: Office of the
General Counsel, Copyright Office,
James Madison Memorial Building,
Room LM—403, First and Independence
Avenue, SE., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Kent Dunlap, Principal Legal Advisor
for the General Counsel. Telephone:
(202) 707-8380. Telefax: (202) 707—
8366.

SUPPLEMENTARY INFORMATION: Under the
1909 copyright law, which was in effect
until January 1, 1978, works were
subject to a renewal system in which the
term of copyright was divided into two
consecutive terms. Under the system
initially established by the 1909
legislation, the duration of copyright
protection was an initial copyright term
of 28 years and a renewal term of an
additional 28 years. The Copyright Act
of 1976, Pub. L. 94-554, retained the
renewal system for works that had
subsisting copyrights on January 1,
1978. However, under section 304 of the
copyright law (17 U.S.C. 304), the
renewal term was extended to 47 years,
creating a total potential term of
protection of 75 years.

Besides generally extending the
renewal term to 47 years, Congress also
provided a termination procedure
authorizing the termination of transfers
or licenses during the extended renewal
term. Established under section 304(c)
of the copyright law, this provision
created a means for authors and their
surviving spouses and offspring to
secure the benefits of the additional 19
years added to the renewal term. In
1977, the Copyright Office adopted a
regulation establishing the procedures
for exercising the termination right. 37
CFR 201.10

On October 27, 1998, President
Clinton signed into law the Sonny Bono
Copyright Term Extension Act, (“the
Act”), Pub. L. 105-298, 112 Stat. 2827
(1998). The Act amended the copyright
law, title 17 United States Code, to
extend for an additional 20 years, the
term of copyright protection in the
United States. For works in which the
duration of protection was determined
under section 304 of title 17, the
renewal term was extended from 47
years to 67 years. Like the Copyright Act
of 1976, the Sonny Bono Copyright
Term Extension Act also contained a
termination provision covering the
newly extended part of the extended
renewal term (i.e., the last twenty years).
Established under section 304(d) of the
copyright law, this new right of
termination was limited to authors and
other successors-in-interest specified in
the statute who had not previously
terminated under section 304(c).

The termination provision created by
section 304(d) largely incorporates by
reference the standards established by
section 304(c). Since notices of
termination may be served up to ten
years before the termination is to take
effect, the right to serve termination
notices under section 304(d) vested
immediately upon the enactment of the
Sonny Bono Copyright Term Extension
Act. Although the Copyright Office has
not put in place final regulations
governing notices of termination issued
under section 304(d), the Copyright
Office Documents Section has already
received a number of such notices for
recordation. The Copyright Office has
proceeded with recording these notices
under its existing provisions for
recordation of notices of termination
pursuant to section 304. However, it is
desirable that the Office’s regulations on
notices of termination be amended to
provide expressly for notices of
termination pursuant to section 304(d).

The Copyright Office has concluded
that, with a few adjustments, § 201.10
can be adapted to cover terminations
under either section 304(c) or section
304(d). The proposed regulation begins
by adding introductory text clarifying
that the scope of the regulation covers
terminations under either sections
304(c) or 304(d). In provisions where
the current regulation refers to section
304(c), the proposed regulation has been
modified to add an alternative reference
to section 304(d). Finally, a reference to
section 304(d) has been added to
§ 201.4(a)(v) regarding recordation of
transfers and certain other documents.

Paragraph (b) relating to contents of
the notice would add two substantive
changes not in the current regulation.
Section (b)(i) of the proposed regulation
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requires that if the termination is made
under section 304(d), the notice should
provide a statement to that effect. Most
of the notices of termination made
under section 304(d) which have been
received in this Office already contain
such a statement. Inclusion of this
requirement in the regulation appears to
be a logical addition and would provide
clarity to the notice. No corresponding
requirement has been imposed in
notices of termination issued under
section 304(c) because such a
requirement would upset established
practices in issuing notices under that
section.

The second substantive change adds a
new § 201.10(b)(vi) requiring notices
issued under section 304(d) to contain
a statement “that the rights in the
extended renewal term which are being
terminated have not been subject to a
previous termination.” This is a
statutory requirement imposed in
section 304(d). Incorporating the
requirement as part of the contents
helps ensure that second notices of
termination covering the same rights
already terminated by a previous notice
will not be served and recorded. This
provision is not intended to preclude
one joint author who has not previously
exercised his termination right from
terminating, even in cases where other
joint authors have exercised such rights.
Section 304(c) permits joint authors to
exercise their termination rights
separately. H.R. Rep. No. 94-1476, at
141 (1976).

The Copyright Office seeks public
comment on these two proposed
substantive additions to the required
content of the notice of termination. The
Copyright Office does not propose that
the two new requirements be applied to
notices already issued or to those issued
before the proposed regulation is
adopted in final form. If the two
requirements are adopted in the final
regulation, they are intended to be
treated as requirements only after the
effective date of the final regulation.

List of Subjects in 37 CFR Part 201
Copyright.
Proposed Regulations

In consideration of the foregoing, the
Copyright Office proposes to amend part
201 of 37 CFR, chapter II in the manner
set forth below:

PART 201—GENERAL PROVISIONS

1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702; § 201.10 is also
issued under 17 U.S.C. 304.

§201.4 [Amended]

2. Amend § 201.4(a)(1)(v) by adding
“and (d)” after ““304(c)”.

3. Section 201.10 is amended as
follows:

a. by adding introductory text before
paragraph (a);

b. by revising paragraphs (c)(2), (d)(2),
(d)(4) and (e);

c. by redesignating paragraphs (b)(1)(i)
through (v) as (b)(1)(ii) through (v) and
(vii), respectively; and

d. by adding new paragraphs (b)(1)(i)
and (b)(1)(vi). The revisions and
additions to § 201.10 read as follows:

§201.10 Notices of termination of
transfers and licenses covering extended
renewal term.

This section covers notices of
termination of transfers and licenses
covering the extended renewal term
under sections 304(c) and 304(d) of title
17, U.S.C.

* * * * *

EE
O

(i) If the termination is made under
section 304(d), a statement to that effect;
* * * * *

(vi) If termination is made under
section 304(d), a statement that the
rights which are being terminated have
not been subject to a previous
termination pursuant to section 304;
and
* * * * *

(C] * * %

(2) In the case of a termination of a
grant executed by one or more of the
authors of the work, the notice as to any
one author’s share shall be signed by
that author or by his or her duly
authorized agent. If that author is dead,
the notice shall be signed by the number
and proportion of the owners of that
author’s termination interest required
under section 304(c) or section 304(d),
whichever applies, of title 17, U.S.C., or
by their duly authorized agents, and
shall contain a brief statement of their
relationship or relationships to that
author.

* * * * *

(d) * % %

(2) The service provision of either
section 304(c) or section 304(d) of title
17, U.S.C., whichever applies, will be
satisfied if, before the notice of
termination is served, a reasonable
investigation is made by the person or
persons executing the notice as to the
current ownership of the rights being
terminated, and based on such
investigation:

(i) If there is no reason to believe that
such rights have been transferred by the
grantee to a successor in title, the notice
is served on the grantee; or

(ii) If there is reason to believe that
such rights have been transferred by the
grantee to a particular successor in title,
the notice is served on such successor

in title.
* * * * *

(4) Compliance with the provisions of
paragraphs (d)(2) and (3) of this section
will satisfy the service requirements of
either section 304(c) or section 304(d) of
title 17, U.S.C., whichever applies.
However, as long as the statutory
requirements have been met, the failure
to comply with the regulatory
provisions of paragraph (d)(2) or (d)(3)
of this section will not affect the validity
of the service.

(e) Harmless errors. (1) Harmless
errors in a notice that do not materially
affect the adequacy of the information
required to serve the purposes of either
section 304(c) or section 304(d) of title
17, U.S.C., whichever applies, shall not
render the notice invalid.

(2) Without prejudice to the general
rule provided by paragraph (e)(1) of this
section, errors made in giving the date
or registration number referred to in
paragraph (b)(1)(iii) of this section, or in
complying with the provisions of
paragraph (b)(1)(vii) of this section, or in
describing the precise relationships
under paragraph (c)(2) of this section,
shall not affect the validity of the notice
if the errors were made in good faith
and without any intention to deceive,
mislead, or conceal relevant
information.

* * * * *

4. Amend the new §201.10(b)(1)(vii)
by removing “paragraph (v)”” and adding
“‘paragraph (vii)”.

Dated: April 26, 2001.

Marybeth Peters,

Register of Copyrights.

[FR Doc. 01-11152 Filed 5—2—-01; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA143-4115b; FRL-6973-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Reasonably Available Control
Technology Requirements for Volatile
Organic Compounds and Nitrogen
Oxides

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.
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SUMMARY: EPA is proposing to remove
the conditional status of its approval of
the Commonwealth of Pennsylvania
State Implementation Plan (SIP)
revision that requires all major sources
of volatile organic compounds (VOC)
and nitrogen oxides ( NOx) to
implement reasonably available control
technology (RACT). In the ‘“Rules and
Regulations” section of this Federal
Register, EPA is removing the
conditional nature of its approval of the
Commonwealth’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. The
rationale for removing the conditional
status of EPA’s approval is set forth in
the direct final rule. If EPA receives no
adverse comments, EPA will not take
further action on this proposed rule. If
EPA receives adverse comments, EPA
will withdraw the direct final rule and
it will not take effect. EPA will address
all public comments in a subsequent
final rule based on this proposed rule.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time.

DATES: Comments must be received in
writing by June 4, 2001.

ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Air Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, and
the Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT.:
Ellen Wentworth, (215) 814—2034, at the
EPA Region III address above, or by e-
mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action with the same title that is located
in the “Rules and Regulations” section
of this Federal Register publication.

Dated: April 24, 2001.
William C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 01-10985 Filed 5—2—01; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[TN 241-1-2000103b; FRL-6974-5]

Clean Air Act Approval and
Promulgation of the Redesignation of

Shelby County, TN, to Attainment for
Lead

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan
submitted on February 15, 2001, by the
Memphis and Shelby County Health
Department through the Tennessee
Department of Environment and
Conservation for the purpose of
redesignating Shelby County from
nonattainment to attainment for the lead
national ambient air quality standard. In
the Final Rules section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: Written comments must be
received on or before June 4. 2001.

ADDRESSES: Written comments should
be addressed to Kimberly Bingham, at
the EPA Regional Office listed below.
The interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least 24 hours before the
visiting day. Copies of the documents
relative to this action are available for
public inspection during normal
business hours at the following
locations.

U.S. Environmental Protection
Agency, Region 4, Atlanta Federal
Center, Air, Pesticides, and Toxics
Management Division, 61 Forsyth
Street, Atlanta, Georgia 30303—-3104.
FOR FURTHER INFORMATION CONTACT:
Kimberly Bingham of the EPA Region 4,
Air Planning Branch at (404) 562-9038
and at the above address.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Final Rules section of this Federal
Register.

Dated: April 19, 2001.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 01-11091 Filed 5—2—01; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH83

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for the Robust
Spineflower; Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed Rule; technical
corrections.

SUMMARY: We, the U.S. Fish and
Wildlife Service, published a proposed
rule to establish critical habitat for the
robust spineflower (Chorizanthe robusta
var. robusta) in the Federal Register on
February 15, 2001. The proposed rule
contained several errors in the map and
legal description for the Freedom
mapping unit (Unit D). This document
contains corrections to the proposed
rule to designate critical habitat for
Chorizanthe robusta var. robusta for this
proposed critical habitat unit.

DATES: We will accept comments until
the close of business on June 4, 2001.
Requests for public hearings must be
received by May 23, 2001.

ADDRESSES: Comment submission: If
you wish to comment, you may submit
your comments and materials by any
one of several methods:

1. You may submit written comments
and information to Diane Noda, Field
Supervisor, Ventura Fish and Wildlife
Office, 2394 Portola Road, Suite B,
Ventura, California 93003. You may also
hand-deliver written comments to our
Ventura Fish and Wildlife Office at the
address given above.

2. You may send comments by
electronic mail (e-mail) to:
robustsf@fws.gov See the Public
Comments Solicited section below for
file format and other information on
electronic filing.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
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by appointment, during normal business
hours at the Ventura Fish and Wildlife
Office.

FOR FURTHER INFORMATION CONTACT:
Diane Noda, Field Supervisor, at the
address above (telephone 805/644—1766;
facsimile 805/644—3958).
SUPPLEMENTARY INFORMATION:

Background

On February 15, 2001, we proposed
critical habitat for the robust
spineflower (Chorizanthe robusta var.
robusta), pursuant to the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.) (66 FR 10419).
A total of approximately 660 hectares
(ha) (1,635 acres (ac)) of land fall within
the boundaries of the proposed critical
habitat designation, all in Santa Cruz
County, California.

The proposed rulemaking contained
errors in the mapping and legal
description for the Freedom mapping
unit (Unit D). In the proposed rule, we
inadvertently mapped this unit to the
north and east of the correct location.
We are providing a corrected
Geographic Information System (GIS)
map and a corrected legal description of
the mapping unit. The GIS map is
provided to help the public understand
the general location of the proposed
critical habitat. A corrected version of
Table 5 is also provided; this table
provides approximate areas of proposed
critical habitat for Chorizanthe robusta
var. robusta by land ownership. The
corrected table indicates that for the

Freedom Unit, approximately 3.8 ha (9.5
ac) are on private lands and 0.2 ha (0.5
ac) are on lands under local jurisdiction.

Public Comments Solicited

We intend that any final action
resulting from this technical
clarification be as accurate as possible.
Comments and suggestions from the
public, concerned governmental
entities, private interests, or any other
interested party are solicited. Comments
are invited specifically concerning:

(1) Biological data concerning any
threat (or lack thereof) to Chorizanthe
robusta var. robusta;

(2) The location of any additional
populations of the species, and the
reasons why any habitat in should or
should not be designated as critical
habitat, as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size of Chorizanthe robusta var. robusta;
and

(4) Current or planned activities
within the proposed critical habitat
units and their possible impacts on the
species.

National Environmental Policy Act

We have determined that
environmental assessments and
environmental impact statements, as
defined in the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the

Act. We published a notice outlining
our reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
endangered species, see 50 CFR 17.62
and 17.63.

Author(s)

The primary authors of this proposed
rule is Connie Rutherford (see
ADDRESSES section), and Barbara Behan,
U.S. Fish and Wildlife Service, 911 N.E.
11th Avenue, Portland, Oregon 97232
(telephone 503/231-6131).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.)

In proposed rule FR Doc. 01-1837,
published February 15, 2001 (66 FR
10419), make the following corrections.

1. On page 10425, correct Table 5 to
read as follows:

TABLE 5.—APPROXIMATE AREAS, IN HECTARES (HA) AND ACRES (AC),! OF PROPOSED CRITICAL HABITAT FOR
CHORIZANTHE ROBUSTA VAR. ROBUSTA BY LAND OWNERSHIP

City and other local

Unit name State lands Private lands jurisdictions Federal lands Total
A. Pogonip .....cccceeeeee. 20 ha (50 ac) ............ 45 ha (115 ac) .......... 100 ha (250 ac) ........ 165 ha (410 ac).
B. Branciforte .........c.. | i 5ha (10 8C) .evvvvvvvviees | e 5 ha (10 ac).
C. AptOS oo | e 30 ha (80 &C) ..ccovevver | eeviieeeiieeeiee e 30 ha (80 ac).
D. Freedom ....ccccoeeee | e 3.8ha(9.5ac) .......... 0.2 ha (0.5 ac) .......... 4 ha (10 ac).
E. Buena Vista ........... | coceerniiieniieeiiieenne 75 ha (185 ac) .......... 75 ha (185 ac).
F. Sunset .......cccoeeee. 55 ha (130 @C) cvvvvves | coeeeiieeiieee e 55 ha (130 ac).
G

. Former Fort Ord ....

325 ha (805 ac).

75 ha (180 ac)

157 ha (396 ac) 102 ha (254 ac)

325 ha (805 ac) 659 ha (1,635 ac).

1 Approximate acres have been converted to hectares (1 ha = 2.47 ac). Based on the level of imprecision of mapping of each unit, hectares
and acres greater than 10 have been rounded to the nearest 5; hectares and acres less than or equal to 10 have been rounded to the nearest

whole number. Totals are sums of units.

§17.96 [Corrected]

2. On page 10434, correct the legal
description for Map Unit D to read as
follows:

Map Unit D (Freedom). Santa Cruz County,
California. From USGS 7.5' quadrangle map

Watsonville West, California. The following
lands within the Aptos Land Grant: T. 11 S.
R.1E., W2 of NWV4 of NWV4 of SEV4; the
NEV4 of NEVa of NEVa of SW4; and SEVa of
SEV4 of SEVa of NWv4, Mount Diablo Base
Principal Meridian, sec. 16 (protracted).

3. On page 10435, correct the map for
Freedom Unit (Unit D) to read as
follows:

BILLING CODE 4310-55-P
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Dated: April 25, 2001.
Daniel Welsh,

Acting Manager, California/Nevada
Operations.

[FR Doc. 01-10830 Filed 5—2—01; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 043001D)]

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of public hearings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold seven public hearings in May and
June 2001 to gather public input
regarding proposed management
measures for its draft Amendment 5 to
the Fishery Management Plan for the
Shrimp Fishery of the South Atlantic
Region (FMP).

DATES: The public hearings will be held
in May and June 2001. Written
comments must be received in the
Council office by May 29, 2001. See
SUPPLEMENTARY INFORMATION for specific
dates and times of the public hearings.
ADDRESSES: Written comments should
be sent to Bob Mahood, Executive
Director, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699, or via email to safmc@noaa.gov.

Copies of the Public Hearing Document
are available from Kim Iverson, South
Atlantic Fishery Management Council,
One Southpark Circle, Suite 306,
Charleston, SC 29407-4699; telephone:
843-571-4366.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699; telephone: 843-571-4366; fax:
843-769-4520; email address:
kim.iverson@noaa.gov.

SUPPLEMENTARY INFORMATION: The South
Atlantic Fishery Management Council
(Council) will hold seven public
hearings in May and June 2001 to gather
public input regarding proposed
management measures for its draft
Amendment 5 to the Fishery
Management Plan for the Shrimp
Fishery of the South Atlantic Region
(FMP). At the request of the rock shrimp
industry, the Council is considering the
following measures for its proposed
Amendment 5: The development of a
limited entry program to remove
speculative interest in the fishery and to
ensure the economic viability of the
rock shrimp industry; shrimp trawl
mesh size restrictions to reduce the
harvest of small rock shrimp; a
requirement for operator permits and
vessel monitoring systems to ensure
better compliance with the FMP’s
management measures; and designation
of specific geographic areas within
which these management measures
would apply.

Meeting Dates and Locations

The dates and locations for the
scheduled public hearings are presented
below. All hearings are scheduled to
begin at 6 p.m.

May 3, 2001— NC Department of
Environment & Natural Resources, 127
Cardinal Drive, Wilmington, NC 28405;
Telephone: 910-395-3900

May 7, 2001- Radisson Beach Resort,
2600 N. A1A, Fort Pierce, FL 34949;
Telephone: 561-465—-5544

May 8, 2001- Florida Fish & Wildlife
Conservation Commission, Florida
Marine Research Institute 100 Eighth
Avenue, SE, St. Petersburg, FL 53701—
5095; Telephone: 727-896—-8626

May 9, 2001- Lafayette Plaza Hotel,
301 Government Street, Mobile, AL
36602; Telephone: 334-694-0101

May 15, 2001- Town & Country Inn,
2008 Savannah Highway, Charleston,
SC 29407; Telephone: 843—571-1000

May 24, 2001- University of Georgia,
Marine Extension Service, 715 Bay
Street, Brunswick, GA 31520;
Telephone: 912—-264-7268

May 29, 2001- Radisson Hampton,
700 Settlers Landing Road, Hampton,
VA 23669, Telephone: 757/727-9700

June 19, 2001- Radisson Ponce de
Leon, 4000 US Highway 1, St.
Augustine, FL 32095; Phone: 904-824—
2821

Special Accommodations

These hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least five days prior
to the hearing date.

Dated: May 1, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-11273 Filed 5-1-01; 2:51 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

Availability of an Environmental
Assessment for an Amendment to the
Fishlake National Forest Land and
Resource Management Plan To
Change the Forage Utilization
Standards

AGENCY: Forest Service, Agriculture.

ACTION: Notice of availability of an
environmental assessment.

SUMMARY: The Fishlake National Forest
proposes to amend the Forest Plan
forage utilization guidelines. Supervisor
Guy Pence (Responsible Official) has
mad available copies of the
Environmental Assessment for the
Proposed Amendment to the Fishlake
National Forest Land and Resource
Management Plan. This amendment
changes the forage utilization guidelines
for riparian vegetation from percent of
available forage utilized to residual
stubble height. The amendment also
modifies the use levels in upland areas.
The Environmental Assessment is
available for 30-day public review and
comment. The notice and comment
period is expected to end on June 1,
2001. This notice is required pursuant
to National Forest System Land and
Resource Management Planning
regulations (36 CFR 219.35(b)).

DATES: In February of 1998, the Fishlake
National Forest initiated scoping for a
proposal to revise allotment
management plans and to amend the
Fishlake National Forest Land and
Resource Management Plan. In October
of 2000, the Fishlake National Forest
Supervisor decided to separate the
documentation and analysis for he
forest plan amendment. A new scoping
notice was sent to the public on
February 21, 2001. The Environmental
Assessment is available for public
comment beginning May 2, 2001.
Comments will be accepted through

June 1, 2001. A decision is expected in
June of 2001.

ADDRESSES: Comments on the
environmental assessment can be
submitted to the Forest Supervisor at:
Forest Supervisor, Fishlake National
Forest, 115 East 900 North St., Richfield,
Ut 84701.

FOR FURTHER INFORMATION CONTACT:
David Grider, Range Specialist, at 435—
865—3700 or Responsible Official: Guy
Pence, Acting Forest Supervisor, 115
East 900 North St., Richfield, UT 84701.
SUPPLEMENTARY INFORMATION: New
guidelines are being proposed because
scientific research indicates that
residual stubble height offers a more
accurate and more efficient measure of
forage utilization. This is a non-
significant amendment.

Dated: April 16, 2001.
Guy W. Pence,

Acting Forest Supervisor, Fishlake National
Forest.

[FR Doc. 01-11041 Filed 5—-2—01; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
International Trade Administration

April 2001 Sunset Reviews: Final
Results and Revocation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of five-
year (“‘Sunset”) reviews and revocation
of antidumping duty orders: polyvinyl
alcohol from the People’s Republic of
China (A-570-842), Japan (A-588-836),
and Taiwan (A-583-824).

SUMMARY: On April 2, 2001, the
Department of Commerce (‘“‘the
Department”) initiated sunset reviews of
the antidumping duty orders on
polyvinyl alcohol from the People’s
Republic of China (“PRC”), Japan, and
Taiwan (66 FR 17524). Because no
domestic interested party responded to
the sunset review notice of initiation by
the applicable deadline, the Department
is revoking these antidumping duty
orders.

EFFECTIVE DATE: May 14, 2001.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or James P. Maeder,
Office of Policy, Import Administration,

International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-5050 or (202) 482—-3330,
respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statue

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the “Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s
(“Department”’) regulations are to 19
CFR part 351 (2000).

Background

On May 14, 1996, the Department
issued antidumping duty orders on
polyvinyl alcohol from the PRC, Japan,
and Taiwan. Pursuant to section 751(c)
and 19 CFR part 351 in general, the
Department initiated sunset reviews of
these orders by publishing a notice of
the initiation in the Federal Register, 66
FR 17524 (April 2, 2001). In addition, as
a courtesy to interested parties, the
Department sent letters, via certified
and registered mail, to each party listed
on the Department’s most current
service list for this proceeding to inform
them of the automatic initiation of
sunset reviews of these orders.

Because the Department did not
receive any domestic interested party
response to the sunset review notice of
initiation by the applicable deadline,
April 17, 2001, the Department notified
the International Trade Commission on
April 19, 2001, that it intended to issue
a final determination revoking these
antidumping duty orders.

Determination To Revoke

Pursuant to section 751(c)(3)(A) of the
Act and 19 CFR 351.218(d)(1)(iii)(B)(3),
of the Sunset Regulations, if no
domestic interested party responds to
the notice of initiation, the Department
shall issue a final determination, within
90 days after the initiation of the review,
revoking the finding or order or
terminating the suspended
investigation. Because no domestic
interested party filed a response to the
notice of initiation, the Department
finds that no domestic interested party
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is participating in these reviews, and it
is revoking these antidumping duty
orders.

Effective Date of Revocations

Pursuant to sections 751(c)(3)(A) and
751(d)(2) of the Act, and 19 CFR
351.222(i)(2)(i), the Department will
instruct the Customs Service to
terminate the suspension of liquidation
of the merchandise subject to these
orders entered, or withdrawn from
warehouse, on or after May 14, 2001.
Entries of subject merchandise prior to
the effective date of revocation will
continue to be subject to suspension of
liquidation. The Department will
complete any pending administrative
reviews of these orders and will conduct
administrative reviews of subject
merchandise entered prior to the
effective date of revocation in response
to appropriately filed requests for
review.

Effective January 20, 2001, Bernard T.
Carreau is fulfilling the duties of the
Assistant Secretary for Import
Administration.

Dated: April 27, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-11150 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-421-807]

Notice of Preliminary Determination of
Sales at Less Than Fair Value; Certain
Hot-Rolled Carbon Steel Flat Products
From the Netherlands

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Melissa Blackledge, Stephanie Arthur,
or Robert James at (202) 482-3518, (202)
482—6312, or (202) 482-0649,
respectively; Antidumping and
Countervailing Duty Enforcement Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230.

The Applicable Statute and
Regulations:

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments

made to the Tariff Act of 1930 (the Tariff
Act) by the Uruguay Round Agreements
Act (URAA). In addition, unless
otherwise indicated, all citations to the
Department of Commerce (the
Department) regulations are to the
regulations at 19 CFR part 351 (April
2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products (hot-rolled steel) from the
Netherlands are being sold, or are likely
to be sold, in the United States at less
than fair value (LTFV), as provided in
section 733 of the Tariff Act. The
estimated margins of sales at LTFV are
shown in the “Suspension of
Liquidation” section of this notice.

Case History

On December 4, 2000 the Department
initiated antidumping investigations of
hot-rolled steel from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine. See Initiation of
Antidumping Duty Investigation:
Certain Hot-Rolled Carbon Steel Flat
Products from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 65 FR 77568
(December 12, 2000). Since the
initiation of these investigations the
following events have occurred.

In its initiation notice the Department
set aside a period for all interested
parties to raise issues regarding product
coverage. See 65 FR 77568. We received
comments regarding product coverage
as follows: from Duracell Global
Business Management Group on
December 11, 2000; from Energizer on
December 15, 2000; from Bouffard Metal
Goods Inc. and Truelove & MacLean,
Inc. on December 18, 2000; from the
Corus Group plc., which includes Corus
Steel USA (CSUSA) and Corus Staal BV
(Corus Staal), and Thomas Steel Strip on
December 26, 2000; and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent HR
products antidumping investigations,
providing an opportunity to comment
on the Department’s proposed model
matching characteristics and hierarchy.
Comments were submitted by:
petitioners (January 5, 2001); Corus
Staal and CSUSA (January 3, 2001);
Iscor Limited (Iscor), respondent in the
South Africa investigation (January 3,
2001); and Zaporizhstal, respondent in
the Ukraine investigation (January 3,

2001). Petitioners agreed with the
Department’s proposed characteristics
and hierarchy of characteristics. Corus
Staal and CSUSA suggested adding a
product characteristic to distinguish
prime merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics but, rather, provided
information relating to its own products
that was not relevant in the context of
determining what information to
include in the Department’s
questionnaires. For purposes of the
questionnaires subsequently issued by
the Department to the respondents, no
changes were made to the product
characteristics or the hierarchy of those
characteristics from those originally
proposed by the Department in its letter
dated December 22, 2000. With respect
to Corus Staal’s and CSUSA'’s request,
the additional product characteristic
suggested to distinguish prime from
non-prime merchandise is unnecessary.
The Department already asks
respondents to distinguish prime from
non-prime merchandise in field number
2.2 “Prime vs. Secondary Merchandise.”
See the Department’s Antidumping
Duty Questionnaire, at B-7 and C-7.
These fields are used in the model-
match program to prevent matches of
prime merchandise to non-prime
merchandise.

On December 28, 2000, the United
States International Trade Commission
(ITC) notified the Department that it
preliminarily determined that there is a
reasonable indication that an industry
in the United States is materially
injured by the reason of imports of the
subject merchandise from Argentina,
India, Indonesia, Kazakhstan, the
Netherlands, the People’s Republic of
China, Romania, South Africa, Taiwan,
Thailand, and Ukraine. See Hot-Rolled
Steel Products from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 66 FR 805
(January 4, 2001).

On January 4, 2001 the Department
issued an antidumping questionnaire to
the Corus Group plc., the sole producer
of subject hot-rolled steel in the
Netherlands. We requested that Corus
Staal and CSUSA respond to section A
(general information, corporate
structure, sales practices, and
merchandise produced), section B
(home market or third-country sales),
section C (U.S. sales), section D (cost of
production/constructed value), and, if
applicable, section E (cost of further
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manufacture or assembly performed in
the United States).

Respondent submitted its initial
response to section A of the
Department’s questionnaire on February
1, 2001. We received Corus Staal’s and
CSUSA'’s sections B through E responses
on February 26, 2001. Petitioners filed
comments regarding all portions of
respondent’s questionnaire response on
March 6, 2001. We issued the following
supplemental questionnaires to
respondent: (i) Section A on February
27,2001, (ii) sections B and C on March
13, 2001, and (iii) sections D and E on
March 14, 2001. Respondent filed a
response to our section A and sections
B through E supplemental
questionnaires on March 16, 2001 and
April 4, 2001, respectively. In addition,
pursuant to the Department’s
preliminary determination that Corus
Staal and CSUSA are affiliated with
Galvpro LP (Galvpro), on March 16,
2001 respondent filed a section E
response reporting the cost of U.S.
further manufacturing incurred by
Galvpro. See Memorandum to Joseph A.
Spetrini; Affiliation Issue Regarding
Galvpro LP and Laura Metaal Holding,
February 27, 2001 (Affiliation
Memorandum); see also Letter from
Robert M. James to the Corus Group,
February 27, 2001. The “Affiliation”
section of this notice provides further
information regarding our preliminary
determination with respect to affiliation
issues.

Period of Investigation

The period of investigation (POI) is
October 1, 1999 through September 30,
2000. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., December 2000), and is in
accordance with our regulations. See 19
CFR 351.204(b)(1).

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and

without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this investigation.
Specifically included within the scope
of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. If steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTS), are
products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

+ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., ASTM specifications
A543, A387, A514, A517, A506).

 Society of Automotive Engineers
(SAE)/American Iron and Steel Institute
(AISI) grades of series 2300 and higher.

 Ball bearings steels, as defined in
the HTS.

» Tool steels, as defined in the HTS.

« Silico-manganese (as defined in the
HTS) or silicon electrical steel with a
silicon level exceeding 2.25 percent.

» ASTM specifications A710 and
A736.

* USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTS.

The merchandise subject to this
investigation is classified in the HTS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled flat-rolled carbon
steel flat products covered by this
investigation, including: vacuum
degassed fully stabilized; high strength
low alloy; and the substrate for motor
lamination steel may also enter under
the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Affiliation

In its initiation notice, the Department
identified as a respondent in this
investigation the Corus Group plc. See
65 FR 77573. As indicated in
respondent’s February 1, 2001
questionnaire response at pages A—7
and A-8, the Corus Group plc. wholly
owns Koninklijke Hoogovens NV
(KHNV) which, in turn, wholly owns
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Corus Staal. CSUSA is a U.S. subsidiary
of KHNV and acts as an agent for Corus
Staal’s U.S. sales. CSUSA argues in its
January 18, 2001 submission that
Galvpro should not be considered an
affiliated party under section 771(33) of
the Tariff Act because neither Corus
Staal nor CSUSA has any direct or
indirect ownership of Galvpro?. In
addition, Corus Staal claims in its
February 1, 2001 questionnaire response
that it also considers sales made to
Laura Metaal Trading BV (Laura Metaal)
to be unaffiliated transactions because
KHNV (Corus Staal’s parent and a
minority shareholder in Laura Metaal) is
not in a position to exercise or assert
control over Laura Metaal or its
subsidiaries.

However, as explained below, the
Department has preliminarily
determined that Corus Staal, CSUSA,
Laura Metaal, and Galvpro are affiliated
parties within the meaning of section
771(33)(F) of the Tariff Act because they
are all under the common control of the
Corus Group plc. See Affiliation
Memorandum. Section 771(33)(F) of the
Tariff Act defines affiliated parties to
include “[tlwo or more persons directly
or indirectly controlling, controlled by,
or under the common control with, any
person.” Control, in turn, is defined by
section 771(33) as one person being
“legally or operationally in a position to
exercise restraint or direction over the
other.” In determining whether control
exists, the Department considers
corporate or family groupings, franchise
or joint venture agreements, debt
financing, and close supplier
relationships. See 19 CFR 351.102(b).

Galvpro is a joint venture of Corus
Coatings USA, Inc., a wholly-owned
subsidiary of the Corus Group plc., and
Weirton Coatings LLC, a subsidiary of
Weirton Steel Corporation (Weirton).
The Corus Group plc. (through Corus
Coatings USA) has a substantial equity
interest in Galvpro. See Respondent’s
February 1, 2001 response at page A—10;
see also Respondent’s January 18, 2001
letter to the Department at page 3. In
previous cases the Department has
determined that control exists when one
party is in a position to influence the
pricing and production decisions of the
affiliated entity. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value and Postponement of
Final Determination; Stainless Steel

1Galvpro is a limited partnership, with
ownership held by Weirton Coatings LLC, the
Galvpro management, and Corus Group plc.
(through Corus Coatings LLC). Galvpro was formed
to construct and operate a manufacturing facility for
the treatment of cold-rolled steel to produce
galvanized steel products. See Respondent’s
January 18, 2001 submission at page 2.

Sheet and Strip in Coils From Germany,
64 FR 30710, 30721-24 (June 8, 1999).
The record in this investigation
indicates that the Corus Group plc. is
indeed in a position to influence pricing
and production decisions of Galvpro.
See Affiliation Memorandum at pages 2
and 3 for more detailed information
regarding this issue. In addition, a
review of the record reveals other
indicia of control, including debt
financing of Galvpro by the Corus Group
plc.. See Affiliation Memorandum at
page 3; see also Petitioners’ January 26,
2001 submission at Exhibit 2. Finally,
the significant equity in Galvpro by the
Corus Group plc. (through Corus
Coatings USA) is clear evidence of the
ability of Corus Group plc. to exert
influence over Galvpro’s production,
pricing, or cost of the subject
merchandise or foreign like product.

The record also indicates that the
Corus Group plc. has the ability to exert
control over Laura Metaal. Laura Metaal
consumes subject merchandise through
its manufacturing operations and acts as
a reseller through its service center.2 See
Respondent’s February 1, 2001 response
at page A-3. The Corus Group plc.
wholly owns KHNV, which in turn has
a minority shareholder interest in Laura
Metaal. In addition, KHNV nominated
one of the four voting members on Laura
Metaal’s Board of Directors, and
nominated one of two non-voting
advisors to the Board, affording the
Corus Group plc. substantial influence
over Laura Metaal and the company’s
operations. See Respondent’s February
1, 2001 response at page A-3.

As indicated above, the Corus Group
plc. has the potential ability to exercise
direction and restraint over Galvpro’s
and Laura Metaal’s production and
pricing. The Corus Group plc. has a
substantial equity interest in both
Galvpro and Laura Metaal and plays a
substantial role in their operations and
management. The Corus Group plc. is in
a position, legally and operationally, to
exercise direction and restraint over
both Galvpro and Laura Metaal, within
the meaning of section 771(33)(F) of the
Tariff Act, as amended by the URAA.
Because Corus Staal and CSUSA are
wholly-owned subsidiaries of the Corus
Group plc, Corus Group plc also is in a
position legally and operationally to
exercise direction and restraint over
Corus Staal and CSUSA, within the
meaning of section 771(33)(F) of the
Act. As a result, we preliminarily find
that both Galvpro and Laura Metaal are
affiliated with Corus Staal and CSUSA,
within the meaning of section
771(33)(F) of the Tariff Act because
these four companies are all under the
common control of the Corus Group plc.

For a more detailed discussion of our
preliminary affiliation determination,
please refer to the Affiliation
Memorandum.

Product Comparisons

Pursuant to section 771(16) of the
Tariff Act, all products produced by the
respondent that are within the scope of
the investigation, above, and were sold
in the comparison market during the
PO, are considered to be foreign like
products. We have relied on the
following eleven criteria to match U.S.
sales of subject merchandise to
comparison-market sales of the foreign
like product: whether or not painted,
quality, carbon content level, yield
strength, thickness, width, whether coil
or cut sheet, whether or not temper
rolled, whether or not pickled, whether
mill or trimmed edge, and whether the
steel is rolled with or without patterns
in relief. Where there were no sales of
identical merchandise in the home
market to compare to U.S. sales, we
compared U.S. sales to the next most
similar foreign like product on the basis
of the characteristics and reporting
instructions listed in the Department’s
January 4, 2001 questionnaire.

Fair Value Comparisons

To determine whether sales of hot-
rolled steel from the Netherlands were
made in the United States at less than
fair value, we compared constructed
export price (CEP) to normal value (NV),
as described in the “Constructed Export
Price” and ‘“Normal Value” sections of
this notice. In accordance with section
777A(d)(1)(A)(@) of the Tariff Act, we
calculated weighted-average CEPs for
comparison to weighted-average NVs.

Constructed Export Price

Corus Staal reported as export price
(EP) transactions certain sales of subject
merchandise sold to unaffiliated U.S.
customers prior to importation. Corus
Staal reported as CEP transactions its
sales of subject merchandise sold
through the Rafferty-Brown Companies,
two affiliated steel service centers
which further manufacture flat-rolled
steel products. In addition, in
accordance with our preliminary
affiliation determination, Corus Staal
reported as CEP transactions sales made
through Galvpro.

We have preliminarily determined
with respect to Corus Staal’s reported
EP sales that such transactions are
properly classified as CEP transactions.
Having reviewed the evidence on the
record of this investigation regarding
respondent’s reported EP sales, we
conclude that sales between the foreign
producer (i.e., Corus Staal) and the U.S.
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customer were made ““in the United
States” by CSUSA on behalf of Corus
Staal within the meaning of section
772(b) of the Tariff Act, and therefore,
should be treated as CEP transactions.
Specifically, although Corus Staal
initially reaches the agreement with the
U.S. customer on the estimated overall
volume and pricing of merchandise,
CSUSA provides the final written
confirmation of the agreement, setting
forth the agreed prices and quantities, to
the U.S. customer. See Respondent’s
February 1, 2001 response at page A—56.
The description provided by Corus Staal
regarding the sales process for its
alleged EP transactions indicates that,
for these sales, the merchandise was
“sold (or agreed to be sold)” in the
United States. Therefore, we have
preliminarily decided to treat Corus
Staal’s reported EP sales as CEP
transactions. This is consistent with the
Federal Circuit’s decision in AK Steel
Corporation et. al. v. United States, 226
F.3d 1361 (Fed. Cir. 2000) (AK Steel).
See also Polyvinyl Alcohol from Japan:
Preliminary Results of Antidumping
Duty Administrative Review, 66 FR
11140 (February 22, 2001), where the
Department preliminarily determined
that, pursuant to AK Steel, sales through
a U.S. affiliate were made “‘in the
United States” and were therefore
classifiable as CEP transactions. For a
more detailed discussion of this issue,
please refer to our Preliminary Analysis
Memorandum, dated April 23, 2001.
We calculated CEP in accordance
with subsection 772(b) of the Tariff Act.
We based CEP on the packed, delivered,
duty paid or delivered prices to
unaffiliated purchasers in the United
States. We made adjustments for price-
billing errors and early payment
discounts, where applicable. We also
made deductions for movement
expenses in accordance with section
772(c)(2)(A) of the Tariff Act; these
included, where appropriate, foreign
inland freight, marine insurance, foreign
brokerage and handling, international
freight, U.S. customs duties, U.S. inland
freight, U.S. inland insurance, and U.S.
warehousing expenses. In accordance
with section 772(d)(1) of the Tariff Act,
we deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses (credit
costs and warranty expenses), and
indirect selling expenses, including
inventory carrying costs. We also made
an adjustment for profit in accordance
with section 772(d)(3) of the Tariff Act.
With respect to subject merchandise
to which value was added in the United
States by the Rafferty Brown Companies
and Galvpro prior to sale to unaffiliated

customers, we deducted the cost of
further manufacturing in accordance
with section 772(d)(2) of the Tariff Act.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Tariff Act, to the
extent practicable, we determine NV
based on sales in the comparison market
at the same level of trade (LOT) as the
EP or CEP transaction. The NV LOT is
that of the starting price sales in the
comparison market or, when NV is
based on CV, that of the sales from
which we derive selling, general and
administrative (SG&A) expenses and
profit. For EP the U.S. LOT is also the
level of the starting price sale, which is
usually from the exporter to the
importer. For CEP it is the level of the
constructed sale from the exporter to the
importer.3

To determine whether NV sales are at
a different LOT than EP or CEP sales, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison market sales are at a
different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison market sales at the LOT
of the export transaction, we make a
LOT adjustment under section
773(a)(7)(A) of the Tariff Act. Finally,
for CEP sales, if the NV level is more
remote from the factory than the CEP
level and there is no basis for
determining whether the differences in
the levels between NV and CEP affect
price comparability, we adjust NV
under section 773(A)(7)(B) of the Tariff
Act (the CEP offset provision). See, e.g.,
Certain Carbon Steel Plate from South
Africa, Final Determination of Sales at
Less Than Fair Value, 62 FR 61731
(November 19, 1997).

3The U.S. Court of International Trade (CIT) has
held that the Department’s practice of determining
levels of trade for CEP transactions after CEP
deductions is an impermissible interpretation of
section 772(d) of the Tariff Act. See Borden, Inc. v.
United States, 4 F. Supp. 2d 1221, 1241-42 (CIT
1998) (Borden); see also Micron Technology v.
United States, 40 F. Supp. 2d. 481 (1999)(Micron).
The U.S. Gourt of Appeals for the Federal Circuit
(CAFC), however, has reversed the CIT’s holdings
in both Micron and Borden on the level of trade
issue. The CAFC held that the statute
unambiguously requires Commerce to deduct the
selling expenses set forth in section 772(d) from the
CEP starting price prior to performing its LOT
analysis. See Micron Technology Inc. v. United
States, Court Nos. 00—1058-1060 (Fed. Cir. March
7, 2001); see also Borden, Inc. v. United States,
Court Nos. 99-1575-1576 (Fed. Circ. March 12,
2001)(unpublished opinion). Consequently, the
Department will continue to adjust the CEP,
pursuant to section 772(d) of the Tariff Act, prior
to performing the LOT analysis, as articulated by
the Department’s regulations at 19 CFR 351.412.

In implementing these principles in
this investigation, we obtained
information from Corus Staal and
CSUSA about the marketing stages
involved in its reported U.S. and home
market sales, including a description of
the selling activities performed by Corus
Staal and CSUSA for each channel of
distribution. In identifying LOTs for
U.S. CEP sales we considered the selling
functions reflected in the starting price
after any adjustments under section
772(D) of the Tariff Act.

In the home market, Corus Staal
reported two channels of distribution
(sales by Corus Staal and sales through
its affiliated service centers) and three
customer categories (end users, steel
service centers, and trading companies).
For both channels of distribution in the
home market, Corus Staal performed
similar selling functions, including
strategic and economic planning,
advertising, freight and delivery
arrangements, technical/warranty
services, and sales logistics support. The
remaining selling activities did not
differ significantly by channel of
distribution. See Corus Staal’s February
1, 2001 response at Exhibit A-8.
Because channels of distribution do not
qualify as separate levels of trade when
the selling functions performed for each
channel are sufficiently similar, we have
determined that one LOT exists for
Corus Staal’s home market sales.

In the United States CSUSA reported
two channels of distribution for sales of
subject merchandise during the POI (EP
sales made directly from CSUSA to U.S.
customers and CEP sales made through
affiliated service centers). For EP sales,
CSUSA reported two customer
categories (end users and steel service
centers). See CSUSA’s February 26,
2001 response at pages C—13 through C—
15. As explained in the “Constructed
Export Price” section of our notice, we
have preliminary determined that all of
Corus Staal’s reported EP transactions
are properly classified as CEP sales. In
CEP situations we do not determine the
U.S. LOT on the basis of the CEP
starting price. Rather, as described
above, we determine the U.S. LOT on
the basis of the CEP starting price minus
the expenses and profit deducted
pursuant to section 772(d) of the Act.

Corus Staal and CSUSA claimed that
sales made through its second channel
of distribution in the home market (i.e.,
those through affiliated service centers)
constituted a different LOT from its
alleged EP sales. Corus Staal and
CSUSA therefore requested a LOT
adjustment to the extent that price
comparisons were made between U.S.
EP sales and those through home market
affiliated service centers. As there are no
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EP transactions in the United States, it
is not necessary to address respondent’s
request for a LOT adjustment with
respect to EP sales.

With regard to its CEP sales,
respondent claims that a CEP offset for
sales made through two affiliated
parties, Rafferty-Brown Steel Company
of Connecticut (RBC) and Rafferty-
Brown Steel Company of North Carolina
(RBN) (collectively, the Rafferty-Brown
Companies) is appropriate because the
RBC and RBN sales are made at a point
in the distribution process that is less
advanced than Corus Staal’s home
market sales. In analyzing respondent’s
request for a CEP offset, we reviewed
information respondent provided in
section A of its response regarding
selling activities performed and services
offered in the U.S. and foreign market.
We found there to be few differences in
the selling functions performed by
Corus Staal on sales to its affiliated U.S.
importers and those performed for sales
in the home market. For example, on
sales to both home market customers
and to affiliated U.S. importers, Corus
Staal provided similar freight and
delivery services and technical/
warranty assistance. See Respondent’s
February 1, 2001 response at pages A—
19 through A—46. The Department has
preliminarily determined that the record
does not support Corus Staal’s claim
that home market sales are at a different,
more advanced LOT than the adjusted
CEP sales. Accordingly, no CEP offset
adjustment to NV is warranted. For a
more detailed discussion regarding the
basis for our LOT determination, refer to
our Preliminary Determination Analysis
Memorandum for the Corus Group plc.,
dated April 23, 2001.

Normal Value

Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product was equal to or
greater than five percent of the aggregate
volume of U.S. sales), we compared
Corus Staal’s volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Tariff Act. As
Corus Staal’s aggregate volume of home
market sales of the foreign like product
was greater than five percent of its
aggregate volume of U.S. sales of the
subject merchandise, we determined
that the home market was viable.
Therefore, we have based NV on home
market sales in the usual commercial

quantities and in the ordinary course of
trade.

Affiliated-Party Transactions and
Arm’s-Length Test

Corus Staal’s sales to affiliated home
market customers for consumption
which were not made at arm’s-length
prices were excluded from our analysis
because we considered them to be
outside the ordinary course of trade.*
See 19 CFR 351.102(b). To test whether
these sales were made at arm’s-length
prices, we compared on a model-
specific basis the prices of sales to
affiliated and unaffiliated customers net
of all movement charges, direct selling
expenses, and packing. Where, for the
tested models of subject merchandise,
prices to the affiliated party were on
average 99.5 percent or more of the
price to the unaffiliated parties, we
determined that sales made to the
affiliated party were at arm’s length. See
19 CFR 351.403(c). In instances where
no price ratio could be calculated for an
affiliated customer because identical
merchandise was not sold to
unaffiliated customers, we were unable
to determine that these sales were made
at arm’s-length prices and, therefore,
excluded them from our LTFV analysis.
See, e.g., Final Determination of Sales at
Less Than Fair Value: Certain Cold-
Rolled Carbon Steel Flat Products from
Argentina, 58 FR 37062, 37077 (July 9,
1993); see also Notice of Preliminary
Determination of Sales at Less Than Fair
Value and Postponement of Final
Determination: Emulsion Styrene-
Butadiene Rubber from Brazil, 63 FR
59509, 59512 (November 4, 1998).
Where the exclusion of such sales
eliminated all sales of the most
appropriate comparison product, we
made a comparison to the next most
similar model.

40n March 6, 2001 Corus Staal requested that it
not be required to report downstream home market
sales made through Feijen Staal service (Feijen),
claiming that the cut-to-length sheet sold by this
form would have a low likelihood of matching to
U.S. sales of coiled material. The Department
informed Corus Staal on March 8, 2001 that it
would not be required to report Feijen’s
downstream sales based on Corus Staal’s claims, on
the record, with respect to the nature of the
products sold by Feijen. The Department will
accordingly include in its calculation of normal
value sales to Feijen from Corus Staal, provided
these transactions pass our arm’s-length test. Corus
Staal also requested an exemption from reporting
downstream sales made by Vlietjonge BV
(Vlietjonge), an affiliated party involved in the
processing and sale of flat products. See Corus
Staal’s April 4, 2001 supplemental response at page
A—4. Corus Staal again claimed that the cut-to-
length merchandise sold by Vlietjonge would not
likely match to U.S. sales of coiled material. The
Department granted Corus Staal’s request on April
6, 2001.

Cost of Production Analysis

Based on allegations contained in the
petition, and in accordance with section
773(b)(2)(A)(1) of the Tariff Act, we
found reasonable grounds to believe or
suspect that sales of hot-rolled steel
produced in the Netherlands were made
at prices below the cost of production
(COP). As a result, the Department has
initiated investigations to determine
whether Corus Staal made home market
sales during the POI at prices below its
respective COP, within the meaning of
section 773(b) of the Tariff Act. We
conducted the COP analysis described
below.

A. Calculation of COP

In accordance with section 773(b)(3)
of the Tariff Act, we calculated COP
based on the sum of Corus Staal’s cost
of materials and fabrication for the
foreign like product, plus an amount for
home market SG&A expenses, interest
expenses, and packing costs. We relied
on the home market sales and COP
information provided by Corus Staal in
its original and supplemental responses.
Where appropriate, we made certain
adjustments to Corus Staal’s reported
COP. See Memorandum to the File,
“Analysis of Cost-of-Production Data of
Corus Group plc.,” April 23, 2001, on
file in room B—099 of the Main
Commerce building.

B. Test of Home-Market Sales Prices

We compared the adjusted weighted-
average COP for Corus Staal to the home
market sales of the foreign like product,
as required under section 773(b) of the
Tariff Act, in order to determine
whether these sales had been made at
prices below the COP within an
extended period of time (i.e., a period of
one year) in substantial quantities and
whether such prices were sufficient to
permit the recovery of all costs within
a reasonable period of time. In
accordance with section 773(b)(2)(C)(i)
of the Tariff Act, we determined that
sales made below the COP were made
in substantial quantities if the volume of
such sales represented 20 percent or
more of the volume of sales under
consideration for the determination of
normal value.

On a model-specific basis, we
compared the revised COP to the home
market prices, less any applicable
movement charges and other direct and
indirect selling expenses.

C. Results of the COP Test

Pursuant to section 773(b)(2)(C) of the
Tariff Act, where less than 20 percent of
a respondent’s sales of a given product
were at prices less than the COP, we did
not disregard any below-cost sales of
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that product because we determined
that the below-cost sales were not made
in “substantial quantities.” Where 20
percent or more of a respondent’s sales
of a given product during the POI were
at prices less than the COP, we
determined such sales to have been
made in “substantial quantities” within
an extended period of time in
accordance with section 773(b)(2)(B) or
the Tariff Act. In such cases, because we
compared prices to POI-average costs,
we also determined that such sales were
not made at prices which would permit
recovery of all costs within a reasonable
period of time, in accordance with
section 773(b)(2)(D) of the Tariff Act.
Therefore, we disregarded the below-
cost sales.

We found that for certain models of
hot-rolled steel, more than 20 percent of
the home-market sales by Corus Staal
were made within an extended period of
time at prices less than the COP.
Further, the prices did not provide for
the recovery of costs within a reasonable
period of time. We therefore disregarded
these below-cost sales and used the
remaining sales as the basis for
determining NV, in accordance with
section 773(b)(1) of the Tariff Act. For
those U.S. sales of hot-rolled steel for
which there were no comparable home
market sales in the ordinary course of
trade, we compared EP to constructed
value (CV) in accordance with section
773(a)(4) of the Tariff Act. See Price-to-
CV Comparisons, below.

D. Calculation of Constructed Value

In accordance with section 773(e)(1)
of the Tariff Act, we calculated CV
based on the sum of Corus Staal’s cost
of materials, fabrication, SG&A, interest,
U.S. packing costs, and an amount for
profit. We made adjustments similar to
those described above for COP. In
accordance with section 773(e)(2)(A) of
the Tariff Act, we based SG&A and
profit on the amounts incurred and
realized by Corus Staal in connection
with the production and sale of the
foreign like product in the ordinary
course of trade for consumption in the
home market. For selling expenses we
used the weighted-average home market
selling expenses.

Price-to-Price Comparisons

We calculated NV based on the FOB
or delivered prices to unaffiliated
customers. We made deductions, where
appropriate, from the starting price for
billing adjustments, early payment
discounts, and inland freight. Where
appropriate, we made adjustments for
differences in the physical
characteristics of the merchandise in
accordance with section 773(a)(6)(C)(ii)

of the Tariff Act. In addition, we made
adjustments under section
773(a)(6)(C)(iii) of the Tariff Act for
differences in circumstances of sale for
imputed credit expenses (offset by
interest revenue) and warranties.
Finally, we deducted home market
packing costs and added U.S. packing
costs in accordance with section
773(a)(6)(A) and (B) of the Tariff Act.

Price-to-CV Comparisons

For price-to-CV comparisons, we
made adjustments to CV in accordance
with section 773(a)(8) of the Tariff Act.
We deducted from CV the weighted-
average home market direct selling
expenses and added the weighted-
average U.S. product-specific direct
selling expenses in accordance with
section 773(a)(6)(C)(iii) of the Tariff Act.

Currency Conversions

We made currency conversions into
U.S. dollars based on the exchange rates
in effect on the dates of the U.S. sales,
as certified by the Federal Reserve Bank,
in accordance with section 773A(a) of
the Tariff Act.

Verification

Pursuant to section 782(i) of the Tariff
Act, we intend to verify all information
relied upon in making our final
determination.

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Tariff Act, we are directing the
Customs Service to suspend liquidation
of all entries of hot-rolled steel from the
Netherlands that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct the Customs
Service to require a cash deposit or the
posting of a bond equal to the weighted-
average amount by which the NV
exceeds the CEP, as indicated in the
chart below. These suspension-of-
liquidation instructions will remain in
effect until further notice. The
weighted-average dumping margins are
as follows:

Weighted-
average
Exporter/manufacturer margin
percentage
Corus Staal BV ......ccccoeveeennnnen. 2.44
All Others ......ccceviiveeiiiieeiieeene 2.44

ITC Notification

In accordance with section 733(f) of
the Tariff Act, we have notified the ITC
of our determination. If our final
antidumping determination is
affirmative, the ITC will determine

whether these imports are materially
injuring, or threaten material injury to,
the U.S. industry. The deadline for that
ITC determination would be the later of
120 days after the date of this
preliminary determination or 45 days
after the date of our final
determinations.

Public Comment

Case briefs or other written comments
in at least six copies must be submitted
to the Assistant Secretary for Import
Administration no later than later than
fifty days after the date of publication of
this notice, and rebuttal briefs, limited
to issues raised in case briefs, no later
than fifty-five days after the date of
publication of this preliminary
determination. A list of authorities used
and an executive summary of issues
should accompany any briefs submitted
to the Department. Such summary
should be limited to five pages total,
including footnotes. In accordance with
section 774 of the Tariff Act, we will
hold a public hearing, if requested, to
afford interested parties an opportunity
to comment on arguments raised in case
or rebuttal briefs. Tentatively, any
hearing will be held fifty-seven days
after publication of this notice, time and
room to be determined, at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days of the publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of the issues to be discussed. Oral
presentations will be limited to issues
raised in the case and rebuttal briefs. We
intend to make our final determination
no later than 75 days after the date of
this preliminary determination.

This determination is published
pursuant to sections 733(f) and 777(i)(1)
of the Tariff Act. Since January 20, 2001,
Bernard T. Carreau is fulfilling the
duties of the Assistant Secretary for
Import Administration.

Dated: April 23, 2001.

Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10846 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-823-811]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
from Ukraine

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary
determination in the less than fair value
investigation of certain hot-rolled
carbon steel flat products from Ukraine.

SUMMARY: On December 12, 2000, the
Department of Commerce published a
notice of initiation of an antidumping
duty investigation of certain hot-rolled
carbon steel flat products from Ukraine.
This investigation covers four producers
of the subject merchandise. The period
of investigation is April 1, 2000 through
September 30, 2000. The Department
preliminarily determines that certain
hot-rolled carbon steel flat products
from Ukraine are being, or are likely to
be, sold in the United States at less than
fair value, as provided in section 733 of
the Tariff Act of 1930, as amended.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT: Lori
Ellison or Laurel LaCivita of Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-5811 and (202)
482-4243, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
351 (2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products (“hot-rolled steel”) from
Ukraine are being, or are likely to be,
sold in the United States at less than fair
value (“LTFV”), as provided in section
733 of the Act. The estimated margins
of sales at LTFV are shown in the
“Suspension of Liquidation” section of
this notice.

Case History

On December 4, 2000, the Department
initiated an antidumping duty
investigation of hot-rolled steel from
Ukraine.! See Notice of Initiation of
Antidumping Duty Investigations:
Certain Hot-Rolled Carbon Steel Flat
Products From Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 65 FR 77568
(December 12, 2000). Since the
initiation of this investigation the
following events have occurred.

The Department set aside a period for
all interested parties to raise issues
regarding product coverage. See
Initiation Notice at 77569. We received
no comments from any parties in this
investigation. The Department did,
however, receive comments regarding
product coverage in the investigation of
hot-rolled carbon steel products from
the Netherlands. In that investigation
we received comments regarding
product coverage as follows: from
Duracell Global Business Management
Group on December 11, 2000; from
Energizer on December 15, 2000, from
Bouffard Metal Goods Inc., and
Truelove & MacLean, Inc. on December
18, 2000, from the Corus Group plc.,
which includes Corus Steel USA
(CSUSA) and Corus Staal BV (Corus
Staal), and Thomas Steel Strip on
December 26, 2000; and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent certain
hot-rolled carbon steel flat products
antidumping investigations, providing
an opportunity to comment on the
Department’s proposed model matching
characteristics and hierarchy.
Comments were submitted by:
Petitioners (January 5, 2001); Corus
Staal BV and Corus Steel USA Inc.,
collectively referred to as Corus,
respondent in the Netherlands
investigation (January 3, 2001); Iscor
Limited, respondent in the South Africa
investigation (January 3, 2001); and
Zaporizhstal, respondent in the Ukraine
investigation (January 3, 2001).
Petitioners agreed with the
Department’s proposed characteristics
and hierarchy of characteristics. Corus
suggested adding a product
characteristic to distinguish prime

1The petitioners with respect to the investigation
in Ukraine are: Bethlehem Steel Corporation, LTV
Steel Company, Inc., National Steel Corporation,
U.S. Steel Group, a unit of USX Corporation, the
United Steelworkers of America, Gallatin Steel
Company, IPSCO Steel Inc., Nucor Corp., Steel
Dynamics, Inc., Weirton Steel Corp., and
Independent Steelworkers Union.

merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics but, rather, provided
information relating to its own products
that was not relevant in the context of
determining what information to
include in the Department’s
questionnaires.

For purposes of the questionnaires
subsequently issued by the Department
to the respondents, no changes were
made to the product characteristics or
the hierarchy of those characteristics
from those originally proposed by the
Department in its December 22, 2000
letter. With respect to Corus’ request,
the additional product characteristic
suggested by Corus, to distinguish prime
merchandise from non-prime
merchandise, is unnecessary. The
Department already asks respondents to
distinguish prime from non-prime
merchandise in field number 2.2 “Prime
vs. Secondary Merchandise.” See the
Department’s Antidumping Duty
Questionnaire, at C-5 and C-6 (January
4, 2001).

On December 29, 2000, the United
States International Trade Commission
(“ITC”) issued its affirmative
preliminary determination that there is
a reasonable indication that an industry
in the United States is materially
injured by reason of imports of the
subject merchandise from Ukraine,
which was published on January 4,
2001. See Hot-Rolled Steel Products
from Argentina, China, India, Indonesia,
Kazakhstan, Netherlands, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 66 FR 805 (January 4, 2001)
(“ITC Preliminary Determination”).

On January 4, 2001, we issued
questionnaires to the Embassy of
Ukraine and to all of the known
producers of the subject merchandise in
Ukraine: Dnepropetrovsk Comintern
Steel Works (‘“Dnepropetrovsk”), Ilyich
Iron & Steel Works, Mariupol (“Ilyich”),
Krivoi Rog State Mining and
Metallurgical Works (‘“Krivorozhstal”’)
and Zaporozhstal Iron & Steel Works
(“Zaporizhstal™).

On January 22, 2001, Krivorozhstal
responded that it does not manufacture
any of the subject merchandise and,
accordingly, could not be one of the
exporters of the subject merchandise to
the United States.

On January 25, 2001, the Department
requested comments from interested
parties regarding surrogate country
selection, and information to value
factors of production. On February 6,
2001, we received comments concerning
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surrogate country selection from both
the petitioners and Zaporizhstal.

On February 9, 2001, Zaporizhstal
submitted its section A response,
including a request for ‘“market
economy treatment to Ukraine * * * or,
at a minimum, market-oriented industry
treatment to Zaporizhstal.” On February
16, 2001, the government of Ukraine
confirmed its support for these requests.
See Memorandum to the File from Lori
Ellison to Edward Yang, Request for
Revocation of NME Status/MOI
Treatment for Zaporizhstal, dated April
16, 2001. Also on February 16, 2001, the
State Committee of Industrial Policy of
Ukraine entered an appearance as an
interested party to the proceeding. On
February 21, 2001, Ilyich entered an
appearance as a foreign producer and
exporter of the subject merchandise and
an interested party to the proceeding,
but did not respond to the Department’s
questionnaire. Dnepropetrovsk similarly
did not respond to the Department’s
questionnaire.

On February 23, 2001, the Department
issued a section A supplemental
questionnaire to Zaporizhstal. On
February 26, 2001, the Department sent
Zaporizhstal a questionnaire concerning
its request for market-economy
treatment for Ukraine and/or market-
oriented industry (“MOI”) treatment for
Zaporizhstal. On February 27, 2001,
Zaporizhstal submitted section C and D
responses. In addition, it provided
section C responses for Midland
Industries Limited (“Midland
Industries”’), Midland Metals
International, Inc. (“Midland Metals’’),
Midland Resources Holding Limited
(“Midland Resources”), and Rudolph
Robinson International, Ltd.
(“Robinson”). (These companies, and
Zaporizhstal, are occasionally referred
to as “respondents” in this notice). Also
on February 27, 2001, Zaporizhstal also
submitted an unsolicited section B
response (home market sales) in light of
its request for market-economy
treatment for Ukraine and/or market-
oriented industry treatment for itself.

On March 9, 2001, respondents
submitted a response to the first
supplemental section A questionnaire.
On March 13, 2001, Department officials
met with counsel for respondents
regarding this response and issued a
letter to them in which the Department
explained that a large number of their
answers were unresponsive and grossly
deficient despite explicit instructions in
the original questionnaire and the
supplemental questionnaire of February
23, 2001. See Memorandum to the File
from Lori Ellison to Rick Johnson; Ex-
Parte Meeting, dated March 19, 2001.

On March 14, 2001, the Department
issued a supplemental section C and D
questionnaire to respondents. On March
19, 2001, Zaporizhstal responded to
certain issues noted in our March 13,
2001 letter regarding affiliation. In
addition, on March 20, 2001, we issued
a second supplemental section A
questionnaire to respondents.

On March 22, 2001, certain
petitioners (Bethlehem Steel
Corporation, LTV Steel Company, Inc.,
National Steel Corporation, and U.S.
Steel Group, a unit of USX Corporation)
(hereinafter referred to as Bethlehem et
al.) requested that the Department
conduct a middleman dumping
investigation of Robinson and other
trading companies through whom
Zaporizhstal’s subject merchandise was
sold to the United States.

On March 27, 2001, we issued a
supplemental questionnaire to
respondents concerning their claims of
affiliation. On April 5, 2001,
respondents submitted their second
supplemental section A questionnaire
response and their supplemental section
C and D questionnaire responses. On
April 9, 2001 respondents submitted
responses to the March 27, 2001
affiliation questionnaire. On April 11,
2001 respondents submitted unsolicited
information purporting to respond to
selected questions from the
Department’s supplemental
questionnaires. These responses were
not filed on a timely basis.

Period of Investigation

The period of investigation (“POI”) is
April 1, 2000, through September 30,
2000. This period corresponds to the
two most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., November 2000). See 19 CFR
351.204(b)(1).

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness

not less than 4.0 mm is not included
within the scope of this investigation.

Specifically included within the
scope of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A5086).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

 Ball bearing steels, as defined in the
HTSUS.

* Tool steels, as defined in the
HTSUS.
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« Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

e ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

» Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this
investigation is classified in the HTSUS
at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this investigation,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Middleman Dumping Allegation

On March 22, 2001, Bethlehem et al.
requested that the Department conduct
a middleman dumping investigation of
Robinson and other trading companies
through whom Zaporizhstal’s subject
merchandise was sold to the United
States. They allege that the trading
companies purchased subject

merchandise from Midland Industries,
and resold such merchandise into the
United States at prices less than the
trading companies’ cost of acquisition
and associated expenses. Further,
Bethlehem et al. maintain that the
trading companies’ resale prices do not
permit the recovery of these companies’
total acquisition and associated costs.
Because of the complexity of the issue,
the Department has not yet determined
the proper course of action on the
petitioners’ middleman dumping
allegation. Accordingly, we will address
the middleman dumping issue in the
final determination.

Nonmarket-Economy Country Status

The Department has treated Ukraine
as a non-market economy (“NME”)
country in all past antidumping
investigations. See, e.g., Notice of
Preliminary Determinations of Sales at
Less Than Fair Value: Steel Concrete
Reinforcing Bars from Poland,
Indonesia, and Ukraine, 66 FR 8343
(January 30, 2001) and Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from Ukraine (“CTL
Plate from Ukraine”’) 62 FR 61754
(November 19, 1997). This NME
designation remains in effect until it is
revoked by the Department (see section
771(18)(C) of the Act). During this
investigation, Zaporizhstal requested
revocation of Ukraine’s NME status.
Following the official endorsement of
this request by the Ukrainian
government, the Department issued a
letter to Zaporizhstal and the Ukrainian
Embassy requesting, inter alia, that the
company and the Government of
Ukraine submit evidence addressing the
statutory criteria relevant to their NME
status and described in section
771(18)(B) of the Act. In addition, the
Department requested that Zaporizhstal
submit evidence of progress regarding
those factors under section 771(18)(B)
which Ukraine did not satisfy in its
1996 request for revocation. See CTL
Plate from Ukraine, 62 FR 61754.
However, as of the date of this
determination, we have received no
response to this request for information.
Given that no evidence or
argumentation on the record exists
regarding progress since the earlier
determination, for purposes of this
preliminary determination, we have
continued to treat Ukraine as an NME
country.

Market Oriented Industry

As indicated above (see “Case
History”), Zaporizhstal, with the
support of the Government of Ukraine,
has requested market-oriented-industry

treatment for Zaporizhstal (that is, that
the hot-rolled steel industry in Ukraine
be treated as a market-oriented
industry). Accordingly, on February 26,
2001, we issued a questionnaire
concerning Zaporizhstal’s market-
oriented industry treatment.
Specifically, we requested that
Zaporizhstal and the Government of
Ukraine address the following criteria:
(1) For the merchandise under
investigation, there must be virtually no
government involvement in setting
prices or amounts to be produced; (2)
the industry producing the merchandise
under investigation should be
characterized by private or collective
ownership; and (3) market-determined
prices must be paid for all significant
inputs, whether material or non-
material (e.g., labor and overhead), and
for all but an insignificant portion of all
the inputs accounting for the total value
of the merchandise under review. To
date, we have received no response to
this request for information.

Furthermore, we note that in this
investigation, there are three known
producers of subject merchandise:
Ilyich, Dnepropetrovsk, and
Zaporizhstal. Of these three, Ilyich and
Denpropetrovsk have failed to respond
to the Department’s questionnaire. As
the Department stated in Notice of Final
Determination of Sales at Less Than
Fair Value: Freshwater Crawfish Tail
Meat From the People’s Republic of
China, 62 FR 41351 (August 1, 1997),
“consistent with past practice, we
require information on the entire
industry, or virtually the entire
industry, in order to make an affirmative
determination that an industry is market
oriented.” As further noted in that
determination, the Department received
questionnaire responses from only a
small portion of the exporters named in
the petition, and data on the record in
that case revealed that several exporters
who did not respond to the
Department’s questionnaire exported
the subject merchandise into the United
States during the POL Finally, we also
noted in that case that “although we
received a letter from the China
Chamber on March 6, 1997, this letter
did not adequately respond to the
Department’s original request for
information, and did not provide the
necessary information regarding the
universe of PRC crawfish producers and
exporters.”

In this case, we likewise are faced
with the fact that known exporters of
Ukrainian subject merchandise have not
responded to the Department’s requests
for information. Furthermore, we have
received no information from the
Government of Ukraine, despite our
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explicit request. Consequently,
consistent with Department practice, for
purposes of this preliminary
determination, we have continued to
treat the hot-rolled steel industry in
Ukraine as not qualified for MOI
treatment.

No Shipper Treatment for
Krivorozhstal

Krivorozhstal reported that it did not
have any sales of hot-rolled carbon steel
flat products to the United States. The
Department confirmed, through a
review of U.S. Customs data, the
absence of shipments from
Krivorozhstal to the U.S. during the POL
Therefore, in accordance with the
Department’s practice, we did not
investigate Krivorozhstal.

Ukraine-Wide Rate

We sent questionnaires to all four
companies identified as potential
respondents in the petition. We did not
receive responses from Ilyich and
Dnepropetrovsk. As discussed below in
the “Separate Rates” section of the
notice, Zaporizhstal has significantly
impeded this investigation. Given that
we did not make a determination of a
separate rate for Zaporizhstal, the
Ukraine-wide rate will be applicable to
it. In addition, U.S. import statistics
indicate that the total quantity and
value of U.S. imports of hot-rolled steel
from Ukraine is greater than the total
quantity and value of hot-rolled steel
reported by Zaporizhstal (see
Memorandum to Edward C. Yang, Facts
Available Corroboration Memorandum,
Preliminary Determination of Hot-
Rolled Carbon Steel Flat Products from
Ukraine, April 23, 2001 (“FA/
Corroboration Memorandum”’)).
Accordingly, we are applying the
Ukraine-wide rate to all exporters in
Ukraine based on our presumption that
those respondents who failed to respond
to our questionnaire constitute a single
enterprise under common control by the
government of Ukraine. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Bicycles from the People’s
Republic of China, 61 FR 19026 (April
30, 1996) (“Bicycles”). Therefore, the
Ukraine-wide rate applies to all entries
of the subject merchandise from
Ukraine.

Application of Facts Available

Section 776(a) of the Act provides
that, if an interested party withholds
information that has been requested by
the Department, fails to provide such
information in a timely manner or in the
form or manner requested, significantly
impedes a proceeding under the
antidumping statute, or provides

information which cannot be verified,
the Department shall use, subject to
sections 782(d) and (e) of the Act, facts
otherwise available in reaching the
applicable determination. The statute
requires that certain conditions be met
before the Department may resort to
facts available. Where the Department
determines that a response to a request
for information does not comply with
the request, section 782(d) of the Act
provides that the Department will so
inform the party submitting the
response and will, to the extent
practicable, provide that party the
opportunity to remedy or explain the
deficiency. If the party fails to remedy
the deficiency within the applicable
time limits, the Department may, subject
to section 782(e) of the Act, disregard all
or part of the original and subsequent
responses, as appropriate. Pursuant to
section 782(e) of the Act, the
Department shall not decline to
consider information deemed
“deficient” under section 782(d) of the
Act if: (1) The information is submitted
by the established deadline; (2) the
information can be verified; (3) the
information is not so incomplete that it
cannot serve as a reliable basis for
reaching the applicable determination;
(4) the interested party has
demonstrated that it acted to the best of
its ability; and (5) the information can
be used without undue difficulties.

In selecting from among the facts
available, section 776(b) of the Act
authorizes the Department to use an
adverse inference, if the Department
finds that an interested party failed to
cooperate by not acting to the best of its
ability to comply with the request for
information. See also “‘Statement of
Administrative Action” accompanying
the URAA, H.R. Rep. No. 103-316, 870
(“SAA”). The statute and SAA provide
that such an adverse inference may be
based on secondary information,
including information drawn from the
petition.

In accordance with sections 776(a)
and (b) of the Act, for the reasons
explained below, we preliminarily
determine that the use of total adverse
facts available is warranted with respect
to respondents Dnepropetrovsk, Ilyich,
and Zaporizhstal.

Ilyich and Dnepropetrovsk

Although Ilyich entered an
appearance as a foreign producer and
exporter of the subject merchandise, it
ultimately did not respond to any of the
Department’s questionnaires. Similarly,
Dnepropetrovsk failed to provide any
response to the Department’s
questionnaires. Given these companies’
failure to respond, section 776(a) directs

the Department to use facts available. In
selecting from among facts available,
section 776(b) of the Act authorizes the
Department to use adverse inference
where the parties fail to cooperate to the
best of their abilities. Failure to respond
to the Department’s questionnaires
demonstrates such lack of cooperation
on the part of Ilyich and
Dnepropretovsk. Therefore, for purposes
of the preliminary determination, we
have used adverse inference in selecting
from among facts otherwise available,
pursuant to section 776(b) of the Act.

Zaporizhstal

Although Zaporizhstal has responded
in part to the Department’s
questionnaires and supplemental
questionnaires over the course of this
proceeding, its response is too deficient
to be used as a basis for calculating a
dumping margin. Specifically, it has not
provided the Department with
complete, documented, factors of
production information. Moreover, the
factors of production data which has
been submitted has not been prepared
in accordance with the Department’s
instructions, and its use would
significantly distort the margin
calculation. In addition, statements
made in the Zaporizhstal’s April 5, 2001
second supplemental section A
response indicate that Zaporizhstal
made sales of subject merchandise to
the United States through an affiliated
party, Midland Resources. However,
Zaporizhstal had not previously
identified this sales channel, and did
not report the U.S. sales of Midland
Resources. Finally, Zaporizhstal did not
timely file its response to a large
number of questions relating to U.S.
sales of Midland Industries’ (a company
with which Zaporizhstal claims to be
affiliated), thereby effectively denying
the Department the ability to analyze
significant sales information for the
purposes of the preliminary
determination. Accordingly, we have
relied on the facts otherwise available
for purposes of this preliminary
determination, pursuant to section
776(a)(2)(A) and (B) of the Act. For a
detailed analysis of Zaporizhstal’s
responses and their underlying
deficiencies, see Memorandum to
Edward C. Yang, Facts Available
Corroboration Memorandum,
Preliminary Determination of Hot-
Rolled Carbon Steel Flat Products from
Ukraine, April 23, 2001 (“FA/
Corroboration Memorandum”).

As described in the FA/Corroboration
Memorandum, Zaporizhstal failed to
provide adequate responses to the
Department’s supplemental
questionnaires, despite the
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Department’s clear instructions and
repeated attempts to obtain the
necessary data, pursuant to section
782(d) of the Act. Moreover, we are
unable, under the application of section
782(e), to use the company’s
information in our preliminary
calculations, since the responses
currently on the record are so
incomplete that they cannot serve as a
reliable basis for reaching the applicable
determination. See section 782(e)(3), (4)
and (5) of the Act and the FA/
Corroboration Memorandum.

We also find that the application of
adverse inferences in this case is
appropriate, pursuant to section 776(b)
of the Act. As discussed above, despite
the Department’s clear directions in
both the original and supplemental
questionnaires, Zaporizhstal failed to
provide critical information which was
readily at the company’s disposal.
Specifically, it failed to provide a
description of its calculation
methodology for each of its factors of
production, or worksheets
demonstrating how each factor was
determined, despite the Department’s
explicit requests. Furthermore, the data
that was provided was in a distortive
format that did not permit the
comparison of U.S. sales and factors of
production based on the product
matching characteristics identified in
the Department’s questionnaire, or on
any other reasonable basis.
Zaporizhstal’s most recent response to
the Department’s supplemental
questionnaire reveals that the company
made sales of subject merchandise
through an affiliated party, but had not
previously disclosed either this sales
channel or the U.S. sales of that affiliate.
In addition, the company failed to
answer a significant number of
questions concerning the sales of
Midland Industries, in a timely manner,
thereby depriving the Department of
reasonable use of the information for the
purposes of the preliminary
determination. For these reasons, we
find that the company did not cooperate
to the best of its ability in responding to
the Department’s request for
information, and that, consequently, an
adverse inference is warranted under
section 776(b) of the Act when selecting
facts available. See e.g., Notice of Final
Determination of Sales at Less than Fair
Value: Circular Seamless Stainless Steel
Hollow Products from Japan, 65 FR
42985 (July 12, 2000).

Selection and Corroboration of Facts
Available

Section 776(b) of the Act states that an
adverse inference may include reliance
on information derived from the

petition. See also SAA at 829-831.
Section 776(c) of the Act provides that,
when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal.

The SAA clarifies that “corroborate”
means that the Department will satisfy
itself that the secondary information to
be used has probative value (see SAA at
870). The SAA also states that
independent sources used to corroborate
such evidence may include, for
example, published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation (see SAA at 870).

In order to determine the probative
value of the margins in the petition for
use as adverse facts available for
purposes of this determination, we
examined evidence supporting the
calculations in the petition. In
accordance with section 776(c) of the
Act, to the extent practicable, we
examined the key elements of the export
price (EP) and normal value (NV)
calculations on which the margins in
the petition were based, as adjusted by
the Department for the purposes of
initiation. Our review of the EP and NV
calculations indicated that the
information in the petition has
probative value, as certain information
included in the margin calculations in
the petition is from public sources
concurrent, for the most part, with the
POL For purposes of the preliminary
determination, we attempted to further
corroborate the information in the
petition.

For EP we re-examined the
calculations from the petition. Given
that the EP was based on POI-wide
average unit imports values taken from
publicly available information, and no
adjustments to EP were made, no further
corroboration was necessary.

For NV, we re-examined the data
petitioners relied upon in constructing
the NV, as adjusted by the Department.
We reviewed the financial data used in
the petition, which is derived from
publicly-available data (i.e., 1997
financial statements from PT Krakatau
Steel, an Indonesian producer of
comparable merchandise), and therefore
requires no further corroboration. With
regard to the usage factors provided by
petitioners, we find that the petition
information is corroborated based on a
comparison of the usage rates reported
by Zaporizhstal to those that we used in
our initiation of this investigation.

Zaporizhstal is an integrated steel
producer with the typical coking,
sintering and hot-metal production
facilities. The factors of production
information provided in the petition
was based on a similarly integrated steel
producer. We examined these factors
and found that, although the usage
factors information reported by
Zaporizhstal are grossly deficient, and
therefore unusable for the purposes of
calculating a margin, evidence shows
that the usage rates for significant
factors of production in the petition are
nevertheless lower than those reported
by Zaporizhstal. As such, we find that
the data we used in the petition, with
adjustments, was conservative. Thus,
we conclude that the 89.49 percent
margin, the highest rate from the
petition, has probative value.

Separate Rates

It is the Department’s policy to assign
all exporters of merchandise subject to
investigation in a NME country a single
rate, unless an exporter can demonstrate
that it is sufficiently independent from
government control so as to be entitled
to a separate rate. In this case, the single
responding company, Zaporizhstal, has
claimed to be sufficiently independent
to warrant a separate rate. However,
given that Zaporizhstal failed to
cooperate in this investigation to the
best of its ability, we have not made a
determination as to whether
Zaporizhstal merits a separate rate, and
are assigning a single country-wide rate
for all exporters of subject merchandise
from Ukraine for purposes of our
preliminary determination.

Verification

As provided in section 782(i)(1) of the
Act, we intend to verify all company
information relied upon in making our
final determination, provided that
necessary information is submitted in a
timely manner and in the form
requested by the Department.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to suspend liquidation
of all imports of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct the U.S.
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the NV exceeds the EP, as
indicated below. These suspension-of-
liquidation instructions will remain in
effect until further notice. The
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weighted-average dumping margins are
as follows:

Weighted-
average
Exporter/manufacturer margin
percent
Ukraine-Wide ........ccccevvenieennnen. 89.49

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination of sales at LTFV. If our
final determination is affirmative, the
ITC will determine before the later of
120 days after the date of this
preliminary determination or 45 days
after our final determination whether
the domestic industry in the United
States is materially injured, or
threatened with material injury, by
reason of imports, or sales (or the
likelihood of sales) for importation, of
the subject merchandise.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Import Administration no
later than fifty days after the date of
publication of this notice, and rebuttal
briefs, limited to issues raised in case
briefs, no later than fifty-five days after
the date of publication of this
preliminary determination. See 19 CFR
351.309(c)(1)(i); 19 CFR 351.309(d)(1). A
list of authorities used and an executive
summary of issues should accompany
any briefs submitted to the Department.
This summary should be limited to five
pages total, including footnotes. In
accordance with section 774 of the Act,
we will hold a public hearing, if
requested, to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs.
Tentatively, any hearing will be held
fifty-seven days after publication of this
notice at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230, at
a time and location to be determined.
Parties should confirm by telephone the
date, time, and location of the hearing
two days before the scheduled date.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days of the date of publication of this
notice. See 19 CFR 351.310(c). Requests
should contain: (1) The party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
the issues to be discussed. At the

hearing, each party may make an
affirmative presentation only on issues
raised in that party’s case brief, and may
make rebuttal presentations only on
arguments included in that party’s
rebuttal brief. See 19 CFR 351.310(c).

If this investigation proceeds
normally, we will make our final
determination no later than 75 days
after the date of the preliminary
determination.

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act. Effective
January 20, 2001, Bernard T. Carreau is
fulfilling the duties of the Assistant
Secretary for Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10847 Filed 5—-2—01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-820]

Notice of Preliminary Determination of
Sales at Less Than Fair Value and
Postponement of Final Determination:
Certain Hot-Rolled Carbon Steel Flat
Products From India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Nithya Nagarajan, Timothy Finn, or
John Conniff at (202) 482-5253, (202)
482-0065, and (202) 482—1009,
respectively; AD/CVD Enforcement,
Office 4, Group II, Import
Administration, Room 1870,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to Department of
Commerce (the Department) regulations
refer to the regulations codified at 19
CFR part 351 (2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat

products (HRS) from India are being
sold, or are likely to be sold, in the
United States at less than fair value
(LTFV), as provided in section 733 of
the Act. The estimated margins of sales
at LTFV are shown in the Suspension of
Liquidation section of this notice.

Case History

This investigation was initiated on
December 4, 2000. See Notice of
Initiation of Antidumping Duty
Investigations: Certain Hot-Rolled
Carbon Steel Flat Products from
Argentina, India, Indonesia,
Kazakhstan, the Netherlands, the
People’s Republic of China, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 65 FR 77568 (December 12,
2000) (Initiation Notice).® Since the
initiation of these investigations, the
following events have occurred.

The Department set aside a period for
all interested parties to raise issues
regarding product coverage. See
Initiation Notice, at 77569. We received
no comments from any parties in this
investigation. The Department did,
however, receive comments regarding
product coverage in the investigation of
HRS from the Netherlands. In that
investigation we received comments
from Duracell Global Business
Management Group on December 11,
2000; from Energizer on December 15,
2000; from Bouffard Metal Goods, Inc.;
and Truelove & Maclean, Inc., on
December 18, 2000; and from Corus
Staal BV and Corus Steel U.S.A., Inc.
(collectively referred to as Corus); and
Thomas Steel Strip Corporation on
December 26, 2000, and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to all
interested parties in each of the
concurrent certain hot-rolled carbon
steel flat products antidumping
investigations,? providing an
opportunity to comment on the
Department’s proposed model matching
characteristics and hierarchy.
Comments were submitted by:
petitioners (January 5, 2001); Corus, a
respondent in the concurrent
Netherlands HRS investigation (January
3, 2001); Iscor Limited, a respondent in

1The petitioners in these investigations are
Bethlehem Steel Corporation, Gallatin Steel
Company, IPSCO Steel Inc., LTV Steel Company,
Inc., National Steel Corporation, Nucor Gorporation,
Steel Dynamics Inc., U.S. Steel Group (a unit of
USX Corporation), Weirton Steel Corporation, the
Independent Steelworkers Union, and the United
Steelmakers of America (collectively the
petitioners). However, Weirton Steel Corporation is
not a petitioner in the investigation involving the
Netherlands.

2 See Initiation Notice for a complete list of all the
countries being investigated concurrently.
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the concurrent South Africa HRS
investigation (January 3, 2001); and
Zaporizhstal, a respondent in the
concurrent Ukraine HRS investigation
(January 3, 2001). No other interested
party submitted comments. Petitioners
agreed with the Department’s proposed
characteristics and hierarchy of
characteristics. Corus suggested adding
a product characteristic to distinguish
prime merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics but, rather, provided
information relating to its own products
that were not relevant in the context of
determining what information to
include in the Department’s
questionnaires. For purposes of the
questionnaires subsequently issued by
the Department to the respondents, no
changes were made to the product
characteristics or the hierarchy of those
characteristics from those originally
proposed by the Department in its
December 22, 2000, letter. With respect
to Corus’ request, the additional product
characteristic suggested by Corus, to
distinguish prime merchandise from
non-prime merchandise, is unnecessary.
The Department already asks
respondents to distinguish prime from
non-prime merchandise in field number
2.2. “Prime vs. Secondary
Merchandise.”” See the Department’s
Antidumping Duty Questionnaire, at B—
7 and C-7. These fields are used in the
model match program to prevent
matches of prime merchandise to non-
prime merchandise.

On December 28, 2000, the United
States International Trade Commission
(ITC) preliminarily determined that
there is a reasonable indication that
imports of the products subject to this
investigation from Argentina, China,
India, Indonesia, Kazakhstan, the
Netherlands, Romania, South Africa,
Taiwan, Thailand, and Ukraine, are
materially injuring an industry in the
United States producing the domestic
like product. See Hot-Rolled Steel
Products from Argentina, China, India,
Indonesia, Kazakhstan, Netherlands,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 66 FR 805
(January 4, 2001).

The Department issued antidumping
questionnaires to the two mandatory
respondents in India on January 11,
2001.3 See Selection of Respondents

3 Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under investigation that it sells, and the manner in

section below. We received responses to
our questionnaire from both mandatory
respondents, Ispat Industries Ltd. (Ispat)
and Essar Steel Ltd. (Essar). We issued
supplemental questionnaires, pertaining
to sections A, B, C, and D of the
antidumping questionnaire, to Ispat and
Essar in March 2001. Ispat and Essar
responded to these supplemental
questionnaires in April 2001.

Ispat requested that it not be required
to report certain information requested
in the questionnaires. Specifically Ispat
requested that it be permitted to exclude
sales of HRS by its cold-rolling division.
These sales were the result of internal
transfers between Ispat’s HRS facility
and its cold-rolling production facility.
On February 1, 2001, Ispat reported that
its hot-rolling division transferred a
small quantity of HRS to its cold-rolling
division which primarily further
processed the HRS into non-subject
merchandise. However, the cold-rolling
division sold a small percentage of HRS
to unaffiliated home market customers
during the period of investigation (POI).
Also, Ispat reported that its cold-rolling
division purchased HRS on the open
market during the POI and does not
maintain information that would enable
it to track whether it sold HRS produced
by Ispat’s hot-rolling division or HRS
purchased from unaffiliated suppliers.
Therefore, according to Ispat, it would
be extremely difficult for Ispat to
identify and report the sales of HRS, by
its cold-rolling division. In addition,
Ispat claimed that the sales at issue
involve products with characteristics
unique to the home market, and thus it
is unlikely that these sales would match
its U.S. sales. As a result, Ispat
requested that it be allowed to exclude
these sales from its overall home market
sales database.

On March 16, 2001, the Department
issued a supplemental questionnaire to
Ispat concerning this exclusion request.
We received Ispat’s response on March
22, 2001. The information contained in
this response, in addition to information
contained in Ispat’s responses to the
antidumping questionnaire, indicate
that the sales covered by these exclusion
requests are not representative of
normal selling behavior, were made in
such small volumes that they would

which it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country
market (this section is not applicable to respondents
in non-market economy (NME) cases). Section C
requests a complete listing of U.S. sales. Section D
requests information on the cost of production
(COP) of the foreign like product and the
constructed value (CV) of the merchandise under
investigation. Section E requests information on
further manufacturing.

have an insignificant effect on our
analysis, and, if not excluded, would
unduly complicate the Department’s
analysis. Therefore, we granted the
exclusion request discussed above. See
Letter from Thomas F. Futtner, Acting
Office Director, to Ispat, dated April 16,
2001.

Postponement of the Final
Determination

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until not later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by the
petitioners. The Department’s
regulations, at 19 CFR 351.210(e)(2),
require that requests by respondents for
postponement of a final determination
be accompanied by a request for
extension of provisional measures from
a four-month period to not more than
six months.

On April 13, 2001, Ispat and Essar
requested that, in the event of an
affirmative preliminary determination
in this investigation, the Department
postpone its final determination until
135 days after the publication of the
preliminary determination. Ispat and
Essar also included a request to extend
the provisional measures to not more
than 135 days after the publication of
the preliminary determination.
Accordingly, since we have made an
affirmative preliminary determination,
and the requesting parties account for a
significant proportion of exports of the
subject merchandise, we have
postponed the final determination until
not later than 135 days after the date of
the publication of the preliminary
determination.

Period of Investigation

The period of investigation (POI) for
this investigation is October 1, 1999,
through September 30, 2000. This
period corresponds to the four most
recent fiscal quarters prior to the month
of the filing of the petition (i.e.,
November 2000).

Scope of Investigation

For purposes of these investigations,
the products covered are certain hot-
rolled carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
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painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of these investigations.

Specifically included within the
scope of these investigations are
vacuum degassed, fully stabilized
(commonly referred to as interstitial-free
(IF)) steels, high strength low alloy
(HSLA) steels, and the substrate for
motor lamination steels. IF steels are
recognized as low carbon steels with
micro-alloying levels of elements such
as titanium or niobium (also commonly
referred to as columbium), or both,
added to stabilize carbon and nitrogen
elements. HSLA steels are recognized as
steels with micro-alloying levels of
elements such as chromium, copper,
niobium, vanadium, and molybdenum.
The substrate for motor lamination
steels contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of these investigations, regardless
of definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of these
investigations unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
these investigations:

» Alloy hot-rolled steel products in
which at least one of the chemical

elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

+ Ball bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.

+ Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

+ ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

+ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to these
investigations is classified in the
HTSUS at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by these
investigations, including: vacuum
degassed fully stabilized; high strength
low alloy; and the substrate for motor
lamination steel may also enter under
the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and U.S. Customs

purposes, the written description of the
merchandise under investigation is
dispositive.

Selection of Respondents

Section 777A(c)(1) of the Act directs
the Department to calculate individual
dumping margins for each known
exporter and producer of the subject
merchandise. Where it is not practicable
to examine all known producers/
exporters of subject merchandise,
section 777A(c)(2) of the Act permits the
Department to investigate either (1) a
sample of exporters, producers, or types
of products that is statistically valid
based on the information available at
the time of selection, or (2) exporters
and producers accounting for the largest
volume of the subject merchandise that
can reasonably be examined. Using
company-specific export data for the
POI, which we obtained from the
American Embassy in New Delhi, India,
we found that four Indian exporters
shipped HRS to the United States
during the POL Due to limited resources
we determined that we could investigate
only the two largest producers/
exporters, accounting for more than 60
percent of total exports to the United
States. See Memorandum from Timothy
Finn to Holly A. Kuga, Selection of
Respondents, dated January 10, 2001.
Therefore, we designated Ispat and
Essar as mandatory respondents and
sent them the antidumping
questionnaire.

Product Comparisons

In accordance with section 771(16) of
the Act, all products produced by the
respondents covered by the description
in the Scope of Investigation section,
above, and sold in India during the POI
are considered to be foreign like
products for purposes of determining
appropriate product comparisons to
U.S. sales. We have relied upon the
following product characteristics to
match U.S. sales of subject merchandise
to comparison-market sales of the
foreign like product or CV: painted or
not painted; quality; carbon content;
yield strength; thickness; width; cut-to-
length or coil; tempered or not
tempered; pickled or not pickled; edge
trim; and with or without patterns in
relief. Where there were no sales of
identical merchandise in the home
market to compare to U.S. sales, we
compared U.S. sales to the next most
similar foreign like product on the basis
of the characteristics listed above.

Fair Value Comparisons

To determine whether sales of HRS
from India were made in the United
States at LTFV, we compared the export
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price (EP) to the normal value (NV), as
described in the Export Price and
Normal Value sections of this notice. In
accordance with section
777A(d)(1)(A)() of the Act, we
calculated weighted-average EPs. We
compared these to weighted-average
home market prices.

Date of Sale

For home market and U.S. sales, Ispat
and Essar both reported the date of
invoice/shipment, as the most
appropriate date of sale. Essar and Ispat
both stated that the invoice/shipment
date best reflects the date on which the
material terms of sale are established
and that price and/or quantity can and
do change between order confirmation
date and invoice/shipment date.
Petitioners, however, have alleged that
the sales documentation provided by
respondents indicates that the order
confirmation date appears to be the date
when the material terms of sale are set
for a majority of these respondents’ sales
of HRS. On March 2, 2001, the
Department requested respondents to
provide additional information
concerning the choice of date of
invoice/shipment as the date of sale. On
March 16, 2001, Ispat and Essar
reiterated that invoice/shipment date is
the most appropriate date of sale and
requested that they not have to report
sales based on any alternative date of
sale.

The Department is preliminarily using
the dates of sale reported by each
respondent (i.e., date of invoice/
shipment), as this is our preferred
methodology. The Department uses
invoice date under section 351.401(i)
unless there is sufficient evidence that
material terms of sale initially set at
some earlier date were not subject to
change. This methodology has recently
been affirmed by the Court of
International Trade. See SEAH Steel
Corp. Ltd. v. United States, Slip. Op.
01-20 (Ct. Int’l. Trade) (February 23,
2001) (ruling that the Department’s
choice of date of invoice as the date of
sale was appropriate and in accordance
with the Department’s practice).
However, we intend to fully examine
establishment of material terms of sale
at verification, and we will incorporate
our findings, as appropriate, in our
analysis for the final determination. Due
to the complexity of this issue, we invite
all interested parties to submit
comments on this issue in accordance
with the schedule for comments set
forth in this notice.

Export Price

For the price to the United States, we
used EP, in accordance with section

772(a) of the Act, because Ispat and
Essar sold the merchandise directly to
unaffiliated U.S. customers or sold the
merchandise to unaffiliated trading
companies, with knowledge that these
companies in turn sold the merchandise
to U.S. customers, and constructed
export price was not otherwise
warranted. For both Ispat and Essar, we
calculated EP using the packed prices
charged to the first unaffiliated
customer in the United States (the
starting price).

We deducted from the starting price,
where applicable, amounts for discounts
and rebates, and movement expenses in
accordance with section 772(c)(2)(A) of
the Act. In this case, movement
expenses include foreign inland freight,
international freight, foreign and U.S.
brokerage and handling charges,
insurance, U.S. duties and U.S. inland
freight.

Duty Drawback

In the instant investigation, Ispat and
Essar have claimed a duty drawback
adjustment for the Government of
India’s Duty Entitlement Passbook
Scheme (“DEPB”). Under the DEPB
program, exporters are granted a credit
which is equivalent to 14 percent of the
FOB value of exports. The exporters
then use this credit to offset the customs
duty payment on imported inputs used
to manufacture exported products.

In addition, Essar has claimed a duty
drawback adjustment for the Advance
License program. The Advance License
program allows exporters to import
specified inputs duty-free to utilize in
production of a finished product.
According to the information on the
record, there is a quantitative limit on
the duty-free imports for each of the
specified input materials. These limited
inputs are exempt from customs duties,
and upon exportation of the finished
merchandise, the duties collected on
imported inputs are refunded to the
exporter.

The petitioners, in their comments for
our preliminary determination, filed on
April 11, 2001, argue that neither Ispat
nor Essar qualify for a duty drawback
adjustment for the DEPB program; and
in addition, that Essar does not qualify
for the Advance License program,
because the respondents have failed to
show that the duty drawback received
conformed to the Department’s
requirements for granting the
adjustment.

The Department applies a two-
pronged test to determine whether a
respondent has fulfilled the statutory
requirements for a duty drawback
adjustment pursuant to section
772(c)(1)(B) of the Act. Specifically, the

Department grants a duty drawback
adjustment if it finds that: (1) Import
duties and rebates are directly linked to
and are dependent upon one another,
and (2) the company claiming the
adjustment can demonstrate that there
are sufficient imports of raw materials to
account for the duty drawback received
on exports of the manufactured product.
See Steel Wire Rope from the Republic
of Korea; Final Results of Antidumping
Duty Administrative Review, 61 FR
55965, 55968 (October 30, 1996).

The Department has repeatedly
rejected the claim for duty drawback
under the DEPB, based on the fact that
the applicants received a drawback for
the full amount of dutiable imports
although there is no direct linkage
between the material actually imported
and the refunded amount. See Final
Determination: Stainless Steel Round
Wire from India, 64 FR 17319, 17320
(April 9, 1999). The record evidence in
this investigation demonstrates that
neither Essar nor Ispat was able to
“link” the import duties paid on the
input, and then rebated upon
exportation. Rather the evidence on the
record demonstrates that the DEPB
program is a refund of duties calculated
on an aggregated basis rather than on a
input-specific basis. See Essar:
Supplemental Questionnaire Response,
dated April 6, 2001, at 48-50; see also
Ispat: Supplemental Questionnaire
Response, dated April 6, 2001, at SC—
18-19. After a review of the
documentation on the record, we found
that neither Ispat nor Essar was able to
(1) demonstrate that import duties and
rebates for the DEPB program are
directly linked to and dependent upon
one another; or (2) demonstrate that
there were sufficient imports of raw
materials to account for the duty
drawback received on exports of the
finished product. See Final Results of
Administrative Review: Silicon Metal
from Brazil, 64 F.R. 6305, 6318
(February 9, 1999) (denying a duty
drawback adjustment when the
respondent had not met the burden of
demonstrating that it was entitled to the
adjustment). Based on this information,
we preliminarily find that Ispat and
Essar have failed to meet both prongs of
the Department’s test with regard to the
DEPB duty drawback adjustment. As a
result, we have not made an adjustment
to U.S. price for DEPB duty drawback in
the preliminary determination.

With regard to the Advance License
program, we further find that Essar has
not met its burden. Essar failed
demonstrated that in order to obtain a
refund from the Government of India
under the Advance License Program,
that it was able to link the value of
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imports eligible for refund to the actual
quantity of inputs imported and then
used in the production and export of
subject merchandise. Essar states that it
provides the following information to
the Government of India: (1) The
quantity of exports; (2) the quantity of
imports; and (3) “whether the company
imported inputs in proportion to the
quantitative norms set by the
government.” See Essar: Supplemental
Questionnaire Response, at 49-50.
However, based upon an examination of
the information on the record, the
Department is unable to find that Essar’s
records indicate that the calculated
amount of exempted import duties were
applied to the import quantities of input
materials actually utilized (as opposed
to the total aggregate quantity of imports
eligible), and then reconciled to the
quantity of merchandise exported to
derive the reported per unit duty
drawback amount. See id. at 50.
Therefore, we preliminarily find that
Essar was unable to (1) demonstrate that
import duties and rebates for the
Advance License program are directly
linked to and dependent upon one
another; and (2) demonstrate that there
were sufficient imports of raw materials
to account for the duty drawback
received on exports of the finished
product. Therefore, we preliminarily
find that Essar has not met both prongs
of the Department’s test with regard to
the Advance Licence duty drawback
adjustment. As a result, we have not
made an adjustment to Essar’s U.S. price
for Advance License duty drawback in
the preliminary determination.

Normal Value

A. Selection of Comparison Market

Section 773(a)(1) of the Act directs
that NV be based on the price at which
the foreign like product is sold in the
home market, provided that the
merchandise is sold in sufficient
quantities (or has sufficient aggregate
value, if quantity is inappropriate) and
that there is no particular market
situation in the home market that
prevents a proper comparison with the
EP transaction. The statute contemplates
that quantities (or value) will normally
be considered insufficient if they are
less than five percent of the aggregate
quantity (or value) of sales of the subject
merchandise to the United States.

For this investigation, we found that
Ispat and Essar each had a viable home
market for HRS. Thus, the home market
is the appropriate comparison market in
this investigation, and we used the
respondents’ submitted home market
sales data for purposes of calculating
NV.

In deriving NV, we made adjustments
as detailed in the Calculation of NV
Based on Home Market Prices and
Calculation of NV Based on CV,
sections below.

B. Affiliated-Party Transactions and
Arm’s-Length Test

Essar reported that it only sold HRS
in the home market to unaffiliated
customers. Therefore, the Department’s
arm’s-length test is inapplicable with
regard to Essar’s home market sales.

Ispat reported that it made home
market sales to other affiliated
companies. We applied the arm’s-length
test to sales from Ispat to these affiliated
companies by comparing them to sales
of identical merchandise from Ispat to
unaffiliated home market customers. If
these affiliated party sales satisfied the
arm’s-length test, we used them in our
analysis. Sales to affiliated customers in
the home market which were not made
at arm’s-length prices were excluded
from our analysis because we
considered them to be outside the
ordinary course of trade. See 19 CFR
351.102.

To test whether these sales were made
at arm’s-length prices, we compared on
a model-specific basis the starting prices
of sales to affiliated and unaffiliated
customers net of all discounts and
rebates, movement charges, direct
selling expenses, and home market
packing. Where, for the tested models of
subject merchandise, prices to the
affiliated party were on average 99.5
percent or more of the price to the
unaffiliated parties, we determined that
sales made to the affiliated party were
at arm’s-length. See 19 CFR 351.403(c)
and 62 FR at 27355, Preamble—
Department’s Final Antidumping
Regulations (May 19, 1997).

A. COP Analysis

Concurrent with the filing of the
original petition, the petitioners alleged
that sales of HRS in the home market of
India were made at prices below the
fully absorbed COP, and accordingly,
requested that the Department conduct
a country-wide sales-below-COP
investigation. Based upon the
comparison of the adjusted prices from
the petition for the foreign like product
to its COP, and in accordance with
section 773(b)(2)(A)(i) of the Act, we
found reasonable grounds to believe or
suspect that sales of HRS manufactured
in India were made at prices below the
COP. See Initiation Notice at 77572. As
a result, the Department has conducted
an investigation to determine whether
Ispat and Essar made sales in the home
market at prices below their respective
COPs during the POI within the

meaning of section 773(b) of the Act. We
conducted the COP analysis described
below.

1. Calculation of COP. In accordance
with section 773(b)(3) of the Act, we
calculated a weighted-average COP for
each respondent based on the sum of
the cost of materials and fabrication for
the foreign like product, plus amounts
for the home market general and
administrative (G&A) expenses and
interest expenses.

We relied on the COP data submitted
by Ispat and Essar in their cost
questionnaire responses, except, as
noted below, in specific instances where
Ispat’s submitted costs were not
appropriately quantified or valued.

a. Changes to Ispat’s Cost of
Production. Based on the information
on the record, it appears that Ispat
reached commercial levels of
production prior to the POI. Therefore,
we disallowed the start-up adjustment
claimed by Ispat. We adjusted the
reported costs to include depreciation
expenses and certain raw material costs
that were omitted. We recalculated
Ispat’s G&A expense ratio using its
company-wide G&A costs from its fiscal
year 2000 audited financial statements.
We adjusted Ispat’s financial expense
ratio to include the net exchange rate
difference and loss on cancellation of
forward contract per its audited
financial statements.

See Calculation Memorandum from
Michael P. Harrison to Neal Halper,
dated April 23, 2001, for a discussion of
the above-referenced adjustments.

2. Test of Home Market Sales Prices.
On a model-specific basis, we compared
the revised COP to the home market
prices, less any applicable discounts
and rebates, movement charges, selling
expenses, commissions, and packing.
We then compared the adjusted
weighted-average COP to the home
market sales of the foreign like product,
as required under section 773(b) of the
Act, in order to determine whether these
sales had been made at prices below the
COP within an extended period of time
(i.e., a period of one year) in substantial
quantities and whether such prices were
sufficient to permit the recovery of all
costs within a reasonable period of time.

3. Results of the COP Test. Pursuant
to section 773(b)(2)(C) of the Act, where
less than 20 percent of a respondent’s
sales of a given product were at prices
less than the COP, we did not disregard
any below-cost sales of that product
because we determined that the below-
cost sales were not made in ‘“‘substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product during the POI were at prices
less than the COP, we determined such
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sales to have been made in “substantial
quantities” within an extended period
of time in accordance with section
773(b)(2)(B) or the Act. In such cases,
because we compared prices to POI
average costs, we also determined that
such sales were not made at prices that
would permit recovery of all costs
within a reasonable period of time, in
accordance with section 773(b)(2)(D) of
the Act. Therefore, we disregarded the
below-cost sales.

We found that, for certain models of
HRS, more than 20 percent of the home
market sales by Ispat and Essar were
made within an extended period of time
at prices less than the COP. Further, the
prices did not provide for the recovery
of costs within a reasonable period of
time. We therefore disregarded these
below-cost sales and used the remaining
sales as the basis for determining NV, in
accordance with section 773(b)(1) of the
Act.

D. Calculation of NV Based on Home
Market Prices

We based home market prices on the
packed prices to unaffiliated purchasers
in India. We adjusted, where applicable,
the starting price for discounts and
rebates. We made adjustments for any
differences in packing, in accordance
with section 773(a)(6)(A) and
773(a)(6)(B)(i) of the Act, and we
deducted movement expenses and
domestic brokerage and handling,
pursuant to section 773(a)(6)(B)(ii) of
the Act. In addition, where applicable,
we made adjustments for differences in
circumstances of sale (COS) pursuant to
section 773(a)(6)(C)(iii) of the Act
movement expenses (foreign inland
freight and warehousing). We also made
COS adjustments, where applicable, by
deducting direct selling expenses
incurred for home market sales (credit
expense and warranty) and adding U.S.
direct selling expenses. We also made
adjustments, pursuant to 19 CFR
351.410(e), for indirect selling expenses
incurred on comparison-market or U.S.
sales where commissions were granted
on sales in one market but not in the
other (the commission offset). No other
adjustments to NV were claimed or
allowed.

E. Calculation of NV Based on CV

Section 773(a)(4) of the Act provides
that, where NV cannot be based on
comparison-market sales, NV may be
based on CV. Accordingly, for those
models of HRS for which we could not
determine the NV based on comparison-
market sales, either because there were
no sales of a comparable product or all
sales of the comparison products failed
the COP test, we based NV on CV.

F. Level of Trade (LOT)/CEP Offset

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same LOT as the U.S. transaction (in
this case EP transactions). The NV LOT
is that of the starting-price sales in the
comparison market or, when NV is
based on CV, that of the sales from
which we derive selling, general, and
administrative (SG&A) expenses and
profit. For EP sales, the U.S. LOT is also
the level of the starting-price sale,
which is usually from exporter to
importer.

To determine whether NV sales are at
a different LOT than EP transactions, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison market sales are at a
different LOT and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison market sales at the LOT
of the export transaction, we make a
LOT adjustment under section
773(a)(7)(A) of the Act.

In implementing these principles in
this investigation, we obtained
information from the respondents about
the marketing stages involved in the
reported U.S. and home market sales,
including a description of the selling
activities performed by the respondents
for each channel of distribution. In
identifying LOTs for EP and home
market sales, we considered the selling
functions reflected in the starting price
before any adjustments. In this
investigation, neither Ispat nor Essar
requested a LOT adjustment.

Ispat. Ispat reported that it sold
subject merchandise to three different
types of customers (end users, service
centers, and trading companies through
three separate channels of distribution)
in the home market. Further, Ispat
indicated that, for each of the reported
channels of distribution, it provided the
same types of selling functions (market
research, sales calls, interactions with
customers, inventory maintenance,
freight, and technical advice) at the
same levels of intensity. Since all three
types of Ispat’s customers received the
same selling functions, at the same
levels of intensity, we determine that
there is a single LOT in the home
market with respect to Ispat.

Ispat also reported that it made EP
sales of subject merchandise to a single
type of customer (trading companies)
through a single channel of distribution
in the U.S. market. Further, Ispat

indicated that it performed certain types
of selling functions (pre- and post-sale
customer visits, order processing,
inventory maintenance, technical
advice, freight arrangements, warranty
services, and advertising) for the U.S.
customers. As a result, we preliminary
determine that there is a single level of
trade with respect to Ispat’s EP sales.
We then compared the LOT for Ispat’s
EP sales to the home market LOT and
found that its EP sales are provided at
the same LOT as its home market sales.
Thus, no LOT adjustment is warranted,
and we have not made a LOT
adjustment for Ispat’s sales.

Essar. Essar reported that it sold
subject merchandise to two different
types of customers (end users and
service centers through two separate
channels of distribution) in the home
market. Further, it indicated that, for
each of the reported channels of
distribution, it provided the same types
of selling functions (price negotiation,
sales calls, interactions with customers,
inventory maintenance, freight, and
warranty services) at the same levels of
intensity. Since both types of Essar’s
customers received the same selling
functions, at the same levels of
intensity, we determine that there is a
single LOT in the home market with
respect to Essar.

Essar further reported that it made EP
sales of subject merchandise to a single
type of customer (trading companies)
through a single channel of distribution
in the U.S. market. Further, Essar
indicated that it provided certain types
of selling functions (price negotiation,
processing orders, freight and delivery
arrangements, inventory maintenance,
sales calls and visits, credit and
payment collection, and warranty
services) for the U.S. customers. As a
result, we preliminary determine that
there is a single level of trade for U.S.
EP sales. We then compared the LOT for
EP sales to the home market LOT and
found that Essar’s EP sales are provided
at the same LOT as its home market
sales. Thus, no LOT adjustment is
warranted, and we have not made a LOT
adjustment for Essar’s sales.

Currency Conversions

We made currency conversions into
U.S. dollars in accordance with section
773A of the Act based on exchange rates
in effect on the dates of the U.S. sales,
as obtained from the Federal Reserve
Bank (the Department’s preferred source
for exchange rates).

Verification

In accordance with section 782(i) of
the Act, we intend to verify all
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information relied upon in making our
final determination.

All Others Rate

Recognizing the impracticality of
examining all producers and exporters
in all cases, section 735(c)(5)(A) of the
Act provides for the use of an “‘all
others” rate, which is applied to non-
investigated firms. See SAA at 873. This
section states that the all others rate
shall generally be an amount equal to
the weighted average of the weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins based entirely upon the facts
available. Therefore, we have
preliminarily assigned to all other
exporters of Indian HRS, an “all others”
margin that is the weighted average of
the margins calculated for Ispat and
Essar.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service (Customs Service) to
suspend liquidation of all entries of
HRS from India that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct the Customs
Service to require a cash deposit or the
posting of a bond equal to the weighted-
average amount by which NV exceeds
EP, as indicated in the chart below. We
will adjust the deposit requirements to
account for any export subsidies found
in the companion countervailing duty
investigation. These suspension-of-
liquidation instructions will remain in
effect until further notice. The
weighted-average dumping margins are
as follows:

Margin
Manufacturer/exporter (percent)
Ispat Industries Ltd ..........cccccueenee 39.36
Essar Steel Ltd ......ccccooeveeevnnnnne 34.55
All Others .......cccocveiieiiiciiiieene 34.75
Disclosure

The Department will disclose
calculations performed within five days
of the date of publication of this notice
to the parties of the proceedings in these
investigations in accordance with 19
CFR 351.224(b).

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
sales at LTFV determination. If our final
antidumping determination is

affirmative, the ITC will determine
whether the imports covered by that
determination are materially injuring, or
threaten material injury to, the U.S.
industry. The deadline for that ITC
determination would be the later of 120
days after the date of this preliminary
determination or 45 days after the date
of our final determination.

Public Comment

Case briefs for this investigation must
be submitted no later than one week
after the issuance of the verification
reports. Rebuttal briefs must be filed
within five days after the deadline for
submission of case briefs. A list of
authorities used, a table of contents, and
an executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes. Further, we would
appreciate it if parties submitting
written comments would provide the
Department with an additional copy of
the public version of any such
comments on diskette.

Section 774 of the Act provides that
the Department will hold a hearing to
afford interested parties an opportunity
to comment on arguments raised in case
or rebuttal briefs, provided that such a
hearing is requested by any interested
party. If a request for a hearing is made
in an investigation, the hearing will
tentatively be held two days after the
deadline for submission of the rebuttal
briefs, at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230. In
the event that the Department receives
requests for hearings from parties to
more than one HRS case, the
Department may schedule a single
hearing to encompass all those cases.
Parties should confirm by telephone the
time, date, and place of the hearing 48
hours before the scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request within 30 days of the
publication of this notice. Requests
should specify the number of
participants and provide a list of the
issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs.

As noted above, the final
determination will be issued within 135
days after the date of the publication of
the preliminary determination.

This determination is issued and
published pursuant to sections 733(f)
and 777(i)(1) of the Act. Effective
January 20, 2001, Bernard T. Carreau is
fulfilling the duties of Assistant
Secretary for Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10848 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-560-812]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
From Indonesia

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Mark Manning or Nova Daly at (202)
482-3936 and (202) 482—0989,
respectively; AD/CVD Enforcement,
Office 4, Group II, Import
Administration, Room 1870,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to Department of
Commerce (the Department) regulations
refer to the regulations codified at 19
CFR part 351 (2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products (HRS) from Indonesia are
being sold, or are likely to be sold, in
the United States at less than fair value
(LTFV), as provided in section 733 of
the Act. The estimated margins of sales
at LTFV are shown in the Suspension of
Liquidation section of this notice.

Case History

This investigation was initiated on
December 4, 2000. See Notice of
Initiation of Antidumping Duty
Investigations: Certain Hot-Rolled
Carbon Steel Flat Products From
Argentina, India, Indonesia,
Kazakhstan, the Netherlands, the
People’s Republic of China, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 65 FR 77568 (December 12,



22164

Federal Register/Vol. 66, No. 86/ Thursday, May 3, 2001/ Notices

2000) (Initiation Notice).? Since the
initiation of these investigations, the
following events have occurred.

The Department set aside a period for
all interested parties to raise issues
regarding product coverage. See
Initiation Notice at 77569. We received
no comments from any parties in this
investigation. The Department did,
however, receive comments regarding
product coverage in the investigation of
HRS from the Netherlands. In that
investigation we received comments
from Duracell Global Business
Management Group on December 11,
2000; from Energizer Battery Co., Inc. on
December 15, 2000; from Bouffard Metal
Goods, Inc., and Truelove & Maclean,
Inc., on December 18, 2000; from Corus
Staal BV and Corus Steel U.S.A., Inc.,
(collectively referred to as “Corus”) and
Thomas Steel Strip Corporation on
December 26, 2000; and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent HRS
antidumping investigations, providing
an opportunity to comment on the
Department’s proposed model matching
characteristics and hierarchy.
Comments were submitted by:
petitioners (January 5, 2001); Corus,
respondent in the Netherlands
investigation (January 3, 2001); Iscor
Limited, respondent in the South Africa
investigation (January 3, 2001); and
Zaporizhstal, respondent in the Ukraine
investigation (January 3, 2001).
Petitioners agreed with the
Department’s proposed characteristics
and hierarchy of characteristics. Corus
suggested adding a product
characteristic to distinguish prime
merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics but, rather, provided
information relating to its own products
that was not relevant in the context of
determining what information to
include in the Department’s
questionnaires. For purposes of the
questionnaires subsequently issued by
the Department to the respondents, no
changes were made to the product

1The petitioners in these investigations are
Bethlehem Steel Corporation, Gallatin Steel
Company, IPSCO Steel Inc., LTV Steel Company,
Inc., National Steel Corporation, Nucor Corporation,
Steel Dynamics, Inc., U.S. Steel Group (a unit of
USX Corporation), Weirton Steel Corporation, the
Independent Steelworkers Union, and the United
Steelworkers of America (collectively the
petitioners). Weirton Steel Corporation is not a
petitioner in the investigation involving hot-rolled
steel from the Netherlands.

characteristics or the hierarchy of those
characteristics from those originally
proposed by the Department in its
December 22, 2000 letter. With respect
to Corus’ request, the additional product
characteristic suggested by Corus, to
distinguish prime merchandise from
non-prime merchandise, is unnecessary.
The Department already asks
respondents to distinguish prime from
non-prime merchandise in field number
2.2 “Prime vs. Secondary Merchandise.”
See the Department’s Antidumping
Duty Questionnaire, at B-7 and C-7
(January 4, 2001). These fields are used
in the model match program to prevent
matches of prime merchandise to non-
prime merchandise.

On January 4, 2001, the Department
issued an antidumping questionnaire to
Krakatau, the mandatory respondent in
Indonesia.2 See January 3, 2001
respondent selection memo. On January
15, 2001, we received a faxed letter from
Krakatau requesting an extension of
time to respond to section A of the
Department’s questionnaire. On January
18, 2001, we received Krakatau’s
official, mailed section A extension
request. On January 23, 2001, the
Department granted Krakatau an
extension of time to respond to section
A of the questionnaire and notified
Krakatau that submitting documents to
the record of this proceeding via fax is
not an acceptable method of submission
and that such documents would not be
accepted on an official basis. In the
January 23, 2001 letter to Krakatau, we
provided detailed information
concerning the appropriate manner of
submitting information or requests to
the record, including a discussion of the
regulations guiding the official
submission of information.

On February 5, 2001, we received
Krakatau’s response to section A of the
Department’s questionnaire. Also on
February 5, 2001, the Department
received a faxed letter from Krakatau
requesting an extension of time to
respond to sections B, C, and D of the
questionnaire. On February 8, 2001, the
Department sent a letter to Krakatau
granting its request for an extension of

2Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under investigation that it sells, and the manner in
which it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country
market (this section is not applicable to respondents
in non-market economy (NME) cases). Section C
requests a complete listing of U.S. sales. Section D
requests information on the cost of production
(COP) of the foreign like product and the
constructed value (CV) of the merchandise under
investigation. Section E requests information on
further manufacturing.

the deadline. In the letter, we again
instructed Krakatau to follow the proper
procedures for submitting requests to
the record.

On February 23, 2001, the Department
received a letter from Krakatau
requesting a further extension of time to
respond to sections B, C, and D of the
questionnaire. The Department
subsequently sent a letter, dated
February 23, 2001, denying Krakatau’s
request for a further extension due to
the limited time available in this
investigation and the impending
preliminary determination. On February
28, 2001, fifty-five days after issuing the
antidumping questionnaire, the
Department received Krakatau’s
response to sections B, C, and D of the
questionnaire and non-functional sales
databases.

On March 1, 2001, the Department
sent Krakatau a request for
supplemental information regarding
section A of the Department’s
questionnaire. On March 2, 2001, the
Department received a letter from the
petitioners notifying the Department
that Krakatau had failed to serve them
a computer diskette containing the sales
and cost databases, which was due
February 28, 2001. On March 5, 2001,
the Department sent a letter to Krakatau
notifying it that the sales databases it
submitted to the Department on
February 28, 2001 were not functional
and provided instructions on the proper
format for submitting computer data. In
addition, this letter instructed Krakatau
to send copies of the revised home and
U.S. market sales databases to the
petitioners. Sixty-four days after issuing
the questionnaire, the Department
received, on March 9, 2001, the revised
sales databases, in addition to the cost
reconciliation package and an
unsolicited addendum to the February
28, 2001 section D response. However,
Krakatau submitted only three copies of
the proprietary version of its response,
rather than the six copies required by
the Department’s regulations. In
addition, Krakatau failed to submit a
public version of these documents.

On March 12, 2001, the Department
received Krakatau’s response to the
Department’s supplemental section A
questionnaire. On March 14, 2001, the
Department sent Krakatau a
supplemental questionnaire regarding
section D of the Department’s
questionnaire. On March 15, 2001, the
Department sent a letter to Krakatau
stating that its March 9, 2001
submission did not contain the correct
number of proprietary and public
copies. In that letter, we again provided
Krakatau with the same detailed
information concerning the correct
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procedures for submitting information
as was originally provided on January
23, 2001. On March 16, 2001, the
Department sent Krakatau a request for
supplemental information covering
sections B and C of the questionnaire.
The Department issued a second
supplemental section D questionnaire
on March 23, 2001. Shortly thereafter,
on March 30, 2001, the Department
received Krakatau’s supplemental
response to section D of the
questionnaire. On April 2, 2001, the
Department received Krakatau’s
supplemental response to sections B
and C of the Department’s
questionnaire. However, the software
program Krakatau used to compress the
size of its supplemental data and the
inconsistent use of different date
formats in the home market invoice date
field, caused the Department a
significant delay in accessing the
supplemental data for our analysis. In
addition, one of the petitioners notified
the Department that Krakatau failed to
serve it with a diskette containing the
supplemental sales databases, which
was due April 2, 2001. Since the date of
the Department’s preliminary
determination was approximately three
weeks away, we provided this petitioner
with a copy of the supplemental data we
received from Krakatau. See
Memorandum to the File, dated April 2,
2001. On April 16, 2001, the
Department issued Krakatau a second
supplemental questionnaire covering
sections B and C, with a due date of
April 26, 2001. Since this due date is
after the preliminary determination (i.e.,
April 23, 2001), the information
received in this response will be taken
into account for the final determination.

Period of Investigation

The POI for this investigation is
October 1, 1999 through September 30,
2000. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., November 2000).

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on

four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this investigation.

Specifically included within the
scope of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

+ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

* Ball bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.

« Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

* ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

e All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to these
investigations is classified in the
HTSUS under the following tariff
classification numbers: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this investigation,
including vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
classification numbers: 7225.11.00.00,
7225.19.00.00, 7225.30.30.50,
7225.30.70.00, 7225.40.70.00,
7225.99.00.90, 7226.11.10.00,
7226.11.90.30, 7226.11.90.60,
7226.19.10.00, 7226.19.90.00,
7226.91.50.00, 7226.91.70.00,
7226.91.80.00, and 7226.99.00.00.
Subject merchandise may also enter
under 7210.70.30.00, 7210.90.90.00,
7211.14.00.30, 7212.40.10.00,
7212.40.50.00, and 7212.50.00.00.
Although the HTSUS tariff classification
numbers are provided for convenience
and U.S. Customs Service (Customs)
purposes, the written description of the
merchandise under investigation is
dispositive.
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Facts Available
1. Application of Facts Available

Section 776(a)(2) of the Act provides
that, if an interested party (A) withholds
information requested by the
Department, (B) fails to provide such
information by the deadline, or in the
form or manner requested, subject to
sections 782(c)(1) and (e) of the Act, (C)
significantly impedes a proceeding, or
(D) provides information that cannot be
verified, the Department shall use,
subject to sections 782(d) of the Act,
facts otherwise available in reaching the
applicable determination. Pursuant to
section 782(e) of the Act, the
Department shall not decline to
consider submitted information if all of
the following requirements are met: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)
the information can be used without
undue difficulties.

In selecting from among the facts
otherwise available, section 776(b) of
the Act authorizes the Department to
use an adverse inference, if the
Department finds that an interested
party failed to cooperate by not acting
to the best of its ability to comply with
the request for information. See, e.g.,
Certain Welded Carbon Steel Pipes and
Tubes From Thailand: Final Results of
Antidumping Duty Administrative
Review, 62 FR 53808, 53819-20
(October 16, 1997). Finally, section
776(b) of the Act states that an adverse
inference may include reliance on
information derived from the petition.
See also Statement of Administrative
Action (SAA) accompanying the URAA,
H.R. Rep. No. 103-316 at 870 (1994).

For the reasons discussed below, the
Department determines that, in
accordance with sections 776(a)(2)(B)
and 776(b) of the Act, the use of adverse
facts available is appropriate for the
preliminary determination for Krakatau.
The evidence on the record establishes
that the use of total facts available for
Krakatau is warranted because Krakatau
failed to provide complete sales and
cost questionnaire responses within the
meaning of section 776(a)(2)(B) of the
Act. In its initial and supplemental
responses, Krakatau failed to provide
the information in the manner requested
in the Department’s January 4, 2001
antidumping questionnaire, the March
16, 2001 sections B and C supplemental
questionnaire, and the March 14 and 23,

2001 supplemental section D
questionnaires.

We also note that at no time did
Krakatau notify the Department,
pursuant to section 782(c)(1) of the Act,
that it was unable to submit the
information requested in the requested
form and manner, nor did it suggest
alternative forms in which it would be
able to submit the requested
information. Throughout the course of
this antidumping investigation, the
Department gave Krakatau, a pro se
company, assistance and opportunities
to comply with the Department’s
requests for information. Specifically,
taking into consideration the fact that
the respondent is a pro se company, the
Department provided Krakatau detailed
information and guidance on how to
properly calculate and report sales and
cost data and adjustments, granted
Krakatau extensions to reply to requests
for information, and provided an
opportunity to explain and correct the
deficiencies in its responses. However,
at no point in the investigation did
Krakatau notify the Department that it
had any difficulties in submitting the
information in the form and manner
requested, seek guidance on alternative
reporting requirements, or propose an
alternate form for submitting the
required data, as contemplated in
section 782(c)(1) of the Act. Despite the
efforts at assistance on the part of the
Department, Krakatau failed to provide
information reliable enough that it can
serve as a basis for reaching the
applicable determination.

Pursuant to section 782(e)(3) of the
Act, the sales information Krakatau
provided in its initial and supplemental
responses was deficient such that the
Department cannot consider it as a
reliable basis for reaching the applicable
determination. Our analysis of
Krakatau’s sales response found
deficiencies that prohibit us from
conducting an accurate model match,
which prevents us from ensuring that
products sold in the U.S. market are
accurately matched to identical or most
similar products sold in the home
market. Without properly matching
products sold in the U.S. and home
markets, we cannot accurately identify
similar matches and, as appropriate,
calculate an accurate difference in
merchandise (DIFMER) adjustment to
account for the differences in the
products being matched. In addition, we
found that Krakatau’s deficiencies in
reporting multiple home and U.S.
market sales adjustments prevent us
from calculating fully adjusted home
and U.S. market prices. Without fully
adjusted home and U.S. market prices,

we are unable to calculate an accurate
dumping margin.

Since these functions are essential
elements to a dumping analysis, we find
that Krakatau’s responses cannot serve
as a reliable basis for this preliminary
determination. Specifically, Krakatau
failed to provide: (1) Accurate quality
classifications for sales in the home and
U.S. market; (2) minimum specified
yield strength classifications for sales in
the home and U.S. market; (3) a method
for identifying sales of non-foreign like
product in its home market sales
database; and (4) an explanation and
appropriate supporting documents for
how it calculated brokerage and
handling, short-term interests rates
(which are used in the calculation of
imputed credit expenses), advertising,
technical service, indirect selling
expenses, inventory carrying costs, and
packing. See March 16, 2001 sales
supplemental questionnaire and April 2,
2001 sales supplemental response. See
also Memorandum from Holly A. Kuga
to Bernard T. Carreau, Certain Hot-
Rolled Carbon Steel Flat Products from
Indonesia: Preliminary Determination of
Sales at Less Than Fair Value: The Use
of Facts Available for PT Krakatau Steel
and Corroboration of Secondary
Information, dated April 23, 2001
(Krakatau Facts Available
Memorandum).

Regarding Krakatau’s cost response,
our analysis found deficiencies in the
initial and supplemental responses that
prohibit us from accurately determining
Krakatau’s COP for each of the control
numbers (CONNUMs) reported in its
home and U.S. sales databases. The
primary problem is that Krakatau
calculated a company-wide average
cost, and then to obtain individual
product costs, applied this average cost
to the cumulative yield for each
individual production process each
product (by CONNUM) passed through,
rather than calculating product-specific
costs. Without product-specific costs,
the Department is unable to accurately
determine whether home markets sales
were sold at prices above, or below, the
COP. Without a proper cost test, the
Department is unable to calculate the
proper NV in price-to-price
comparisons.? In addition, the absence
of product-specific costs prevents us
from calculating a valid DIFMER
(assuming that the correct sales were
selected for comparison). Lastly, we
note that Krakatau failed to provide a
COP for certain of its reported home

3 Without a proper cost test, it is impossible to
determine whether 20 percent or more of the home
market sales are below cost and hence, would be
excluded from the calculation of NV.
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market CONNUMs and failed to provide
a CV for certain of its reported U.S.
market CONNUMs. For home market
sales without a COP, we cannot perform
the cost test to determine whether these
sales were sold above their COP. For
U.S. sales without a reported CV, we
have no means of determining NV if
there are no home market sales matches.

Because of Krakatau’s failure to
provide product-specific costs that
account for the physical characteristics
of unique products, we find that
Krakatau’s cost responses cannot serve
as a reliable basis for this preliminary
determination. Specifically, Krakatau
failed to provide: (1) Costs that account
for differences in quality, carbon,
strength, thickness, width, pickling,
edge trim, and pattern; (2) costs that
account for differences in the chemistry
or alloy content of specific grades of
steel; (3) costs that account for
differences in individual production
processes; (4) the financial statements of
its affiliates or of its parent corporation;
(5) an explanation or supporting
documents for the adjustments it made
to the calculation of the scrap credit and
direct material cost for “Sponge Iron
Consumption;” (6) an explanation of
why it did not incorporate the daily
time utilization reports in its cost
methodology; (7) a COP for multiple
CONNUMs contained in the home
market sales database; and (8) a CV for
multiple CONNUMSs contained in the
U.S. market sales database. As a result,
the information on the record is
insufficient for purposes of calculating a
dumping margin. See March 14 and
March 23, 2001 cost supplemental
questionnaires. See also Krakatau Facts
Available Memorandum.

Of the many deficiencies in
Krakatau’s cost response, the most
problematic deficiency is that Krakatau
calculated one company-wide average
cost and then, to obtain individual
product costs, applied this average cost
to the cumulative yield for the
individual path each product (by
CONNUM) passed through. The
cumulative yield of subsequent cost
centers through which a product passes
will account for the losses that occur at
those cost centers. However, this
methodology does not account for
processing differences within each cost
center. For example, within the hot
rolling mill, products with different
thicknesses are not differentiated in
terms of cost based on their rolling
times. In another example, the costs
associated with the pickling process are
not assigned to products based on
whether or not the product was pickled,
but rather only by applying the yield
loss associated with the pickling cost

center to the average cost of hot rolling.
As discussed above, the failure to
provide product-specific costs makes it
impossible to (1) conduct the sales
below cost test, (2) calculate the 20%
comparability test used in the DIFMER
adjustment, and (3) calculate CV.

Moreover, we find that the cumulative
effect of these errors is to erode our
confidence in Krakatau’s response as a
whole. Therefore, pursuant to section
782(e)(3) of the Act, the Department
finds that the information on the record,
as discussed above, is so incomplete
that it cannot serve as a reliable basis for
reaching the applicable determination.

We also find that the application of an
adverse inference in this case is
appropriate. Krakatau failed to act to the
best of its ability to comply with the
Department’s requests for information
when it failed to provide: (1) Accurate
quality and yield strength
characteristics (which prevents the
Department from conducting an
accurate model match), (2) a method for
identifying sales of non-foreign like
product in its home market sales
database, (3) an explanation and
appropriate supporting documents for
how it calculated certain sales expense
adjustments, and (4) product-specific
costs. Despite the Department’s
directions in the original and
supplemental questionnaires, and the
extensions granted, Krakatau made no
effort to provide any explanation or
propose an alternate form of submitting
the data. See Krakatau Facts Available
Memorandum.

Furthermore, the information cannot
be obtained elsewhere. Without this
critical information, the Department
cannot accurately determine the
dumping margin for Krakatau. In
addition, as outlined in the Case History
section above, the company’s failure to
properly submit information and data to
the record of this proceeding delayed
the Department in making critical
decisions involving the calculation of
Krakatau’s dumping margin. The
company was put on notice by
Department’s extension letters and other
correspondence that failure to properly
submit information and data to the
Department constituted a deficiency
which could result in the use of facts
available. See the Department’s letters to
Krakatau dated January 23, February 8,
March 5, and March 15, 2001.

Krakatau’s submission of information
is so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination. Its failure to
comply with the Department’s
procedures for submitting information
and data to the record of this
proceeding, and its repeated failure to

provide information to the Department
which could not be obtained elsewhere,
demonstrate a consistent pattern of
unresponsiveness and a failure to
cooperate to the best of its ability with
the Department’s requests for
information. Despite the Department’s
directions in the questionnaires and the
letters granting extensions, Krakatau did
not provide the information requested
by the Department, made no effort to
explain any difficulties it was having in
supplying the information, and did not
propose an alternate form of submitting
the information. For these reasons, we
find that Krakatau did not act to the best
of its ability in responding to the
Department’s requests for information,
see, e.g., Circular Stainless Steel Hollow
Products, and that, consequently, an
adverse inference is warranted under
section 776(b) of the Act. See Krakatau
Facts Available Memorandum.

Pursuant to section 776(b) of the Act,
the Department is basing Krakatau’s
margin on adverse facts available for
purposes of the preliminary
determination. Section 776(b) of the Act
authorizes the Department to use as
adverse facts available information
derived from the petition, the final
determination from the LTFV
investigation, a previous administrative
review, or any other information placed
on the record. As adverse facts
available, we are applying the margin
for Indonesia published in the
Department’s notice of initiation, which
is 59.25 percent. See Notice of Initiation
of Antidumping Duty Investigations:
Certain Hot-Rolled Carbon Steel Flat
Products From Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 65 FR 77568
(December 12, 2000)) (HRS Initiation
Notice).

2. Selection and Corroboration of Facts
Available

Section 776(b) of the Act states that an
adverse inference may include reliance
on information derived from the
petition. See also SAA at 829-831.
Section 776(c) of the Act provides that,
when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal.

The SAA clarifies that “corroborate”
means that the Department will satisfy
itself that the secondary information to
be used has probative value (see SAA at
870). The SAA also states that
independent sources used to corroborate
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such evidence may include, for
example, published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation (see SAA at 870).

In order to determine the probative
value of the margin in the petition for
use as adverse facts available for
purposes of this determination, we
examined evidence supporting the
calculations in the petition. In
accordance with section 776(c) of the
Act, to the extent practicable, we
examined the key elements of the export
price (EP) and normal value (NV)
calculations on which the margin in the
petition was based. Our review of the EP
and NV calculations indicated that the
information in the petition has
probative value, as certain information
included in the margin calculations in
the petition is from public sources
concurrent with the relevant POL. For
purposes of the preliminary
determination, we attempted to further
corroborate the information in the
petition. We re-examined the EP and NV
data which formed the basis for the
margin in the petition in light of
information obtained during the
investigation and, to the extent
practicable, found that it has probative
value.

Accordingly, in selecting adverse facts
available with respect to Krakatau, the
Department determined to apply a
margin rate of 59.25 percent, the margin
published in the Department’s notice of
initiation.

All Others Rate

Section 735(c)(5)(B) of the Act
provides that, where the estimated
weighted-average dumping margins
established for all exporters and
producers individually investigated are
zero or de minimis margins, or are
determined entirely under section 776
of the Act, the Department may use any
reasonable method to establish the
estimated ““all others” rate for exporters
and producers not individually
investigated. This provision
contemplates that we weight-average
margins other than facts available
margins to establish the “all others”
rate. Where the data do not permit
weight-averaging such rates, the SAA, at
873, provides that we may use other
reasonable methods. Because the
petition contained only an estimated
price-to-CV dumping margin, which the
Department adjusted for purposes of
initiation, there are no additional
estimated margins available with which
to create the ‘““all others” rate. Therefore,
we applied the published margin of
59.25 percent as the “all others” rate.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing Customs to
suspend liquidation of all entries of
HRS from Indonesia that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct Customs to
require a cash deposit or the posting of
a bond equal to the amount by which
the NV exceeds the EP, as indicated in
the chart below. These suspension-of-
liquidation instructions will remain in
effect until further notice. The dumping
margins are as follows:

Manufacturer/exporter (rlz/elz?(r:gr?t)
PT Krakatau Steel ............cc....... 59.25
All Others 59.25
Disclosure

The Department will disclose
calculations performed within five days
of the date of publication of this notice
to the parties of the proceedings in these
investigations in accordance with 19
CFR 351.224(b).

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
sales at LTFV determination. If our final
antidumping determination is
affirmative, the ITC will determine
whether the imports covered by that
determination are materially injuring, or
threaten material injury to, the U.S.
industry. The deadline for that ITC
determination would be the later of 120
days after the date of this preliminary
determination or 45 days after the date
of our final determination.

Public Comment

Case briefs must be submitted no later
than 35 days after the publication of this
notice in the Federal Register. Rebuttal
briefs must be filed within five business
days after the deadline for submission of
case briefs. A list of authorities used, a
table of contents, and an executive
summary of issues should accompany
any briefs submitted to the Department.
Executive summaries should be limited
to five pages total, including footnotes.
Public versions of all comments and
rebuttals should be provided to the
Department and made available on
diskette.

Section 774 of the Act provides that
the Department will hold a hearing to
afford interested parties an opportunity
to comment on arguments raised in case
or rebuttal briefs, provided that such a
hearing is requested by any interested
party. If a request for a hearing is made

in an investigation, the hearing will
tentatively be held two days after the
deadline for submission of the rebuttal
briefs, at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230. In
the event that the Department receives
requests for hearings from parties to
more than one HRS case, the
Department may schedule a single
hearing to encompass all cases. Parties
should confirm by telephone the time,
date, and place of the hearing 48 hours
before the scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request within 30 days of the
publication of this notice. Requests
should specify the number of
participants and provide a list of the
issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs.

If this investigation proceeds
normally, we will make our final
determination in this investigation no
later than 75 days after the date of this
preliminary determination.

This determination is published
pursuant to sections 733(f) and 777(i)(1)
of the Act. Effective January 20, 2001,
Bernard T. Carreau is fulfilling the
duties of the Assistant Secretary for
Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 01-10849 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS-U

DEPARTMENT OF COMMERCE

International Trade Administration
[A—834-806]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
From Kazakhstan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary
determination in the less than fair value
investigation of certain hot-rolled
carbon steel flat products from
Kazakhstan.

SUMMARY: On December 12, 2000, the
Department of Commerce published a
notice of initiation of an antidumping
duty investigation of certain hot-rolled
carbon steel flat products from
Kazakhstan. This investigation covers
one producer of the subject
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merchandise. The period of
investigation is April 1, 2000 through
September 30, 2000. The Department
preliminarily determines that certain
hot-rolled carbon steel flat products
from Kazakhstan are being, or are likely
to be, sold in the United States at less
than fair value, as provided in section
733 of the Tariff Act of 1930, as
amended.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Juanita H. Chen at 202-482-0409, or
Rick Johnson at 202—-482—-3818, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (““Act”), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR part
351 (2000).

Preliminary Determination

The Department of Commerce
(“Department”) preliminarily
determines that certain hot-rolled
carbon steel flat products (“hot-rolled
steel”’) from Kazakhstan are being, or are
likely to be, sold in the United States at
less than fair value (“LTFV”’), as
provided in section 733 of the Act. The
estimated margins of sales at LTFV are
shown in the “Suspension of
Liquidation” section of this notice,
infra.

Case History

On December 4, 2000, the Department
initiated an antidumping duty
investigation of hot-rolled steel from
Kazakhstan. See Notice of Initiation of
Antidumping Duty Investigations:
Certain Hot-Rolled Carbon Steel Flat
Products from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 65 FR 77568
(December 12, 2000) (“Notice of
Initiation”). The Department set aside a
period for all interested parties to raise
issues regarding product coverage. See
Notice of Initiation, at 77569. We
received no comments from any parties
in this investigation. The Department
did, however, receive comments
regarding product coverage in the
investigation of hot-rolled steel from the

Netherlands. In that investigation we
received comments from Duracell
Global Business Management Group on
December 11, 2000, from Energizer on
December 15, 2000, from Bouffard Metal
Goods, Inc., and Truelove & Maclean,
Inc., on December 18, 2000, from Corus
Staal BV and Corus Steel U.S.A., Inc.
(collectively “Corus”), and Thomas
Steel Strip on December 26, 2000, and
from Rayovac Corporation on March 12,
2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent hot-
rolled steel investigations, providing an
opportunity to comment on the
Department’s proposed model matching
characteristics and hierarchy.
Comments were submitted by:
Bethlehem Steel Corporation, Gallatin
Steel Company, IPSCO Steel Inc., LTV
Steel Company, Inc., National Steel
Corporation, Nucor Corporation, Steel
Dynamics, Inc., U.S. Steel Group (a unit
of USX Corporation), Weirton Steel
Corporation, and the Independent
Steelworkers Union (hereinafter
collectively referred to as “petitioners”);
Corus, respondents in the Netherlands
investigation; Iscor Limited (“Iscor”),
respondent in the South Africa
investigation; and Zaporizhstal,
respondent in the Ukraine investigation.
The petitioners agreed with the
Department’s proposed characteristics
and hierarchy. Corus suggested adding a
product characteristic to distinguish
prime merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
or the hierarchy but, rather, provided
information relating to its own products
that was not relevant in the context of
determining what information to
include in the Department’s
questionnaires. For purposes of the
questionnaires subsequently issued by
the Department to the respondents, no
changes were made to the product
characteristics or hierarchy from those
originally proposed by the Department
in its December 22, 2000 letter. With
respect to Corus’ request, the additional
product characteristic suggested by
Corus, to distinguish prime
merchandise from non-prime
merchandise, is unnecessary. The
Department already asks respondents to
distinguish prime from non-prime
merchandise in field number 2.2 “Prime
vs. Secondary Merchandise.” See the
Department’s Antidumping Duty
Questionnaire, at C—5 (January 4, 2001).

On December 29, 2000, the United
States International Trade Commission
(“ITC”) issued its affirmative
preliminary determination that there is

a reasonable indication that an industry
in the United States was materially
injured by reason of imports of the
subject merchandise from Kazakhstan,
which was published on January 4,
2001. See Hot-Rolled Steel Products
from Argentina, China, India, Indonesia,
Kazakhstan, Netherlands, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 66 FR 805 (January 4, 2001)
(“ITC Preliminary Determination”).

On January 4, 2001, the Department
issued its antidumping duty
questionnaire to the Embassy of
Kazakhstan and to the only known
producer of subject merchandise, OJSC
Ispat Karmet (“‘Ispat Karmet”). The
Department received confirmation from
the U.S. Embassy in Kazakhstan that
Ispat Karmet is the sole company in
Kazakhstan that produces or exports
hot-rolled carbon steel to the United
States. On January 23, 2001, the
Department requested comments from
interested parties regarding surrogate
country selection, and information to
value factors of production. On
February 6, 2001, we received the
petitioners’ comments for surrogate
country selection. The Embassy of
Kazakhstan and Ispat Karmet submitted
no comments on surrogate country
selection. On March 23 and April 6,
2001, we received comments from the
petitioners regarding valuing factors of
production. On April 18, 2001, we
received comments from Ispat Karmet in
opposition to some of the petitioners’
suggested values for factors of
production.

On February 1, 2001, we received
Ispat Karmet’s Section A response to the
Department’s questionnaire (“Section A
response”). On February 14, March 12,
and April 4, 2001, we issued Section A
supplemental questions, Sections C and
D supplemental questions, and Sections
A, C and D second supplemental
questions to Ispat Karmet, respectively.
We received Ispat Karmet’s Sections C
and D response (“Section C/D
response’’) on February 26, 2001, its
Section A supplemental response
(“Supp. A response’”’) on March 7, 2001,
its Sections C and D supplemental
response (“Supp. C/D response”) on
April 2, 2001, and its Sections A, C and
D second supplemental response (““2d
Supp. response’’) on April 13, 2001.

On March 16, 2001, certain
petitioners (Bethlehem Steel
Corporation, LTV Steel Company, Inc.,
National Steel Corporation, and U.S.
Steel Group) (hereinafter collectively
“Bethlehem, et al. ’) requested that the
Department initiate a middleman
dumping investigation. On March 30,
2001, Ispat Karmet submitted comments
on the middleman dumping request,
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arguing that the allegation is legally
defective because Bethlehem et al. have
not provided specific evidence that a
trading company is dumping. On April
6, 2001, Bethlehem, et al. submitted a
letter further asserting that they have
demonstrated that a middleman
dumping investigation is warranted, and
that Ispat Karmet’s opposition is
baseless. On April 10, 2001, Ispat
Karmet submitted a letter pointing out
alleged flaws in the middleman
dumping allegation. Because of the
complexity of the issue, the Department
has not yet determined the proper
course of action on the middleman
dumping allegation. Accordingly, we
will address the middleman dumping
issue in the final determination.

On March 21, 2001, Ispat Karmet
requested that the Department
determine that the hot-rolled steel
industry in Kazakhstan is a market-
oriented industry (“MOI”), and
submitted basic information on the hot-
rolled steel industry in Kazakhstan. On
March 27, 2001, the petitioners
submitted comments on Ispat Karmet’s
MOI request, arguing that Ispat Karmet
failed to meet the conditions necessary
for establishing MOI status. On March
30, 2001, the Department issued a
supplemental questionnaire to Ispat
Karmet, requesting further information
on the hot-rolled steel industry in
Kazakhstan. That additional information
is due to be filed on April 30, 2001.
Consequently, we do not yet have
adequate information necessary to
analyze the issue for the preliminary
determination. As a result, we are
unable to make a determination on Ispat
Karmet’s MOI request for this
preliminary determination. We will
address the MOI issue in the final
determination.

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness

not less than 4.0 mm is not included
within the scope of these investigations.

Specifically included within the
scope of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (“IF”"))
steels, high strength low alloy (“HSLA”)
steels, and the substrate for motor
lamination steels. IF steels are
recognized as low carbon steels with
micro-alloying levels of elements such
as titanium or niobium (also commonly
referred to as columbium), or both,
added to stabilize carbon and nitrogen
elements. HSLA steels are recognized as
steels with micro-alloying levels of
elements such as chromium, copper,
niobium, vanadium, and molybdenum.
The substrate for motor lamination
steels contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
definitions in the Harmonized Tariff
Schedule of the United States
(“HTSUS”), are products in which: (i)
Iron predominates, by weight, over each
of the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (“ASTM”)
specifications A543, A387, A514,
A517, A506).

* Society of Automotive Engineers
(“SAE”’)/American Iron & Steel
Institute (“AISI”) grades of series
2300 and higher.

* Ball bearing steels, as defined in the
HTSUS.

¢ Tool steels, as defined in the HTSUS.

+ Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

* ASTM specifications A710 and A736.

» USS abrasion-resistant steels (USS AR
400, USS AR 500).

+ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in coils,
which are the result of having been
processed by cutting or stamping and
which have assumed the character of
articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this
investigation is classified in the HTSUS
at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this investigation,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Period of Investigation

The period of investigation (“POI”) is
April 1, 2000 through September 30,
2000.

Nonmarket Economy Country

The Department has treated
Kazakhstan as a non-market economy
(“NME”) country in all past
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antidumping investigations and
administrative reviews. See, e.g.,
Titanium Sponge From the Republic of
Kazakhstan, 64 FR 66169 (November 24,
1999) (final admin. review); Ferrosilicon
From Kazakhstan and Ukraine, 58 FR
13050 (March 9, 1993) (final
determination); and Uranium From
Kazakhstan, Kyrgyzstan, Russia,
Tajikistan, Ukraine and Uzbekistan, 57
FR 23380 (June 3, 1992) (prelim.
determination). A designation as a NME
country remains in effect until it is
revoked by the Department. See section
771(18)(C)(i) of the Act. No party has
requested a revocation of Kazakhstan’s
NME status. Therefore, for this
preliminary determination, the
Department is continuing to treat
Kazakhstan as a NME country.

When the Department is investigating
imports from a NME country, normal
value (“NV”’) is based on the NME
producer’s factors of production, valued
in a comparable market economy that is
a significant producer of comparable
merchandise, pursuant to section
773(c)(1) and (4) of the Act. The sources
of individual factor values are discussed
in the “Normal Value” section of this
notice, infra.

Separate Rates

In a NME proceeding, the Department
presumes that all companies within the
country are subject to governmental
control. Thus, it is the Department’s
policy to assign all producers of subject
merchandise in a NME country a single
rate, unless a producer can demonstrate
that it is sufficiently independent so as
to be entitled to a separate rate.

Ispat Karmet is wholly foreign-owned.
Ispat Karmet reported that 100 percent
of its shares are held by Ispat Karmet
Holdings BV, which is located in the
Netherlands. Further, there is no
Kazakhstan ownership of Ispat Karmet.
Thus, because we have no evidence
indicating that it is under the control of
the Republic of Kazakhstan, a separate
rates analysis is not necessary to
determine whether it is independent
from government control. See Brake
Rotors from the People’s Republic of
China, 66 FR 1303, 1306 (January 8,
2001) (prelim. results); Creatine
Monohydrate from the People’s
Republic of China, 64 FR 71104, 71105
(December 20, 1999) (final determ.).

Accordingly, we preliminarily have
determined a separate rate for Ispat
Karmet.

Kazakhstan-Wide Rate

As discussed, supra, in a NME
proceeding, the Department presumes
that all companies within the country
are subject to governmental control. The

Department assigns a single NME rate
unless a producer can demonstrate
eligibility for a separate rate. Ispat
Karmet has preliminarily qualified for a
separate rate. Furthermore, the
information on the record indicates that
Ispat Karmet accounted for all imports
of subject merchandise during the POL.
Since Ispat Karmet, the only known
Kazakhstan producer, responded to the
Department’s questionnaire, and we
have no evidence of any other
Kazakhstan producers of subject
merchandise during the POI, we have
calculated a Kazakhstan-wide rate for
this investigation based on the
weighted-average margin determined for
Ispat Karmet. This Kazakhstan-wide rate
applies to all entries of subject
merchandise except for entries of
subject merchandise exported by Ispat
Karmet.

Date of Sale

In reporting its U.S. sales, Ispat
Karmet stated that it “understands that
the Department’s current practice is to
rely on the invoice date as the date of
sale.” See Section C response, at 8. Ispat
Karmet initially stated that the “date of
invoice is the date on which all
essential terms of sale are finalized, i.e.,
quantity, unit price, and product mix,
and is the date on which Ispat Karmet
transfers title to the customer.” See
Section A response, at A—9. Yet in
elaborating on its sales process, Ispat
Karmet stated that it “negotiates each
sale individually and concludes the sale
by signing an addendum to an annual
sales agreement with an international
trader. The addendum establishes the
basic terms for individual transactions,
but Ispat Karmet does not transfer title
to the purchaser until the date shown on
the invoice. Ispat Karmet, therefore,
reports the invoice date as the date of
sale * * * ”See Section C response, at
8.

As stated in 19 CFR 351.401(i), the
Department will normally use the date
of invoice as the date of sale. However,
as also stated in that regulatory
provision, the Department may use a
date other than the date of invoice if the
Department is satisfied that a different
date better reflects the date on which
the exporter or producer establishes the
material terms of sale.

In response to the Department’s
questionnaire regarding the types of
changes after the initial agreement, Ispat
Karmet explained that “(o)n occasion,
the delivery date may be extended
beyond the date specified in the original
addendum. However, we do not
normally experience any changes once
an addendum is finalized, other than
changes in quantity within the tolerance

limit.” Id. at A—9 and A-10. Ispat
Karmet stated that after initially
negotiating the annual contract, “Ispat
Karmet and the trader subsequently
negotiate an addendum for subsequent
shipments of merchandise, generally
covering the quantity to be shipped over
a one-or two-month period and
establishing the specific terms of those
shipments, such as quantity, technical
specifications, delivery, and packing.”
See Supp. C/D response, at 2. However,
Ispat Karmet maintained that the
“addendum is the preparatory
document for a sale, while the invoice
reflects the actual shipment of the
merchandise and the completion of the
sale.” Id.

From Ispat Karmet’s own response, it
appears that the material terms of the
sale are established with the addendum.
The information on the record indicates
a lack of any changes in the material
terms of sale between addendum and
invoice, aside from ‘““variations within a
permissible tolerance range.” Id. at 3.
There appear to be no changes in price
or in quantity, outside of the
contractually agreed upon tolerances,
after the addendum is finalized. This
serves to confirm that the parties agree
to the material terms of sale at the
addendum stage. Therefore, for this
preliminary determination, the
Department is using the date of the
addendum as the date of sale, as it better
reflects the date on which the material
terms of the sale were established. We
intend to fully examine this issue at
verification and will incorporate our
findings, as appropriate, in our final
determination.

Fair Value Comparisons

To determine whether sales of hot-
rolled steel products from Kazakhstan
were made in the United States at LTFV,
we compared EP to a normal value
(“NV”), as described in the “Export
Price” and ‘“Normal Value” sections of
this notice, infra.

Export Price

We used EP methodology for this
preliminary determination, in
accordance with section 772(a) of the
Act. Section 772(a) of the Act defines EP
as the “the price at which the subject
merchandise is first sold (or agreed to be
sold) before the date of importation by
the producer or exporter of the subject
merchandise outside of the United
States to an unaffiliated purchaser in the
United States or to an unaffiliated
purchaser for exportation to the United
States * * *” Constructed export price
(“CEP”’) methodology, in accordance
with section 772(b) of the Act, was not
otherwise warranted based on the facts
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on the record. All sales activities,
including negotiations, paperwork
processing and receipt of payment,
appear to be conducted in Kazakhstan.
See Section A response, at A—9 and A—
10; Supp. A response, at 5—6. Ispat
Karmet did report that when it “‘receives
a complaint from a customer, a member
of Ispat Karmet’s technical staff may
travel to the customer’s location to
inspect the product.” See Section C/D
response, at 4. However, this appears to
occur after importation to the United
States. Ispat Karmet identified Ispat
North America, Inc. as providing
“general marketing services in the
United States to all steel plants in the
Ispat group, including Ispat Karmet.”
See Section A response, at A-8.
However, Ispat Karmet reported that
“(n) either Ispat North America nor any
other related party had any role in U.S.
sales during the period of
investigation.” See Section C/D
response, at 7. Ispat Karmet also stated
that all of its “sales to the U.S. market
during the POI were concluded directly
with its trading company customers.”
See Section C response, at 7.

None of the customers to whom Ispat
Karmet sold subject merchandise to
during the POI were listed as affiliated
companies. See Supp. A response, at
Exhibit 3. Furthermore, Ispat Karmet
indicated that it knew that its reported
sales of subject merchandise were
destined for the United States at the
time of sale because in negotiating with
an international trader, Ispat Karmet
seeks “details of the end-customer and
the intended end application. Because
of this, Ispat Karmet’s sales have clearly
identified destinations.” See Section A
response, at A—9. Accordingly, pursuant
to section 772(a) of the Act, because
subject merchandise was sold to an
unaffiliated purchaser by Ispat Karmet
outside of the United States, with the
knowledge that the final destination of
subject merchandise was the United
States, we have determined these sales
to be EP transactions for purposes of
this preliminary determination.

In accordance with section
777A(d)(1)(A)(@{) of the Act, we
compared POI-wide weighted-average
EPs to the NVs based on factors of
production. See Memorandum to
Edward C. Yang from Juanita H. Chen:
Factor Valuation Memorandum (April
13, 2001) (“Factor Valuation Memo”’).
We calculated EP based on the Free
Carrier At (“FCA”) rail prices charged to
unaffiliated customers. See Section C
response, at 10. We also made
adjustments from the starting price to
account for foreign inland freight. See
Memorandum to the File, from Juanita
H. Chen, Case Analyst: Preliminary

Determination Analysis for OJSC Ispat
Karmet (April 23, 2001) (“Prelim.
Analysis Memo”).

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
NV using a factors-of-production
methodology if: (1) The merchandise is
exported from a NME country; and (2)
the information does not permit the
calculation of NV using home-market
prices, third-country prices, or
constructed value under section 773(a)
of the Act.

Factors of production include: (1)
Hours of labor required; (2) quantities of
raw materials employed; (3) amounts of
energy and other utilities consumed;
and (4) representative capital costs,
including depreciation. We calculated
NV based on factors of production
reported by Ispat Karmet. See Factor
Valuation Memo; see also Prelim.
Analysis Memo. We valued all the input
factors using publicly available
information as discussed in the
“Surrogate Country”” and “Factor
Valuations” sections of this notice,
infra.

A. Surrogate Country

When the Department investigates
imports from a NME, section 773(c) of
the Act provides for the Department, in
most circumstances, to base NV on the
NME producers’ factors of production,
valued in a surrogate market economy
country or countries considered
appropriate by the Department. In
accordance with section 773(c)(4), the
Department, in valuing factors of
production, shall utilize, to the extent
possible, the prices or costs of factors of
production in one or more market
economy countries that are at a level of
economic development comparable to
the NME country and are significant
producers of comparable merchandise.
The sources of individual factor values
are discussed, infra.

The Department’s Office of Policy has
determined that Algeria, Ecuador,
Egypt, Morocco, and the Philippines are
countries comparable to Kazakhstan in
terms of overall economic development.
See Memorandum to the File, from
Juanita H. Chen, Case Analyst: Selection
of Surrogate Country (March 26, 2001)
(“Surrogate Country Memo”), at
Attachment I (policy memorandum from
Jeffrey May, dated January 12, 2001).
According to the available information
on the record, we have determined that
Egypt is an appropriate surrogate
country because it is at a comparable
level of economic development and is a
significant producer of comparable
merchandise. Furthermore, there is a

wide array of publicly available
information for Egypt. Therefore, we
have relied, where possible, on Egyptian
information in calculating NV by using
Egyptian prices to value Ispat Karmet’s
factors of production, when available
and where appropriate. We have
obtained and relied upon public
information wherever possible. See
Factor Valuation Memo. Where no
Egyptian values were available, we used
information from the Philippines,
another country chosen by the
Department’s Office of Policy as
comparable to Kazakhstan in terms of
overall economic development. Id.

In accordance with section
351.301(c)(3)(i) of the Department’s
regulations, for the final determination
in an antidumping investigation,
interested parties may submit publicly
available information to value factors of
production within 40 days after the date
of publication of the preliminary
determination.

B. Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by Ispat
Karmet for the POI. See Factor
Valuation Memo. To calculate NV, we
multiplied the reported per-unit factor
quantities by publicly available
surrogate values from Egypt or, where
necessary, the Philippines.

In selecting surrogate values, we
considered the specificity, quality and
contemporaneity of the data. We
adjusted import prices by including the
cost of freight so that the import prices
were delivered prices. For those values
not contemporaneous with the POI, we
adjusted the values to account for
inflation using producer price indices,
as appropriate, published in the
International Monetary Fund,
International Financial Statistics (March
2001) (“IMF”).

We valued raw material inputs,
energy inputs, by-products and packing
materials using values from the
appropriate HTSUS category, and from
the World Bank website. See Factor
Valuation Memo, at 4—8. Pursuant to
section 351.408(c)(1) of our regulations,
where it was possible to discern from
the record that a factor was purchased
from a market economy supplier and
paid for in a market economy currency,
we used the price paid to the market
economy supplier. See Factor Valuation
Memo, at 7; see also Lasko Metal
Products v. United States, 43 F.3d 1442,
1445-46 (Fed. Cir. 1994). To value
labor, we used regression-based wage
rates, in accordance with section
351.408(c)(3) of the Department’s
regulations. See Factor Valuation Memo,
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at 8. We based the value of freight by
rail on public information used in the
August 31, 1999 analysis memorandum
for the preliminary results of the 1997—
1998 administrative review of titanium
sponge from Kazakhstan. Id.; see also
Titanium Sponge From the Republic of
Kazakhstan, 64 FR 48793, 48795
(September 8, 1999) (prelim. results). To
value overhead, selling, general and
administrative expenses, and profit, we
used public information reported in the
1998 financial statements of Alexandria
National Iron & Steel Co. (“ANS Steel”’),
an Egyptian producer of hot-rolled steel.
See Factor Valuation Memo, at 8-9.
While we could not determine a
complete value for overhead using ANS
Steel’s financial statements, we could
determine a value for depreciation, a
part of overhead, and have used this
value for overhead.

For each of the surrogate values
selected for use in the Department’s
calculations, we adjusted the values for
inflation using appropriate price index
inflators when those values were not
from a period concurrent with the POI.
See Factor Valuation Memo, at 2.

Verification

As provided in section 782(i)(1) of the
Act, we will verify all appropriate
information relied upon in making our
final determination.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service (‘“Customs”’) to
suspend liquidation of all imports of
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct Customs to
require a cash deposit or the posting of
a bond equal to the weighted-average
amount by which the NV exceeds the
EP, as indicated below. These
suspension of liquidation instructions
will remain in effect until further notice.
The weighted-average dumping margins
are as follows:

Weighted-
average
Exporter/Manufacturer margin
percent
OJSC Ispat Karmet .................. 239.57
Kazakhstan-Wide ..............c...... 239.57

Disclosure

The Department will disclose
calculations performed, within five days
of the date of publication of this notice,
to the parties in this investigation, in

accordance with section 351.224(b) of
the Department’s regulations.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
affirmative determination of sales at
LTFV. As our final determination is
affirmative, the ITC will determine,
before the later of 120 days after the date
of this preliminary determination or 45
days after our final determination,
whether imports of hot-rolled steel from
Kazakhstan are materially injuring, or
threaten material injury to, the U.S.
industry.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Import Administration no
later than 50 days after the date of
publication of this notice, and rebuttal
briefs, limited to issues raised in the
case briefs, may be submitted no later
than five days after the time limit for
filing the case brief, pursuant to section
351.309(c) and (d) of the Department’s
regulations. A list of authorities used, a
table of contents, and an executive
summary of issues should accompany
any briefs submitted to the Department.
Executive summaries should be limited
to five pages total, including footnotes.

In accordance with section 774 of the
Act, we will hold a public hearing, if
requested, to afford interested parties an
opportunity to comment on arguments
raised in the case or rebuttal briefs.
Tentatively, any hearing will be held 57
days after publication of this notice at
the U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230, at a time and location to be
determined. Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days of the date of publication of this
notice, pursuant to section 351.310(c) of
the Department’s regulations. Requests
should contain: (1) The party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
the issues to be discussed. At the
hearing, each party may make an
affirmative presentation only on issues
raised in that party’s case brief, and may
make rebuttal presentations only on
arguments included in that party’s
rebuttal brief, pursuant to section

351.310(c) of the Department’s
regulations.

If this investigation proceeds
normally, we will make our final
determination no later than 75 days
after the date of this preliminary
determination (i.e. July 9, 2001).

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act. Effective
January 20, 2001, Bernard T. Carreau is
fulfilling the duties of the Assistant
Secretary for Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10850 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-791-809]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
from South Africa

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Doug Campau or Maureen Flannery at
(202) 482-1395 or (202) 482—-3020,
respectively; Office of Antidumping/
Countervailing Duty Enforcement VII,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department of Commerce (Department)
regulations are to the regulations at 19
CFR part 351 (April 2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products (HR products) from South
Africa are being, or are likely to be, sold
in the United States at less than fair
value (LTFV), as provided in section
733 of the Act. The estimated margin of
sales at LTFV is shown in the
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“Suspension of Liquidation” section of
this notice.

Case History

On December 4, 2000, the Department
initiated antidumping investigations of
HR products from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine. See Initiation of
Antidumping Duty Investigations:
Certain Hot-Rolled Carbon Steel Flat
Products from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 65 FR 77568
(December 12, 2000) (Initiation Notice).
The petitioners in this investigation are
Bethlehem Steel Corporation, Gallatin
Steel Company, IPSCO Steel Inc., LTV
Steel Company, Inc., National Steel
Corporation, Nucor Corporation, Steel
Dynamics, Inc., U.S. Steel Group (a unit
of USX Corporation), Weirton Steel
Corporation, and the Independent
Steelworkers Union (petitioners). Since
the initiation of this investigation the
following events have occurred.

The Department set aside a period for
all interested parties to raise issues
regarding product coverage (see
Initiation Notice at 77568). We received
no comments from any parties in this
investigation. The Department did,
however, receive comments regarding
product coverage in the investigation of
HR products from the Netherlands. In
that investigation, we received
comments regarding product coverage
as follows: from Duracell Global
Business Management Group on
December 11, 2000; from Energizer on
December 15, 2000; from Bouffard Metal
Goods Inc. and Truelove & MacLean,
Inc. on December 18, 2000; from the
Corus Group plc., which includes Corus
Steel USA (CSUSA) and Corus Staal BV
(Corus Staal), and Thomas Steel Strip on
December 26, 2000; and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent HR
products antidumping investigations,
providing an opportunity to comment
on the Department’s proposed model
matching characteristics and hierarchy.
Comments were submitted by
petitioners (January 5, 2001); Corus,
respondent in the Netherlands
investigation (January 3, 2001); Iscor
Limited (Iscor), respondent in the South
Africa investigation (January 3, 2001);
and Zaporozhstal Iron & Steel Works
(Zaporozhstal), respondent in the
Ukraine investigation (January 3, 2001).
Petitioners agreed with the

Department’s proposed characteristics
and hierarchy of characteristics. Corus
suggested adding a product
characteristic to distinguish prime
merchandise from non-prime
merchandise. Neither Iscor nor
Zaporozhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics, but provided
information relating to their own
products that was not relevant in the
context of determining what
information to include in the
Department’s questionnaires. For
purposes of the questionnaires
subsequently issued by the Department
to the respondents, no changes were
made to the product characteristics or
the hierarchy of those characteristics
from those originally proposed by the
Department in its December 22, 2000
letter. With respect to Corus’ request,
the additional product characteristic
suggested by Corus, to distinguish prime
merchandise from non-prime
merchandise, is unnecessary. The
Department already asks respondents to
distinguish prime from non-prime
merchandise in field number 2.2,
“Prime vs. Secondary Merchandise.”
See the Department’s Antidumping
Duty Questionnaire, at B-7 and C-7
(January 4, 2001).

On December 28, 2000, the United
States International Trade Commission
(ITC) notified the Department of its
affirmative preliminary injury
determination on imports of subject
merchandise from Argentina, India,
Indonesia, Kazakhstan, the Netherlands,
the People’s Republic of China,
Romania, South Africa, Taiwan,
Thailand, and Ukraine. On January 4,
2001, the ITC published its preliminary
determination that there is a reasonable
indication that an industry in the
United States is materially injured by
reason of imports of the merchandise
under investigation from these
countries. See ITC Preliminary Notice of
Determination for Hot-Rolled Steel
Products from Argentina, China, India,
Indonesia, Kazakhstan, Netherlands,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 66 FR 805, 802
(January 4, 2001).

On January 4, 2001, the Department
issued sections A—E of its antidumping
duty questionnaire? to Highveld Steel

1Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under investigation that it sells, and the manner in
which it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country

and Vanadium Corporation Limited
(Highveld), Saldanha Steel Limited
(Saldanha), and Iscor. On January 25,
2001, Saldanha and Iscor submitted
letters to the Department indicating that
they would not be responding to the
Department’s questionnaires. On
January 26, 2001—one day after the due
date of January 25, 2001—the
Department received Highveld’s
response to Section A of its
antidumping duty questionnaire.
Highveld’s section A response was not
appropriately filed with the
Department’s Central Records Unit, did
not include relevant case information in
the upper right-hand corner of the first
page as prescribed by section
351.303(d)(2) of the Department’s
regulations, and did not contain a
request for proprietary treatment of
business proprietary information,
though certain information was
bracketed. Furthermore, no public
version was submitted, and neither
version was served on the petitioners.
On February 2, 2001, the Department
sent a letter to Highveld addressing
these deficiencies, asking Highveld to
re-file its section A response—revised to
comply with the Department’s
requirements—by no later than February
6, 2001, and warning Highveld that its
failure to comply could result in
rejection of its section A response. This
letter was accompanied by a copy of the
Department’s regulations for the
submission of documents to the record.
Also on February 2, 2001, at Highveld’s
request, the Department approved an
extension of the deadline for submitting
the section B, C, and D questionnaire
responses to February 26, 2001.

On February 6, 2001—twelve days
after the original due date of January 25,
2001—the Department received the
public version of Highveld’s response to
Section A of its antidumping duty
questionnaire, along with the revised
proprietary version. There was
substantial improper use of bracketing
in both the proprietary and public
versions of this response (e.g., single
brackets around public information,
double brackets used inappropriately
numerous times, triple brackets used
numerous times, and bracketed
information not summarized or ranged
in the public version). On February 9,
2001, the Department held a
teleconference with Highveld to address

market (this section is not applicable to respondents
in non-market economy (NME) cases). Section C
requests a complete listing of U.S. sales. Section D
requests information on the cost of production
(COP) of the foreign like product and the
constructed value (CV) of the merchandise under
investigation. Section E requests information on
further manufacturing.
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these issues, and asked Highveld to re-
file the entire narrative portion of its
submissions—revised to comply with
the Department’s requirements—along
with any revised exhibits (see
Memorandum to the File, “Telephone
Conference with Highveld Official,”
dated Feburary 12, 2001). In this
teleconference, the Department again
warned Highveld that its failure to
comply could result in the rejection of
its submissions. On February 12, 2001,
the Department sent Highveld a letter
reiterating what was discussed in the
February 9, 2001 teleconference. On
February 16, 2001, the Department
faxed to Highveld a copy of those
portions of its regulations addressing
the procedures for proper bracketing,
filing and treatment of proprietary
information subject to administrative
protective order (APO). Also on
February 16, 2001, at Highveld’s
request, the Department approved an
extension of the deadline for submitting
the second revised version of the section
A questionnaire response to February
21, 2001.

On February 23, 2001—two days after
the due date of February 21, 2001—the
Department received the second revised
versions of Highveld’s public and
proprietary responses to the Section A
antidumping duty questionnaire. The
second revised public version still did
not contain a request for proprietary
treatment of business proprietary
information as required by the
Department’s APO regulations.

On February 26, 2001, the Department
received the narrative portions of
Highveld’s responses for sections B, C,
and D. Highveld again failed to serve the
petitioners with copies of its submission
to the Department. Highveld also failed
to properly submit any of the required
home market sales, U.S. sales, or cost of
production data to either the
Department or to the petitioners.
Highveld submitted a floppy diskette
containing no files of any kind, and then
sent its sales and cost data sets—to the
Department only—via electronic mail
(see Memorandum to the File,
“Compilation of Electronic Mail
Correspondence with Highveld
Officials,” dated April 23, 2001). In
analyzing these data sets, the
Department discovered that Highveld
failed to report any data for twelve
different types of expenses for the
majority of its U.S. sales. The fields for
which this data was not reported were
international freight (INTNFRU), marine
insurance (MARNINU), U.S. inland
freight from port to warehouse
(INLFPWU), U.S. warehousing expense
(USWAREHU), U.S. inland freight from
warehouse to unaffiliated customer

(INLFWCU), U.S. inland insurance
(USINSURU), other U.S. transportation
expense (USOTHTRU), U.S. customs
duty (USDUTYU), commissions
(COMMU), indirect selling expenses
incurred in country of manufacture
(INDIRSU), inventory carrying costs
incurred in the United States
(INVCARU), and U.S. repacking cost
(REPACKU). In the narrative responses
for each of the twelve missing sales
expenses, Highveld simply stated that
the subject data had to be supplied by
an affiliated U.S. reseller. Highveld also
failed to provide unique product costs
that account for cost differences related
to the physical characteristics defined
by the Department. In the narrative
response related to CONNUM-specific
costs, Highveld merely stated that it
does not account for costs in this
manner.

On February 27, 2001, the Department
sent a letter to Highveld, via electronic
mail, asking Highveld to confirm that it
has served the sections B, C, and D
submissions on all parties to the
proceeding. Highveld responded, via
electronic mail, that because the
shipment to the petitioners was so large,
it would take extra time to arrive via
express mail. The Department
subsequently learned—through its own
inquiries with the involved express mail
company—that the sections B, C, and D
submissions were shipped late.

On March 8, 2001, the Department
issued a supplemental questionnaire for
Highveld’s Section A response. On
March 12, 2001, petitioners submitted
comments on Highveld’s sections B, C,
and D responses. On March 15, 2001,
the Department issued a supplemental
questionnaire for Highveld’s sections B,
C, and D responses, along with several
additional questions for Highveld’s
section A response. In this
questionnaire, we asked Highveld to
report data for the twelve expenses
missing from the majority of its U.S.
sales observations. We also repeated our
instruction to Highveld to report
CONNUM-specific cost information that
accounts for cost differences for each of
the physical characteristics defined by
the Department. These instructions
directed Highveld to rely not only on its
existing financial and cost accounting
records, but on any other information
which would allow it to calculate a
reasonable allocation of its costs. On
March 16, 2001—eighteen days after the
original due date of February 26, 2001—
the Department finally received a
properly submitted copy of Highveld’s
required home market sales, U.S. sales,
and COP data.

On March 26, 2001, at Highveld’s
request, the Department approved an

extension of the deadline for submitting
the supplemental questionnaire
response for sections B and C to March
29, 2001. Also on March 26, 2001, the
Department received Highveld’s
response to the Department’s section A
supplemental questionnaire, issued on
March 8, 2001. Again, Highveld failed to
timely serve either proprietary or public
versions of its response on the
petitioners. The public version of this
submission was withheld from the
record as a consequence of the following
APO deficiencies: (1) it contained
bracketed information that had not been
blacked out; (2) bracketed information
was not summarized or ranged; and (3)
relevant case information was not
included in the upper right-hand corner
of the first page as prescribed by section
351.303(d)(2) of the Department’s
regulations. On March 29, 2001, the
Department issued a second
supplemental questionnaire for sections
B and C. On March 30, 2001, the
Department sent a letter to Highveld
addressing the deficiencies of
Highveld’s supplemental section A
questionnaire response submitted on
March 26, 2001, asking Highveld to re-
file its supplemental section A
response—revised to comply with the
Department’s requirements—by no later
than April 3, 2001. This letter also
warned Highveld that if it failed to
provide accurately the information
requested within the time provided, the
Department might be required to base its
findings on the facts available, and that
if Highveld failed to cooperate with the
Department by not acting to the best of
its ability to comply with a request for
information, the Department could use
information adverse to Highveld’s
interest in conducting its analysis.

Also on March 30, 2001—one day
after the due date of March 29, 2001—
the Department received the narrative
portions of Highveld’s response to the
section B and C portions of the
supplemental questionnaire issued on
March 15, 2001. Highveld again failed to
submit the required home market or
U.S. sales data to either the Department
or the petitioners. On April 2, 2001—
three days after the due date of March
30, 2001—the Department received the
narrative portions of Highveld’s
response to the section D portion of the
supplemental questionnaire issued on
March 15, 2001 (Supplemental D
response). Highveld again failed to
submit the required cost of production
data to either the Department or the
petitioners. Furthermore, in its narrative
response, Highveld indicated that its
cost of production data set would not
include the unique product costs
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requested in the Department’s March 15,
2001 supplemental questionnaire. The
only explanation offered by Highveld
was that it does not account for cost in
this manner. Highveld failed to offer any
explanation as to why it did not
calculate appropriate cost differences
for the physical characteristics defined
by the Department as instructed in the
Department’s supplemental
questionnaire.

On April 2, 2001, the Department
contacted Highveld’s staff person by
telephone to inquire as to the location
of the revised data sets which should
have accompanied Highveld’s narrative
responses to the supplemental
questionnaire for sections B, C, and D.
Highveld’s staff person indicated that
the revised data sets would be
submitted with its response to the
Department’s second supplemental
questionnaire for sections B and C
issued on March 29, 2001 (see
Memorandum to the File, “Telephone
Conference with Highveld Official,”
dated April 3, 2001).

On April 6—three days after the due
date of April 3, 2001—the Department
received the revised portions of
Highveld’s response to the section A
supplemental questionnaire issued on
March 8, 2001. Also on April 6, the
Department received Highveld’s revised
data sets which should have
accompanied Highveld’s narrative
responses to the supplemental
questionnaire for sections B, C, and D,
originally due on March 29 (sections B
and C) and 30 (section D), 2001. Both
the sales and cost of production data
sets contained major deficiencies which
the Department—in its March 29, 2001
supplemental questionnaire—had
specifically asked Highveld to remedy.
Specifically, Highveld again failed to
report data for the twelve expenses
missing from the majority of its U.S.
sales observations, and failed to assign
a control number for each unique
product in the sales data sets, as
requested in the Department’s March 15,
2001 supplemental questionnaire.
Furthermore, Highveld’s COP data set
did not include the unique product
costs requested in the Department’s
March 15, 2001 supplemental
questionnaire. Finally, on April 6—one
day after the due date of April 5, 2001—
the Department received Highveld’s
response to the Department’s second
supplemental questionnaire for sections
B and C issued on March 29, 2001. In
this response, Highveld indicated that
the data for the twelve expenses missing
from the majority of its U.S. sales had
to be supplied by an affiliated U.S.
reseller, and that they would be made
available during verification.

On April 10, 2001, we sent a second
supplemental questionnaire to Highveld
asking it to resubmit its cost data in
accordance with the Department’s
instructions by April 24, 2001. On April
17, 2001, we sent Highveld a letter
requiring that it submit, by April 27,
2001, certain information that was
missing from its sections B & C
response.

Period of Investigation

The Period of Investigation (POI) is
October 1, 1999 through September 30,
2000. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., November 2000), and is in
accordance with our regulations. See
section 351.204(b)(1) of the
Department’s regulations.

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths, of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this investigation.
Specifically included within the scope
of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of these investigations, regardless
of definitions in the Harmonized Tariff
Schedule of the United States (HTS), are
products in which: (i) Iron

predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical and
chemical description provided above
are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., ASTM specifications
A543, A387, A514, A517, A506).

* Society of Automotive Engineers
(SAE)/American Iron and Steel Institute
(AISI) grades of series 2300 and higher.

» Ball bearings steels, as defined in
the HTS.

e Tool steels, as defined in the HTS.

 Silico-manganese (as defined in the
HTS) or silicon electrical steel with a
silicon level exceeding 2.25 percent.

* ASTM specifications A710 and
A736.

e USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTS.

The merchandise subject to this
investigation is classified in the HTS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
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7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled flat-rolled carbon
steel flat products covered by this
investigation, including: vacuum
degassed fully stabilized; high strength
low alloy; and the substrate for motor
lamination steel may also enter under
the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Facts Available (FA)

Highveld

Section 776(a)(2) of the Act provides
that “if an interested party or any other
person: (A) withholds information that
has been requested by the administering
authority; (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782;
(C) significantly impedes a proceeding
under this title; or (D) provides such
information but the information cannot
be verified as provided in section 782(i),
the administering authority and the
Commission shall, subject to section
782(d), use the facts otherwise available
in reaching the applicable
determination under this title.”

In this case, Highveld failed, within
the meaning of section 776(a)(2)(B) of
the Act, to provide requested
information in the form and manner
requested. Notably, Highveld failed, in
its original section C response, to report
any data for international freight
(INTNFRU), marine insurance
(MARNINU), U.S. inland freight from
port to warehouse (INLFPWU), U.S.
warehousing expense (USWAREHU),
U.S. inland freight from warehouse to
unaffiliated customer (INLFWCU), U.S.
inland insurance (USINSURU), other
U.S. transportation expense
(USOTHTRU), U.S. customs duty

(USDUTYU), commissions (COMMU),
indirect selling expenses incurred in
country of manufacture (INDIRSU),
inventory carrying costs incurred in the
United States (INVCARU), and U.S.
repacking cost (REPACKU), for the
majority of its U.S. sales. These
expenses are essential to the
Department’s calculation of U.S. price.
Depending on the type, these expenses
are used to adjust the reported starting
sale price for each observation in the
U.S. sales data set. Without data for
these expenses, it is impossible for the
Department to calculate U.S. prices from
starting sales prices. We issued
Highveld a supplemental questionnaire
requesting that it correct these
deficiencies, but it failed to do so.
Highveld responded that it did not have
this information, that such information
must be supplied by an affiliated
reseller in the United States, and that
the information would be provided at
verification. Highveld offered no reason
as to why the data was not being
provided within the deadlines provided
by the Department, nor did it offer or
suggest any alternative format for
providing the needed information.
Furthermore, Highveld failed to report
the sales price from its U.S. affiliate to
the first unaffilited customer for these
sales. As this data is missing from the
majority of Highveld’s reported U.S.
sales, it is impossible for the
Department to calculate U.S. prices for
the majority of Highveld’s U.S. sales.
Highveld’s failure to provide the
requested sales data thus renders its
U.S. sales response unusable for this
preliminary determination.

Highveld also failed, in its original
and supplemental section D responses,
to provide unique product costs that
account for cost differences related to
the physical characteristics defined by
the Department. Highveld instead
reported its costs by steel grade,
differentiating those costs only by grade.
That methodology does not provide
product-specific COP information, nor
does it provide the Department with
information to calculate a difference in
merchandise (DIFMER) adjustment to
account for differences in physical
characteristics beyond product grade
when comparing sales of similar
merchandise. Without product-specific
COPs, we are unable to determine
whether sales of the subject
merchandise were made at less than
COP as directed by section 773(b)(1) of
the Act. As a result, we have no way of
knowing whether to disregard certain
sales from the calculation of normal
value (NV) for falling below COP or
whether to disregard all sales of the

subject merchandise and base NV on
CV. Furthermore, in accordance with
section 773(a)(6)(C)(ii) of the Act, when
comparing United States sales with
home market sales, we may determine
that the merchandise sold in the United
States does not have the same physical
characteristics as the merchandise sold
in the home market and that those
differences have an effect on prices. In
such instances, we are required to make
reasonable allowances for these
differences (“DIFMER”) in calculating
NV. Without the ability to make the
appropriate DIFMER adjustment, it is
impossible for us to appropriately
calculate NV. Thus, without product-
specific COP information, and
information necessary for calculating a
DIFMER adjustment, we are unable to
determine the appropriate basis for NV
or to calculate NV. As noted in the Case
History section above, we issued
Highveld a supplemental questionnaire
on March 15, 2001, requesting that it
correct these deficiencies, but it failed to
do so. Instead, Highveld stated simply
that it does not account for cost in this
manner. Highveld’s failure to provide
the requested data renders its cost
response unusable for this preliminary
determination.

As also noted in detail in the Case
History section above, Highveld failed,
within the meaning of section
776(a)(2)(B) of the Act, to provide
requested information prior to several
deadlines for the submission of such
information, or in the form and manner
requested. Highveld’s questionnaire
responses were often fraught with APO
formatting deficiencies, including
improper bracketing of proprietary
information, improper labeling of
documents containing proprietary
information, and missing language
concerning the release of proprietary
information under APO. Furthermore,
the majority of Highveld’s questionnaire
responses were submitted after the
applicable deadlines. In such cases, the
Department received Highveld’s
submissions anywhere from one to
eighteen days late. Notably, Highveld’s
sales and cost data sets—which are
absolutely crucial for the Department’s
analysis—were submitted eighteen days
late for the initial sections B, C, & D
response, eight days late for the
supplemental sections B & C response,
and seven days late for the
supplemental section D response. These
responses and accompanying data were
similarly served late on the petitioners.

Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department will so
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inform the party submitting the
response and will, to the extent
practicable, provide that party the
opportunity to remedy or explain the
deficiency. If the party fails to remedy
the deficiency within the applicable
time limits, the Department may, subject
to section 782(e), disregard all or part of
the original and subsequent responses,
as appropriate. Section 782(e) provides
that the Department “‘shall not decline
to consider information that is
submitted by an interested party and is
necessary to the determination but does
not meet all the applicable requirements
established by the administering
authority” if the information is timely,
can be verified, and is not so incomplete
that it cannot be used, and if the
interested party acted to the best of its
ability in providing the information.
Where all of these conditions are met,
the statute requires the Department to
use the information, if it can do so
without undue difficulty.

As noted above, Highveld failed, on
numerous occasions, to provide its
questionnaire responses to the
Department or other parties to this
proceeding by the applicable deadlines,
in the form and manner requested. As
noted in the Case History section above,
the Department provided Highveld with
numerous opportunities to remedy or
explain major deficiencies in its
submissions. To this end, the
Department issued several supplemental
questionnaires, allowed Highveld
several chances to revise and resubmit
documents in order that such
documents might comply with the
Department’s regulations governing
formatting and filing requirements, sent
Highveld multiple letters, facsimiles,
and electronic mail explaining and re-
explaining the Department’s concerns
over the deficiencies in Highveld’s
submissions, held a teleconference to
explain the Department’s concerns over
the deficiencies in Highveld’s
submissions, sent Highveld copies of
relevant regulations and guidelines for
the submission of documents to the
record, and granted Highveld several
extensions to deadlines for its
submissions. Despite all of this,
Highveld has continued to submit its
responses after applicable deadlines.
This pattern has significantly impeded
the Department’s ability to conduct a
timely analysis, limiting the
Department’s ability to issue
supplemental questionnaires to address
questions and deficiencies related to
Highveld’s submissions. It has also
made it virtually impossible for the
petitioners or other interested parties to
submit comments on Highveld’s

responses in a timely manner, so that
such comments might be given
appropriate consideration in the
Department’s analyses. Moreover, as
discussed above, Highveld has also
failed to remedy the major substantive
deficiencies in its U.S. sales and COP
data sets, leaving the data sets so
incomplete that they cannot be used to
calculate a preliminary margin for
Highveld. Consequently, we are
disregarding Highveld’s sales and COP
data in our analysis.

In light of Highveld’s failure to
provide requested information
necessary to calculate dumping margins
in this case, in accordance with section
776(a) of the Act, we are forced to resort
to total facts available for this
preliminary determination.

According to section 776(b) of the
Act, if the Department finds that an
interested party ‘‘has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,”
the Department may use information
that is adverse to the interests of the
party as facts otherwise available.
Adverse inferences are appropriate “to
ensure that the party does not obtain a
more favorable result by failing to
cooperate than if it had cooperated
fully.” See Statement of Administrative
Action (SAA) accompanying the URAA,
H.R. Doc. No. 316, 103d Cong., 2d
Session at 870 (1994). Furthermore, “an
affirmative finding of bad faith on the
part of the respondent is not required
before the Department may make an
adverse inference.” Antidumping
Duties; Countervailing Duties; Final
Rule, 62 FR 27296, 27340 (May 19,
1997) (Final Rule).

In this case, we have determined that
Highveld has not acted to the best of its
ability in responding to the
Department’s request for complete U.S.
sales data, including data for the twelve
expenses missing from the majority of
Highveld’s U.S. sales observations. As
noted in the Case History section above,
we repeated our request for such data in
a supplemental questionnaire, but
Highveld failed to provide it. Highveld’s
explanation was that it did not have this
information, that such information must
be supplied by an affiliated reseller in
the United States, and that the
information would be provided at
verification. It is Highveld’s
responsibility to ensure that all
information essential to the
Department’s analyses of Highveld’s
U.S. sales is provided to the
Department, regardless of whether such
information must be supplied by an
affiliated reseller in the United States.
See Notice of Final Determination of
Sales at Less Than Fair Value: Stainless

Steel Sheet and Strip from Mexico, 64
FR 30790, 30803 (June 8, 1999). It is also
Highveld’s responsibility to notify the
Department, in writing, within fourteen
days if it expects to have difficulties in
submitting such information in
accordance with section 782(c)(1) of the
Act, and to suggest alternative forms in
which it could submit the information.
Highveld made no such notification, nor
suggested any alternative reporting
methodologies.

We have also determined that
Highveld has not acted to the best of its
ability in responding to the
Department’s request for product-
specific cost information that takes into
account physical differences between
the products. As noted in the Case
History section above, in our
supplemental questionnaire, dated
March 15, 2001, we repeated our
instruction to Highveld to report
product-specific cost information that
accounts for cost differences for each of
the physical characteristics. These
instructions directed Highveld to rely
not only on its existing financial and
cost accounting records, but on any
other information which would allow it
to calculate a reasonable allocation of its
costs. It is standard procedure for the
Department to request product-specific
cost data and we routinely receive such
information from respondents. In the
Department’s experience, companies
have information which allows them to
calculate a reasonable estimate of the
costs to make a given product, as such
cost information is necessary to
determine whether it is profitable to
make the product. Even if a company
does not identify product-specific costs
in its normal financial and cost
accounting records, it should be able to
make reasonable allocations of its costs
among distinct products through the use
of other product and production
information. Highveld failed to offer any
explanation as to why it did not make
such reasonable allocations.

Under section 782(c) of the Act, a
respondent has a responsibility not only
to notify the Department if it is unable
to provide requested information, but
also to provide a “full explanation and
suggested alternative forms.” In
response to our requests for product-
specific cost data, Highveld simply
stated that it does not account for cost
in this manner. (See Supplemental D
response.) Cooperation in an
antidumping investigation requires
more than a simple statement that a
respondent cannot provide certain
information from its previously
prepared records; the burden to
establish that it has acted to the best of
its ability rests upon the respondent. As
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noted above, to meet that burden a
respondent must explain what steps it
has taken to comply with the
information request, and propose
alternative methodologies for getting the
necessary information. See Allied-Signal
Aerospace v. United States, 996 F.2d
1185, 1192 (Fed. Cir. 1993). Highveld
has failed to do either.

Moreover, we find that Highveld’s
claim that it is unable to provide cost
information in the manner requested by
the Department to be inconsistent with
its other statements and information on
the record of this case. For example,
Highveld closely tracks actual
production for yield purposes and for
purposes of identifying particular coils
for warehouse identification, as is
evidenced by the yield information
maintained by the company and the
identifying tags affixed to each finished
product. Highveld also has budgets,
manufacturing standards, and
engineering standards for specific
products listed in the company’s
product brochure. Highveld likely
develops production plans involving the
identification of certain products as
produced from certain raw materials on
certain production lines using specific
engineering standards. Further, to
maintain International Organization for
Standardization (ISO) certification, we
believe that Highveld must maintain
contemporaneous records of production
and processes to insure the quality of
the products it produces. While certain
of Highveld’s records do not contain the
information requested on separate
product costs, the company could have
developed a reasonable allocation
methodology to allocate costs to
products on a control number
(CONNUM)-specific basis using the
company’s normal cost accounting
records as a starting point. The
Department requested that Highveld
look beyond its financial and cost
accounting records and select from a
variety of available data using, for
example, engineering standards, direct
labor hours, machine hours, or
budgeting systems for allocating costs to
products on a CONNUM-specific basis.
Highveld failed to develop any system
to allocate costs according to these
criteria.

Given (i) Highveld’s repeated failure
to provide data for twelve expenses for
the majority of its U.S. sales
observations; and (ii) Highveld’s
repeated failure to provide product-
specific cost data that takes into account
physical differences in the product or to
provide any meaningful explanation of
why such data could not be provided,
we preliminarily determine that
Highveld did not cooperate to the best

of its ability. Accordingly, we have used
an adverse inference in selecting the
facts available to determine Highveld’s
margin.

Iscor/Saldanha

In this proceeding, Saldanha and Iscor
declined to respond to the Department’s
antidumping questionnaire. Because
Saldanha and Iscor provided no
information, sections 782(d) and (e) of
the Act are not relevant, and the
Department must resort to the use of
facts available for these respondents, in
accordance with 776(a) of the Act.

Furthermore, as Iscor and Saldanha
declined to respond to the Department’s
antidumping questionnaire, we
preliminarily determine that both
companies failed to cooperate to the
best of their abilities within the meaning
of section 776(b) of the Act.
Accordingly, we have used an adverse
inference in selecting the facts available
to determine the appropriate margin for
Iscor and Saldanha.

Corroboration

Section 776(c) of the Act provides that
where the Department selects from
among the facts otherwise available and
relies on “secondary information,” such
as the petition, the Department shall, to
the extent practicable, corroborate that
information from independent sources
reasonably at the Department’s disposal.
The SAA accompanying the URAA,
H.R. Doc. No. 316, 103d Cong., 2d Sess.
(1994), states that “corroborate” means
to determine that the information used
has probative value. See SAA at 870. In
this proceeding, we considered the
petition as the most appropriate
information on the record upon which
to base the dumping calculation. In
accordance with section 776(c) of the
Act, we sought to corroborate the data
contained in the petition. We reviewed
the adequacy and accuracy of the
information in the petition during our
pre-initiation analysis of the petition, to
the extent appropriate information (e.g.,
import statistics, cost data and foreign
market research reports) was available
for this purpose. See Initiation Notice, at
77571. For purposes of the preliminary
determination, we attempted to further
corroborate the information in the
petition. To the extent practicable, we
reexamined the export price, home
market price, and CV data provided for
the margin calculations in the petition
in light of information obtained during
the investigation, and found that it has
probative value (see Memorandum to
the File, “Corroboration of Secondary
Information,” dated April 23, 2001). As
adverse facts available, we have
preliminarily assigned Highveld, Iscor

and Saldanha the rate of 9.28 percent—
the margin calculated from the petition
and used for initiation.

Affiliation

In accordance with section 771(33)(E)
of the Act, the Department considers
affiliated any person directly or
indirectly owning, controlling, or
holding with power to vote, five percent
or more of the outstanding voting stock
or shares of any organization and such
organization. In the contemporaneous
countervailing duty investigation of HR
products from South Africa, the
Department noted that respondent Iscor
controls 50 percent of the voting
ownership in respondent Saldanha. See
Notice of Preliminary Affirmative
Countervailing Duty Determination and
Alignment with Final Antidumping
Duty Determinations: Certain Hot-
Rolled Carbon Steel Flat Products from
South Africa, 66 FR 20261 (April 20,
2001). Consequently, and in accordance
with section 771(33)(E) of the Act, we
conclude that these companies are
affiliated for purposes of this
proceeding.

Collapsing

Section 351.401(f)(1) of the
Department’s regulations provides that
two or more affiliated producers will be
treated as a single entity in an
antidumping proceeding if: (i) the
producers have production facilities for
similar or identical products that would
not require substantial retooling of
either facility in order to restructure
manufacturing priorities, and (ii) the
Department concludes that there is a
significant potential for the
manipulation of price or production.
Section 351.401(f)(2) of the
Department’s regulations provides that
in identifying a significant potential for
the manipulation of price or production,
the factors the Department may consider
include: (i) the level of common
ownership; (ii) the extent to which
managerial employees or board
members of one firm sit on the board of
directors of an affiliated firm; and (iii)
whether operations are intertwined,
such as through the sharing of sales
information, involvement in production
and pricing decisions, the sharing of
facilities or employees, or significant
transactions between the affiliated
producers.

We have analyzed these criteria with
respect to Iscor and Saldanha.
According to information available on
the public record of the
contemporaneous countervailing duty
investigation of HR products from South
Africa, Iscor is a 50 percent shareholder
in Saldanha, and is in a position to
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exercise control of Saldanha’s assets.
Furthermore, both companies produce
the subject merchandise. See the public
version of Memo to File, “Cross-
Ownership of Iscor, Ltd., in Saldanha
Steel Ltd.,” dated April 13, 2001 (case
number C-791-810), which has been
placed on the record of this
investigation. In light of these facts, and
because Iscor’s and Saldanha’s refusal to
cooperate in this investigation has
impeded our analysis of this issue, the
Department infers that there is
significant potential for the
manipulation of prices or production
between these two companies within
the meaning of section 351.401(f)(2) of
the Department’s regulations. Thus, we
preliminarily determine, in accordance
with 351.401(f)(1) of the Department’s
regulations, that Saldanha and Iscor
should be treated as a single entity for
purposes of this antidumping
proceeding, and have determined one
dumping margin for this single entity.

Verification

In accordance with section 782(i) of
the Act, we intend to verify information
to be used in making our final
determination.

All Others

Section 735(c)(5)(B) of the Act
provides that, where the estimated
weighted-average dumping margins
established for all exporters and
producers individually investigated are
zero or de minimis margins, or are
determined entirely under section 776
of the Act, the Department may use any
reasonable method to establish the
estimated “‘all others” rate for exporters
and producers not individually
investigated. This provision
contemplates that we weight-average
margins other than facts available
margins to establish the ““all others”
rate. Where the data do not permit
weight-averaging such rates, the SAA, at
873, provides that we may use other
reasonable methods. Because the
petition contained only an estimated
price-to-CV dumping margin, which the
Department adjusted for purposes of
initiation, there are no additional
estimated margins available with which
to create the ‘““all others” rate. Therefore,
we applied the published margin of 9.28
percent as the ‘“‘all others” rate.

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, the Department will direct
the Customs Service to suspend
liquidation of all entries of HR products
from South Africa that are entered, or
withdrawn from warehouse, for
consumption on or after the date of

publication in the Federal Register. We
will instruct the Customs Service to
require a cash deposit or posting of a
bond equal to the estimated preliminary
dumping margin indicated in the chart
below. This suspension of liquidation
will remain in effect until further notice.
The preliminary weighted-average
dumping margins are as follows:

Margin
(percent)
Exporter/Manufacturer:
Highveld ........ccooeeviiveeiieee 9.28
Iscor/Saldanha . 9.28
All Others ......ccccevvveeiiiieennns 9.28

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. If our final
determination is affirmative, the ITC
will determine before the later of 120
days after the date of this preliminary
determination, or 45 days after our final
determination, whether these imports
are materially injuring, or threaten
material injury to, the U.S. industry.

Public Comment

Case briefs for this investigation must
be submitted no later than one week
after the issuance of the verification
reports. Rebuttal briefs must be filed
within five days after the deadline for
submission of case briefs. A list of
authorities used, a table of contents, and
an executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes.

Section 774 of the Act provides that
the Department will hold a hearing to
afford interested parties an opportunity
to comment on arguments raised in case
or rebuttal briefs, provided that such a
hearing is requested by any interested
party. If a request for a hearing is made
in an investigation, the hearing will
tentatively be held two days after the
deadline for submission of the rebuttal
briefs, at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230. In
the event that the Department receives
requests for hearings from parties to
several HR products cases, the
Department may schedule a single
hearing to encompass all those cases.
Parties should confirm by telephone the
time, date, and place of the hearing 48
hours before the scheduled time.
Interested parties who wish to request a
hearing, or participate if one is
requested, must submit a written
request within 30 days of the
publication of this notice. Requests

should specify the number of
participants and provide a list of the
issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs. If this investigation
proceeds normally, we will make our
final determination no later than 75
days after the date of this preliminary
determination.

This determination is issued and
published in accordance with sections
733(d) and 777(i)(1) of the Act. Effective
January 20, 2001, Bernard T. Carreau is
fulfilling the duties of the Assistant
Secretary for Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10851 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-357-814]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
From Argentina

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Constance Handley or Charles Riggle at
(202) 482—0631 and (202) 482—-0650,
respectively; AD/CVD, Enforcement,
Office 5, Group II, Import
Administration, Room 1870,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to Department of
Commerce (the Department) regulations
refer to the regulations codified at 19
CFR part 351 (April 2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products (HRS) from Argentina are
being, or are likely to be sold, in the
United States at less than fair value
(LTFV), as provided in section 733 of
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the Act. The estimated margins of sales
at LTFV are shown in the Suspension of
Liquidation section of this notice.

Case History

On November 13, 2000, the
Department received a petition on hot-
rolled carbon steel flat products from
Argentina filed in proper form by
Bethlehem Steel Corporation, Gallatin
Steel Company, IPSCO Steel Inc., LTV
Steel Company, Inc., National Steel
Corporation, Nucor Corporation, Steel
Dynamics, Inc., U.S. Steel Group (a unit
of USX Corporation), Weirton Steel
Corporation, and Independent
Steelworkers Union. On November 16,
2000, the United Steel Workers of
America joined as co-petitioners in this
case.

This investigation was initiated on
December 4, 2000. See Notice of
Initiation of Antidumping Duty
Investigations: Certain Hot-Rolled
Carbon Steel Flat Products From
Argentina, India, Indonesia,
Kazakhstan, the Netherlands, the
People’s Republic of China, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 65 FR 77568 (December 12,
2000) (Initiation Notice). Since the
initiation of these investigations, the
following events have occurred.

The Department set aside a period for
all interested parties to raise issues
regarding product coverage. See
Initiation Notice at 77569. We received
no comments from any parties in this
investigation. The Department did,
however, receive comments regarding
product coverage in the concurrent
investigation of HRS products from the
Netherlands. In that investigation we
received comments from Duracell
Global Business Management Group on
December 11, 2000, from Energizer on
December 15, 2000, from Bouffard Metal
Goods, Inc., and Truelove & Maclean,
Inc., on December 18, 2000, from Corus
Staal BV and Corus Steel U.S.A., Inc.
(collectively referred to as Corus), from
Thomas Steel Strip Corporation on
December 27, 2000, and from Rayovac
Corporation on March 12, 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent HRS
antidumping investigations, providing
an opportunity to comment on the
Department’s proposed model matching
characteristics and hierarchy.
Comments were submitted by: The
petitioners (January 5, 2001); Corus,
respondent in the Netherlands
investigation (January 3, 2001); Iscor
Limited, respondent in the South Africa
investigation (January 3, 2001); and
Zaporizhstal, respondent in the Ukraine
investigation (January 3, 2001).

Petitioners agreed with the
Department’s proposed characteristics
and hierarchy of characteristics. Corus
suggested adding a product
characteristic to distinguish prime
merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
the either the list of product
characteristics proposed by the
Department or the hierarchy of those
product characteristics but, rather,
provided information relating to its own
products that was not relevant in the
context of determining what
information to include in the
Department’s questionnaires. For
purposes of the questionnaires
subsequently issued by the Department
to the respondents, no changes were
made to the product characteristics or
the hierarchy of those characteristics
from those originally proposed by the
Department in its December 22, 2000
letter. With respect to Corus’ request,
the additional product characteristic
suggested by Corus, to distinguish prime
merchandise from non-prime
merchandise, is unnecessary. The
Department already asks respondents to
distinguish prime from non-prime
merchandise in field number 2.2 “Prime
vs. Secondary Merchandise.” See the
Department’s Antidumping Duty
Questionnaire, at B—7 and C-7 (January
4, 2001). These fields are used in the
model match program to prevent
matches of prime merchandise to non-
prime merchandise. After careful review
of the comments received, we made no
changes to the model matching
characteristics and hierarchy proposed
in the Department’s letter.

On December 28, 2000, the United
States International Trade Commission
(ITC) preliminarily determined that
there is a reasonable indication that
imports of the products subject to this
investigation are threatening or
materially injuring an industry in the
United States producing the domestic
like product. See Hot-Rolled Steel
Products from Argentina, China, India,
Indonesia, Kazakhstan, the Netherlands,
Romania, South Africa, Taiwan,
Thailand, and Ukraine, 66 FR 805
(January 4, 2001).

On January 4, 2001, the Department
issued an antidumping questionnaire to
Acindar Industria Argentina de Aceros
SA (Acindar) and Siderar Saic (Siderar),
the mandatory respondents in this case.
On January 16, 2001, Siderar notified
the Department that it would not be
responding to the Department’s
questionnaire due to the burdens
involved in submitting a response. It
provided no further elaboration, nor did
it suggest alternatives to the

Department’s requirements pursuant to
section 782 (c) of the Act. On January
17, 2001, the Government of Argentina
also notified the Department that
Siderar would not be participating in
the investigation. On January 17, 2001,
Acindar informed the Department that it
did not sell the subject merchandise to
the United States during the period of
investigation (POI) and, therefore, had
no sales to report. Upon reviewing U.S.
Customs data, the Department
confirmed that Acindar did not sell the
subject merchandise to the United
States during the POI and as such any
future exports from Acindar will be
subject to the “all-others” rate.

Period of Investigation

The POI for this investigation is
October 1, 1999 through September 30,
2000. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., November 2000).

Scope of the Investigation

For purposes of this investigation, the
products covered are certain HRS of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
length, of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this investigation.

Specifically included within the
scope are vacuum degassed, fully
stabilized (commonly referred to as
interstitial-free (IF)) steels, high strength
low alloy (HSLA) steels, and the
substrate for motor lamination steels. IF
steels are recognized as low carbon
steels with micro-alloying levels of
elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
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definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope:

» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

 Ball bearing steels, as defined in the
HTSUS.

» Tool steels, as defined in the
HTSUS.

« Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

* ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this
investigation is classified in the HTSUS
at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,

7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this investigation,
including vacuum degassed fully
stabilized, high strength low alloy, and
the substrate for motor lamination steel
may also enter under the following tariff
classification numbers: 7225.11.00.00,
7225.19.00.00, 7225.30.30.50,
7225.30.70.00, 7225.40.70.00,
7225.99.00.90, 7226.11.10.00,
7226.11.90.30, 7226.11.90.60,
7226.19.10.00, 7226.19.90.00,
7226.91.50.00, 7226.91.70.00,
7226.91.80.00, and 7226.99.00.00.
Subject merchandise may also enter
under 7210.70.30.00, 7210.90.90.00,
7211.14.00.30, 7212.40.10.00,
7212.40.50.00, and 7212.50.00.00.
Although the HTSUS subheadings are
provided for convenience and U.S.
Customs purposes, the written
description of the merchandise under
investigation is dispositive.

Facts Available

1. Application of Facts Available

Section 776(a)(2) of the Act provides
that, if an interested party (A) withholds
information requested by the
Department, (B) fails to provide such
information by the deadline, or in the
form or manner requested, (C)
significantly impedes a proceeding, or
(D) provides information that cannot be
verified, the Department shall use,
subject to sections 782(d) and (e) of the
Act, facts otherwise available in
reaching the applicable determination.
Pursuant to section 782(e) of the Act,
the Department shall not decline to
consider submitted information if all of
the following requirements are met: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)
the information can be used without
undue difficulties.

In selecting from among the facts
otherwise available, section 776(b) of
the Act authorizes the Department to
use an adverse inference, if the

Department finds that an interested
party failed to cooperate by not acting
to the best of its ability to comply with
the request for information. See, e.g.,
Certain Welded Carbon Steel Pipes and
Tubes From Thailand: Final Results of
Antidumping Duty Administrative
Review, 62 FR 53808, 5381920
(October 16, 1997). Finally, section
776(b) of the Act states that an adverse
inference may include reliance on
information derived from the petition.
See also Statement of Administrative
Action (SAA) accompanying the URAA,
H.R. Rep. No. 103-316 at 870 (1994).

In accordance with section
776(a)(2)(A) of the Act, for the reasons
explained below, because Siderar failed
to respond to our questionnaire, we
preliminarily determine that the use of
total adverse facts available is warranted
with respect to Siderar. See the April
23, 2001 memorandum Application of
Facts Available for Siderar Saic on file
in the Central Records Unit, Room B—
099 of the main Commerce Department
Building.

Section 776(b) of the Act provides
that the Department may use an
inference adverse to the interests of a
party that has failed to cooperate by not
acting to the best of its ability to comply
with the Department’s requests for
information. See also Statement of
Administrative Action accompanying
the URAA, H.R. Rep. No. 103-316 at
870 (1994) (SAA). Failure by Siderar to
respond to the Department’s
antidumping questionnaire constitutes a
failure to act to the best of its ability to
comply with a request for information,
within the meaning of section 776 of the
Act. Because Siderar failed to act to the
best of its ability, the Department has
determined that, in selecting among the
facts otherwise available, an adverse
inference is warranted in selecting the
facts available for this company.
Consistent with Department practice,
we assigned Siderar the highest margin
alleged in the amendment to the
petition, i.e., 44.59 percent. See
Initiation Notice.

2. Selection and Corroboration of Facts
Available

Section 776(b) of the Act states that an
adverse inference may include reliance
on information derived from the
petition. See also SAA at 829—-831.
Section 776(c) of the Act provides that,
when the Department relies on
secondary information (such as the
petition) in using the facts otherwise
available, it must, to the extent
practicable, corroborate that information
from independent sources that are
reasonably at its disposal.
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The SAA clarifies that “corroborate”
means that the Department will satisfy
itself that the secondary information to
be used has probative value (see SAA at
870). The SAA also states that
independent sources used to corroborate
such evidence may include, for
example, published price lists, official
import statistics and Customs data, and
information obtained from interested
parties during the particular
investigation (see SAA at 870).

We reviewed the adequacy and
accuracy of the information in the
petition during our pre-initiation
analysis of the petition, to the extent
appropriate information was available
for this purpose. See Import
Administration AD Investigation
Initiation Checklist, dated December 4,
2000, for a discussion of the margin
calculation in the petition. In addition,
in order to determine the probative
value of the margin in the petition for
use as adverse facts available for
purposes of this determination, we
examined evidence supporting the
calculation in the petition. In
accordance with section 776(c) of the
Act, to the extent practicable, we
examined the key elements of the export
price (EP) and normal value (NV)
calculations on which the margin in the
petition was based. Our review of the EP
and NV calculation indicated that the
information in the petition has
probative value, as certain information
(e.g., international freight and customs
duties) included in the margin
calculation in the petition is from public
sources concurrent, for the most part,
with the POL

We compared the export prices
contained in the petition with U.S.
Census values for the same HTS
category and found the export prices
suggested in the petition to be
reasonable and, therefore, corroborated
for purposes of calculating a facts
available margin. With respect to the NV
data included in the margin calculations
of the petition, we were able to
corroborate the reasonableness of these
data through the use of multiple
sources. See the April 23 memorandum
titled Application of Facts Available for
Siderar Saic.

All-Others Rate

Section 735(c)(5)(B) of the Act
provides that, where the estimated
weighted-average dumping margins
established for all exporters and
producers individually investigated are
zero or de minimis margins, or are
determined entirely under section 776
of the Act, the Department may use any
reasonable method to establish the
estimated “‘all-others” rate for exporters

and producers not individually
investigated. Our recent practice under
these circumstances has been to assign,
as the “all-others” rate, the simple
average of the margins in the petition.
We have done so in this case.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing Customs to
suspend liquidation of all entries of
HRS from Argentina that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct Customs to
require a cash deposit or the posting of
a bond equal to the amount by which
the NV exceeds the EP, as indicated in
the chart below. We will adjust the
deposit requirements to account for any
export subsidies found in the
companion countervailing duty
investigation. These suspension-of-
liquidation instructions will remain in
effect until further notice. The dumping
margins are as follows:

Manufacturer/exporter (p':{le?é?eir?t)
Siderar Saic (Siderar) ............... 44.59
All Others .....cccoovveveeiiieiiiieeens 40.60
ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. If our final antidumping
determination is affirmative, the ITC
will determine whether these imports
are materially injuring, or threaten
material injury to, the U.S. industry.
The deadline for that ITC determination
would be the later of 120 days after the
date of this preliminary determination
or 45 days after the date of our final
determination.

Public Comment

Case briefs must be submitted no later
than 35 days after the publication of this
notice in the Federal Register. Rebuttal
briefs must be filed within five business
days after the deadline for submission of
case briefs. A list of authorities used, a
table of contents, and an executive
summary of issues should accompany
any briefs submitted to the Department.
Executive summaries should be limited
to five pages total, including footnotes.
Public versions of all comments and
rebuttals should be provided to the
Department and made available on
diskette.

Section 774 of the Act provides that
the Department will hold a hearing to
afford interested parties an opportunity
to comment on arguments raised in case
or rebuttal briefs, provided that such a

hearing is requested by any interested
party. If a request for a hearing is made
in an investigation, the hearing will
tentatively be held two days after the
deadline for submission of the rebuttal
briefs, at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230. In
the event that the Department receives
requests for hearings from parties to
more than one HRS case, the
Department may schedule a single
hearing to encompass all cases. Parties
should confirm by telephone the time,
date, and place of the hearing 48 hours
before the scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request within 30 days of the
publication of this notice. Requests
should specify the number of
participants and provide a list of the
issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs.

If this investigation proceeds
normally, we will make our final
determination in this investigation no
later than 75 days after the date of this
preliminary determination.

This determination is published
pursuant to sections 733(f) and 777(i)(1)
of the Act. Effective January 20, 2001,
Bernard T. Carreau is fulfilling the
duties of the Assistant Secretary for
Import Administration.

Dated: April 23, 2001.
Bernard T. Carreau,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 01-10852 Filed 5—2—01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-865]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Certain
Hot-Rolled Carbon Steel Flat Products
From the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 3, 2001.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand, Carrie Blozy, or
Doreen Chen, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-3207, (202) 482—0165, and (202)
482-0193, respectively.
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The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
351 (2000).

Preliminary Determination

We preliminarily determine that
certain hot-rolled carbon steel flat
products from the People’s Republic of
China (“PRC”) are being, or are likely to
be, sold in the United States at less than
fair value (“LTFV”), as provided in
section 733 of the Act. The estimated
margins of sales at LTFV are shown in
the “Suspension of Liquidation” section
of this notice.

Case History

This investigation was initiated on
December 4, 2000. See Notice of
Initiation of Antidumping Duty
Investigations: Certain Hot-Rolled
Carbon Steel Flat Products From
Argentina, India, Indonesia,
Kazakhstan, the Netherlands, the
People’s Republic of China, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 65 FR 77568 (December 12,
2000). The Department set aside a
period for all interested parties to raise
issues regarding product coverage. See
Notice of Initiation, at 77569. We
received comments regarding product
coverage as follows: from Duracell
Global Business Management Group on
December 11, 2000; from Energizer on
December 15, 2000; from Bouffard Metal
Goods Inc. and Truelove & MacLean,
Inc. on December 18, 2000; from the
Corus Group plc., which includes Corus
Steel USA (CSUSA) and Corus Staal BV
(Corus Staal), and Thomas Steel Strip on
December 26, 2000; and from Rayovac
Corporation on March 12, 2001. Since
the initiation of this investigation the
following events have occurred.

On December 20, 2000, the
Department of Commerce (“the
Department”’) requested information
from the U.S. Embassy in the PRC to
identify producers/exporters of the
subject merchandise and received a
response in January 2001.

On December 22, 2000, the
Department issued a letter to interested
parties in all of the concurrent certain
hot-rolled carbon steel flat products
antidumping investigations, providing
an opportunity to comment on the
Department’s proposed model matching

characteristics and hierarchy.
Comments were submitted by:
petitioners (January 5, 2001); Corus
Staal BV and Corus Steel USA Inc.,
collectively referred to as Corus,
respondent in the Netherlands
investigation (January 3, 2001); Iscor
Limited, respondent in the South Africa
investigation (January 3, 2001); and
Zaporizhstal, respondent in the Ukraine
investigation (January 3, 2001).
Petitioners agreed with the
Department’s proposed characteristics
and hierarchy of characteristics. Corus
suggested adding a product
characteristic to distinguish prime
merchandise from non-prime
merchandise. Neither Iscor nor
Zaporizhstal proposed any changes to
either the list of product characteristics
proposed by the Department or the
hierarchy of those product
characteristics but, rather, provided
information relating to its own products
that was not relevant in the context of
determining what information to
include in the Department’s
questionnaires. For purposes of the
questionnaires subsequently issued by
the Department to the respondents, no
changes were made to the product
characteristics or the hierarchy of those
characteristics from those originally
proposed by the Department in its
December 22, 2000 letter. With respect
to Corus’ request, the additional product
characteristic suggested by Corus, to
distinguish prime merchandise from
non-prime merchandise, is unnecessary.
The Department already asks
respondents to distinguish prime from
non-prime merchandise in field number
2.2 “Prime vs. Secondary Merchandise.”
See the Department’s Antidumping
Duty Questionnaire, at C-5 (January 4,
2001).

On December 29, 2000, the United
States International Trade Commission
(“ITC”) issued its affirmative
preliminary determination that there is
a reasonable indication that an industry
in the United States is materially
injured by reason of imports of the
subject merchandise from the PRC,
which was published on January 4,
2001. See Hot-Rolled Steel Products
from Argentina, China, India, Indonesia,
Kazakhstan, Netherlands, Romania,
South Africa, Taiwan, Thailand, and
Ukraine, 66 FR 805 (January 4, 2001)
(“ITC Preliminary Determination”).

On January 4, 2001, the Department
issued its antidumping questionnaire to
the Chinese Ministry of Foreign Trade &
Economic Cooperation with a letter
requesting that it forward the
questionnaire to all Chinese exporters of
certain hot-rolled carbon steel flat
products who had shipments during the

period of investigation (“POI”). We also
sent courtesy copies of the antidumping
questionnaire to the following possible
producers/exporters of subject
merchandise named in the petition:
Anshan Iron & Steel (Group) Co.,
Anyang Iron and Steel Group, Shanghai
Baosteel Group Corp., Benxi Iron and
Steel Group Co., Laiwu Iron and Steel
Group, and Wuhan Iron and Steel Group
Co.

On January 25 and 26, 2001, the
following Chinese producers/exporters
of certain hot-rolled carbon steel flat
products submitted information on the
quantity and value of their shipments of
subject merchandise to the United
States during the POIL: Angang Group
International Trade Corporation, New
Iron & Steel Co., Ltd., and Angang
Group Hong Kong Co., Ltd. (collectively
“Angang”’), Shanghai Baosteel Group
Corporation, Baoshan Iron and Steel
Co., Ltd., and Baosteel Group
International Trade Corporation
(collectively “Baosteel Group”), Benxi
Iron & Steel Group International
Economic & Trade Co., Ltd., Bengang
Steel Plates Co., Ltd., and Benxi Iron &
Steel Group Co., Ltd. (collectively
“Benxi”), Pangang Group International
Economic & Trading Corporation and
Panzhihua Iron & Steel (Group)
Company (collectively “Panzhihua”),
Wuhan Iron & Steel (Group) Corporation
and International Economic and Trading
Corp. Wugang Group (collectively
“WISCO”), and Shanghai Yi Chang
Steel Strip Co., Ltd. (“Yi Chang”).

On February 6, 2001, we selected
Angang, Baosteel Group, Benxi, and Yi
Chang as the mandatory respondents
(see “Selection of Respondents” below).
We received complete Section A
responses from Angang, Baosteel Group,
Benxi, Panzhihua, WISCO, and Yi
Chang on February 8, 2001.

On February 16, 2001, the Department
issued a supplemental questionnaire to
Yi Chang concerning the relationship
between Baosteel Group and Yi Chang.
Also, on February 16, 2001, the
Department issued a letter to Baosteel
Group concerning the submission of
Section D questionnaire responses for
certain wholly-owned firms of Baosteel
Group, which during some or all of the
POI produced merchandise meeting the
physical description of the merchandise
described in Appendix III to the
Department’s January 4, 2001
antidumping questionnaire (see
“Baosteel Group-Wholly Owned
Suppliers of Hot-Rolled Carbon Steel
Flat Products,” below, for further
discussion of this issue). On February
22, 2001, the Department issued section
A supplemental questionnaires to
Angang, Benxi, Baosteel Group, and Yi
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Chang and received responses on March
8, 2001. On February 26, 2001,
respondents submitted their responses
to sections C and D to the Department’s
antidumping questionnaire. On
February 28, 2001, the Department
issued a letter to Yi Chang requesting
that Yi Chang identify all unique
products or models produced by Yi
Chang during the POI that meet the
physical description of the merchandise
described in Appendix III to the
Departments’ January 4, 2001
antidumping questionnaire. Yi Chang
submitted this information on March 7,
2001. On March 12, 2001, the
Department issued supplemental
questionnaires to Angang, Benxi,
Baosteel Group, and Yi Chang and
received responses to these
questionnaires on April 2, 2001. On
March 12, 2001, Baosteel Group
submitted section D questionnaire
responses for certain wholly-owned
firms of the Baosteel Group, which
during part or all of the POI produced
merchandise meeting the physical
description of the merchandise
described in Appendix III to the
Department’s January 4, 2001
antidumping questionnaire. On March
27, 2001, the Department issued a
supplemental section D questionnaire to
Baosteel Group, following its March 12,
2001 section D response, and received a
response on April 10, 2001. Petitioners
filed comments on respondents’
submissions in March 2001.

On January 31, 2001, we requested
publicly-available information for
valuing the factors of production and
comments on surrogate country
selection. On February 14, 2001, we
received comments from petitioners on
the appropriate surrogate country. On
March 23, 2001, Baosteel Group
submitted information concerning
surrogate values to be used for valuing
the factors of production. On March 26
and March 30, 2001, petitioners and
respondents Angang and Benxi,
respectively, submitted information
concerning surrogate values for use in
valuing the factors of production. On
April 5 and 6, petitioners and
respondents Baosteel Group and Yi
Chang, respectively, submitted rebuttal
comments on surrogate values.

Period of Investigation

The POI is April 1, 2000 through
September 30, 2000. This period
corresponds to the two most recent
fiscal quarters prior to the month of the
filing of the petition (November 13,
2000). 19 CFR 351.204(b)(1).

Scope of Investigation

For purposes of this investigation, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this investigation.

Specifically included within the
scope of this investigation are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided

above are within the scope of this
investigation unless otherwise
excluded. The following products, by
way of example, are outside or
specifically excluded from the scope of
this investigation:

» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

* Ball bearing steels, as defined in the
HTSUS.

* Tool steels, as defined in the
HTSUS.

« Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

» ASTM specifications A710 and
A736.

¢ USS abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

» Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this
investigation is classified in the HTSUS
at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this investigation,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
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7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Selection of Respondents

Section 777A(c)(1) of the Act directs
the Department to calculate individual
dumping margins for each known
exporter and producer of the subject
merchandise. However, section
777A(c)(2) of the Act gives the
Department discretion, when faced with
a large number of exporters/producers,
to limit its examination to a reasonable
number of such companies if it is not
practicable to examine all companies.
Where it is not practicable to examine
all known producers/exporters of
subject merchandise, this provision
permits the Department to investigate
either: (1) a sample of exporters,
producers, or types of products that is
statistically valid based on the
information available at the time of
selection; or (2) exporters and producers
accounting for the largest volume of the
subject merchandise that can reasonably
be examined. After consideration of the
complexities expected to arise in this
proceeding and the resources available
to the Department, we determined that
it was not practicable in this
investigation to examine the six known
producers/exporters of subject
merchandise. Instead, we found that,
given our resources, we would be able
to investigate four Chinese producers/
exporters. Angang, Baosteel Group,
Benxi, and Yi Chang accounted for
almost all exports of the subject
merchandise from the PRC during the
PO, as reported by the six producers/
exporters at the time we made our
respondent selection, and we selected
them as mandatory respondents. See
Memorandum from Edward Yang to
Joseph A. Spetrini Re: Selection of
Respondents, February 6, 2001.

Yi Chang—Country of Origin

In its original section A questionnaire
response, dated February 8, 2001, Yi
Chang stated that ““it produced and sold
the subject merchandise directly and
did not purchase from an unaffiliated
supplier.” However, subsequent
responses from Yi Chang on February
26, 2001, March 8, 2001, and April 2,
2001, made clear the following facts:
first, ““during the POI, Yi Chang was
engaged only in the pickling of subject

merchandise”’—it therefore did not melt
steel and as a result, purchased hot-
rolled carbon steel coils as the input for
its pickling process; second, Yi Chang
purchased its hot-rolled carbon steel
coils from Chinese and third country
suppliers; and third, ‘““all of the subject
merchandise exported to the United
States during the POI was produced
from imported hot-rolled coils.” Finally,
in response to a supplemental question
from the Department concerning the
country of origin markings on the hot-
rolled carbon steel flat products sold by
Yi Chang to the United States, Yi Chang
stated that because it added value to the
finished product after pickling the hot-
rolled coils, Yi Chang declared the
product as originating in China. See Yi
Chang April 2, 2001 supplemental
response at page 10.

In determining whether substantial
transformation has occurred for the
purposes of establishing the country of
origin for Yi Chang’s hot-rolled carbon
steel flat products exported to the
United States in this dumping
investigation, we examine whether the
degree of processing or manufacturing
in the PRC resulted in a new and
distinct or different article from the hot-
rolled steel coils imported from third
country market economy suppliers. See
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Carbon
Steel Butt-Weld Pipe Fittings from India
(“Butt-Weld Pipe Fittings from India”),
60 FR 10545, 10546 (February 27, 1995)
and Notice of Final Determination of
Sales at Less Than Fair Value: Certain
Cold-Rolled Flat-Rolled Carbon-Quality
Steel Products From Taiwan (“Cold-
Rolled Steel from Taiwan”), 65 FR
34658 (May 31, 2000). The Department
has also stated in prior determinations
that it is not bound by the country-of-
origin and substantial transformation
determinations made by other agencies
of the U.S. government. See, e.g., Notice
of Final Determination of Sales at Less
Than Fair Value: Certain Cold-Rolled
Carbon Steel Flat Products from
Argentina, 58 FR 37062, 37065 (July 9,
1993). Rather, our determination is
made on the basis of reviewing the
totality of the circumstances presented
to the Department solely for the purpose
of the antidumping proceeding. When
an input from country A is further
processed in country B, without any
change in the class or kind of
merchandise taking place, the
Department normally will consider the
product exported to the United States as
originating in country A. See, e.g., Butt-
Weld Pipe Fittings from India and Cold-
Rolled Steel from Taiwan. In this case,
the manufacturing process undertaken

by Yi Chang in the PRC did not result

in a change in the class or kind of
merchandise between the third country
hot-rolled steel coils and Yi Chang’s
pickled hot-rolled steel coils. In
addition, although Yi Chang does
perform some processing on the
imported hot-rolled coils (i.e., trimming
and pickling), that further processing
does not result in a substantial
transformation within the context of this
antidumping investigation. The data on
the record indicate that the degree of
transformation in this case is less than
that found in cases in which the product
was deemed to have been transformed
sufficiently to change the origin of the
item. Consequently, for the preliminary
determination, we have denied Yi
Chang’s claims that the country of origin
of the merchandise sold by Yi Chang is
properly the PRC. Because none of the
hot-rolled carbon steel flat products sold
by Yi Chang in the United States during
the POI was of Chinese origin, we
preliminarily find that Yi Chang is not
eligible for an antidumping duty margin
calculation in this investigation of hot-
rolled carbon steel flat products from
the PRC. Also, we note that we are not
addressing the issue of Yi Chang’s
relationship with the Baosteel Group, as
Yi Chang did not produce any
merchandise which was the same as
that exported to the United States by the
Baosteel Group.

Baosteel Group—Wholly Owned
Suppliers of Hot-Rolled Carbon Steel
Flat Products

In its questionnaire responses
Baosteel Group explained that the
subject merchandise it sold to the
United States was exported by Baosteel
Group International Trade Corporation
(“Baosteel International”), a part of the
Baosteel Group, and was produced by
Baoshan Iron and Steel Co., Ltd.
(“Baoshan Co., Ltd.”), also a part of the
Baosteel Group, and Baosteel Group
itself. For Baosteel Group’s ownership
percentages in these companies, see
Analysis for the Preliminary
Determination of Certain Hot-Rolled
Carbon Steel Flat Products from the
People’s Republic of China: Shanghai
Baosteel Group Corporation (“Baosteel
Group”), (“Baosteel Group Analysis
Memorandum”), dated April 23, 2001.
Additionally, in its section A
questionnaire response Baosteel Group
identified three other wholly-owned
Baosteel Group steel companies that
produced hot-rolled steel products
within the scope of this investigation
during the POI, but stated that they did
not export these products to the United
States. Because the name of these firms
is proprietary, we are referring to these
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companies as Firm A, Firm B, and Firm
C. On February 16, 2001, the
Department issued a letter to Baosteel
Group requesting it to “ensure that
when providing your Section D
information, you submit full Section D
information for all wholly-owned
facilities of the Baosteel Group, which
during some or all of the POI produced
merchandise meeting the physical
description of the merchandise
described in Appendix III to the
Department’s January 4, 2001
antidumping questionnaire to Baosteel.”
Although objecting to this request,
Baosteel Group nevertheless submitted
section D responses for Firm A and Firm
B on March 12, 2001, and supplemental
responses on April 10, 2001. (In its
March 12, 2001 response, Baosteel
Group stated that Firm C did not
produce or sell any merchandise that
meets the physical description of the
merchandise described in Appendix III
to the Department’s questionnaire.)

The Department requested this
information primarily because the
questionnaire responses for Baosteel
Group have been filed on behalf of
Shanghai Baosteel Group Corporation,
Baoshan Co., Ltd., and Baosteel
International. As noted above, both
Baoshan Co., Ltd., which produces the
subject merchandise sold to the United
States, and Baosteel International, the
trading company which sells the subject
merchandise to the United States, are
part of the Shanghai Baosteel Group
Corporation. Moreover, both Firm A and
Firm B are wholly-owned subsidiaries
of the Shanghai Baosteel Group
Corporation. For purposes of its separate
rate analysis, the Department considers
these companies to be one entity.
Because it is the Shanghai Baosteel
Group Corporation as a whole to which
the Department has preliminarily
granted a separate rate (see ““Separate
Rates,” below), which will apply to each
of its constituent entities, the Shanghai
Baosteel Group Corporation is the
respondent. Consequently, in order to
accurately calculate the Corporation’s
normal value for any given model of
subject merchandise, the Department
necessarily requires for every model or
product type reported by Shanghai
Baosteel Group Corporation in the U.S.
market sales listing, one weighted-
average set of factors of production data
based on POI-specific factors of
production data for all members of the
single entity Shanghai Baosteel Group
Corporation. Therefore, for the
preliminary determination, for all
models of subject merchandise sold by
Shanghai Baosteel Group Corporation
during the POI we have calculated a

single weighted-average normal value
based on the factors of production for all
of the firms (Baoshan Co., Ltd./Baosteel
Group, Firm A and Firm B) that
produced these models during the POI.

Nonmarket Economy Country Status

The Department has treated the PRC
as a non-market economy (“NME”)
country in all past antidumping
investigations (see, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Bulk Aspirin From the
People’s Republic of China, 65 FR 33805
(May 25, 2000), and Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Non-Frozen Apple
Juice Concentrate from the People’s
Republic of China, 65 FR 19873 (April
13, 2000) (Apple Juice)). A designation
as an NME remains in effect until it is
revoked by the Department (see section
771(18)(C) of the Act). The respondents
in this investigation have not requested
a revocation of the PRC’s NME status.
We have, therefore, preliminarily
determined to continue to treat the PRC
as an NME country. When the
Department is investigating imports
from an NME, section 773(c)(1) of the
Act directs us to base the normal value
(“NV”’) on the NME producer’s factors
of production, valued in a comparable
market economy that is a significant
producer of comparable merchandise.
The sources of individual factor prices
are discussed under the “Normal Value”
section, below.

Furthermore, no interested party has
requested that the hot-rolled carbon
steel flat products industry in the PRC
be treated as a market-oriented industry
and no information has been provided
that would lead to such a determination.
Therefore, we have not treated the hot-
rolled carbon steel flat products
industry in the PRC as a market-oriented
industry in this investigation.

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty deposit rate. It is the Department’s
policy to assign all exporters of
merchandise subject to investigation in
an NME country this single rate, unless
an exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate. The six
companies that have submitted section
A responses have provided the
requested company-specific separate
rates information and have stated that,
for each company, there is no element
of government ownership or control. All

six companies have requested a separate
company-specific rate.1

Angang reported that it is owned by
all the people and that Angang and its
affiliates have no corporate relationship
with any level of the PRC government.
Angang stated that Angang Group
International Trade Corporation has
complete independence with respect to
its export activities.

Baosteel Group reported that Baosteel
Group is a company owned by all the
people. Baosteel Group claimed that
Baosteel Group, Baoshan Iron and Steel
Co., Ltd., and Baosteel International
Trade Corporation operate
independently from the national,
provincial and local governments with
respect to all significant export
activities.

Benxi reported that it is owned by all
the people. Benxi stated that all exports
of the subject merchandise were
produced by Bengang Steel, of which
Benxi Group has majority ownership.
Benxi claimed that Benxi Trading and
its affiliates have no corporate
relationship with any level of the PRC
government.

Panzhihua reported that Pangang
Group International Economic &
Trading Corporation (“Pangang
International”’) and its parent company,
Panzhihua Iron & Steel (Group)
Company (Panzhihua Group), are
owned by all the people. Panzhihua
claimed that Pangang International,
Panzhihua Group, and Panzhihua Steel
operate independently from the
national, provincial and local
governments with respect to all
significant export activities.

WISCO reported that International
Economic and Trading Corp. Wugang
Group (“IETC”), and its parent company
and supplier, Wuhan Iron & Steel
(Group) Corporation, are owned by all
the people. WISCO claimed that Wuhan
Iron & Steel (Group) Corporation and
IETC operate independently from the
national, provincial and local
governments with respect to all
significant export activities.

Based on these claims, we considered
whether each respondent is eligible for
a separate rate. The Department’s
separate rate test to determine whether
the exporters are independent from
government control is not concerned, in
general, with macroeconomic/border-
type controls, e.g., export licenses,
quotas, and minimum export prices,
particularly if these controls are
imposed to prevent dumping. The test

1 As noted above, Yi Chang is not eligible for a
separate rate because it made no exports of the
subject merchandise to the United States during the
POL
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focuses, rather, on controls over the
investment, pricing, and output
decision-making process at the
individual firm level. See, e.g., Certain
Cut-to-Length Carbon Steel Plate from
Ukraine: Final Determination of Sales at
Less than Fair Value, 62 FR 61754,
61757 (November 19, 1997); Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 62 FR 61276,
61279 (November 17, 1997); and Honey
from the People’s Republic of China:
Preliminary Determination of Sales at
Less than Fair Value, 60 FR 14725,
14726 (March 20, 1995).

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the subject
merchandise under a test arising out of
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) and amplified in the Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide”).
Under the separate rates criteria, the
Department assigns separate rates in
NME cases only if respondents can
demonstrate the absence of both de jure
and de facto governmental control over
export activities.

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.
The respondents have placed on the
record a number of documents to
demonstrate absence of de jure control,
including the “Foreign Trade Law of the
People’s Republic of China” and the
“Company Law of the People’s Republic
of China.” In prior cases, the
Department has analyzed these laws and
found that they establish an absence of
de jure control. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Partial-Extension
Steel Drawer Slides with Rollers from
the People’s Republic of China, 60 FR
54472, 54474 (October 24, 1995). We
have no information in this proceeding

which would cause us to reconsider this
determination.

2. Absence of De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by or are subject to the approval
of a governmental agency; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses. As stated in previous cases, there
is some evidence that certain
enactments of the PRC central
government have not been implemented
uniformly among different sectors and/
or jurisdictions in the PRC. See Silicon
Carbide. Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether respondents are, in fact, subject
to a degree of governmental control
which would preclude the Department
from assigning separate rates.

The respondents asserted the
following: (1) They establish their own
export prices; (2) they negotiate
contracts without guidance from any
governmental entities or organizations;
(3) they make their own personnel
decisions; and (4) they retain the
proceeds of their export sales, using
profits according to their business
needs. Additionally, none of the
respondents’ questionnaire responses
suggest pricing is coordinated among
exporters. Furthermore, our analysis of
the respondents’ questionnaire
responses reveals no other information
indicating government control. As
stated in the Silicon Carbide, 59 FR at
22587, ownership of the company by a
state-owned enterprise does not require
the application of a single rate. Based on
the information provided, we
preliminary determine that there is an
absence of de facto governmental
control of the respondents’ export
functions. Consequently, we
preliminarily determine that Angang,
Baosteel Group, Benxi, Panzhihua, and
WISCO have met the criteria for the
application of a separate rate.

The People’s Republic of China-Wide
Rate

All exporters were given the
opportunity to respond to the
Department’s questionnaire. As

explained above, we received timely
Section A responses from Angang,
Baosteel Group, Benxi, Panzhihua,
WISCO, and Yi Chang.2 Our review of
U.S. import statistics from the PRC,
however, reveals that Angang, Baosteel
Group, Benxi, Panzhihua, and WISCO
did not account for all imports of
subject merchandise into the United
States from the PRC, even after adjusting
for the merchandise Yi Chang said it
had entered as being of Chinese origin.
For this reason, we preliminarily
determine that some PRC exporters of
certain hot-rolled carbon steel flat
products failed to respond to our
questionnaire. Consequently, we are
applying a single antidumping rate—the
China-wide rate—to all other exporters
in the PRC based on our presumption
that those respondents who failed to
demonstrate entitlement to a separate
rate constitute a single enterprise under
common control by the Chinese
government. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Synthetic Indigo from the
People’s Republic of China, 65 FR
25706, 25707 (May 3, 2000) (““Synthetic
Indigo”). The China-wide rate applies to
all entries of subject merchandise except
for entries from Angang, Baosteel
Group, Benxi, Panzhihua, and WISCO.

Use of Facts Otherwise Available

Section 776(a) of the Act provides
that, if an interested party withholds
information that has been requested by
the Department, fails to provide such
information in a timely manner or in the
form or manner requested, significantly
impedes a proceeding under the
antidumping statute, or provides
information which cannot be verified,
the Department shall use, subject to
sections 782(d) and (e) of the Act, facts
otherwise available in reaching the
applicable determination. Pursuant to
section 782(e) of the Act, the
Department shall not decline to
consider submitted information if that
information is necessary to the
determination but does not meet all of
the requirements established by the
Department provided that all of the
following requirements are met: (1) The
information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)

2 As explained above, for the preliminary
determination we have found that Yi Chang did not
have any exports of the subject merchandise to the
United States during the POL



Federal Register/Vol. 66, No. 86/ Thursday, May 3, 2001/ Notices

22189

the information can be used without
undue difficulties.

Section 776(a)(2)(B) of the Act
requires the Department to use facts
available when a party does not provide
the Department with information by the
established deadline or in the form and
manner requested by the Department. In
addition, section 776(b) of the Act
provides that, if the Department finds
that an interested party ‘“‘has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information,” the Department may use
information that is adverse to the
interests of that party as facts otherwise
available.

A. China Wide Rate

In the case of the single Chinese
enterprise, as explained above, some
exporters of the single enterprise failed
to respond to the Department’s request
for information. Pursuant to section
776(a) of the Act, in reaching our
preliminary determination, we have
used total facts available for the China-
wide rate because certain entities did
not respond. Also, because some
exporters of the single enterprise failed
to respond to the Department’s requests
for information, the Department has
found that the single enterprise failed to
cooperate to the best of its ability.
Therefore, pursuant to section 776(b) of
the Act, the Department preliminarily
finds that, in selecting from among the
facts available, an adverse inference is
appropriate. For our preliminary
determination, as adverse facts
available, we have used the highest rate
calculated for a respondent, i.e., the rate
calculated for Benxi. In an investigation,
if the Department chooses as facts
available a calculated dumping margin
of another respondent, the Department
will consider information reasonably at
its disposal as to whether there are
circumstances that would indicate that
using that rate is appropriate. Where
circumstances indicate that the selected
margin may not be appropriate, the
Department will attempt to find a more
appropriate basis for facts available. See,
e.g., Fresh Cut Flowers from Mexico;
Final Results of Antidumping Duty
Administrative Review, 61 FR 6812,
6814 (February 22, 1996) (where the
Department disregarded the highest
margin as adverse best information
available because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin). In this
investigation, there is no indication that
the highest calculated margin is
inappropriate to use as adverse facts
available.

Accordingly, for the preliminary
determination, the China-wide rate is
67.44 percent. Because this is a
preliminary margin, the Department
will consider all margins on the record
at the time of the final determination for
the purpose of determining the most
appropriate final China-wide margin.

B. Angang and Benxi

Angang and Benxi failed to report
freight information for all of their
reported inputs. This information was
requested twice by the Department, first
in the original questionnaire dated
January 4, 2001, and again in a
supplemental questionnaire dated
March 12, 2001. Because Angang and
Benxi failed to provide this information,
the Department, in accordance with
section 776(a) of the Act, is basing its
freight expense calculation on the facts
otherwise available. This information is
important because the Department
needs it to calculate the freight expense
component of the cost of Angang’s and
Benxi’s factors of production. Because
we find that Angang and Benxi failed to
cooperate by not acting to the best of
their ability to comply with our request
that they provide the freight expense
data, we are making, pursuant to section
776(b) of the Act, an adverse inference
in selecting from the facts otherwise
available. Therefore, as facts available,
we applied the highest freight expense
calculated for each respondent’s inputs
to those inputs for which freight
information was not reported.

C. Baosteel Group, Firm A of Baosteel
Group, and Firm B of Baosteel Group

Respondent Baosteel Group reported
that it sold 63 unique models of hot-
rolled products to the United States
during the POI; however, Baosteel
Group calculated unique factors of
production costs for only seven product
categories. Similarly, Firm A and Firm
B of the Baosteel Group also did not
report unique factors of production for
every model of hot-rolled steel sold to
the United States during the POI by
Baosteel Group. In our supplemental
questionnaires to Baosteel Group, Firm
A of the Baosteel Group, and Firm B of
the Baosteel Group, we requested that
they revise their response to calculate a
unique set of FOP data for each control
number produced and sold in the
United States market, taking into
account the physical characteristics that
distinguish each product. In their April
2, 2001 response and April 10, 2001
response, Baosteel Group and Firm A of
Baosteel Group, respectively,
maintained that because they produce a
relatively narrow size range of hot-
rolled products and do not keep the

record of the processing time for
different size of products for the cost
accounting purpose, they are not able to
allocate their cost among the products
based upon the physical characteristics,
such as width and thickness. In its April
2, 2001 response, Firm B of the Baosteel
Group claimed that as it produced
generally low-alloy hot-rolled products
with a small range of carbon content,
the yield rate of raw materials at the
rolling process does not vary according
to different slab and hot-rolled sheet.
Furthermore, Firm B maintained that
the cost of hot-rolled coils is only
separately recorded and assigned to
major categories of products at the
rolling process (e.g., hot-rolled strips,
checkered steel sheet, medium and
small size thick hot-rolled coils).

In their April 13, 2001 response,
petitioners argued that because Baosteel
Group failed to submit factors of
production data which account for
differences in cost related to products of
varying thicknesses, the Department
should apply adverse facts available.
However, based on the claims of
Baosteel Group and the data it
submitted, we preliminarily determine
that respondents assigned factor usages
to products to the level of specificity
permitted by their cost accounting
systems. As Baosteel Group appears to
have responded to the best of its ability,
it is not appropriate to draw an adverse
inference in applying facts available as
advocated by petitioners in their April
12, 2001 submission. Additionally,
although the reported factors of
production were not on a model-specific
basis, there is no data on the record to
suggest that the reported factor amounts
did not accurately reflect the factor
amounts associated with all subject
merchandise. Finally, we are unable to
adjust the reported factors of production
due to the broad basis on which the
costs were accumulated and the lack of
information on the record on how to
appropriately adjust these costs.
Consequently, we have determined to
use their data for the preliminary
determination. We intend to fully
examine this issue at verification and
for the final determination.

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base NV,
in most circumstances, on the NME
producer’s factors of production, valued
in a surrogate market economy country
or countries considered to be
appropriate by the Department. In
accordance with section 773(c)(4) of the
Act, the Department, in valuing the
factors of production, shall utilize, to
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the extent possible, the prices or costs
of factors of production in one or more
market economy countries that are at a
level of economic development
comparable to the NME country and are
significant producers of comparable
merchandise. The sources of the
surrogate factor values are discussed
under the NV section below.

The Department has determined that
India, Pakistan, Indonesia, Sri Lanka
and the Phillippines are countries
comparable to the PRC in terms of
economic development. See
Memorandum from Jeffrey May to
Edward Yang: Antidumping Duty
Investigation on Certain Hot-Rolled
Carbon Steel Flat Products from the
People’s Republic of China, dated
January 11, 2001. Customarily, we select
an appropriate surrogate based on the
availability and reliability of data from
these countries. For PRC cases, the
primary surrogate has often been India
if it is a significant producer of
comparable merchandise. In this case,
we have found that India is a significant
producer of comparable merchandise.

We used India as the primary
surrogate country and, accordingly, we
have calculated NV using Indian prices
to value the PRC producers’ factors of
production, when available and
appropriate. See Surrogate Country
Selection Memorandum to The File from
Catherine Bertrand, Case Analyst, dated
April 23, 2001, (““‘Surrogate Country
Memorandum’). We have obtained and
relied upon publicly available
information wherever possible. See
Factor Valuation Memorandum to The
File from Case Analysts, dated April 23,
2001 (“Factor Valuation
Memorandum”).

In accordance with section
351.301(c)(3)(i) of the Department’s
regulations, for the final determination
in an antidumping investigation,
interested parties may submit publicly
available information to value factors of
production within 40 days after the date
of publication of this preliminary
determination.

Fair Value Comparisons

To determine whether sales of certain
hot-rolled carbon steel flat products to
the United States by Angang, Benxi, and
Baosteel Group were made at less than
fair value, we compared export price
(“EP”) or constructed export price
(“CEP”), as appropriate, to NV, as
described in the “Export Price and
Constructed Export Price” and ‘“Normal
Value” sections of this notice. In
accordance with section
777A(d)(1)(A)(@{) of the Act, we
calculated weighted-average EPs or
CEPs.

Export Price and Constructed Export
Price

In accordance with section 772(a) of
the Act, for respondents Angang and
Benxi we used EP because the subject
merchandise was sold directly to
unaffiliated customers in the United
States prior to importation and because
CEP was not otherwise indicated. As
explained below, for Baosteel Group we
used CEP. In accordance with section
777A(d)(1)(A)@1) of the Act, we
compared POI-wide weighted-average
EPs or CEPs to the NVs.

We calculated EP based on prices to
unaffiliated purchasers in the United
States. For Angang we made deductions,
where appropriate, for foreign inland
freight, insurance, and ocean freight.
Because certain domestic charges, such
as those for foreign inland freight,
insurance, and ocean freight, were
provided by NME companies, we valued
those charges based on surrogate rates
from India. See Factor Valuation
Memorandum. For Benxi, we made
deductions, where appropriate, for
foreign inland freight and brokerage and
handling. Because these factors were
provided by NME companies, we based
them on surrogate rates from India. See
Factor Valuation Memorandum.

Baosteel Group classified all of its
sales of the subject merchandise in the
United States as EP sales in its
questionnaire response. All of Baosteel
Group’s U.S. sales of subject
merchandise were made prior to
importation through Baosteel America
Inc. (“‘Baosteel America”), a U.S. based
affiliated reseller.

We examined the facts surrounding
the U.S. sales process. The initial point
of contact for all customer inquiries is
Baosteel Group International Trade
Corporation (“Baosteel International”’),
the trading company owned by Baosteel
Group and exporter of all of Baosteel
Group’s sales of the subject
merchandise. Subsequent contacts with
the customer may go through Baosteel
America since due to the time difference
between the United States and the PRC,
Baosteel America serves as a more
convenient communication link to
Baosteel International. According to
Baosteel Group, Baosteel International
and the U.S. customer negotiate the
prices, quantities and other sales terms
directly, or through Baosteel America as
a corresponding intermediary. After
settling sales quantity, price, time of
shipment and other terms of contract,
Baosteel International will instruct
Baosteel America to sign a contract with
the designated U.S. customer. Because
the terms of sale for all U.S. sales of
subject merchandise are FOB Shanghai,

neither Baosteel International nor
Baosteel America incurs any movement
expenses. Baosteel Group explained that
three invoices are issued for each U.S.
sales transaction. The first invoice is
issued by Baoshan Co., Ltd. to Baosteel
International after the goods are shipped
out. The second invoice is issued by
Baosteel International to Baosteel
America upon shipment to the port. The
third invoice is issued by Baosteel
America to the unaffiliated U.S.
customer after receiving the invoice
from Baosteel International. Baosteel
Group maintains that title does not
transfer to Baosteel America and the
goods do not enter Baosteel America’s
inventory. The U.S. customer pays
Baosteel America, which then makes
payment to Baosteel International.
Baosteel International pays Baoshan Co.,
Ltd. after receiving payment from
Baosteel America. The U.S. customer
may request technical service or make
warranty claims through Baosteel
America, although according to Baosteel
Group, Baosteel International must
authorize approval for all claims. See
Section A Questionnaire Response
(February 8, 2001), Sections C and D
Questionnaire Response (February 26,
2001) Section A Supplemental
Questionnaire Response (March 8,
2001), and Supplemental Section A, C,
and D Questionnaire Response (April 2,
2001).

Because the contracts on which
Baosteel Group’s U.S. sales were based
were between Baosteel America and its
unaffiliated U.S. customers and Baosteel
America invoiced and received payment
from the unaffiliated U.S. customer, the
Department preliminarily determines
that Baosteel Group’s U.S. sales were
made “in the United States” within the
meaning of section 772(b) of the Act,
and, thus, should be treated as CEP
transactions. This is consistent with AK
Steel Corp. v. United States, 226 F.3d
1361, 1374 (Fed. Cir. 2000).

We calculated weighted-average CEPs
for Baosteel Group’s U.S. sales made in
the United States through its U.S.
affiliate. We based CEP on FOB
Shanghai prices to unaffiliated
purchasers in the United States. We
made deductions, where appropriate,
for foreign inland freight from the plant
to the port of exportation and brokerage
and handling in accordance with
section 772(c)(2)(A) of the Act. Because
these factors were provided by NME
companies, we based them on surrogate
rates from India. To calculate inland
freight, we multiplied the reported
distance from the plant to the port of
exit by a surrogate rail rate from India.
In accordance with section 772(d)(1) of
the Act, we deducted from CEP direct



Federal Register/Vol. 66, No. 86/ Thursday, May 3, 2001/ Notices

22191

and indirect selling expenses (i.e., credit
and indirect selling expenses) that were
associated with Baosteel America’s
economic activities occurring in the
United States. See Baosteel Group
Analysis Memorandum.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
NV using a factors-of-production
methodology if: (1) The merchandise is
exported from an NME country; and (2)
the information does not permit the
calculation of NV using home-market
prices, third-country prices, or
constructed value under section 773(a)
of the Act.

Factors of production include: (1)
Hours of labor required; (2) quantities of
raw materials employed; (3) amounts of
energy and other utilities consumed;
and (4) representative capital costs. We
used factors of production, reported by
respondents, for materials, energy,
labor, by-products, and packing. We
valued all the input factors using
publicly available published
information as discussed in the
“Surrogate Country” and “Factor
Valuations” sections of this notice.

In accordance with 19 CFR
351.408(c)(1), where a producer sources
an input from a market economy and
pays for it in market economy currency,
the Department employs the actual price
paid for the input to calculate the
factors-based NV. See also Lasko Metal
Products v. United States, 437 F.3d
1442, 1445-1446 (Fed. Cir. 1994)
(“Lasko’). Respondents Baosteel Group,
Angang and Benxi reported that some of
their inputs were sourced from market
economies and paid for in market
economy currency. See “Factor
Valuation” section below.

Each of the respondents reported
“self-produced” factors among its
factors of production for energy inputs,
including such factors as electricity,
oxygen, nitrogen, and argon. We
preliminarily determined to value
electricity, oxygen, argon, and nitrogen
through use of surrogate valuation,
rather than based on surrogate valuation
of the factors going into the production
of those inputs.

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by
respondents for the POL To calculate
NV, the reported per-unit factor
quantities were multiplied by publicly
available Indian surrogate values
(except as noted below). In selecting the
surrogate values, we considered the
quality, specificity, and

contemporaneity of the data. As
appropriate, we adjusted input prices by
including freight costs to make them
delivered prices. For a detailed
description of all surrogate values used
for respondents, see Factor Valuation
Memorandum.

Citing Department case precedent,
respondent Baosteel Group argued in its
March 23, 2001 surrogate value
submission that the Department should
make deductions to domestic prices to
ensure that they are exclusive of India’s
Central Sales Tax or any state sales tax.
Consistent with Sebacic Acid from the
People’s Republic of China, Final
Results of Antidumping Duty
Administrative Review, 62 Fed. Reg.
65678 (December 15, 1997), where there
was substantial evidence that a
surrogate value based on a domestic
price was tax-inclusive, we deducted
sales taxes from the surrogate value.
Specifically, the surrogate value for
sulphuric acid was based on data from
Indian Chemical Weekly, which was
recently used in the antidumping
investigation of bulk aspirin from the
People’s Republic of China. See
Memorandum to Susan Kuhbach, Factor
of Production Valuation for the Final
Determination; Final Determination of
the Antidumping Duty Investigation of
Bulk Aspirin from the People’s Republic
of China (“Bulk Aspirin”) (May 17,
2000). This memorandum was added to
the record as an attachment to
Memorandum to the File, Hot-Rolled
Carbon Steel Products from the People’s
Republic of China (April 17, 2001). In
the Bulk Aspirin factor valuation
memorandum, we calculated a lower,
tax-exclusive surrogate value for
sulphuric acid. Consistent with Bulk
Aspirin, we have also calculated a tax-
exclusive surrogate value for sulphuric
acid in this case.

We added to Indian import surrogate
values a surrogate freight cost using the
shorter of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory. This adjustment is in
accordance with the Court of Appeals
for the Federal Circuit’s decision in
Sigma Corp. v. United States, 117 F.3d
1401 (Fed. Cir. 1997). For those Indian
Rupee values not contemporaneous
with the POI, we adjusted for inflation
using wholesale price indices published
in the International Monetary Fund’s
International Financial Statistics. For
those United States dollar denominated
values (e.g., for slag, electricity) not
contemporaneous with the POI, we
adjusted for inflation using producer
price indices published in the
International Monetary Fund’s
International Financial Statistics.

Except as noted below, we valued raw
material inputs using the weighted-
average unit import values derived from
the Monthly Trade Statistics of Foreign
Trade of India—Volume II—Imports
(“Indian Import Statistics”) for the time
period corresponding to the POI. Where
POI-specific Indian Import Statistics
data were not available, we used Indian
Import Statistics data from an earlier
period (i.e., April 1, 1998 through
March 31, 1999 or April 1, 1999 through
March 31, 2000. Also, we valued
sulfuric acid using Indian Chemical
Weekly data from October 1998 though
March 1999. We adjusted the value for
inflation using wholesale price indices
published in the International Monetary
Fund’s International Financial Statistics
and excluded taxes.

We rejected the following values
submitted by respondents and/or
petitioners as aberrational. We rejected
the POI-specific surrogate value for iron
ore pellets (HTS 26011201) provided by
respondent Baosteel Group because the
value of $0.29 per MT was aberrational
when compared with data from the
same source from an earlier period, the
value for iron ore available from the
Department’s Index of Factor Values for
the People’s Republic of China located
at http://www.ia.ita.doc.gov/factorv/prc/
material.html, and the market prices
paid by Baosteel Group and Angang.
Instead, we valued iron ore pellets using
the identical HTS number, but for an
earlier period (April 1, 1998 through
March 31, 1999). We valued ferro-
silicon based on HTS number 72022100
(“silicon containing greater than 55% of
silicon”) rather than respondent
Baosteel Group’s proposed ferro-silicon
value (HTS 72022900 (other ferro-
silicon) based on the fact that
respondent Baosteel Group’s data
indicated that the specification of the
ferro-silicon purchased by Baosteel
Group was of the higher silicon content
material. We note that respondents
Benxi and Angang also proposed
valuing ferro-silicon based on Indian
Import Statistics data for ferro-silicon
containing more than 55 percent silicon,
albeit for an earlier period. Also, the
Department determined that the
surrogate value for slag submitted by
both respondents and petitioners was
unreliable. According to New Steel,
February 1997, pages 24 and 44, slag has
a relatively low value compared to the
price of steel. Because the Indian values
for slag were unusually high compared
to the price of the subject merchandise,
the Department has preliminarily used
values for slag from the U.S. Geological
Survey Minerals, Commodities
Summaries from 1998. See Factor
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Valuation Memorandum. We valued
ammonium sulphate, which was
reported as a by-product for respondent
Angang, based on Indian Chemical
Weekly and we excluded taxes. The
Indian surrogate value proposed by
respondents Angang and Benxi
represented a sale of only one metric
ton. Finally, as the surrogate values for
oxygen, nitrogen, and argon appeared
aberrational compared with valuation
data used for these factors in the Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from the People’s
Republic of China (CTL Plate), 62 FR
61964, (November 20, 1997) we relied
on October 1996 price information from
Bhoruka Gases Limited, an Indian
manufacturer of Industrial Gases for
surrogate values for oxygen, nitrogen,
and argon gases. This information was
adjusted for inflation using data from
the International Monetary Fund’s
International Financial Statistics.

As explained above, respondents
Baosteel Group and Angang sourced
certain raw material inputs from market
economy suppliers and paid for them in
market economy currencies.
Specifically, Baosteel Group, Firm B of
the Baosteel Group, and Angang sourced
iron ore from market economy
suppliers. Respondent Baosteel Group
reported that four types of iron ore were
purchased from market economy
suppliers, namely, iron ore powder,
lump iron ore powder, titanium iron ore
and pellet iron powder. The evidence
provided by Baosteel Group indicated
that its market economy purchases of
iron ore were significant. See Exhibits 4
and 9 of Baosteel Group’s February 26,
2001 submission. The Department has
determined to use the FOB Baosteel
Group prices as reported, in accordance
with 19 CFR 351.408(c)(1). However, for
that portion of the iron ore powder,
lump iron ore powder, and pellet iron
powder shipments which were
unloaded at an intermediary port, we
have added an Indian surrogate river
transport freight expense, given that the
data indicates that the prices reported
did not account for these additional
expenses. Also, Baosteel Group reported
that for certain of the imported iron ore
imports, the marine insurance was
provided by a non-market economy
supplier. Where Baosteel Group
reported that the marine insurance was
provided by an NME supplier, we
valued marine insurance from an Indian
company (see below). We then added
the freight and shipment expenses as
well as a marine insurance expense to
a weighted-average FOB Baosteel Group
price to account for materials delivered

at an intermediary port. Finally, we
weight-averaged the total value of the
iron ore delivered directly to Baosteel
Group (which included freight and
marine insurance expenses) with the
total value of the iron ore unloaded at
an intermediately port to derive a final
market-based iron ore price per category
of iron ore reported.

Firm B of the Baosteel Group reported
that two types of iron ore were
purchased from market economy
suppliers, namely, iron ore powder and
iron ore lumps. The evidence provided
by Firm B of Baosteel Group indicated
that its market economy purchases of
iron ore were significant. See March 12,
2001 submission of Firm B of Baosteel
Group at D-7. The Department has
determined to use the FOB Firm B
prices as reported, in accordance with
19 CFR 351.408(c)(1). We added to
weighted-average price for each input
the weighted-average reported amount
for freight.

As explained in the preamble to 19
CFR 351.408(c)(1), where the quantity of
the input purchase was insignificant, we
do not rely on the price paid by an NME
producer to a market economy supplier.
See Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27366
(May 17, 1997). Benxi’s reported
information demonstrates that the
quantity of one of its inputs which it
sourced from market economy suppliers
was so small as to be insignificant when
compared to the quantity of the same
input it sourced from PRC suppliers.
See Factor Valuation Memorandum for
the precise volumes. Therefore, as the
amount of this reported market
economy input is insignificant, we did
not use the price paid by Benxi for this
input and instead used Indian Import
Statistics data, as adjusted for inflation.

To value electricity, we used 1997
data reported as the average Indian
domestic prices within the category
“Electricity for Industry,” published in
the International Energy Agency’s
publication, Energy Prices and Taxes,
Fourth Quarter, 1999, as adjusted for
inflation.

Angang purchased iron ore fines and
lump iron ore from market economy
suppliers during the POI, one of which
was an affiliated joint venture. We
compared the prices paid to the
affiliated supplier with the prices paid
to unaffiliated suppliers (both to Angang
and Baosteel) and found that price from
the affiliated supplier was within the
same range as those from the
unaffiliated suppliers. After having
conducted this test, we calculated a
weighted average of the affiliated and
unaffiliated purchases to arrive at the
price for iron ore fines, because Angang

had purchases from both types of
market economy suppliers for this
input.

Respondents reported the following
packing inputs: Paper, steel strip, steel
clip, steel wires, plastic board, plastic
washers, inner and outer paperboard,
steel cushions, and steel buckles. We
used Indian Import Statistics data for
the POI and for the period April 1, 1998
through March 31, 1999. See Factor
Valuation Memorandum.

We used Indian transport information
to value transport for raw materials. For
all instances in which respondents
reported delivery by truck, to calculate
domestic inland freight (truck), we used
a price quote from an Indian trucking
company for transporting materials
between Mumbai and Surat (263
kilometers), which was provided in
Exhibit 32 to Baosteel Group’s March
23, 2001 surrogate value submission.
We converted the Indian Rupee value to
U.S. dollars and adjusted for inflation
through the POI. Similarly, for domestic
inland freight (rail), we used freight
rates as quoted from Indian Railway
Conference Association price lists,
which was provided in Exhibit Z to the
November 22, 2000, amendment to
petition in this case. We used the rate
for distances between 741-750
kilometers (the lowest distance reported
on the schedule) since all of the
respondents are located less than 500
kilometers from the port of exit. We
converted the Indian Rupee value to
U.S. dollars and adjusted for inflation
through the POL.

To value inland insurance, we used
the Department’s recently revised Index
of Factor Values for Use in
Antidumping Duty Investigations
Involving Products from the PRC
(available on the Department’s website.)
We converted the Indian Rupee value to
U.S. dollars and adjusted for inflation
through the POI. To value marine
insurance and brokerage and handling
we used a publicly summarized version
of the average value for marine
insurance expenses and brokerage and
handling expenses reported in Certain
Stainless Steel Wire Rod from India;
Final Results of Antidumping Duty
Administrative and New Shipper
Reviews, 64 FR 856 (January 6, 1999).

To value river transport, we used the
surrogate value for river freight used in
the Preliminary Determination of Sales
at Less Than Fair Value and
Postponement of Final Determination:
Certain Cold-Rolled Flat-Rolled Carbon
Quality Steel Products From The
People’s Republic of China (““Cold-
Rolled Steel from the PRC”), 65 FR 1117
(January 7, 2000). No party submitted a
surrogate value for ocean freight.
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Therefore, to value ocean freight, we
used the same methodology as in CTL
Plate and the initiation of this case. We
calculated the total cost, insurance,
freight (CIF) value for imports of subject
merchandise into the United States
during the POI, subtracted the insurance
and freight exclusive total Free
Alongside (FAS) value, and divided the
remainder by the total volume of POI
importations of subject merchandise to
arrive at a per unit value. See Factor
Valuation Memorandum.

Respondents identified a number of
by-products which they claimed are
recovered in the production process
and/or sold. However, for certain of the
claimed by-products the responses are
unclear as to how the various inputs are
re-entered into the production process.
Therefore, the Department has only
offset the respondents’ cost of
production by the amount of a reported
by-product (or a portion thereof) where
respondents’ responses indicated that it
was sold and/or where the record
evidence clearly demonstrates that the
by-product was re-entered into the
production process. We intend to
examine this issue more closely at
verification for all respondents. See
Factor Valuation Memorandum for a
complete discussion of by-product
credits given and the surrogate values
used.

To value factory overhead, and
selling, general and administrative
expenses (“SG&A”), we calculated
simple average rates based on financial
information from two Indian integrated
steel producers, SAIL and Tata. For
profit, we used information from Tata.
Although respondents requested that we
use financial information from another
Indian steel producer, that steel
producer is a mini-mill, and its financial
information would be less comparable
to that of the respondents, as the
respondents operate integrated steel
production facilities. (For a further
discussion of the surrogate values for
overhead, SG&A and profit, see Factor
Valuation Memorandum.)

For labor, consistent with section
351.408(c)(3) of the Department’s
regulations, we used the PRC regression-
based wage rate at Import
Administration’s home page, Import
Library, Expected Wages of Selected
NME Countries, revised in May 2000
(see http://ia.ita.doc.gov/wages). The
source of the wage rate data on the
Import Administration’s Web site is the
1999 Year Book of Labour Statistics,
International Labor Office (Geneva:
1999), Chapter 5B: Wages in
Manufacturing.

Verification

As provided in section 782(i)(1) of the
Act, we intend to verify all company
information relied upon in making our
final determination.

Rate for Producers/Exporters That
Responded Only to Separate Rates
Questionnaire

For those PRC producers/exporters
that responded to our separate rates
questionnaire but did not respond to the
full antidumping questionnaire because
they were not selected to respond (i.e.,
Panzhihua and WISCO), we have
calculated a weighted-average margin
based on the rates calculated for those
producers/exporters that were selected
to respond. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Freshwater Crawfish Tail
Meat From the People’s Republic of
China, 62 FR 41347, 41350 (August 1,
1997).

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to suspend liquidation
of all imports of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct the U.S.
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the NV exceeds the EP or CEP, as
indicated below. These suspension-of-
liquidation instructions will remain in
effect until further notice. The
weighted-average dumping margins are
as follows:

Weighted-av-
Exporter/manufacturer erage percent
margin
Angang Group International
Trade Corporation ............. 64.77
Shanghai Baosteel Group
Corporation .........cceceeeeens 40.74
Benxi Iron & Steel Group
Co., Ltd. e 67.44
Panzhihua Iron & Steel
(Group) Company ............. 44.47
Wuhan Iron & Steel Group
Corporation .........ccceeeveeens 44.47
China-Wide ......cccccoeveeniennne 67.44

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination of sales at LTFV. If our
final determination is affirmative, the
ITC will determine before the later of
120 days after the date of this
preliminary determination or 45 days
after our final determination whether

the domestic industry in the United
States is materially injured, or
threatened with material injury, by
reason of imports, or sales (or the
likelihood of sales) for importation, of
the subject merchandise.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Import Administration no
later than fifty days after the date of
publication of this notice, and rebuttal
briefs, limited to issues raised in case
briefs, no later than fifty-five days after
the date of publication of this
preliminary determination. See 19 CFR
351.309(c)(1)(i); 19 CFR 351.309(d)(1). A
list of authorities used and an executive
summary of issues should accompany
any briefs submitted to the Department.
This summary should be limited to five
pages total, including footnotes. In
accordance with section 774