WD RECG 3-19-01 Monday
SR . ; Vol. 66 No. 53 Mar. 19, 2001

Pages 15345-15618

ISUET

0

Mederal Re o



II Federal Register/Vol. 66, No.

53 /Monday, March 19, 2001

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $638, or $697 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $253. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $9.00 for each issue, or
$9.00 for each group of pages as actually bound; or $2.00 for

each issue in microfiche form. All prices include regular domestic
Fostage and handling. InternationaFcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 66 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

202-512-1530; 1-888-293-6498

General online information
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243
FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT
FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY:  To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC
WHEN: Tuesday, April 17, 2001 at 9:00 a.m.
WHERE: Office of the Federal Register
Conference Room
800 North Capitol Street, NW.
Washington, DC
(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538




11

Contents

Federal Register
Vol. 66, No. 53

Monday, March 19, 2001

Agency for International Development
NOTICES
Meetings:
International Food and Agricultural Development Board,
15398

Agriculture Department
See Commodity Credit Corporation

Alcohol, Tobacco and Firearms Bureau
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15532—15533

Centers for Disease Control and Prevention
NOTICES
Grants and cooperative agreements; availability, etc.:
Occupational safety and health; education programs,
15488-15494

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Georgia, 15398
Wisconsin, 15398

Coast Guard

RULES

Ports and waterways safety:
Gulf of Alaska, Kodiak Island, AK; safety zone, 15350—

15352

PROPOSED RULES

Drawbridge operations:
Louisiana, 15373-15375

NOTICES

Agency information collection activities:
Proposed collection; comment request, 15519

Commerce Department

See Economics and Statistics Administration

See International Trade Administration

See National Oceanic and Atmospheric Administration
See Patent and Trademark Office

Committee for the Implementation of Textile Agreements
NOTICES
Textile and apparel categories:
Caribbean Basin Trade Partnership Act; short supply
request for singles solution dyed staple spun viscose
yarns, 15411-15412

Commodity Credit Corporation
RULES
Loan and purchase programs:
Dairy Price Support, Dairy Recourse Loan, Livestock
Assistance, American Indian Livestock Feed, and
Pasture Recovery Programs, 15537—-15547

Commodity Futures Trading Commission

PROPOSED RULES

Consumer financial information; privacy requirements,
15549-15576

Comptroller of the Currency
RULES
Federal Deposit Insurance Act:
Depository institution insurance sales; consumer
protections; effective date delay, 15345-15346

Defense Department
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15412—-15413

Economics and Statistics Administration
NOTICES
Meetings:
Economic Analysis Bureau Advisory Committee, 15398—
15399

Employment and Training Administration

NOTICES

Senior Community Service Employment Program;
comments on Older Americans Act 2000 Amendments,
15595-15603

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Meetings:
National Coal Council Advisory Committee, 15413

Environmental Protection Agency
RULES
Air quality planning purposes; designation of areas:
Missouri and Illinois, 15577-15590
PROPOSED RULES
Air quality planning purposes; designation of areas:
Missouri and Illinois, 15590-15593
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15420-15427
Confidential business information and data transfer, 15427—
15428
Grants and cooperative agreements; availability, etc.
Tribal pesticide special projects, 15428-15430
Tribal pesticide water quality projects, 15430-15433
Meetings:
Environmental Policy and Technology National Advisory
Council, 15433
Science Advisory Board, 15433—-15435
Pesticide, food, and feed additive petitions:
International Research/Bayer Corp., 15437—15443
Rohm & Haas Co., 15443—-15459
Valent U.S.A. Corp. et al., 15459-15468
Pesticide registration, cancellation, etc.:
BASF Corp., 15436—15437
Monsanto Co., 15435-15436
Pesticides; emergency exemptions, etc.:
Bifenazate, 15468—-15470
Reports and guidance documents; availability, etc.:
U.S. Climate Action Report, 15470-15471
Superfund; response and remedial actions, proposed
settlements, etc.:
Metro-Plating Site, MI, 15472



v Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/ Contents

Superfund program:
Prospective purchaser agreements—
Doc’s Auto Salvage Site, MN, 15471
Exeter Site, VA, 15471-15472
Water pollution control:
Total maximum daily loads—
Mermentau and Vermilion/Teche river basins, LA;
determinations that TMDLs are not needed, 15472—
15474

Executive Office of the President
See Trade Representative, Office of United States

Federal Aviation Administration
PROPOSED RULES
Airworthiness directives:
Airbus, 15365—-15369
Construcciones Aeronauticas, S.A. (CASA), 15363—-15365
Learjet, 15362-15363
NOTICES
Advisory circulars; availability, etc.:
Aircraft products and parts—
In-service inspection of safety critical turbine engine
parts at piece-part opportunity, 15519
Exemption petitions; summary and disposition, 15520
Meetings:
Commercial space launch and reentry activities; liability
and risk-sharing, 15520-15523
RTCA, Inc., 15524
Passenger facility charges; applications, etc.:
Alpena County Regional Airport, MI, 15524
Hartsfield Atlanta International Airport, GA, 15524—
15525
Junneau International Airport, AK, 15525-15526
Richmond International Airport, VA, 15526
Reports and guidance documents; availability, etc.:
Blade containment and rotor unbalance tests; structural
dynamic analysis methods, 15526—15527

Federal Communications Commission
RULES
Radio and television broadcasting:

Noncommercial educational broadcast station applicants;

comparative standards reexamination, 15353-15357

NOTICES
Agency information collection activities:

Proposed collection; comment request, 15474—15477
Common carrier services:

Wireless telecommunications services—

FM broadcast construction permits auction; minimum
opening bids and other procedural issues; auction
postponed; freeze on minor change applications
lifted, 15477-15478

Federal Deposit Insurance Corporation
RULES
Federal Deposit Insurance Act:
Depository institution insurance sales; consumer
protections; effective date delay, 15345-15346
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 15478

Federal Emergency Management Agency
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15478—15480

Federal Energy Regulatory Commission
RULES
Natural gas companies (Natural Gas Act):
Facilities construction and operation, etc.; filing of
applications; technical correction, 15347
NOTICES
Electric rate and corporate regulation filings:
Cinergy Services, Inc., et al., 15415-15418
Environmental statements; availability, etc.:
Alcoa Power Generating Inc., 15418
Hydroelectric applications, 1541815420
Applications, hearings, determinations, etc.:
AES Medina Valley Cogen, L.L.C., 15413
New York State Electric & Gas Corp., 15413-15414
Nornew Energy Supply, Inc., et al., 15414-15415

Federal Railroad Administration

NOTICES

Exemption petitions, etc.:
Minnesota Northern Railroad et al., 15527

Traffic control systems; discontinuance or modification:
I&M Rail Link, LLC, 15527

Federal Reserve System
RULES
Federal Deposit Insurance Act:
Depository institution insurance sales; consumer

protections; effective date delay, 15345-15346
NOTICES

Banks and bank holding companies:
Change in bank control, 15480
Formations, acquisitions, and mergers, 15480

Financial Management Service
See Fiscal Service

Fiscal Service
NOTICES
Surety companies acceptable on Federal bonds:
State Auto Property & Casualty Insurance Co., 15533—
15534

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
Sponsor name and address changes—
First Priority, Inc., 15348-15349
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15494—15495
Reporting and recordkeeping requirements, 15495—15496
Food additive petitions:
Nalco Chemical Co.; withdrawn, 15496

General Services Administration

NOTICES

Federal Domestic Assistance Catalog; publication policy
modification, 15480-15481

Health and Human Services Department

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Health Care Financing Administration

See Health Resources and Services Administration

See Substance Abuse and Mental Health Services
Administration



Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/ Contents

RULES
Protection of human subjects:
Pregnant women and human fetuses as research subjects
and pertaining to human in vitro fertilization
Effective date delay, 15352
NOTICES
Grants and cooperative agreements; availability, etc.:
Bilingual/Bicultural Service Demonstration Program,
15481-15484
Minority Health Community Programs, 15484—15488

Health Care Financing Administration
RULES
Medicare and Medicaid:
Anesthesia services; hospital participation conditions
Effective date delay, 15352
NOTICES
Privacy Act:
Systems of records, 15496—15500

Health Resources and Services Administration
NOTICES
Meetings:
Interdisciplinary, Community-Based Linkages Advisory
Committee, 15500

Housing and Urban Development Department
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 15501—
15503

Immigration and Naturalization Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 15505—
15506

Interior Department

See Land Management Bureau
See Minerals Management Service
See National Park Service

Internal Revenue Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 15534—15535
Proposed collection; comment request; correction, 15536

International Trade Administration
NOTICES
Antidumping:
Electrolytic manganese dioxide from—
Greece, 15399
Extruded rubber thread from—
Malaysia, 1539915400
Folding gift boxes from—
China, 15400-15403
North American Free Trade Agreement (NAFTA);
binational panel reviews:
Porcelain-on-steel cookware from—
Mexico, 15403
Applications, hearings, determinations, etc.:
University of—
Texas et al., 15403

International Trade Commission
NOTICES
Import investigations:

Mussels from—

Canada, 15503—-15504
Plasma display panels and products containing same,
15504—-15505
Wool articles; U.S. market conditions, 15505

Justice Department
See Immigration and Naturalization Service

Labor Department
See Employment and Training Administration
See Occupational Safety and Health Administration

Land Management Bureau

NOTICES

Withdrawal and reservation of lands:
Arizona; correction, 15503

Minerals Management Service
NOTICES
Outer Continental Shelf operations:
Gulf of Mexico—
Official protraction diagrams, 15503

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Pollock, 15359-15361
Caribbean, Gulf, and South Atlantic fisheries—
South Atlantic shrimp, 15357-15358
West Coast States and Western Pacific fisheries—
Western pacific pelagic, 15358-15359
PROPOSED RULES
Endangered and threatened species:
Atlantic highly migratorty species—
Atlantic Highly Migratory Species Advisory Panel;
public hearing, 15396—-15397
Fishery conservation and management:
Magnuson-Stevens Act provisions—
Domestic fisheries; exempted fishing permits, 15395—
15396
Marine mammals:
Incidental taking—
Navy operations; Surveillance Towed Array Sensor
System Low Frequency Active Sonar, 15375-15394
NOTICES
Environmental statements; notice of intent:
Caribbean, Gulf, and South Atlantic fisheries—
Fishery management plans; essential fish habitat
amendment, 15404—15405
Gulf of Mexico fisheries—
Fishery management plans; essential fish habitat
requirements, 15405—-15406
Marine mammals:
Incidental taking; authorization letters, etc.—
Vandenberg Air Force Base, CA; 30th Space Wing, U.S.
Air Force; rocket launches; seals and sea lions,
15406-15408
Meetings:
Pacific Fishery Management Council, 15408-15409



VI Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/ Contents

National Park Service
NOTICES
Meetings:
Washington Harbor, Rock Creek Park, Washington, DC;
overnight mooring restriction easing consideration,
15503

National Science Foundation
NOTICES
Meetings:
Biological Sciences Advisory Committee, 15506

Nuclear Regulatory Commission

NOTICES

Environmental statements; availability, etc.:
Exelon Generation Co., LLC, 15507—-15508

Occupational Safety and Health Administration
NOTICES
Agency information collection activities:

Reporting and recordkeeping requirements, 15506

Office of United States Trade Representative
See Trade Representative, Office of United States

Patent and Trademark Office

NOTICES

Patent laws; substantive requirements; international
harmonization efforts; comment request, 15409-15411

Personnel Management Office
RULES
Retirement:
Federal Erroneous Retirement Coverage Corrections Act;
implementation, 15605-15618

Public Debt Bureau
See Fiscal Service

Public Health Service

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Health Resources and Services Administration

See Substance Abuse and Mental Health Services
Administration

Securities and Exchange Commission
PROPOSED RULES
Investment companies and advisers:
Electronic recordkeeping, 15369-15373
NOTICES
Investment Company Act of 1940:
Exemption applications—
Nuveen Investments et al., 15508—-15511
Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 15511-15514
Chicago Stock Exchange, Inc., 15514-15515
National Association of Securities Dealers, Inc., 15515—
15516
Philadelphia Stock Exchange, Inc., 15516—-15517

State Department
RULES
Visas; immigrant documentation:
International broadcasters; employment-based special
immigrant classification, 15349-15350

Substance Abuse and Mental Health Services
Administration
RULES
Human drugs:
Opiate addiction; opioid drugs use in maintenance and
detoxification treatment
Effective date delay, 15347-15348
NOTICES
Agency information collection activities:
Proposed collection; comment request, 15500-15501
Grants and cooperative agreements; availability, etc.:
Mental Health Services Center—
Statewide Family Networks; correction, 15501
Statewide Family Networks Technical Assistance
Center Program; correction, 15501

Surface Transportation Board
NOTICES
Reports and guidance documents; availability, etc.:
Environmental documentation preparation; third-party
contracting use; policy statement, 15527—-15532

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Thrift Supervision Office
RULES
Federal Deposit Insurance Act:
Depository institution insurance sales; consumer
protections; effective date delay, 15345-15346

Trade Representative, Office of United States
NOTICES
World Trade Organization:
Dispute settlement panel establishment requests—
European Communities and Japan; Antidumping Act of
1916; inconsistency with U.S. obligations, 15517—
15518

Transportation Department

See Coast Guard

See Federal Aviation Administration
See Federal Railroad Administration
See Surface Transportation Board

Treasury Department
See Alcohol, Tobacco and Firearms Bureau
See Comptroller of the Currency
See Fiscal Service
See Internal Revenue Service
See Thrift Supervision Office
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 15532

Separate Parts In This Issue

Part Il
Department of Agriculture, Commodity Credit Corporation,
15537-15547

Part 1l
Commodity Futures Trading Commission, 15549-15576

Part IV
Environmental Protection Agency, 15577-15593



Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/ Contents VII

Part V
Department of Labor, Employment and Training
Administration, 15595-15603 Reader Aids
Consult the Reader Aids section at the end of this issue for
Part VI phone numbers, online resources, finding aids, reminders,

Office of Personnel Management, 15605—15618 and notice of recently enacted public laws.



VIII Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR
831...
839...
841...

14 CFR

Proposed Rules:

39 (3 documents) ........... 15362,
15363, 15365

17 CFR

Proposed Rules:




15345

Rules and Regulations

Federal Register
Vol. 66, No. 53

Monday, March 19, 2001

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 14

[Docket No. 00-26]

RIN 1557—AB81

FEDERAL RESERVE SYSTEM

12 CFR Part 208

[Docket No. R—1079]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 343
RIN 3064—AC37

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 536
[Docket No. 2001-16]
RIN 1550—AB34

Consumer Protections for Depository
Institution Sales of Insurance; Change
in Effective Date

AGENCIES: Office of the Comptroller of
the Currency, Treasury; Board of
Governors of the Federal Reserve
System; Federal Deposit Insurance
Corporation; and Office of Thrift
Supervision, Treasury.

ACTION: Final rule; delay of effective
date.

SUMMARY: This final rule delays the
effective date for the final consumer
protection rules for sales of insurance by
depository institutions published by the
Office of the Comptroller of the
Currency, the Board of Governors of the
Federal Reserve System, the Federal
Deposit Insurance Corporation, and the

Office of Thrift Supervision
(collectively, the Agencies) in the
Federal Register of December 4, 2000
(65 FR 75822). These rules were
published pursuant to section 47 of the
Federal Deposit Insurance Act (FDIA),
which was added by section 305 of the
Gramm-Leach-Bliley Act. Due to the
need to complete significant
information system changes and
modifications to documentation and
sales processes and to satisfy training
demands with respect to compliance by
depository institutions and other
entities with the final rules, the
Agencies are delaying the effective date
of the final rules from April 1, 2001, to
October 1, 2001.

EFFECTIVE DATE: This amendment delays
the effective date of the final rules
published December 4, 2000, at 65 FR
75822, until October 1, 2001.

FOR FURTHER INFORMATION CONTACT:

OCC: Stuart Feldstein, Assistant
Director, Legislative and Regulatory
Activities Division, (202) 874-5090; Asa
Chamberlayne, Senior Attorney,
Securities and Corporate Practices
Division, (202) 874-5210, Office of the
Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.

Board: Richard M. Ashton, Associate
General Counsel, Legal Division, (202)
452-3750; Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.

FDIC: Keith A. Ligon, Chief, Policy
Unit, Division of Supervision, (202)
898-3618; Michael B. Phillips, Counsel,
Supervision and Legislation Branch,
Legal Division, (202) 898—-3581; Amy A.
Mitchell, Senior Capital Markets
Specialist, Division of Supervision,
(202) 898-3670, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

OTS: Robyn Dennis, Manager,
Corporate Governance and Controls,
(202) 906-5751; Richard Bennett,
Counsel (Banking and Finance), (202)
906-7409; Sally Watts, Counsel
(Banking and Finance), (202) 906-7380,
Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION:

I. Background

On December 4, 2000, the Agencies
published final rules (65 FR 75822)
implementing section 47 of the FDIA,
which was added by section 305 of the
Gramm-Leach-Bliley Act. Section 47 of

the FDIA directs the Agencies jointly to
prescribe and publish consumer
protection regulations that apply to
retail sales practices, solicitations,
advertising, or offers of any insurance
product or annuity by a depository
institution or any person at an office of
the institution or on behalf of the
institution. The final rules apply to
retail sales, solicitations, advertising, or
offers of insurance products or annuities
made by an insured depository
institution, by any person at an office of
the institution, or by any person off of
the institution’s premises if the
transaction is made on behalf of the
institution. The rules require, among
other things, various consumer
disclosures, consumer
acknowledgements, and segregation of
deposit taking and insurance sales areas.

II. Justification for Amendment of the
Effective Date

The final rules included an effective
date of April 1, 2001. In establishing
that effective date for the final rules, the
Agencies recognized that a certain lead
time would be necessary for depository
institutions and other entities acting “on
behalf of”’ those institutions to adjust
their internal systems and sales
practices to comply with the disclosure,
consumer acknowledgments, and other
requirements of the final rules. Based on
information available as of the
promulgation of the final rules, the
Agencies established the effective date
for the final rules as April 1, 2001.

Since December 4, 2000, the Agencies
have received written comments
describing various difficulties that
depository institutions are experiencing
in complying with the final rules.
During February, 2001, several
depository institutions and financial
services trade associations requested
that the effective date for the final rules
be extended from April 1, 2001 to
January 1, 2002. One of the comment
letters, signed jointly by four trade
associations, advised that financial
institutions need to receive guidance
““as soon as possible” from the Agencies
that the effective date will be
significantly delayed. The commenters
indicated that otherwise, many
institutions will need to temporarily
terminate certain insurance sales
programs, especially credit insurance
sales programs, for which the
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institutions would not be able to comply
by April 1, 2001.

The commenters stated that the
following implementation problems
support a significant delay in the
effective date of the final rules:

* Many of the larger depository
institutions underestimated the
magnitude of the compliance demands
required by the final rules, including the
training of a significant number of
individuals who currently sell
insurance “‘on behalf of” those
institutions as ““dual employees” or
nonaffiliated insurance agents who sell
from an institution’s premises.

* With respect to tEe credit disclosure
requirements in the final rules,
institutions must check every loan
application document pertaining to all
lending lines of credit, including
revising, inventorying, and restocking
all credit card applications at each
location of the institutions.

* Many institutions have
relationships with insurance
underwriters under which the
institutions use an application form
prepared by the underwriters. As a
result of the final rules, those
institutions must request that the
underwriters revise their application
documents to incorporate the
disclosures and consumer
acknowledgments required in the final
rules.

 Since changes to the application
documents of insurance underwriters
that are prepared for depository
institutions must be approved by state
insurance commissioners (in certain
situations, by state insurance
commissioners in all 50 states),
significant additional time will be
necessary for compliance with the final
rules.

* The marketing of certain insurance
products, such as credit insurance
products, by depository institutions was
significantly impacted by the final rules.
New marketing formats are under
development but will not be available
by April 1, 2001, for implementation by
third parties acting ‘“‘on behalf of”’
depository institutions.

The Agencies have determined that
the reasons submitted by the
commenters after the publication of the
final rules are sufficient to support a
significant delay of the effective date of
the final rules. The delay will provide
depository institutions and other
entities subject to the final rules with
sufficient time to become familiar with
the requirements and bring their
operations into compliance, thus
avoiding the need to curtail the
availability of insurance products and
annuities to the public.

The Agencies believe that a six-month
extension of the effective date to
October 1, 2001, should provide a
sufficient time for depository
institutions and other entities to comply
with the disclosure, customer
acknowledgment, and other
requirements in the final rules. This
period will provide sufficient
opportunity for analysis and training
without unreasonably delaying
important consumer protections.

Under the Administrative Procedure
Act (APA), an agency may suspend
general notice-and-comment rulemaking
procedures if the agency ‘““for good cause
finds (and incorporates the finding and
a brief statement of reasons therefor in
the rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(3)(B). The
Agencies find that they have good cause
to delay the effective date without first
soliciting comment concerning this
action. Because the effective date of the
final rules (April 1, 2001) is fast
approaching, it is impracticable to seek
further public comment before issuing
this amendment to the final rules
delaying the effective date of those
rules. In addition, such a delay is in the
public interest for the reasons
explaining above.

For similar reasons, the Agencies also
find that this action delaying the
effective date of the final rules must take
effect on April 1, 2001, which is less
than 30 days after publication of this
amendment to the final rules. As a
result, depository institutions and other
entities subject to the final rules will not
be required to comply with the new
insurance consumer protection
requirements for a brief period at the
beginning of April 2001, as they would
in the event that a 30-day, delayed
effective date were used.

III. Regulatory Analysis
A. Regulatory Flexibility Act

Under section 604 of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 604), a
final regulatory flexibility analysis is
required only for notice-and-comment
rulemakings conducted under section
553 of the APA. Since the Agencies find
that there is ““good cause’” under the
APA for not proceeding with notice-
and-comment rulemaking for this
amendment to the effective date for the
final rules, the RFA does not require
that a final regulatory flexibility analysis
be provided for this amendment.

The Agencies provided regulatory
flexibility analyses in the preamble to
the final rules published on December 4,
2000 (65 FR 75830—75837). In those

regulatory flexibility analyses, the
Agencies considered the likely impact
of the final rules on small entities and
determined that the final rules will not
have a significant impact on a
substantial number of small entities.

B. Executive Order 12866

The determinations made by the OCC
and OTS that the final rules did not
constitute a “‘significant regulatory
action” (65 FR 75837) apply to the rules
as amended by this effective date
revision.

C. Unfunded Mandates Act of 1995

The Unfunded Mandates Reform Act
of 1995 (UMA) applies only when an
agency is required to issue a general
notice of proposed rulemaking or a final
rule for which a general notice of
proposed rulemaking was published. 2
U.S.C. 1532. As noted above, the OCC
and OTS have determined, for good
cause, that this amendment to the final
rules may be issued without prior notice
and comment. Accordingly, the OCC
and OTS have concluded that the UMA
does not require an unfunded mandates
analysis of this amendment to the final
rules. The UMA finding made when the
related final rules were published is
found in the preamble of those rules (65
FR 75837-75838).

D. Executive Order 13132—Federalism

As described by the OCC and OTS in
the preamble to the final rules (65 FR
75838), there are consultation
requirements imposed on them by
section 6(c) of Executive Order 13132.
In accordance with those requirements
and of section 47(a)(3) of the FDIA, the
Agencies have consulted with the
National Association of Insurance
Commissioners concerning this
amendment to delay the effective date of
the rules.

Dated: March 9, 2001.

John D. Hawke, Jr.,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, March 12, 2001.

Jennifer J. Johnson,
Secretary of the Board.

By order of the Board of Directors, Federal
Deposit Insurance Corporation.

Dated at Washington, DC, this 13th day of
March, 2001.

Robert E. Feldman,

Executive Secretary.
By the Office of Thrift Supervision.
Dated: March 12, 2001.

Ellen Seidman,

Director.

[FR Doc. 01-6638 Filed 3—16—01; 8:45 am]

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 157
[Docket No. RM98-9-000, Order No. 603]

Revision of Existing Regulations
Under Part 157 and Related Sections of
the Commission’s Regulations Under
the Natural Gas Act; Correction

Issued March 13, 2001.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Technical amendment.

SUMMARY: In Order No. 603 published in
the Federal Register on May 14, 1999
(64 FR 26571) the Federal Energy
Regulation Commission inadvertently
removed a paragraph of the
Commission’s regulations that required
that a company report changes in rate
schedules authorized under the
Commission’s regulations. This
technical notice corrects the previous
error by amending the regulations to
add the removed paragraph.

DATES: Effective March 19, 2001.

FOR FURTHER INFORMATION CONTACT:

Michael J. McGehee, Office of Pipeline
Regulation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
2257.

Carolyn Van Der Jagt, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 208-2246.

SUPPLEMENTARY INFORMATION:

List of Subjects in 18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
record keeping requirements.

In consideration of the foregoing, the
Commission amends Part 157, Chapter [,
Title 18, Code of Federal Regulations, as
follows.

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

1. The authority for Part 157
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352.

2.1In §157.207, paragraphs (f) and (g)
are redesignated as (g) and (h),
respectively, and a new paragraph (f) is
added to read as follows:

§157.207 General reporting requirements.
* * * * *

(f) For each change in rate schedule
authorized under § 157.217, the
information specified in § 157.217(b);

* * * * *

David P. Boergers,

Secretary.

[FR Doc. 01-6654 Filed 3—16—01; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

21 CFR Part 291

42 CFR Part 8
RIN 0910-AA52

Opioid Drugs in Maintenance and
Detoxification Treatment of Opiate
Addiction; Repeal of Current
Regulations and Issuance of New
Regulations: Delay of Effective Date
and Resultant Amendments to the
Final Rule

AGENCY: Substance Abuse and Mental
Health Services Administration,
Department of Health and Human
Services.

ACTION: Final rule; delay of effective
date and resultant amendments to the
final rule.

SUMMARY: In accordance with the
memorandum of January 20, 2001, from
the Assistant to the President and Chief
of Staff, entitled “Regulatory Review
Plan,” published in the Federal Register
on January 24, 2001, this action
temporarily delays for 60 days the
effective date of the rule entitled
“Opioid Drugs in Maintenance and
Detoxification Treatment of Opiate
Addiction; Repeal of Current
Regulations and Issuance of New
Regulations” published in the Federal
Register on January 17, 2001 (66 FR
4076). It also amends the final rule
published on January 17 to extend by 60
days the dates outlines in the rule for
transitional certification of opioid
treatment programs so as to be
consistent with extending the effective
date by that amount of time. That rule
repealed the existing narcotic treatment
regulations enforced by the Food and
Drug Administration (FDA), and created
a new regulatory system based on an
accreditation model. It also shifted
administrative responsibility and
oversight of the program from FDA to
SAMHSA.

DATES: This rule is effective March 18,
2001. The effective date of the “Opioid
Drugs in Maintenance and
Detoxification Treatment of Opiate
Addiction” published in the Federal
Register on January 17, 2001 (66 FR
4076), is delayed for 60 days, from
March 19, 2001 to a new effective date
of May 18, 2001.

FOR FURTHER INFORMATION CONTACT:
Nicholas Reuter, Center for Substance
Abuse Treatment (CSAT), SAMHSA,
Rockwell II, 5600 Fishers Lane, Rm 12—
05, Rockville, MD 20857, 301—443—
0457, email: nreuter@samsha.gov.

SUPPLEMENTARY INFORMATION: To the
extent that 5 U.S.C. section 553 applies
to this action, it is exempt from notice
and comment because it constitutes a
rule of procedure under 5 U.S.C. section
553(b)(A). Alternatively, the
Department’s implementation of this
rule without opportunity for public
comment, effective immediately upon
publication today in the Federal
Register, is based on the good cause
exceptions in 5 U.S.C. section 553(b)(B)
and 553(b)(3). Seeking public comment
is impracticable, unnecessary and
contrary to the public interest. The
temporary 60-day delay in effective date
is necessary to give Department officials
the opportunity for further review and
consideration of new regulations,
consistent with the Assistant to the
President’s memorandum of January 20,
2001. Given the imminence of the
effective date, seeking prior public
comment on this temporary delay
would have been impractical, as well as
contrary to the public interest in the
orderly promulgation and
implementation of regulations.

List of Subjects in 42 CFR Part 8

Health professions, Levo-Alpha-
Acetyl-Methadol (LAAM), Methadone,
Reporting and recordkeeping
requirements.

Dated: January 14, 2001.
Tommy G. Thompson,
Department of Health and Human Services.

For the reasons set forth above, Part
8 of Title 42 of the Code of Federal
Regulations is amended as follows:

1. The authority citation for Part 8
continue to read as follows:

21 U.S.C. 823; Sections 301(d), 543,
and 1976 of the 42 U.S.C. 257a,
290aa(d), 290 dd-2, 300x—23, 300x—
27(a), 300y-11.

2. Section 8.11(d) is revised to read as
follows:

§8.11 Opioid treatment program
certification.
* * * * *



15348

Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/Rules and Regulations

(d) Transitional certification. OTPs
that before May 18, 2001 were the
subject of a current, valid approval by
FDA under 21 CFR, part 291 (contained
in the 21 CFR parts 200 to 299 edition,
revised as of July 1, 2000), are deemed
to be the subject of a current valid
certification for purposes of paragraph
(a)(11) of this section. Such “transitional
certification” will expire on August 17,
2001 unless the OTP submits the
information required by paragraph (b) of
this section to SAMHSA on or before
August 17, 2001. In addition to this
application, OTPs must certify with a
written statement signed by the program
sponsor, that they will apply for
accreditation within 90 days of the date
SAMHSA approves the second
accreditation body. Transitional
certification, in that case, will expire on
May 19, 2003. SAMHSA may extend the
transitional certification of an OTP for
up to one additional year provided the
OTP demonstrates that it has applied for
accreditation, that an accreditation
survey has taken place or is scheduled
to take place, and that an accreditation
decision is expected within a reasonable
period of time (e.g., within 90 days from
the date of survey). Transitional
certification under this section may be
suspended or revoked in accordance
with § 8.14.

* * * * *

[FR Doc. 01-6745 Filed 3—16—-01; 8:45 am]
BILLING CODE 4160-20-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, and 522

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for two approved new
animal drug applications (NADA’s) from
Wendt Laboratories, Inc., to First
Priority, Inc.

DATES: This rule is effective March 19,
2001.

FOR FURTHER INFORMATION CONTACT:
Norman J. Turner, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0214.
SUPPLEMENTARY INFORMATION: Wendt
Laboratories, Inc., 100 Nancy Dr., Belle
Plaine, MN 56011, has informed FDA
that it has transferred to First Priority,
Inc., 1585 Todd Farm Dr., Elgin, IL
60123, ownership of, and all rights and
interests in NADA 48-646 for
Therazone Injection and NADA 48-647
for Therazone Tablets. Accordingly, the
agency is amending the regulations in
21 CFR 520.1720a and 522.1720 to
reflect the transfer of ownership.

In addition, First Priority, Inc., has
not been previously listed in the animal
drug regulations as a sponsor of an
approved application. At this time, 21
CFR 510.600(c) is being amended to add
entries for the firm.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A), because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Parts 520 and 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, and 522 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding an entry for “First
Priority, Inc.” and in the table in
paragraph (c)(2) by numerically adding
an entry for “058829” to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(C)* * %
(1)* * %

Firm name and address

Drug labeler code

* * * * * * *
First Priority, Inc., 1585 Todd Farm Dr., Elgin, IL 60123 058829

* * * * * * *

(2) EE
Drug labeler code Firm name and address

* * * * * * *
058829 First Priority, Inc., 1585 Todd Farm Dr., Elgin, IL 60123.

* * * * * * *
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PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.1720a [Amended]

4. Section 520.1720a Phenylbutazone
tablets and boluses is amended in
paragraph (b)(3) by removing “015579”
and adding in its place “058829".

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

5. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.1720 [Amended]

6. Section 522.1720 Phenylbutazone
injection is amended in paragraph (b)(1)
by removing “015579” and adding in its
place “058829”.

Dated: February 9, 2001.

Claire M. Lathers,

Director, Office of New Animal Drug
Evaulation, Center for Veterinary Medicine.

[FR Doc. 01-6713 Filed 3—16-01; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF STATE

Bureau of Consular Affairs

22 CFR Part 42
[Public Notice 3555]

Visas: Documentation of Immigrants—
International Broadcasters

AGENCY: Bureau of Consular Affairs,
DOS.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule incorporates into
existing regulation a new special
immigrant visa classification for certain
international broadcasting employees of
the International Broadcasting Bureau of
the Broadcasting Board of Governors or
grantees of that Board. This addition to
the regulation results from an
amendment to the pertinent legislation.
The change will permit certain
broadcasting employees to receive
immigrant visas and apply for entry into
the United States as immigrants.
DATES: Effective date: This interim rule
is effective on April 18, 2001.

Comment date: Written comments
must be submitted on or before May 18,
2001.

ADDRESSES: Submit comments in
duplicate to the Chief, Legislation and
Regulations Division, Visa Services,
Department of State, 20520-0106, (202)
663—1204, e-mail odomhe@state.gov, or
fax at (202) 663—3898.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Chief, Legislation and
Regulations Division, Visa Services,
Department of State, Washington, DC
20520-0106.

SUPPLEMENTARY INFORMATION:
What Is the Authority for This Rule?

Pub. L. 106-536 created a new class
of special immigrants under INA
203(b)(4) for international broadcasting
employees. Such aliens must be seeking
to enter the United States to work as a
broadcaster for the International
Broadcasting Bureau of the Broadcasting
Board of Governors, or for a grantee of
the Broadcasting Board of Governors.
The alien’s accompanying spouse and
child(ren) are entitled to derivative
status. The law limits the number of
immigrants in this category to 100
annually, excluding spouses and
children for whom there is no numerical
limitation.

Interim Rule

How Is the Department Amending its
Regulation?

The Department is amending its
regulation at 22 CFR 42.32 by adding a
new paragraph (d)(8).

What Effect Will This Rule Have on
Current Regulations?

This rule authorizes consular officers
to accord fourth preference
employment-based special immigrant
classification to certain international
broadcasters. As with other classes of
fourth preference employment-based
immigrants, the alien must be the
beneficiary of an approved petition.

Administrative Procedure Act

The Department’s implementation of
this regulation as an interim rule is
based upon the “good cause” exceptions
found at 5 U.S.C. 553(b)(B) and (d)(3).
As the amendment to the regulation
simply implements without
interpretation a legislative mandate that
provides a benefit to aliens by extending
special immigrant status to a specific
class of aliens, the Department has
determined that it is unnecessary to
publish a proposed rule or to solicit
comments from the public. In view of
this benefit and since the amendment
applies to visas made available in any
fiscal year beginning on or after October
1, 2000, the rule will be made effective

immediately upon publication in the
Federal Register.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule, to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, and the Office of
Management and Budget has waived its
review process under section 6(a)(3)(A).

Executive Order 13132

This regulation will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.
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Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements.
List of Subjects in 22 CFR Part 42

Aliens, Immigrants, Passports and
Visas.
PART 42—[AMENDED]

1. The authority citation for Part 42
shall continue to read:

Authority: 8 U.S.C. 1104.

2. Amend §42.32 by adding a new
paragraph (d)(8) to read as follows:

§42.32 [Amended]
* * * * *
(d) * % %

(8) Certain United States international
broadcasting employees.

(i) Entitlement to status. An alien is
classifiable as a special immigrant under
INA 203(b)(4) as described in INA
101(a)(27)(M), if the consular office has
received a petition approved by the INS
to accord such classification, or official
notification of such an approval, and the
consular officer is satisfied from the
evidence presented that the alien is
within the class described in INA
101(a)(27)(M).

(ii) Entitlement to derivative status.
Pursuant to INA 203(d), and whether or
not named in the petition, the spouse or
child of any alien classified under INA
203(b)(4) as a special immigrant
qualified under this section, if not
otherwise entitled to an immigrant
status and the immediate issuance of a
visa, is entitled to derivative status
corresponding to the classification and
priority date of the beneficiary of the
petition.

* * * * *

Dated: December 22, 2000.

Maura Harty,

Acting Assistant Secretary for Consular
Affairs, U.S. Department of State.

[FR Doc. 01-6477 Filed 3—16—01; 8:45 am]
BILLING CODE 4710-06—P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Western Alaska—01-001]
RIN 2115-AA97

Safety Zone; Gulf of Alaska, Southeast
of Narrow Cape, Kodiak Island, AK

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Gulf of Alaska, southeast of Narrow
Cape, Kodiak Island, Alaska. The zone
is needed to protect the safety of
persons and vessels operating in the
vicinity of the safety zone during a
rocket launch from the Alaska
Aerospace Development Corporation,
Narrow Cape, Kodiak Island facility.
Entry of vessels or persons into this
zone is prohibited unless specifically
authorized by the Commander,
Seventeenth Coast Guard District, and
the Coast Guard Captain of the Port,
Western Alaska, or his on scene
representative. The intended affect of
the proposed safety zone is to ensure the
safety of human life and property during
the rocket launch.

DATES: This temporary final rule is
effective from 11 a.m. on March 23,
2001, until 8 p.m. on March 30, 2001.
ADDRESSES: The public docket for this
rulemaking is maintained by Coast
Guard Marine Safety Office Anchorage,
510 “L” Street, Suite 100, Anchorage,
AK 99501. Materials in the public
docket are available for inspection and
copying at Coast Guard Marine Safety
Office Anchorage. Normal Office hours
are 7:30 a.m. to 4 p.m., Monday through
Friday, except federal holidays.

FOR FURTHER INFORMATION CONTACT:
LCDR Rick Rodriguez, Marine Safety
Office Anchorage, at (907) 271-6700.
SUPPLEMENTARY INFORMATION:

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing a NPRM
and for making this regulation effective
in less than 30 days after Federal
Register publication. The parameters of
the zone will not unduly impair
business and transits of vessels. The
Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of each
launch and will grant general
permission to enter the safety zone
during those times in which the launch
does not pose a hazard to mariners.
Because the hazardous condition is
expected to last for approximately 5
hours of each day for eight days, and
because general permission to enter the
safety zone will be given during non-
hazardous times, the impact of this rule
on commercial and recreational traffic is
expected to be minimal. Therefore,
notice and comment is unnecessary.
Additionally, the process of scheduling
a rocket launch is uncertain due to
unforeseen delays that can cause
cancellation of the launch. The Coast

Guard attempts to publish a Final Rule,
with a 30-day window, as close to the
expected launch date as possible, when
it is conveyed to them in time. Any
delay encountered in this regulation’s
effective date would be unnecessary and
contrary to public interest since
immediate action is needed to protect
human life and property from possible
fallout from the rocket launch. This
safety zone should have minimal impact
on vessel transits and announcements
via Broadcast Notice to Mariners will
give vessels advanced notice of the
launch.

Background and Purpose

The Alaska Aerospace Development
Corporation (AADC) will launch an
unmanned rocket from their facility at
Narrow Cape, Kodiak Island, Alaska
sometime between 1 p.m. and 6 p.m.
each day between March 23, 2001 and
March 30, 2001. The safety zone is
necessary to protect spectators and
transiting vessels from the potential
hazards associated with the launch.

The Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of the launch
and will grant general permission to
enter the safety zone during those times
in which the launch does not pose a
hazard to mariners. Because the
hazardous condition is expected to last
for approximately 5 hours of each day
for eight days, and because general
permission to enter the safety zone will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic is expected to be
minimal.

Discussion of Regulation

From the latest information received
from the Alaska Aerospace
Development Corporation, the launch
window is scheduled for 5 hours each
day between March 23, 2001 and March
30, 2001. The size of the safety zone has
been set based upon the trajectory
information in order to provide a greater
safety buffer in the event that the launch
is aborted shortly after take-off. The
proposed safety zone includes an area
approximately 133 square nautical miles
in the Gulf of Alaska, southeast of
Narrow Cape, Kodiak Island, Alaska.
Specifically, the zone includes the
waters of the Gulf of Alaska that are
within the area by a line drawn from a
point located at 57(30.5' North,
152°23.5' West, thence southeast to a
point located at 57°22.0' North,
151°52.5' West, thence southwest to a
point located at 57°15.0" North,
152°00.0' West, and thence northwest to
a point located at 57°25.0' North,
152°29.5' West, and thence northeast to
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the point located at 57°30.5' North,
152°23.5' West. All coordinates
reference Datum: NAD 1983.

This safety zone is necessary to
protect spectators and transiting vessels
from the potential hazards associated
with the launch of the Alaskan
Aerospace rocket. The Coast Guard will
announce via Broadcast Notice to
Mariners the anticipated date and time
of the launch and will grant general
permission to enter the safety zone
during those times in which the launch
does not pose a hazard to mariners.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers whether this proposed rule
would have significant economic
impacts on a substantial number of
small entities. “Small entities”” include
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000. Because
the hazardous condition is expected to
last for approximately five hours of each
day for eight days, and because general
permission to enter the safety zone will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic should be
minimal. The Coast Guard believes
there will be minimal impact to small
entities. Therefore, the Coast Guard
certifies under 5 U.S.C. § 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(Public Law 104—121), the Coast Guard
offered to assist small entities in
understanding the rule so that they

could better evaluate its effects on them
and participate in the rulemaking
process.

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal Regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided that
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
economically significant and does not
cause an environmental risk to health or
risk to safety that may
disproportionately affect children.

Consultation and Coordination With
Indian Tribal Governments

This proposed rule will not have
tribal implications; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal law. Therefore, it is
exempt from the consultation
requirements of Executive Order 13175.
If tribal implications are identified
during the comment period we will
undertake appropriate consultations.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under Figure 21,
paragraph 34(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. The
justification for this categorical
exclusion is that this rule is to establish
a navigation safety zone. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

1. The authority citation for Part 165
continue to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.401-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. Add temporary § 165.T17-012 to
read as follows:

§165.T17-012 Alaska Aerospace
Development Corporation, Narrow Cape,
Kodiak Island, AK: Safety Zones.

(a) Description. This safety zone
includes an area approximately 133
square nautical miles in the Gulf of
Alaska, southeast of Narrow Cape,
Kodiak Island, Alaska. Specifically, the
zone includes the waters of the Gulf of
Alaska that are within the area bounded
by a line drawn from a point located at
57°30.5' North, 152°23.5' West, thence
southeast to a point located at 57°22.0'
North, 151°52.5' West, thence southwest
to a point located at 57°15.0’ North,
152°00.0' West, and thence northwest to
a point located at 57°25.0" North,
152°29.5' West, and thence northeast to
the point located at 57°30.5' North,
152°23.5' West. All coordinates
reference Datum: NAD 1983.

(b) Effective Dates. This regulation is
effective at 11 a.m. on March 23, 2001,
and terminates at 8 p.m. on March 30,
2001.

(c) Regulations. (1) The Captain of the
Port and the Duty Officer at Marine
Safety Office, Anchorage, Alaska can be
contacted at telephone number (907)
271-6700 or on VHF marine channel 16.

(2) The Captain of the Port may
authorize and designate any Coast
Guard commissioned, warrant, or petty
officer to act on his behalf in enforcing
the safety zone.

(3) The general regulations governing
safety zones contained in Title 33 Code
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of Federal Regulations, part 165.23
apply. No person or vessel may enter or
remain in this safety zone, with the
exception of attending vessels, without
first obtaining permission from the
Captain of the Port, or his on scene
representative. The Captain of the Port,
Western Alaska, or his on scene
representative may be contacted
onboard the U.S. Coast Guard cutter in
the vicinity of Narrow Cape via VHF
marine channel 16.

Dated: February 22, 2001.
W.J. Hutmacher,

Captain, U.S. Coast Guard, Captain of the
Port, Western Alaska.

[FR Doc. 01-6740 Filed 3—16—01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 416, 482, and 485
[HCFA—3049-F2]
RIN 0938-AK08

Medicare and Medicaid Programs;
Hospital Conditions of Participation:
Anesthesia Services: Delay of Effective
Date

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule; delay of effective
date.

SUMMARY: In accordance with the
memorandum of January 20, 2001, from
the Assistant to the President and Chief
of Staff, entitled “Regulatory Review
Plan,” published in the Federal Register
on January 24, 2001, this action
temporarily delays for 60 days the
effective date of the rule entitled
“Hospital Conditions of Participation:
Anesthesia Services,” published in the
Federal Register on January 18, 2001
(66 FR 4674). That rule concerns the
Anesthesia Services Condition of
Participation (CoP) for hospitals, the
Surgical Services Condition of
Participation for Critical Access
Hospitals (CAHs), and the Ambulatory
Surgical Center (ASC) Conditions of
Coverage—Surgical Services. That final
rule changes the physician supervision
requirement for certified registered
nurse anesthetists furnishing anesthesia
services in hospitals, CAHs, and ASCs.
Under that final rule, State laws will
determine which professionals are
permitted to administer anesthesia and
the level of supervision required,
recognizing a State’s traditional domain
in establishing professional licensure

and scope-of-practice laws. To the
extent that 5 U.S.C. section 553 applies
to this action, it is exempt from notice
and comment because it constitutes a
rule of procedure under 5 U.S.C. section
553(b)(3)(A). Alternatively, HCFA’s
implementation of this rule without
opportunity for public comment,
effective immediately upon publication
today in the Federal Register, is based
on the good cause exceptions in 5 U.S.C.
section 553(b)(3)(B) and 553(d)(3), in
that seeking public comment is
impracticable, unnecessary and contrary
to the public interest. The temporary 60-
day delay in effective date is necessary
to give Department officials the
opportunity for further review and
consideration of new regulations,
consistent with the Assistant to the
President’s memorandum of January 20,
2001. Given the imminence of the
effective date, seeking prior public
comment on this temporary delay
would have been impractical, as well as
contrary to the public interest, in the
orderly promulgation and
implementation of regulations.
DATES: The effective date of the final
rule, Hospital Conditions of
Participation: Anesthesia Services,
published in the Federal Register on
January 18, 2001 (66 FR 4674), is
delayed for 60 days, from March 19,
2001 to a new effective date of May 18,
2001.
FOR FURTHER INFORMATION CONTACT:
Stephanie Dyson, Health Care Financing
Administration, (410) 786-9226.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774
Medicare—Supplementary Medical
Insurance Program)

Dated: February 27, 2001.
Michael McMullan,

Acting Deputy Administrator, Health Care
Financing Administration.

Approved: March 12, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 01-6773 Filed 3—16-01; 8:45 am)|]
BILLING CODE 4120-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 46
RIN 0925-AA14

Protection of Human Research
Subjects: Delay of Effective Date

AGENCY: Department of Health and
Human Services (DHHS).

ACTION: Final rule; delay of effective
date.

SUMMARY: In accordance with the
memorandum of January 20, 2001, from
the Assistant to the President and Chief
of Staff, entitled A Regulatory Review
Plan, published in the Federal Register
on January 24, 2001, this action
temporarily delays for 60 days the
effective date of the rule entitled
Protection of Human Subjects,
published in the Federal Register on
January 17, 2001, 66 FR 3878.

That rule concerns Protection of
Human Subjects, Additional Protections
for Pregnant Women and Human
Fetuses Involved in Research, and
Pertaining to Human In Vitro
Fertilization. To the extent that 5 U.S.C.
section 553 applies to this action, it is
exempt from notice and comment
because it constitutes a rule of
procedure under 5 U.S.C. section
553(b)(A).

Alternatively, the Department’s
implementation of this rule without
opportunity for public comment,
effective immediately upon publication
today in the Federal Register, is based
on the good cause exceptions in 5 U.S.C.
section 553(b)(B) and 553(d)(3)—
Seeking public comment and delaying
the effective date of this rule would be
impracticable, and contrary to the
public interest. The temporary 60-day
delay in effective date is necessary to
give Department officials the
opportunity for further review and
consideration of regulations that had
been published in the Federal Register
as of January 20, 2001, but had not yet
taken effect as of that date. Given the
imminence of the effective date, seeking
prior public comment on this temporary
delay would have been impracticable, as
well as contrary to the public interest in
the orderly promulgation and
implementation of regulations.

DATES: The effective date of the Final
Rule, Protection of Human Subjects,
published in the Federal Register on
January 17, 2001, at 66 FR 3878 is
delayed for 60 days, from March 19,
2001 to a new effective date of May 18,
2001.
FOR FURTHER INFORMATION CONTACT:
Melody Lin, Ph.D., Office for Human
Research Protections (OHRP) 6100
Executive Blvd., Suite 3B01, Rockville,
MD 20892-7505. Telephone 301-496—
7005. Email LinM@od.nih.gov.

Dated: January 14, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 01-6808 Filed 3-15-01; 12:17 pm]
BILLING CODE 4160-17-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 95-31; FCC 01-64]

Reexamination of Comparative
Standards for Noncommercial
Educational Applicants

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission affirmed its
April 2000 decision to use a point
system to select among mutually
exclusive noncommercial educational
(NCE) broadcast applicants on reserved
channels. In response to requests for
additional information, the Commission
clarified various aspects of the new
system and revised several rules to
reflect the clarifications. Appendix D to
the decision identifies approximately
1,500 pending applications that are
members of closed mutually exclusive
groups on reserved channels. The
Commission will issue a public notice
announcing a date by which those
applicants must file either a supplement
to claim points or a settlement
agreement. The Commission will waive
its rules to permit timely filed
settlements to exceed the amount of the
applicants’ reasonable and prudent
expenses.

DATES: Effective April 18, 2001.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.
Internet address: http://www.fcc.gov.
FOR FURTHER INFORMATION CONTACT:
Irene Bleiweiss, Federal
Communications Commission, Mass
Media Bureau, Audio Services Division,
445 12th Street, SW., Washington, DC
20554, (202) 418-2700. Internet address:
ibleiwei@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order
adopted February 15, 2001, and released
February 28, 2001, which affirms and
clarifies earlier action in this proceeding
(See 65 FR 36375, June 8, 2000; 66 FR
3884, January 17, 2001). The complete
text of this Memorandum Opinion and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room CY—
A257), 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 1231 20th
Street, NW., Washington, DC 20036. The
text and list of applicants in Appendix

D can also be obtained over the internet,
in the headlines section of the FCC’s
home page http://www.fec.gov.

Synopsis of Order

1. On February 28, 2001, the
Commission released a decision
responding to seventeen Petitions for
Reconsideration and/or Clarification of
noncommercial educational (NCE)
broadcast selection procedures adopted
in April 2000. The decision clarifies
filing procedures and selection methods
for mutually exclusive applicants
seeking to construct new or to make
major changes to existing reserved
channel NCE broadcast stations
including FM, FM translator, and
television stations. While providing
additional guidance to applicants, the
decision leaves the point system that
will be used to select among applicants
basically unchanged from that adopted
in April 2000.

2. Future applicants seeking to build
new reserved channel NCE stations or to
make major changes to such existing
stations will file applications during a
“filing window.” They will claim points
as part of their original application,
based on their qualifications at the time
of filing. If mutually exclusive
applications are received during the
filing window the Commission will use
a point system and tie breakers to select
among them. Each applicant’s
characteristics at the time of filing will
determine that applicant’s maximum
points and its maximum position in a
tie breaker. If an applicant makes
changes after filing that detract from the
original proposal, it will lose points.

3. Procedures will differ somewhat for
pending applications, because those
applications did not contain any point
information at the time of filing.
Procedures will depend on whether the
applicant is in a group that is
considered ‘“closed” or “open” in terms
of whether it is subject to future
competition from additional parties.

4. Appendix D to the Commission’s
decision lists the applicants in “closed”
groups. With respect to these applicants
the Commission will issue a public
notice announcing a supplement date,
approximately 30 days thereafter. By
that date, applicants in “closed” groups
must file either a settlement agreement
or a supplement to claim points.
Applicants filing neither will be
dismissed. The Commission will waive
its rules to permit closed group
applicants that file settlements on or
before the supplement date to receive
consideration that exceeds reasonable
and prudent expenses.

5. Two types of settlements are
acceptable: Universal settlements and

technical solutions, each of which
allows immediate grant of an
authorization. Universal settlements
resolve the claims of all applicants in
the mutually exclusive group. Technical
solutions make it possible, by means of
a minor engineering change, for one
applicant to remove itself from the
group on the four corners of its
application without affecting the
viability of any other applicants.

6. Non-settling applicants in closed
groups must file point supplements to
remain viable. They may claim non-
technical points based on their
qualifications as of the future
“supplement date” to be announced by
public notice. To some degree this may
enable existing applicants to enhance
their positions. For example, an
applicant that unconditionally
withdraws pending applications prior to
the supplement date would not count
those stations for purposes of the tie
breaker which favors applicants with
fewer pending applications. Not all
point factors can be enhanced in that
manner, however. For example, only
those applicants that have been local for
a full two years by the supplement date
can claim points as an “established”
local applicant. An organization cannot
be considered established through its
later actions, such as by changing in its
board of directors after our adoption of
the point system. Applicants also will
not be permitted to claim additional
points based on recent technical
changes, because applications have
already been studied for technical
matters and changes now would cause
undue delay. The applicant’s technical
points will be examined as of the date
on which we issued a “B”’ cut-off public
notice establishing the closed group or,
if no such notice has been issued, as of
April 21, 2000, the release date of our
Report and Order in this proceeding.
These dates establish maximum points,
which will be reduced if the applicant
makes detracting changes thereafter.

7. With respect to the final type of
applicants (those with pending
applicants that are still “open” to future
competition because they were never
placed on an “A” cut-off notice) such
applicants will be considered along
with any additional applications filed
within the first filing window. Pending
applicants in open proceedings have
two options for claiming points. If an
applicant chooses to keep its
application pending, it may amend that
application during the first filing
window to enhance its proposal and
claim the points for which it would
qualify as of the close of the filing
window. Alternatively, an applicant
may withdraw its pending application
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prior to the first filing window and file
a new application that includes point
information within that window. In
either case, existing applicants that are
subject to competition will have the
same opportunity as new applicants to
submit their best proposals during the
first filing window.

8. The Commission’s decision makes
several other clarifications. The rules
are amended to clarify that, to the extent
that attribution is relevant to an NCE
station, the attribution standards
contained in the notes to 47 CFR
73.3555 (the commercial ownership
rule) will apply. The rules are amended
to incorporate the provision that
government entities are considered local
throughout their areas of jurisdiction. It
is clarified that the NCE standards for
fair distribution pursuant to 47 U.S.C.
307(b) are based on whether a station is
the first or second reserved channel FM
station received by a substantial
population within the station’s 60dBu
contour. For NCE 307(b) purposes, it is
immaterial whether there are also
stations operating on non-reserved
channels with noncommercial formats
and whether there are other NCE
stations licensed to a particular
community. It is clarified that consortia
of schools can qualify for the state-wide
network credit. It is clarified that for
purposes the point system and its tie
breakers, radio applicants (whether full
service or translator) will count as their
existing stations and applications, AM,
FM, and FM translator stations other
than fill-in stations. Television
applicants will count UHF, VHF, and
Class A stations. To ensure efficient
processing the Commission will waive
the requirement that applications for
new NCE FM stations and major
changes to existing mutually exclusive
NCE FM stations be amended pursuant
to Docket No. 98-93 to provide city
grade coverage.

Supplemental Final Regulatory
Flexibility Analysis

As required by the Regulatory
Flexibility Act (“RFA”), an Initial
Regulatory Flexibility Analysis
(“IRFA”’) was incorporated in the
Further Notice of Proposed Rulemaking
and a Final Regulatory Flexibility
Analysis (FRFA) was incorporated in
the Report and Order. In the Matter of
Reexamination of the Comparative
Standards for Noncommercial
Educational Applicants, MM Docket No.

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601, has
been amended by the Contract with America
Advancement Act of 1996, Pub. L. No. 104-121, 110
Stat. 847 (1996) (“CWAAA”). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (“SBREFA”).

95-31, Further Notice of Proposed Rule
Making, 63 FR 58358 (October 30,
1998), 13 FCC Rcd 21167 (1998)
(Further Notice); Report and Order, 65
FR 36375 (June 8, 2000), 15 FCC Rcd
7386 (2000). This present Supplemental
Final Regulatory Flexibility Analysis
(“Supplemental FRFA”’) conforms to the
RFA as amended by the Contract with
America Advancement Act of 1966,
Public Law 104-121, 110 Stat. 847
(1996) (“CWAAA?”). Subtitle II of the
CWAAA is The Small Business
Regulatory Enforcement Fairness Act of
1996 (“SBREFA”). See 5 U.S.C. 604.

Need For and Objectives of the
Memorandum Opinion and Order

In the Report and Order, the
Commission established a point system,
a type of simplified paper hearing, to
select among applicants competing to
construct new noncommercial
educational (NCE) broadcast stations on
channels reserved for NCE use. The
Commission received petitions
requesting reconsideration and
clarification of a variety of issues. This
Memorandum Opinion and Order
affirms the use of a point system and the
elements therein, but makes the
following clarifications: (1) Attribution
standards applicable to NCE stations are
clarified; (2) the stated policy that
government entities are considered local
throughout their areas of jurisdiction is
incorporated into the rules; (3) it is
clarified that first and second NCE aural
signals received, rather than those
licensed to a community, will be
considered for the threshold fair
distribution analysis and that, if fair
distribution is not decisive only
equivalent mutually exclusive
applications with respect to fair
distribution will proceed to be
considered under a point system; (4) the
manner in which applicants will claim
points is clarified; and (5) the manner in
which to count translator stations is
clarified. Additionally, the
Memorandum Opinion and Order gives
applicants in pending closed groups of
mutually exclusive applications a
limited opportunity to settle for more
than reasonable and prudent expenses.

Summary of Significant Issues Raised by
the Public Comments in Response to the
FRFA

No comments were received in direct
response to the FRFA in MM Docket No.
95-31. Two Petitioners for
Reconsideration, while not addressing
the FRFA, ask for clarification of
whether small community colleges with
fewer than five campuses can qualify for
state-wide network points. The
Memorandum Opinion and Order

clarifies that small colleges that form
consortiums with other colleges, so that
at least five campuses are served, can so
qualify. See infra.

Description and Estimate of the Number
of Small Entities to Which Rules Will

Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that will be affected by the rules. 5
U.S.C. 603(b)(3). The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small organization,” “small business,”
and “small governmental jurisdiction.”
In addition, the term ““small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. See 5 U.S.C. 601(3);
15 U.S.C. 632. A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the Small Business
Administration (“‘SBA”). Small
Business Act, 15 U.S.C. 632 (1996). A
small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” 5 U.S.C.
601(4). Nationwide, as of 1992, there
were approximately 275,801 small
organizations. 1992 Economic Census,
U.S. Bureau of Census, Table 6 (special
tabulation of data under contract to
Office of Advocacy of U.S. Small
Business Administration). “Small
governmental jurisdiction” generally
means ‘‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.” 5
U.S.C. 601(4). The Census Bureau
estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (91 percent) are
small entities.

The rules adopted in this Order will
apply to television and radio stations
licensed to operate on channels reserved
as “‘noncommercial educational.”
Specifically, the rules will affect
reserved channel FM, FM translator,
and TV stations that apply to make
major changes to those existing stations
and to applicants for permits to
construct new reserved channel FM, FM
translator, and TV stations. Stations that
operate on non-reserved channels, such
as TV translator stations and AM
stations are not affected. Stations in low
power services (LPTV and LPFM) also
are not affected.



Federal Register/Vol. 66, No. 53/Monday, March 19, 2001/Rules and Regulations

15355

With respect to television stations, the
Small Business Administration defines
a television broadcasting station that has
no more than $10.5 million in annual
receipts as a small business. Television
broadcasting stations consist of
establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services.
Television stations that the Federal
Communications Commission (FCC)
would consider commercial, as well as
those that the FCC would consider
noncommercial educational, are
included in this industry. Also included
are other establishments primarily
engaged in television broadcasting and
which produce taped television program
materials. Separate establishments
primarily engaged in producing taped
television program materials are
classified under another SIC number.

For 1992 the total number of
television stations that produced less
than $10.0 million in revenue was 1,155
of the 1,509 television stations then
operating, both commercial and
noncommercial, or 77 percent. As of
February 1, 2001, of the 1,667 total
television stations, 374 were
noncommercial educational. Thus, we
estimate that the proposed rules will
potentially affect 288 (77 percent of 374)
noncommercial educational television
stations that are small businesses. These
existing stations would only be affected
if they file an application for major
modification of their existing facilities,
and if another applicant files a mutually
exclusive application. These estimates
may overstate the number of small
entities since the revenue figures on
which they are based do not include or
aggregate revenues from non-television
affiliated companies. On the other hand
they may understate the number of
small entities, because we believe that a
larger percentage of noncommercial
educational stations are small
businesses than the percentage
applicable to the television industry as
a whole. We recognize that the proposed
rules may also affect minority and
women owned stations, some of which
may be small entities. In 1997,
minorities owned and controlled 38
(3.2%) of 1,193 commercial television
stations in the United States.
Comparable figures are not available for
noncommercial stations. According to
the U.S. Bureau of the Census, in 1987
women owned and controlled 27 (1.9%)
of 1,342 commercial and
noncommercial television stations in
the United States. The proposal would
also affect pending and future mutually
exclusive applications for

noncommercial television stations. As
of February 2001, there are currently 89
pending applications for 31 channels
reserved for noncommercial educational
television usage.

The rules would also affect
noncommercial educational radio
stations. The SBA defines a radio
broadcasting station that has no more
than $5 million in annual receipts as a
small business. 13 CFR 121.201, SIC
code 4832. A radio broadcasting station
is an establishment primarily engaged in
broadcasting aural programs by radio to
the public. 1992 Census, Series UC92—
S—1, at Appendix A-9. Radio stations
that the Federal Communications
Commission (FCC) would consider
commercial, as well as those that the
FCC would consider noncommercial
educational, are included in this
industry. Also included are entities
which primarily are engaged in radio
broadcasting and which produce radio
program materials. However, radio
stations which are separate
establishments and are primarily
engaged in producing radio program
material are classified under another
SIC number. The 1992 Census indicates
that 96 percent of radio station
establishments produced less than $5
million in revenue in 1992. The Census
Bureau counts radio stations located at
the same facility as one establishment.
Therefore, each colocated AM/FM
combination counts as one
establishment. Official Commission
records indicate that 11,334 individual
radio stations were operating in 1992.
FCC News Release, No. 31327 (January
13, 1993). As of February 1, 2001,
Commission records indicate that
12,751 radio stations were operating. Of
that radio station total, 2,170 stations
were noncommercial educational FM
radio stations. Thus, we estimate that
2,083 (96%) of these noncommercial
educational stations are small
businesses, possibly more because we
believe that a greater percentage of
noncommercial educational stations are
small businesses than of the radio
industry overall. These existing stations
would only be affected by the proposal
if they choose to file applications for
major modification of facilities and if
their applications are mutually
exclusive with the application of
another noncommercial entity.
Applicants for new NCE radio stations
would also potentially be affected. As of
February 2001 there were 439 pending
mutually exclusive groups of 1,356
applications, for new noncommercial
FM radio stations. We also note that this
proposal will affect future full service
FM applications. It also will affect

pending and future noncommercial FM
translator applicants. As of February 1,
2001 there were 43 pending mutually
exclusive groups of 97 applications for
reserved channel FM translator stations.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

Most of the provisions of the Report
and Order are unchanged by the
Memorandum Opinion and Order. As
noted in the Report and Order, the point
system is expected to reduce the overall
administrative burden of the
Commission’s application processes on
applicants and the Commission. Use of
a point system will eliminate the
expense of preparing for and appearing
at lengthy traditional hearings.
Applicants should also receive
decisions faster, because the
Commission will make numerical
calculations instead of preparing
detailed hearing decisions. These
savings should more than offset the time
that would be required for applicants to
gather and submit documentation
supporting the points claimed. No
additional professional services are
required by applicants filing under
these revised rules. Further, the cost of
compliance will not vary between large
and small entities.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

All significant alternatives presented
in the petitions and responsive
comments were considered. The
alternatives considered generally would
affect all reserved channel applicants,
regardless of whether they are small or
large entities, and whether they are
seeking to construct small or large
stations. For example, the Commission
considered but did not adopt
suggestions to use lotteries rather than
a point system, to adjust the previously
established qualifications needed to
receive various points, and to adopt
points for new factors such as radio
reading services. While generally
affirming the choices made previously
in its Report and Order in this
proceeding, MM Docket No. 95-31, 15
FCC Rcd 7386 (2000), the Commission
clarified various matters. Only one
clarification specifically affects small
entities. In response to a concern raised
by community colleges, the Commission
clarified that existing rules permit
applicants with fewer than 5 colleges/50
secondary schools of their own to
qualify as state-wide networks if
through a consortium or similar
arrangement they are also able to count
schools under the authority of other
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educators to which they regularly
provide curriculum programming. This
option may benefit small entities. We
expect that there is no significant
economic impact on small entities as a
result of this clarification. We will
continue to consider small entities
favorably in the point system, in that
they are more likely than large entities
to qualify for the points awarded for
diversity of ownership, established local
entity, and in a tie breaker for number
of existing authorizations and
applications.

Report to Congress

The Commission will send a copy of
the Memorandum Opinion and Order,
including this Supplemental FRFA, in a
report to be sent to Congress pursuant
to the Congressional Review Act. See 5
U.S.C. 801(a)(1)(A). In addition, the
Commission will send a copy of this
Memorandum Opinion and Order,
including this Supplemental FRFA, to
the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Memorandum Opinion and Order
and Supplemental FRFA, (or summaries
thereof) will also be published in the
Federal Register pursuant to 5 U.S.C.
604(b).

List of Subjects in 47 CFR Parts 73 and
74

Radio broadcasting, Television
broadcasting.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Regulatory Text

For the reasons discussed in the
preamble, parts 73 and 74 of Chapter 1
of Title 47 of the Code of Federal
Regulations are amended as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read:

Authority: 47 U.S.C. 154, 303, 334, and
336.

2. Section 73.3555 is amended by
revising the last sentence of paragraph
(f) to read as follows:

§73.3555 Multiple ownership.

(f) * * * However, the attribution
standards set forth in the Notes to this
section will be used to determine
attribution for noncommercial
educational FM and TV applicants, such
as in evaluating mutually exclusive

applications pursuant to subpart K.
* * * * *

3. Section 73.7000 is amended by
revising the definition of “Local
applicant” to read as follows:

§73.7000 Definition of terms (as used in
subpart K only).
* * * * *

Local applicant: An applicant
physically headquartered, having a
campus, or having 75% of board
members residing within 25 miles of the
reference coordinates for the community
to be served, or a governmental entity

within its area of jurisdiction.
* * * * *

4. Section 73.7002 is amended by
revising paragraph (b) to read as follows:

§73.7002 Fair distribution of service on
reserved band FM channels.
* * * * *

(b) In an analysis performed pursuant
to paragraph (a) of this section, a full
service FM applicant that will provide
the first or second reserved channel
noncommercial educational (NCE) aural
signal received by at least 10% of the
population within the station’s 60dBu
(1mV/m) service contours will be
considered to substantially further fair
distribution of service goals and to be
superior to mutually exclusive
applicants not proposing that level of
service, provided that such service to
fewer than 2,000 people will be
considered insignificant. First service to
2,000 or more people will be considered
superior to second service to a
population of any size. If only one
applicant will provide such first or
second service, that applicant will be
selected as a threshold matter. If more
than one applicant will provide an
equivalent level (first or second) of NCE
aural service, the size of the population
to receive such service from the
mutually exclusive applicants will be
compared. The applicant providing the
most people with the highest level of
service will be awarded a construction
permit, if it will provide such service to
5,000 or more people than the next best
applicant. If none of the applicants in a
mutually exclusive group would
substantially further fair distribution
goals, all applicants will proceed to
examination under a point system. If
two or more applicants will provide the
same level of service to an equivalent
number of people (differing by less than
5,000), only those equivalent applicants
will be considered together in a point
system.

* * * * *

5. Section 73.7003 is amended by
adding two new sentences to the end of
paragraphs (b)(2) and (c)(1) and adding
new paragraphs (e) and (f) to read as
follows:

§73.7003 Point system selection
procedures.
* * * * *

(b) * * %

(2) * * * Radio applicants will count
commercial and noncommercial AM,
FM, and FM translator stations other
than fill-in stations. Television
applicants will count UHF, VHF, and

Class A stations.
* * * * *

(C) * * *

(1) * * * Radio applicants will count
commercial and noncommercial AM,
FM, and FM translator stations other
than fill-in stations. Television
applicants will count UHF, VHF, and

Class A stations.
* * * * *

(e) For applications filed after April
21, 2000, an applicant’s maximum
qualifications are established at the time
of application and will be reduced for
any post-application changes that
negatively affect any evaluation
criterion.

(f) For applications filed on or before
April 21, 2000, an applicant’s maximum
qualifications are established as of the
relevant date listed in paragraph (f)(1),
(2), or (3) of this section. After the
relevant date for determining an
applicant’s maximum points, points
will be reduced for any changes that
negatively affect any evaluation
criterion. Applicants will establish their
qualifications according to the
following:

(1) If the applicant is in a group for
which a “B” cut-off notice issued prior
to April 21, 2000 its maximum non-
technical qualifications are established
as of the date by which applicants must
supplement their applications to supply
point information, and its maximum
technical qualifications are established
as of the date of the “B”’ cut-off notice;

(2) If the applicant is in a group for
which an “A” cut-off notice issued prior
to April 21, 2000 but for which no “B”
cut-off notice issued, its maximum non-
technical qualifications are established
as of the date by which applicants must
supplement their applications to supply
point information, and its maximum
technical qualifications are established
as of April 21, 2000;

(3) If the applicant was neither placed
on an “A” cut-off list prior to April 21,
2000 nor filed in response to such an
“A” cut-off list, it is subject to
competition from applications filed
within the first filing window, and its
maximum technical and non-technical
qualifications will be determined as of
the close of the first filing window.
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PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

1. The authority citation for part 74
continues to read:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
and 554.

2. Section 74.1233 is amended by
revising paragraphs (e)(3)(i) and (ii) to
read as follows.

§74.1233 Processing FM translator and
booster station applications.

* * * * *

(e) * x %
(3) * x %

(i) Existing authorizations. Each
applicant’s number of existing radio
authorizations (licenses and
construction permits for AM, FM, and
FM-translators but excluding fill-in
translators) as of the time of application
shall be compared, and the applicant
with the fewest authorizations will be
chosen as tentative selectee. If each
applicant is applying for a fill-in
translator only, and consideration of its
other radio stations is not dispositive,
its number of existing fill-in translator
authorizations will also be considered,
and the fill-in applicant with the fewest
fill-in authorizations will be chosen as
tentative selectee.

(ii) Existing applications. If a tie
remains, after the tie breaker in
paragraph (e)(3)(i) of this section, the
remaining applicant with the fewest
pending radio new and major change
applications (AM, FM, and non fill-in
FM translators) will be chosen as
tentative selectee. If each applicant is
applying for a fill-in translator only, and
consideration of its other radio stations
is not dispositive, its number of existing
fill-in translator applications will also
be considered, and the fill-in applicant
with the fewest fill-in authorizations
will be chosen as tentative selectee.

* * * * *

[FR Doc. 01-6637 Filed 3—16—01; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 031201C]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery off the Southern Atlantic
States; Closure of the Penaeid Shrimp
Fisheries off South Carolina and
Georgia

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of the penaeid shrimp
fisheries in the exclusive economic zone
(EEZ) off South Carolina and Georgia.

SUMMARY: NMFS closes the trawl fishery
for penaeid shrimp, i.e., brown, pink,
and white shrimp, in the EEZ off South
Carolina and Georgia. This closure
action is taken in accordance with the
procedures and criteria specified in the
Fishery Management Plan for the
Shrimp Fishery of the South Atlantic
Region (FMP) and its implementing
regulations and is intended to protect
the spawning stock of white shrimp that
has been severely depleted by unusually
cold weather conditions.

DATES: The closure is effective March
13, 2001 until the effective date of a
notification of opening which will be
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, 727-570-5305; fax:
727-570-5583; e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
commercial penaeid shrimp fishery in
the South Atlantic Region is managed
under the FMP. The FMP was prepared
by the South Atlantic Fishery
Management Council (Council) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The FMP and implementing
regulations at 50 CFR 622.35(d) provide
the procedures, criteria, and authority
for a concurrent closure of the EEZ
adjacent to South Atlantic states that
have closed their waters to harvest of
brown, pink, and white shrimp to
protect the white shrimp spawning
stock that has been severely depleted by
cold weather. Consistent with those
procedures and criteria, the states of
Georgia and South Carolina have
determined, based on standardized

assessments, that unusually cold
temperatures have resulted in at least an
80-percent reduction of the white
shrimp populations in their respective
state’s waters. Both states have closed
their waters to the harvest of brown,
pink, and white shrimp and have
requested that the Council recommend
that NMFS implement a concurrent
closure of the EEZ off Georgia and South
Carolina. The Council convened a
review panel to evaluate the data
supporting the states’ requests. Based on
the review panel’s recommendation, the
Council approved the states’ requests
and requested that NMFS concurrently
close the EEZ off Georgia and South
Carolina to the harvest of brown, pink,
and white shrimp. NMFS has
determined that the recommended
closure conforms with the procedures
and criteria specified in the FMP and
implementing regulations, the
Magnuson-Stevens Act, and other
applicable law and, therefore,
implements the closure effective March
13, 2001. The closure will be effective
until the ending dates of the closures in
the respective states’ waters, but may be
ended earlier based on the states’
request. In no case will the closure
remain effective after June 15, 2001.
NMFS will terminate the closure of the
EEZ by filing a notification to that effect
with the Office of the Federal Register.

During the closure, no person may: (1)
trawl for brown, pink, or white shrimp
in the EEZ off Georgia or South
Carolina; (2) possess on board a fishing
vessel brown, pink, or white shrimp in
or from the EEZ off Georgia or South
Carolina unless the vessel is in transit
through the area and all nets with a
mesh size of less than 4 inches (10.2 cm)
are stowed below deck; or (3) use or
have on board a vessel trawling in that
part of the EEZ off Georgia or South
Carolina that is within 25 nautical miles
of the baseline from which the territorial
sea is measured a trawl net with a mesh
size less than 4 inches (10.2 cm).

Classification

This action responds to the best
available information recently obtained
from the fishery. The closure must be
implemented immediately to protect the
severely depleted spawning stock of
white shrimp off Georgia and South
Carolina and avoid overfishing. This
action complements closures already
imposed by the respective states. Any
delay in implementing this action
would be impractical and contradictory
to the Magnuson-Stevens Act, the FMP,
and the public interest. NMFS finds for
good cause, that the implementation of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
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553(d), a delay in the effective date is
waived.

This action is authorized by 50 CFR
622.35(d) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 13, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-6623 Filed 3—13-01; 4:24 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 000822244-1060-03;
.D. 030201B]

RIN 0648-A066

Fisheries Off West Coast States and in
the Western Pacific Western Pacific
Pelagic Fisheries; Hawaii-based
Pelagic Longline Area Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule;
notification of closure; clarification of
closure requirements; request for
comments.

SUMMARY: NMFS announces that the
limit on the number of longline sets
specified for Hawaii longline fishing
restricted Area B, from January 1, 2001,
through March 14, 2001, will not be
reached. Therefore, NMFS will allow
longline fishing to continue in Area B
through March 14, 2001. Further, NMFS
clarifies that from March 15, 2001
through May 31, 2001, the use of
longline gear by vessels registered for
use under Hawaii longline limited
access permits (Hawaii-based
longliners) is prohibited everywhere.
Closure of Hawaii’s longline fishery
takes effect at 0001 hours local time (1.t.)
on March 15, 2001, at which time all
Hawaii longliners at sea must have
ceased fishing operations, removed their
longline gear from the water, and be in
active transit to the next port of call.
DATES: This emergency interim rule is
effective from March 14, 2001 through
August 20, 2001.

ADDRESSES: Send comments regarding
any ambiguity or unnecessary
complexity arising from the language
used in this rule to Dr. Charles Karnella,
NMFS, Pacific Islands Area Office

(PIAO), 1601 Kapiolani Blvd., Suite
1110, Honolulu, HI 96814—4700.

FOR FURTHER INFORMATION CONTACT:
Alvin Katekaru, PIAO, at 808—973-2935,
ext. 207.

SUPPLEMENTARY INFORMATION:
Emergency interim measures (66 FR
11120, February 22, 2001) governing the
Hawaii-based longline fishery require
the NMFS Southwest Region Regional
Administrator to inform Hawaii-based
longliners when further use of longline
gear to fish for Pacific pelagic
management unit species is prohibited
in Hawaii Longline Fishing Restricted
Area B (all waters bounded on the south
by 28° N. lat., on the north by 44° N. lat.,
on the east by 137° W. long. and on the
west by 150° W. long; and all waters
bounded on the south by 28° N. lat., on
the north by 44° N. lat., on the east by
168° W. long. and on the west by 173°
E. long.). Based on longline observer
information, the total amount of
longline fishing effort expended by
Hawaii-based longliners in Area B
through March 14, 2001, will be close
to, but less than, the limit of 77 longline
sets allowed in the area; therefore,
closure of Area B will coincide with
closure of the Hawaii-based longline
fishery on March 15, 2001.

At present, emergency measures
prohibit the use of longline gear in
Hawaii Longline Fishing Restricted Area
A (waters bounded on the south by 28°
N. lat., on the north by 44° N. lat., on
the east by 150° W. long., and on the
west by 168° W. long.). For Area B
(previously described) and Hawaii
Longline Fishing Restricted Area C
(waters bounded on the south by 0° lat.,
on the north by 28° N. lat., on the east
by 137° W. long., and on the west by
173° E. long.), longline fishing is
prohibited from March 15, 2001,
through May 31, 2001. Closure of Areas
B and C, in addition to the currently
closed Area A, is intended to comply
with an order issued by the U.S. District
Court for the District for Hawaii (Order
Further Amending Order Modifying
Provisions of Order of Injunction,
August 4, 2000) in Center for Marine
Conservation v. NMFS, Civ. No. 99-
00152. Under the Order, longline fishing
by Hawaii-based longliners is prohibited
from March 15, 2001, through May 31,
2001.

When the emergency interim
measures to close the Hawaii longline
fishery were initially promulgated on
August 25, 2000 (65 FR 51992), NMFS
surmised that closing the longline
fishing restricted areas, which
encompass about 10 million square
miles of the central and western Pacific
Ocean, from March 15, 2001, through

May 31, 2001, would effectively close
the fishery. However, longline logbook
information from August 1, 2000,
through December 31, 2000, indicates
that Hawaii longliners made at least 28
longline sets (19 sets east of 147° W.
longitude and 9 sets west of 173° E.
longitude) outside Areas A, B, and C. In
this emergency interim rule, NMFS
makes clear that the use of longline gear
by Hawaii-based longliners is prohibited
everywhere, inside and outside Areas A,
B, and C.

The emergency interim rule also
clarifies that closure of the Hawaii
longline fishery takes effect at 0001
hours 1.t. on March 15, 2001, at which
time all Hawaii-based longliners must
have ceased fishing operations, removed
their longline gear from the water, and
be in active transit to their next port of
call.

This emergency interim rule is
authorized under section 305(c)(3)(B) of
the Magnuson-Stevens Fishery
Conservation and Management Act.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that clarification of the emergency
interim rule is necessary to comply with
a valid order of the U.S. District Court.

The AA finds for good cause that
providing prior notice and opportunity
for public comment for this action is
unnecessary given that the Court
ordered the specific actions contained
in this emergency interim rule, thus
precluding implementation of any
alternative, and is impracticable given
the Court’s deadline to close the fishery
on March 15, 2001. Similarly, the AA
finds, for good cause, under 5 U.S.C.
553(d)(3), that delaying the effectiveness
of this emergency interim rule for 30
days is impracticable given the Court’s
deadline. Accordingly, the AA is
making this emergency interim rule
effective from March 14, 2001 through
August 20, 2001.

Because this emergency interim rule
is not required to be published with
notice and opportunity for public
comment under 5 U.S.C. 553, or any
other law, the analytical requirements of
the Regulatory Flexibility Act do not
apply.

This emergency interim rule has been
determined to be not significant for
purposes of Executive Order 12866.

The President has directed Federal
Agencies to use plain language in their
communications with the public,
including regulations. To comply with
this directive, we seek public comment
on any ambiguity or unnecessary
complexity arising from the language
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used in this emergency interim rule.
(see ADDRESSES).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 14, 2001.
John Oliver,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR is amended as
follows:

PART 660—FISHERIES OFF THE WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

2.1In § 660.22, paragraph (ee) is
revised to read as follows:

§660.22 Prohibitions.
* * * * *

(ee) Fish for Pacific pelagic
management unit species with a vessel
registered for use under a Hawaii
longline limited access permit using
longline gear in violation of §
660.33(a)(4), (b)(1), (c)(2), (c)(4), (c)(5),
or (d)(1).

* * * * *

3. In § 660.33, new paragraph (a)(4),
is added to read as follows:

§660.33 Hawaii emergency closure.
* * * * *

(a) * % %

(4) A vessel registered for use under
a Hawaii longline limited access permit
may not use longline gear to fish for
Pacific pelagic management unit species
from March 15 through May 31, 2001.

* * * * *

[FR Doc. 01-6763 Filed 3—14-01; 4:12 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01;
I.D. 031301B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the B season allowance of the pollock
total allowable catch (TAC) for
Statistical Area 610 of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 16, 2001, until 1200
hrs, A.L.t.,, August 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

Within any fishing year, under
harvest or over harvest of a seasonal
allowance may be added to or
subtracted from the subsequent seasonal
allowances in a manner to be
determined by the Administrator,
Alaska Region, NMFS (Regional
Administrator), provided that a revised
seasonal allowance does not exceed 30
percent of the annual TAC
apportionment (§ 679.20(a)(5)(ii)(C)).
The combined A and B season
allowance of the pollock TAC in
Statistical Area 610 is 11,561 metric
tons (mt) as established by the Final
2001 Harvest Specifications and
Associated Management Measures for
the Groundfish Fisheries Off Alaska (66
FR 7276, January 22, 2001). The
Regional Administrator hereby reduces
the B season pollock TAC by 2,011 mt,
the amount of the A season pollock over
harvest. In accordance with
§679.20(a)(5)(ii)(C), the B season
allowance of pollock TAC in Statistical
Area 610 is 1,843 mt.

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the B season allowance
of the pollock TAC in Statistical Area
610 will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 1,643 mt,
and is setting aside the remaining 200
mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance will be

reached within 24 hours of the March
15 opening date. Consequently, NMFS
is prohibiting directed fishing for
pollock in Statistical Area 610 of the
GOA effective at 1200 hrs, A.l.t.,, March
16, 2001.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the seasonal allocation of
pollock in Statistical Area 610
constitutes good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(3)(B) and 50 CFR
679.20(b)(3)(iii)(A), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely
fashion to prevent exceeding the
seasonal allocation of pollock in
Statistical Area 610 constitutes good
cause to find that the effective date of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 14, 2001.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-6726 Filed 3-14-01; 2:48 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01;
I.D. 031301A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in the West
Yakutat District of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in West Yakutat
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District of the Gulf of Alaska (GOA).
This action is necessary to prevent
exceeding the pollock total allowable
catch (TAC) specified for the West
Yakutat District in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 1, 2001, until 2400
hrs, A.Lt., December 31, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The pollock TAC in the West Yakutat
District, Statistical Area 640, was
established by the Final 2001 Harvest
Specifications and Associated
Management Measures for the
Groundfish Fisheries Off Alaska (66 FR
7276, January 22, 2001) as 2,235 metric
tons (mt).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the TAC of pollock in
the West Yakutat District will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 2,035 mt, and is
setting aside the remaining 200 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in the West
Yakutat Districtof the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the pollock TAC in the West
Yakutat District constitutes good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(3)(B) and 50 CFR
679.20(b)(3)(iii)(A), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely

fashion to prevent exceeding the pollock
TAC in the West Yakutat District
constitutes good cause to find that the
effective date of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 14, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-6728 Filed 3—-14-01; 2:48 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010112013-1013-01,
I.D. 031301E]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 outside the Shelikof Strait
conservation area in the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the B season
allowance of the pollock total allowable
catch (TAC) for Statistical Area 630
outside the Shelikof Strait conservation
area.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 17, 2001, until 1200
hrs, A.L.t., August 20, 2001.
FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Within any fishing year, under
harvest or over harvest of a seasonal

allowance may be added to or
subtracted from the subsequent seasonal
allowances in a manner to be
determined by the Administrator,
Alaska Region, NMFS (Regional
Administrator), provided that a revised
seasonal allowance does not exceed 30
percent of the annual TAC
apportionment (§ 679.20(a)(5)(ii)(C)).
The combined A and B season
allowance of the pollock TAC in
Statistical Area 630 outside Shelikof
Strait is 8,211 metric tons (mt) as
established by the Final 2001 Harvest
Specifications and Associated
Management Measures for the
Groundfish Fisheries Off Alaska (66 FR
7276, January 22, 2001). The Regional
Administrator hereby increases the B
season pollock TAC by 227 mt, the
amount of the A season under harvest.
In accordance with §679.20(a)(5)(ii)(C),
the B season allowance of pollock TAC
in Statistical Area 630 outside Shelikof
Strait is 2,964 mt. This adjusted B
season TAC does exceed 30 percent of
the annual TAC.

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the B season allowance
of the pollock TAC in Statistical Area
630 outside the Shelikof Strait
conservation area will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 2,464 mt, and is setting
aside the remaining 500 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will be reached
within 48 hours of the March 15
opening date. Consequently, NMFS is
prohibiting directed fishing for pollock
in Statistical Area 630 outside the
Shelikof Strait conservation area in the
GOA effective at 1200 hrs, A.L.t., March
17, 2001.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the seasonal allocation of
pollock in Statistical Area 630 outside
the Shelikof Strait conservation area
constitutes good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(3)(B) and 50 CFR
679.20(b)(3)(iii)(A), as such procedures
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would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely
fashion to prevent exceeding the
seasonal allocation of pollock in
Statistical Area 630 outside the Shelikof
Strait conservation area constitutes good

cause to find that the effective date of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 14, 2001.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-6727 Filed 3-14-01; 2:48 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-128-AD]

RIN 2120-AA64

Airworthiness Directives; Learjet

Model 55 Series Airplanes and Model
60 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Learjet Model 55 Series
Airplanes and Model 60 Airplanes. This
proposal would require replacement of
the brake valve adjustment screw with
a new improved screw, and for certain
airplanes, it would also require
installation of a new brake valve lever
stop. This action is necessary to prevent
bottoming of the valve components
before contact of the brake valve lever
with the stop, which could result in loss
of all hydraulic fluid and consequent
loss of normal braking. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
May 3, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2000-NM-
128—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-128—-AD” in the

subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Learjet, Inc., One Learjet Way, Wichita,
Kansas 67209-2942. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas.

FOR FURTHER INFORMATION CONTACT.
Shane Bertish, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4156; fax (316) 946—4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact

concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-128-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-128—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received numerous
reports of sheared brake valve
adjustment bolts on certain Learjet
Model 60 airplanes. Additionally, we
have received a report indicating that
loss of all hydraulic fluid during taxi
occurred on one airplane, which was
attributed to broken brake valve
adjustment bolts. Loss of all hydraulic
fluid, if not prevented, could result in
loss of normal braking capability.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Bomardier Service Bulletins 60-32—-10,
Revision 1, dated June 22, 2000 (for
Learjet Model 60 airplanes), and 55-32—
14, dated November 9, 1999 (for Learjet
Model 55 series airplanes). Both service
bulletins describe procedures for
installing a new brake valve lever stop
and replacing the brake valve
adjustment screws with new improved
screws. Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletins
described previously.
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Cost Impact

There are approximately 331
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
285 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 16 work
hours per airplane to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately $2,368 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $948,480, or $3,328, per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Learjet: Docket 2000-NM-128-AD.

Applicability: Model 55 series airplanes,
serial numbers 55—-003 through 55-147
inclusive, and Model 60 airplanes, serial
numbers 60—-002 through 60-189 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent bottoming of the valve
components before contact of the brake valve
lever with the stop, which could result in
loss of all hydraulic fluid and consequent
loss of normal braking; accomplish the
following:

Replacement of Brake Valve Lever Stop
Switch

(a) Within 300 flight hours or one year after
the effective date of this AD, whichever
occurs first, accomplish the actions specified
in paragraph (a)(1), (a)(2), or (a)(3), as
applicable.

(1) For Learjet Model 60 airplanes having
serial numbers 60-002 through 60-093
inclusive, and 60-095 through 60-188
inclusive: Replace the existing brake valve
lever stop switch with a new brake valve
lever stop switch, and replace the brake valve
adjustment screws with new improved
screws, per Bombardier Service Bulletin 60—
32-10, Revision 1, dated June 22, 2000.

(2) For Learjet Model 60 airplanes having
serial number 60—-094 or 60—189: Replace the
brake valve adjustment screws with new
improved screws, per Bombardier Service
Bulletin 60-32-10, Revision 1, dated June 22,
2000.

(3) For Learjet Model 55 series airplanes
having serial numbers 55-003 through 55—
147 inclusive: Replace the existing brake
valve lever stop with a new brake valve lever
stop, and replace the brake valve adjustment
screws with new improved screws, per
Bombardier Service Bulletin 55-32—14, dated
November 9, 1999.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office, FAA. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Wichita ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March
12, 2001.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 01-6646 Filed 3—16—01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-262-AD]
RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA), Model CN-235 Series
Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain CASA Model CN-235 series
airplanes. This proposal would require
modification of the rigging of the engine
control cable assembly and replacement
of either the entire engine control cable
assembly or a segment of the control
cables. This proposal is prompted by
issuance of mandatory continuing
airworthiness information issued by a
foreign airworthiness authority. This
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action is necessary to prevent fatigue of
the engine control cables, leading to
breakage of the cables, which could
result in reduced controllability of the
airplane. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
April 18, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
262—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-262—AD”" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer, ANM-116,
FAA, Transport Airplane Directorate,
10601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2125; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
referene as two separate issues.

® For each issue, state what specific
change to the proposed AD is being
requested.

® Include justification (e.g., reasons
or data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-262-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-262-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direccion General De Aviacion
Civil (DGAC), which is the
airworthiness authority for Spain,
notified the FAA that an unsafe
condition may exist on certain CASA
Model CN-235 series airplanes. The
DGAC reported the occurrence of three
in-service incidents of the breakage of a
segment of the engine control cable
assembly of the power plant, due to
incorrect rigging of the system. In two
of these incidents, the broken cable was
that of the power lever. In the other
incident, the broken cable was that of
the condition lever. This incorrect
rigging, if not corrected, could result in
fatigue of the engine control cables,
leading to breakage of the cables, which
could result in reduced controllability
of the airplane.

Explanation of Relevant Service
Information

The manufacturer has issued CASA
COM 235-140, Revision 01, dated
March 21, 2000, which appends a
portion of the revised Aircraft
Maintenance Manual to modify the
rigging of the power levers and
condition levers of the engine control
stops to eliminate overload on the
engine control cables. CASA COM 235—
140 also recommends the replacement

of either the entire engine control cable
assembly or only that segment of the
control cable which has been found to
be broken in the three incidents.
Accomplishment of the actions
specified in CASA COM 235-140 is
intended to adequately address the
identified unsafe condition. The DGAC
classified this document as mandatory
and issued Spanish airworthiness
directive 03/00, dated March 2000, in
order to assure the continued
airworthiness of these airplanes in
Spain.

FAA'’s Conclusions

This airplane model is manufactured
in Spain and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service information described
previously.

Cost Impact

The FAA estimates that 2 airplanes of
U.S. registry would be affected by this
proposed AD.

It would take approximately 8 work
hours per airplane to accomplish the
proposed modification of the rigging of
the engine control cable assembly, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of modifying the rigging on U.S.
operators is estimated to be $960, or
$480 per airplane.

It would take approximately 47 work
hours per airplane to accomplish the
proposed replacement of either the
engine control cable assembly or a
segment of the control cables, at an
average labor rate of $60 per work hour.
Required parts would cost
approximately $1,444 per airplane.
Based on these figures, the cost impact
of the proposed replacement on U.S.
operators is estimated to be $8,528, or
$4,264 per airplane.
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The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in he Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Construcciones Aeronauticas, S.A. (CASA):
Docket 2000-NM-262—-AD.

Applicability: Model CN-235 series
airplanes, serial numbers C001 to C074,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue of the engine control
system cables, which could lead to breakage
of the engine control cables, which could
result in reduced controllability of the
airplane, accomplish the following:

Modification

(a) Within 15 days after the effective date
of this AD: Rig the power lever and condition
lever control stops, in accordance with CASA
COM 235-140, Revision 01, dated March 21,
2000.

Replacement

(b) Prior to the accumulation of 12,000
total flight cycles or within 6 months after
the effective date of this AD, whichever
occurs later: Replace either the entire engine
control cable assembly (part number 7—
44728-12) with a new assembly or replace a
segment of the control cable (part number
72830-20) with a new segment, in
accordance with CASA COM 235-140,
Revision 01, dated March 21, 2000.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Spanish airworthiness directive 03/00,
dated March 2000.

Issued in Renton, Washington, on March
12, 2001.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-6647 Filed 3—16—01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM—-267—-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2, A300 B4, A310, A319, A320,
A321, A330, and A340 Series
Airplanes; and Model A300 B4-600,
A300 B4-600R, and A300 F4-600R
(Collectively Called A300-600) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede an existing airworthiness
directive (AD), applicable to all Airbus
Model A300 B2, A300 B4, A310, A330,
and A340 series airplanes; all Model
A300 B4-600, A300 B4—600R, and A300
F4-600R (collectively called A300-600)
series airplanes; and all A319, A320,
A321 series airplanes. That AD requires
repetitive checks of the alternate braking
system, and replacement of the braking
dual distribution valve (BDDV) if
necessary. This action would require,
for certain airplanes, inspecting and/or
replacing the BDDV cover with an
improved cover. For all other airplanes,
this action would provide for optional
termination of the repetitive checks.
This action would also revise the
applicability of the existing AD. This
proposal is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to prevent failure of the
alternate braking system, which could
result in the airplane overrunning the
end of the runway during landing.
DATES: Comments must be received by
April 18, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM-—
267-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
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Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-267—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

 Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 2000-NM-267—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket
2000-NM-267-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On July 22, 1998, the FAA issued AD
98-15-51, amendment 39-10678 (63 FR
40805, July 31, 1998), applicable to all
Airbus Model A319, A320, A321, A300,
A310, A300-600, A330, and A340 series
airplanes. That AD requires repetitive
in-flight operational checks of the
alternate braking system, and

replacement of the braking dual
distribution valve (BDDV) with a
serviceable part, if necessary. That
action was prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The
requirements of that AD are intended to
prevent failure of the alternate braking
system, which could result in the
airplane overrunning the end of the
runway during landing.

Actions Since Issuance of Previous Rule

In the preamble to AD 98-15-51, the
FAA specified that the actions required
by that AD were considered “interim
action,” and indicated that it may
consider further rulemaking action. The
manufacturer has identified the more
exposed location of the BDDV on Model
A319, A320, and A321 series airplanes
as a major contributing factor to water
ingress in the BDDV cover. The
manufacturer has developed a
modification that will positively address
the unsafe condition for those airplanes.
The FAA has determined that further
rulemaking action is indeed necessary;
this proposed AD follows from that
determination.

Explanation of Relevant Service
Information

Airbus has issued All Operators Telex
(AQOT) 32-19, Revision 04, dated April
29, 1999. The original version of the
AOT was cited as the appropriate source
of service information for doing the
operational checks required by AD 98—
15-51. Revision 04 was issued to
provide operators with certain updated
information; the accomplishment
instructions remain essentially
unchanged.

Airbus has issued the following
service bulletins for Model A319, A320,
and A321 series airplanes:

Service bulletin Date Actions Purpose

A320-32-1199 ....cccviiiiiene 1/15/99 | Repetitive detailed visual in- | To prevent seizure of the BDDV rocker arm mechanism on air-
spections to detect corrosion planes modified per Airbus Service Bulletin A320-32-1200
of the rocker arm mechanism (production Modification 27833).
inside the BDDV cover.

A320-32-1200 .....cvevverrierirennn 9/17/98 | Modification of the BDDV, in- | To prevent water accumulation in the cover and consequent
cluding drilling a drain hole in jamming of the rocker arm mechanism under freezing condi-
the cover and lubricating all tions.
the parts. To avoid corrosion from water condensation.

To eliminate the need for repetitive checks (currently required
on a weekly basis by AD 98-15-51).

A320-32-1203 .....ceeeiieeeieeieen 6/4/99 | Replacement of the BDDV | To improve the waterproofing of and detection of water in the
cover with a new cover that BDDV cover.
includes a bonded seal, new | To provide a permanent solution for water accumulation in air-
attachment parts, and a planes modified per Service Bulletin A320-32—-1200 (produc-
transparent drain hose. tion Modification 27833).

To eliminate the need for the repetitive checks, the modification
specified by Service Bulletin A320-32-1200, and the repet-
itive inspections specified by Service Bulletin A320-32-1199.
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Accomplishment of the actions
specified in the AOT and Service
Bulletins A320-32-1199 and A320-32—
1203 is intended to adequately address
the identified unsafe condition. The
Direction Générale de I’. Aviation Civile
(DGAC), which is the airworthiness
authority for France, classified these
two service bulletins as mandatory. The

DGAC issued French airworthiness
directive 2000-258-146(B), dated June
14, 2000, to mandate the terminating
action for Model A319, A320, and A321
series airplanes in France.

Airbus has issued additional service
bulletins that describe procedures to
modify the emergency BDDV. The
modification involves replacing the

BDDV cover with a new, improved
cover, which includes a bonded seal,
new attachment parts, and a transparent
drain hose. This modification, if
accomplished, would eliminate the
need for the repetitive checks. The
service bulletins are identified as
follows:

Date

Model/series Service bulletin Revision level
A300 B2 and B4 .... A300-32-0429 Original
A300-600 ............ A300-32-6075 Original
A310 .......... A310-32-2113 Original ...
A330 A330-32-3086 01 ..o
A340 oo A340-32-4122 Original

September 2, 1999.
September 2, 1999.
September 2, 1999.
June 30, 1999.
May 21, 1999.

FAA’s Conclusions

These airplanes are manufactured in
France and are type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 98-15-51 to continue to
require repetitive in-flight operational
checks of the alternate braking system,
and replacement of the BDDV with a
serviceable part if necessary. In
addition, this action would:

* Require repetitive inspections to
detect corrosion of the rocker arm
mechanism inside the BDDV cover, and
corrective actions if necessary, for
Model A319, A320, and A321 series
airplanes modified per Service Bulletin
A320-32-1200.

* Require the eventual replacement of
the BDDV cover with a new, improved
cover for all Model A319, A320, and
A321 series airplanes, which would
terminate the requirements of the AD for
those airplanes.

» Provide for optional terminating
action for the repetitive operational
checks.

* Remove airplanes from the
applicability of the existing AD.

The actions would be required to be
accomplished in accordance with the
service bulletins described previously.
Operators should note that Service
Bulletins A300-32-0429, A300-32—
6075, A310-32—-2113, A320-32-1203,
A330-32-3086, and A340-32—-4122
recommend subsequent repetitive
inspections at each “4A check” to detect
water inside the drain tube. However, to
be consistent with the recommendations
of the DGAC, this AD does not specify
a 4A-check inspection, which is a task
included in the airplane maintenance
planning document.

Clarification of Model Designation

Since the issuance of AD 98-15-51,
the FAA has changed the manner in
which it identifies the airplane models
referred to as Airbus Model “A300
series airplanes” and “A300-600 series
airplanes” to reflect the model
designation specified on the type
certificate data sheet. This proposed AD
specifies the appropriate model
designations for those airplanes.

Cost Impact

There are approximately 367
airplanes of U.S. registry that would be
affected by this proposed AD. Of these,
approximately 311 are Model A319,
A320, and A321 series airplanes.

The repetitive operational checks that
are currently required by AD 98-15-51
and retained in this AD take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the currently
required repetitive checks is estimated
to be $60 per airplane, per check.

The new inspection that is proposed
in this AD action for certain Model
A319, A320, and A321 series airplanes
would take approximately 1 work hour
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact

of the new inspection proposed by this
AD is estimated to be $60 per airplane,
per inspection cycle.

The new BDDV cover replacement
that is proposed in this AD action for
Model A319, A320, and A321 series
airplanes would take approximately 3
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts would be provided
by the manufacturer at no cost to
operators. Based on these figures, the
cost impact of the proposed replacement
on U.S. operators is estimated to be
$55,980, or $180 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
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promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10678 (63 FR
40805, July 31, 1998), and by adding a
new airworthiness directive (AD), to
read as follows:

Airbus Industrie: Docket 2000-NM—
267—AD. Supersedes AD 98-15-51,
Amendment 39-10678.

Applicability: The following
airplanes, certificated in any category,
identified in Table 1 of this AD:

TABLE 1.—APPLICABILITY

Model/series Airplanes affected

A300 B2 and A300
B4.

A300 B4-600, A300
B4-600R, and
A300 F4-600R
(collectively called
A300-600).

A310

A319, A320, and
A321.

All.

All.

All.

Those on which Air-
bus Modification
28301 (reference
Airbus Service Bul-
letin A320-32—
1203) has not been
accomplished.

TABLE 1.—APPLICABILITY—Continued

Model/series Airplanes affected
A330 i All.
A340 ..o All.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the alternate braking
system, which could result in the airplane
overrunning the end of the runway during
landing, accomplish the following:

Repetitive Checks

(a) At the earlier of the times specified in
paragraphs (a)(1) and (a)(2) of this AD:
Perform an in-flight operational check of the
alternate braking system, in accordance with
Airbus All Operator Telex (AOT) 32-19,
Revision 04, dated April 29, 1999.

(1) For Model A319, A320, and A321 series
airplanes: Perform the check at the earlier of
the times specified by paragraphs (a)(1)(i)
and (a)(1)(ii) of this AD. Thereafter, repeat
the operational checks at intervals not to
exceed 7 days.

(i) Within 7 days after the most recent
check done per AD 98-15-51, amendment
39-10678.

(ii) Within 7 days after the effective date
of this AD.

(2) For all other airplanes: Perform the
check at the earlier of the times specified in
paragraphs (a)(2)(i) and (a)(2)(ii). Thereafter,
repeat the operational checks at intervals not
to exceed 500 flight hours.

(i) Within 500 flight hours after the most
recent operational check done per AD 98-15—
51.

(ii) Within 500 flight hours after the
effective date of this AD.

(b) If any discrepancy is found during any
operational check required by paragraph (a)
of this AD: Prior to further flight, replace the
brake dual distribution valve (BDDV) with a
serviceable part, in accordance with AOT 32—
19, Revision 04, dated April 29, 1999.

Note 2: The AOT refers to the following
Flight Operation Telexes (FOT) as additional
sources of service information: FOT
999.0062, Revision 01, dated August 20, 1998
(for Model A300 series airplanes), FOT
999.0061, Revision 01, dated August 20, 1998
(for Model A300-600 and A310 series
airplanes), FOT 999.0059, Revision 02, dated
September 2, 1998 (for Model A319, A320,
and A321 series airplanes), and FOT
999.0060, Revision 01, dated August 20, 1998
(for Model A330 and A340 series airplanes).

Note 3: Doing the operational checks and
replacing the BDDV per earlier versions of
Airbus AOT 32-19 (issued prior to Revision
04) are also acceptable for compliance with
the applicable requirements of paragraphs (a)
and (b) of this AD.

Repetitive Inspections for Certain Airplanes

(c) For Model A319, A320, and A321 series
airplanes modified per Airbus Service
Bulletin A320-32-1200 (production
Modification 27833): Within 6 months after
accomplishment of the modification, or
within 3 months after the effective date of
this AD, whichever occurs later, perform a
detailed visual inspection to detect corrosion
of the rocker arm mechanism inside the
BDDV cover, per Airbus Service Bulletin
A320-32-1199, dated January 15, 1999.
Repeat the inspection thereafter at least every
6 months until the actions required by
paragraph (e) or (f), as applicable, of this AD
have been accomplished. If any corrosion is
detected during any inspection required by
this paragraph: Before further flight, replace
the BDDV cover with a new cover per Airbus
Service Bulletin A320-32-1199, dated
January 15, 1999.

Note 4: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Optional Terminating Action for
Operational Checks

(d) Modification of the BDDV, if
accomplished, per the applicable service
bulletin listed in Table 2 of this AD cancels
the operational checks required by paragraph
(a) of this AD. Table 2 follows:

TABLE 2.—SERVICE BULLETINS FOR OPTIONAL TERMINATING ACTION

For model

Modification of the BDDV per airbus service
bulletin

Cancels

A300 B2 and B4 series airplanes

A300-32-0429

The operational checks required by paragraph
(a) of this AD.
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TABLE 2.—SERVICE BULLETINS FOR OPTIONAL TERMINATING ACTION—Continued

For model

Modification of the BDDV per airbus service
bulletin

Cancels

A300-600 series airplanes
A310 series airplanes
A319, A320, and A320 series airplanes
A330 series airplanes
A340 series airplanes

A300-32-6075.
A310-32-2113.
A320-32-1200.
A330-32-3086.
A340-32-4122.

Required Terminating Action for Repetitive
Inspections for Certain Airplanes

(e) Except as provided by paragraph (f) of
this AD: For Model A319, A320, and A321
series airplanes, within 12 months after the
effective date of this AD, replace the BDDV
cover with a new, improved cover, per
Airbus Service Bulletin A320-32-1203,
dated June 4, 1999. This replacement
terminates the requirements of this AD for
these airplanes.

(f) For Model A319, A320, and A321 series
airplanes modified per Airbus Service
Bulletin A320-32-1200 within the
compliance time specified by paragraph (e) of
this AD: Do the replacement required by
paragraph (e) of this AD within 15 months
after doing the modification specified by
Airbus Service Bulletin A320-32-1200, or
within 2 months after the effective date of
this AD, whichever occurs later. This
replacement terminates the requirements of
this AD for these airplanes.

Alternative Methods of Compliance

(g)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

(2) Alternative methods of compliance,
approved previously in accordance with AD
98-15-51, amendment 3910678, are
approved as alternative methods of
compliance with the applicable requirements
of this AD.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(h) Special flight permits may be
issued in accordance with sections
21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this
AD can be accomplished.

Note 6: The subject of this AD is addressed
in French airworthiness directive 2000—258—
146(B), dated June 14, 2000.

Issued in Renton, Washington, on March
12, 2001.
Vi L. Lipski,
Manager, Transport Airplane Directorate,,
Aircraft Certification Service.
[FR Doc. 01-6648 Filed 3-16-01; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 270 and 275

[Release No. IC-24890;
IA-1932; File No. S7-06-01]

RIN 3235-AI105

Electronic Recordkeeping by
Investment Companies and Investment
Advisers

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission is proposing for public
comment amendments to revise rules
under the Investment Company Act of
1940 and the Investment Advisers Act
of 1940 that permit registered
investment companies and registered
investment advisers to preserve required
records using electronic storage media
such as magnetic disks, tape, and other
digital storage media. The proposed
amendments would expand the ability
of advisers and funds to use electronic
storage media to maintain and preserve
records. The Commission is proposing
these rule amendments in response to
the enactment of the Electronic
Signatures in Global and National
Commerce Act, which encourages
federal agencies to accommodate
electronic recordkeeping.

DATES: Comments must be received on
or before April 19, 2001.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549-0609.
Comments also may be submitted
electronically at the following E-mail
address: rule-comments@sec.gov. All

comment letters should refer to File No.
S7-06-01; this file number should be
included on the subject line if E-mail is
used. Comment letters will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 5th Street, NW., Washington, DC.
Electronically submitted comment
letters also will be posted on the
Commission’s Internet web site (http://
www.sec.gov).1

FOR FURTHER INFORMATION CONTACT:
William C. Middlebrooks, Jr., Attorney,
or Martha B. Peterson, Special Counsel,
Office of Regulatory Policy, (202) 942—
0690, Division of Investment
Management, Securities and Exchange
Comumission, 450 5th Street, NW.,
Washington, DC 20549-0506.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission”) today is requesting
public comment on proposed
amendments to rule 31a-2 [17 CFR
270.31a—2] under the Investment
Company Act of 1940 [15 U.S.C. 80a]
(the “Investment Company Act”), and
rule 204-2 [17 CFR 275.204-2] under
the Investment Advisers Act of 1940 [15
U.S.C. 80b] (the “Advisers Act”).2

Executive Summary

The federal securities laws require
registered investment companies
(“funds”), registered investment
advisers (‘“‘advisers”), and others to
make and keep books and records. The
recordkeeping requirements are a key
part of the Commission’s investment
company and investment adviser
regulatory program because they allow
us to monitor the operations of funds
and advisers and to evaluate their
compliance with the federal securities
laws.

Last year, Congress passed the
Electronic Signatures in Global and
National Commerce Act (“Electronic
Signatures Act,” “Act,”” or “ESIGN”’) to

1We do not edit personal, identifying
information, such as names or E-mail addresses,
from electronic submissions. Submit only
information you wish to make publicly available.

2Unless otherwise noted, all references to rule
31a—2 or rule 204-2, or to any paragraph of those
rules, will be to 17 CFR 270.31a-2 and 17 CFR
275.204-2, respectively.
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facilitate the use of electronic records
and signatures in interstate and foreign
commerce.? Consistent with the purpose
and goals of the Electronic Signatures
Act, we are proposing rule amendments
to expand the circumstances under
which funds and advisers may keep
their records on electronic storage
media. We are also proposing
amendments to clarify and update our
recordkeeping rules.

I. Discussion

A. Amendments to Rules 31a-2 and
204-2

Rules 31a—2 and 204-2 provide that
funds and advisers may keep records on
electronic storage media only if the
records were originally created or
received in an electronic format.# The
Commission’s staff has issued no-action
letters that conditionally permit funds
and advisers to convert records into an
electronic format and retain them
electronically.5 We are proposing
amendments to the recordkeeping rules
that would incorporate these no-action
letters, but would eliminate many of the
conditions that apply only to electronic

3 Electronic Signatures in Global and National
Commerce Act, Pub. L. No. 106-229, 114 Stat. 464
(2000) [15 U.S.C. 7001], Preamble.

4 Section 31(a) of the Investment Company Act
authorizes the Commission to prescribe by rule the
books and records that a fund and its adviser,
depositor, and principal underwriter must
maintain. 15 U.S.C. 80a—30(a). Rule 31a—1 [17 CFR
270.31a—1] under the Investment Company Act
specifies the types of records that must be kept.
Rule 31a-2 specifies where and for how long these
records must be kept. Section 204 of the Advisers
Act authorizes the Commission to adopt rules
requiring advisers to make and keep records. 15
U.S.C. 80b—4. Rule 204-2 specifies the records that
registered advisers must make and keep. Rule 31a—
2(f)(2) and rule 204-2(g)(2) provide that a fund or
adviser may maintain and preserve on magnetic
tape, disk, or other computer storage medium
records that, in the ordinary course of the entity’s
business, are created by the entity on electronic
media or are received by the entity on electronic
media or by electronic data transmission. Rule 31a—
2(f)(2) also provides that records created on
electronic media in the ordinary course of business
on behalf of a fund, or received on behalf of a fund
on electronic media or by electronic data
transmission, may be maintained and preserved on
a computer storage medium. Both rule 31a-2 and
rule 204-2 permit many records to be reproduced
and preserved on micrographic or electronic storage
media. In general, if a fund or adviser uses one of
these media, it must: (i) Arrange the records and
index the storage medium to permit access to the
records; (ii) be able to provide a facsimile
enlargement of the micrographic storage medium,
or computer printout or copy of the electronic
storage medium; (iii) separately store a duplicate
copy of the record; (iv) establish procedures for
maintaining, preserving, and providing access to
records stored on electronic storage media in order
to safeguard them reasonably from loss, alteration,
or destruction; and (v) have facilities to project and
photocopy enlargements of micrographic records.
Rule 31a-2(f)(1) and rule 204-2(g)(1).

5 See Oppenheimer Management Corporation,
SEC No-Action Letter (Aug. 28, 1995); DST
Systems, Inc., SEC No-Action Letter (Feb. 2, 1993).

archives of non-electronic originals.® As
a result, electronic records, regardless of
how they originated, would be subject
to uniform requirements.

The standards for electronic
recordkeeping we are proposing for
advisers and funds are different from
rules we have adopted for broker-
dealers, which require brokerage records
to be preserved in a non-rewriteable,
non-erasable (“WORM”’) format.” We
understand that use of WORM would
require most advisers and funds to
invest in new electronic recordkeeping
technologies. Such costs may not be
justified in light of the limited problems
we have experienced with funds and
advisers altering stored records.
Moreover, most advisory and mutual
fund arrangements involve multiple
parties (e.g., brokers, custodians,
transfer agents), each with its own, often
parallel, recordkeeping requirement. As
a result, our compliance examiners
typically have an alternative means to
verify the accuracy of adviser and fund
records. Comment is requested on our
assessment of the costs and benefits of
requiring records to be stored using
WORM format.

We are also proposing to amend the
recordkeeping rules to clarify the
obligation of funds and advisers to
provide copies of their records to
Commission examiners. Currently the
rules require that funds and advisers
“promptly provide” on request any
“facsimile enlargement” of a
photographic record or “computer
printout or copy” of a computer storage
medium.8 The proposed amendments
would make clear that (i) “provide
promptly” means in no case more than
one business day after the request;® (ii)

6 Proposed rule 31a—2(f)(3) and proposed rule
204-2(g)(3). Funds and advisers would be required
to have procedures to assure that any electronic
reproduction of a non-electronic original is
complete, accurate, and legible. Proposed rule 31a—
2(f)(3)(iii) and proposed rule 204-2(g)(3)(iii).

7Rule 17a—4(f)(2)(ii)(A) under the Securities
Exchange Act of 1934 [17 CFR 240.17a—4]. Non-
rewriteable, non-erasable formats are also known as
“write once, read many” or “WORM” formats.

8Rule 31a—2(f)(1)(ii) and rule 204-2(g)(1)(ii).

9Proposed rule 31a—2(f)(2)(ii) and proposed rule
204-2(g)(2)(ii). When rules 31a—2 and 204-2 were
amended to permit funds and advisers to maintain
their records electronically, we made clear that it
was our expectation that, absent ‘“unusual
circumstances” computer-stored records would be
provided within 24 hours of a request, and that
there would be many circumstances in which funds
and advisers would be able to, and therefore would
be required to, provide records immediately or
within a few hours of a request. See Investment
Company Act; Use of Magnetic Tape, Disk, or Other
Computer Storage Medium, Investment Company
Act Rel. No. 15410 (Nov.13, 1986) [51 FR 42207
(Nov. 24, 1986)]; Amendment to Investment
Advisers Act Recordkeeping Rule, Investment
Advisers Act Rel. No. 952 (Jan. 11, 1985) [50 FR
2542 (Jan. 17, 1985)]. We have changed this

printouts or copies of a storage medium
include legible, true, and complete
printouts or copies of the records (or the
information necessary to generate the
records) in the medium and format in
which they are stored;° and (iii) the
adviser or fund must provide a means
to access, search, view, sort, and print
the records.!? Finally, we are proposing
to adopt technical amendments that
incorporate the terminology used in
electronic recordkeeping rules under the
Securities Exchange Act of 1934 into
rules 31a—2 and 204-2.12 Comment is
requested on these proposals. Should
our rules be amended in other ways to
accommodate electronic recordkeeping?

B. Interpretation of Electronic
Signatures Act

Under the Electronic Signatures Act,
an agency’s recordkeeping requirements
may be met by retaining electronic
records that accurately reflect the
information set forth in the record, and
remain accessible to all persons who are
entitled to access, in a format that can
be accurately reproduced.?3 The Act
allows us to interpret this provision
pursuant to our authority under the
Investment Company and Advisers
Acts.1* We anticipate that upon
adoption of these amendments we will
interpret the Electronic Signatures Act
as requiring funds and advisers to
comply with rules 31a-2 and 204-2
when they keep electronic records. As a
result, compliance with rules 31a—2 and
204-2 would be the exclusive means by
which funds and advisers could comply

requirement to one business day to take holidays
and weekends into consideration. This change is
not intended to alter the general requirement that
records be provided within 24 hours of a request.
Thus, for example, records requested at 2:00 p.m.
on one business day would have to be provided no
later than 2:00 p.m. on the next business day.

10 Proposed rule 31a—2(f)(2)(ii)(A) and (B) and
proposed rule 204-2(g)(2)(ii)(A) and (B). These
amendments make clear that a fund or adviser that
stores records electronically must provide
Commission examiners, on request, an electronic
copy of the records. An example of information
necessary to generate a record would be software
that is used with a relational database to generate
a required record.

11 Proposed rule 31a—2(f)(2)(ii)(C) and proposed
rule 204-2(g)(2)(ii)(C). This provision would
eliminate the need for the current requirement that
funds and advisers have facilities for immediate,
easily readable projection of micrographic storage
media and for producing easily readable
enlargements, and we are proposing to eliminate
that requirement. See rule 31a—2(f)(1)(v) and rule
204-2(g)(1)(v).

12Rules 31a-2(f)(1) and 204-2(g)(1) currently
refer to records stored on “computer storage media”
and as ““photographs on film.” Consistent with the
terms used in rule 17a—4(f)(1), proposed rule 31a—
2(f)(1) and proposed rule 204-2(g)(1) would refer to
records stored on ‘“‘micrographic media” and
“electronic storage media.”

13 ESIGN section 101(d)(1).

14 ESIGN section 104(b)(1).
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with the Act’s standards of accuracy and
accessibility.

Our interpretation of the Electronic
Signatures Act must be based on
findings that (i) our interpreting
regulations are substantially justified;
(ii) the methods selected to carry out our
purposes are substantially equivalent to
the requirements imposed on records
that are not electronic records and will
not impose unreasonable costs on the
acceptance and use of electronic
records; and (iii) the methods selected
to carry out our purposes do not require,
or accord greater legal status or effect to,
the implementation or application of a
specific technology or technical
specification for performing the
functions of creating, storing,
generating, receiving, communicating,
or authenticating electronic records or
electronic signatures.15

The Electronic Signatures Act’s
principles of accuracy and accessibility
are consistent with the requirements of
rules 31a-2 and 204-2. Our
requirements that funds and advisers
store separately duplicate copies of their
records, and maintain procedures to
safeguard them from loss, alteration, or
destruction protect the integrity of the
records and assure that the records are
“accurate.” If a fund or adviser
separately stores a duplicate copy of its
records, then if one copy is altered or
damaged there will still be an accurate
backup copy. Procedures to safeguard
records from loss, alteration, or
destruction make it possible for funds,
advisers, and us to be reasonably
confident that the records have not been
changed in ways that cannot otherwise
be detected. Our requirements that
funds and advisers arrange and index
records, and that they be ready to
provide printouts or copies of the
records, make those records accessible.
Funds and advisers keep many records.
Those records are not truly accessible
unless there is an index system that
makes it possible to find a particular
record. The records are also not truly
accessible if they cannot be printed out
or copied for later use.

We request comment on whether
rules 31a—2 and 204-2, as proposed to
be amended, are consistent with the
requirements of the Electronic
Signatures Act.

II. General Request for Comments

We request comment on the proposed
rule amendments that are the subject of
this release, suggestions for additional
provisions or changes to the rules, and
comments on other matters that might
have an effect on the proposals

15 ESIGN section 104(b)(2)(C).

contained in this release. We request
comment whether the proposals, if
adopted, would promote efficiency,
competition, and capital formation.16

III. Cost/Benefit Analysis

We are considering the costs and the
benefits of the proposed amendments to
rules 31a—2 and 204-2. We encourage
commenters to discuss any costs or
benefits of the proposal. The primary
benefit of the amendments is the
improved transparency and flexibility of
our recordkeeping rules.

We do not believe the proposals will
impose any costs on funds or advisers.
As described above, the proposals
would allow funds and advisers to
maintain records in compliance with
the relevant recordkeeping requirements
in electronic storage media, regardless
of whether the record was created or
received electronically or otherwise.
Electronic storage is optional under the
proposals. We assume that funds and
advisers will not opt for the electronic
storage option provided for in the
proposals unless doing so is cheaper (or
otherwise more efficient and, therefore,
supported by business considerations).
By contrast, we believe that there may
be significant benefits to the proposals.
As stated, because using electronic
storage media is optional, we do not
believe that funds or advisers will
employ such media unless the benefits
conferred by the option outweigh the
costs and, therefore, electronic storage
makes good business sense. It is our
belief, therefore, that the proposals, if
adopted, would allow funds and
advisers greater flexibility to make
(business) decisions about
recordkeeping and, when appropriate,
opt for electronic storage with potential
cost savings and other benefits.

We request comment on the costs and
benefits of the proposed rule
amendments and invite commenters to
submit their own estimates of costs and
benefits that would result from the
proposal. In order to evaluate fully the
costs and benefits associated with the
proposed amendments, we request that
commenters’ estimates of the costs and

16 Section 2(c) of the Investment Company Act
requires the Commission, when it engages in
rulemaking and is required to consider whether an
action is consistent with the public interest, to
consider, in addition to the protection of investors,
whether the action will promote efficiency,
competition, and capital formation. 15 U.S.C. 80a—
2(c). Both section 31 of the Investment Company
Act [15 U.S.C. 80a—-30], under which we are
proposing to adopt amendments to rule 31a-2, and
section 204 of the Advisers Act [15 U.S.C. 80b—4],
under which we are proposing to adopt
amendments to rule 204-2, require us to consider
whether the proposed rules are necessary or
appropriate in the public interest or for the
protection of investors.

benefits of the proposed amendments be
accompanied by specific empirical data
supporting their estimates.

IV. Paperwork Reduction Act

The proposals do not require a new
collection of information. They affect
only the manner in which registrants
can store the information that must be
collected under rules 31a—2 and 204-2.
In connection with rules 31a-2 and
204-2, the Commission submitted to the
Office of Management and Budget,
pursuant to the Paperwork Reduction
Act, a request for approval and received
OMB control numbers for the rules,
OMB Control Nos. 3235-0179 (rule 31a—
2) and 3235-0278 (rule 204-2).

V. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA”) in accordance with 5 U.S.C.
603 regarding amendments to rule 31a—
2 under the Investment Company Act
and rule 204-2 under the Advisers Act.
The following summarizes the IRFA.

Our rules under the Investment
Company Act and Advisers Act require
registered funds and registered advisers
to retain certain books and records. Rule
31a-2 and rule 204-2 allow funds and
advisers to store these records on
electronic storage media, provided they
were created or received in an electronic
format. The Electronic Signatures Act
states that federal recordkeeping
requirements may be met by retaining
electronic records of the information
required to be maintained so long as the
electronic record is accurate and
accessible to those entitled to access
it.17 We are proposing to amend rules
31a—2 and 204-2 to allow funds and
advisers to store non-electronic originals
electronically.18 Electronic storage of
required books and records is not
mandatory, rather it is an option for
funds and advisers who find it cost-
effective.

The Regulatory Flexibility Act
requires us to consider the potential
effect of our rulemaking on small
entities. For purposes of the Investment
Company Act, a “‘small entity” is “an
investment company that, altogether
with other investment companies in the
same group of related investment
companies, has net assets of $50 million
or less as of the end of its most recent

17 ESIGN section 101(d)(1)(A), (B). ESIGN allows
us to interpret this provision.

18 The amendments to rule 31a—-2 are proposed by
the Commission under the authority set forth in
sections 31 and 38(a) of the Investment Company
Act and to amend rule 204-2 under the authority
set forth in sections 204, 206(4), and 211 of the
Advisers Act.
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fiscal year.” 19 For purposes of the
Advisers Act, an investment adviser
generally is a small entity if it (i)
manages less than $25 million in assets,
(ii) has total assets of less than $5
million on the last of its most recent
fiscal year, and (iii) does not control, is
not controlled by, and is not under
common control with another
investment adviser that manages $25
million or more in assets, or any person
that had total assets of $5 million or
more on the last day of the most recent
fiscal year.20

We estimate that there are
approximately (1) 3,610 active
registered management investment
companies, of which 203 are small
entities, and (2) 762 unit investment
trusts, of which 12 are small entities.
We further estimate that approximately
1,500 out of 8,100 investment advisers
registered with us are small entities. All
registered investment companies
(including management investment
companies and unit investment trusts)
and all registered advisers are subject to
the recordkeeping requirements of rule
31a-2 and rule 204-2, respectively.
They all could be affected by the
amendments we are proposing.

The IRFA states that all registered
advisers and funds that choose to store
required records electronically will be
subject to the proposed rule
amendments. There are no rules that
duplicate, overlap, or conflict with the
proposed amendments. We anticipate
that small entities will benefit from the
proposed rule amendments, because
electronic record maintenance may be
more affordable and efficient than paper
or micrographic storage. Moreover, as
electronic storage is not mandated, we
assume that funds and advisers will
choose to store records electronically
only if it would be cost-effective.

The Commission encourages
comments on the matters discussed in
the IRFA. Comment is requested on the
number of small entities that would be
affected by the proposed amendments,
and the likely impact on those small
entities. Specifically, commenters are
requested to describe the nature of the
amendments’ impact on the small
entities and to provide empirical data
supporting the extent of the impact. We
also request comment on how many
small entities will choose to store their
records electronically. The comments
will be placed in the same public file as
comments on the proposed rule
amendments. A copy of the IRFA may
be obtained by contacting William C.
Middlebrooks, Jr., (202) 942—-0690,

1917 CFR 270.0-10.
2017 CFR 275.0-7.

Securities and Exchange Commission,
450 5th Street, NW., Washington, DG
20549-0506.

Statutory Authority

The Commission is proposing
amendments to rule 31a-2 of the
Investment Company Act pursuant to
authority set forth in sections 31 and
38(a) of the Investment Company Act
[15 U.S.C. 80a—30 and 80a—37(a)].

The Commission is proposing
amendments to rule 204-2 of the
Advisers Act pursuant to authority set
forth in sections 204, 206(4), and 211 of
the Advisers Act [15 U.S.C. 80b—4, 80b—
6(4), and 80b-11].

List of Subjects
17 CFR Part 270

Investment companies, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 275

Reporting and recordkeeping
requirements, Securities.

Text of Proposed Rule Amendments

For reasons set forth in the preamble,
title 17, Chapter II of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The Authority citation for part 270
continues to read in part as follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a—
34(d), 80a—37, 80a—39, unless otherwise
noted;

* * * * *

2. Section 270.31a-2 is amended by:

a. Revising paragraphs (f)(1) and (f)(2);

b. Redesignating paragraph (f)(3) as
(f)(4); and

¢. Adding a new paragraph (f)(3) to
read as follows:

§270.31a-2 Records to be preserved by
registered investment companies, certain
majority-owned subsidiaries thereof, and
other persons having transactions with
registered investment companies.

* * * * *

(f)(1) Micrographic and electronic
storage permitted. The records required
to be maintained and preserved under
§270.31a—1(a) through (d) and
paragraphs (a) through (c) of this section
may be maintained and preserved for
the required time by, or on behalf of, an
investment company on:

(i) Micrographic media, including
microfilm, microfiche, or any similar
medium; or

(ii) Electronic storage media,
including any digital storage medium or

system that meets the terms of this
section.

(2) General requirements. The
investment company, or person that
maintains and preserves records on its
behalf, must:

(i) Arrange and index the records in
a way that permits easy location, access,
and retrieval of any particular record;

(ii) Provide promptly (but in no case
more than one business day after the
request) any of the following that the
Commission (by its examiners or other
representatives) or the directors of the
company may request:

(A) A legible, true, and complete copy
of the record (or the information
necessary to generate the record) in the
medium and format in which it is
stored;

(B) A legible, true, and complete
printout of the record; and

(C) Means to access, search, view,
sort, and print the records; and

(iii) Separately store, for the time
required for preservation of the original
record, a duplicate copy of the record
stored on the micrographic or electronic
storage media or any medium allowed
by this rule.

(3) Special requirements for electronic
storage media. In the case of records on
electronic storage media, the investment
company, or person that maintains and
preserves records on its behalf, must
establish and maintain procedures:

(i) To maintain and preserve the
records, so as to reasonably safeguard
them from loss, alteration, or
destruction;

(i) To limit access to the records to
properly authorized personnel, the
directors of the investment company,
and the Commission (including its
examiners and other representatives);
and

(iii) To reasonably ensure that any
reproduction of a non-electronic
original record on electronic storage
media is complete, true, and legible
when retrieved.

* * * * *

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

3. The authority citation for part 275
continues to read in part as follows:

Authority: 15 U.S.C. 80b—2(a)(ii)(F), 80b—
2(a)(17), 80b—3, 80b—4, 80b—6(4), 80b—6a,
80b-11, unless otherwise noted.

* * * * *

4. The authority citation following
§275.204-2 is removed.

5. Section 275.204-2 is amended by
revising paragraphs (g)(1) and (g)(2); and
adding paragraph (g)(3), to read as
follows:
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§275.204-2 Books and records to be
maintained by investment advisers.
* * * * *

(g)(1) Micrographic and electronic
storage permitted. The records required
to be maintained and preserved
pursuant to this section may be
maintained and preserved for the
required time by an investment adviser
on:

(i) Micrographic media, including
microfilm, microfiche, or any similar
medium; or

(ii) Electronic storage media,
including any digital storage medium or
system that meets the terms of this
section.

(2) General requirements. The
investment adviser must:

(i) Arrange and index the records in
a way that permits easy location, access,
and retrieval of any particular record;

(ii) Provide promptly (but in no case
more than one business day after the
request) any of the following that the
Commission (by its examiners or other
representatives) may request:

(A) A legible, true, and complete copy
of the record (or the information
necessary to generate the record) in the
medium and format in which it is
stored;

(B) A legible, true, and complete
printout of the record; and

(C) Means to access, search, view,
sort, and print the records; and

(iii) Separately store, for the time
required for preservation of the original
record, a duplicate copy of the record
stored on the micrographic or electronic
storage media or any medium allowed
by this rule.

(3) Special requirements for electronic
storage media. In the case of records on
electronic storage media, the investment
adviser must establish and maintain
procedures:

(i) To maintain and preserve the
records, so as to reasonably safeguard
them from loss, alteration, or
destruction;

(ii) To limit access to the records to
properly authorized personnel and the
Commission (including its examiners
and other representatives); and

(iii) To reasonably ensure that any
reproduction of a non-electronic
original record on electronic storage
media is complete, true, and legible

when retrieved.
* * * * *

Dated: March 13, 2001.
By the Commission.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 01-6662 Filed 3—16-01; 8:45 am]
BILLING CODE 8010-01-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-01-003]
RIN 2115-AE47

Drawbridge Operation Regulation;
Terrebonne Bayou, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to change the operating schedules for
three bridges across Terrebonne Bayou
at Houma, Terrebonne Parish, LA. The
proposed rule would establish the same
operating schedule for all three draws to
facilitate the flow of vehicular traffic
during rush hours while still meeting
the reasonable needs of navigation. The
new schedule will provide a safe,
continuous vessel passage through all
three draws. This action is expected to
relieve the bridge owner from the
requirement to separately man each
bridge by using roving drawtenders to
operate the bridges when necessary.
DATES: Comments and related material
must reach the Coast Guard on or before
May 18, 2001.

ADDRESSES: You may mail comments to
Commander (ob), Eighth Coast Guard
District, 501 Magazine Street, New
Orleans, Louisiana 70130-3396, or
deliver them to room 1313 at the same
address above between 7 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The Commander,
Eighth Coast Guard District, Bridge
Administration Branch maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the Bridge
Administration Branch, Eighth Coast
Guard District between 7 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: MTr.
David Frank, Bridge Administration
Branch, at the address given above, or
telephone (504) 589—2965.
SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested parties to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD08-01-003), and the specific

section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and attachments in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you would like
confirmation of receipt of your
comments, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period.
We may change this proposed rule in
view of comments received.

Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
a public meeting by writing to the
Commander, Eighth Coast Guard
District, Bridge Administration Branch
at the address under ADDRESSES
explaining why a public meeting would
be beneficial. If we determine that a
public meeting would aid this
rulemaking, we will hold one at a time
and place to be announced by notice in
the Federal Register.

Background and Purpose

The S3087 Bridge, mile 33.9, the
newly constructed Howard Avenue
Bridge, mile 35.0, and the Daigleville
Bridge, mile 35.5 all lie within a 1.6
mile section on Terrebonne Bayou.
These three bridges are currently on
three different operating schedules,
which requires the owner to crew them
at various times. Due to the close
proximity of the bridges to one another
and the low volume of waterway traffic,
the Department of Transportation and
Development (DOTD) for the State of
Louisiana has requested that the Coast
Guard revise the regulations in 33 CFR
117.505 that governs the S3087 and
Daigleville Bridges. DOTD would like to
include the Howard Avenue Bridge,
which currently opens on signal at any
time for the passage of vessels, and
place all three bridges under the same
operating schedule.

With all three bridges on the same
schedule, and because they are located
so close together, DOTD can operate all
three bridges with a roving crew or a
single draw-tender.

Discussion of Proposed Rule

Currently, all three drawbridges, the
S3087 Bridge (33 CFR 117.505(c)), the
Howard Avenue Bridge, and the
Daigleville Bridge (33 CFR 117.505(d))
across Terrebonne Bayou are required to
open on signal during the day. However,
both the S3087 Bridge and Daigleville
Bridge have drawbridge operation
regulations that require a four-hour
advance notice be given. The S3087
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Bridge will open on signal if at least
four hours notice is given from 5 p.m.

to 9 a.m. The Daigleville Bridge will
open on signal if at least four hours
notice is given from 10 p.m. to 6 a.m.
The Daigleville Bridge is also allowed to

and the Daigleville Bridge. The Howard
Road Bridge has only three months of
data due to its recent construction.

MONTHLY TOTAL OF BRIDGE OPENINGS

Because of the low yearly number of
requested bridge openings, the Coast
Guard has determined that the request
by the bridge owner, to have the bridges
open on signal after a four-hour advance

) Slosad.t  tion Mond " notice, is reasonable and meets the
remain closed-to-navigation Monday _ o OW-  poeds of navieation.
through Friday, except holidays, from 7 Bridge S3087 | Daigleville :rd i 8 K K
a.m. to 8:30 a.m. and 4:30 p.m. to 6 p.m. Ve Trattic counts ta enovera two-wee
The Coast Guard proposes to change June 1998 23 83 0 perl.od show tl}at 26% of the daily
the regulations in 33 CFR 117.505 to July 8 62 0 ve}ncular traffic Monday through )
require the draws of the S3087, Howard  aygust ........ 18 70 o Friday, on each bridge, occurs during
Avenue, and Daigleville Bridges to open  september .... 20 109 o thetwo two-hour time periods
on signal if at least four hours notice is October ........ 29 83 0 requested for closure. The table below
given, except that, the draw need not November ..... 7 57 0 contains the Monday through Friday
open for the passage of vessels Monday = December ..... 4 42 0 opening counts for all three bridges,
through Friday, except Federal holidays, January ......... 1 23 0 over a one-year time period.
from 6 a.m. to 8 a.m. and 4 p.m. to 6 February ....... 6 30 0
p.m. March ... 1 41 0
The Coast Guard has evaluated the APl 14 60 4
. . May ..o 20 87 45
bridge-opening log data from June 1998  j -~ "oo0 1 74 35
to June 1999 for both the S3087 Bridge
BRIDGE OPENINGS
S3087 Daigleville Howard Ave. (3 month
Bridge period)
6am—8am 4pm—6pm 6am—8am 4pm—6pm 6am—8am 4pm—-6pm
6/98 10 6/99 ... 0 9 17 30 2 2

The Coast Guard believes that
allowing these bridges to remain closed
to navigation during the time periods
requested is reasonable and will still
meet the needs of navigation. This
conclusion is based upon the low
number of opening requests received
during these time periods.

This proposal will allow all three
bridges to operate under the same
schedule, thus providing a safe
continuous passage for vessels while
minimizing disruption to vehicular
traffic. The new regulation will allow
the bridge owner to operate all three
bridges only when necessary.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary.

This proposed rule allows commercial
fishing vessels ample opportunity to
transit this waterway before and after
the peak vehicular traffic period which
occurs between 6 and 8 a.m. and 4 and
6 p.m. according to the vehicle traffic
surveys.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The proposed rule has
considered the needs of the local
commercial fishing vessels and it has
been determined that, under 5 U.S.C.
605(b), it would not have a significant
economic impact on a substantial
number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,

please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the Bridge Administration Branch,
Eighth Coast Guard District at the
address above.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

We have analyzed this proposed rule
under Executive Order 13132 and have
determined that this proposed rule
would not have implications for
federalism under that Order.



Federal Register/Vol. 66, No. 53/Monday, March 19, 2001 /Proposed Rules

15375

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This proposed
rule would not impose an unfunded
mandate.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not
economically significant and does not
cause an environmental risk to health or
risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph 32(e), of Commandant
Instruction M16475.1C, this proposed
rule is categorically excluded from
further environmental documentation.
A ““Categorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend Part 117 of Title 33, Code of
Federal Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.In §117.505, paragraph (d) is
removed; paragraph (e) is re-designated
as paragraph (d); and paragraph (c) is
revised to read as follows:

§117.505 Terrebonne Bayou.

(c) The draws of the S3087 Bridge,
mile 33.9, the Howard Ave Bridge, mile
35.0, and the Daigleville Bridge, mile
35.5 at Houma, shall open on signal if
at least four hours notice is given;
except the draws need not open for the
passage of vessels Monday through
Friday, except Federal holidays, from 6

a.m. to 8 a.m. and from 4 p.m. to 6 p.m.
* * * * *

Dated: March 5, 2001.
K.J. Eldridge,
Captain, U.S. Coast Guard, Commander,
Eighth Coast Guard District Acting.
[FR Doc. 01-6741 Filed 3—16—01; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 990927266-0240-02;
.D. 072699A]

RIN 0648-AM62

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to Navy Operations of
Surveillance Towed Array Sensor
System Low Frequency Active Sonar

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comment.

SUMMARY: NMFS has received an
application from the U.S. Navy
requesting a Letter of Authorization
(LOA) for the take of small numbers of
marine mammals by harassment
incidental to Navy operations of the
Surveillance Towed Array Sensor
System (SURTASS) Low Frequency
Active (LFA) Sonar. By this document,
NMFS is proposing regulations to
govern that take. In order to issue the
LOA and issue final regulations
governing the take, NMFS must
determine that the taking will have a
negligible impact on the affected species
and stocks of marine mammals, will (if
appropriate through implementation of
appropriate mitigation measures) be at

the lowest level practicable, and will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses. NMFS
invites comment on the application, and
the regulations.

DATES: Comments must be postmarked
no later than May 3, 2001. A petition
requesting NMFS to hold a public
hearing must be submitted no later than
April 3, 2001. Comments will not be
accepted if submitted via e-mail or the
Internet.

Comments regarding the burden-hour
estimate or any other aspect of the
collection of information requirement
contained in this rule should be sent to
the Chief, and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: NOAA Desk Officer,
Washington, DC 20503.

ADDRESSES: Comments should be
addressed to Donna Wieting, Chief,
Marine Mammal Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910-3226. A copy of the application,
a list of references used in this
document and a list of principal
commenters on this action, are available
and may be obtained by writing to this
address or by telephoning the contact
listed here (see FOR FURTHER
INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead (301) 713—
2322, ext. 128.

SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the Marine
Mammal Protection Act (MMPA) (16
U.S.C. 1361 et seq.) directs the Secretary
of Commerce (Secretary) to allow, upon
request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and regulations are issued.

Permission may be granted for periods
of 5 years or less if the Secretary finds
that the taking will be small, have a
negligible impact on the species or
stock(s) of affected marine mammals,
and will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if regulations are prescribed setting
forth the permissible methods of taking
and the requirements pertaining to the
monitoring and reporting of such taking.
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Summary of Request

On August 12, 1999, NMFS received
an application from the U.S. Navy
requesting a small take exemption under
section 101(a)(5)(A) of the MMPA for
the taking of marine mammals
incidental to operation of the SURTASS
LFA sonar for a period of time not to
exceed 5 years, beginning in FY 2000.
SURTASS LFA sonar will operate a
maximum of 4 ship systems in the 10
geographic operating regions in which
SURTASS LFA sonar could potentially
operate. There would be a maximum of
four SURTASS LFA sonar systems with
a nominal maximum of two systems at
sea at any one time.

Description of the Activity

The SURTASS LFA sonar system is a
long-range, low frequency (between 100
and 500 Hertz) sonar that has both
active and passive components. It does
not rely on detection of noise generated
by the target. The active component of
the system is a set of low frequency (LF)
acoustic transmitting source elements
(called projectors) suspended from a
cable from underneath a ship. The
projectors are devices that produce the
active sound or pulse.

The purpose of SURTASS LFA sonar
is to provide the Navy with a reliable
and dependable system for long-range
detection of quieter, harder-to-find
submarines. LF sound travels in
seawater more effectively and for greater
distances than higher frequency sound
used by most other active sonars. The
SURTASS LFA sonar system would
meet the Navy’s need for improved
detection and tracking of new-
generation submarines at a longer range.
This would maximize the opportunity
for U.S. armed forces to safely react to,
and defend against, potential submarine
threats while remaining a safe distance
beyond a submarine’s effective weapons
range.

The typical SURTASS LFA sonar
signal is not a constant tone, but rather
a transmission of various waveforms
that vary in frequency and duration. A
complete sequence of sound
transmissions is referred to as a “ping”
and can last for as short as 6 seconds
(sec) to as long as 100 sec. The time
between pings is typically from 6 to 15
minutes. Average duty cycle (ratio of
sound “on” time to total time) can be
controlled but is less than 20 percent;
typical duty cycle is between 10 and 20
percent.

The passive or listening component of
the system is SURTASS, which detects
returning echoes from submerged
objects, such as submarines, through the
use of hydrophones. The hydrophones

are mounted on a horizontal array that
is towed behind the ship. The
SURTASS LFA sonar ship maintains a
minimum speed of 3.0 knots (5.6 km/hr;
3.4 mi/hr).

The Navy anticipates that a nominal
SURTASS LFA sonar deployment
schedule for a single vessel would
involve about 270 days/year at sea
(underway). A nominal at-sea mission
would occur over a 30-day period, made
up of two 9-day exercise segments.
Active sonar operations could be
conducted up to 20 hrs during an
exercise day, although the system would
actually be transmitting for only a
maximum of 4 hrs/day (resulting in 432
hrs of active transmission time per year
for each SURTASS LFA sonar system in
operation based on a maximum duty
cycle of 20 percent). The remaining 12
days of the at-sea mission would be
spent in transit or repositioning the
vessel. In a nominal year there could be
a maximum of 9 missions, six of which
would involve the employment of
SURTASS LFA sonar in the active mode
and three of which would employ the
SURTASS LFA sonar in the passive
mode. Between missions, an estimated
95 days would be spent in port for
upkeep and repair. With two vessels in
the Pacific-Indian Ocean area and two
vessels in the Atlantic Ocean-
Mediterranean Sea area, there could be
up to 12 operations in each of these
oceanic areas per year.

At present, only one SURTASS LFA
sonar system is available for
deployment. A second SURTASS LFA
sonar system is expected to be available
in FY 2001. The third and fourth
systems are tentatively planned for FY
2003 and FY 2004, but their delivery
may be postponed until after FY 2005.
With 4 systems, a nominal maximum of
two vessels would be at sea at any one
time. As a result, under 5-year
regulations NMFS proposes to authorize
marine mammal harassment takings for
2 SURTASS LFA sonar vessels for FY
2000 through FY 2002, 3 vessels for FY
2003, and 4 vessels for FY 2004,
recognizing, however, that there may
not be more than 2 vessels operating
within the 5-year window of these
proposed regulations.

Comments and Responses

On October 22, 1999 (64 FR 57026),
NMFS published an Advance Notice of
Proposed Rulemaking (ANPR) on the
U.S. Navy application and invited
interested persons to submit comments,
information, and suggestions concerning
the application and the structure and
content of regulations, if the application
is accepted. During the 30-day comment
period on that notice, significant

comments were received from several
organizations and individuals. A list of
organizations and individuals whose
comments are analyzed in this
document is available upon request.
Additionally, a large number of letters,
form letters, and petitions were
received. Comments regarding NMFS’
responsibilities under the MMPA, the
Endangered Species Act (ESA) and the
National Environmental Policy Act
(NEPA) are addressed in this document.
Comments to the Navy regarding the
Navy’s draft Overseas Environmental
Impact Statement/Environmental
Impact Statement (OEIS/EIS) that were
attached to the comments on the ANPR,
and those comments regarding the
scope, content, and adequacy of the
Navy draft OEIS/EIS, and the Navy’s
marine mammal scientific research
program have been addressed in the
Navy’s Final OEIS/EIS.

Activity Concerns

Comment 1: Numerous commenters
were concerned that the Navy’s
SURTASS LFA sonar was not viable, or
was not practicable and that the Navy’s
small take application for an LOA
should be denied, for those reasons.

Response: Whether a project is viable
or practical is not a criterion under the
MMPA for determining whether to
authorize marine mammal takings
incidental to an activity. The authority
for authorizing operations and
deployment of the Navy SURTASS LFA
resides with the Secretary of the Navy,
not NMFS.

Comment 2: Many commenters were
concerned regarding a conflict between
the ANPR and the draft OEIS/EIS. The
ANPR states that the 180 dB (i.e., 180
dB re 1 microPa(rms) RL (180 dB))
sound field is 2 km (1.1 nm) from the
sound source. The draft OEIS/EIS states
that the sound field is 1 km (0.54 nm)
from the sound source. The commenters
felt that if the ANPR was in error, it
should be withdrawn and republished
and the public comment period
extended.

Response: The draft OEIS/EIS is
correct; the ANPR was in error. A
correction notice was published as
quickly as possible once that error was
detected. That notice was published on
November 22, 1999 (64 FR 63783).
Because the error did not affect the
scope of the ANPR, and led only to
speculation on the sound pressure level
(SPL) of the SURTASS LFA sonar, and
because NMFS is publishing in this
document for public comment and
review the same action as noticed in the
ANPR, NMFS determined that no
benefit would have been achieved by
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reopening the public comment period
on the ANPR.

Comment 3: One commenter notes
that the Navy application is for all
SURTASS LFA sonar operations,
whereas the draft OEIS/EIS addressed
only SURTASS LFA sonar operations
for training and testing, not for actual
military operation. If “hostile”
operations are not included in the
schedule of operations, then the actual
take projections must be recalculated to
account for such missions.

Response: The LOA application
clearly states that the request is for the
taking of marine mammals incidental to
the employment of SURTASS LFA
sonar during training, testing, and
routine military operations. The
authorization will not cover use of the
system in armed conflict or direct
combat support operations, nor during
periods of heightened national threat
conditions, as determined by the
National Command Authorities. NMFS
does not have a role in making these
determinations. Therefore, takings
during these situations would not be
covered by the regulations or the LOAs.
The recalculation of takings outside of
the LOA in advance is neither necessary
nor possible without knowing where the
“hostile” activity will take place and
how long that situation would last.

MMPA Concerns

Comment 4: Several commenters
recommended that NMFS should extend
the comment period to allow more time
for review of the application.

Response: The ANPR is only the first
of two public comment periods on
NMFS’ action. ANPRs are not required
by the MMPA, but are utilized by NMFS
to provide the public with early
notification and to assist NMFS in the
drafting of proposed regulations. The
ANPR stated that, if NMFS proposes
rulemaking (as we are doing here), as
required by section 101(a)(5)(A)(ii) of
the MMPA, NMFS will offer the public
a second comment period. For this
rulemaking, NMFS is providing a
comment period of 45 days.

Comment 5: A commenter questioned
why NMFS did not publish the ANPR
until October 27, 1999, when the
application was received from the Navy
on August 12, 1999.

Response: NMFS published the ANPR
as expeditiously as possible.

Comment 6: Several commenters
wanted more time for review of the
application and ANPR because of the
detail of the draft OEIS/EIS.

Response: Because the application
submitted by the U.S. Navy closely
follows the information and data
provided by the Navy in its draft OEIS/

EIS for SURTASS LFA sonar (which had
a 90-day public comment period), and
comments on that document were due

3 weeks prior to the close of the ANPR
comment period, NMFS believes that
little additional effort should be
required by those members of the public
interested in reviewing both documents
in order to respond adequately to the
U.S. Navy application for the small take
authorization within the 30-day
comment period.

Comment 7: NMFS should hold
public hearings because the Navy
application is unprecedented. Among
other things, the application
contemplates a world-wide scale for its
activities, far exceeding the limits of
what the small take exemption was
meant to cover. It subjects marine
mammals * * * to levels of exposure
well above anything NMFS has
heretofore allowed for non-impulsive
noise.

Response: The Navy held public
outreach meetings on the draft OEIS/EIS
in Washington, DC, Boston, MA, Miami,
FL, Los Angeles, CA, Honolulu, HI, and
Seattle, WA. In addition, public
hearings on the draft OEIS/EIS were
held by the U.S. Navy on September 29,
1999, in Norfolk, VA; on October 12,
1999, in San Diego, CA; and on October
14, 1999, in Honolulu, HI. NMFS
attended these meetings. NMFS believes
the opportunity to respond to this notice
of proposed rulemaking provides the
public with an adequate degree of
participation in this process. However,
if a petition is submitted to NMFS
within 15 days of the date of publication
of this document that it hold a public
hearing, and that petition demonstrates
that relevant information exists which
can only be presented at a hearing (and
cannot be presented in writing in
response to this document), NMFS will
hold a public hearing during the 45-day
comment period on this document.

Comment 8: Under the MMPA, NMFS
has an obligation to reject a proposal
prior to rulemaking if the agency cannot
make an affirmative finding that the
project’s impacts are ‘‘negligible.”

Response: NMFS does not interpret
the MMPA to require NMFS to reject an
application submitted, under section
101(a)(5)(A) of the MMPA, prior to
publishing proposed rulemaking, unless
the applicant has not provided, as part
of its application on the activity,
sufficient documentation on those
marine mammals affected, and the
anticipated impact of the activity on
marine mammals. Using the information
provided by the Navy in its application
and draft OEIS/EIS, NMFS believes that
it has sufficient information to move
forward and propose rulemaking. This

decision, however, does not preclude
NMEFS from requesting additional
information from the Navy during the
rulemaking process. However, a final
rule will not be promulgated by NMFS
unless the Agency makes a finding of
negligible impact based on all relevant
information acquired during the
rulemaking process.

Comment 9: Commenters were of the
opinion that SURTASS LFA sonar
activities proposed by the Navy are not
eligible for a “‘small take” exemption.

Response: For maritime activities
conducted by U.S. citizens (other than
commercial fishing, activities permitted
under section 104 of the MMPA or
activities otherwise exempted from the
MMPA), there are two means to obtain
an exemption to the MMPA’s
moratorium on taking marine mammals.
The first is the small take exemption
under section 101(a)(5) of the MMPA,
and the second is a waiver of the
moratorium under section 101(a)(3)(A)
of the MMPA. If the Navy does not
qualify for a small take authorization
under section 101(a)(5)(A) of the
MMPA, then the Navy would need to
obtain a waiver under section
101(a)(3)(A) of the MMPA.

Comment 10: The scope of the activity
contemplated by the Navy exceeds any
reasonable interpretation of the
statutory language for authorizing a
small take exemption for a “specified
geographic region.”

Response: When Congress enacted the
1981 Amendments to the MMPA, which
first authorized the Secretary to exempt
specific activities from the MMPA’s
moratorium on takings without waiving
the moratorium under section 101(a)(3),
certain restrictions were placed on the
circumstances under which the
Secretary may issue an exemption. One
of these requirements is that the activity
must take place within ““a specified
geographic region.” The Legislative
history for this provision states: “It is
the intention of the Committee that both
the specified activity and the specified
region referred to in section 101(a)(5) be
narrowly identified so that the
anticipated effects will be substantially
similar.” “ * * [T]he specified
geographical region should not be larger
than is necessary to accomplish the
specified activity, and should be drawn
in such a way that the effects on marine
mammals in the region are substantially
the same. Thus, for example, it would
be inappropriate to identify the entire
Pacific coast of the North American
Continent as a specified geographic
region, but it may be appropriate to
identify particular segments of that
coast having similar characteristics,
both biological and otherwise, as
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specified geographic regions” (H. Rept
97-228, September 16, 1981, p 19).

NMFS believes that the regions
described in this proposed rule are in
keeping with Congress’ legislative intent
in enacting this provision. Although
SURTASS LFA sonar requires fairly
large geographic regions because of the
Navy’s need to deploy the system on a
world-wide basis, these areas have been
selected so as to retain similar biological
characteristics within each region. As a
result, NMFS believes that these areas
are large enough to accomplish the
specified activity without being so large
that the effects on marine mammals will
not be substantially the same.

It should be noted that the regions
described in this proposed rule differ
from those contained in the Navy’s
original application and described in
the ANPR. Based on a suggestion made
by NMFS in the ANPR, the U.S. Navy
revised its original proposal for 10
regions to one that proposes to adopt,
with modification, the United Nation
Food and Agriculture Organization’s
(FAOQ) division of the world’s oceans
into 16 distinct areas as shown in this
document as Figure 1. (See FAO, 1971.
The Fish Resources of the Ocean.
Fishing News Books (Ltd). Surry
England). These regions are described
later in this document. Additionally,
coastal areas and Arctic and Antarctic
waters would be excluded from
SURTASS LFA sonar operations. NMFS
proposes to issue an LOA for each
individual SURTASS LFA sonar system
which will list the area(s) in which the
deployment vessel plans to operate. As
a result, NMFS believes the designated
areas closely approximate the
distribution of affected marine mammal
species and will allow NMFS to
implement appropriate mitigation and
monitoring measures. One aspect of
marine mammal distribution not taken
into account by these areas is the shift
in marine mammal distribution due to
changes in oceanographic physiography.
However, NMFS believes that it would
be impractical to attempt to structure
regulations specifying migratory
corridors. While NMFS believes that
little would be accomplished by further
subdivision of the world’s oceans, it
welcomes additional comments on this
preliminary determination.

NMEFS also disagrees with the
commenters’ suggestion that the
application should not be accepted
because it is world-wide in scope and
thus is more extensive than any activity
previously authorized. Although no
world-wide authorizations have
previously been granted, NMFS does
accept applications, and issue
authorizations, for similar activities in

more than a single geographic region.
For example, seismic surveys for oil and
gas exploration may be conducted
concurrently in the U.S. Beaufort Sea,
southern California waters, and, in the
Gulf of Mexico. Similar to SURTASS
LFA sonar operations, each seismic
survey employs a large vessel slowly
towing a high-intensity, LF sound
source. If warranted, small take
authorizations should be available to
these activities.

NMFS does not believe that Congress
intended NMFS to issue separate
regulations governing taking for each
“specific geographic region,” as would
be one alternative. While it would be
possible for NMFS to do so, NMFS
believes that these regulations would be
redundant and unnecessary. As a result,
the proposed incidental, small take
regulations for SURTASS LFA sonar
have been designed to be generic; LOAs
issued under these regulations, would
be tailored to the vessel’s specific
geographic operating area and would
include any appropriate prohibitions
and mitigation or monitoring
requirements.

Comment 11: One commenter wanted
NMFS to acknowledge that the draft
OEIS/EIS definitions for ‘“‘non-serious
injury”” and “non-serious harassment”
are unique and unsupported in the
statutory context of the MMPA, or in
definitions from NMFS.

Response: NMFS understands that the
Navy’s draft OEIS/EIS definition caused
confusion to reviewers. The Navy has
modified these terms in the final OEIS/
EIS. NMFS will continue to define
takings by harassment as they are
defined in section 3 of the MMPA (i.e.,
Level A and Level B harassment).

Small Take Concerns

Comment 12: Because the abundance
of marine mammals within identified
species and stocks that may be taken by
SURTASS LFA sonar exceeds any
reasonable interpretation of the MMPA’s
“small numbers” provision, NMFS
should reject the Navy’s application.

Response: The definition of the term
“small numbers” at 50 CFR 216.103
differs from the commenters’
interpretation of “small numbers.”
NMEFS believes it was unfortunate that
Congress was unable to provide more
specific guidance on what it meant by
the term ““small.”” The Legislative
history for this provision (H. Rept 97—
228, September 16, 1981) stated that the
Committee recognized “the imprecision
of the term . . ., but was unable to offer
a more precise formulation because the
concept is not capable of being
expressed in absolute numerical limits”
NMFS agrees with that Congressional

statement. NMFS believes that by
defining “small numbers” to mean a
portion of a marine mammal species or
stock whose taking would have a
negligible impact as in the definition of
“small” found in § 216.103, an upper
limit is placed on the term, and the
phrase effectively implements the
Congressional intent underlying the
rule.

Negligible Take Concerns

Comment 13: The Navy’s draft OEIS/
EIS ignored and/or did not adequately
address the negative effects of LFA
testing, including stranding of beaked
whales in the Mediterranean, 3
abandoned cetacean calves in the
Hawaii sonar test area, 80 percent of
humpback whales stopping singing
during tests, blue and fin whales
decreasing vocalizations, and gray
whales changing their migration route.

Response: The Navy has addressed
these events in the Navy’s final OEIS/
EIS. However, while NMFS recognizes
that there is some potential for marine
mammals to be affected by SURTASS
LFA sonar signals (otherwise an
incidental, small take authorization
would not be needed), NMFS notes that:
(1) detailed analyses of data from Phase
I research indicated that there were no
significant differences in vocal activity
by blue and fin whales between those
periods when SURTASS LFA sonar was
not transmitting and when it was; (2)
gray whale research was specifically
designed to elicit an avoidance
response, but was not conducted similar
to SURTASS LFA sonar operations (in
fact the research indicated that when
SURTASS LFA sonar operated offshore,
there was little or no avoidance
response); and (3) the Navy
acknowledges that while some singing
humpback whales showed some
apparent avoidance responses and
cessation of song, an equal number
showed no cessation of song. Also, there
is no evidence linking SURTASS LFA
sonar transmissions to any stranding
event, and further the Navy’s proposed
long-term monitoring (LTM) program
will have a component to investigate
any correlation between SURTASS LFA
sonar transmissions and stranding
events.

Comment 14: The Navy
underestimates the extent and
cumulative impacts of its deployment
because it fails to consider operations
undertaken for purposes of surveillance,
deployments in direct support of
combat, and deployments during
periods of heightened threat conditions,
as determined by the National
Command Authorities.
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Response: NMFS must make a
determination that the total taking
incidental to an applicant’s specified
activity, during the proposed 5-year
period of authorization of the
regulations, will have no more than a
negligible impact on affected marine
mammal populations. The application
for the authorization specifically
requests an authorization for
employment of the SURTASS LFA
sonar during training, testing, and
routine military operations. It will not
cover use of the system in other conflict
situations mentioned by the commenter.
Recognizing that certain mitigation,
monitoring, and reporting requirements
could not be met by the Navy in
wartime situations, NMFS believes the
approach taken by the Navy to be
appropriate.

Comment 15: One commenter stated
that, given that cetaceans are accepted
as “‘people,” it follows that NMFS,
which treats them as stocks subject to
sustainable “harvest” is promulgating
the fiction that the cetaceans are to be
treated in the same category as fish,
when in fact, they are the oldest and
most intelligent sentient creatures on
Earth and fully worthy of our protection
and respect.

Response: The MMPA prohibits the
taking of marine mammals unless
exempted or permitted. NMFS disagrees
with the commenter that marine
mammals are treated similar to fish.
Fish are considered, among other things,
a resource that may be harvested in a
sustainable manner for consumption
while the United States has affirmed
that marine mammals should be
protected and encouraged to develop to
the greatest extent feasible
commensurate with sound policies of
resource management.

Comment 16: Several commenters
criticized the Navy statement in the
application that “research conducted to
date is sufficient to assess impacts on
marine mammals.” Some recommended
that on this basis, NMFS deny the Navy
a small take permit. Another questioned
how NMFS could make a negligible
impact determination without having all
relevant facts at its disposal.

Response: When the U.S. Navy first
discussed whether an incidental, small
take authorization was required for its
SURTASS LFA sonar, NMFS
determined that insufficient information
existed to make a negligible impact
determination. NMFS suggested the U.S.
Navy conduct a scientific research
program on marine mammals to
determine potential effects of SURTASS
LFA sonar on marine mammals. In
making a finding as to whether an
action will have a negligible impact on

marine mammals, NMFS is required to
use the best scientific information
available. This information should be
available to applicants either publically
or through NMFS. However, Congress
clarified in the Legislative history on
this provision (H. Rept 97-228,
September 16, 1981) that for situations
where a negligible impact finding
cannot be made (either because the
proposed project or activity is
hypothetical or the impact on the
marine environment from the activity
has not been investigated), the applicant
would need to conduct research on the
potential impacts of the proposed
project or activity on marine mammals.
For SURTASS LFA sonar, independent
scientists focused their research efforts
on 3 of the 4 species of marine
mammals identified in a public
workshop as most likely to be impacted
by LF sound. Research conducted under
an MMPA section 104 scientific
research permit has been completed and
the findings have been made available
to the public. A preliminary
determination on whether information
is sufficient to make a determination
that SURTASS LFA sonar is having no
more than a negligible impact is a part
of this rulemaking process.

Marine Mammal Impact Concerns

Comment 17: The LOA request
excludes several species of marine
mammals because their ranges
purportedly do not overlap with the
potential geographic operating regions
of SURTASS LFA sonar.

Response: Preliminarily, the Navy
and/or NMFS have determined that the
following species should be added to
the list of species that may potentially
be affected. These species are the beluga
whale (Delphinapterus leucas), the
harbor porpoise (Phocoena phocoena),
and the hooded seal (Cystophora
cristata). Additional species may be
added in the future based upon
information obtained during the LTM
Program or by other means. Adding
species to the list, however, will require
rulemaking to correct the list proposed
in §216.180(b). Until an amendment is
made effective, the taking of marine
mammal species not listed in
§216.180(b) remain prohibited.
However, some species of marine
mammals listed by one commenter,
specifically bowhead whales, narwhals,
and Arctic and Antarctic seals, while
occupying the same geographic region
as the SURTASS LFA sonar proposes to
operate, are pagophilic (ice loving), and,
therefore, would be unlikely to occupy
the same region at the same time as
SURTASS LFA sonar would be capable
of operating in that region. Another

species mentioned by the same
commenter, Balaenoptera bonarensis, is
a small minke whale. Without more
information on the species, for
management purposes in this document,
NMFS considers it a minke whale.
Noting the typographical error in the
Navy application, mixing the scientific
and common names for sei whales and
Bryde’s whales, NMFS considers B.
edeni and B. brydeias synonomous, as
noted in Rice (1998).

Dugongs are not under the
jurisdiction of NMFS. If the Navy
believes that SURTASS LFA sonar may
incidentally take dugongs by
harassment, they should apply to the
U.S. Fish and Wildlife Service for a
small take authorization for this species.
However, NMFS notes that the text
referenced by the commenter (Jefferson
et al., 1993) states that this species is
found in the Indo-Pacific in coastal and
inshore waters, areas where SURTASS
LFA sonar will not operate.

Comment 18: Unless the 180 dB
criteria is dramatically reduced (given
proven impacts of sounds at far lower
amplitudes), all species of excluded
coastal cetaceans (the remaining species
of porpoises as well as coastal “river”
dolphins) will have to be included.

Response: The 180 dB criterion
delineates an area around the source
wherein scientists have determined that,
at an SPL somewhere above that level,
some marine mammal species may
incur a permanent shift, or elevation, in
hearing sensitivity (referred to as
permanent threshold shift (PTS)). For
that reason, NMFS encourages small
take applicants, if possible, to design,
establish and monitor an appropriate
area around a loud noise source.
Terminating sound transmissions
whenever marine mammals enter a zone
where their hearing may be affected,
will prevent, to the greatest extent
practicable, marine mammals from
potentially incurring an impairment to
hearing. For this proposed action,
scientists have determined that a single-
ping received level of 180 dB can be
considered a scientifically
precautionary level to prevent the
potential onset of injury to a marine
mammal. As a result, the Navy has
proposed to establish a 180 dB safety
zone for SURTASS LFA sonar
operations, that would protect marine
mammals that enter this area because
the SURTASS LFA source transmissions
would be terminated upon detection of
the animal. The Navy calculates that
this safety zone will encompass an area
with a radius of approximately 1 km
(0.54 nm). The Navy has stated that, as
a mitigation measure, the 180 dB
isopleth would remain at least 22 km
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(12 nm) from all coastlines. Because
sound normally attenuates more quickly
on a shoaling bottom (that would be
expected in coastal areas), than it does
in the open ocean, the Navy does not
expect marine mammals in coastal or
riverine areas to be taken (by
harassment) by SURTASS LFA sonar
while the animals are in these areas.

Comment 19: Marine mammals may
be killed incidental to SURTASS LFA
sonar operations due to stranding, and
due to increased risk to predation and
starvation through masking.

Response: The potential for masking
and increased predation have been
discussed in the Navy application and
the draft OEIS/EIS. Please refer to those
documents for additional information.
While masking could possibly occur for
those species of marine mammals that
use the same frequency as SURTASS
LFA sonar, masking would be minor
and temporary (i.e., 80-90 percent of the
time a whale would be able to perceive
predator or prey through LF sounds),
because the SURTASS LFA sonar
bandwidth is very limited (approx. 30
Hz), signals do not remain at a single
frequency for more than 10 seconds, and
the system is off at least 80 percent of
the time.

Because of the offshore nature of
SURTASS LFA sonar operations, the
Navy does not believe that there is a
potential for SURTASS LFA sonar to
result in marine mammal stranding
incidents. Under the Navy’s LTM
program however, the Navy plans to
coordinate with principal world-wide
marine mammal stranding networks and
report any correlations between
SURTASS LFA sonar operations and
stranding events to NMFS. However,
because the Navy has not requested an
incidental take by mortality (as in a
stranding event), an LOA, if issued,
would not authorize this form of taking.
Under regulations found at § 216.106(e),
an LOA may be modified, suspended or
revoked if a marine mammal is taken by
a method that is not authorized.

Comment 20: Commenters noted that
the Navy has deflated its assessment of
serious injury (to marine mammals) to
near zero with an untested monitoring
program. Another commenter believes
that the draft OEIS/EIS assumes 100-
percent detection within the safety
zone. This commenter believes it is
unacceptable (for marine mammals to
incur an SPL greater than 180 dB) and
could even be fatal.

Response: The Navy has assessed the
efficiency of its tripartite monitoring
system (discussed later in this
document) at approximately 80 percent
(70-percent high-frequency marine
mammal monitoring (HFM3) sonar and

5 percent each for visual and passive
acoustic monitoring). Based upon that
level of efficiency, the Navy has
indicated that incidental harassment
takes would be as indicated in Tables 4—
12 and 4-13 of its application. NMFS
recognizes that the Navy should provide
supporting evidence of the efficiency of
the HFM3 sonar based on
documentation of its effectiveness or
field testing results. As a result, until
such time as the Navy provides
verifiable test results on the HFM3
sonar, NMFS will need to base its
determination of negligible impact
solely on the effectiveness of geographic
mitigation.

However, NMFS does not agree that
the proposed incidental takings would
result in more than minimal levels of
serious injury. Because serious injury is
unlikely to occur unless a marine
mammal is well within the 180 dB
SURTASS LFA sonar safety zone and
close to the source, and because the
closer the mammal is to the vessel, the
more likely it will be detected, and the
SURTASS LFA sonar operation
suspended, the potential for serious
injury to occur is minimal.

For mitigation effectiveness for
harassment and non-serious injury,
NMFS recommends reviewers study the
last column of Table 4—-10 of the
application (Table 4.2—10 of the OEIS/
EIS). The last column lists the reduction
of potential for effects on marine
mammals.

Long-Term and Cumulative Effects
Concerns

Comment 21: We know almost
nothing about the long term effects of
LFA sonars on marine life, and the Navy
fails to consider the full range of
cumulative effects that SURTASS LFA
sonar would have together with other
noise sources. The Navy has also
neglected to measure the foreseeable
effects of proliferation once this
technology is deployed. All this must be
considered by NMFS. Another
commenter believes the scenario of
more than two vessels being at sea in
the same sea simultaneously conducting
exercises has not been given full
consideration.

Response: NMFS believes that the
issue of cumulative impact of increasing
use of LFA sonar technologies by non-
U.S. nations and other LF sources is a
subject for the Navy to address under
NEPA. However, under section
101(a)(5)(A) of the MMPA, NMFS is
required only to make a determination
that the total of the incidental taking of
marine mammals by the specified
activity being authorized during the 5-
year period concerned will have no

more than a negligible impact on such
species or stock of marine mammal. In
this case, NMFS must assess the
potential impacts on marine mammals
from no more than four SURTASS LFA
vessels transmitting 432 hrs/vessel/yr.
In its application, the Navy states that
there is a remote possibility that two
sources may be operating in the same
geographic area at the same time. NMFS
intends to base its negligible impact
assessment on that scenario. If LOAs are
issued, the use of more than two
SURTASS LFA sonar sources operating
at the same time within the same
specific geographic area would be
considered a violation of the LOA.

Mitigation Concerns

Comment 22: If NMFS moves forward
with rulemaking, it is obligated under
the MMPA to prescribe methods and
means of effecting the least practicable
adverse impact.

Response: NMFS agrees that measures
to mitigate the impact to the lowest
level practicable is a requirement of the
MMPA. However, NMFS cannot require
compliance with impractical methods
and means. Specific mitigation
measures are discussed in the following
9 comments and responses.

Comment 23: Several commenters
questioned the use of a 180 dB criterion
for suspension of transmissions, since
far lower SPLs have been demonstrated
to cause clear short-term behavioral
impacts on cetaceans. If an LOA is
issued, a much lower level of exposure
for protected species should be
required.

Response: As mentioned previously,
based on information provided at two
public workshops (HESS Workshop,
June 12-13, 1997, NMFS Acoustic
Criteria Workshop, September, 1998), in
general, 180 dB is the level above which
scientists caution a PTS injury has the
potential to occur in marine mammals.
The distance from the SURTASS LFA
sonar source to the 180 dB isopleth is
approximately 1 km (0.54 nm). Thus,
the 180 dB SURTASS LFA sonar
mitigation zone is the proposed safety
zone that will prevent, to the greatest
extent practicable, both PTS and
temporary hearing impairment (termed
temporary threshold shift (TTS)) to
marine mammals.

While the commenter is correct that
behavioral modifications can be
expected at lower SPLs, the proposed
monitoring (visual, passive acoustic and
active acoustic), is not likely to be as
effective at the greater distances where
these impacts are likely to occur. As a
result, NMFS prefers to require the Navy
to concentrate monitoring in an area
wherein marine mammals are more
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likely to incur an injury, than at
distances wherein the incidental taking
will be limited to short-term behavioral
modifications. Since monitoring is less
likely to be effective at distances much
greater than the 180-dB isopleth, and
because the Navy has requested a small
take authorization for the incidental
harassment of marine mammals, NMFS
has preliminarily determined that the
establishment of a safety zone at the 180
dB isopleth is the distance that is most
practicable for reducing potential
impacts on marine mammals to the
lowest level.

Comment 24: One commenter
recommended that, if an LOA is issued,
no transmissions at night or in sea
conditions greater than Beaufort 4 be
allowed, to maximize the probability of
detecting protected species.

Response: NMFS concurs with the
U.S. Navy that in order for training to
be effective it must simulate, to the
greatest extent practicable, conditions
that would be expected during periods
of heightened readiness. Hostile
situations do not diminish with sunset
or high sea states. As a result of poor
nighttime and high sea state visibility
for detecting marine mammals, the Navy
will use the HFM3 sonar and passive
sonar to improve marine mammal
detection.

Comment 25: Commenters
recommended additional mitigation
measures, such as geographical
restrictions above and beyond those
proposed by the Navy, including an
extension of the coastal exclusion zone
beyond the limits of the U.S. territorial
sea and the territorial seas of other
countries, expansion of the Southern
Ocean whale sanctuary, the addition of
the Indian Ocean whale sanctuary, and
the addition of biologically significant
offshore areas; and a timely, transparent,
and publicly accountable procedure for
supplementing the initial list of
restrictions.

Response: In this proposed rule,
NMFS is proposing to establish a system
for government agencies, non-
government organizations, and the
public to be able to propose areas for
NMEFS to consider adding to the list of
offshore biologically important areas
(OBIAS) for marine mammals. NMFS
emphasizes that, in order for
designation, an area must be of
particular importance for marine
mammals as an area for primary feeding,
breeding, or migration, and not simply
an area occupied by marine mammals.
The proposed area should not be within
a previously designated exclusion area
nor rationalized simply because of
previous designations for geopolitical
reasons.

In order for NMFS to begin the
rulemaking process for designating areas
of biological importance for marine
mammals, proponents must petition
NMFS and submit the information
described in §216.191(a). If NMFS
makes a preliminary determination that
the petitioners have provided sufficient
information that the area is of
significant biological importance for
marine mammals, NMFS will propose
rulemaking to add the recommended
area to the list of previously designated
areas. Through notice in the Federal
Register, NMFS will invite information,
suggestions, and comments on the
proposal for a period of time not less
than 45 days from the date of
publication in the Federal Register.
After review of the comments, and
relevant data and information, NMFS
will make a final decision on whether
to add the recommended area to the list
found in § 216.183(d). NMFS will either
issue a final rulemaking on the proposal
or provide notice in the Federal
Register on its determination. It should
be understood, however, that proposals
for designation of areas would not affect
the status of LOAs while the rulemaking
is in process. NMFS anticipates that the
time between nominating an area and
publication of a final determination is
likely to take 8-12 months. However, in
order to provide proper notice and
comment to interested parties, NMFS
will not accept recommendations for
additional OBIAs until after the present
rulemaking has been completed.

To extend the list of restrictions
(referred to in this document as
mitigation measures), found in
§216.184, an individual or organization
would need to petition NMFS under the
Administrative Procedure Act (APA) to
add additional mitigation measures.
Petitions would need to provide
sufficient information for NMFS to
determine that new rulemaking is
warranted and practical.

Comment 26: One commenter noted
that only 2 examples of offshore OBIAs
are presented in the draft OEIS/EIS.
Have other OBIAs been designated? If
not, it seems that such designations
would be required before the public and
government agencies would be able to
appropriately review the potential
impacts of this action on offshore
species. Another commenter was of the
opinion that we do not have sufficient
knowledge about OBIAs to state where
these might be in the ocean.

Response: In a recent letter to NMFS,
the Navy added the Costa Rica Dome in
the eastern Pacific Ocean to the list of
OBIAs and expanded the Antarctic
Convergence Zone OBIA. Also, NMFS,
at the request of NOAA’s National

Ocean Service, has proposed to add
Penguin Bank, off the Island of Kauai,
Hawaii, inside the NOAA’s Hawaiian
Islands Humpback Whale National
Marine Sanctuary (HIHWNMS). These
additions are reflected in the
rulemaking at the conclusion of this
document. However, NMFS does not
agree that more designations are
necessary before it can review the Navy
small take application. As mentioned in
response to the previous comment, a
system has been proposed by NMFS to
afford the public an opportunity to
propose new OBIAs. As knowledge
about offshore areas increases over the
next few years, new areas can be
nominated if they are determined to
provide a critical need for marine
mammals. It should be noted that
determinations regarding the impact of
the proposed activities will be based on
operation of SURTASS LFA sonar
without any OBIAs that might be
proposed in the future.

Comment 27: NMFS should ensure
that the coastal exclusion zone applies
to islands as well as continents,
regardless of size, as these waters
contain some of the rarest and bio-rich
marine habitat in the world.

Response: The Navy proposes to
restrict the 180 dB isopleth from the
SURTASS LFA sonar to outside 12 nm
(22 km) of any coastline in the world.
This would include coastlines of
offshore islands, such as Hawaii.

Comment 28: One commenter
recommended NMFS impose a
condition, if the authorization is
granted, limiting received sound levels
to 150 dB or less in Hawaii State waters
and in additional areas in the
HIHWNMS lying outside of state waters.

Response: The Navy believes that, by
imposing a mitigation measure of an
SPL no greater than 180 dB for
SURTASS LFA sonar at 12 nm (22 km)
of any coastline in the world, SPLs
greater than 150 dB (from the SURTASS
LFA sonar) should not occur within
Hawaiian State waters. If a state or other
organizations can provide
documentation that state waters need
additional protection, they can provide
the documentation and petition NMFS
proposing such restrictions as a
mitigation measure, as described in
response to previous comments. NMFS
notes, however, that there are numerous
other sources of anthropogenic noise
within coastal waters that far exceed
150 dB for which states have not
required similar restrictions.

Similarly, if more protection is
needed for the marine mammals
inhabiting the HHHWNMS than would
be provided by making Penguin Bank an
OBIA, interested parties can petition
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NMEFS to either impose additional
mitigation measures to protect a
National Marine Sanctuary’s marine
mammal resources, or to establish that
portion of the HIHWNMS (or any other
National Marine Sanctuary) that extends
beyond 12 nm (22 km) of the coast as

an OBIA.

Comment 29: One commenter
recommended mitigation measures
include reductions in source level, duty
cycle, and annual transmission hours,
none of which, the commenter believes,
has as yet been operationally justified as
having the least practicable adverse
impact on marine mammals.

Response: As stated previously,
NMFS does not authorize the activity
and does not have the expertise to
determine what source levels,
transmission hours or duty cycles
would be appropriate for SURTASS
LFA sonar mitigation without affecting
the efficiency of the system. Similar
concerns have been provided to the
Navy as comments to the draft OEIS/EIS
and have been addressed in the final
OEIS/EIS. NMFS will review the final
OEIS/EIS for the Navy’s response to
these suggestions prior to making a final
determination on whether the incidental
harassment takings by SURTASS LFA
sonar is at the lowest level practicable.

Comment 30: One commenter
recommended the use of ramp-up
procedures to Erotect marine mammals.

Response: The Navy proposed in its
application to employ a 5-minute ramp-
up during the HFM3 sonar
transmissions. Since the HFM3 sonar
will be operating for a minimum of 30
minutes prior to initiation of SURTASS
LFA sonar, ramp-up of the SURTASS
LFA sonar is not necessary.

Comment 31: One commenter
recommended that mitigation measures
include replacement of LFA to the
extent practicable with new passive
acoustic technologies, such as the
Advanced Deployable System (ADS)
which is currently being tested off the
California coast.

Response: The ADS is not a mitigation
measure for SURTASS LFA but is an
entirely different system that is not
under consideration for takings under
this proposed rulemaking. The Navy has
addressed other acoustic technologies in
greater detail in the final OEIS/EIS.
NMFS must state again that it does not
authorize the activity, only the taking of
marine mammals incidental to the
activity. For SURTASS LFA sonar, that
activity is authorized by the Secretary of
the Navy. It is for the Navy to decide,
through its decision-making process,
one step of which is the NEPA process,
whether to deploy the SURTASS LFA
sonar system.

Monitoring and Reporting Concerns

Comment 32: Passive acoustic
monitoring to detect marine mammals is
questionable. Will only audible
frequencies be monitored, and if so,
how will species which vocalize above
our hearing range be detected? To
evaluate the validity of acoustic
monitoring for cetaceans, the proportion
of the time each species vocalizes . . .
will need to be determined. There are
some species of cetaceans (particularly
beaked whales) for which nothing is
known about the frequency range
produced by vocalizing animals.

Response: NMFS believes these
comments developed because there was
insufficient information on passive
acoustic monitoring in the draft OEIS/
EIS. Passive acoustic monitoring will be
accomplished using the SURTASS LFA
sonar horizontal towed array whose
detection capabilities are in the same
general frequency range as that of the
transmit array (i.e., below 500 Hz). As
a result, it will not detect vocalizations
from all marine mammal species, and is
the reason why the Navy only considers
this monitoring method at 5 percent
efficiency. The Navy anticipates that the
passive acoustic monitoring program
will be used simply to cue the HFM3
sonar to the presence of vocalizing
mammals. It should be understood that
an operator need not be able to
distinguish species by vocalizations
here, only that they be capable of
distinguishing between these sounds
and those of other underwater sounds.
Highly trained Navy sonar technicians
are very proficient at distinguishing
between the two sounds. NMFS
believes, moreover, that the LTM
program will provide needed data on
the adequacy of the monitoring
methodology over the first few years of
operation.

Comment 33: Research and
development of passive acoustic and
other technologies for monitoring
marine mammals within a wide radius
of the source; and verification of Navy’s
as-yet unproven and potentially harmful
HFM3 system, should be accomplished
before operations begin. One commenter
questioned whether the HFM3 sonar
should have an OEIS/EIS of its own (i.e.,
be subject to NEPA).

Response: First, NMFS questions the
commenter’s statement that the HFM3
sonar is potentially harmful. Table 4-11
of the application compares the HFM3
sonar with other standard “fish finding”
sonars. Due solely to a 10-20 kHz lower
frequency and lower reverberation, the
HFM3 has an increased range for
detecting marine mammals and other
sea life. At this time, NMFS has no

evidence that “fish-finding” sonars are
harmful to marine mammals. Because
the HFM3 sonar is fully discussed in the
draft OEIS/EIS, NMFS does not believe
that the Navy’s use of fish-finding-type
sonars, like the HFM3, are subject to
NEPA, separate from the draft (and
final) OEIS/EIS.

Second, NMFS has stated previously
in this document that, until the Navy
provides documentation supporting its
claim that the HFM3 is 70 percent
effective, NMFS plans to calculate
incidental take levels using just the
geographic mitigation. The Navy has the
option to provide additional
information on the effectiveness of the
HFM3 sonar during this rulemaking that
NMFS may use during its final
determination on this action.

NMF'S does not believe the MMPA
requires a delay in the issuance of an
authorization until mitigation or
alternative technology proves effective
(as long as a negligible impact
determination can be made), only that
the taking be reduced to the lowest level
practicable. However, NMFS encourages
the Navy and others to undertake
research into more effective passive
acoustics.

Comment 34: Given the long dive
times of many species of marine
mammals, 30 minutes of monitoring
prior to start up is inappropriate. The
commenter recommends 1-2 hours prior
to starting up the SURTASS LFA.

Response: NMFS does not believe that
a time period greater than 30 minutes
should be required for visual, passive
and active acoustic monitoring
considering the relatively small area of
the SURTASS LFA sonar safety zone,
and because, unlike many other
activities which (in order to mitigate
marine mammal takings) employ only
visual monitoring, SURTASS LFA sonar
operations will also employ acoustic
systems to locate marine mammals
within this safety zone. Therefore,
NMEFS proposes here to make a
condition of the LOA that visual
monitoring must start no less than 30
minutes prior to starting SURTASS LFA
sonar transmissions, whenever visibility
allows such monitoring.

Comment 35: Monitoring should
include post-transmission monitoring.
This would allow for the detection of
changes in behavior subsequent to
transmission.

Response: NMFS agrees and is
proposing that the LOA contain a
condition requiring the Navy to conduct
visual and passive acoustic monitoring
for a period of time no less than 15
minutes after the last SURTASS LFA
sonar transmission of the sequence
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(monitoring will also continue between
“pings”’).

Comment 36: Will NMFS demand that
the LTM program data be readily
available to scientists not associated
with the LFA or the Office of Naval
Research?

Response: Reports will be provided by
the Navy annually to NMFS under §
216.186. These documents will contain
LTM data and will be available to the
public for review.

Comment 37: One commenter
recommended establishment of an
extramural, independent board of
scientists, policymakers, environmental
advocates, and citizen representatives to
review monitoring data and relevant
research and to make recommendations
to NMFS, as well as the Navy, for
reducing the system’s impacts.

Response: NMFS does not believe that
a formal board is necessary for
reviewing monitoring and research
reports, and applications for annual
LOAs. Because such a board would
probably come under the Federal
Advisory Council Act (FACA) and the
requirements under FACA, NMFS
recommends that interested individuals
meet as a non-governmental
organization and remain independent
from the Federal Government. Members
of this board could independently or
jointly comment to NMFS, based on
annual reports, or petition NMFS under
the APA to amend regulations based on
their interpretation of the reports.

Research Concerns

Comment 38: One commenter
recommended the establishment of a
clear timetable for additional research,
especially of SURTASS LFA’s long term
impacts; and a secure budget for
research over the expected life of the
program.

Response: NMFS cannot require the
Navy to undertake a particular level and
type of research, outside the purview of
this proposed Authorization. NMFS can
however, and does, strongly encourages
the Navy to undertake research to
determine impacts on species of marine
mammals that may potentially be
affected by LF sounds. NMFS notes that
its preliminary negligible impact
determination is based on research
conducted by independent scientists,
funded by the U.S. Navy, on 3 species
of balaenopterid whales, that were
determined most likely to be affected by
SURTASS LFA sonar noise. The Navy
has provided information in the final
OEIS/EIS on the potential effects of
SURTASS LFA sonar on additional
species, including, to the extent
practicable, sperm whales, beaked
whales, other odontocetes and

pinnipeds. NMFS expects the Navy will
provide NMFS with a detailed plan for
research.

LOA Concerns

Comment 39: One commenter
questioned whether NMFS’ proposal to
issue an LOA to each vessel as it
becomes operational would mean that
each LOA for each ship will consist of
a 5-year permit for the taking of marine
mammals, making the effective permit
for LFA operations a total of 10 years if
the last vessel becomes operational in
FY 2004. This is not acceptable and the
ANPR should be withdrawn as it was
not analyzed as such in the draft OEIS/
EIS. Another commenter considers it
inappropriate for the Navy to request a
5-year authorization for up to 4 vessels,
in part because procurement and
development schedules are not
sufficiently guaranteed. This commenter
recommended issuing LOAs for each
vessel just prior to operational status.

Response: These regulations are
proposed to be effective for a period of
5 years, from the date of issuance. An
LOA cannot be issued until the
regulations are effective and cannot
exist beyond the expiration date of the
regulations. Under the proposed
regulations, LOAs would be issued for
1 year and would be renewed annually.
An LOA would be issued for each
SURTASS LFA sonar system, once that
system becomes operational and is
deployed on a vessel.

Comment 40: One commenter
recommended use of an annual system
of reporting and reauthorization that
requires the Navy to specify, pursuant to
the MMPA, each geographical region to
be affected by its intended operations.

Response: NMFS concurs and has
established a system for an annual
submission of a list of geographic areas
for operations and for reporting
annually on their activity.

Comment 41: One commenter
recommended that each LOA must
specify a maximum number of takes by
species, population and region for each
vessel, establish a monitoring system to
warn of impending maximums, and
include restrictions on the further use of
LFA for any purpose if the maximum
take is reached.

Response: Establishing and enforcing
quotas under an LOA is practical only
when timely reporting of incidental
takings can be accomplished, when
NMEF'S can conduct an analysis of the
data within the period of validity of an
LOA, and when the affected marine
mammal stocks would be disadvantaged
by exceeding a certain level. In the case
of SURTASS LFA sonar, the Navy has
stated that the data from the LTM

program cannot be available in real-time
because of post-mission analysis
requirements including declassification
of sensitive national security
information. In its application, the Navy
has proposed that this information be
provided to NMFS annually. NMFS
intends to review this information (in
addition to other information) to ensure
that the determinations made during
this rulemaking (i.e., that the taking is
small and having no more than a
negligible impact on affected species
and stocks of marine mammals) are
appropriate.

In addition, as noted in the
application, incidental take levels are
estimated as a percentage of the
population, and not as individual
numbers of animals, and the monitoring
proposed by the Navy is to ensure that
Level A harassment is reduced to the
lowest level practicable. As a result, as
presently designed, NMFS does not
consider it practical to establish, and
enforce, a quota system.

ESA Concerns

Comment 42: Commenters were
concerned that the Navy did not also
request that threatened and endangered
marine turtle species, and endangered
fish species be included under the
MMPA authorization.

Response: Other than marine
mammals, threatened and endangered
species of marine life are not protected
under the MMPA; however, they are
provided protection under the ESA.
Under section 7 of the ESA, the U.S.
Navy requested initiation of formal
consultation with NMFS on October 4,
1999. This consultation will be
concluded prior to a determination on
issuance of a final rule and any MMPA
authorization. If appropriate, NMFS will
authorize takings of marine species
listed as threatened or endangered
under the ESA incidental to SURTASS
LFA sonar to the Navy through an
Incidental Take Statement issued under
section 7 of the ESA.

NEPA Concerns

Comment 43: The U.S. Navy has
submitted an application for an
incidental take of marine mammals, and
NMEFS has accepted that application,
prior to close of the comment period of
the draft OEIS/EIS under NEPA.
Processing the Navy application should
be delayed until after the Navy has
completed its NEPA responsibilities.

Response: NMFS does not believe that
delaying the incidental small take
authorization process until completion
of NEPA documentation would be
appropriate. Both the Council on
Environmental Quality (CEQ)
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regulations (40 CFR 1502.5(d)) and
NOAA'’s NEPA guidelines provide for
proposed regulations to accompany a
draft NEPA document. As a cooperating
agency in the preparation of the OEIS/
EIS, which NMFS may adopt as its own
NEPA document, the Navy draft OEIS/
EIS is the key NEPA document for the
NMEFS action. Not beginning the small
take authorization/ regulatory process
until completion of NEPA requirements
would lead to unnecessary and
potentially extensive delays in
processing applications, a key problem
previously recognized by Congress in
1994, when it amended the MMPA to
expedite authorizations under the small
take program. Under NEPA, NMFS may
not make final regulations governing the
taking of marine mammals effective for
at least 30 days after an action agency
releases a Final EIS on the action.
However, because publication of this
rulemaking document was delayed for
several months, the Navy’s final OEIS/
EIS was released prior to release of this
rulemaking.

Comment 44: What exactly constitutes
NMEFS being a cooperating agency on a
project where NMFS is legally
mandated to play a regulatory role?

Response: CEQ regulations (40 CFR
1501.6) stipulate that any Federal
agency having either jurisdiction by
law, or expertise on subject matter that
should be addressed in the draft EIS,
may be a cooperating agency whenever
requested. For the Navy’s draft OEIS/EIS
for SURTASS LFA sonar, NMFS, as a
Federal agency, meets both those
criteria. For this action NMFS’ role
under NEPA is explained in the letter to
the Navy on April 1, 1998 (see
Appendix A, draft OEIS/EIS) and was
limited to review and comment on the
draft OEIS/EIS during its preparation. In
addition, because the regulations
contained in this notice also constitute
a federal action, NMFS also has a NEPA
responsibility. NMFS anticipates that
this responsibility will be satisfied by
adopting the Navy’s final OEIS/EIS, in
whole or in part, as its own NEPA
document when making the final
decision on the issuance of the small
take authorization, in accordance with
40 CFR 1506.3.

Comment 45: There appears to be a
conflict of interest when the same
person listed in FOR FURTHER
INFORMATION CONTACT is also listed as a
preparer of the draft OEIS/EIS.

Response: NMFS disagrees, noting
that as a Federal agency, NMFS has
NEPA responsibilities for the proposed
issuance of a small take authorization to
the U.S. Navy. Knowing that the Navy’s
SURTASS LFA sonar had the potential
to take marine mammals incidental to it

operation, and, that there was
consideration being given at the time
that an incidental, small take
application would be submitted by the
U.S. Navy, NMFS, on April 1, 1998,
agreed to be a cooperating agency, as
defined by the CEQ regulations (40 CFR
1501.6), on the preparation of the U.S.
Navy draft OEIS/EIS on SURTASS LFA
sonar. NMFS provided guidance to the
U.S. Navy on the OEIS/EIS preparation
so that the document could satisfy both
agency’s NEPA responsibilities.
Whether it has done so will be
determined upon NMFS’ review of the
final OEIS/EIS.

Comment 46: Several commenters
concluded that it would be irresponsible
for NMF'S to issue regulations and
authorizations based on the
insufficiency, and unsubstantiated
claims in the draft OEIS/EIS.

Response: NMFS must make its
determinations under section
101(a)(5)(A) of the MMPA based on the
best scientific information available. At
this time, most, if not all, of that
information is contained in the draft
(and final) OEIS/EIS. NMFS expects that
necessary corrections that were brought
to the Navy’s attention during the
comment period on the draft OEIS/EIS
will be addressed and, if necessary,
updated in the final OEIS/EIS. NMFS
will not promulgate final regulations
nor make any determinations under
section 101(a)(5)(A) of the MMPA until
the Navy and NMFS have both met their
NEPA responsibilities.

Other Concerns

Comment 47: On what basis does
NMEF'S state that this proposed action is
not significant for purposes of Executive
Order (E.O.) 128667 The draft OEIS/EIS
does not refer to any costs whatsoever,
yet the Navy has been reported as
having spent from $350 million to $1.45
billion on SURTASS LFA sonar to date.
Until the true costs of the entire
program are stated, and a cost-benefit
analysis conducted per E.O. 12866, the
ANPR should be withdrawn.

Response: E.O. 12866, ‘‘Regulatory
Planning and Review,” among other
things, requires a Federal agency to
determine whether a regulation it is
proposing is significant. This regulation
has been determined to be significant.
For a regulation to require a cost-benefit
analysis, the regulation (not the activity
itself) must have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities. Since NMFS is

promulgating regulations regarding the
incidental taking of marine mammals,
and these regulations materially affect
only the U.S. Navy, NMFS has
determined that these regulations do not
have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities.
NMFS has determined that these
regulations do not require a full cost-
benefit analysis (see Classification).

Affected Marine Mammal Species

In the Navy draft OEIS/EIS analysis
and small take application, the Navy
excluded from take consideration those
marine mammal species that either do
not inhabit the areas wherein SURTASS
LFA sonar would operate or do not
possess sensory mechanisms that allow
the mammal to perceive LF sounds.
Where data were not available or were
insufficient for one species, comparable
data for a related species were used, if
available. Because all species of baleen
whales produce LF sounds, and
anatomical evidence strongly suggests
that their inner ears are well adapted for
LF hearing, all balaenopterid species are
considered sensitive to LF sound and at
risk from exposure to LF sounds. The
ten species of baleen whales that may be
affected by SURTASS LFA sonar are
blue (Balaenoptera musculus), fin
(Balaenoptera physalus), minke
(Balaenoptera acutorostrata), Bryde’s
(Balaenoptera edeni), sei (Balaenoptera
borealis), humpback (Megaptera
novaeangliae), northern right
(Eubalaena glacialis), southern right
(Eubalaena australis), pygmy right
(Capera marginata), and gray
(Eschrichtius robustus) whales.

The odontocetes (toothed whales) that
may be affected because they inhabit the
deeper, offshore waters where
SURTASS LFA sonar might operate
include both the pelagic (oceanic)
whales and dolphins and those coastal
species that also occur in deep water
including harbor porpoise, beluga,
Stenella spp., Risso’s dolphin (Grampus
griseus), rough-toothed dolphin (Steno
bredanensis), Fraser’s dolphin
(Lagenodelphis hosei), right-whale
dolphin (Lissodelphis spp.),
Lagenorhynchus spp., Cephalorhynchus
spp., bottlenose dolphin (Tursiops
truncatus), common dolphin (Delphinus
delphis), Dall’s porpoise (Phocoenoides
dalli), melon-headed whale
(Peponocephala spp.), beaked whales
(Berardius spp., Hyperoodon spp.,
Mesoplodon spp., Cuvier’s beaked
whale (Ziphius cavirostris), Shepard’s
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beaked whale (Tasmacetus shepherdi),
Longman’s beaked whale (Indopacetus
pacificus), killer whale (Orcinus orca),
false killer whale (Pseudorca
crassidens), pygmy killer whale (Feresa
attenuata), sperm whale (Physeter
macrocephalus), dwarf and pygmy
sperm whales (Kogia simus and K.
breviceps), and short-finned and long-
finned pilot whales (Globicephala
macrorhynchus and G. melas).

Potentially affected pinnipeds include
hooded seals, harbor seals (Phoca
vitulina), spotted seal (P. largha), ribbon
seal (P. fasciata), gray seal (Halichoerus
grypus), elephant seals (Mirounga
angustirostrisand M. leonina), Hawaiian
monk seals (Monachus schauinslandi),
Mediterranean monk seals (Monachus
monachus), northern fur seals
(Callorhinus ursinus); southern fur seals
(Arctocephalus spp.), Steller sea lion
(Eumetopias jubatus), California sea
lions (Zalophus californianus),
Australian sea lions (Neophoca cinerea),
New Zealand sea lions (Phocarctos
hookeri), and South American sea lions
(Otaria flavescens).

A description of affected marine
mammal species, their biology, and the
criteria used to determine those species
that have the potential for taking by
harassment are provided and explained
in detail in the Navy application and
draft OEIS/EIS and, although not be
repeated here, are considered part of the
record of decision on this matter.

Impacts to Marine Mammals

The effects of underwater noise on
marine mammals are highly variable,
and can be categorized as follows (based
on Richardson et al., 1995): (1) The
noise may be too weak to be heard at the
location of the animal (i.e. lower than
the prevailing ambient noise level, the
hearing threshold of the animal at
relevant frequencies, or both); (2) the
noise may be audible but not strong
enough to elicit any overt behavioral
response; (3) the noise may elicit
behavioral reactions of variable
conspicuousness and variable relevance
to the well being of the animal; these
can range from subtle effects on
respiration or other behaviors
(detectable only by statistical analysis)
to active avoidance reactions; (4) upon
repeated exposure, animals may exhibit
diminishing responsiveness
(habituation), or disturbance effects may
persist (the latter is most likely with
sounds that are highly variable in
characteristics, unpredictable in
occurrence, and associated with
situations that the animal perceives as a
threat); (5) any human-made noise that
is strong enough to be heard has the
potential to reduce (mask) the ability of

marine mammals to hear natural sounds
at similar frequencies, including calls
from conspecifics, echolocation sounds
of odontocetes, and environmental
sounds such as surf noise; and (6) very
strong sounds have the potential to
cause temporary or permanent
reduction in hearing sensitivity.

The analysis of potential impacts on
marine mammals from SURTASS LFA
sonar was developed by the Navy based
on the results of a literature review, the
Navy’s LF Sound Scientific Research
Program (LFS SRP), and a complex,
comprehensive program of underwater
acoustical modeling. To assess the
potential impact on marine mammals by
the SURTASS LFA sonar source
operating at a given site, it was
necessary for the Navy to predict the
sound field that a given marine mammal
species could be exposed to over time.
This is a multi-part process involving
(1) the ability to measure or estimate an
animal’s location in space and time, (2)
the ability to measure or estimate the
three-dimensional sound field at these
times and locations, (3) the integration
of these two data sets to estimate the
total acoustic exposure for each animal
in the modeled population, (4)
converting the resultant cumulative
exposures for a modeled population into
an estimate of the risk from a significant
disturbance of a biologically important
behavior, and (5) converting these
estimates of behavioral risk into an
assessment of risk in terms of the level
of potential biological removal.

Next, as discussed later in this
document, a relationship for converting
the resultant cumulative exposures for a
modeled population into an estimate of
the risk to the entire population of a
significant disruption of a biologically
important behavior and of injury was
developed. This process assessed risk in
relation to received level (RL) and
repeated exposure. The resultant “risk
continuum” is based on the assumption
that the threshold of risk is variable and
occurs over a range of conditions rather
than at a single threshold.

Taken together, the LFS SRP results,
the acoustical modeling, and the risk
assessment, provide an estimate of
potential environmental impacts to
marine mammals.

The acoustical modeling process was
accomplished using the Navy’s standard
acoustical performance prediction
transmission loss model-Parabolic
Equation (PE) version 3.4. The results of
this model are the primary input to the
Acoustic Integration Model (AIM). AIM
was used to estimate marine mammal
sound exposures and essentially
integrates simulated movements
(including dive patterns) of marine

mammals, a schedule of SURTASS LFA
sonar transmissions, and the predicted
sound field for each transmission to
estimate acoustic exposure during a
hypothetical SURTASS LFA sonar
operation. Description of the PE and
AIM models, including AIM input
parameters for animal movement, diving
behavior, and marine mammal
distribution, abundance, and density are
described in detail in the Navy
application and the draft OEIS/EIS and
are not discussed further in this
document. NMFS recommends
reviewers read these documents if
additional information is desired.

Using the AIM model, the Navy
developed 31 acoustic modeling
scenarios for the major ocean regions
(which are described in the application
and draft OEIS/EIS). Locations were
carefully selected by the Navy to
represent the highest potential effects
for each of the three major ocean
acoustic regimes where SURTASS LFA
sonar would be employed. These
acoustic regimes were: (1) Deep-water
convergence propagation zone, (2) near
surface duct propagation zone, and (3)
shallow water bottom interaction
propagation zone. These scenarios
represent the condition under which, on
average, the greatest number of animals
could be exposed to the greatest number
of pings at the highest RLs and were
considered the most severe conditions
that could be expected from operation of
the SURTASS LFA sonar system. Thus,
if SURTASS LFA sonar operations were
conducted in an area that was not
acoustically modeled, the Navy believes
the potential effects would most likely
be less than those obtained from the
most similar scenario in the analysis.
The modeled scenarios were then used
by the Navy to estimate the percentages
of marine mammal stocks potentially
affected.

Risk Analysis

In order to determine the potential
impacts that exposure to LF sound from
SURTASS LFA sonar operations could
have on marine mammals, biological
risk standards were defined by the Navy
with associated measurement
parameters. Based on the MMPA, the
potential for biological risk was defined
as the probability for injury or
behavioral harassment of marine
mammals. In this analysis, behavioral
harassment is defined as a significant
disturbance of a biologically important
behavior. The potential for biological
risk is a function of an animal’s
exposure to a sound that would
potentially cause hearing, behavioral,
psychological or physiological effects.
The measurement parameters for
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determining exposure were RLs in dB,
the length of the signal (ping), and the
number of pings received.

The Navy interprets the results of the
LFS SRP to justify use of unlimited
exposure during a mission to 120 dB as
the lowest value for risk. Below this
level, the risk of a biologically
significant response from marine
mammals approaches zero. It is
important to note that risk varies with
both level and number of exposures.

In the draft OEIS/EIS and small take
application, the Navy calculated the
risks for take by non-serious injury
based on criteria of 180 dB, which,
based on Ridgway ef al. (1997), is a
conservative value for the onset of a
minor TTS in hearing. Ridgway et al.’s
(1997) measurement at one-second
duration implies that the TTS threshold
for a 100-second signal would be
between 182 and 172 dB, depending
upon the formula used (Navy, 1999).
The Navy believes that the 180-dB
single ping equivalent (SPE) criterion
can be considered conservative.
However, as mentioned previously in
this document, in order for marine
mammals to incur serious injury, the RL
would need to be significantly higher,
and therefore, the marine mammal
would have to be much closer to the
SURTASS LFA sonar array than the 1
km (0.54 nm) radius around the vertical
array which delineates the 180 dB
sound field. With three levels of
mitigation monitoring for detecting
marine mammals (described later in this
document (see Mitigation)), it is
unlikely that any marine mammal
would get that close before either
turning away from the annoyance, or
being detected and the SURTASS LFA
sonar shut down. However, because the
probability is not zero, the Navy has
included this scenario in its
authorization request.

Because the LFS SRP failed to
document any extended biologically
significant response at maximum RLs
up to 150 dB, the Navy determined that
there was a 2.5-percent value of a risk
of an animal incurring a disruption of
biologically important behavior at an
SPL of 150 dB, a 50-percent risk at 165
dB, and a 95-percent risk at 180 dB.

This analysis of risk is used by the
Navy as an alternative to an all-or-
nothing use of standard thresholds for
the onset of either behavioral change or
injury. The subsequent discussion of
risk function emphasizes the advantages
of using a smoothly varying model of
biological risk in relation to sound
exposure. However, for the purposes of
estimating the number of individuals
that could potentially be injured from
SURTASS LFA sonar operations, this

document uses a simpler calculation.
Given the low numbers of individual
marine mammals that could potentially
experience high received levels, the
added complexity of an “injury
continuum” was not deemed necessary
by the Navy.

When SURTASS LFA sonar transmits,
there is a boundary which will enclose
a volume in which received levels
exceed 180 dB, and a volume outside
this boundary which experiences
received levels below 180 dB. In this
analysis, the 180-dB boundary is
emphasized because it represents a
single-ping RL that can be considered to
be a scientifically reasonable estimate
for the potential onset of harm or injury.
Therefore, the level of risk for marine
mammals depends on their location in
relation to SURTASS LFA sonar. As
mentioned previously, the Nav
scientific team established the threshold
for risk of harm as a single ping at 180
dB (Navy, 1999b). Harm was defined in
this context as onset TTS. Under the
Navy proposal, a marine mammal
would have to receive one ping greater
than, or equal to 180 dB or many pings
at a slightly lower RL to potentially
incur non-serious injury. For serious
injury, the animal would have to be well
within the 180-dB sound field at the
onset of a transmission.

However, NMFS scientists and other
scientists are in general agreement that
TTS is not an injury (i.e., does not result
in tissue damage) but is an impairment
to hearing (resulting in an increased
elevation in hearing sensitivity) that
may last for a few minutes to a few days,
depending upon the level and duration
of exposure. In addition, there is no
evidence that TTS would occur in
marine mammals at an SPL of 180 dB,
and, in fact, Schlundt et al. (2000)
indicates that onset TTS, for at least
some species, occurs at significantly
higher SPLs. Therefore, in this
document, NMFS makes clear that,
although TTS is not an injury (i.e., Level
A harassment), because PTS is
considered an injury (Level A
harassment), and because scientists
have noted that a range of only 15-20
dB may exist between the onset of TTS
and the onset of PTS, TTS is considered
by NMFS to be in the upper portion of
the Level B harassment zone (near the
lower end of the Level A harassment
zone). Therefore, onset PTS, not onset
TTS, is considered by NMFS to be the
lower end of Level A harassment. NMFS
believes that establishing TTS at the
upper end of the Level B harassment
zone is both precautionary and
warranted by the science. However,
mitigation measures, such as
establishing safety zones, should be

applied whenever a marine mammal has
the potential to incur a TTS in hearing
in order to prevent an animal incurring
a PTS injury.

While, the Navy believes that the
probability of a marine mammal
occurring within the 180-dB sound field
at the onset of a transmission is nearly
zero because of the proposed monitoring
program (described later in this
document), because the monitoring is
not 100 percent effective, some Level A
harassment takings still need to be
considered possible.

Before the biological risk standards
could be applied to realistic SURTASS
LFA sonar operational scenarios, two
factors had to be considered by the Navy
which resulted in the development of
the risk continuum approach: (1) How
does risk vary with repeated sound
exposure? and (2) how does risk vary
with RL? These questions have been
addressed by the Navy by developing a
function that translates the history of
repeated exposures (as calculated in the
AIM) into an equivalent RL for a single
exposure with a comparable risk. This
approach is similar to those adopted by
previous studies of risk to human
hearing (Richardson et al., 1995;
Crocker, 1997).

Effects of Repeated Exposure

It is intuitive to assume that effects
would be greater for repeated exposures
than for a single ping. However, because
no published data on repeated
exposures of LF sound on marine
mammals exist, the Navy turned to the
most applicable human data. Based on
the analysis of Richardson et al. (1995)
and Kryter (1985), the potential for
effects of repeated exposure on marine
mammals was modeled on the extensive
data available for human subjects. Based
on discussion in Richardson et al.
(1995) and consistent with Crocker
(1997), the Navy determined that the
best scientific information available is
based on human model and, therefore,
the formula L + 5logio(N) (where L =
ping level in dB and N is the number
of pings) defines the single ping
equivalent (SPE). This formula then is
considered appropriate for assessing the
risk to a marine mammal from a
significant disturbance of a biologically
important behavior from LF sound like
SURTASS LFA sonar transmissions.

Estimation of Potential Effect to Marine
Mammal Stocks

The potential effects on marine
mammals from operation of SURTASS
LFA sonar will not cause the direct
removal of animals, but may result in a
small reduction of an affected
individual animal’s overall reproductive
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success. Based on AIM modeling
results, the primary effects are from the
potential for a significant disturbance of
a biologically important behavior.

To estimate the percentage of marine
mammal stocks affected on a yearly
basis, the typical annual operating
schedule for SURTASS LFA sonar was
correlated by the Navy to the modeled
site scenarios. Even though the Navy
may not have the maximum number of
systems operating during the next 5
years, its analysis incorporated four
systems with six operations each
annually. With two vessels in the
Pacific/Indian Ocean area and two
vessels in the Atlantic/Mediterranean
area, the Navy estimates there could be
up to 12 operations in each of these
oceanic basin areas. Using a total of 12
operations in each large geographic area
(e.g., Eastern North Pacific, Western
North Atlantic), the Navy calculated
take estimates based on a 20-day
exercise (actually under the nominal
schedule mentioned previously in this
document the Navy proposes two 9-day
exercises or a total of 18 days, not 20
days of exercise). NMFS concurs with
this approach but notes that because
only 2 SURTASS LFA sonar vessels will
be available through 2002, possibly 3
vessels during 2003, and possibly 4
vessels during 2004 and 2005, the
Navy’s projected incidental harassment
levels found in the draft OEIS/EIS and
application are overestimates of
potential harassment levels during the
early period of these regulations. NMFS
estimates, therefore, that there would be
a total of 12 active missions annually
during the first two years of these
regulations (6 in each ocean basin), 18
during the third year (6 in one ocean
basin, 12 in the other), and the
maximum of 24 active missions during
the last 2 years of these regulations (12
in each of the two ocean basins).

AIM Modeling in Table 4-10 in the
application (Table 4.2-10 in the draft
OEIS/EIS) provides estimates of the
percentage of stocks potentially affected
for single SURTASS LFA sonar
operations. Tables 4-12 and 4-13 in the
application (Tables 4.2—12 and 4.2-13
in the draft OEIS/EIS) provide an
example of annual total estimates of
percentages of marine mammal stocks
potentially affected by a total of 24
operations (12 in each of the two ocean
basins). As mentioned previously
however, this number of operations are
unlikely until the latter part of the

effectiveness period of these regulations.

Also, because each oceanic area is
assumed to contain one or more discrete
stocks of each affected species, these
estimates are not additive when
determining effects on marine mammal

stocks. It should also be recognized that
the scenarios chosen by the Navy are
not the only possible combinations of
where the SURTASS LFA sonar will
operate. The potential effects from other
scenarios can be estimated by those so
wishing to do so by presupposing the
areas in which the Navy would conduct
SURTASS LFA sonar operations
annually in each oceanic basin area,
determining from Table 4—-10 the
percentage of each stock that may
potentially be affected, and adding those
percentages together for each affected
stock. This is what NMFS proposes to
do annually for each LOA issued. Also,
as pertinent new information becomes
available that would improve the Navy
model, NMFS anticipates that the Navy
could rerun the AIM models and
recalculate take estimates. For this
document however, NMFS is
preliminarily adopting the Navy
estimates shown in Tables 4—12 and 4—
13 as the best information available in
that they are based on the most likely
scenario with two systems operating in
each of the two oceanic areas. As
indicated either by using these two
tables, or by choosing a different
combination of potential geographic
areas for SURTASS LFA sonar
operations derived from Table 4-10,
NMEF'S believes that the potential effect
by SURTASS LFA sonar operations will
be limited to only small percentages of
the affected stocks of marine mammals
and that potential effect will be limited
to incidental harassment that will not
adversely affecting the stock through
annual rates of recruitment or survival.

Mitigation for Marine Mammals

This document preliminarily adopts
the Navy proposal to use visual, passive
acoustic, and active acoustic monitoring
of the area surrounding the SURTASS
LFA sonar array to prevent the
incidental injury of marine mammals
that might enter the 1 km (0.54 nm)
safety zone. The three monitoring
systems are described in the following
section of this document. If a marine
mammal (or sea turtle) was detected
within the 1 km (0.54 nm) safety zone
SURTASS LFA sonar transmissions
would be immediately delayed or
suspended. Transmissions could
commence/resume 15 minutes after the
marine mammal/sea turtle had left the
area of the 180 dB sound field or there
was no further detection of the animal
within the 180 dB sound field. The
protocol established by the Navy for
implementing this temporary shut-down
is described in the application (pages
10-11). SURTASS LFA sonar operators
would be required to estimate SPLs
prior to and during each operation to

provide the information necessary to
modify the operation, including delay or
suspension of transmissions, in order
not to exceed the mitigation sound field
criteria.

The Navy has proposed that the
SURTASS LFA sonar operations would
be conducted to ensure that the sound
field does not exceed 180 dB (i.e., the
zone of potential for injury to marine
mammals) within 12 nm (22 km) of any
coastline, including islands, nor in
OBIAs that are outside the 12 nm (22
km) zone during the biologically
important season(s) for that particular
area. It should be noted that the 12 nm
(22 km) safety zone restriction includes
almost all marine-related critical
habitats and National Marine
Sanctuaries. Areas critical for marine
mammals that are outside this safety
zone can be nominated as an OBIA. This
process was described earlier in this
document.

In addition, to establishing a safety
zone at 180 dB to protect marine
mammals and other noise sensitive
marine animals, the Navy has proposed
to establish a safety zone for human
divers at 145 dB re 1 microPa(rms)
around all known human commercial
and recreational diving sites. Although
this geographic restriction is intended to
protect human divers, its imposition
will also reduce the LF sound levels
received by marine mammals that are
located in the vicinity of known dive
sites.

The Navy has proposed establishing
OBIAs for marine mammal protection.
These areas are defined as those areas of
the world’s oceans where marine
mammals congregate in high densities
to carry out biologically important
activities such as feeding, migration,
breeding, and calving. To date, the U.S.
Navy has proposed three sites as OBIAs
for SURTASS LFA sonar under these
regulations. These areas are: (1) the
North American East Coast between 30°
N and 50°N from west of 40°W to the
200—m (656 ft) isobath; (2) the Antarctic
Convergence Zone, from 20°E to 120°E,
south of 55°S, from October through
March; and (3) the Costa Rica Dome,
centered at 9°N and 88°W, year-round.
Also, an area included in this
document, at the request of NOAA’s
National Ocean Service, is Penguin
Bank off the Island of Kauai, Hawaii,
inside the HTHWNMS. In addition, the
Navy in its application, and NMFS in
this document, is proposing a system for
expanding the list of OBIAs. This
process is described in more detail in
NMFS’ response to comment 25 earlier
in this document.

It should be recognized however, that
the establishment of OBIAs is not
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intended to apply to other Navy
activities and sonar operations, but is
proposed here as a mitigation measure
to reduce incidental takings by
SURTASS LFA sonar because it is
practical considering SURTASS LFA
sonar’s offshore operation.

Monitoring

In order to minimize risks to
potentially affected marine mammals
that may be present in waters
surrounding SURTASS LFA sonar, the
Navy has proposed to: (1) Conduct
visual monitoring from the ship’s bridge
during daylight hours, (2) use passive
SURTASS LFA sonar to listen for
vocalizing marine mammals; and (3) use
high frequency active sonar (i.e., similar
to a commercial fish finder) to monitor/
locate/track marine mammals in relation
to the SURTASS LFA sonar vessel and
the sound field produced by the
SURTASS LFA sonar source array.

Through observation, acoustic
tracking and establishment of shut-
down criteria, the Navy will ensure, to
the greatest extent practicable, that no
marine mammals approach the
SURTASS LFA sonar source closely
enough to be subjected to potentially
harmful sound levels (inside the 180 dB
sound field; approximately 1 km (0.54
nm) from the source). The Navy
estimates that the probability of
detecting a marine mammal within the
180 dB sound field of the source array
by at least one of these monitoring
methods is between 70 and 99 percent.
However, nominally, an effectiveness of
80 percent is used in the take
calculations. The Navy’s assumption
incorporates the 70-percent
effectiveness of the HFM3 sonar, and an
additional conservative 5-percent
contribution each for visual and passive
monitoring. In general, the Navy
believes that small, solitary marine
mammals would be the most difficult to
detect, while large whales and dolphin
schools would be much easier to detect.
However, as stated previously in this
document, NMFS will not consider the
effectiveness of the HFM3 sonar in
reducing the incidental take of marine
mammals by the SURTASS LFA sonar
until such time as the Navy has
demonstrated its effectiveness. In the
meantime, NMFS will adopt only the
geographic mitigation as being effective
in reducing takes.

NMEF'S has reviewed this Navy
proposal and believes that the proposal
can be modified to provide additional
protection for marine mammals.
Because the HFM3 has the capability to
detect marine mammals, and track
them, to a distance of 2 km (1.1 nm)
from the source, NMFS is proposing to

require the Navy to terminate
transmissions whenever a marine
mammal can receive a calculated SPE of
180 dB within the zone of detectability.
This will require, however, both that the
marine mammal remains within the
zone of detectability between ““pings”
while the vessel is underway, and for
the Navy to continue to monitor the 2
km (1.1 nm) zone between pings.
Because the time between “pings” is 6—
15 minutes, and the Navy has already
committed to visual and acoustic
monitoring for no less than 30 minutes
prior to a “ping,” monitoring will
continue during the interim period and
marine mammals will continue to be
tracked.
Reporting

During routine operations of
SURTASS LFA sonar, technical and
environmental data would be collected
and recorded. These would include data
from visual and acoustic monitoring,
ocean environmental measurements,
and technical operational inputs. This
information would become part of the
data required from the LTM Program.

Research

The Navy proposes to provide a LTM
program to conduct annual assessments
of the potential cumulative impact of
SURTASS LFA sonar operations on the
marine environment, provide the
necessary reporting to increase
knowledge of the species, and to
coordinate research opportunities and
activities. This would include
cumulative impact analyses of the
annually tabulated injuries (if any) and
harassments over the next 5 years. The
purpose of the LTM program would be
to continue scientific data collection
once SURTASS LFA sonar is deployed.

While NMFS believes that research
conducted to date is sufficient to assess
impacts on those species of marine
mammals that were identified in public
meetings as most susceptible to LF
noise, it believes that it would be
prudent to continue research over the
course of the period of effectiveness of
these regulations.

Proposed LOA Conditions

The proposed regulations have been
designed to allow many of the
mitigation, monitoring and reporting
requirements to be detailed in the LOA,
rather than in these regulations. This
has been done to provide NMFS the
ability to change these protective
measures in a prompt manner to
changing conditions. While public
comment will be provided for
substantial modifications to LOA
requirements before being made

effective, modifications can be
implemented in a shorter period of time
if contained in LOAs than would be
possible if rulemaking were required for
each modification. It should be
understood that the public would be
provided a comparable length of time
for commenting on LOA modifications
(except when NMFS determines that an
emergency exists which impacts on the
health and welfare of the marine
mammal), whether or not those
requirements were contained in
regulations. However, for security
reasons, locations and times for certain
operations may need to be classified and
not provided to the public.

In the past, NMFS has promulgated
rulemakings for small take
authorizations that did not clearly
describe LOA conditions. For this
activity NMFS plans the following
conditions (in addition to, or in
clarification of, those found in these
regulations).

(1) Prior to each exercise, the marine
mammal safety zone will be measured
to determine the distance from the
source to the 180-dB isobleth. That
distance will be the established safety
zone for that exercise; and

(2) The Navy must test the
effectiveness of HFM3 at detecting
marine mammals within 0.5 km (0.3
nm), 1 km (0.54 nm) and 2 km (1.1 nm)
of the source. A report must be provided
to NMFS not later than 120 days prior
to the expiration of the first LOA.

Designation of Biologically Important
Marine Mammal Areas

NMFS is proposing to establish a
system under this proposed rule for the
public to be able to propose areas for
NMEFS to consider adding to the list of
biologically important areas for marine
mammals. NMFS emphasizes that, in
order for designation, an area must be of
particular importance for marine
mammals as an area for primary feeding,
breeding, or migration, and not simply
an area occupied by marine mammals.
The proposed area should also not be
within a previously designated area. In
order for NMF'S to begin the rulemaking
process for designating areas of
biological importance for marine
mammals, proponents must petition
NMFS and submit the information
described in §216.191(a). If NMFS
makes a preliminary determination that
the area is biologically important for
marine mammals, NMFS will propose
rulemaking to add the recommended
area to the list of previously designated
areas. Through notice in the Federal
Register, NMFS will invite information,
suggestions, and comments on the
proposal for a period of time not less
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than 45 days from the date of
publication in the Federal Register.
After review of the comments and
information, NMFS will make a final
decision on whether to add the
recommended area to the list found in
§216.183(d). NMFS will either issue a
final rulemaking on the proposal or
provide notice in the Federal Register
on its determination. It should be
understood however, that proposals for
designation of areas will not affect the
status of LOAs while the rulemaking is
in process. NMFS anticipates that the
time between nominating an area and
publication of a final determination is
likely to take 8-12 months.

Preliminary Conclusions

Based on the scientific analyses
detailed in the Navy application and
further supported by information and
data contained in the Navy’s draft OEIS/
EIS for SURTASS LFA sonar operations,
NMEFS concurs with the Navy that the
incidental taking of marine mammals
resulting from SURTASS LFA sonar
operations would result in only small
numbers (as the term is defined in
§216.103) of marine mammals being
taken, have no more than a negligible
impact on the affected marine mammal
stocks or habitats and not have an
unmitigable adverse impact on Arctic
subsistence uses of marine mammals.
These conclusions are particularly
supported by the proposed mitigation
measures that would be implemented
for all SURTASS LFA sonar operations
and the proposed LTM program. This
includes geographic operation
restrictions, mitigation measures to
prevent injury to any marine mammals,
monitoring and reporting and
supplemental research that will result in
increased knowledge of marine mammal
species, and the potential impacts of LF
sound on these species. The latter
measures offer the means of learning of,
encouraging, and coordinating research
opportunities, plans, and activities
relating to reducing the incidental
taking of marine mammals from
anthropogenic underwater sound, and
evaluating the possible long-term effects
from exposing marine mammals to
anthropogenic underwater sound.

In addition to the mitigation measures
described previously, the following
factors need to be considered when
determining whether a taking would be
negligible: (1) The small number of
SURTASS LFA sonar systems that will
be operating world-wide; (2) the vessel
must be underway while transmitting
(in order to keep the receiver array
deployed); (3) the low duty cycle and
short mission periods; and (4) the
possibility of a marine mammal being

within the 180-dB sound field during
sonar transmissions is unlikely.

Information Solicited

NMEFS requests interested persons and
organizations to submit comments,
information, and suggestions concerning
the content of the proposed regulations
to authorize the taking. All commenters
are requested to review the application
prior to submitting comments and not
submit comments solely on this Federal
Register document. Comments on issues
not relevant to either the potential
impact of SURTASS LFA sonar on
marine mammals or NMFS’
responsibilities under the MMPA will
not be considered.

NEPA

On July 30, 1999 (64 FR 41420), the
Environmental Protection Agency (EPA)
announced receipt of a draft OEIS/EIS
from the U.S. Navy on the deployment
of SURTASS LFA sonar. The public
comment period on the Draft EIS ended
on October 28, 1999. On February 2,
2001 (65 FR 8788), EPA announced
receipt of a final OEIS/EIS from the U.S.
Navy on the deployment of SURTASS
LFA sonar. NMFS is a cooperating
agency, as defined by the Council on
Environmental Quality (40 CFR 1501.6),
in the preparation of these documents.

ESA

NMFS will be consulting with the
U.S. Navy under section 7 of the ESA
on this action. In that regard, on October
19, 1999, the Navy has submitted to
NMFS a Biological Assessment under
the ESA. This consultation will be
concluded prior to a determination on
issuance of a final rule and exemption.

Classification

This action has been determined to be
significant for purposes of E.O. 12866.
NMFS has preliminarily determined
that this rule, if implemented, will
provide NMFS and the public, through
the Navy’s monitoring and research
program, with information on the
SURTASS LFA sonar system’s effect on
the marine environment, especially on
marine mammals. Without an
authorization under the MMPA, NMFS
and the public are unlikely to receive
this information. NMFS believes that
obtaining this information is extremely
important because SURTASS LFA sonar
is not the only LF noise source in the
world’s oceans, and the scientific
findings resulting from monitoring and
research is likely to be directly
applicable to other activities. In
addition, this rule, if implemented, and
any LOAs issued thereunder, would
impose appropriate mitigation measures

for protecting marine mammals, sea
turtles and other marine life. Without
these regulations and LOAs, mitigation
measures could not be required to be
undertaken by the U.S. Navy.

While a determination to eventually
deploy the SURTASS LFA sonar system
will be made by the Navy, NMFS notes
that additional benefits for
implementing this proposed rule is an
increased level of national defense, and
improved survivability of U.S. armed
forces at sea, and the Navy’s associated
multi-billion dollar naval assets. The
cost to the Navy cannot be fully
determined at this time but these costs
would be incurred through
implementation of the LTM and LTR
programs that will be required under
this proposed rule. Preliminarily, NMFS
believes that this cost would be
approximately $ 1 million annually.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act. If implemented, this
proposed rule would affect only the U.S.
Navy which, by definition, is not a
small business. It will also affect a small
number of contractors providing
services related to reporting the impact
of SURTASS LFA sonar on marine
mammals. Some of the affected
contractors may be small businesses, but
the number involved would not be
substantial. Further, since the research
and reporting requirements are what
would lead to the need for their
services, the economic impact on them
would be beneficial. Because of this
certification, a regulatory flexibility
analysis is not required.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.
This proposed rule contains collection-
of-information requirements subject to
the provisions of the PRA. These
requirements have been approved by
OMB under control number 0648-0151,
and include applications for LOAs, and
an annual report. Other information
requirements in the rule are not subject
to the PRA since they apply only to a
single entity and therefore are not
contained in a rule of general
applicability.
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The reporting burden for the
approved collections-of-information are
preliminarily estimated to be
approximately 80 hours for each annual
application for a LOA (total of 2 in
FY2001-FY2002, 3 in FY 2003, and 4 in
FY 2004), and 80 hours each for interim
and final reports. These estimates
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection-of-information.
Send comments regarding these burden
estimates, or any other aspect of this
data collection, including suggestions
for reducing the burden, to NMFS and
OMB (see ADDRESSES).

List of Subjects in 50 CFR Part 216

Exports, Fish, Imports, Indians,
Labeling, Marine mammals, Penalties,
Reporting and recordkeeping
requirements, Seafood, Transportation.

Dated: March 12, 2001.
Rolland A. Schmitten,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 216 is proposed to be
amended as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless
otherwise noted.

2. A definition for “single ping
equivalent” is added in alphabetic order
to §216.103 to read as follows:

§216.103 Definitions.

* * * * *

Single ping equivalent means the
summation of the intensities for all
received brief acoustic sound into an
equivalent exposure from one ping,
which is always at a higher level than
the highest individual ping received. It
is a methodology used during acoustic
modeling of potential impacts to marine
mammals exposed to sonar signals. This
method estimates the total exposure of
each individually modeled mammal,
which was exposed to multiple pings
over an extended period of time.

3. Subpart Q is added to part 216 to
read as follows:

Subpart Q—Taking of Marine Mammals
Incidental to Navy Operations of
Surveillance Towed Array Sensor
System Low Frequency Active Sonar

Sec.

216.180 Specified activity and specified
geographical region.

216.181 Effective dates.

216.182 Permissible methods of taking.

216.183 Prohibitions.

216.184 Mitigation.

216.185 Requirements for monitoring.

216.186 Requirements for reporting.

216.187 Applications for Letters of
Authorization.

216.188 Letters of Authorization.

216.189 Renewal of Letters of
Authorization.

216.190 Modifications to Letters of
Authorization.

216.191 Designation of Biologically
Important Marine Mammal Areas.

Subpart Q—Taking of Marine Mammals
Incidental to Navy Operations of
Surveillance Towed Array Sensor
System Low Frequency Active Sonar

§216.180 Specified activity and specified
geographical region.

Regulations in this subpart apply only
to the incidental taking of those marine
mammal species specified in paragraph
(b) of this section by the U.S. Navy,
Department of Defense, engaged in the
operation of SURTASS LFA sonar
operations, in areas specified in
paragraph (a) of this section. The
authorized activities, as specified in a
Letter of Authorization issued under §§
216.106 and 216.188, include the
transmission of low frequency sounds
from the SURTASS LFA sonar, and the
transmission of high frequency sounds
from the mitigation sonar, described in
§216.185 during training, testing, and
routine military operations of SURTASS

FA sonar.

(a) With the exception of those areas
specified in § 216.183(d), the incidental
taking by harassment may be authorized
in the following areas as specified in a
Letter of Authorization:

(1) North Atlantic Ocean,

(i) Western North Atlantic, from 35°
N. lat. north to a line between Cape
Chidley, Labrador northeast to Nuuk,
Greenland, and from the North
American continent east to 41° W. long.
(Area A),

(ii) Eastern North Atlantic, from 35°
N. lat. north to 72° N. lat. and 41° W.
long. east to the European continent
(Area B),

(2) Mediterranean Sea (Area C),

(3) North Pacific Ocean,

(i) Western North Pacific, from 20° N.
lat. north to the Aleutian Island chain
and the Sea of Okhotsk, and from the
Asian continent east to 175° W. long.
(Area D),

(ii) Eastern North Pacific, from 42° N.
lat. north to Alaska and the south side

of the Aleutian Islands and from the
North American continent west to 175°
W. long. (Area E),

(4) Central Atlantic Ocean,

(i) Eastern Central Atlantic, from 7° S.
lat. north to 35° N. lat. and from the
African continent west to 40° W. long.
between 5° N. lat. and 35° N. lat., to 30°
W. long. between 0° lat. and 5° N. lat.,
and to 20° W. long. between 7° S. lat.
and 0° lat. (Area F),

(ii) Western Central Atlantic, from 5°
N. lat. north to 35° N. lat., and from the
American continent, east to 40° W. long.
(Area G),

(5) Indian Ocean,

(i) Eastern Indian Ocean, from 60° S.
lat. north to the Bay of Bengal, and
Asian continent, and from 80° E. long.
east to the Asian continent, the Sunda
Islands and Australia and to 150° E.
long. (Area H1),

(11) Western Indian Ocean, from 60° S.
lat. north to the Arabian Sea, and from
30° E. long. east to 80° E. long. (Area
H2),

(%i) Central Pacific Ocean,

(i) Western Central Pacific, from 175°
W. long., east to the Asian continent and
Indonesia, and from 10° S. lat., north to
20° N. lat. (Area I),

(ii) Central Pacific, from 10° S. lat.,
north to 42° N. lat. between 175° W.
long. and 130° W. long. (Area J1),

(11i) Eastern Central Pacific, from 5° S.
lat. north along the American coastline
to 42° N. lat., from 130° W. long. along
10° S. lat. to 105° W. long., from 10° S.
lat. along 105° W. long. to 5° S. lat., from
105° W. long. along 5° S. lat. to the
South American coastline, from 130° W.
long. along 42° N. lat. to the North
American coastline and from 42° N. lat.
to 10° S. lat. along the 130° W. long. line
(Area J2),

(7) South Pacific Ocean,

(i) Western South Pacific from 60° S.
lat. north to 10° S. lat. and from the east
coast of Australia in the north and 150°
E. long. south of Australia east to 105°
W. long. (Area K),

(ii) Eastern South Pacific from 60° S.
lat. north to 5° S. lat. and from the 105°
W. long. east to the South American
coastline in the north and 70° W. long.
in the south (Area L),

(8) South Atlantic Ocean,

(i) Western South Atlantic, from 60°
S. lat. north to 5° N. lat. in the area west
of 30° W. long., and from 60° S. lat.
north to 0° lat. in the area east of 30°
W. lo