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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF92

Endangered and Threatened Wildlife
and Plants; Final Determination of
Critical Habitat for the Spectacled
Eider

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), designate
critical habitat for the spectacled eider
(Somateria fischeri), a threatened
species listed pursuant to the
Endangered Species Act of 1973, as
amended (Act). Critical habitat for the
spectacled eider includes areas on the
Yukon-Kuskokwim Delta (Y-K Delta), in
Norton Sound, Ledyard Bay, and the
Bering Sea between St. Lawrence and
St. Matthew Islands. These areas total
approximately 10,098,827 hectares
(200,988.3 square kilometers; 38,991.6
square miles; 24,954,638 acres).

Section 4 of the Act requires us to
consider economic and other impacts of
specifying any particular area as critical
habitat. We solicited data and comments
from the public on all aspects of the
proposed rule and economic analysis.
Section 7 of the Act prohibits
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency.

DATES: The effective date of this rule is
March 8, 2001.

FOR FURTHER INFORMATION CONTACT: Ann
G. Rappoport, Field Supervisor,
Anchorage Field Office, U.S. Fish and
Wildlife Service, 605 West 4th Avenue,
Room G-61, Anchorage, Alaska 99501
(telephone 907/271-2787 or toll-free
800/272—4174; facsimile 907/271-2786).
SUPPLEMENTARY INFORMATION:

Background

The spectacled eider is a large sea
duck, 52-56 centimeters long (20-22
inches). Sea ducks, waterfowl that
spend at least part of their lives at sea
or on large waterbodies, are a subgroup
of the subfamily Anatinae, family
Anatidae. Within each subfamily,
taxonomists group the waterfowl
species into tribes, but while Delacour
and Mayr (1945) originally placed the
eiders (Tribe Somaterini) in a separate
tribe from other sea ducks (Tribe
Mergini), Johnsgard (1960) and others
have grouped them together under Tribe

Mergini. The spectacled eider was first
described by Brandt in 1847 as Fuligula
fischeri, then later placed in the genera
Lampronetta and Arctonetta, and finally
under Somateria (American
Ornithologists’ Union 1983). The
spectacled eider is one of three species
in the genus Somateria. All Somateria
species’ ranges include the United
States.

In the winter and spring, adult male
spectacled eiders are in breeding
plumage with a black chest, white back,
and pale green head with a long sloping
forehead and black-rimmed white
spectacle-like patches around the eyes.
During the late summer and fall, males
are mottled brown. Females and
juveniles are mottled brown year-round
with pale brown eye patches.
Spectacled eiders are diving ducks that
spend most of the year in marine waters
where they primarily feed on bottom-
dwelling molluscs and crustaceans.

Geographic Range

In the United States, spectacled eiders
historically had a discontinuous nesting
distribution from the Nushagak
Peninsula in southwestern Alaska north
to Barrow and east nearly to the
Canadian border. Today two breeding
populations remain in Alaska. The
remainder of the species breeds in
Arctic Russia. The species throughout
its range, including the Arctic Russian
population, is listed under the Act (16
U.S.C. 1531 et seq.) as threatened
wherever it occurs.

On the Y—K Delta, spectacled eiders
breed mostly within 15 kilometers (km)
(9.3 statute miles (mi)) of the coast from
Kigigak Island north to Kokechik Bay
(Service 1996), with smaller numbers
nesting south of Kigigak Island to
Kwigillingok and north of Kokechik Bay
to the mouth of Uwik Slough. The
coastal fringe of the Y-K Delta is the
only subarctic breeding habitat where
spectacled eiders occur at high density
(3.0-6.8 birds/square kilometer (km2),
1.2-2.6 birds/square mile (mi?2)) (Service
1996). Nesting on the Y-K Delta is
restricted to the vegetated intertidal
zone (areas dominated by low wet-sedge
and grass marshes with numerous small
shallow water bodies). Nests are rarely
more than 190 meters (m) (680 feet (ft))
from water and are usually within a few
meters of a pond or lake.

On Alaska’s North Slope, nearly all
spectacled eiders breed north of 70°
latitude between Icy Cape and the
Shaviovik River. Within this region,
most spectacled eiders occur between
Cape Simpson and the Sagavanirktok
River (Service 1996). Spectacled eiders
on the North Slope occur at low
densities (0.03-0.79 birds/km?2, 0.01—

0.31 birds/mi?) (Larned and Balogh
1997) within about 80 km (43.2 nautical
miles (nm)) of the coast. During pre-
nesting and early nesting, they occur
most commonly on large shallow
productive thaw lakes usually with
convoluted shorelines or small islands
(Larned and Balogh 1997). Such shallow
water bodies with emergent vegetation
and low islands or ridges appear to be
important as eider nesting and brood-
rearing habitat on the North Slope
(Derksen et al. 1981, Warnock and Troy
1992, Andersen et al. 1998).

Within the United States, spectacled
eiders molt in Norton Sound and
Ledyard Bay, where they congregate in
large, dense flocks that may be
particularly susceptible to disturbance
and environmental perturbations.
During their time on the molting
grounds (early July through October),
each bird is flightless for a few weeks.
However, there is no time in which all
birds are simultaneously flightless
(Petersen et al. 1999).

Norton Sound is located along the
western coast of Alaska between the Y-
K Delta and the Seward Peninsula. It is
the principal molting and staging area
for females nesting, and for juveniles
raised, on the Y-K Delta (Petersen et al.
1999), the most imperiled of the three
breeding populations. Some Y—K Delta
male spectacled eiders, presumably
subadult males, also molt in Norton
Sound (Petersen et al. 1999). Breeding
adult males from the Y-K Delta have not
been observed to molt in Norton Sound,
but they are known to molt in Ledyard
Bay and in at least two locations in
Russian waters (Petersen et al. 1999). As
many as 4,030 spectacled eiders have
been observed in Norton Sound at one
time (Larned et al. 1995a). Spectacled
eiders molted in the same portion of
eastern Norton Sound each year from
1993 to 1997. Charles Lean (Alaska
Department of Fish and Game (ADFG),
pers. comm. 1999) reported seeing large
flocks in this same area in August and
September from 1982 to 1990,
suggesting that this area has a history of
consistent use by molting spectacled
eiders. Spectacled eiders arrive in
eastern Norton Sound at the end of July
and depart in mid-October (Petersen et
al. 1999). Although overall benthic
biomass (quantity of organisms living on
the sea floor) in this area is thought to
be lower than in other parts of Norton
Sound, the abundance of large
gastropods (e.g., snails, which are
presumably a spectacled eider food
item) is higher in this area than
elsewhere (Springer and Pirtle 1997).

Ledyard Bay is one of the primary
molting grounds for female spectacled
eiders breeding on the North Slope, and
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most female birds molting here are from
the North Slope (Petersen et al. 1999).
Satellite telemetry data suggest that
male spectacled eiders from the North
Slope appear to molt and stage in equal
numbers in Ledyard Bay and the two
primary molting areas in Russia,
Mechigmenskiy Bay and off the coast of
the Indigirka and Kolyma River Deltas
(Petersen et al. 1999). Aerial surveys in
September 1995 found 33,192
spectacled eiders using Ledyard Bay.
Most were concentrated in a 37-km (23-
mi) diameter circle with their
distribution centered about 67 km (36.2
nm) southwest of Point Lay and 41 km
(22.1 nm) offshore (Larned et al. 1995b).

During winter, spectacled eiders
congregate in exceedingly large and
dense flocks in pack ice openings
between St. Lawrence and St. Matthew
Islands in the central Bering Sea (Larned
et al. 1995c). Spectacled eiders from all
three known breeding populations use
this wintering area (Service 1999a); no
other wintering areas are currently
known. Larned and Tiplady (1999)
conservatively estimated the entire
wintering population, and perhaps the
worldwide population, of spectacled
eiders at 374,792 birds (95 percent
Confidence Interval = 371,278-378,305).

Although we are unaware of large
numbers of spectacled eiders wintering
elsewhere, it has been hypothesized that
the known wintering location may not
be the only location used by this
species. Dau and Kistchinski (1977)
hypothesized that spectacled eiders may
be overwintering south of St. Matthew
and Nunivak Islands in Alaska, and
south of the Chukotka Peninsula in
Russia. No spectacled eiders were
observed on one limited reconnaissance
flight south of St. Matthew Island in
1995 (Bill Larned, Service, pers. comm.
2000). We have not surveyed south of
Nunivak Island during winter. To date,
all satellite transmitter data gathered
during winter has originated from the
known wintering area.

Population Status

Between the 1970s and 1990s,
spectacled eiders on the Y—K Delta
declined by about 96 percent, from
48,000 pairs to fewer than 2,500 pairs in
1992 (Stehn et al. 1993). Based upon
surveys conducted during the past few
years, the Y-K Delta breeding
population is now estimated to be about
3,500-4,000 pairs. This estimate is the
product of three separate factors: an
aerial survey population index, a
subsample of intensively ground-
searched plots, and a measure of
detection bias (including surveyor
efficiency) on the ground plots.
Detection bias results from the fact that

observers see only a portion of the birds
that are present or that some birds are
more visible than others. The error
associated with the annual estimate is a
measure of the error associated with the
aerial survey index only (as reflected in
the coefficient of variance). The
population estimate for 2000, based on
the number of active and failed nests (or
nesting attempts by breeding pairs),
expanded to the entire aerial survey area
and adjusted for detection bias, was
3,709 active nests on the Y-K Delta. The
aerial survey coefficient of variance was
0.159. The population trend for this
nesting population can be characterized
as stable to slightly increasing over the
last 10 years.

The breeding population on the North
Slope is currently the largest breeding
population of spectacled eiders in North
America. The most recent population
estimate, uncorrected for aerial
detection bias, is 4,744 + 907 pairs (X +
2SE; arithmetic mean plus or minus two
times the standard error associated with
the sample) (Larned et al. 1999).
However, this breeding area is nearly
nine times the size of the Y-K Delta
breeding area. Consequently, the density
of spectacled eiders on the North Slope
is about one quarter that on the Y-K
Delta (Larned and Balogh 1997, Service
1996; Robert Stehn, Service, Migratory
Bird Management (MBM), pers. comm.
2000). Based on our survey data, the
spectacled eider breeding population on
the North Slope does not show a
significant decline throughout most of
the 1990s. The downward trend of 2.6
percent per year is bounded by a 90
percent confidence interval ranging
from a 7.7 percent decline per year to
a 2.7 percent increase per year (Service,
unpubl. data).

We do not know the size of the
nonbreeding segment of any population.
Presumably, nonbreeding birds remain
at sea year-round until they attempt to
breed at age two or three. We do not
know which areas at sea are important
to nonbreeding spectacled eiders.

Previous Federal Action

On December 10, 1990, we received a
petition from James G. King, dated
December 1, 1990, to list the spectacled
eider as an endangered species and to
designate critical habitat on the Yukon
Delta National Wildlife Refuge and the
National Petroleum Reserve-Alaska. We
convened a workshop on February 6
and 7, 1991, to review existing
information and develop priorities and
recommendations for future studies of
both spectacled and Steller’s eiders. On
April 25, 1991, we published a 90-day
finding that the petition had presented
substantial information indicating that

the requested action may be warranted
(56 FR 19073).

On February 12, 1992, a 12-month
finding was signed, determining that
listing was warranted. On May 8, 1992,
we published a proposed rule to list the
spectacled eider as a threatened species
throughout its range (57 FR 19852).
Section 4(a)(3) of the Act requires that,
to the maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time a species is
determined to be endangered or
threatened. We proposed that it was not
prudent to designate critical habitat for
the spectacled eider because there was
no demonstrable benefit that could be
shown at that time (50 CFR 424.12). We
solicited comments from all interested
parties during an extended comment
period (160 days). This extended
comment period was intended to
accommodate Alaskan Natives, who
spend substantial portions of each year
away from their homes engaged in
subsistence activities, and foreign
scientists, whose comments may not
have been received during the normal
90-day period. We particularly sought
comments concerning threats to
spectacled eiders, their distribution and
range, whether critical habitat should be
designated, and activities that might
impact spectacled eiders. Notice of the
proposed rule was sent to appropriate
Federal agencies, State agencies, Alaska
Native regional corporations, borough
and local governments, scientific
organizations, foreign countries, and
other interested parties along with a
request for information that might
contribute to the development of a final
rule.

After a review of all comments
received in response to the proposed
rule, we published the final rule to list
the spectacled eider as threatened
without critical habitat on May 10, 1993
(58 FR 27474). Only 5 of the 24
comments received specifically
addressed critical habitat designation.
Of these, one supported and four
opposed the ““not prudent”
determination. Those that opposed the
“not prudent” finding recommended
that critical habitat be designated, at
least for nesting areas. They also felt
that we should have considered and
provided information on possible
marine critical habitat. In our final rule
to list the spectacled eider as
threatened, we maintained that
designation of critical habitat was not
prudent because no demonstrable
overall benefit could be shown at that
time (50 CFR 424.12).

We initiated recovery planning for the
spectacled eider in 1993. The
Spectacled Eider Recovery Team was
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formed, consisting of ten members and
four consultants with a variety of
expertise in spectacled eider biology,
conservation biology, population
biology, marine ecology, Native Alaskan
culture, and wildlife management. The
Recovery Team and its consultants
developed the Spectacled Eider
Recovery Plan, which we approved on
August 12, 1996. The Recovery Plan
established the recovery criteria that
must be met prior to the delisting of
spectacled eiders. The plan also
identified the actions that are needed to
assist in the recovery of spectacled
eiders. Additionally, subsequent to the
species listing, new information has
become available concerning the
spectacled eiders’ molting and
wintering habitat. We also now have a
more precise delineation of its breeding
habitat.

On March 10, 1999, the Southwest
Center for Biological Diversity and the
Christians Caring for Creation filed a
lawsuit in Federal District Court in the
Northern District of California against
the Secretary of the Department of the
Interior for failure to designate critical
habitat for five species in California and
two in Alaska. These species include
the Alameda whipsnake (Masticophis
lateralis euryxanthus), the zayante
band-winged grasshopper
(Trimerotropis infantilis), the Morro
shoulderband snail (Helmintholglypta
walkeriana), the arroyo southwestern
toad (Bufo microscaphus californicus),
the San Bernardino kangaroo rat
(Dipodomys merriami parvus), the
spectacled eider, and the Steller’s eider
(Polysticta stelleri).

In the last few years, several court
decisions have overturned Service
determinations for a variety of species
for which we believed designation of
critical habitat was not prudent (e.g.,
Natural Resources Defense Council v.
U.S. Department of the Interior, 113 F.
3d 1121 (9th Cir. 1997); Conservation
Council for Hawaii v. Babbitt, 2 F. Supp.
2d 1280 (D. Hawaii 1998)). Based on the
standards applied in those judicial
opinions and the availability of new
information concerning the species’
recovery and habitat needs, we
recognized the value of reexamining the
question of whether critical habitat for
the spectacled eider is prudent.
Accordingly, the Federal Government
entered into a settlement agreement
whereby we agreed to readdress the
prudency of designating critical habitat
for spectacled eiders.

In another case, Wilderness Society, et
al. v. Babbitt, Civ. No. 98-02395
(D.D.C.), filed on behalf of the
Wilderness Society and seven other
national and regional environmental

organizations in October 1998,
objections were raised to the
Department of the Interior’s decision to
undertake oil and gas leasing in the
NPR-A. One of the plaintiffs’ claims in
this litigation is that our failure to
designate critical habitat (i.e., our not
prudent determination) for spectacled
and Steller’s eiders was arbitrary and
capricious and in violation of the Act.
This claim is currently being litigated.

After reviewing the best scientific and
commercial data available, we proposed
to withdraw our previous finding that
the designation of critical habitat for the
spectacled eider was not prudent. On
February 8, 2000, we proposed the
designation of nine areas in northern
and western Alaska as critical habitat
for the spectacled eider (65 FR 6114).

We requested that all interested
parties submit comments during the
public comment period on the specifics
of the proposal including information,
policy, and proposed critical habitat
boundaries as provided in the proposed
rule. The comment period was initially
open from February 8, 2000, until May
8, 2000. On April 19, 2000, we
published a notice in the Federal
Register extending the closing date for
the open public comment period from
May 8, 2000, to June 30, 2000 (65 FR
20938). On July 5, 2000, we published
a notice in the Federal Register again
extending the closing date for the open
public comment period from June 30,
2000, to August 31, 2000 (65 FR 41404).
On July 31, 2000, we published a notice
in the Federal Register announcing a
public hearing on critical habitat for
spectacled and Steller’s eiders in
Barrow, Alaska (65 FR 46684). On
August 24, 2000, we published a notice
in the Federal Register announcing the
availability of our draft economic
analysis and extending the closing date
for the open public comment period
from August 31, 2000, to September 25,
2000 (65 FR 51577). The resulting
comment period lasted from February 8,
2000, to September 25, 2000 (231 days).

We have made our critical habitat
delineations based upon the best
scientific and commercial information
available. However, we recognize that
we do not have complete information on
the distribution of this species at all
times of the year. Thus, if information
becomes available indicating that
additional or fewer areas are essential
for the conservation of the species, and
may need special management
considerations and protections, we may
reevaluate our critical habitat
designation, including proposing
additional critical habitat or proposing
deletion or boundary refinement of
existing critical habitat.

State of Knowledge of the Spectacled
Eider

Few species make themselves less
available for study than the spectacled
eider. It spends most of the year in the
Bering Sea, far from shore and human
settlements. Summers are spent widely
dispersed across the vast and nearly
inaccessible arctic and subarctic tundra.
Twenty-five years ago, we knew
spectacled eiders were common
breeders on the Y—K Delta, but we knew
only a little about their breeding
biology. Ten years ago, we knew they
were declining in abundance on the Y-
K Delta, but we did not know why. We
also did not know much about where
they spent three-quarters of each year
during the non-breeding season. Since
the species was listed in 1993, we have
learned, among other things—(1) where
most, if not all spectacled eiders spend
the winter; (2) the locations of major
molting areas at sea for each breeding
population; (3) the size of the breeding
populations for each of the three major
breeding areas; (4) that consumption of
spent lead shot is a problem for eiders
breeding on the Y—K Delta; (5) that
subsistence hunting probably did not
cause the observed decline of eiders on
the Y—K Delta, but it might be hindering
or preventing recovery; (6) that direct
interactions with commercial fisheries
does not seem to be a problem for this
species; and (7) that we will probably
never know why this species declined
96 percent on the Y-K Delta since the
1970’s, or whether its North Slope
breeding population is at, below, or
above historical population levels.

We note that the recovery plan for this
species contains valuable biological
information, and is cited throughout
this document. However, the state of our
knowledge regarding eider biology and
distribution has changed markedly since
publication of the spectacled eider
recovery plan. The recovery criteria put
forth in this recovery plan represent
careful consideration on the part of a
panel of highly qualified scientists. The
spectacled eider recovery plan sets forth
several criteria, any of which, if met,
would allow us to consider delisting
specific populations (North Slope, Y-K
Delta, Arctic Russia breeding
populations). One such recovery goal is
that three annual surveys yield a
minimum population estimate of at least
10,000 breeding pairs. An alternative to
the first goal is that a population could
be delisted if a single survey resulted in
a minimum population estimate of over
25,000 breeding pairs. There is a third
recovery goal, that is based upon a fairly
complex statistical measure that
considers population trend data and
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over- and under-protection loss
functions combined with a minimum
breeding population estimate; however,
it is sufficiently complex that it is
beyond the scope of this document to
explain.

The recovery criteria put forth in the
plan may warrant revision in light of
new information. As a result of notable
research and survey efforts directed
towards this species, substantial
portions of the biological information
presented in the recovery plan is now
dated or obsolete. Thus, although the
recovery plan is a valuable source of
information, it cannot always be
considered the final authority on the
natural history and distribution of this
species. Finally, we note that the
recovery plan did not discuss critical
habitat. However, we do not interpret
the plan’s silence on the topic to be an
implicit endorsement that critical
habitat is or is not warranted.

We do not know what critical factor
or factors are limiting the recovery of
this species, but we suspect that these
factors are affecting survival of breeding
adults. Hypotheses that continue to be
implicated in the decline of the eiders
include—(1) lead poisoning on the Y-K
Delta; (2) changes in food supply at sea;
(3) excessive subsistence take; (4)
changes in predator pressure on the Y—
K Delta breeding ground; and (5)
disturbance of nesting birds by
researchers.

Data indicate that lead poisoning is a
serious problem on at least some
portions of the Y-K Delta.
Approximately one third of adult
breeding females near the lower
Kashunuk River exhibited elevated lead
levels in blood, suggesting consumption
of at least one lead pellet during the
breeding season (Flint et al. 1997). In
addition, nine of 43 broods sampled
contained one or more ducklings that
had consumed lead within 30 days of
hatching (Flint et al. 1997). Although we
have seen elevated levels of lead in
long-tailed ducks (oldsquaw) (Clangula
hyemalis) from the North Slope, we do
not know if lead poisoning is a problem
for spectacled eiders there.

Information is just beginning to come
in suggesting a deterioration of habitat
conditions favorable to spectacled
eiders on their wintering grounds in the
Bering Sea. South of St. Lawrence
Island, a number of factors suggest that
the eider’s preferred food resources are
in decline. Organic deposition and
benthic biomass in this area have
declined steadily since the late 1980s.
Oceanographic studies during late
winter (March—April 1999) found that
particulate organic carbon
concentrations in the water column

were too low to support significant
populations of large zooplankton or
krill, indicating that spectacled eiders
must be feeding on the bottom.
However, a long-term trend in benthic
communities continues: The formerly
abundant bivalve Macoma calcarea has
declined relative to another clam
Nuculana radiata, which has 76 percent
lower lipid content and 26 percent
lower energy density (J.R. Lovvorn,
Univ. Wyoming, pers. comm. 2000). The
average length and mass of bivalves has
also declined in the long term (J.M.
Grebmeier and B.I. Sirenko, unpubl.
data). Because nearly all individuals of
this species may spend each winter
occupying an area of ocean less than 50
km (27.0 nm) in diameter, they may be
particularly vulnerable to
environmental changes of limited
geographic extent during this time.

We have estimated that at least 3.75
percent of the breeding adult spectacled
eiders on the Y—K Delta are taken by
subsistence hunters each year, but the
population-level effects of this harvest
are not clear. We note, however, that a
spectacled eider population model
(currently available to the public over
the Internet at http://
abscweb.wr.usgs.gov/research/speimod/
index.htm) suggests that a harvest of this
size may slow or prevent recovery of
this species. We have thus far been
unsuccessful in establishing a
subsistence harvest survey for villages
on the North Slope, and therefore, we
have no estimates of the take from that
breeding population.

We will probably never know what
role predators played in the decline of
eiders on the Y—K Delta, but as Y-K
Delta goose populations rebound, any
negative affect of predators on eider
populations is, hopefully, diminishing.
There is no reason to suspect that
predator pressure on eiders has
increased over historical levels on the
North Slope, except perhaps locally
near human habitations and oil
production facilities.

Our preliminary information indicates
that researchers are not having a notable
effect on nesting spectacled eiders
(Service 1999b), but it nevertheless
remains a concern of Natives residing
on the Y-K Delta. Ground-based studies
for spectacled eiders on the North Slope
are mostly restricted to a very small
portion of their range around developed
oil fields or incidental to other bird
studies around Barrow.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographic area occupied by
a species, at the time it is listed in

accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (Il) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon

a determination that such areas are
essential for the conservation of the
species. “Conservation” means the use
of all methods and procedures that are
necessary to bring an endangered or a
threatened species to the point at which
listing under the Act is no longer
necessary.

Section 4(b)(2) of the Act requires that
we base critical habitat proposals upon
the best scientific and commercial data
available, after taking into consideration
the economic impact, and any other
relevant impact, of specifying any
particular area as critical habitat. We
may exclude any area from critical
habitat designation if the benefits of
such exclusion outweigh the benefits of
including such area as part of the
critical habitat, provided the exclusion
will not result in the extinction of the
species (section 4(b)(2) of the Act).

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 also requires
conferences on Federal actions that are
likely to result in the destruction or
adverse modification of proposed
critical habitat. In our regulations at 50
CFR 402.02, we define destruction or
adverse modification as “** * * the
direct or indirect alteration that
appreciably diminishes the value of
critical habitat for both the survival and
recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.” Aside from the
added protection that may be provided
under section 7, the Act does not
provide other forms of protection to
lands designated as critical habitat.
Because consultation under section 7 of
the Act does not apply to activities on
private or other non-Federal lands that
do not involve a Federal nexus, critical
habitat designation does not afford any
additional protections under the Act
against such activities.

Section 4 of the Act requires that we
designate critical habitat at the time of
listing and based on what we know at
the time of the designation. When we
designate critical habitat at the time of
listing or under short court-ordered
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deadlines, we will often not have
sufficient information to identify all
areas of critical habitat. We are required,
nevertheless, to make a decision and
thus must base our designations on
what, at the time of designation, we
know to be critical habitat.

In order to be included in a critical
habitat designation, the habitat must
first be “essential to the conservation of
the species”. Within the geographic
range occupied by the species critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, habitat
areas that provide essential life cycle
needs of the species (i.e., areas on which
are found the primary constituent
elements, as defined at 50 CFR
424.12(b)) and may require special
management consideration or
protection.

Within the geographic area occupied
by the species, we will designate only
areas currently known to be essential
and that may require special
management consideration or
protection. Essential areas should
already have the features and habitat
characteristics that are necessary to
sustain the species. It should be noted,
however, that not all areas within the
occupied geographic range of the
species that contain the features and
habitats that supports the species are
essential and they may or may not
require special management or
protection. We will not speculate about
what areas might be found to be
essential if better information became
available, or what areas may become
essential over time. If the information
available at the time of designation does
not show that an area provides essential
life cycle needs of the species, then the
area should not be included in the
critical habitat designation. Within the
geographic area occupied by the species,
we will not designate areas that do not
now have the primary constituent
elements, as defined at 50 CFR
424.12(b), that provide essential life
cycle needs of the species.

Our regulations state that, “The
Secretary shall designate as critical
habitat areas outside the geographic area
presently occupied by the species only
when a designation limited to its
present range would be inadequate to
ensure the conservation of the species.”
(50 CFR 424.12(e)). Accordingly, when
the best available scientific and
commercial data do not demonstrate
that the conservation needs of the
species require designation of critical
habitat outside of occupied areas, we
will not designate critical habitat in
areas outside the geographic area
occupied by the species.

Our Policy on Information Standards
Under the Endangered Species Act,
published in the Federal Register on
July 1, 1994 (59 FR 34271), provides
criteria, establishes procedures, and
provides guidance to ensure that
decisions made by us represent the best
scientific and commercial data
available. It requires our biologists, to
the extent consistent with the Act and
with the use of the best scientific and
commercial data available, to use
primary and original sources of
information as the basis for
recommendations to designate critical
habitat. When determining which areas
are critical habitat, a primary source of
information should be the listing
package for the species. Additional
information may be obtained from a
recovery plan, articles in peer-reviewed
journals, conservation plans developed
by states and counties, scientific status
surveys and studies, and biological
assessments or other unpublished
materials (i.e., gray literature). Our peer
review policy requires that we seek
input from at least three scientists who
are knowledgeable in subject matter
relevant to each rule.

Critical habitat designations do not
signal that habitat outside the
designation is unimportant or may not
be required for recovery. Areas outside
the critical habitat designation will
continue to be subject to conservation
actions that may be implemented under
section 7(a)(1) and to the regulatory
protections afforded by the section
7(a)(2) jeopardy standard and the
section 9 take prohibition, as
determined on the basis of the best
available information at the time of the
action. We specifically anticipate that
federally funded or assisted projects
affecting listed species outside their
designated critical habitat areas may
still result in jeopardy findings in some
cases. Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not control the
direction and substance of future
recovery plans, habitat conservation
plans, or other species conservation
planning efforts if new information
available to these planning efforts calls
for a different outcome.

Designating critical habitat does not,
in itself, lead to recovery of a listed
species. Designation does not create a
management plan, establish numerical
population goals, prescribe specific
management actions (inside or outside
of critical habitat), set aside areas as
preserves, or directly affect areas not
designated as critical habitat. Specific
management recommendations for
critical habitat are most appropriately

addressed in section 7 consultations for
specific projects, or through recovery
planning.

Designation of critical habitat can
help focus conservation activities for a
listed species by identifying areas, both
occupied and unoccupied, which
contain or could contain the habitat
features (primary constituent elements
described below) that are essential for
the conservation of that species.
Designation of critical habitat alerts the
public as well as land-managing
agencies to the importance of these
areas.

Our decision to not designate critical
habitat throughout all of our proposed
critical habitat units does not imply that
these non-designated areas are
unimportant to spectacled eiders.
Projects with a Federal nexus that occur
in these areas, or anywhere within the
range of spectacled eiders, which may
affect spectacled eiders must still
undergo section 7 consultation.

Methods

In determining which areas are
essential to the conservation of
spectacled eiders and may require
special management consideration or
protection, we used the best scientific
and commercial information available.
Our information sources included
1:250,000 and 1:63,360 scale U.S.
Geological Survey topographic maps,
satellite imagery, geographic
coordinates and duration-of-use
information from satellite tagged birds,
geographic coordinates and dates of
aerial observations of birds, ground plot
surveys, ground-based biological
investigations, digital bathymetry
information, digital coastline
information, other Geographic
Information System (GIS) data,
traditional Native knowledge and area-
specific historic trend data, information
received from the public during the
public comment period, and site-
specific species information and
observations.

We discussed or presented our critical
habitat proposal at 19 meetings and one
hearing. We convened a meeting of
experts in the field of eider biology to
provide us with information useful in
setting criteria and boundaries for
habitats essential to the conservation of
the spectacled eider. We considered the
information gathered at our meeting of
eider experts, and information that we
solicited from eider experts who were
unable to attend this meeting. Experts
from whom we sought information
included representatives of State and
Federal agencies, the University of
Alaska, a private environmental
consulting firm, and Native governing
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bodies. We considered all comments
received during the open comment
period, including both written and oral
comments received during meetings and
one public hearing, and comments
received by E-mail, regular mail,
facsimile, and telephone.

We made a concerted effort to solicit
traditional ecological knowledge
regarding habitats that are important to
spectacled eiders. To this end, we
contacted representatives of regional
governmental and non-profit Native
organizations and asked them to
recommend individuals who may have
traditional ecological knowledge of
eiders and their habitats and who may
be willing to review the spectacled eider
critical habitat proposal. We attempted
to contact all individuals identified by
the regional representatives, and
provided those individuals who agreed
to review the proposal with copies of
the proposed rule and additional
informational materials. Comments
submitted by these and other
individuals with traditional ecological
knowledge, transmitted either in written
form or orally during the course of
public meetings, have been considered
during the development of the final
rule.

We reviewed available information
that pertains to the habitat requirements
and preferences of this species. We
reviewed the approach of the
appropriate local, State, Native, and
Federal agencies in managing for the
conservation of spectacled eiders as
well as the recovery tasks outlined in
the Spectacled Eider Recovery Plan.
Comments received through the public
review process provided us with
valuable additional information to use
in decision making, and in assessing the
potential economic impact of
designating critical habitat for the
species.

We sought peer review of our
spectacled eider critical habitat proposal
from three scientists with expertise in
eider biology. All three peer reviewers
provided us with comments, which we
considered in developing our final
designations and in drafting this rule.

Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12 in determining which areas to
propose as critical habitat, we are
required to base critical habitat
determinations on the best scientific
and commercial data available and to
consider those physical and biological
features that are essential to the
conservation of the species and that may
require special management
considerations and protection. Such

requirements include but are not limited
to: space for individual and population
growth, and for normal behavior; food,
water, air, light, minerals, or other
nutritional or physiological
requirements; cover or shelter; sites for
breeding, reproduction, rearing of
offspring; and habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species.

All areas designated as critical habitat
for the spectacled eider contain one or
more of these physical or biological
features, also called primary constituent
elements. These areas constitute our
best assessment of the areas needed for
the species’ conservation using the best
available scientific and commercial data
available. We put forward this
designation acknowledging that we have
incomplete information regarding
breeding ground habitat preferences,
distribution of preferred breeding
ground habitats, migration corridors,
offshore staging areas, marine habitats
used by nonbreeders, marine diet, and
distribution of preferred prey items at
sea. As new information accrues, we
may reevaluate our critical habitat
boundaries.

Primary constituent elements for
Units 1 and 2 (the Central Y-K Delta
Unit and South Y—K Delta Unit,
respectively) include all portions of the
vegetated intertidal zone, and all open
water inclusions within that zone. The
intertidal zone includes all lands
inundated by seawater often enough to
affect plant growth, habit, or community
composition. Plant communities within
this zone include, but are not limited to:
low wet sedge tundra; grass marsh;
dwarf shrub/graminoid (consisting of
grasses and sedges) meadow; high and
intermediate graminoid meadow; mixed
high graminoid meadow/dwarf shrub
uplands.

Primary constituent elements for
Units 3 and 4 (the Norton Sound Unit
and the Ledyard Bay Unit, respectively)
include all marine waters greater than 5
m (16.4 ft) and less than or equal to 25
m (82.0 ft) in depth at mean lower low
water (MLLW), along with associated
marine aquatic flora and fauna in the
water column, and the underlying
marine benthic community.

Primary constituent elements for Unit
5 (the Wintering Unit) include all
marine waters less than or equal to 75
m (246.1 ft) in depth at MLLW, along
with associated marine aquatic flora and
fauna in the water column, and the
underlying marine benthic community.

Criteria Used To ldentify Critical
Habitat

We considered several qualitative
criteria in the selection of specific areas
or units for spectacled eider critical
habitat. Such criteria focused on
identifying—(1) areas where eiders have
been documented as consistently
occurring at relatively high densities; (2)
areas where eiders are especially
vulnerable to disturbance and
contamination during breeding, molting,
or wintering; (3) our knowledge of the
habitat’s carrying capacity, which
allows us to determine how much
habitat is needed for the species to
achieve recovery; (4) our certainty in
delineating the areas essential to
survival and recovery given our best
available data; and (5) whether any
areas were the subject of habitat
conservation planning efforts that have
resulted in the preparation of biological
analyses that identify habitat important
for the conservation of the eider.

We used available mapping
conventions to define specific map units
(i.e., Critical Habitat Units). For the
purpose of this final determination,
terrestrial Critical Habitat Units have
been described using state-plane
township grids with resolution to the
Section level. Maritime Critical Habitat
Units have been described using
prominent geographic features,
shorelines, buffer distances, and
geographic coordinates reported in
degrees, minutes, and seconds to enable
mariners to easily determine whether
they are within critical habitat areas.

In defining critical habitat boundaries,
we made an effort to avoid developed
areas, such as towns and other similar
lands, which do not contain the primary
constituent elements of spectacled eider
critical habitat. Existing man-made
features and structures within the
boundaries of the mapped units, such as
buildings, roads, pipelines, utility
corridors, airports, other paved areas,
and other developed areas do not
contain one or more of the primary
constituent elements and are therefore
not critical habitat. Federal actions
limited to those areas, therefore, would
not trigger a section 7 consultation,
unless they may affect the species and/
or primary constituent elements in
adjacent critical habitat.

Critical Habitat Designation

The designated critical habitat
described below constitutes our best
assessment of areas needed for the
conservation of spectacled eiders and is
based on the best scientific and
commercial information available. The
essential features found on the
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designated areas may require special
management consideration or protection
to ensure their contribution to the
species’ recovery. Area of designated
critical habitat by land ownership is
shown in Table 1. The areas of proposed

and final critical habitat units are shown
in Table 2, along with the percentage
change in size for each of these areas
between the proposed and final rules.

Table 1. Critical habitat designations
in each land-ownership category. Units
are hectares, and are rounded to the

nearest hectare. To convert from
hectares to km2, multiply hectares by
0.01. To convert hectares to acres,
multiply hectares by 2.471. To convert
hectares to mi2, multiply hectares by
0.00386.

Location Federal State Native Private Total

Central Y=K Delta .......cccciiiiiiiiiiiiie ettt 190,758 0 65,283 0 256,041
Southern Y-K Delta ............. 4,509 0 18,734 0 23,243
Y-K Delta Coastal Waters ... 0 0 0 0 0
NOrth SIope (1aNd) ...veiiiiiiie e 0 0 0 0 0
NOrth SIOpe (MANNE) ....eeieiiiii e 0 0 0 0 0
Norton Sound (marine) . 837,641 220,984 0 0 1,058,625
Ledyard Bay (marine) ...... 1,298,074 97,889 0 0 1,395,963
Wintering Area (marine) 7,238,306 126,649 0 0 7,364,955

I ] = LSS 9,569,288 445,522 84,017 0| 10,098,827

Table 2. Area of land included in nearest km2. Areas may not match those in this table reflect refined area
proposal vs. final rule for spectacled in our proposal (65 FR 6114). Numbers  estimates.
eider critical habitat, rounded to the
: Area (km?) Percent
Location : reduction
Proposed Final

G (G D= L= T (=T To ) PPV PRTRPURRN 4,618 2,793 39
Y-K Delta (marine) .... 16,885 0 100
North Slope (land) ........ 32,336 0 100
NOTh SIOPE (MANNE) ...ttt b et b etk e e e bt e shb e et e e e ab e e b e e sbeeabeesnneebee e 26,088 0 100
Norton Sound (marine) 17,502 10,586 40
Ledyard Bay (marine) ....... 21,688 13,960 35
Wintering Area (marine) 73,650 73,650 0

LI ] = L TSP OUPRTI 192,767 100,989 48

Unit 1: Central Yukon-Kuskokwim Delta
(Proposed Unit 3)

Unit 1 is comprised of 15 entire
townships and 564 sections within 27
additional townships. Our final
designation encompasses 2,560.4 km2
(256,041 ha) (988.6 mi2) (Table 2), a 16
percent reduction of what we proposed
for this unit (3,037.6 km2 or 1,172.8
mi2). Unit 1 is comprised of the
vegetated intertidal zone between the
Askinuk Mountains and Nelson Island.
The primary constituent elements of
spectacled eider critical habitat in this
unit include all land within the
vegetated intertidal zone, along with all
open-water inclusions within that zone.
The vegetated intertidal zone includes
all lands inundated by tidally
influenced water often enough to affect
plant growth, habit, or community
composition. Waters within this zone
are usually brackish. Vegetative
communities within this zone include,
but are not limited to, low wet sedge
tundra, grass marsh, dwarf shrub/
graminoid (consisting of grasses and
sedges) meadow, high and intermediate
graminoid meadow, mixed high

graminoid meadow/dwarf shrub
uplands, and areas adjacent to open
water, low wet sedge and grass marsh
habitats. Areas within our indicated
border that are not within the vegetated
intertidal zone (e.g., barren mudflats
and lands that are above the highest
high tide line) are not considered
critical habitat. In addition, areas of
existing human development within our
indicated border are not considered
critical habitat.

Unit 2: Southern Yukon-Kuskokwim
Delta (Proposed Unit 4)

Unit 2 is comprised of 103 sections
within 8 townships. Our final
designation encompasses 232.4 km?2
(23,243 ha) (89.7 mi2) (Table 2), a 65
percent reduction of what we proposed
for this unit (665.3 km2 or 256.9 mi2).
This unit is comprised of the vegetated
intertidal zone along the coast from
Nelson Island south to Chefornak,
Alaska. The primary constituent
elements of spectacled eider critical
habitat in this unit include all land
within the