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Presidential Documents

Title 3—

The President

Executive Order 13186 of January 10, 2001

Responsibilities of Federal Agencies To Protect Migratory
Birds

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in furtherance of the purposes
of the migratory bird conventions, the Migratory Bird Treaty Act (16 U.S.C.
703-711), the Bald and Golden Eagle Protection Acts (16 U.S.C. 668—668d),
the Fish and Wildlife Coordination Act (16 U.S.C. 661-666c), the Endangered
Species Act of 1973 (16 U.S.C. 1531-1544), the National Environmental
Policy Act of 1969 (42 U.S.C. 4321-4347), and other pertinent statutes,
it is hereby ordered as follows:

Section 1. Policy. Migratory birds are of great ecological and economic
value to this country and to other countries. They contribute to biological
diversity and bring tremendous enjoyment to millions of Americans who
study, watch, feed, or hunt these birds throughout the United States and
other countries. The United States has recognized the critical importance
of this shared resource by ratifying international, bilateral conventions for
the conservation of migratory birds. Such conventions include the Convention
for the Protection of Migratory Birds with Great Britain on behalf of Canada
1916, the Convention for the Protection of Migratory Birds and Game Mam-
mals-Mexico 1936, the Convention for the Protection of Birds and Their
Environment- Japan 1972, and the Convention for the Conservation of Migra-
tory Birds and Their Environment-Union of Soviet Socialist Republics 1978.

These migratory bird conventions impose substantive obligations on the
United States for the conservation of migratory birds and their habitats,
and through the Migratory Bird Treaty Act (Act), the United States has
implemented these migratory bird conventions with respect to the United
States. This Executive Order directs executive departments and agencies
to take certain actions to further implement the Act.

Sec. 2. Definitions. For purposes of this order:

(a) “Take” means take as defined in 50 C.F.R. 10.12, and includes both
“intentional” and ‘“‘unintentional” take.

(b) “Intentional take” means take that is the purpose of the activity in
question.

(c) “Unintentional take” means take that results from, but is not the
purpose of, the activity in question.

(d) “Migratory bird”” means any bird listed in 50 C.F.R. 10.13.

(e) “Migratory bird resources” means migratory birds and the habitats
upon which they depend.

(f) “Migratory bird convention” means, collectively, the bilateral conven-
tions (with Great Britain/Canada, Mexico, Japan, and Russia) for the conserva-
tion of migratory bird resources.

(g) “Federal agency” means an executive department or agency, but does
not include independent establishments as defined by 5 U.S.C. 104.

(h) “Action” means a program, activity, project, official policy (such as
a rule or regulation), or formal plan directly carried out by a Federal agency.
Each Federal agency will further define what the term ‘“action” means
with respect to its own authorities and what programs should be included
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in the agency-specific Memoranda of Understanding required by this order.
Actions delegated to or assumed by nonfederal entities, or carried out by
nonfederal entities with Federal assistance, are not subject to this order.
Such actions, however, continue to be subject to the Migratory Bird Treaty
Act.

(i) “Species of concern” refers to those species listed in the periodic
report “Migratory Nongame Birds of Management Concern in the United
States,” priority migratory bird species as documented by established plans
(such as Bird Conservation Regions in the North American Bird Conservation
Initiative or Partners in Flight physiographic areas), and those species listed
in 50 C.F.R. 17.11.

Sec. 3. Federal Agency Responsibilities. (a) Each Federal agency taking actions
that have, or are likely to have, a measurable negative effect on migratory
bird populations is directed to develop and implement, within 2 years,
a Memorandum of Understanding (MOU) with the Fish and Wildlife Service
(Service) that shall promote the conservation of migratory bird populations.

(b) In coordination with affected Federal agencies, the Service shall develop
a schedule for completion of the MOUs within 180 days of the date of
this order. The schedule shall give priority to completing the MOUs with
agencies having the most substantive impacts on migratory birds.

(c) Each MOU shall establish protocols for implementation of the MOU
and for reporting accomplishments. These protocols may be incorporated
into existing actions; however, the MOU shall recognize that the agency
may not be able to implement some elements of the MOU until such time
as the agency has successfully included them in each agency’s formal plan-
ning processes (such as revision of agency land management plans, land
use compatibility guidelines, integrated resource management plans, and
fishery management plans), including public participation and NEPA anal-
ysis, as appropriate. This order and the MOUs to be developed by the
agencies are intended to be implemented when new actions or renewal
of contracts, permits, delegations, or other third party agreements are initiated
as well as during the initiation of new, or revisions to, land management
plans.

(d) Each MOU shall include an elevation process to resolve any dispute
between the signatory agencies regarding a particular practice or activity.

(e) Pursuant to its MOU, each agency shall, to the extent permitted by
law and subject to the availability of appropriations and within Administra-
tion budgetary limits, and in harmony with agency missions:

(1) support the conservation intent of the migratory bird conventions
by integrating bird conservation principles, measures, and practices into
agency activities and by avoiding or minimizing, to the extent practicable,
adverse impacts on migratory bird resources when conducting agency actions;

(2) restore and enhance the habitat of migratory birds, as practicable;

(3) prevent or abate the pollution or detrimental alteration of the environ-
ment for the benefit of migratory birds, as practicable;

(4) design migratory bird habitat and population conservation principles,
measures, and practices, into agency plans and planning processes (natural
resource, land management, and environmental quality planning, including,
but not limited to, forest and rangeland planning, coastal management plan-
ning, watershed planning, etc.) as practicable, and coordinate with other
agencies and nonfederal partners in planning efforts;

(5) within established authorities and in conjunction with the adoption,
amendment, or revision of agency management plans and guidance, ensure
that agency plans and actions promote programs and recommendations of
comprehensive migratory bird planning efforts such as Partners-in-Flight,
U.S. National Shorebird Plan, North American Waterfowl Management Plan,
North American Colonial Waterbird Plan, and other planning efforts, as
well as guidance from other sources, including the Food and Agricultural
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Organization’s International Plan of Action for Reducing Incidental Catch
of Seabirds in Longline Fisheries;

(6) ensure that environmental analyses of Federal actions required by
the NEPA or other established environmental review processes evaluate
the effects of actions and agency plans on migratory birds, with emphasis
on species of concern;

(7) provide notice to the Service in advance of conducting an action
that is intended to take migratory birds, or annually report to the Service
on the number of individuals of each species of migratory birds intentionally
taken during the conduct of any agency action, including but not limited
to banding or marking, scientific collecting, taxidermy, and depredation
control;

(8) minimize the intentional take of species of concern by: (i) delineating
standards and procedures for such take; and (ii) developing procedures
for the review and evaluation of take actions. With respect to intentional
take, the MOU shall be consistent with the appropriate sections of 50 C.F.R.
parts 10, 21, and 22;

(9) identify where unintentional take reasonably attributable to agency
actions is having, or is likely to have, a measurable negative effect on
migratory bird populations, focusing first on species of concern, priority
habitats, and key risk factors. With respect to those actions so identified,
the agency shall develop and use principles, standards, and practices that
will lessen the amount of unintentional take, developing any such conserva-
tion efforts in cooperation with the Service. These principles, standards,
and practices shall be regularly evaluated and revised to ensure that they
are effective in lessening the detrimental effect of agency actions on migratory
bird populations. The agency also shall inventory and monitor bird habitat
and populations within the agency’s capabilities and authorities to the extent
feasible to facilitate decisions about the need for, and effectiveness of, con-
servation efforts;

(10) within the scope of its statutorily-designated authorities, control the
import, export, and establishment in the wild of live exotic animals and
plants that may be harmful to migratory bird resources;

(11) promote research and information exchange related to the conservation
of migratory bird resources, including coordinated inventorying and moni-
toring and the collection and assessment of information on environmental
contaminants and other physical or biological stressors having potential
relevance to migratory bird conservation. Where such information is collected
in the course of agency actions or supported through Federal financial
assistance, reasonable efforts shall be made to share such information with
the Service, the Biological Resources Division of the U.S. Geological Survey,
and other appropriate repositories of such data (e.g, the Cornell Laboratory
of Ornithology);

(12) provide training and information to appropriate employees on methods
and means of avoiding or minimizing the take of migratory birds and con-
serving and restoring migratory bird habitat;

(13) promote migratory bird conservation in international activities and
with other countries and international partners, in consultation with the
Department of State, as appropriate or relevant to the agency’s authorities;

(14) recognize and promote economic and recreational values of birds,
as appropriate; and

(15) develop partnerships with non-Federal entities to further bird con-
servation.

(f) Notwithstanding the requirement to finalize an MOU within 2 years,
each agency is encouraged to immediately begin implementing the conserva-
tion measures set forth above in subparagraphs (1) through (15) of this
section, as appropriate and practicable.
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(g) Each agency shall advise the public of the availability of its MOU
through a notice published in the Federal Register.
Sec. 4. Council for the Conservation of Migratory Birds. (a) The Secretary
of Interior shall establish an interagency Council for the Conservation of
Migratory Birds (Council) to oversee the implementation of this order. The
Council’s duties shall include the following: (1) sharing the latest resource
information to assist in the conservation and management of migratory birds;
(2) developing an annual report of accomplishments and recommendations
related to this order; (3) fostering partnerships to further the goals of this
order; and (4) selecting an annual recipient of a Presidential Migratory
Bird Federal Stewardship Award for contributions to the protection of migra-
tory birds.

(b) The Council shall include representation, at the bureau director/admin-
istrator level, from the Departments of the Interior, State, Commerce, Agri-
culture, Transportation, Energy, Defense, and the Environmental Protection
Agency and from such other agencies as appropriate.

Sec. 5. Application and Judicial Review. (a) This order and the MOU to
be developed by the agencies do not require changes to current contracts,
permits, or other third party agreements.

(b) This order is intended only to improve the internal management of
the executive branch and does not create any right or benefit, substantive
or procedural, separately enforceable at law or equity by a party against
the United States, its agencies or instrumentalities, its officers or employees,

or any other person.

THE WHITE HOUSE,
January 10, 2001.
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Presidential Documents

Executive Order 13187 of January 10, 2001

The President’s Disability Employment Partnership Board

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Advisory Com-
mittee Act, as amended (5 U.S.C. App.), and in order to promote the employ-
ment of people with disabilities, it is hereby ordered as follows:

Section 1. Establishment and Composition of the Board. (a) There is hereby
established the President’s Disability Employment Partnership Board (Board).

(b) The Board shall be composed of not more than 15 members who
shall be appointed by the President for terms of 2 years. The membership
shall include individuals who are representatives of business (including
small business), labor organizations, State or local government, disabled
veterans, people with disabilities, organizations serving people with disabil-
ities, and researchers or academicians focusing on issues relating to the
employment of people with disabilities, and may include other individuals
representing entities involved in issues relating to the employment of people
with disabilities as the President finds appropriate.

(c) The President shall designate a Chairperson from among the members
of the Board to serve a term of two years.

(d) Members and the Chairperson may be reappointed for subsequent
terms and may continue to serve until their successors have been appointed.
Sec. 2. Functions. (a) The Board shall provide advice and information to
the President, the Vice President, the Secretary of Labor, and other appro-
priate Federal officials with respect to facilitating the employment of people
with disabilities, and shall assist in other activities that promote the formation
of public-private partnerships, the use of economic incentives, the provision
of technical assistance regarding entrepreneurship, and other actions that
may enhance employment opportunities for people with disabilities.

(b) In carrying out paragraph (a) of this section, the Board shall:

(i) develop and submit to the Office of Disability Employment Policy
in the Department of Labor a comprehensive written plan for joint
public-private efforts to promote employment opportunities for people
with disabilities and improve their access to financial institutions and
commercial and business enterprises;

(ii) identify strategies that may be used by employers, labor unions,
national and international organizations, and Federal, State, and local
officials to increase employment opportunities for people with disabil-
ities; and

(iii) coordinate with the Office of Disability Employment Policy in the
Department of Labor in promoting the collaborative use of public and
private resources to assist people with disabilities in forming and ex-
panding small business concerns and in enhancing their access to
Federal procurement and other relevant business opportunities. Public
resources include those of the Department of Labor, the Small Busi-
ness Administration, the Department of Commerce, the Department of
Education, the Department of Defense, the Department of Treasury,
the Department of Veterans Affairs, the Federal Communications Com-
mission, and of executive departments and agency offices responsible
for small, disadvantaged businesses utilization.

(c) The Board shall submit annual written reports to the President, who
may apprise the Congress and other interested organizations and individuals
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on its activities, progress, and problems relating to maximizing employment
opportunities for people with disabilities.

(d) The Chairperson of the Board shall serve as a member and Vice
Chair of the National Task Force on Employment of Adults with Disabilities
established under Executive Order 13078 of March 13, 1998.

Sec. 3. Administration. (a) The Board shall meet when called by the Chair-
person, at a time and place designated by the Chairperson. The Chairperson
shall call at least two meetings per calendar year. The Chairperson may
form subcommittees or working groups within the Board to address particular
matters.

(b) The Chairperson may from time to time prescribe such rules, proce-
dures, and policies relating to the activities of the Board as are not incon-
sistent with law or with the provisions of this order.

(c) Members of the Board shall serve without compensation but shall
be allowed travel expenses, including per diem in lieu of subsistence, as
authorized by law for persons serving intermittently in Federal service (5
U.S.C. 5701-5707).

(d) The Department of Labor shall provide funding and appropriate support
to assist the Board in carrying out the activities described in section 2
of this order, including necessary office space, equipment, supplies, services,
and staff. The functions of the President under the Federal Advisory Com-
mittee Act, as amended, except that of reporting to the Congress, that are
applicable to the Commission, shall be performed by the Department of
Labor in accordance with guidelines that have been issued by the Adminis-
trator of General Services.

(e) The heads of executive departments and agencies shall, to the extent
permitted by law, provide the Board such information as it may need for
purposes of carrying out the functions described in section 2 of this order.
Sec. 4. Prior Orders and Transition. (a) Executive Order 12640 of May
10, 1988, as amended, relating to the establishment of the President’s Com-
mittee on Employment of People with Disabilities, is hereby revoked. The
employees, records, property, and funds of the Committee shall become
the employees, records, property, and funds of the Department of Labor.

(b) Executive Order 13078 of March 13, 1998, is amended in sections
1(a) and (b) by striking “Chair of the President’s Committee on Employment
of People with Disabilities” and inserting “Chairperson of the President’s
Disability Employment Partnership Board.”

THE WHITE HOUSE,
January 10, 2001.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 99—CE—-83—-AD; Amendment 39—
12072; AD 2001-01-02]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace HP137 Mk1, Jetstream
Series 200, and Jetstream Models 3101
and 3201 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain British Aerospace
HP137 MKk1, Jetstream series 200, and
Jetstream Models 3101 and 3201
airplanes that are equipped with certain
nose landing gear units. This AD
requires you to inspect the steering jack
assembly to assure proper clearance
between the bush heads on the steering
plates and the shim on the steering jack
trunnions and to assure that there is
adequate lubrication at both trunnions
and the eye end fitting. This AD also
requires you to adjust the clearance and
provide adequate lubrication, as
necessary. This AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for the United
Kingdom. The actions specified by this
AD are intended to prevent cracked
steering jack piston rods caused by
inadequate clearance or inadequate
lubrication of the steering jack pivot
points. The condition could result in
failure of the nose wheel steering system
with consequent loss of airplane
control.

DATES: This AD becomes effective on
March 5, 2001.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of March 5, 2001.
ADDRESSES: You may get the service
information referenced in this AD from
British Aerospace Regional Aircraft,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland;
telephone: (01292) 479888; facsimile:
(01292) 479703. You may examine this
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE—-83—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain British Aerospace
HP137 Mk1, Jetstream series 200, and
Jetstream Models 3101 and 3201
airplanes. The CAA reports incidents
where cracking has occurred at the base
of the thread in the steering jack piston
rod, part number 618212, in the nose
landing gear unit. The condition could
occur on the referenced airplanes that
are equipped with nose landing gear
unit 1873, BOOA702852A,
BO0OA703064A, or BOOA703056A.

Inadequate clearance or inadequate
lubrication of the steering jack pivot
points can result in unusually high
operational loads. These loads could
result in such cracks in the steering jack
piston rod.

What are the consequences if the
condition is not corrected?

A cracked steering jack piston rod
could result in failure of the nose wheel
steering system with consequent loss of
airplane control.

Has FAA taken any action to this point?

We issued a proposal to amend part
39 of the Federal Aviation Regulations

(14 CFR part 39) to include an AD that
would apply to certain British
Aerospace HP137 MK1, Jetstream series
200, and Jetstream Models 3101 and
3201 airplanes that are equipped with
certain nose landing gear units. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on October 24, 2000
(65 FR 63553). The NPRM proposed to
require you to inspect the steering jack
assembly to assure proper clearance
between the bush heads on the steering
plates and the shim on the steering jack
trunnions and to assure that there is
adequate lubrication at both trunnions
and the eye end fitting. The NPRM also
proposed to require you to adjust the
clearance and provide adequate
lubrication, as necessary.

Accomplishment of the proposed
action would be in accordance with
APPH Ltd. Service Newsletter, Issue 2,
Jetstream 31 Steering Jack Part Number
618200, as referenced in British
Aerospace Mandatory Service Bulletin
32—-JA 981043, dated March 5, 1999.

Was the public invited to comment?

Interested persons were afforded an
opportunity to participate in the making
of this amendment. No comments were
received on the proposed rule or the
FAA’s determination of the cost to the
public.

The FAA’s Determination

What is FAA’s Final Determination on
this Issue?

After careful review of all available
information related to the subject
presented above, we have determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. We determined that these
minor corrections:

e Will not change the meaning of the
AD; and

¢ Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How many airplanes does this AD
impact?

We estimate that this AD affects 300
airplanes in the U.S. registry.
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What is the cost impact of this AD on
owners/operators of the affected
airplanes?

We estimate the following costs to
accomplish the inspection:

Total cost
Labor cost Parts cost pl?t:ilrglce)aﬂe on U.S. op-
erators
1 WOrKhour X $60 PEI NOUN .....eouiiiiriirieieeeic et No parts required to accomplish the $60 $18,000
inspection.

We estimate the following costs to
accomplish any necessary adjustments

that are required based on the results of
the inspections. We have no way of

determining the number of airplanes
that may need such adjustments:

Total cost
Labor cost Parts cost per airplane
1 WOrKhOUr X $60 PEI NOUL. ..o.veeiiiiieiesieee ettt e e eneens No parts necessary for adjustment ............ $60

Regulatory Impact
Does this AD impact various entities?

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does this AD involve a significant rule
or regulatory action?

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new AD to read as follows:

2001-01-02 British Aerospace: Amendment
39-12072; Docket No. 99—-CE-83—AD.

(a) What airplanes are affected by this AD?
This AD affects Models HP137 Mk1,
Jetstream series 200, and Jetstream Models
3101 and 3201 airplanes, all serial numbers,
that are:

(1) equipped with a nose landing gear unit
1873, BOOA702852A, BOOA703064A, or
B0O0A703056A; and

(2) certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent cracked steering jack piston rods
caused by inadequate clearance or
inadequate lubrication of the steering jack
pivot points. The condition could result in
failure of the nose wheel steering system
with consequent loss of airplane control.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Action

Compliance time

Procedures

(1) Inspect the steering jack assembly to assure proper
clearance between the bush heads on the steering
plates and the shim on the steering jack trunnions and
to assure that there is adegeuate lubrication at both

trunniions and the eye end fitting.

(2) Adjust the clearance and provide adequate lubrica-

tion, as necessary.

Within the next 200 hours
time-in-service (TIS) after
March 5, 2001, the effec-
tive date of this AD, un-
less already accom-
plished.

Prior to further flight after
the inspection required
by paragraph (d)(1) of
this AD.

Accomplish
APPH Ltd. Service Newsletter, Issue 2, Jetstream 31
Steering Jack Part Number 618200, as referenced in
British Aerospace Mandataory Service Bulletin 32—JA
981043, dated March 5, 1999.

Accomplish
APPH Ltd. Service Newsletter, Issue 2, Jetstream 31
Steering Jack Part Number 618200, as referenced in
British Aerospace Mandatory Service Bulletin 32—-JA
981043, dated March 5, 1999.

in accordance with the instructions in

in accordance with the instructions in

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
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Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Small Airplane Directorate.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Mr. Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
APPH Ltd. Service Newsletter, Issue 2,
Jetstream 31 Steering Jack Part Number
618200, as referenced in British Aerospace
Mandatory Service Bulletin 32-JA 981043,
dated March 5, 1999. The Director of the
Federal Register approved this incorporation
by reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You can get copies from British
Aerospace Regional Aircraft, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland. You can look at copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW, suite
700, Washington, DC.

(i) When does this amendment become
effective? This amendment becomes effective
on March 5, 2001.

Note 2: The subject of this AD is addressed
in British AD 012-03-99.

Issued in Kansas City, Missouri, on January
4, 2001.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 01-916 Filed 1-16—01; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-48-AD; Amendment
39-12052; AD 2000-26-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310, and Model A300 B4—-600, A300
B4-600R, and A300 F4-600R (A300-
600) Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
typographical error that appeared in
airworthiness directive (AD) 2000—-26—
03, which was published in the Federal
Register on December 28, 2000 (65 FR
82262). The typographical error resulted
in the misidentification of affected
airplanes. This AD is applicable to
Airbus Model A310, and Model A300
B4-600, A300 B4-600R, and A300 F4—
600R (A300-600) series airplanes. This
AD requires new wiring modifications
for the engine and the fire detection
system of the auxiliary power unit.

EFFECTIVE DATE: Effective February 1,
2001.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 2000—26—
03, amendment 39-12052, was
published in the Federal Register on
December 28, 2000 (65 FR 82262). The
AD requires new wiring modifications
for the engine and auxiliary power unit
(APU) fire detection system.

As published, AD 2000-26-03
incorrectly substituted a nonaffected
group of airplanes for an affected group.
Specifically, the AD substituted Model
A300 B2 and B4 series airplanes for
Model A310 series airplanes. The NPRM
for this AD correctly identified the
affected airplanes.

Since no other part of the regulatory
information has been changed, the final
rule is not being republished in the
Federal Register.

The effective date of this AD remains
February 1, 2001.

In AD 2000-26-03, amendment 39—
12052, make the following corrections:

1. On page 82262, in the first column,
the subject heading should read

“Airworthiness Directives; Airbus
Model A310 Series Airplanes, and
Model A30A300 B4-600, A300 B4—
600R, and A300 F4—-600R (A300-600)
Series Airplanes.”

2. On page 82262, in the first column,
under the heading Summary, in the
fourth line, “A300 B2 and B4” should
read “A310.”

3. On page 82262, in the second
column, under the heading Cost Impact,
in the second line of the first paragraph,
“A300 B2 and B4” should read “A310.”

§39.13 [Corrected]
4. On page 82262, in the third
column, the applicability of AD 2000-

26-03 is corrected to read as follows:
* * * * *

Applicability: Model A310 series airplanes,
and Model A300 B4-600, A300 B4—600R,
and A300 F4—600R (A300-600) series
airplanes; certificated in any category; except
those on which Airbus Modifications 06267
and 07340 have been accomplished during
production.

* * * * *

Issued in Renton, Washington, on January
8, 2001.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-1231 Filed 1-16-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 103
RIN 1076—AD73

Loan Guaranty, Insurance, and Interest
Subsidy

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule.

SUMMARY: The Department of the
Interior (DOI), Bureau of Indian Affairs
(BIA) is revising the regulations that
implement the Loan Guaranty,
Insurance, and Interest Subsidy
Program. This Program authorizes the
Secretary of DOI to guaranty or insure
loans made by private lenders to
individual Indians and to organizations
of Indians, and to assist qualified
borrowers with a portion of their
interest payments. The new regulations
clarify prior regulatory language, in
keeping with the “plain language”
standard required by Executive Order
12866. They also reflect evolved BIA
policies, and address several issues that
prior regulations did not cover.
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EFFECTIVE DATE: These regulations take
effect on February 16, 2001. They do not
govern pre-existing loan guarantees.
However, a lender may elect to have its
pre-existing loan guarantees governed
by the new regulations after the effective
date by entering into a new loan
guaranty agreement with BIA.

FOR FURTHER INFORMATION CONTACT:
David B. Johnson, Division of Indian
Affairs, Office of the Solicitor, 202—208—
3401.

SUPPLEMENTARY INFORMATION: The Loan
Guaranty, Insurance, and Interest
Subsidy Program (Program) was
established in the Act of April 12, 1974,
as amended, 88 Stat. 79, 25 U.S.C. 1481
et seq. and 25 U.S.C. 1511 et seq. The
Program has existed since 1974, and the
regulations implementing it have
existed since 1975. Until now, there has
never been any extensive or significant
revision of these regulations. The new
regulations clarify part 103, reflect
evolved BIA policies, address issues
that have emerged over the years, and
enhance some features of the Program.
For example, BIA has overhauled the
loan insurance feature of the Program to
encourage lenders to reconsider its

many advantages.
BIA published a proposed rule in the

Federal Register on September 6, 2000
(65 FR 53948). BIA considered all
comments received during the comment
period, September 6, 2000 through
November 6, 2000, in drafting this final
rule.

Review of Public Comments

BIA received 133 comments during
the comment period. Commenters
generally liked the organization and
approach of the proposed rule much
better than the prior rule, and sought
only to influence the effect or wording
of particular sections. Nonetheless,
while most comments were rather
specific, some raised issues of greater
impact than was apparently envisioned.
Correspondingly, in some cases BIA had
to rethink sections of the proposed rule
other than the one cited by the
commenter. Here is a detailed
breakdown of the comments, and how
they impacted the proposed rule:

Subpart A—General Provisions

Section 103.1What does this part do?
There were no comments on this

section.
Section 103.2 Who does the Program

help? One commenter felt that the
second sentence of proposed Section
103.2 was superfluous. BIA agrees. The

final rule omits the sentence.
Section 103.3 Who administers the

Program? Two commenters made three
comments on this section, to the effect
that BIA regional offices cannot and

should not be the first point of contact
for all applicants. BIA agrees. The final
rule now has applicants contact “the
BIA office serving the borrower’s
location.”

Section 103.4 What kinds of loans
will BIA guarantee or insure? Three
commenters made five comments on
this section, two of which were
subsequently withdrawn. One comment
stated that paragraph (a) should require
a business to contribute to the economy
of an Indian reservation, instead of to
“an Indian tribe or its members.” BIA
agrees in part, and has changed the
phrase in the final rule to “an Indian
reservation or tribal service area

recognized by BIA.”
Another commenter stated that

qualified loans should include
individual housing loans, but should
not include loans for refinancing. BIA
disagrees with both of these comments.
Individual housing loans are outside the
apparent scope of statutory authority for
the Program, whereas loans for
refinancing Indian businesses are not. In
BIA’s experience, refinancing loans is
occasionally required to meet Program

objectives.
Section 103.5 What size loan will

BIA guarantee or insure? Four
commenters made five comments on
this section. They generally questioned
the concept of an “acceptable Indian
business entity,” and warned of the
potential abuse of small partnerships
seeking big loans. BIA disagrees with
these comments. It is BIA’s duty to
determine when there is a reasonable
prospect of loan repayment. No
regulatory ceiling on the amount an
Indian business entity can borrow,
especially one dependent on the
organizational structure of the borrower,
is an acceptable substitute for BIA’s
exercise of its reasonable discretion on

a case-by-case basis.
A comment on Section 103.6,

however, resulted in a change to Section
103.5. The commenter pointed out that
the proposed rule appeared to allow an
individual Indian to apply for more than
one loan in a manner that would enable
the borrower to exceed the statutory
limitation of $500,000 for an individual
Indian. BIA agrees, and has added
language to Section 103.5 to resolve this

potential concern.
Section 103.6 To what extent will

BIA guarantee or insure a loan? Two
commenters made three comments on
this section, one of which was
subsequently withdrawn and one of
which was actually addressed in
Section 103.5. The remaining comment
was to the effect that BIA should allow
only one guaranteed loan at a time
between a particular borrower and
lender. BIA disagrees, and believes that

the proposed rule offers a more
workable balance between reasonable
limits and flexibility.

Section 103.7 Must the borrower
have equity in the business being
financed? Two commenters made
comments on this section. One
comment was subsequently withdrawn,
and the other merely expressed
confusion over the proposed language.
Upon review, BIA does not find any
need to change this section.

Section 103.8 Is there any cost for a
BIA guaranty or insurance coverage?
There were no comments on this
section.

Subpart B—How a Lender Obtains a
Loan Guaranty or Insurance Coverage

Section 103.9 Who applies to BIA
under the Program? Three commenters
made four comments on this section,
one of which was subsequently
withdrawn. The remaining comments
were to the effect that the last sentence
of the proposed section was partly
redundant, and partly unnecessary. BIA
agrees, and has deleted it in the final
rule.

Section 103.10 What lenders are
eligible under the Program? Three
commenters made five comments on
this section. Two commenters felt that
tribes should not qualify as lenders. BIA
disagrees with this comment, but notes
that paragraph (b) of the proposed rule
is superfluous, and eliminating it would
satisfy these commenters, at least in
part. BIA has removed the former
paragraph (b) in the final rule, and re-
lettered the remaining provisions
accordingly.

Another commenter suggested that
BIA establish minimum ownership
interests for those lenders who sell off
portions of their guaranteed loans; the
commenter suggested 25 percent. BIA
agrees in part, and has established a
minimum ownership interest of 10
percent. The final rule reflects this
change in Section 103.28(a), not Section
103.10.

A commenter suggested that BIA
insert a new section, between proposed
§§103.10 and 103.11, to explain how a
lender applies to BIA to become an
approved lender under the Program.
BIA disagrees. Historically, lenders
interested in the Program have
expressed no trouble getting channeled
to BIA Regional Credit Officers, who in
turn make the application process
simple and expeditious in the vast
majority of cases. BIA also has new,
OMB-approved Loan Guaranty
Agreement and Loan Insurance
Agreement forms (BIA forms 5-4753
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and 5—4754) that are designed to answer
a number of questions and
circumstances that prior forms bearing
those numbers did not. In summary, the
process is simple and is adequately
explained in standard forms. There is no
need to put the procedure in the rule
itself.

A final comment was unclear to BIA,
and did not result in any change in the
final rule.

Section 103.11 How does BIA
approve lenders for the Program? Six
commenters made fifteen comments on
this section. Five comments were
directed at the need for three different
levels of guaranteed lender approval,
and how those levels are defined. BIA
did not change the final rule as a result
of these comments. The three levels of
guaranteed lender approval are fully
explained in BIA’s new form 5-4753,
Loan Guaranty Agreement.

Four comments noted a typographical
error repeated in paragraphs (b) and (c),
which previously used the phrase “loan
agreement.” BIA has corrected the
phrase, which is now “loan guaranty
agreement.”

Four comments addressed the
concern that a lender might think the
suspension of its loan guaranty
agreement and/or loan insurance
agreement had an adverse impact on
loan guarantees or insurance coverage
already in effect. BIA has added a new
paragraph (e) to clarify its intent.

One comment requested a grace
period prior to the suspension of a
lender’s loan guaranty agreement and/or
loan insurance agreement following a
change in corporate structure or merger.
BIA disagrees with this request.
Suspension affects only the lender’s
ability to issue new guaranteed or
insured loans, and can be quickly
remedied when and if the lender has a
new qualified loan to present.

One comment focused on the precise
nature of the corporate changes that
would trigger a suspension under this
section. BIA agrees with the general
comment, and has made changes in the
final rule to clarify its intent. The
changes appear in § 103.11(b)(2), and in
the new paragraph (c). Correspondingly,
BIA has renumbered the former
paragraph (c) as paragraph (d). BIA also
has added a new paragraph (g) in
§103.33, to conform with these changes.

Section 103.12 How does a lender
apply for a loan guaranty? Four
commenters made thirteen comments
on this section, two of which were
subsequently withdrawn. One comment
suggested specifying that a lender
should submit its application to the BIA
Superintendent where the business is
located. BIA’s response to this comment

already is incorporated in the changes
made to Section 103.3.

One comment raised a question about
the lender’s role in providing a borrower
with technical assistance, or even in
evaluating the borrower’s need for
technical assistance. BIA agrees with
this concern. BIA has reworded
proposed paragraph (c) of this section—
paragraph (d) in the final rule—to
relieve the lender of these duties. BIA
will bear primary responsibility for
questions of technical assistance, to the
extent it is able.

One comment suggested that in some
cases obtaining a credit report on a
natural person other than the borrower
might violate the Fair Credit Reporting
Act. BIA agrees that the law is not
entirely clear. Accordingly, it has
reworded proposed paragraph (d) of this
section—paragraph (e) in the final rule.

One comment suggested that credit
reports be more current than 90 days at
the time of the application. BIA
disagrees. The loan process can be
lengthy, and BIA does not want to cause
a borrower any unnecessary expense or
a high number of credit report
“inquiries,” when the reason for a stale
credit report may not even be the
borrower’s fault. Lenders still may
require a more recent credit report if
that is their ordinary procedure.

One comment said that lenders
should not have to issue a commitment
letter to a borrower until after BIA has
approved the loan under the Program.
BIA disagrees. A lender can avoid
potential exposure by issuing its
commitment letter subject to BIA
approval under the Program. BIA, on the
other hand, has no substitute for having
before it the lender’s blueprint for how
it thinks a given loan will work.

One comment requested a stylistic
change in proposed paragraph (f) of this
section. Upon reflection, BIA slightly re-
worded paragraph (f), but in a manner
different from the suggested wording.
The meaning remains the same.

One comment recommended
establishing a standard for the
maximum interest rate BIA would find
acceptable. BIA disagrees, noting the
historic volatility of interest rates.

Two comments noted that proposed
paragraphs (e) and (h) of this section
would require a borrower to make a
substantial investment of time and
money, very early in the overall
application process. This investment
may prove unwarranted, since some
projects do not get even tentative
approval before denial. BIA agrees. BIA
has removed the requirements described
in these proposed paragraphs, and made
them conditions of closing in § 103.17
instead.

One comment displayed confusion
over whether the proposed paragraph
(h)—now, paragraph (d) in § 103.17—
required each of the items in sub-
paragraphs 1 through 4, or merely listed
the items for convenience, should they
apply in a given transaction. BIA has
reworded the final rule to reduce the
likelihood of confusion, and also to
clarify the process for establishing that
a proposed business will not be located
in a special flood hazard area.

One comment stated that proposed
§§103.12 and 103.26 are redundant.
BIA agrees in part. BIA has eliminated
the redundant features of these sections
and placed their common components
in §103.17.

Section 103.13 How does a lender
apply for loan insurance coverage? One
commenter felt that lenders should
always have to ask for BIA’s approval,
even to obtain loan insurance for a loan
of under $100,000. BIA disagrees, noting
the apparent intent of Congress in 25
U.S.C. 1484.

Section 103.14 Can BIA request
additional information? There were no
comments on this section.

Section 103.15 Are there any
prohibited loan terms? Five commenters
made seven comments on this section,
one of which was subsequently
withdrawn. One commenter felt that
BIA should be flexible concerning
balloon payments, with the
understanding that BIA would normally
avoid them in determining whether
there was a reasonable prospect of loan
repayment. BIA agrees, and has deleted
proposed paragraph (e).

Two commenters recommended
establishing a standard for the
maximum interest rate BIA would find
acceptable. BIA disagrees, noting the
historic volatility of interest rates.

One commenter suggested that BIA
limit interest rate adjustments to
quarterly. BIA disagrees. BIA has no
compelling reason to force lenders to
use special interest rate change dates,
which could be viewed by lenders as a
disincentive to use the Program.

Two commenters questioned the late
fee limitations in proposed paragraph
(§)(3), now paragraph (i)(3). BIA agrees
in part. It has removed the $100 cap on
late fees.

Section 103.16 How does BIA
approve or reject a loan guaranty or
insurance application? One commenter
made a comment on this section, then
withdrew it.

Section 103.17 Must the lender
follow any special procedures to close
the loan? Three commenters made
seven comments on this section, four of
which were withdrawn. One commenter
suggested that BIA require lenders to
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submit three copies of all loan closing
documents. BIA disagrees. It has no
compelling reason to force lenders to
undertake large amounts of
photocopying for BIA’s convenience.

One commenter questioned whether
BIA really needs copies of construction
contracts and plans and specifications.
BIA disagrees. BIA has experience with
loans in which the absence of such
documents has been disruptive.

One commenter felt that a lender
should be given 90 days, not 60, within
which to close a loan that BIA has
approved under the Program. BIA agrees
and correspondingly has changed
proposed paragraph (c) of this section,
which is paragraph (f) of this section in
the final rule.

In addition, due to comments
received with respect to proposed
§§103.12 and 103.26, in the final rule
BIA has taken requirements from those
locations and placed them in § 103.17,
specifically at paragraphs (c) and (d).

Section 103.18 How does BIA issue
a loan guaranty certificate or confirm
loan insurance? There were no
comments on this section.

Section 103.19 When must the
lender pay BIA the loan guaranty or
insurance premium? One commenter
made a comment on this section, then
withdrew it.

Subpart C—Interest Subsidy

Section 103.20 What is interest
subsidy? BIA received two comments on
this section. One commenter asked BIA
to adopt Robert Morris Associates as its
standard for establishing industry norms
for earnings. BIA disagrees. No single
private source for such figures covers
every circumstance that BIA encounters,
and BIA typically avoids tying
regulatory requirements to standards
that are in the hands of a single private
source.

A second commenter wanted BIA to
delete the second sentence, effectively
throwing interest subsidy open to every
eligible borrower, regardless of their
projected or historical earnings. BIA
disagrees. The purpose and role of
interest subsidy has evolved somewhat
over the years, but at present policy
considerations suggest that it should be
available only in the limited
circumstances BIA has proposed.

Section 103.21 Who applies for
interest subsidy payments, and what is
the application procedure? BIA received
two comments on this section, one of
which was subsequently withdrawn.
One comment said that lenders should
be required to submit interest subsidy
applications at the same time they
submit loan guaranty or loan insurance
coverage applications. BIA disagrees.

Prior regulations contained this
requirement, and BIA found it too
inflexible to adequately address the
legitimate needs of borrowers.

Section 103.22 How does BIA
determine the amount of interest
subsidy? BIA received two comments on
this section. One commenter requested
that this section identify a more specific
source of the ‘“rate determined by the
Secretary of the Treasury in accordance
with 25 U.S.C. 1464.” BIA disagrees.
Periodically issued source documents
have been known to change, whereas
the underlying statute can be expected
to remain more stable. Lenders are of
course free at any time to consult BIA
on the current source document in use.

Another comment suggested that BIA
fix the interest subsidy amount as of the
date of BIA approval. BIA agrees, and
has modified the section accordingly.

Section 103.23 How does BIA make
interest subsidy payments? There were
no comments on this section.

Section 103.24 How long will BIA
make interest subsidy payments? One
commenter suggested that BIA offer
interest subsidy payments for three
years only, with no extensions. BIA
disagrees. Experience shows that in
many cases the fourth and fifth years of
a loan are the critical years in which a
borrower first becomes profitable.
Absent interest subsidy payments, some
borrowers would not survive to see that
happen.

Subpart D—Provisions Relating to
Borrowers

Section 103.25 What kind of
borrower is eligible under the Program?
Three commenters made six comments,
two of which were withdrawn. One
comment asked BIA to specify that its
guaranty would automatically be
revoked in the event a borrower’s
business entity became less than 51
percent Indian-owned. BIA disagrees.
While that interpretation may arguably
apply to prior regulatory language, BIA
specifically intends that the final rule
preserve for a lender the option of either
pursuing default remedies under the
Program, or else ignoring the default
(thereby allowing BIA’s loan guaranty or
insurance to become void) and simply
carrying the loan on the lender’s books
without the benefit of Program coverage.
In other words, prior regulatory
language suggests that a reduction in the
borrower’s ownership to less than 51
percent Indian would automatically
void BIA’s guaranty or insurance of the
lender’s loan—through no fault of the
lender, and without giving the lender
any time to react. The new rule at least
gives the lender the option of pursuing
a claim under its loan guaranty or

insurance coverage, should such an
event occur.

One comment requested that a lender
have at least 45 days within which to
exercise its remedies, should there be a
default under the 51 percent Indian
ownership requirement. BIA disagrees.
A default under the 51 percent Indian
ownership requirement triggers the
same procedures, and the same
deadlines, that apply for any other kind
of default. See §§103.35 and 103.36.
Those deadlines already provide 60
days for the lender to notify BIA of the
default, and 90 days from the date of the
default for the lender to elect a Program
remedy.

One comment suggested that BIA
define any ineligible businesses there
may be, such as business activities
involving gaming, currently made
ineligible due to BIA policy. BIA
disagrees. Policy considerations can
change more rapidly than BIA can
revise its regulations, and at present
there is no other sort of business activity
specifically prohibited under the
Program.

One comment suggested that, in the
event a borrower’s business becomes
less than 51 percent Indian owned, and
the lender decides not to pursue a claim
against BIA under the Program, the
lender should be required at least to
notify BIA of the default under the 51
percent Indian ownership requirement.
This notification would permit BIA to
remove the loan from its active
recordkeeping system. BIA agrees. BIA
has not modified this section to reflect
the comment, however; it has instead
made an addition to §103.33.

Section 103.26 What must the
borrower supply the lender in its loan
application? Four commenters made
thirteen comments on this section, one
of which was subsequently withdrawn.
Three comments suggested that a
borrower should provide balance sheets
and operating statements for the
preceding three years, instead of two.
BIA agrees, and has made the change in
the final rule.

Two comments suggested that a
borrower should provide three or more
years of financial projections. BIA
agrees, and the final rule reflects a
requirement of three years.

Four comments pointed out that the
borrower was being required to provide
appraisals and proof of compliance with
applicable law too early in the lending
process, and that a borrower could
unnecessarily suffer wasted time and
expense pursuing these requirements for
a loan without even tentative approval
from a lender or BIA. BIA agrees. It has
changed these requirements into
conditions for closing, at § 103.17.
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One comment displayed confusion
over whether or not the borrower was
required to supply the kinds of evidence
outlined in proposed § 103.26(1), or
whether the items listed at
§103.26(1)(1)—(4) were simply examples,
to be used when applicable. BIA has
slightly re-worded the language (now
moved to § 103.17(d)) to reduce the
likelihood of confusion.

One comment suggested that BIA
establish standards for appraisals. BIA
disagrees. In most cases, existing law or
lender policy already establishes
adequate appraisal standards, and BIA
has no compelling need to add another
system of requirements to what already
is in place. Any BIA appraisal standards
should in any event be designed for
applicability far beyond the boundaries
of the Program; it would be
inappropriate to establish them for use
solely within the Program.

One comment suggested that parts of
§103.12 and 103.26 are redundant. BIA
agrees, and has removed the principal
redundancies. The affected provisions
have been combined and added to
§103.17.

Section 103.27 Can the borrower get
help preparing its loan application or
putting its loan funds to use? There
were two comments on this section,
both of which suggested revising the
procedures for referring borrowers in
need of technical assistance. One
comment suggested that BIA refer
borrowers to tribal business information
centers. BIA disagrees. While tribal
business information centers may be
one potential source of help, they are
not uniformly available and may not in
some cases be the best available
resource.

One comment noted that BIA does not
always have technical assistance
funding. It suggested revising the
proposed regulation to eliminate the
inference that BIA is obliged to provide
free technical assistance to a borrower,
when BIA has no funds for that purpose.
BIA agrees, and has removed the last
sentence of the proposed section in the
final rule.

Changes to proposed §§103.17 and
103.26 also necessitated a conforming
change in this section.

Subpart E—Loan Transfers

Section 103.28 What if the lender
transfers part of the loan to another
person? There were three comments on
this section. One comment wanted BIA
to permit the transfer of insured loans,
in addition to guaranteed loans. BIA
disagrees, due to the statutory
prohibition implied by 25 U.S.C. 1485.

Two comments expressed confusion
over transfers brought about through

merger, and on the distinction between
a lender’s right to make new guaranteed
loans or insured loans under a loan
guaranty agreement or loan insurance
agreement, and a lender’s right to
guarantee or insurance coverage on the
asset transferred. BIA has clarified this
section and Section 103.29 in response
to these comments.

In addition, a comment on § 103.10
caused BIA to insert in this section a
requirement that lenders maintain at
least a 10 percent ownership interest in
loans they maintain under the Program.

Section 103.29 What if the lender
transfers the entire loan? BIA received
four comments on this section. One
comment suggested that BIA restrict
transfers to eligible BIA lenders. BIA
disagrees. Congress specifically
expanded the universe of potential
transferees when it enacted the current
25 U.S.C. 1485.

One comment wanted BIA to permit
the transfer of insured loans, in addition
to guaranteed loans. BIA disagrees, due
to the statutory prohibition implied by
25 U.S.C. 1485.

Two comments expressed confusion
over transfers brought about through
merger, and on the distinction between
a lender’s right to make new guaranteed
loans or insured loans under a loan
guaranty agreement or loan insurance
agreement, and a lender’s right to
guarantee or insurance coverage on the
asset transferred. BIA has clarified this
section and Section 103.28 in response
to these comments.

Subpart F—Loan Servicing
Requirements

Section 103.30 What standard of
care must a lender meet? BIA received
two comments on this section. One
comment requested deleting the
requirement of automatic bank account
debiting. BIA disagrees. The
requirement is a reasonable and prudent
use of modern technology, and in any
event is required only when feasible.

One comment suggested an additional
place within BIA for recording lien
instruments. BIA disagrees. The
proposed wording covers all necessary
contingencies, and does not require
lenders to file any instrument with BIA
more than once.

Section 103.31 What loan servicing
requirements apply to BIA? BIA
received one comment on this section.
The commenter suggested deleting
proposed paragraph (b), as unnecessary.
BIA agrees. It has deleted the paragraph,
and correspondingly re-designated the
paragraphs of this section in the final
rule.

Section 103.32 What sort of loan
documentation does BIA expect the

lender to maintain? There were no
comments on this section.

Section 103.33 Are there reporting
requirements? BIA received two
comments on this section, one of which
was subsequently withdrawn. The other
commenter asked to reduce the number
of lender’s reports to once per annum.
BIA disagrees. It needs quarterly
updates to prepare accurate reports for
the Department of the Treasury.

Also, due to comments received on
§§103.11 and 103.25, BIA expanded
this section to reflect two additional
notices that a lender may be obliged to
send BIA.

Section 103.34 What if the lender
and the borrower decide to change the
terms of the loan? There were no
comments to this section. However, BIA
made a minor change in paragraph
(a)(7), to conform with a change in
§103.4.

Subpart G—Default and Payment by
BIA

Section 103.35 What must the lender
do if the borrower defaults on the loan?
Three commenters made four comments
on this section, one of which was
subsequently withdrawn. One comment
suggested a stylistic change in the
standard for when a lender is required
to send a borrower notice of its default.
BIA disagrees, finding its proposed
language more appropriate.

One comment wanted BIA to keep its
former requirement of having lenders
notify BIA of a borrower’s default
within 45 days. BIA disagrees. BIA has
determined that giving lenders an
additional 15 days, as in the final rule,
can be of significant benefit to lenders
without exposing BIA to any significant
risk of an overall increase of Program
losses.

One comment suggested that BIA
accept service by overnight delivery
service. BIA agrees, and has changed the
final rule accordingly.

Section 103.36 What options and
remedies does the lender have if the
borrower defaults on the loan? Four
commenters made five comments on
this section, one of which was
subsequently withdrawn. Two
comments sought additional time for a
lender that elects to negotiate a loan
modification agreement with a
borrower. BIA agrees in part. Rather
than give an automatic 60 days, as one
commenter suggested, BIA has added
language enabling it to extend the 45
day period specified in the proposed
rule.

One comment suggested that BIA
accept service by overnight delivery
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service. BIA agrees, and has changed the
final rule accordingly.

One comment suggested requiring
lenders to liquidate collateral before
submitting a claim for loss on a loan
guaranty. BIA disagrees. Congress
apparently wants lenders to have the
option of making an immediate claim
for loss without any prior efforts to
enforce its other default remedies. See
25 U.S.C. 1491 and 1492.

Section 103.37 What must the lender
do to collect payment under its loan
guaranty certificate or loan insurance
coverage? One commenter made three
comments on this section. One
comment suggested requiring lenders to
submit claims for loss within 45 days of
the borrower’s default. BIA disagrees.
Prior regulations gave the lender 60
days, and several lenders have had
trouble complying with Program
requirements within even that time
period. BIA has determined that
extending the required submission date
for a claim for loss to 90 days will afford
lenders the additional time they
sometimes need, without unduly
increasing BIA’s potential exposure for
overall Program losses.

One comment suggested requiring
lenders to liquidate collateral before
submitting a claim for loss on a loan
guaranty. BIA disagrees. Congress
apparently wants lenders to have the
option of making an immediate claim
for loss without any prior efforts to
enforce its other default remedies. See
25 U.S.C. 1491 and 1492.

One comment observed an apparent
inconsistency between allowing a
lender up to 180 days following default
to accrue interest while pursuing
foreclosure remedies, and laws that
require BIA to transfer a debt to the
Department of the Treasury once it has
been delinquent for 180 days. BIA
disagrees. BIA is not obliged to send a
debt to the Department of the Treasury
until BIA has held the debt for at least
180 days, and in any event it need not
forward any debt to Treasury that is in
the process of foreclosure.

BIA made a change to paragraph (e) of
this section, however, on the basis of a
comment to Section 103.38. BIA has
introduced a 90 day deadline for
rendering a decision on a claim for loss.

Section 103.38 Is there anything else
for BIA or the lender to do after BIA
makes payment? BIA received two
comments on this section, one of which
was subsequently withdrawn. One
comment asked BIA to adopt a 60 day
deadline for making payment on a claim
for loss. BIA agrees in part. It has added
a 90 day deadline for rendering decision
on a claim for loss. The change has been
made in § 103.37(e).

Section 103.39 When will BIA refuse
to pay all or part of a lender’s claim?
BIA did not receive any comments on
this section.

Section 103.40 Will BIA make
exceptions to its criteria for denying
payment? BIA did not receive any
comments on this section.

Section 103.41 What happens if a
lender violates provisions of this part?
BIA did not receive any comments on
this section.

Section 103.42 How long must a
lender comply with Program
requirements? One commenter made
two comments on this section. One
comment suggested that BIA require
either a shorter retention period, or else
permit electronic data storage. BIA
agrees. It has added appropriate
language to the final rule.

One comment observed an apparent
inconsistency between BIA’s reservation
of rights and applicable statutes of
limitations. BIA disagrees. The final rule
does not and cannot supercede Federal
statutes of limitations.

Section 103.43 What must the lender
do after repayment in full? BIA did not
receive any comments on this section.

Subpart H—Definitions and
Miscellaneous Provisions

Section 103.44 What certain terms
mean in this part. Two commenters
made four comments on this section,
one of which was subsequently
withdrawn. One comment suggested
eliminating the phrase “when used as a
noun,” in the definition of “mortgage.”
BIA agrees. The change is in the final
rule.

One comment suggested further
restricting the definition of the word
“Tribe” to those tribes recognized by the
Federal government as eligible for
services from BIA. BIA agrees. The
change is in the final rule.

One comment suggested putting the
definitions section at the beginning of
the rule, rather than at the end. BIA
disagrees. Current regulatory drafting
theories suggest placing substantive
provisions prominently at the beginning
of a rule, and leaving reference materials
towards the end.

Section 103.45 Information
collection. BIA did not receive any
comments on this section.

Other changes. In addition to the
above comments, the final rule reflects
a limited number of non-substantive,
stylistic changes from the proposed rule.
BIA added these for enhanced clarity,
and in the case of a deletion in proposed
§103.30(e), to allow for conformity with
another anticipated rulemaking. BIA
also made a small number of
conforming changes in definitions and

paragraph designations, required due to
the change, addition, or deletion of rule
provisions based on public comments.

Regulatory Planning and Review

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget
(OMB) under Executive Order 12866.

This rule will not have an effect of
$100 million or more on the economy.
Current and foreseeable funding levels
for the Program will permit at most $82
million in new loans per annum. The
rule will not adversely affect in a
material way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The Program is designed to enhance, not
hinder, productivity, competition, jobs,
and the overall economy, and there is
nothing inherent about the Program or
the rule that will lead to adverse effects
on the environment, public health or
safety, or State, local, or tribal
governments or communities.

This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. There is nothing in the
rule to limit other efforts to encourage
Indian economic development.

This rule does not alter the budgetary
effects or entitlements, grants, user fees,
or loan programs or the rights or
obligations of their recipients. The
Program does not create or limit any
entitlement, has nothing to do with
other grant or loan programs, and
establishes no user fees.

This rule does not raise novel legal or
policy issues. Part 103 has caused
minimal legal review since 1975, and
the new rule is in substance very similar
to the existing rule.

Regulatory Flexibility Act

DOI certifies that this document will
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The number of
lenders who might be impacted by the
changes in this document is limited by
the relatively modest number of
individual Indians and organizations of
Indians whose loans can be guaranteed
or insured under the Program.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.
Current and foreseeable funding levels
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for the Program will permit at most $82
million in new loans per annum.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The rule is designed
to clarify the roles and duties of the
persons it may impact, and should in
fact result in administrative savings.
Any additional requirements imposed
by the rule are either very limited in
scope, or else in the nature of
assembling information that lenders
typically gather anyway.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
To the contrary, the rule implements the
Program in order to encourage
investment in new Indian businesses,
and thereby increase U.S.-based
competition, employment, productivity,
and innovation.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. It
does not impose any mandates at all.
The rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector. Only
a small segment of the private sector—
the lending community—is directly
affected by the rule, and the rule (1) is
functionally very similar to existing law,
and (2) relates to a Program that will
permit at most $82 million in new loans
per annum, based on current and
foreseeable funding levels. A statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531, et seq.) is not required.
Takings

In accordance with Executive Order
12630, the rule does not have significant
takings implications. The Program
enhances the security available to
lenders, and does not inherently involve
any action that could deprive anyone of
property without just compensation. A
takings implication assessment is not
required.

Federalism

In accordance with Executive Order
13132, this rule does not have
federalism implications. This rule does
not substantially and directly affect the
relationship between the Federal and
State governments. The rule is directed
at the relationship between lenders and
the Federal Government, and does not
impact States at all. This rule does not

impose costs on States or localities, for
the same reason.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

The Office of Management and Budget
has reviewed and approved the
information collections contained in
this rule and assigned them number
1076—0020. The proposed rule was
published on September 6, 2000 (65 FR
53948) and solicited comments on the
information collection. OMB expressed
no concerns with the information
collection, and no comments were
received from the public.

The information collection is required
to obtain or retain a benefit. Information
covered by the Privacy Act will be kept
confidential as required by law. Please
note that a Federal agency may not
collect or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969 is not
required.

List of Subjects in 25 CFR Part 103

Indians—Insurance, Interest subsidy,
and Loan guaranty.

For the reasons given in the preamble,
BIA is revising part 103 in chapter I of
title 25 of the Code of Federal
Regulations as set forth below.

PART 103—LOAN GUARANTY,
INSURANCE, AND INTEREST SUBSIDY

Subpart A—General Provisions

Sec.
103.1
103.2

What does this part do?

Who does the Program help?

103.3 Who administers the Program?

103.4 What kinds of loans will BIA
guarantee or insure?

103.5 What size loan will BIA guarantee or
insure?

103.6 To what extent will BIA guarantee or
insure a loan?

103.7 Must the borrower have equity in the
business being financed?

103.8 Is there any cost for a BIA guaranty
or insurance coverage?

Subpart B—How a Lender Obtains a Loan
Guaranty or Insurance Coverage

103.9 Who applies to BIA under the
Program?

103.10 What lenders are eligible under the
Program?

103.11 How does BIA approve lenders for
the Program?

103.12 How does a lender apply for a loan
guaranty?

103.13 How does a lender apply for loan
insurance coverage?

103.14 Can BIA request additional
information?

103.15 Are there any prohibited loan terms?

103.16 How does BIA approve or reject a
loan guaranty or insurance application?

103.17 Must the lender follow any special
procedures to close the loan?

103.18 How does BIA issue a loan guaranty
or confirm loan insurance?

103.19 When must the lender pay BIA the
loan guaranty or insurance premium?

Subpart C—Interest Subsidy

103.20 What is interest subsidy?

103.21 Who applies for interest subsidy
payments, and what is the application
procedure?

103.22 How does BIA determine the
amount of interest subsidy?

103.23 How does BIA make interest subsidy
payments?

103.24 How long will BIA make interest
subsidy payments?

Subpart D—Provisions Relating to
Borrowers

103.25 What kind of borrower is eligible
under the Program?

103.26 What must the borrower supply the
lender in its loan application?

103.27 Can the borrower get help preparing
its loan application or putting its loan
funds to use?

Subpart E—Loan Transfers

103.28 What if the lender transfers part of
the loan to another person?

103.29 What if the lender transfers the
entire loan?

Subpart F—Loan Servicing Requirements

103.30 What standard of care must a lender
meet?

103.31 What loan servicing requirements
apply to BIA?

103.32 What sort of loan documentation
does BIA expect the lender to maintain?

103.33 Are there reporting requirements?

103.34 What if the lender and borrower
decide to change the terms of the loan?

Subpart G—Default and Payment by BIA

103.35 What must the lender do if the
borrower defaults on the loan?

103.36 What options and remedies does the
lender have if the borrower defaults on
the loan?

103.37 What must the lender do to collect
payment under its loan guaranty
certificate or loan insurance coverage?

103.38 Is there anything else for BIA or the
lender to do after BIA makes payment?

103.39 When will BIA refuse to pay all or
part of a lender’s claim?
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103.40 Will BIA make exceptions to its
criteria for denying payment?

103.41 What happens if a lender violates
provisions of this part?

103.42 How long must a lender comply
with Program requirements?

103.43 What must the lender do after
repayment in full?

Subpart H—Definitions and Miscellaneous
Provisions

103.44 What certain terms mean in this
part.
103.45

Authority: 25 U.S.C. 1498, 1511.

Information collection.

Subpart A—General Provisions

§103.1 What does this part do?

This part explains how to obtain and
use a BIA loan guaranty or loan
insurance agreement under the Program,
and who may do so. It also describes
how to obtain and use interest subsidy
payments under the Program, and who
may do so.

§103.2 Who does the Program help?

The purpose of the Program is to
encourage eligible borrowers to develop
viable Indian businesses through
conventional lender financing. The
direct function of the Program is to help
lenders reduce excessive risks on loans
they make. That function in turn helps
borrowers secure conventional
financing that might otherwise be
unavailable.

§103.3 Who administers the Program?

Authority for administering the
Program ultimately rests with the
Secretary, who may exercise that
authority directly at any time. Absent a
direct exercise of authority, however,
the Secretary delegates Program
authority to BIA officials through the
U.S. Department of Interior
Departmental Manual. A lender should
submit all applications and
correspondence to the BIA office serving
the borrower’s location.

§103.4 What kinds of loans will BIA
guarantee or insure?

In general, BIA may guarantee or
insure any loan made by an eligible
lender to an eligible borrower to
conduct a lawful business organized for
profit. There are several important
exceptions:

(a) The business must contribute to
the economy of an Indian reservation or
tribal service area recognized by BIA;

(b) The borrower may not use the loan
for relending purposes;

(c) If any portion of the loan is used
to refinance an existing loan, the
borrower must be current on the
existing loan; and

(d) BIA may not guarantee or insure
a loan if it believes the lender would be
willing to extend the requested
financing without a BIA guaranty or
insurance coverage.

§103.5 What size loan will BIA guarantee
or insure?

BIA can guarantee or insure a loan or
combination of loans of up to $500,000
for an individual Indian, or more for an
acceptable Indian business entity, Tribe,
or tribal enterprise involving two or
more persons. No individual Indian may
have an outstanding principal balance
of more than $500,000 in guaranteed or
insured loans at any time. BIA can limit
the size of loans it will guarantee or
insure, depending on the resources BIA
has available.

§103.6 To what extent will BIA guarantee
or insure a loan?

(a) BIA can guarantee up to 90 percent
of the unpaid principal and accrued
interest due on a loan.

(b) BIA can insure up to the lesser of:

(1) 90 percent of the unpaid principal
and accrued interest due on a loan; or

(2) 15 percent of the aggregate
outstanding principal amount of all
loans the lender has insured under the
Program as of the date the lender makes
a claim under its insurance coverage.

(c) BIA’s guaranty certificate or loan
insurance agreement should reflect the
lowest guaranty or insurance percentage
rate that satisfies the lender’s risk
management requirements.

(d) Absent exceptional circumstances,
BIA will allow no more than:

(1) Two simultaneous guarantees
under the Program covering outstanding
loans from the same lender to the same
borrower; or

(2) One loan guaranty under the
Program when the lender
simultaneously has one or more
outstanding loans insured under the
Program to the same borrower.

§103.7 Must the borrower have equity in
the business being financed?

The borrower must be projected to
have at least 20 percent equity in the
business being financed, immediately
after the loan is funded. If a substantial
portion of the loan is for construction or
renovation, the borrower’s equity may
be calculated based upon the reasonable
estimated value of the borrower’s assets
after completion of the construction or
renovation.

§103.8 Is there any cost for a BIA
guaranty or insurance coverage?

BIA charges the lender a premium for
a guaranty or insurance coverage.

(a) The premium is:

(1) Two percent of the portion of the
original loan principal amount that BIA
guarantees; or

(2) One percent of the portion of the
original loan principal amount that BIA
insures, without considering the 15
percent aggregate outstanding principal
limitation on the lender’s insured loans.

(b) Lenders may pass the cost of the
premium on to the borrower, either by
charging a one-time fee or by adding the
cost to the principal amount of the
borrower’s loan. Adding the premium to
the principal amount of the loan will
not make any further premium due. BIA
will guarantee or insure the additional
principal to the same extent as the
original approved principal amount.

Subpart B—How a Lender Obtains a
Loan Guaranty or Insurance Coverage

§103.9 Who applies to BIA under the
Program?

The lender is responsible for
determining whether it will require a
BIA guaranty or insurance coverage,
based upon the loan application it
receives from an eligible borrower. If the
lender requires a BIA guaranty or
insurance coverage, the lender is
responsible for completing and
submitting a guaranty application or
complying with a loan insurance
agreement under the Program.

§103.10 What lenders are eligible under
the Program?

(a) Except as specified in paragraph
(b) of this section, a lender is eligible
under the Program, and may be
considered for BIA approval, if the
lender is:

(1) Regularly engaged in the business
of making loans;

(2) Capable of evaluating and
servicing loans in accordance with
reasonable and prudent industry
standards; and

(3) Otherwise reasonably acceptable
to BIA.

(b) The following lenders are not
qualified to issue loans under the
Program:

(1) An agency or instrumentality of
the Federal Government;

(2) A lender that borrows money from
any Federal Government source, other
than the Federal Reserve Bank System,
for purposes of relending;

(3) A lender that does not include the
interest on loans it makes in gross
income, for purposes of chapter 1, title
26 of the United States Code; and

(4) A lender that does not keep any
ownership interest in loans it originates.



Federal Register/Vol. 66, No. 11/Wednesday, January 17, 2001/Rules and Regulations

3869

§103.11 How does BIA approve lenders
for the Program?

(a) BIA approves each lender by
entering into a loan guaranty agreement
and/or a loan insurance agreement with
it. BIA may provide up to three different
levels of approval for a lender making
guaranteed loans, depending on factors
such as:

(1) The number of loans the lender
makes under the Program;

(2) The total principal balance of the
lender’s Program loans;

(3) The number of years the lender
has been involved with the Program;

(4) The relative benefits and
opportunities the lender has given to
Indian business efforts through the
Program; and

(5) The lender’s historical compliance
with Program requirements.

(b) BIA will consider a lender’s loan
guaranty agreement and/or loan
insurance agreement suspended as of:

(1) The effective date of a change in
the lender’s corporate structure;

(2) The effective date of a merger
between the lender and any other entity,
when the lender is not the surviving
entity; or

(3) The start of any legal proceeding
in which substantially all of the lender’s
assets may be subject to disposition
through laws governing bankruptcy,
insolvency, or receivership.

(c) A change in a lender’s name,
without any other change specified
under paragraph (b) of this section, will
not cause a suspension of the lender’s
loan guaranty agreement and/or loan
insurance agreement. The lender should
notify BIA of its name change as soon
as possible.

(d) If a lender’s loan guaranty
agreement and/or loan insurance
agreement is suspended under
paragraph (b) of this section, the lender,
or its successor in interest, must enter
into a new loan guaranty agreement
and/or loan insurance agreement with
BIA in order to secure any new BIA loan
guarantees or insurance coverage.

(e) The suspension of a loan guaranty
agreement and/or loan insurance
agreement does not affect the validity of
any guaranty certificate or insurance
coverage in effect before the date of the
suspension. Any such certificate or
insurance coverage will remain
governed by applicable terms of the
suspended loan guaranty agreement
and/or loan insurance agreement.

§103.12 How does a lender apply for a
loan guaranty?

To apply for a loan guaranty, a BIA-
approved lender must submit to BIA a
loan guaranty application request form,
together with each of the following:

(a) A written explanation from the
lender indicating why it needs a BIA
guaranty for the loan, and the minimum
loan guarantee percentage it will accept;

(b) A copy of the borrower’s complete
loan application;

(c) A description of the borrower’s
equity in the business being financed;

(d) A copy of the lender’s
independent credit analysis of the
borrower’s business, repayment ability,
and loan collateral (including
insurance);

(e) An original report from a
nationally-recognized credit bureau,
dated within 90 days of the date of the
lender’s loan guaranty application
package, outlining the credit history of
the borrower, and to the extent
permitted by law, each co-maker or
guarantor of the loan (if any);

(f) A copy of the lender’s loan
commitment letter to the borrower,
showing at a minimum the proposed
loan amount, purpose, interest rate,
schedule of payments, and security
(including insurance requirements), and
the lender’s terms and conditions for
funding;

(g) The lender’s good faith estimate of
any loan-related fees and costs it will
charge the borrower, as authorized
under this part;

(h) If any significant portion of the
loan will be used to finance
construction, renovation, or demolition
work, the lender’s:

(1) Insurance and bonding
requirements for the work;

(2) Proposed draw requirements; and

(3) Proposed work inspection
procedures;

(i) If any significant portion of the
loan will be used to refinance or
otherwise retire existing indebtedness:

(1) A clear description of all loans
being paid off, including the names of
all makers, cosigners and guarantors,
maturity dates, payment schedules,
uncured delinquencies, collateral, and
payoff amounts as of a specific date; and

(2) A comparison of the terms of the
loan or loans being paid off and the
terms of the new loan, identifying the
advantages of the new loan over the
loan being paid off.

§103.13 How does a lender apply for loan
insurance coverage?

BIA-approved lenders can make loans
insured under the Program in two ways,
depending on the size of the loan:

(a) For loans in an original principal
amount of up to $100,000 per borrower,
the lender can make each loan in
accordance with the lender’s loan
insurance agreement, without specific
prior approval from BIA.

(b) For loans in an original principal
amount of over $100,000, the lender

must seek BIA’s specific prior approval
in each case. The lender must submit a
loan insurance coverage application
request form, together with the same
information required for a loan guaranty
under § 103.12, except for the
information required by § 103.12(a).

(c) The lender must submit a loan
insurance application package even for
a loan of less than $100,000 if:

(1) The total outstanding balance of
all insured loans the lender is extending
to the borrower under the Program
exceeds $100,000; or

(2) the lender makes a request for
interest subsidy, pursuant to § 103.21.

§103.14 Can BIA request additional
information?

BIA may require the lender to provide
additional information, whenever BIA
believes it needs the information to
properly evaluate a new lender,
guaranty application, or insurance
application. After BIA issues a loan
guaranty or insurance coverage, the
lender must let BIA inspect the lender’s
records at any reasonable time for
information concerning the Program.

§103.15 Are there any prohibited loan
terms?

A loan agreement guaranteed or
insured under the Program may not
contain:

(a) Charges by the lender styled as
“points,” loan origination fees, or any
similar fees (however named), except
that if authorized in the loan agreement,
the lender may charge the borrower a
reasonable annual loan servicing fee
that:

(1) Is not included as part of the loan
principal; and

(2) Does not bear interest;

(b) Charges of any kind by the lender
or by any third party except for the
reasonable and customary cost of legal
and architectural services, broker
commissions, surveys, compliance
inspections, title inspection and/or
insurance, lien searches, appraisals,
recording costs, premiums for required
hazard, liability, key man life, and other
kinds of insurance, and such other
charges as BIA may approve in writing;

(c) A loan repayment term of over 30
years;

(d) Payments scheduled less
frequently than annually;

(e) A prepayment penalty, unless the
terms of the penalty are clearly specified
in BIA’s loan guaranty or loan insurance
conditions;

(f) An interest rate greater than what
BIA considers reasonable, taking into
account the range of rates prevailing in
the private market for similar loans;

(g) A variable interest rate, unless the
rate is tied to a specific prime rate
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published from time to time by a
nationally recognized financial
institution or news source;

(h) An increased rate of interest based
on default;

(i) A fee imposed for the late
repayment of any installment due,
except for a late fee that:

(1) Is imposed only after the borrower
is at least 30 days late with payment;

(2) Does not bear interest; and

(3) Equals no more than 5 percent of
the late installment;

(j) An “insecurity” clause, or any
similar provision permitting the lender
to declare a loan default solely on the
basis of its subjective view of the
borrower’s changed repayment
prospects;

(k) A requirement that the borrower
take title to any real or personal
property purchased with loan proceeds
by a title instrument containing
restrictions on alienation, control or use
of the property, unless otherwise
required by applicable law; or

(1) A requirement that a borrower
which is a tribe provide as security a
general assignment of the tribe’s trust
income. If otherwise lawful, a tribe may
provide as loan security an assignment
of trust income from a specific source.

§103.16 How does BIA approve or reject a
loan guaranty or insurance application?

(a) BIA reviews each guaranty or
insurance application, and may evaluate
each loan application independently
from the lender. BIA bases its loan
guaranty or insurance decisions on
many factors, including compliance
with this part, and whether there is a
reasonable prospect of loan repayment
from business cash flow, or if necessary,
from liquidating loan collateral. Lenders
are expected to obtain a first lien
security interest in enough collateral to
reasonably secure repayment of each
loan guaranteed or insured under the
Program, to the extent that collateral is
available.

(b) BIA approves applications by
issuing an approval letter, followed by
the procedures in § 103.18. If the
guaranty or insurance application is
incomplete, BIA may return the
application to the lender, or hold the
application while the lender submits the
missing information. If BIA denies the
application, it will provide the lender
with a written explanation, with a copy
to the borrower.

§103.17 Must the lender follow any special
procedures to close the loan?

(a) BIA officials or their
representatives may attend the closing
of any loan or loan modification that
BIA agrees to guarantee or insure. For

guaranteed loans, and insured loans that
BIA must individually review under
this part, the lender must give BIA
notice of the date of closing at least 5
business days before closing occurs.

(b) At or prior to closing, the lender
must obtain appropriate, satisfactory
title and/or lien searches for each asset
to be used as loan collateral.

(c) At or prior to closing, the lender
must obtain recent appraisals for all real
property and improvements to be used
as collateral for the loan, to the extent
required by law.

(d) At or prior to closing, the lender
must document that the lender and
borrower have complied with all
applicable Federal, State, local, and
tribal laws implicated by financing the
borrower’s business, for example by
securing:

(1) Copies of all permits and licenses
required to operate the borrower’s
business;

(2) Environmental studies required for
construction and/or business operations
under NEPA and other environmental
laws;

(3) Archeological or historical studies
required by law; and

(4) Certification by a registered
surveyor or appropriate BIA official
indicating that the proposed business
will not be located in a special flood
hazard area, as defined by applicable
law.

(e) The lender must supply BIA with
copies of all final, signed loan closing
documents within 30 days following
closing. To the extent applicable, loan
closing documents must include the
following:

(1) Promissory notes;

(2) Security agreements, including
pledge and similar agreements, and
related financing statements (together
with BIA’s written approval of any
assignment of specific tribal trust assets
under § 103.15(1), or of any security
interest in an individual Indian money
account);

(3) Mortgage instruments or deeds of
trust (together with BIA’s written
approval, if required by 25 U.S.C. 483a,
or if the mortgage is of a leasehold
interest in tribal trust property);

(4) Guarantees (other than from BIA);

(5) Construction contracts, and plans
and specifications;

(6) Leases related to the business
(together with BIA’s written approval, if
required under 25 CFR part 162);

(7) Attorney opinion letters;

(8) Resolutions made by a Tribe or
business entity;

(9) Waivers or partial waivers of
sovereign immunity; and

(10) Similar instruments designed to
document the loan, establish the basis

for a security interest in loan collateral,
and comply with applicable law.

(f) Unless BIA indicates otherwise in
writing, the lender must close a
guaranteed or insured loan within 90
days of any approval provided under
§103.16.

§103.18 How does BIA issue a loan
guaranty or confirm loan insurance?

(a) A loan is guaranteed under the
Program when all of the following
occur:

(1) BIA issues a signed loan guaranty
certificate bearing a series number, an
authorized signature, a guaranty
percentage rate, the lender’s name, the
borrower’s name, the original principal
amount of the loan, and such other
terms and conditions as BIA may
require;

(2) The loan closes and funds;

(3) The lender pays BIA the
applicable loan guaranty premium; and

(4) The lender meets all of the
conditions listed in the loan guaranty
certificate.

(b) A loan is insured under the
Program when all of the following
occur:

(1) The loan’s purpose and terms meet
the requirements of the Program and the
lender’s loan insurance agreement with
BIA;

(2) The loan closes and funds;

(3) The lender notifies BIA of the
borrower’s identity and organizational
structure, the amount of the loan, the
interest rate, the payment schedule, and
the date on which the loan closing and
funding occurred;

(4) The lender pays BIA the
applicable loan insurance premium;

(5) If over $100,000 or if the loan
requires interest subsidy, BIA approves
the loan in writing; and

(6) If over $100,000 or if the loan
requires interest subsidy, the lender
meets all of the conditions listed in
BIA’s written loan approval.

§103.19 When must the lender pay BIA the
loan guaranty or insurance premium?

The premium is due within 30
calendar days of the loan closing. If not
paid on time, BIA will send the lender
written notice by certified mail (return
receipt requested), or by a nationally-
recognized overnight delivery service
(signature of recipient required), stating
that the premium is due immediately. If
the lender fails to make the premium
payment within 30 calendar days of the
date of BIA’s notice, BIA’s guaranty
certificate or insurance coverage with
respect to that particular loan is void,
without further action.
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Subpart C—Interest Subsidy

§103.20 What is interest subsidy?

Interest subsidy is a payment BIA
makes for the benefit of the borrower, to
reimburse part of the interest payments
the borrower has made on a loan
guaranteed or insured under the
Program. It is available to borrowers
whose projected or historical earnings
before interest and taxes, after
adjustment for extraordinary items, is
less than the industry norm.

§103.21 Who applies for interest subsidy
payments, and what is the application
procedure?

(a) An eligible lender must request
interest subsidy payments on behalf of
an eligible borrower, after determining
that the borrower qualifies. Typically,
the lender should include a request for
interest subsidy at the time it applies for
a guaranty or insurance coverage under
the Program. A request for interest
subsidy must be supported by the
information required in §§103.12 and
103.13 (relating to loan guaranty and
insurance coverage applications). BIA
approves, returns, or rejects interest
subsidy requests in the same manner
indicated in §103.16, based on the
factors in § 103.20 and BIA’s available
resources.

(b) BIA’s approval of interest subsidy
for an insured loan may provide for
specific limitations on the manner in
which the lender and borrower can
modify the loan.

§103.22 How does BIA determine the
amount of interest subsidy?

Interest subsidy payments should
equal the difference between the
lender’s rate of interest and the rate
determined by the Secretary of the
Treasury in accordance with 25 U.S.C.
1464. BIA will fix the amount of interest
subsidy as of the date it approves the
interest subsidy request.

§103.23 How does BIA make interest
subsidy payments?

The lender must send BIA reports at
least quarterly on the borrower’s loan
payment history, together with a
calculation of the interest subsidy then
due. The lender’s reports and
calculation do not have to be in any
specific format, but in addition to the
calculation the reports must contain at
least the information required by
§103.33(a). Based on the lender’s
reports and calculation, BIA will send
interest subsidy payments to the
borrower in care of the lender. The
payments belong to the borrower, but
the borrower and lender may agree in
advance on how the borrower will use
interest subsidy payments. BIA may

verify and correct interest subsidy
calculations and payments at any time.

§103.24 How long will BIA make interest
subsidy payments?

(a) BIA will issue interest subsidy
payments for the term of the loan, up to
3 years. If interest subsidy payments
still are justified, the lender may apply
for up to two 1-year extensions of this
initial term. BIA will make interest
subsidy payments on a single loan for
no more than 5 years.

(b) BIA will choose the date from
which it calculates interest subsidy
years, usually the date the lender first
extends the loan funds. Interest subsidy
payments will apply to all loan
payments made in the calendar years
following that date.

(c) Interest subsidy payments will not
be due for any loan payment made after
the corresponding loan guaranty or
insurance coverage stops under the
Program, regardless of the
circumstances.

Subpart D—Provisions Relating to
Borrowers

§103.25 What kind of borrower is eligible
under the Program?

(b) A borrower is eligible for a BIA-
guaranteed or insured loan if the
borrower is:

(1) An Indian individual;

(2) An Indian-owned business entity
organized under Federal, State, or tribal
law, with an organizational structure
reasonably acceptable to BIA;

(3) A tribe; or

(4) A business enterprise established
and recognized by a tribe.

(b) To be eligible for a BIA-guaranteed
or insured loan, a business entity or
tribal enterprise must be at least 51
percent owned by Indians. If at any time
a business entity or tribal enterprise
becomes less than 51 percent Indian
owned, the lender either may declare a
default as of the date the borrower
stopped being at least 51 percent Indian
owned and exercise its remedies under
this part, or else continue to extend the
loan to the borrower and allow BIA’s
guaranty or insurance coverage to
become invalid.

§103.26 What must the borrower supply
the lender in its loan application?

The lender may use any form of loan
application it chooses. However, the
borrower must supply the lender the
information listed in this section in
order for BIA to process a guaranty or
insurance coverage application:

(a) The borrower’s precise legal name,
address, and tax identification number
or social security number;

(b) Proof of the borrower’s eligibility
under the Program;

(c) A statement signed by the
borrower, indicating that it is not
delinquent on any Federal tax or other
debt obligation;

(d) The borrower’s business plan,
including resumes of all principals and
a detailed discussion of the product or
service to be offered, market factors, the
borrower’s marketing strategy, and any
technical assistance the borrower may
require;

(e) A detailed description of the
borrower’s equity in the business being
financed, including the method(s) of
valuation;

(f) The borrower’s balance sheets and
operating statements for the preceding 3
years, or so much of that period that the
borrower has been in business;

(g) The borrower’s current financial
statement, and the financial statements
of all co-makers and guarantors of the
loan (other than BIA);

(h) At least 3 years of financial
projections for the borrower’s business,
consisting of pro-forma balance sheets,
operating statements, and cash flow
statements;

(i) A detailed list of all proposed
collateral for the loan, including asset
values and the method(s) of valuation;

(j) A detailed list of all proposed
hazard, liability, key man life, and other
kinds of insurance the borrower will
maintain on its business assets and
operations;

(k) If any significant portion of the
loan will be used to finance
construction, renovation, or demolition
work:

(1) Written quotes for the work from
established and reputable contractors;
and

(2) To the extent available, copies of
all construction and architectural
contracts for the work, plans and
specifications, and applicable building
permits;

(1) If the borrower is a tribe or a tribal
enterprise, resolutions by the tribe and
proof of authority under tribal law
permitting the borrower to borrow the
loan amount and offer the proposed
loan collateral; and

(m) If the borrower is a business
entity, resolutions by the appropriate
governing officials and proof of
authority under its organizing
documents permitting the borrower to
borrow the loan amount and offer the
proposed loan collateral.

§103.27 Can the borrower get help
preparing its loan application or putting its
loan funds to use?

A borrower may seek BIA’s assistance
when preparing a loan application or
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when planning business operations,
including assistance identifying and
complying with applicable laws as
indicated by § 103.17(d). The borrower
should contact the BIA field or agency
office serving the area in which the
borrower’s business is to be located, or
if there is no separate field or agency
office serving the area, then the
borrower should contact the BIA
regional office serving the area.

Subpart E—Loan Transfers

§103.28 What if the lender transfers part
of the loan to another person?

(a) A lender may transfer one or more
interests in a guaranteed loan to another
person or persons, as long as the parties
have in place an agreement that
designates one person to perform all of
the duties required of the lender under
the Program and the loan guaranty
certificate. Starting on the date of the
transfer, only the person designated to
perform the duties of the lender will be
entitled to exercise the rights conferred
by BIA’s loan guaranty certificate, and
will from that point forward be
considered the lender for purposes of
the Program. A lender under the
Program must both service the
guaranteed loan and own at least a 10
percent interest in the guaranteed loan.
BIA will not consider more than one
person at any given time to be the
lender with respect to any loan guaranty
certificate. If the person designated to
perform the duties of the lender in an
agreement among loan participants is
not the original lender, then the
provisions of § 103.29(a) will apply
(relating to sale or assignment of
guaranteed loans), and the person
designated to perform the duties of the
lender must give BIA notice of its
interest in the loan. Failure to provide
notice in accordance with §103.29(a)
will void BIA’s loan guaranty certificate,
without further action.

(b) Transferring any interest in an
insured loan to another person will void
the insurance coverage for that loan,
except where the transfer is effected by
a merger.

§103.29 What if the lender transfers the
entire loan?

(a) A lender may transfer all of its
rights in a guaranteed loan to any other
person. The acquiring person must send
BIA written notice of the transfer,
describing the borrower, the loan, BIA’s
loan guaranty certificate number, and
the acquiring person’s name and
address. Starting on the date of the
transfer, only the acquiring person will
be entitled to exercise the rights
conferred by BIA’s loan guaranty

certificate, and will from that point
forward be considered the lender for
purposes of the Program. The acquiring
person must service the guaranteed loan
and otherwise perform all of the duties
required of the lender under the
Program and the loan guaranty
certificate. Except when a transfer is
effected by a merger, any failure by the
acquiring person to send BIA proper
notice of the transfer within 30 calendar
days of the transfer date will void BIA’s
loan guaranty certificate, without
further action.

(b) Transferring an insured loan to
another person will void the insurance
coverage for that loan, except where the
transfer is effected by a merger.

(c) If a lender is not the surviving
entity after a merger, the lender’s
successor must notify BIA in writing of
the change within 30 calendar days of
the merger. The lender also must re-
apply to become an approved lender
under the Program, as indicated in
§103.11.

Subpart F—Loan Servicing
Requirements

§103.30 What standard of care must a
lender meet?

Lenders must service all loans
guaranteed or insured under the
Program in a commercially reasonable
manner, in accordance with standards
and procedures adopted by prudent
lenders in the BIA region in which the
borrower’s business is located, and in
accordance with this part. If the lender
fails to follow any of these standards,
BIA may reduce or eliminate entirely
the amount payable under its guaranty
or insurance coverage to the extent BIA
can reasonably attribute the loss to the
lender’s failure. BIA also may deny
payment completely if the lender gets a
loan guaranty or insurance coverage
through fraud, or negligently allows a
borrower’s fraudulent loan application
or use of loan funds to go undetected.
In particular, and without limitation,
lenders must:

(a) Check and verify information
contained in the borrower’s loan
application, such as the borrower’s
eligibility, the authority of persons
acting on behalf of the borrower, and the
title status of any proposed collateral;

(b) Take reasonable precautions to
assure that loan proceeds are used as
specified in BIA’s guaranty certificate or
written insurance approval, or if not so
specified, then in descending order of
importance:

(1) BIA’s written loan guaranty
approval;

(2) The loan documents;

(3) The terms of the lender’s final loan
commitment to the borrower; or

(4) The borrower’s loan application;

(c) When feasible, require Phe
borrower to use automatic bank account
debiting to make loan payments;

(d) Require the borrower to take title
to real and personal property purchased
with loan proceeds in the borrower’s
own name, except for real property to be
held in trust by the United States for the
benefit of a borrower that is a tribe;

(e) Promptly record all security
interests and subsequently keep them in
effect. Lenders must record all
mortgages and other security interests in
accordance with State and local law,
including the laws of any tribe that may
have jurisdiction. Lenders also must
record any leasehold mortgages or
assignments of income involving
individual Indian or tribal trust land
with the BIA office having
responsibility for maintaining records
on that trust land;

(f) Assure, to the extent reasonably
practicable, that the borrower and any
guarantor of the loan (other than BIA)
keep current on all taxes levied on real
and personal property used in the
borrower’s business or as collateral for
the loan, and on all applicable payroll
taxes;

(g) Assure, to the extent reasonably
practicable, that all required insurance
policies remain in effect, including
hazard, liability, key man life, and other
kinds of insurance, in amounts
reasonably necessary to protect the
interests of the borrower, the borrower’s
business, and the lender;

(h) Assure, to the extent reasonably
practicable, that the borrower remains
in compliance with all applicable
Federal, State, local and tribal laws,
including environmental laws and laws
concerning the preservation of historical
and archeological sites and data;

(i) Assure, to the extent reasonably
practicable, that the borrower causes
any construction, renovation, or
demolition work funded by the loan to
proceed in accordance with approved
construction contracts and plans and
specifications, which must be sufficient
in scope and detail to adequately govern
the work;

(j) Reserve for itself and BIA the right
to inspect the borrower’s business
records and all loan collateral at any
reasonable time;

(k) Promptly notify the borrower in
writing of any material breach by the
borrower of the terms of its loan, with
specific instructions on how to cure the
breach and a deadline for doing so;

(1) Participate in any probate,
receivership, bankruptcy, or similar
proceeding involving the borrower and
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any guarantor or co-maker of the
borrower’s debt, to the extent necessary
to maintain the greatest possible rights
to repayment; and

(m) Otherwise seek to avoid and
mitigate any potential loss arising from
the loan, using at least that level of care
the lender would use if it did not have
a BIA loan guaranty or insurance
coverage.

§103.31 What loan servicing requirements
apply to BIA?

Once a lender extends a loan that is
guaranteed or insured under the
Program, BIA has no responsibility for
decisions concerning it, except for:

(a) Any approvals required under this
part;

(b) Any decisions reserved to BIA
under conditions of BIA’s guaranty
certificate or insurance coverage; and

(c) Decisions concerning a loan that
the lender has assigned to BIA or to
which BIA is subrogated by virtue of
paying a claim based on a guaranty
certificate or insurance coverage.

§103.32 What sort of loan documentation
does BIA expect the lender to maintain?

For every loan guaranteed or insured
under the Program, the lender must
maintain:

(a) BIA’s original loan guaranty
certificate or insurance coverage
approval letter, if applicable;

(b) Original signed and/or certified
counterparts of all final loan documents,
including those listed in § 103.17
(concerning documents required for
loan closing), all renewals,
modifications, and additions to those
documents, and signed settlement
statements;

(c) Originals or copies, as appropriate,
of all documents gathered by the lender
under §§103.12, 103.13 and 103.26
(concerning information submitted by
the borrower in its loan application, and
information supplied to BIA in the
lender’s loan guaranty or insurance
coverage application);

(d) Originals or copies, as appropriate,
of all applicable insurance binders or
certificates, including without
limitation hazard, liability, key man life,
and title insurance;

(e) A complete and current history of
all loan transactions, including dated
disbursements, payments, adjustments,
and notes describing all contacts with
the borrower;

(f) Originals or copies, as appropriate,
of all correspondence with the
borrower, including default notices and
evidence of receipt;

(g) Originals or copies, as appropriate,
of all correspondence, notices, news
items or other information concerning

the borrower, whether gathered by the
lender or furnished to it, containing
material information about the borrower
and its business operations;

(h) Originals or copies, as appropriate,
of all advertisements, notices, title
instruments, accountings, and other
documentation of efforts to liquidate
loan collateral; and

(i) Originals or copies, as appropriate,
of all notices, pleadings, motions,
orders, and other documents associated
with any legal proceeding involving the
lender and the borrower or its assets,
including without limitation judicial or
non-judicial foreclosure proceedings,
suits to collect payment, bankruptcy
proceedings, probate proceedings, and
any settlement associated with
threatened or actual litigation.

§103.33 Are there reporting
requirements?

(a) The lender must periodically
report the borrower’s loan payment
history so that BIA can recalculate the
government’s contingent liability. Loan
payment history reports must be
quarterly unless BIA provides otherwise
for a particular loan. These reports can
be in any format the lender desires, as
long as they contain:

(1) The lender’s name;

(2) The borrower’s name;

(3) A reference to BIA’s Loan
Guaranty Certificate or Loan Insurance
Agreement number;

(4) The lender’s internal loan number;
and

(5) The date and amount of all loan
balance activity for the reporting period.

(b) If applicable, the lender must
supply a calculation of any interest
subsidy payments that are due, as
indicated in § 103.23.

(c) If there is a transfer of any or all
of the lender’s ownership interest in the
loan, the party receiving the ownership
interest may be required to notify BIA,
as indicated in §§103.28 and 103.29.

(d) If there is a default on the loan, the
lender must notify BIA, as indicated in
§§103.35 and 103.36.

(e) If the borrower ceases to qualify for
a BIA-guaranteed or insured loan under
§103.25(b), the lender must promptly
notify BIA even if the lender does not
pursue default remedies under
§§103.35 and 103.36. This notice allows
BIA to eliminate the guaranty or
insurance coverage from its active
recordkeeping system.

(f) If the loan is prepaid in full, the
lender must promptly notify BIA in
writing so that BIA can eliminate the
guaranty or insurance coverage from its
active recordkeeping system.

(g) If a lender changes its name, it
should notify BIA in accordance with
§103.11(c).

§103.34 What if the lender and borrower
decide to change the terms of the loan?

(a) The lender must obtain written
BIA approval before modifying a loan
guaranteed or insured under the
Program, if the change will:

(1) Increase the borrower’s
outstanding principal amount (if a term
loan), or maximum available credit (if a
revolving loan).

(i) BIA will approve or disapprove a
loan increase based upon the lender’s
explanation of the borrower’s need for
additional funding, and updated
information of the sort required under
§§103.12, 103.13, and 103.26, as
applicable.

(ii) Upon approval by BIA and
payment of an additional guaranty or
insurance premium in accordance with
§§103.8 and 103.19 and this section, the
entire outstanding loan amount, as
modified, will be guaranteed or insured
(as the case may be) to the extent BIA
specifies. The lender must pay the
additional premium only on the
increase in the outstanding principal
amount of the loan (if a term loan) or the
increase in the credit limit available to
the borrower (if a revolving loan).

(iii) Lenders may not increase the
outstanding principal amount of a loan
guaranteed or insured under the
Program if a significant purpose of
doing so would be to allow the borrower
to pay accrued loan interest it otherwise
would have difficulty paying.

(2) Permanently adjust the loan
repayment schedule.

(3) Increase a fixed interest rate,
convert a fixed interest rate to an
adjustable interest rate, or convert an
adjustable interest rate to a fixed interest
rate.

(4) Allow any changes in the identity
or organizational structure of the
borrower.

(5) Allow any material change in the
use of loan proceeds or the nature of the
borrower’s business.

(6) Release any collateral taken as
security for the loan, except items sold
in the ordinary course of business and
promptly replaced by similar items of
collateral, such as inventory.

(7) Allow the borrower to move any
significant portion of its business
operations to a location that is not on or
near an Indian reservation or tribal
service area recognized by BIA.

(8) Be likely to materially increase the
risk of a claim on BIA’s guaranty or
insurance coverage, or materially reduce
the aggregate value of the collateral
securing the loan.

(9) Cure a default for which BIA is to
receive notice under § 103.35(b).

(b) In the case of an insured loan, the
amount of which will not exceed



3874

Federal Register/Vol. 66, No. 11/Wednesday, January 17, 2001/Rules and Regulations

$100,000 when combined with all other
insured loans from the lender to the
borrower, the lender need not obtain
BIA’s prior approval to make any of the
loan modifications indicated in
§103.34(a), except as provided in
§103.21(b). However, all loan
modifications must remain consistent
with the lender’s loan insurance
agreement with BIA, and in the event of
an increase in the borrower’s
outstanding principal amount (if a term
loan), or maximum available credit (if a
revolving loan), the lender must send
BIA an additional premium payment in
accordance with §§103.8, 103.19 and
this section. The lender must pay the
additional premium only on the
increase in the outstanding principal
amount of the loan (if a term loan) or the
increase in the credit limit available to
the borrower (if a revolving loan). To the
extent a loan modification changes any
of the information supplied to BIA
under §103.18(b)(3), the lender also
must promptly notify BIA of the new
information.

(c) Subject to any applicable BIA loan
guaranty or insurance coverage
conditions, a lender may extend
additional loans to a borrower without
BIA approval, if the additional loans are
not to be guaranteed or insured under
the Program.

Subpart G—Default and Payment by
BIA

§103.35 What must the lender do if the
borrower defaults on the loan?

(a) The lender must send written
notice of the default to the borrower,
and otherwise meet the standard of care
established for the lender in this part.
The lender’s notice to the borrower
should be sent as soon as possible after
the default, but in any event before the
lender’s notice to BIA under paragraph
(b) of this section. For purposes of the
Program, “‘default” will mean a default
as defined in this part.

(b) The lender also must send written
notice of the default to BIA by certified
mail (return receipt requested), or by a
nationally-recognized overnight
delivery service (signature of recipient
required) within 60 calendar days of the
default, unless the default is fully cured
before that deadline. This notice is
required even if the lender grants the
borrower a forbearance under
§103.36(a). One purpose of the notice is
to give BIA the opportunity to intervene
and seek assistance for the borrower,
even though BIA has no duty, either to
the lender or the borrower, to do so.
Another purpose of the notice is to
permit BIA to plan for a possible loss
claim from the lender, under

§103.36(d). The lender’s notice must
clearly indicate:

(1) The identity of the borrower;

(2) The applicable Program guaranty
certificate or insurance agreement
number;

(3) The date and nature of all bases for
default;

(4) If a monetary default, the amount
of past due principal and interest, the
date through which interest has been
calculated, and the amount of any late
fees, precautionary advances, or other
amounts the lender claims;

(5) The nature and outcome of any
correspondence or other contacts with
the borrower concerning the default;
and

(6) The precise nature of any action
the borrower could take to cure the
default.

§103.36 What options and remedies does
the lender have if the borrower defaults on
the loan?

(a) The lender may grant the borrower
a temporary forbearance, even beyond
any default cure periods specified in the
loan documents, if doing so is likely to
result in the borrower curing the
default. However, BIA must approve in
writing any forbearance or other
agreement that:

(1) Permanently modifies the terms of
the loan in any manner indicated by
§103.34(a);

(2) Would allow the borrower’s
default to extend beyond the deadline
established in § 103.36(d) for the lender
to elect a remedy; or

(3) Is not likely to result in the
borrower curing the default.

(b) The lender may make
precautionary advances on the
borrower’s behalf during the default, if
doing so is reasonably necessary to
ensure that loan recovery prospects do
not significantly deteriorate. Items for
which the lender may make
precautionary advances include, for
example:

(1) Hazard, liability, or key man life
insurance premiums;

(2) Security measures to safeguard
abandoned business assets;

(3) Real or personal property taxes;

(4) Corrective actions required by
court or administrative orders; or

(5) Essential maintenance.

(c) BIA will guaranty or insure the
amount of precautionary advances from
the date of each advance to the same
extent as other amounts due under the
loan, if:

(1) The borrower has demonstrated its
inability or unwillingness to make the
payment or perform the duty that
jeopardizes loan recovery, including by
undue delay in making the payment or
performing the duty;

(2) The total expense of all
precautionary advances by the lender
does not at the time of the advance
exceed 10 percent of the outstanding
principal balance of the loan;

(3) Where loan document provisions
do not require the borrower to repay
precautionary advances (however
termed) when made by the lender, or
where the total expense of all
precautionary advances by the lender
will exceed 10 percent of the
outstanding principal balance of the
loan when made, the lender secures
BIA’s prior written approval; and

(4) The lender properly claims and
documents all precautionary advances,
if and when it submits a claim for loss
under §103.37.

(d) If the default remains uncured, the
lender must send BIA a written notice
by certified mail (return receipt
requested), or by a nationally-
recognized overnight delivery service
(signature of recipient required) within
90 calendar days of the default to select
one of the following remedies:

(1) In the case of a guaranteed loan,
the lender may submit a claim to BIA
for its loss;

(2) In the case of either a guaranteed
or insured loan, the lender may
liquidate all collateral securing the loan,
and upon completion, if it has a residual
loss on the loan, it may submit a claim
to BIA for that loss; or

(3) The lender may negotiate a loan
modification agreement with the
borrower to permanently change the
terms of the loan in a manner that will
cure the default. If the lender chooses
this remedy, it may take no longer than
45 calendar days from the date BIA
receives the notice of remedy selection
to finalize a loan modification
agreement and secure BIA’s written
approval of it, unless BIA specifically
extends this deadline in writing.
However, the lender may at any time
before the expiration of the 45-day
period (or any extension thereof) change
its choice of remedy by sending BIA a
notice otherwise complying with
§103.36(d)(1) or (2). If the lender fails
to send BIA a notice changing its choice
of remedy and does not finalize an
approved loan modification agreement
within the 45-day period (or any
extension thereof), the lender’s only
permissible remedy under the Program
will be to pursue the procedure
specified in § 103.36(d)(2).

(e) Failure by the lender to provide
BIA with notice of the lender’s election
of remedy within 90 calendar days of
the default, as indicated in § 103.36(d),
will invalidate BIA’s loan guaranty
certificate or insurance coverage for that
particular loan, absent an express
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waiver of this provision by BIA. BIA
may preserve the validity of a loan
guaranty certificate or insurance
coverage through waiver of this
provision only when BIA determines, in
its discretion, that:

(1) The lender consistently has acted
in good faith, and

(2) The lender’s failure to provide
timely notice either:

(i) Has not caused any actual or
potential prejudice to BIA; or

(ii) Was the result of the lender
relying upon specific written advice
from a BIA official.

§103.37 What must the lender do to
collect payment under its loan guaranty
certificate or loan insurance coverage?

(a) For guaranteed loans, the lender
must submit a claim for its loss on a
form approved by BIA.

(1) If the lender makes an immediate
claim under §103.36(d)(1), it must send
BIA the claim for loss within 90
calendar days of the default by certified
mail (return receipt requested), or by a
nationally-recognized overnight
delivery service (signature of recipient
required). The lender’s claim for loss
may include interest that has accrued on
the outstanding principal amount of the
loan only through the date it submits
the claim.

(2) If the lender elects first to liquidate
the collateral securing the loan under
§103.36(d)(2), and has a residual loss
after doing so, it must send BIA the
claim for loss within 30 calendar days
of completing all liquidation efforts. The
lender must perform collateral
liquidation as expeditiously and
thoroughly as is reasonably possible,
within the standards established by this
part. The lender’s claim for loss may
include interest that has accrued on the
outstanding principal amount of the
loan only through the earlier of:

(i) The date it submits the claim;

(ii) The date the lender gets a
judgment of foreclosure or sale (or the
non-judicial equivalent) on the
principal collateral securing the loan; or

(iii) One hundred eighty calendar
days after the date of the default.

(b) For insured loans, after liquidating
all loan collateral, the lender must
submit a claim for its loss (if any) on a
form approved by BIA. The lender must
send BIA the claim for loss by certified
mail (return receipt requested), or by a
nationally-recognized overnight
delivery service (signature of recipient
required) within 30 calendar days of
completing all liquidation efforts. The
lender must perform collateral
liquidation as expeditiously and
thoroughly as is reasonably possible,
within the standards established by this

part. The lender’s claim for loss may
include interest that has accrued on the
outstanding principal amount of the
loan through the earlier of:

(1) The date it submits the claim;

(2) The date the lender gets a
judgment of foreclosure or sale (or the
non-judicial equivalent) on the
principal collateral securing the loan; or

(3) One hundred eighty calendar days
after the date of the default.

(c) Whenever the lender liquidates
loan collateral under § 103.36(d)(2), it
must vigorously pursue all reasonable
methods of collection concerning the
loan collateral before submitting a claim
for its residual loss (if any) to BIA.
Without limiting the generality of the
preceding sentence, the lender must:

(1) Foreclose, either judicially or non-
judicially, all rights of redemption the
borrower or any co-maker or guarantor
of the loan (other than BIA) may have
in collateral under any mortgage
securing the loan;

(2) Gather and dispose of all personal
property pledged as collateral under the
loan, in accordance with applicable law;

(3) Exercise all set-off rights the
lender may have under contract or
applicable law;

(4) Make demand for payment on the
borrower, all co-makers, and all
guarantors of the loan (other than BIA);
and

(5) Participate fully in all bankruptcy
proceedings that may arise involving the
borrower and any co-maker or guarantor
of the loan. Full participation might
include, for example, filing a proof of
claim in the case, attending creditors’
meetings, and seeking a court order
releasing the automatic stay of
collection efforts so that the lender can
liquidate affected loan collateral.

(d) BIA may require further
information, including without
limitation copies of any documents the
lender is to maintain under § 103.32 and
all documentation of liquidation efforts,
to help BIA evaluate the lender’s claim
for loss.

(e) BIA will pay the lender the
guaranteed or insured portion of the
lender’s claim for loss, to the extent the
claim is based upon reasonably
sufficient evidence of the loss and
compliance with the requirements of
this part. BIA will render a decision on
a claim for loss within 90 days of
receiving all information it requires to
properly evaluate the loss.

§103.38 Is there anything else for BIA or
the lender to do after BIA makes payment?
When BIA pays the lender on its
claim for loss, the lender must sign and
deliver to BIA an assignment of rights to
its loan agreement with the borrower, in

a document acceptable to BIA.
Immediately upon payment, BIA is
subrogated to all rights of the lender
under the loan agreement with the
borrower, and must pursue collection
efforts against the borrower and any co-
maker and guarantor, as required by
law.

§103.39 When will BIA refuse to pay all or
part of a lender’s claim?

BIA may deny all or part of a lender’s
claim for loss when:

(a) The loan is not guaranteed or
insured as indicated in § 103.18;

(b) The guarantee or insurance
coverage has become invalid under
§§103.28, 103.29, or 103.36(e);

(c) The lender has not met the
standard of care indicated in §103.30;

(d) The lender presents a claim for a
residual loss after attempting to
liquidate loan collateral, and:

(1) The lender has not made a
reasonable effort to liquidate all security
for the loan;

(2) The lender has taken an
unreasonable amount of time to
complete its liquidation efforts, the
probable consequence of which has
been to reduce overall prospects of loss
recovery; or

(3) The lender’s loss claim is inflated
by unreasonable liquidation expenses or
unjustifiable deductions from collateral
liquidation proceeds applied to the loan
balance; or

(e) The lender has otherwise failed in
any material respect to follow the
requirements of this part, and BIA can
reasonably attribute some or all of the
lender’s loss to that failure.

§103.40 Will BIA make exceptions to its
criteria for denying payment?

(a) BIA will not reduce or deny
payment solely on the basis of
§§103.39(c) or (e) when the lender
making the claim for loss:

(1) Is a person to whom a previous
lender transferred the loan under
§§103.28 or 103.29 before maturity for
value;

(2) Notified BIA of its acquisition of
the loan interest as required by
§§103.28 or 103.29;

(3) Had no involvement in or
knowledge of the actions or
circumstances that would have allowed
BIA to reduce or deny payment to a
previous lender; and

(4) Has not itself violated the
standards set forth in §§103.39(c) or (e).

(b) If BIA makes payment to a lender
under this section, it may seek
reimbursement from the previous lender
or lenders who contributed to the loss
by violating §§103.39(c) or (e).
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§103.41 What happens if a lender violates
provisions of this part?

In addition to reducing or eliminating
payment on a specific claim for loss,
BIA may either temporarily suspend, or
permanently bar, a lender from making
or acquiring loans under the Program if
the lender repeatedly fails to abide by
the requirements of this part, or if the
lender significantly violates the
requirements of this part on any single
occasion.

§103.42 How long must a lender comply
with Program requirements?

(a) A lender must comply in general
with Program requirements during:

(1) The effective period of its loan
guaranty agreement or loan insurance
agreement; and

(2) Whatever additional period is
necessary to resolve any outstanding
loan guaranty or insurance claims or
coverage the lender may have.

(b) Except as otherwise required by
law, a lender must maintain records
with respect to a particular loan for 6
years after either:

(1) The loan is repaid in full; or

(2) The lender accepts payment from
BIA for a loss on the loan, pursuant to
a guaranty certificate or an insurance
agreement.

(c) At any time 2 years or more
following one of the events specified in
paragraphs (b)(1) or (2) of this section,
a lender may convert its records for
corresponding loans to any electronic
format that is readily retrievable and
that provides an accurate, detailed
image of the original records. Upon
converting its records in this manner,
the lender may dispose of its original
loan records.

(d) This section does not restrict any
claims BIA may have against the lender
or any other party arising from the
lender’s participation in the Program.

§103.43 What must the lender do after
repayment in full?

The lender must completely and
promptly release of record all remaining
collateral for a guaranteed or insured
loan after the loan has been paid in full.
The release must be at the lender’s sole
cost. In addition, if the loan is prepaid
the lender must notify BIA in
accordance with §103.33(f).

Subpart H—Definitions and
Miscellaneous Provisions

§103.44 What certain terms mean in this
part.

BIA means the Bureau of Indian
Affairs within the United States
Department of the Interior.

Default means:

(1) The borrower’s failure to make a
scheduled loan payment when it is due;
(2) The borrower’s failure to meet a
material condition of the loan

agreement;

(3) The borrower’s failure to comply
with any other condition, covenant or
obligation under the terms of the loan
agreement within applicable grace or
cure periods;

(4) The borrower’s failure to remain at
least 51 percent Indian owned, as
provided in § 103.25(b);

(5) The filing of a voluntary or
involuntary petition in bankruptcy
listing the borrower as debtor;

(6) The imposition of a Federal, State,
local, or tribal government lien on any
assets of the borrower or assets
otherwise used as collateral for the loan,
except real property tax liens imposed
by law to secure payments that are not
yet due;

(7) Any default defined in the loan
agreement, to the extent the definition is
not inconsistent with this part.

Equity means the value, after
deducting all debt, of the borrower’s
tangible assets in the business being
financed, on which a lender can perfect
a first lien security interest. It can
include cash, securities, or other cash
equivalent instruments, but cannot
include the value of contractual options,
the right to pay below market rental
rates, or similar rights if those rights:

(1) Are unassignable; or

(2) Can expire before maturity of the
loan.

Indian means a person who is a
member of a tribe as defined in this part.

Loan agreement means the collective
terms and conditions under which the
lender extends a loan to a borrower, as
reflected by the documents that
evidence the loan.

Mortgage means a consensual lien on
real or personal property in favor of the
lender, given by the borrower or a co-
maker or guarantor of the loan (other
than BIA), to secure loan repayment.
The term “mortgage” includes “deed of
trust.”

NEPA means the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq.

Person means any individual or
distinct legal entity.

Program means the BIA’s Loan
Guaranty, Insurance, and Interest
Subsidy Program, established under 25
U.S.C. 1481 et seq., 25 U.S.C. 1511 et
seq., and this part 103.

Reservation means any land that is an
Indian reservation, California rancheria,
public domain Indian allotment, pueblo,
Indian colony, former Indian reservation
in Oklahoma, or land held by an Alaska
Native corporation under the provisions

of the Alaska Native Claims Settlement
Act (85 Stat. 688), as amended.

Secretary means the Secretary of the
United States Department of the
Interior, or his authorized
representative.

Tribe means any Indian or Alaska
Native tribe, band, nation, pueblo,
rancheria, village, community or
corporation that the Secretary
acknowledges to exist as an Indian tribe,
and that is eligible for services from
BIA.

§103.45 Information collection.

(a) The information collection
requirements of §§103.11, 103.12,
103.13, 103.14, 103.17, 103.21, 103.23,
103.26, 103.32, 103.33, 103.34, 103.35,
103.36, 103.37, and 103.38 have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et
seq., and assigned approval number
1076—-0020. The information will be
used to approve and make payments on
Federal loan guarantees, insurance
agreements, and interest subsidy
awards. Response is required to obtain
a benefit.

(b) The burden on the public to report
this information is estimated to average
from 15 minutes to 2 hours per
response, including the time for
reviewing instructions, gathering and
maintaining data, and completing and
reviewing the information collection.
Direct comments regarding the burden
estimate or any other aspect of this
information collection to the
Information Collection Control Officer,
Bureau of Indian Affairs, MS 4613, 1849
C Street, NW., Washington, DC 20240.

Dated: December 28, 2000.
Kevin Gover,
Assistant Secretary—Indian Affairs.
[FR Doc. 01-1249 Filed 1-16—-01; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 155
[USCG-1998-3417]

RIN 2115-AF60

Salvage and Marine Firefighting

Requirements; Vessel Response Plans
for Oil

AGENCY: Coast Guard, DOT.
ACTION: Final rule; partial suspension of
regulation.

SUMMARY: Current vessel response plan
regulations require the owners or
operators of vessels carrying Groups I
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through V petroleum oil as a primary
cargo to identify in their response plans
a salvage company with expertise and
equipment, and a company with
firefighting capability that can be
deployed to a port nearest to the vessel’s
operating area within 24 hours of
notification (Groups I-IV) or a discovery
of a discharge (Group V). On February
12, 1998, a notice of suspension was
published in the Federal Register,
suspending the 24-hour requirement
scheduled to become effective on
February 18, 1998, until February 12,
2001 (63 FR 7069). The Coast Guard has
decided to extend this suspension
period for another 3 years to allow us

to complete the rulemaking that
proposes to revise the salvage and
marine firefighting requirements. The
extension is necessary because the
potential impact on small businesses
from this new rulemaking requires us to
prepare an initial regulatory flexibility
analysis under the Small Business
Regulatory Enforcement Fairness Act of
1996. This was not determined until a
draft regulatory assessment was
complete in November 2000. We expect
to complete the analysis and publish a
notice of proposed rulemaking this year.
The extension of the suspension period
will continue to relieve the affected
industry from complying with the
existing 24-hour requirements until the
project is complete, and amendments to
the salvage and marine firefighting
requirements become final.

DATES: This extension is effective as of
February 12, 2001. Termination of the
suspension will be on February 12,
2004.

ADDRESSES: You may submit comments
by one of the following methods:

(1) By mail to the Docket Management
Facility, (USCG-1998-3417), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By hand delivery to room PL—401
on the Plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202-493-2251.

(4) Electronically through the Web
site for the Docket Management System
at http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public will become
part of this docket and will be available
for inspection or copying at room PL—
401 on the Plaza level of the Nassif

Building at the same address between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. You
may also access this docket on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this final rule partial
suspension of regulations, call
Lieutenant Douglas Lincoln, Office of
Response, Response Operations
Division, Coast Guard Headquarters,
telephone 202—-267-0448, or via e-mail:
dlincoln@comdt.uscg.mil. For questions
on viewing, or submitting material to,
the docket, call Dorothy Beard, Chief,
Dockets, Department of Transportation,
telephone 202-366-9329.

SUPPLEMENTARY INFORMATION:
Background and Regulatory History

Requirements for salvage and marine
firefighting resources in vessel response
plans have been in place since February
5, 1993 (58 FR 7424). The existing
requirements are general. The Coast
Guard did not originally develop
specific requirements because each
salvage and marine firefighting response
for an individual vessel is unique, due
to the vessel’s size, construction,
operating area and other variables. The
Coast Guard’s intent was to rely on the
planholder to prudently identify
contractor resources to meet their needs.
The Coast Guard anticipated that the
significant benefits of a quick and
effective salvage and marine firefighting
response would be sufficient incentive
for industry to develop salvage and
marine firefighting capability parallel to
the development of oil spill removal
organizations.

Early in 1997, it became apparent that
there was disagreement among
planholders, salvage and marine
firefighting contractors, maritime
associations, public agencies, and other
stakeholders as to what constituted
adequate salvage and marine firefighting
resources. There was also concern as to
whether these resources could respond
to the port nearest to the vessel’s
operating area within 24 hours.

On June 24, 1997, a notice of meeting
was published in the Federal Register
(62 FR 34105) announcing a workshop
to solicit comments from the public on
potential changes to the salvage and
marine firefighting requirements
currently found in 33 CFR part 155.

A public workshop was held on
August 5, 1997, to address issues related
to salvage and marine firefighting
response capabilities, including the 24-
hour response time requirement, which
was then scheduled to become effective
on February 18, 1998. The participants
uniformly identified the following three

issues that they felt the Coast Guard
needed to address:

(1) Defining the salvage and marine
firefighting capability that is necessary
in the plans.

(2) Establishing how quickly these
resources must be on-scene.

(3) Determining what constitutes an
adequate salvage and marine firefighting
company.

Reason for Suspension

On February 12, 1998, a notice of
suspension was published in the
Federal Register, suspending the 24-
hour requirement scheduled to become
effective on February 18, 1998, until
February 12, 2001 (63 FR 7069) so that
the Coast Guard could address the
issues identified at the public workshop
through a rulemaking that would revise
the existing salvage and marine
firefighting requirements. The Coast
Guard has decided to extend the
suspension period for another 3 years.
The extension is necessary because the
potential impact on small businesses
from this new rulemaking requires us to
prepare an initial regulatory flexibility
analysis under the Small Business
Regulatory Enforcement Fairness Act of
1996. This was not determined until a
draft regulatory assessment was
complete in November 2000. We expect
to complete the analysis and publish a
notice of proposed rulemaking this year.
The extension of the suspension period
will continue to relieve the affected
industry from complying with the
existing 24-hour requirements until the
project is complete, and amendments to
the salvage and marine firefighting
requirements become final.

Regulatory Evaluation

Although the final rule published in
1996 was a significant regulatory action
under section 3(f) of Executive Order
12866, the Office of Management and
Budget (OMB) does not consider this
extension as a significant action. As a
result, it does not require an assessment
of potential costs and benefits under
section 6(a)(3) of that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Transportation (DOT)(44
FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this extension will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
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fields, and governmental jurisdictions
with populations of less than 50,000.

This action will not have a significant
economic impact on a substantial
number of small entities because the
original requirements did not have a
significant effect on a substantial
number of small entities. The extension
on the suspension does not change
those original requirements. Any future
regulatory action on this issue will
address any economic impacts,
including impacts on small entities.

Therefore, the Coast Guard certifies
under section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
this extension to a suspension of a final
rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

The Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions of the Coast Guard, call 1-888—
REG-FAIR (1-888-734-3247).

Collection of Information

This action does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

We have analyzed this action under
E.O. 13132 and have determined that it
does not have implications for
federalism under that Order. Because
this action extends a suspension of a
final rule, it does not preempt any state
action.

Unfunded Mandates Reform Act

This action will not result in an
unfunded mandate under the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538).

Taking of Private Property

This action will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this action under
E.O. 13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We considered the environmental
impact of this proposed rule and
concluded that preparation of an
Environmental Impact Statement is not
necessary. An Environmental
Assessment and a Finding of No
Significant Impact are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 155

Hazardous substances, Incorporation
by reference, Oil pollution, Reporting
and recordkeeping requirements.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 155 as follows:

PART 155—OIL OR HAZARDOUS
MATERIAL POLLUTION PREVENTION
REGULATIONS FOR VESSELS

1. The authority citation for part 155
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j); 46
U.S.C. 3715, 3719; sec. 2, E.O. 12777, 56 FR
54757, 3 CFR, 1991 Comp., p. 351; 49 CFR
1.46, 1.46 (iii).

Sections 155.110-155.130, 155.350—
155.400, 155.430, 155.440, 155.470,
155.1030(j) and (k), and 155.1065(g) also
issued under 33 U.S.C. 1903(b); and
§§155.1110-155.1150 also issued 33 U.S.C.
2735.

Note: Additional requirements for vessels
carrying oil or hazardous materials appear in
46 CFR parts 30 through 36, 150, 151, and
153.

§155.1050 [Amended]

2.In §155.1050, paragraph (k)(3) is
suspended until February 12, 2004.

§155.1052 [Amended]

3.In §155.1052, the last sentence in
paragraph (f) is suspended until
February 12, 2004.

Dated: January 10, 2001.
R.C. North,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 01-1205 Filed 1-11-01; 2:28 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICE

45 CFR Part 46
RIN 0925-AA14

Protection of Human Research
Subjects

AGENCY: Department of Health and
Human Services (DHHS).

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (DHHS) is amending its
human subjects protection regulations.
These regulations provide additional
protections for pregnant women and
human fetuses involved in research and
pertains to human in vitro fertilization.
The rule continues the special
protections for pregnant women and
human fetuses that have existed since
1975. The rule enhances the
opportunity for participation of
pregnant women in research by
promoting a policy of presumed
inclusion, by permitting the pregnant
woman to be the sole decision maker
with regard to her participation in
research, and by exempting from the
regulations six categories of research.
The rule also provides a mechanism for
the Secretary of HHS to conduct or fund
research not otherwise approvable after
consultation with an expert panel and
public review and comment.

DATES: Effective date: March 19, 2001.

FOR FURTHER INFORMATION CONTACT:
Susan Sherman, JD, Office for Human
Research Protections (OHRP), 6100
Executive Blvd, Suite 3B01, Rockville,
MD 20892-7507. Telephone 301-496—
7005. Email: ShermanS@od.nih.gov.

SUPPLEMENTARY INFORMATION:
Background

The Department of Health and Human
Services (DHHS) regulates research
involving human subjects conducted or
supported by the agency through
regulations codified at Title 45, part 46,
of the Code of Federal Regulations.
Subpart B of 45 CFR part 46,
promulgated on August 8, 1975,
pertains to research involving fetuses,
pregnant women, and human in vitro
fertilization. The 1975 regulations were
jointly published in the Federal
Register with the report and
recommendations of the National
Commission for the Protection of
Human Subjects of Biomedical and
Behavioral Research, Research on the
Fetus (40 FR 33526). Subsequent
changes were incorporated January 11,
1978 (43 FR 1758), November 3, 1978
(43 FR 51559), and June 1, 1994 (59 FR
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28276). This preamble refers to these
rules as the 1975 regulations.”

Recent guidelines issued by
components of DHHS have addressed
the participation of women in research
as follows:

¢ Food and Drug Administration 1993
Guideline for the Study and Evaluation
of Gender Differences in the Clinical
Evaluation of Drugs (58 FR 39406);

¢ National Institutes of Health 1994
Guidelines on the Inclusion of Women
and Minorities as Subjects in Clinical
Research (59 FR 14508); and

¢ Centers for Disease Control and
Prevention 1995 Policy on the Inclusion
of Women and Racial and Ethnic
Minorities in Externally Awarded
Research (60 FR 47947), and February
16, 1996 policy Inclusion of Women and
Racial and Ethnic Minorities in
Research.

These policies are all designed, in
part, to improve the opportunity for
women to be included as subjects in
research.

A Committee on the Ethical and Legal
Issues Relating to the Inclusion of
Women in Clinical Studies of the
Institute of Medicine issued a report in
1994 on Women and Health Research
that included the recommendation that
DHHS revise subpart B in accordance
with the Committee’s other
recommendations. The Committee
believed that women and men should
have the opportunity to participate
equally in the benefits and burdens of
research, and many of the Committee’s
recommendations were aimed at
enhancing the participation of women,
including pregnant women, in clinical
research.

The National Task Force on AIDS
Drug Development and the Presidential
Advisory Council on HIV/AIDS
subsequently recommended that the
lack of paternal consent should not
disqualify a pregnant woman from
participation in a federally funded
clinical trial.

These guidelines and
recommendations, and the lack of a
formal review of subpart B for over two
decades, led DHHS to determine that a
substantive examination of subpart B
was appropriate.

Based on this review the Department
proposed to amend subpart B in a
Notice of Proposed Rulemaking (NPRM)
published on May 20, 1998 (63 FR
27794). The Department proposed that a
policy of presumed opportunity for
inclusion of pregnant women in
research replace one of presumed
exclusion. The Department also
concurred with the recommendations of
the National Task Force on AIDS Drug
Development, the Presidential Advisory

Council on HIV/AIDS, and the IOM
Committee regarding paternal consent
and proposed to modify the consent
requirement to remove potential barriers
to research that might provide a medical
benefit to a fetus.

The exemptions in 45 CFR part 46,
Subpart A, Basic DHHS Policy for
Protection of Human Research Subjects,
were proposed to apply to subpart B.
These exemptions of certain categories
of research (e.g., survey research
without subject identifiers) have applied
since 1981 to research involving
nonpregnant women.

In light of the 1993 legislative
nullification of the regulatory
requirement for ethical advisory board
review of research involving in vitro
fertilization of human ova (Public Law
103—43), the Department proposed a
mechanism for the Secretary to modify
or waive certain requirements of
Subpart B, following consultation with
experts and public input, in place of the
provision that the Department have a
standing ethical advisory board.
Nonsubstantive technical, formatting,
and clarifying changes were also
proposed.

Discussion of Comments

During the public comment period
that ended August 18, 1998, the
Department received 13 public
comments on the proposed rule from
interested parties. The comments are
summarized as follows:

General Comments

One commenter endorsed the NPRM
in its entirety. One commenter
suggested that there be three classes of
research that mirror the categories in
subpart D of part 46, Additional DHHS
Protections for Children Involved as
Subjects in Research. Those categories
are: no greater than minimal risk, greater
than minimal risk but presenting the
prospect of direct benefit, and greater
than minimal risk and no prospect of
direct benefit. The Department finds
that modification of the format of
subpart B to parallel the categories of
research in subpart D would not
enhance the protection of women or
fetuses and would likely cause
confusion. Subpart B, since its inception
in 1975 and in this final rule, requires
that the risk to the fetus be the least
possible risk for achieving the research
objectives and any risk which is greater
than minimal must hold out the
prospect of direct benefit for the fetus or
the woman.

One commenter objected to
distinctions between ‘“‘therapeutic’” and
“nontherapeutic” research as illogical,
because, by definition, the purpose of

research is always to contribute to
generalizable knowledge. The
commenter noted that this distinction
confuses therapy with research. The
Department concurs with this comment
and has modified the final rule to
eliminate language implying that the
purpose of research is ever therapeutic.
The final rule uses the phrases “* * *
interventions or procedures that hold
out the prospect of direct benefit * * *”
and “* * * research [that] holds out the
prospect of enhancing the probability of
survival * * *” to describe research
from which a subject may benefit
(§46.204(b) and §46.205(b)(1)(1)).

Applicability (Section 46.201)

The Department proposed that the
exemptions at 45 CFR 46.101(b)(1)—(6)
of subpart A apply to subpart B. These
exemptions of six categories of research
were promulgated in 1981, subsequent
to the last substantive revision of
subpart B, and have applied to research
with nonpregnant subjects since that
time. Two commenters endorsed the
incorporation of the exemptions into
subpart B. One commenter noted that
pregnancy should not preclude women
from participating in these types of
research; one stated that pregnant
women are autonomous decision
makers and should not be treated as
vulnerable or impaired because of their
condition. Consistent with these
comments, the exemptions are retained
in the final rule (§ 46.201(b)).

The Department has retained in the
final rule language specifying that the
requirements of subpart B are in
addition to those imposed under the
other subparts of 45 CFR part 46, for
purposes of clarity (§ 46.201(d)).

Definitions (Section 46.202)

The proposed definitions were
substantively the same as those in the
1975 regulations.

The Department proposed the
following simplified definition of
“fetus:” “fetus means the product of
conception during pregnancy until a
determination is made after delivery
that it is viable.” One commenter noted
that “product of conception” is
generally understood to mean the
associated placenta as well. The
Department intends that research with
the placenta prior to delivery be
governed by 45 CFR 46.204, Research
involving pregnant women or fetuses
prior to delivery. For purposes of
clarity, the definition of “fetus” in the
final rule utilizes the phrase “from
implantation,” which is the same phrase
used in the definition of “pregnancy.”

Since 1975, subpart B has included
the fetus ex utero until such time as
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viability of the fetus is determined. The
Department proposed to replace the
phrase “ex utero”” with “after delivery.”
No comments were received on that
proposal and the final rule retains the
proposed language.

The Department also proposed the
term “newborn,” equating newborn
with “fetus after delivery,” because
some persons may prefer one term to the
other depending on the length of the
gestation period. Two commenters
found the introduction of this term
confusing and inconsistent because after
delivery there exists an entity that could
be called either fetus or newborn. The
Department concurs with these
comments and has deleted the term
“newborn” from the final rule.

One commenter noted that newborns
can be of any species and believed that
the term ““child” should be used in
place of “newborn.” Another
commenter stated that a viable fetus is
generally understood to mean a fetus
after the point of viability, generally at
5—6 months gestation. In response to
these comments the Department has
defined “viable” in the final rule and
emphasized that, as it pertains to the
fetus, “viable’” means a fetus after
delivery and the regulations at 45 CFR
part 46, subpart D, are applicable
(§46.202(h)).

Research Involving Pregnant Women or
Fetuses Prior to Delivery (Section
46.204)

For purposes of clarity, the scope of
§46.204 has been narrowed in the final
rule to research involving pregnant
women or fetuses prior to delivery, and
those provisions of proposed §46.204
that are applicable to research involving
fetuses after delivery have been repeated
in section § 46.205 (see § 46.205(a)(1)-
(6) and (b)(1)(1)).

The Department proposed to require,
as a prerequisite to research on pregnant
women or fetuses, preclinical and
clinical studies, including studies on
nonpregnant women, that provide data
for assessing potential risks to pregnant
women and fetuses. One commenter
endorsed the increased specificity and
noted that it would ensure that
reproductive toxicity data are available.
Another commenter found that to
require pregnant women to wait until
studies have been conducted on
nonpregnant women is to neglect them
as a population. The Department notes
that preclinical and clinical studies are
required only when scientifically
appropriate. The final rule retains the
proposed provision for preclinical and
clinical studies (§ 46.204(a) and
§46.205(a)(1)).

To strengthen protections for the
pregnant woman and fetus, the
Department proposed a new informed
consent provision: that the woman be
fully informed regarding the reasonably
foreseeable impact of the research on
the fetus. No commenters objected to
this provision. The final rule, at
§46.204(e), retains this requirement
with the clarification that it also applies
to the legally authorized representative.
This provision is repeated in
§46.205(a)(2), so that the person whose
informed consent is a prerequisite to
participation in the research must be
fully informed of the reasonably
foreseeable impact of the research on
the fetus.

One commenter stated that informed
consent should highlight known or
suspected risks and should incorporate
unknown harms. The Department notes
that provisions of subpart A at 45 CFR
part 46.116(a)(2) and §46.116(b)(1),
respectively, also applicable to subpart
B, address these concerns. The
commenter further noted that
researchers should work to ensure that
the woman or her legally authorized
representative understands the
information that has been disclosed,
that checks for understanding should be
tailored according to the situation of
particular women or representatives,
and women should be encouraged to
discuss research participation with their
obstetrician before making a final
decision about enrollment. The
Department notes that ensuring that
information is understood and checks
for understanding tailored to particular
situations are not precluded by the
regulations, nor are they unique to
research with pregnant women. Subpart
A affords IRBs the opportunity and the
authority to ensure the adequacy of
informed consent and protections by
imposing additional requirements or
monitoring the research or the consent
process. Similarly, with regard to the
suggestion concerning encouragement of
discussion with an obstetrician, the
Department notes that the rules do not
preclude encouragement to discuss
participation with obstetricians or any
other individuals and that subpart A
requires that consent be sought only
under circumstances that provide
sufficient opportunity to consider
participation (45 CFR 46.116).

The Department proposed to modify
the consent requirements in the 1975
regulations by permitting research with
pregnant women or fetuses prior to
delivery based on the consent of the
woman or her legally authorized
representative. The Department
recognizes and encourages paternal
involvement in decisions affecting the

pregnant woman and fetus prior to
delivery. Nonetheless, in some cases the
father’s consent has been a barrier to
participation in research of the woman
or fetus prior to delivery. The
recommendations of the National Task
Force on AIDS Drug Development, the
Presidential Advisory Council on HIV/
AIDS, and the IOM Committee were
unanimous that the consent of the father
should not be a condition of the
participation of a pregnant woman in
research.

Ten commenters endorsed or
applauded the proposal to modify the
parental consent requirement, many
describing specific research trials in
which pregnant women were unable to
participate in potentially beneficial
research because of the requirement that
the father’s consent be secured. One
commenter believed the consent of the
father should continue to be required
and that waivers from the Secretary
should be sought if the father’s consent
is difficult to obtain. The Department
concludes that the decision making
authority for research participation of
the pregnant woman or fetus prior to
delivery should rest with the pregnant
woman and has retained this provision
in the final rule (§ 46.204(d)).

One commenter indicated that the
rules are unclear whether a researcher
may inform a pregnant woman of
nonresearch alternatives. The
Department notes that subpart B does
not address alternatives to research, but
that subpart A, at 45 CFR part
46.116(a)(4), also applicable to subpart
B, requires disclosure of appropriate
alternative procedures or courses of
treatment that might be advantageous to
the subject.

The Department has also decided to
continue the use of the word
“terminate” in sections 204 and 205
instead of utilizing the proposed change
to the word “abort.” The Department
believes that the original language is
clearer.

Research Involving Fetuses After
Delivery (Section 46.205)

As indicated above, those provisions
proposed in § 46.204 that are applicable
to research involving fetuses after
delivery are reiterated in the final rule
under §46.205(a) and (b)(1)(i).

One commenter requested that the
Department explain why this section is
separate from subpart D. As noted
above, the 1975 regulations extended
the definition of fetus to include the
fetus ex utero until such time as a fetus
is determined to be viable. The final
rule continues this extension because
nonviable fetuses, and fetuses whose
viability has not yet been determined
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after delivery, require protection and are
not covered by subpart D. Accordingly,
subpart B permits research with fetuses
of uncertain viability only if the
research holds out the prospect of
enhancing the probability of survival or
there will be no risk resulting from the
research and the purpose is the
development of important biomedical
knowledge that cannot be obtained by
other means (§ 46.205(b)). Research with
nonviable fetuses after delivery, which
must be considered dying subjects, must
meet the five criteria at §46.205(c)(1)—
(5), also intended to provide protection
for such subjects.

Section 498(a), “Fetal Research,” of
the Public Health Service Act, 42 U.S.C.
289g(a), places statutory restrictions on
research involving nonviable living
fetuses ex utero or living fetuses ex
utero for whom viability has not been
ascertained. The statute permits
research under either of the following
two conditions: “the research * * * (1)
may enhance the well-being or meet the
health needs of the fetus or enhance the
probability of its survival to viability; or
(2) will pose no added risk of suffering,
injury, or death to the fetus and the
purpose * * *is the development of
important biomedical knowledge that
cannot be obtained by other means.”
This rule exceeds those requirements for
fetuses of uncertain viability by
permitting research only if it either (1)
holds out the prospect of enhancing the
probability of survival of the particular
fetus to the point of viability, or (2)
poses no risk to the fetus and the
purpose is the development of
important biological knowledge that
cannot be obtained by other means. This
rule also exceeds the statutory
requirements for nonviable living
fetuses ex utero by specifying that vital
functions of the nonviable fetus may not
be artificially maintained and the
research may not terminate the
heartbeat or respiration of the fetus.

The consent requirements for research
involving fetuses of uncertain viability
and nonviable fetuses at § 46.205(b)(2)
and § 46.205(c)(5), respectively, also
ensure protection of the fetus. Research
involving fetuses of uncertain viability
may proceed with the consent of either
parent (or under certain circumstances
the consent of a legally authorized
representative), but the research must
hold the prospect of enhancing the
probability of survival of the fetus to the
point of viability or pose no risk to the
fetus. The Department recognizes that,
in cases of uncertain viability, a
decision regarding research
participation must often be made very
quickly, especially where the research
presents the prospect of enhancing the

probability of survival of the fetus.
Thus, the consent of only one parent (or
legally authorized representative) is
required. However, if both parents are
readily available at the time when a
decision is needed, reasonable efforts
should be made to provide all relevant
information to both parents. The
Department believes that research
involving the nonviable fetus should
only proceed with the consent of both
parents (unless one is unavailable,
incompetent, or temporarily
incapacitated), and the consent of a
representative is expressly prohibited.
The individual(s) providing consent
under § 46.205(b)(2) or (c)(5) must be
fully informed regarding the reasonably
foreseeable impact of the research on
the fetus (§46.205(a)(2)).

Research after delivery, involving
fetuses determined to be viable, is
governed by Subpart D (§ 46.205(d)).

Research Not Otherwise Approvable
That Presents Certain Opportunities
section 46.207)

The Department proposed to replace
the 1975 regulatory authority of the
Secretary to modify or waive specific
requirements with the approval of an
ethical advisory board, with the
authority to modify or waive
requirements after consultation with
appropriate experts and opportunity for
public review and comment. The
proposal would have required the
Secretary to consider whether the risks
to the subjects were so outweighed by
the sum of the benefits to the subjects
and the importance of the knowledge to
be gained as to warrant modification or
waiver. One commenter noted that the
proposed waiver provision did not
require IRB review, as does the similar
section in subpart D (45 CFR 46.407).
The commenter further noted that the
proposed wording appeared to require
that the overarching consideration be
“beneficence” based, and that adopting
the language in 45 CFR 46.407 would
encompass all of the ethical principles
in the Belmont Report and ensure
consistency between subparts B and D.
The Department concurs with these
comments and the final rule, at § 46.207,
is consistent with 45 CFR 46.407, with
conforming and clarifying changes.

Under this provision the waiver
authority is limited to the requirements
of §46.204 applicable to pregnant
women and fetuses prior to delivery.
The other requirements of subpart B,
including those in §46.205, cannot be
waived. Even though the Secretary has
the authority to waive the requirements
of §46.205 that exceed the statutory
requirements of section 498(a), ‘“Fetal
Research,” of the Public Health Service

Act, 42 U.S.C. 289g(a) (see discussion of
§46.205 above), it was determined that
the additional protections afforded by
§46.205 are essential and should not be
waived under any circumstances.

Conclusion

After considering the comments, the
Department is adopting the rule as
proposed except for the changes noted
above and editorial changes to clarify
the intent of the regulation. Distinctions
between therapeutic and nontherapeutic
research are eliminated. The term
“newborn” is deleted in the final rule
for purposes of clarity, and the
definition of “viable” as it pertains to
the fetus is clarified. Section 46.207,
regarding approval by the Secretary of
research that would not otherwise be
approvable under § 46.204, is modified
consistent with the similar provision in
subpart D. The Department has also
incorporated additional nonsubstantive
editorial and clarifying revisions in the
final rule.

The rule is effective 60 days after
publication to give Institutional Review
Boards (IRBs) time to incorporate the
regulations into their review of research
protocols. All initial and ongoing
projects reviewed after the effective date
by IRBs under Multiple Project
Assurances or other Assurances with
the DHHS, Office for Human Research
Protections, OHRP (formerly OPRR),
must be reviewed in accordance with
these rules.

Executive Order 12866

Executive Order 12866 requires that
all regulatory actions reflect
consideration of the costs and benefits
they generate and that they meet certain
standards, such as avoiding the
imposition of unnecessary burdens on
the affected public. If an action is
deemed to fall within the scope of the
definition of the term “significant
regulatory action” contained in § 3(f) of
the Order, a pre-publication review by
the Office of Management and Budget’s
(OMB’s) Office of Information and
Regulatory Affairs (OIRA) is necessary.
OMB deemed this rule a “significant
regulatory action,” as defined by
Executive Order 12866. Therefore, the
rule was submitted to OIRA for review
prior to its publication in the Federal
Register.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. Chapter 6) requires that
regulatory actions be analyzed to
determine whether they create a
significant impact on a substantial
number of small entities. This rule
primarily affects individual research
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subjects and institutions that receive
funding from the Department of Health
and Human Services for research
involving human subjects. It will not
have the effect of imposing significant
additional costs on small research
institutions that are within the
definition of small entities. Therefore,
the Secretary certifies that this rule will
not have significant impact on a
substantial number of small entities and
that preparation of an initial regulatory
flexibility analysis is not required.

Paperwork Reduction Act

This rule does not contain any new
information collection requirements that
are subject to Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

List of Subjects in 45 CFR Part 46

Health—clinical research, medical
research.

Dated: September 21, 2000.
David Satcher,

Assistant Secretary for Health and Surgeon
General.

Approved: October 30, 2000.
Donna E. Shalala,
Secretary of Health and Human Services.

Accordingly, the Department of
Health and Human Services amends
part 46 of the Regulations for the
Protection of Human Subjects (45 CFR
part 46), as follows:

1. authority citation for 45 CFR part
46 is revised to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 289(a).

2. Supbart B of 45 CFR part 46 is
revised to read as follows:

Subpart B—Additional Protections for
Pregnant Women and Human Fetuses
Involved in Research, and Pertaining
to Human In Vitro Fertilization

Sec.

46.201 To what do these regulations apply?

46.202 Definitions.

46.203 Duties of IRBs in connection with
research involving pregnant women,
fetuses, and human in vitro fertilization.

46.204 Research involving pregnant women
or fetuses prior to delivery.

46.205 Research involving fetuses after
delivery.

46.206 Research involving, after delivery,
the placenta, the dead fetus, or fetal
material.

46.207 Research not otherwise approvable
which presents an opportunity to
understand, prevent, or alleviate a
serious problem affecting the health or
welfare of pregnant women or fetuses.

§46.201
apply?
(a) Except as provided in paragraph

(b) of this section, this subpart applies

to all research involving pregnant
women or human fetuses, and to all
research involving the in vitro
fertilization of human ova, conducted or
supported by the Department of Health
and Human Services (DHHS). This
includes all research conducted in
DHHS facilities by any person and all
research conducted in any facility by
DHHS employees.

(b) The exemptions at § 46.101(b)(1)
through (6) are applicable to this
subpart.

(c) The provisions of § 46.101(c)
through (i) are applicable to this
subpart. Reference to State or local laws
in this subpart and in § 46.101(f) is
intended to include the laws of federally
recognized American Indian and Alaska
Native Tribal Governments.

(d) The requirements of this subpart
are in addition to those imposed under
the other subparts of this part.

To what do these regulations

§46.202 Definitions.

The definitions in §46.102 shall be
applicable to this subpart as well. In
addition, as used in this subpart:

(a) Dead fetus means a fetus after
delivery that exhibits neither heartbeat,
spontaneous respiratory activity,
spontaneous movement of voluntary
muscles, nor pulsation of the umbilical
cord. Delivery means complete
separation of the fetus from the woman
by expulsion or extraction or any other
means.

(b) Fetus means the product of
conception from implantation until a
determination is made after delivery
that it is viable.

(c) In vitro fertilization means any
fertilization of human ova which occurs
outside the body of a female, either
through admixture of donor human
sperm and ova or by any other means.

(d) Nonviable fetus means a fetus after
delivery that, although living, is not
viable.

(e) Pregnancy encompasses the period
of time from implantation until
delivery. A woman shall be assumed to
be pregnant if she exhibits any of the
pertinent presumptive signs of
pregnancy, such as missed menses, until
the results of a pregnancy test are
negative or until delivery.

(f) Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom authority has been
delegated.

(g) Viable as it pertains to the fetus
means being able, after delivery, to

survive (given the benefit of available
medical therapy) to the point of
independently maintaining heartbeat
and respiration. The Secretary may from
time to time, taking into account
medical advances, publish in the
Federal Register guidelines to assist in
determining whether a fetus is viable for
purposes of this subpart. If a fetus after
delivery is viable then it is a child as
defined by §46.402(a), and subpart D of
this part is applicable.

§46.203 Duties of IRBs in connection with
research involving pregnant women,
fetuses, and human in vitro fertilization.

In addition to other responsibilities
assigned to IRBs under this part, each
IRB shall review research covered by
this subpart and approve only research
which satisfies the conditions of all
applicable sections of this subpart and
the other subparts of this part.

§46.204 Research involving pregnant
women or fetuses prior to delivery.

Pregnant women or fetuses prior to
delivery may be involved in research if
all of the following conditions are met:

(a) Where scientifically appropriate,
preclinical studies, including studies on
pregnant animals, and clinical studies,
including studies on nonpregnant
women, have been conducted and
provide data for assessing potential risks
to pregnant women and fetuses;

(b) The risk to the fetus is not greater
than minimal, or any risk to the fetus
which is greater than minimal is caused
solely by interventions or procedures
that hold out the prospect of direct
benefit for the woman or the fetus;

(c) Any risk is the least possible for
achieving the objectives of the research;

(d) The woman’s consent or the
consent of her legally authorized
representative is obtained in accord
with the informed consent provisions of
subpart A of this part, unless altered or
waived in accord with §46.101(i) or
§46.116(c) or (d);

(e) The woman or her legally
authorized representative, as
appropriate, is fully informed regarding
the reasonably foreseeable impact of the
research on the fetus or resultant child;

(f) For children as defined in 45 CFR
46.402(a) who are pregnant, assent and
permission are obtained in accord with
the provisions of subpart D of this part;

(g) No inducements, monetary or
otherwise, will be offered to terminate a
pregnancy;

(h) Individuals engaged in the
research will have no part in any
decisions as to the timing, method, or
procedures used to terminate a
pregnancy; and
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(i) Individuals engaged in the research
will have no part in determining the
viability of a fetus.

§46.205 Research involving fetuses after
delivery.

(a) After delivery, fetuses may be
involved in research if all of the
following conditions are met:

(1) Where scientifically appropriate,
preclinical and clinical studies have
been conducted and provide data for
assessing potential risks to fetuses.

(2) The individual(s) providing
consent under paragraph (b)(2) or (c)(5)
of this section is fully informed
regarding the reasonably foreseeable
impact of the research on the fetus or
resultant child.

(3) No inducements, monetary or
otherwise, will be offered to terminate a
pregnancy.

(4) Individuals engaged in the
research will have no part in any
decisions as to the timing, method, or
procedures used to terminate a
pregnancy.

(5) Individuals engaged in the
research will have no part in
determining the viability of a fetus.

(6) The requirements of paragraph (b)
or (c) of this section have been met as
applicable.

(b) Fetuses of uncertain viability.
After delivery, and until it has been
ascertained whether or not a fetus is
viable, a fetus may not be involved in
research covered by this subpart unless
the following additional conditions are
met:

(1) The IRB determines that:

(i) The research holds out the
prospect of enhancing the probability of
survival of the particular fetus to the
point of viability, and any risk is the
least possible for achieving the
objectives of the research, or

(ii) The purpose of the research is the
development of important biomedical
knowledge which cannot be obtained by
other means and there will be no risk to
the fetus resulting from the research;
and

(2) The legally effective informed
consent of either parent of the fetus or,
if neither parent is able to consent
because of unavailability,
incompetence, or temporary incapacity,
the legally effective informed consent of
either parent’s legally authorized
representative is obtained in accord
with subpart A of this part, unless
altered or waived in accord with
§46.101(i) or §46.116(c) or (d).

(c) Nonviable fetuses. After delivery,
a nonviable fetus may not be involved
in research covered by this subpart
unless all of the following additional
conditions are met:

(1) Vital functions of the fetus will not
be artificially maintained;

(2) The research will not terminate the
heartbeat or respiration of the fetus;

(3) There will be no risk to the fetus
resulting from the research;

(4) The purpose of the research is the
development of important biomedical
knowledge that cannot be obtained by
other means; and

(5) The legally effective informed
consent of both parents of the fetus is
obtained in accord with subpart A of
this part, except that the waiver and
alteration provisions of § 46.116(c) and
(d) do not apply. However, if either
parent is unable to consent because of
unavailability, incompetence, or
temporary incapacity, the informed
consent of one parent of a nonviable
fetus will suffice to meet the
requirements of this paragraph. The
consent of a legally authorized
representative of either or both of the
parents of a nonviable fetus will not
suffice to meet the requirements of this
paragraph.

(d) Viable fetuses. A fetus, after
delivery, that has been determined to be
viable is a child as defined by
§46.402(a) and may be included in
research only to the extent permitted by
and in accord with the requirements of
subparts A and D of this part.

§46.206 Research involving, after delivery,
the placenta, the dead fetus, or fetal
material.

(a) Research involving, after delivery,
the placenta; the dead fetus; macerated
fetal material; or cells, tissue, or organs
excised from a dead fetus, shall be
conducted only in accord with any
applicable Federal, State, or local laws
and regulations regarding such
activities.

(b) If information associated with
material described in paragraph (a) of
this section is recorded for research
purposes in a manner that living
individuals can be identified, directly or
through identifiers linked to those
individuals, those individuals are
research subjects and all pertinent
subparts of this part are applicable.

§46.207 Research not otherwise
approvable which presents an opportunity
to understand, prevent, or alleviate a
serious problem affecting the health or
welfare of pregnant women or fetuses.

The Secretary will conduct or fund
research that the IRB does not believe
meets the requirements of § 46.204 only
if:

(a) The IRB finds that the research
presents a reasonable opportunity to
further the understanding, prevention,
or alleviation of a serious problem

affecting the health or welfare of
pregnant women or fetuses; and

(b) The Secretary, after consultation
with a panel of experts in pertinent
disciplines (for example: science,
medicine, ethics, law) and following
opportunity for public review and
comment, including a public meeting
announced in the Federal Register, has
determined either:

(1) That the research in fact satisfies
the conditions of § 46.204, as applicable,
or

(2) The following:

(i) The research presents a reasonable
opportunity to further the
understanding, prevention, or
alleviation of a serious problem
affecting the health or welfare of
pregnant women or fetuses;

(i1) The research will be conducted in
accord with sound ethical principles;
and

(iii) Informed consent will be
obtained in accord with the informed
consent provisions of subpart A and
other applicable subparts of this part,
unless altered or waived in accord with
§46.101(i) or §46.116(c) or (d).

[FR Doc. 01-1122 Filed 1-16-01; 8:45 am]
BILLING CODE 4140-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 01-43, MM Docket No. 00-179, RM-
9947]

Digital Television Broadcast Service;
Arkadelphia, AR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Arkansas Educational
Television Commission, licensee of
noncommercial educational station
KETG(TV), substitutes DTV *13 for DTV
channel *46 at Arkadelphia. See 65 FR
59389, October 5, 2000. DTV channel
*13 can be allotted to Arkadelphia in
compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates (33—54—26 N. and 93—-06—46
W.) with a power of 7.3, HAAT of 320.9
meters and with a DTV service
population of 277 thousand. With is
action, this proceeding is terminated.
DATES: Effective February 26, 2001.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
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and Order, MM Docket No. 00-179,
adopted January 10, 2001, and released
January 11, 2001. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Television, Digital television
broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(b), the Table of
Digital Television Allotments under
Arkansas, is amended by removing DTV
channel *46 and adding DTV channel
*13 at Arkadelphia.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 01-1185 Filed 1-16—01; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 95-31, FCC 00-120]

Reexamination of Comparative
Standards for Noncommercial
Educational Applicants

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Commission adopted
new rules for selecting among mutually
exclusive applicants for noncommercial
educational broadcast stations. Certain
rules contained new and modified
information collection requirements and
were published in the Federal Register
on June 8, 2000. This document
announces the effective date of these
published rules.

DATES: Effective August 1, 2000 with
respect to the amendments to §§ 73.202,

73.3527, and 77.3572 published at 65
FR 36375 (June 8, 2000).

FOR FURTHER INFORMATION CONTACT:
Irene Bleiweiss, Mass Media Bureau,
Audio Services Division, (202) 418—
2700.

SUPPLEMENTARY INFORMATION: On August
1, 2000, the Office of Management and
Budget (OMB) approved the information
collection requirements contained in
Sections 73.202; 73.3527; and 73.3572
pursuant to OMB Control Nos. 3060—
0948. Accordingly, the information
collection requirements contained in
these rules became effective on August
1, 2000.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 01-1308 Filed 1-16—-01; 8:45 am)|]
BILLING CODE 6712-01-U

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40
[Docket OST-99-6578]

RIN 2105-AAC49
Procedures for Transportation

Workplace Drug and Alcohol Testing
Programs; Correction

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule; correction.

SUMMARY: In its final drug and alcohol
testing rule published on December 19,
2000, the Department made an editorial
error in the numbering of a section in
the complete new version regulation.
This document corrects this error by
inserting the proper numbering. In
addition, the Department inadvertently
omitted one item from its amendments
to the existing regulation. This
document adds this item, which
concerns the responsibilities of the
medical review officer in reviewing
chain of custody documentation.

EFFECTIVE DATES: The correction to the
amendments to the current 49 CFR Part
40 (i.e., the addition of §40.227) is
effective January 18, 2001. The
correction to the revised 49 CFR Part 40
(i.e., corrected designation of § 40.33(f))
is effective August 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th Street, SW.,
Room 10424, Washington, DC 20590, at
(202) 366—9306 (voice), (202) 366—9313

(fax), (202) 755-7687 (TDD), or
bob.ashby@ost.dot.gov (e-mail).

SUPPLEMENTARY INFORMATION: In the
December 19, 2000, Federal Register (65
FR 79462), the Department published a
comprehensive revision to its drug and
alcohol procedures testing regulation
(49 CFR Part 40). This complete revision
becomes effective August 1, 2001. In
this revision, the Department made an
error in numbering § 40.33(f). Following
the introductory text of paragraph (f),
the Department numbered three
paragraphs (i), (ii), and (iii),
respectively. They should have been
numbered (1), (2), and (3). We are
correcting this error.

In the same Federal Register
document, we also published
amendments to the existing 49 CFR Part
40, effective January 18, 2001. We
inadvertently omitted from these
amendments one provision we intended
to make effective on this date. This
provision concerns the responsibility of
the medical review officer (MRO) to
review the chain of custody
documentation for a drug test. In
§40.123(b)(1) and §40.129(a)(2) of the
complete revision of Part 40, the
Department specifies that MROs are not
required to review the laboratory
internal chain of custody
documentation as part of this process,
and that no one is authorized to cancel
a test because the MRO does not review
the internal laboratory chain of custody
documentation.

These provisions of the complete
revision of Part 40 are fully consistent
with the Department’s intent in, and
interpretation of, the existing regulation.
However, we learned last year that some
parties have been confused about this
point, and one state court decision—
mistakenly, in our view—determined
that MROs were required to review
internal laboratory chain of custody
documentation. We added the cited
provisions to the complete revision of
Part 40 to emphasize that MRO review
of this documentation is not needed.

We intended to add the substance of
these provisions to the amendments to
the existing Part 40 that become
effective January 18, 2001, lest there be
any misunderstanding of this point in
the interim before August 1, 2001.
However, through editorial oversight,
we failed to do so. We are correcting
this omission by adding a new §40.227
to Subpart E of the existing Part 40.

The Department finds that there is
good cause to issue this correction
without a prior notice and opportunity
for comment. The underlying regulatory
provisions were part of a rulemaking
that was promulgated through the
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normal notice and comment provisions
of the Administrative Procedure Act.
The editorial correction to the
numbering of § 40.33(f) has no
substantive significance. The addition of
a provision of the complete revision of
Part 40 to the amendments to the
existing Part 40 merely ensures that this
restatement of the Department’s
understanding of MRO review
responsibilities under the existing rule
becomes part of the regulatory text in
January as we intended, rather than in
August.

The Department would not anticipate
receiving any useful public comment on
these matters. Therefore, the
Department finds that it would be
impracticable, unnecessary, and
contrary to the public interest to go
through a notice-and-comment process
to fix a minor editorial mistake. For the
same reason, we find good cause to
make the correction with respect to

MRO review responsibilities effective in
less than 30 days.

This is a nonsignificant rule under
both Executive Order 12886 and the
Department’s regulatory policies and
procedures. The Department certifies,
under the Regulatory Flexibility Act,
that the rule will not have a significant
economic effect on a substantial number
of small entities. This is because we
anticipate that this amendment will
have no economic effect on anyone. It
does not have Federalism impacts
sufficient to warrant consultation or the
preparation of a Federalism impact
statement. It does not impose
information collection requirements.

Issued this 4th Day of January 2000, at
Washington, DC.

Rosalind A. Knapp,
Acting General Counsel.

Accordingly, in FR Doc. 00-31251,
published in 65 FR 79462, December 19,
2000, make the following corrections:

PART 40—[CORRECTED]

1. On page 79521, in the second
column, add § 40.227 to Subpart E, to
read as follows:

§40.227 Is the MRO required to review
laboratory internal chain of custody
documentation?

(a) As the MRO, you are not required
to review laboratory internal chain of
custody documentation.

(b) No one is permitted to cancel a test
because you have not reviewed this
documentation.

§40.33 [Corrected]

2. Beginning on page 79533, in the
third column, in §40.33, correctly
designate paragraphs (f)(i), (f)(ii), and
(f)(iii) as paragraphs (f)(1), (f)(2), and
(f)(3), respectively.

[FR Doc. 01-648 Filed 1-16—-01; 8:45 am]
BILLING CODE 4910-62-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Public Workshop on Risk-Informed
Regulation—Option 2

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of workshop.

SUMMARY: The Nuclear Regulatory
Commission (NRC) will host a public
workshop to provide an opportunity for
discussion of topics raised from the
advanced notice of proposed
rulemaking on this subject, of the
Nuclear Energy Institute’s (NEI)
guidelines for this issue, and possible
alternative approaches to Option 2 in
risk-informed regulations. The
workshop is open to the public.

DATES: The workshop will be held on
Wednesday, February 21, 2001 from
1:00 p.m. to 5:00 p.m. and on Thursday,
February 22, 2001 from 8:30 a.m.
through 4:00 p.m.

ADDRESSES: Two White Flint North
Auditorium, 11545 Rockville Pike,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Joe
Golla, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DG 20555,
telephone: (301) 415—1002 email:
JAG2@nrc.gov.

SUPPLEMENTARY INFORMATION:

This workshop will provide an
opportunity to discuss topics related to
Option 2 in risk-informed regulations,
as discussed in NRC documents SECY—
99-256 and SECY-00-0194. The NRC is
developing a rulemaking (referred to as
Option 2) to revise, using a risk-
informed categorization approach, the
scope of structures, systems and
components (SSC) that are subject to
special treatment requirements. Such
requirements include quality assurance,
testing, qualification and other measures
to provide a high degree of assurance
that SSC will remain functional.

Based upon the comments received in
response to the ANPR, other discussions
with stakeholders, and staff views, the
following presents the preliminary
agenda and set of discussion topics. The
discussion topics are tentative and
subject to change. Anyone interested in
providing a presentation on these or
other related topic(s), please contact Joe
Golla at (301) 415-1002.

Preliminary Agenda

2/21, 1:00 p.m.-1:30 p.m.;
Introduction—purpose, agenda—
NRC.

2/21, 1:30 p.m.—2 p.m.; Industry
opening remarks—NEI/others?

2/21, 2:00 p.m.—2:30 p.m.; Keynote
remarks by Frank Miraglia, Deputy
Executive Director for Reactor
Programs.

2/21, 2:30 p.m.—2:45 p.m.; Break.

2:45 p.m.—3:15 p.m.; Pilot activities
(WOG, BWROG, CEOG).

3:15 p.m.—3:45 p.m.; ASME Code
cases.

3:45 p.m.—4:15 p.m.; Industry
Guidelines—NEL

4:15 p.m.—5:00 p.m.; Other speakers?

2/22 8:30 a.m.—10:30 a.m.; SECY-00-
194 topics.

8:30 a.m.—9:15 a.m.—Box chart (other
categorization topics).

9:15 a.m.—9:30 a.m.—Candidate rules.

9:30 a.m.—10:00 a.m.—Selective
implementation (systems).

10:00 a.m.—10:30 a.m.—Other topics
as suggested by participants.

2/22 10:30 a.m. —10:45 a.m.; Break.

2/22 10:45 a.m.—12:00 noon—Detail,
NRC review, change control.

2/22 12:00 noon—1:00 p.m.; Lunch.

2/22 1:00 p.m.—3:15 p.m.—Treatment
requirements.

2/22 3:15 p.m.—3:30 p.m.; Break.

2/22 3:30 p.m.—4:00 p.m.; Closing
Remarks/Adjourn.

Dated at Rockville, Maryland, this 7th day

of January 2001.

For the Nuclear Regulatory Commission.

Cynthia A. Carpenter,

Chief, Generic Issues, Environmental,

Financial and Rulemaking Branch, Division

of Regulatory Improvement Programs, Office

of Nuclear Reactor Regulation.

[FR Doc. 01-1365 Filed 1-16-01; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—~AEA-15]
Establishment of Class E Airspace;
Seneca Falls, NY

AGENCY: Federal Aviation
Administration [FAA], DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Seneca
Falls, NY. An Area Navigation (RNAV)
Standard Instrument Approach
Procedure (SIAP) has been developed
for Finger Lakes Regional Airport (0G7),
Seneca Falls, NY. Controlled airspace
extending upward from 700 feet Above
Ground Level (AGL) is needed to
contain aircraft executing the approach.
This action proposes to establish Class
E airspace to Finger Lakes Regional
Airport to contain aircraft executing the
approach. The area would be depicted
on aeronautical charts for pilot
reference.

EFFECTIVE DATE: Comments must be
received on or before February 16, 2001.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, AEA-520, Docket No.
00-AEA-15, F.A.A. Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

The office docket may be examined in
the Office of the Regional Counsel,
AEA-7,F.A.A., Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

An informal docket may also be
examined during normal business hours
in the Airspace Branch, AEA-520,
F.A.A., Eastern Region, 1 Aviation
Plaza, Jamaica, NY 11434—4809.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520,
F.A.A. Eastern Region, 1 Aviation Plaza,
Jamaica, NY 11434-4809; telephone:
(718) 553-4521.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
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supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 00—
AEA-15". The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the closing date
for comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
Rules Docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with the FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Regional Counsel, AEA-7, F.A.A.
Eastern Region, 1 Aviation Plaza,
Jamaica, NY, 11434—4809.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
establish Class E airspace area at Seneca
Falls, NY. An Area Navigation SIAP has
been developed for Finger Lakes
Regional Airport, Seneca Falls, NY.
Controlled airspace extending upward
from 700 feet AGL is needed to
accommodate the approach. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface are published in
Paragraph 6005 of FAA Order 7400.9H,
dated September 1, 2000, and effective
September 16, 2000, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation

listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979) and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration order 7400.9F dated
September 1, 2000, and effective
September 16, 2000, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

AEA NY E5, Seneca Falls, NY
Finger Lakes Regional Airport
(Lat. 4252.643 N-long 07646.885W)

That airspace extending upward from 700
feet above the surface within a 6 mile radius
of Finger Lakes Regional Airport.

* * * * *

Issued in Jamaica, New York on January 2,
2001.

F.D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 01-1281 Filed 1-16-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—-AWP-12]
Proposed Modification of Class E
Airspace; Molokai, HI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class E airspace area at
Molokai, HI. The development of an
Area Navigation (RNAV) Global
Positioning System (GPS)-B Standard
Instrument Approach Procedure (SIAP)
to Kaunakakai/Molokai Airport has
made this proposal necessary.
Additional controlled airspace
extending upward from 700 feet above
the surface is needed to contain aircraft
executing the RNAV (GPS)-B SIAP to
Kaunakakai/Molokai Airport. The
intended effect of this proposal is to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Kaunakakai/Molokai Airport,
Kaunakakai, HI.

DATES: Comments must be received on
or before February 23, 2001.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 00-AWP-12, Air Traffic
Division, 15000 Aviation Boulevard,
Lawndale, California, 90261.

The official docket may be examined
in the Office of the Regional Counsel,
Western-Pacific Region, Federal
Aviation Administration, Room 6007,
15000 Aviation Boulevard, Lawndale,
California, 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Air Traffic Airspace Specialist,
Airspace Branch, AWP-520, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California, 90261, telephone (310) 725—
6611.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
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supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal. Communica-
tions should identify the airspace
docket number and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 00-AWP-12.”” The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Airspace Branch,
Air Traffic Division, 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 by
modifying the Class E airspace area at
Molokai, HI. The development of an
RNAYV (GPS)-B SIAP at Kaunakakai/
Molokai Airport has made this proposal
necessary. Additional controlled
airspace extending upward from 700
feet above the surface is needed to
contain aircraft executing the RNAV
(GPS)-B SIAP to Kaunakakai/Molokai
Airport. The intended effect of this
proposal is to provide adequate
controlled airspace for aircraft executing
the RNAV (GPS)-B SIAP at Kaunakakai/
Molokai Airport, Kaunakakai, HI. Class
E airspace designations are published in

paragraph 6005 of FAA Order 7400.9H
dated September 1, 2000, and effective
September 16, 2000, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposed to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP HI E5 Molokai, HI [Revised]

Kaunakakai/Molokai Airport, HI

(Lat. 21°09’11”N., long. 157°05’47"W
Molokai VORTAC

(Lat. 21°08’17”N., long. 157°10°03"W

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Kaunakakai/Molokai Airport
and within 1.8 miles each side of the Molokai
VORTAC 268° radial, extending from the 6.8-
mile radius of Kaunkakai/Molokai Airport to
4.3 miles west of the Molokai VORTAC.

* * * * *

Issued in Los Angeles, California, on
December 27, 2000.

John Clancy,

Manager, Air Traffic Division, Western-Pacific
Region.

[FR Doc. 01-1277 Filed 1-16—01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—106446-98]
RIN 1545-AW64

Relief From Joint and Several Liability

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to relief
from joint and several liability under
section 6015 of the Internal Revenue
Code. The regulations reflect changes in
the law made by the IRS Restructuring
and Reform Act of 1998. The regulations
provide guidance to married individuals
filing joint returns who may seek relief
from joint and several liability. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronically
generated comments and requests to
speak (with outlines of oral comments)
at the public hearing scheduled for May
30, 2001, must be received by April 27,
2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-106446—98), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-106446—-98),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax_regs/
regslist.html.
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FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Bridget E. Finkenaur, 202—622-4940;
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the
hearing, Guy Traynor, 202-622—7190
(not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224. Comments on the collection of
information should be received by
March 19, 2001. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation is in § 1.6015-5.
Individuals may request relief from joint
and several liability by timely filing
Form 8857, “Request for Innocent
Spouse Relief (And Separation of
Liability and Equitable Relief),” or a
written statement that contains the
information required on Form 8857, that
is signed under penalties of perjury.
This collection of information is
required in order for an individual to
request relief from joint and several
liability. This information will be used
to carry out the internal revenue laws.
The likely respondents are individuals.

The reporting burden contained in
§1.6015-5 is reflected in the burden of
Form 8857. The estimated burden is:
learning about the law or the form, 17
min.; preparing the form, 17 min.; and
copying, assembling, and sending the
form to the IRS, 20 min. The reporting
burden contained in § 1.6015-5 for the
statement signed under penalties of
perjury is estimated as: learning about
the law, 20 min.; preparing the
statement signed under penalties of
perjury, 30 min.; and copying,
assembling, and sending the statement
to the IRS, 20 min.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 6013(d)(3) provides that
spouses who file a joint Federal income
tax return are jointly and severally liable
for liabilities with respect to tax arising
from that return. The term fax includes
additions to tax, penalties, and interest.
See sections 6665(a)(2) and 6601(e)(1).
Joint and several liability allows the IRS
to collect the entire liability from either
spouse signing the joint return, without
regard to whom the items of income,
deduction, credit, or basis that gave rise
to the liability are attributable. Before
the enactment of the Internal Revenue
Service Restructuring and Reform Act of
1998, Public Law 105-206 (112 Stat.
685) (1998) (RRA), section 6013(e)
provided the only relief from joint and
several liability, and it only applied in
very limited circumstances.

Section 3201 of the RRA repealed
section 6013(e) and replaced it with
section 6015. Section 6015 applies to
liabilities that arise after July 22, 1998,
and liabilities that arose prior to July 22,
1998, which remained unpaid as of that
date. The provisions of section 6015
expand the relief available to spouses or
former spouses who wish to be relieved
from all or a portion of the joint and
several liability arising from a joint
individual Federal income tax return.
Section 6015 makes the requirements
for relief from joint and several liability,
formerly in section 6013(e), less
restrictive (section 6015(b)), and adds
two other relief provisions. One
provision, section 6015(c), permits the

allocation of a deficiency between
certain estranged spouses or former
spouses in proportion to their respective
erroneous items or in accordance with
other allocation rules. The other
provision, section 6015(f), gives the
Secretary equitable discretion to grant
relief from joint and several liability.
The three relief provisions have
different eligibility requirements and
provide different types of relief.

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) that are
necessary to carry out the provisions of
section 6015. The proposed regulations
provide detailed guidance on the three
types of relief from joint and several
liability under section 6015.

Explanation of Provisions

In General

To qualify for relief from joint and
several liability, a requesting spouse (as
defined in the regulations) must elect
the application of section 6015(b) or
6015(c), or request equitable relief under
section 6015(f), within 2 years of the
first collection activity after July 22,
1998, with respect to the requesting
spouse. Relief under section 6015 is
only available for income taxes required
under Subtitle A (including self-
employment taxes). Relief is not
available for other taxes reported on a
taxpayer’s income tax return (e.g.,
domestic services employment taxes
under section 3510).

The proposed regulations define
several terms, some of which are unique
to specific provisions, and others of
which are generally applicable to
section 6015. One generally applicable
term is an item. An item is generally
defined as that which is required to be
separately reported on an individual
income tax return. However, amounts
received from investments that are
required to be separately reported on an
individual income tax return and that
are from the same source are aggregated
and treated as one item. For example,
assume an individual receives $700 in
dividends and $1,000 in interest from X
Co. Although dividends and interest are
required to be separately reported on the
individual’s income tax return, they are
considered one item for purposes of
section 6015 because the dividends and
interest are both from X Co. Items
include, but are not limited to, gross
income, deductions, credits, and basis.
An erroneous item is defined as any
item resulting in an understatement or
deficiency in tax to the extent such item
is omitted from, or improperly reported
(including improperly characterized)
on, an individual income tax return.
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Innocent Spouse Relief Under Section
6015(b)

In enacting section 6015, Congress
focused, in part, on the limitations of
section 6013(e). H.R. Conf. Rep. No. 599,
105th Cong., 2d Sess. 249 (1998). Thus,
certain limitations under section 6013(e)
have been eliminated in section 6015.
For example, section 6013(e) required
that there be a substantial
understatement attributable to a grossly
erroneous item, whereas section 6015(b)
only requires that there be an
understatement of an erroneous item.
Another difference is that, unlike
section 6013(e), section 6015(b)
expressly provides for partial relief if a
requesting spouse did not know, and
had no reason to know, of only a portion
of the understatement. One procedural
difference is that a requesting spouse
must now elect the application of
section 6015(b).

Otherwise, section 6015(b) provides
the same type of relief as was available
under section 6013(e). In addition, as
with section 6013(e), if a requesting
spouse qualifies for relief under section
6015(b), refunds are available for
amounts that the requesting spouse paid
toward the liability for which relief was
granted. Much of the language in section
6015(b) is identical to that of section
6013(e). Accordingly, the case law
interpreting this language under section
6013(e) will be applied in interpreting
the same language under section
6015(b).

The proposed regulations define
understatement by reference to section
6662(d)(2)(A). Consistent with the
interpretation of section 6013(e), the
proposed regulations also clarify that
“knowledge or reason to know” of an
understatement exists only when either
the requesting spouse actually knew of
the erroneous item giving rise to the
understatement, or a reasonable person
in similar circumstances would have
known of the item.

Allocation of Deficiency Under Section
6015(c)

Section 6015(c) is one of the new
relief provisions added by section 3201
of the RRA. Section 6015(c) basically
provides relief for an estranged or
former spouse by allowing the
requesting spouse to elect to limit the
requesting spouse’s liability for a
deficiency to the portion of the
deficiency allocated to the requesting
spouse. As with section 6015(b), the
relief under section 6015(c) must be
elected. Unlike section 6015(b), refunds
are not available under section 6015(c).

Of the three relief provisions in
section 6015, section 6015(c) comes

closest to being a mechanical test.
Unlike the other two relief provisions,
section 6015(c) does not require a
determination that it would be
inequitable to hold the requesting
spouse liable in order for the requesting
spouse to obtain relief. Several objective
tests apply to determine whether a
requesting spouse qualifies for relief.
Among the requirements for relief under
section 6015(c) is the requirement that
the requesting spouse be divorced,
widowed, or legally separated, or not
have been a member of the same
household as the nonrequesting spouse
at any time during the 12-month period
ending on the date an election for relief
is filed. The proposed regulations
provide rules for determining whether
spouses are members of the same
household in particular situations.

Relief under section 6015(c) is not
available for the portion of a deficiency
attributable to an erroneous item of the
nonrequesting spouse if the Secretary
demonstrates that the requesting spouse
had actual knowledge of that item at the
time the requesting spouse signed the
joint return. If the requesting spouse had
actual knowledge of only a portion of
the erroneous item, partial relief may be
available for the amount of the
deficiency attributable to the portion of
the item of which the requesting spouse
did not have actual knowledge. Reason
to know of an erroneous item or a
portion thereof is not sufficient to
disqualify a requesting spouse from
relief under section 6015(c). Hence, it
may be easier to qualify for relief under
this provision than under section
6015(b).

Knowledge of an item means
knowledge of the receipt or expenditure.
It does not mean knowledge of the
proper tax treatment of the item or how
(or whether) it was actually reported on
the return. This knowledge standard is
consistent with the knowledge standard
adopted by the United States Tax Court
and other courts. See Cheshire v.
Commissioner, 115 T.C. No. 15 (August
30, 2000) (knowledge requirement
under section 6015(c) does not require
requesting spouse to possess knowledge
of the tax consequences arising from the
erroneous item or that the item reported
on the return is incorrect; rather the
statute requires only a showing that the
requesting spouse actually knew of the
erroneous item); Wiksell v.
Commissioner, 215 F.3d 1335 (9th Cir.
2000) (knowledge inquiry in section
6015(c) focuses on whether the taxpayer
had knowledge of the erroneous item,
not the tax consequences of that item).
Also, under the proposed regulations, a
requesting spouse could have actual
knowledge of an erroneous item without

necessarily knowing its source. Thus, if
W knew that H received $1,000 of
interest income, W would have actual
knowledge of that item even if W
thought that the interest was tax-
exempt, or even if W did not know from
whom the interest was received.
Similarly, W would have actual
knowledge of the item even if W had
thought (incorrectly) that H had
included the interest income on the
return. A requesting spouse’s failure to
review a completed joint return will not
negate a demonstration by the Secretary
that the requesting spouse had actual
knowledge of an item.

To demonstrate that a requesting
spouse had actual knowledge of an
erroneous item, the Secretary may rely
upon all of the facts and circumstances.
One relevant factor is whether the
requesting spouse made an effort to be
shielded from liability by deliberately
avoiding learning about an item.
Another relevant factor is whether the
requesting spouse had an ownership
interest in the property that gave rise to
the item. The proposed regulations
provide that joint ownership is a factor
supporting a finding that the requesting
spouse had actual knowledge of an
erroneous item.

The proposed regulations also provide
that the portion of the deficiency for
which the requesting spouse remains
liable is increased (up to the entire
amount of the deficiency) by the value
of any disqualified assets transferred to
the requesting spouse by the
nonrequesting spouse. Disqualified
assets are defined as those assets
transferred for the principal purpose of
avoidance of tax or payment of tax. Any
assets transferred during the period
beginning 12 months before the mailing
date of the first letter of proposed
deficiency and continuing to the present
are presumed to be disqualified assets.
However, the requesting spouse can
rebut the presumption by showing that
the principal purpose of the transfer was
not the avoidance of tax or payment of
tax. In addition, the presumption does
not apply to transfers of assets pursuant
to a divorce or separate maintenance or
child support agreement. The IRS and
Treasury Department are particularly
interested in receiving comments on
whether there should be a de minimis
exception to the presumption, and if so,
the appropriate amount for such an
exception.

If a requesting spouse qualifies to
elect the application of section 6015(c),
section 6015(d) generally provides that
erroneous items are allocated between
the spouses as if they had filed separate
returns. In addition, section 6015(g)
directs the Secretary to establish
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alternative methods of allocating
erroneous items, other than the method
in section 6015(d). Under the proposed
regulations, erroneous income items are
generally allocated to the spouse who
earned the income or who owned the
investment or business producing the
income. If both spouses had an
ownership interest in an investment or
business, an erroneous income item
from that investment or business is
allocated between them in proportion to
their respective ownership interests.
Erroneous business or investment
deductions are generally allocated to the
spouse who owned the business or
investment. If both spouses had an
ownership in the business or
investment, an erroneous deduction
related to that business or investment is
allocated between them in proportion to
their respective ownership interests.
Personal deductions are generally
allocated 50% to each spouse, unless
the evidence shows that a different
allocation is appropriate.

Section 6015(d) also provides rules
for allocating a deficiency. Under the
proposed regulations, a portion of the
deficiency is allocated under the
“proportionate allocation method,” that
is, in proportion to each spouse’s share
of erroneous items. The proposed
regulations provide additional rules
regarding the allocation of other
portions of the deficiency. First, any
portion of the deficiency attributable to
certain disallowed credits and taxes
(other than income tax and alternative
minimum tax) is allocated entirely to
one spouse or the other. Second, any
portion of the deficiency attributable to
the liability of the child of the
requesting or nonrequesting spouse is
allocated under special rules. Third, any
portion of the deficiency attributable to
the alternative minimum tax under
section 55 is allocated between the
spouses in proportion to their
individual shares of the total alternative
minimum taxable income as defined
under section 55(b)(2). Fourth, any
portion of the deficiency attributable to
accuracy-related penalties under section
6662 and fraud penalties under section
6663 is allocated to the spouse to whom
the item giving rise to the penalty is
allocable.

The proposed regulations provide one
alternative allocation method, which
must be used in place of the general
allocation method when there are
erroneous items taxed at different rates.
This method ensures that the allocation
of the liability is not skewed, for
example, when the deficiency items
consist of ordinary income items and
capital gains.

Equitable Relief Under Section 6015(f)

Section 6015(f) is the other new relief
provision that was added by section
3201 of the RRA. Section 6015(f)
authorizes the Secretary to grant
equitable relief from joint and several
liability to requesting spouses who do
not qualify for relief under section
6015(b) or 6015(c). The proposed
regulations provide that the Secretary
has the discretion to grant equitable
relief and that the discretion may be
exercised if it would be inequitable to
hold the requesting spouse jointly and
severally liable. Equitable relief is only
available to requesting spouses who fail
to qualify for relief under sections
6015(b) and 6015(c). However, section
6015(f) may not be used to circumvent
the “no refund” rule of section 6015(c).
Therefore, equitable relief under section
6015(f) is not available to refund
liabilities already paid, for which the
requesting spouse would otherwise
qualify for relief under section 6015(c).

Section 6015(f) directs the Secretary
to prescribe procedures regarding when
equitable relief may be granted. These
proposed regulations provide general
information on section 6015(f) and refer
individuals seeking more detailed
guidance to the relevant revenue
rulings, revenue procedures, or other
published guidance issued on this topic.
The detailed guidance on section
6015(f) is currently provided in Revenue
Procedure 2000-15 (2000-5 I.R.B. 447).

Other Considerations

In addition to the three types of relief
from joint and several liability, section
6015 has many provisions that are
relevant when a requesting spouse
elects relief under section 6015(b) or
6015(c), or requests relief under section
6015(f). The proposed regulations
provide detailed guidance on these
other provisions:

1. Types of Relief Considered

There are certain statutory
consequences to electing the application
of section 6015(b) or section 6015(c)
(e.g., suspension of the statute of
limitations on collection). Therefore, the
IRS will not automatically consider
such relief unless the requesting spouse
affirmatively elects the application of at
least one of those sections. If a spouse
requests relief under section 6015(f)
alone, relief will only be considered
under that section. However, if a
requesting spouse elects the application
of either section 6015(b) or 6015(c), the
IRS will automatically consider whether
the requesting spouse qualifies for relief
under the other relief provisions of
section 6015.

2. Time and Manner of Requesting
Relief

Relief under section 6015 must be
elected or requested within two years
from the first collection activity (as
defined in the proposed regulations)
after July 22, 1998, against the
requesting spouse with respect to the
joint and several liability. In addition,
relief may be elected or requested before
the commencement of collection
activity. However, the election may not
be made, nor may relief be requested,
before the taxpayer receives a
notification of an audit or a letter or
notice from the Secretary indicating that
there may be an outstanding liability
with regard to the joint return. The
proposed regulations provide that the
Secretary will not consider premature
claims.

3. Determinations

The proposed regulations provide that
a requesting spouse generally only
receives one final determination of relief
under section 6015. However, a second
election under section 6015(c) may be
considered, and a final determination
may be rendered on that election, if, at
the time of the second election, but not
at the time of the first election, the
requesting spouse is divorced, legally
separated, widowed, or has not been a
member of the same household as the
nonrequesting spouse at any time
during the 12-month period ending on
the date the election was filed.

4. Community Property

Under section 6015 and the proposed
regulations, the operation of community
property law is not considered in
determining to which spouse an
erroneous item is allocable.

5. Duress

The proposed regulations amend

§ 1.6013—4 to clarify that if a spouse
asserts and establishes that he or she
signed a joint return under duress, then
the return is not a joint return, and he
or she is not jointly and severally liable
for the liability arising from that return.
Therefore, in such a case, relief from
joint and several liability under section
6015 is not necessary and inapplicable.

Highlighted Issues

These proposed regulations contain
detailed guidance on the three types of
relief available under section 6015, as
well as the other provisions contained
in section 6015. Although public
comment is sought on all of the issues
in the proposed regulations, the IRS and
Treasury Department are particularly
interested in receiving comments on the
issues highlighted below. These issues
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present the most challenge in
administering section 6015(c).

1. Knowledge: The contrasting
standards of the relief provisions are
most evident in the respective
knowledge limitations. Under section
6015(b), relief is not available unless the
requesting spouse demonstrates that he
or she had no knowledge or reason to
know of the item giving rise to the
understatement at the time the joint
return was signed. In contrast, section
6015(c) provides that, assuming all of
the qualifications are met, relief is
available unless the Secretary
demonstrates that the requesting spouse
had actual knowledge of the item giving
rise to the deficiency. Actual knowledge
cannot be inferred from the requesting
spouse’s reason to know of the
erroneous item. The Secretary bears the
burden of proof with respect to the
knowledge limitation of section 6015(c).
In contrast, the requesting spouse bears
the burden of proof with respect to the
knowledge and reason to know
limitations of section 6015(b). The IRS
and Treasury Department are
specifically seeking comments on the
definition of item, because it is
knowledge of an item that will
disqualify a requesting spouse from
receiving relief under sections 6015(b)
and 6015(c).

2. Alternative Allocation Methods:
Section 6015(g)(1) directs the Secretary
to prescribe regulations providing
alternative allocation methods, and the
proposed regulations provide one that is
discussed above. The proposed
regulations also provide that additional
alternative allocation methods may be
provided in subsequent guidance. The
IRS and Treasury Department are
specifically interested in receiving
comments about the alternative
allocation method provided in the
proposed regulations, and any other
allocation methods that should be
considered.

3. Interests of the Nonrequesting
Spouse: It is anticipated that relief
under section 6015 will be granted more
frequently than it was under section
6013(e). Accordingly, section 6015
provides safeguards to protect
nonrequesting spouses from erroneous
determinations granting relief to their
respective requesting spouses. The
proposed regulations provide that the
Secretary must give a nonrequesting
spouse notice that the requesting spouse
filed a claim for relief and an
opportunity to participate in the
determination of whether relief is
appropriate.

In fashioning these safeguards, the
IRS and Treasury Department are
attempting to balance the rights and

interests of both the requesting spouse
and the nonrequesting spouse. A spouse
who signs a joint return is jointly and
severally liable for the entire liability,
and the Secretary may collect the entire
liability from either spouse. Therefore, a
determination that one spouse is
relieved of joint and several liability
may have no legal effect on the amount
of the other spouse’s liability. However,
a nonrequesting spouse does have a
practical interest in the outcome of an
innocent spouse determination because
if the requesting spouse is relieved of
liability, the IRS’s only recourse is to
collect that liability from the
nonrequesting spouse. The IRS and
Treasury Department recognize that
Congress intended that the IRS take into
account the nonrequesting spouse’s
views when it makes a determination of
relief. See H.R. Conf. Rep. No. 599,
105th Cong., 2d Sess. 251, 255 (1998).
In addition, information provided by a
nonrequesting spouse is helpful in
many cases to determine the appropriate
amount of relief, if any.

Under the proposed regulations, a
nonrequesting spouse will have an
opportunity to participate in any
administrative or judicial determination
of relief. At the administrative level, the
nonrequesting spouse may submit
information relevant to the
determination to the IRS employee
making the determination. In addition,
if the requesting spouse files a petition
with the Tax Court, the nonrequesting
spouse will be notified, and have an
opportunity to become a party to the
proceeding. See Interim Tax Court Rule
325.

Nonetheless, the IRS and Treasury
Department recognize that some spouses
may be reluctant to apply for relief from
joint and several liability, or submit
information regarding the other spouse’s
request for relief, due to privacy
concerns or for fear of the other spouse’s
reprisal. To address this concern, the
proposed regulations provide that, at the
request of one spouse, the Secretary will
omit from shared documents any
information (e.g., new name, address,
employer) that would reasonably
identify that spouse’s location.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to the regulations, and because the
regulations do not impose a collection
of information on small entities, the

Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f), this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before the regulations are adopted as
final regulations, consideration will be
given to any written and electronic
comments that are submitted timely to
the IRS. The IRS and Treasury
Department specifically request
comments on the clarity of the proposed
regulations, on how the proposed
regulations can be made easier to
understand, and on the highlighted
issues. All comments will be available
for public inspection and copying.

A public hearing has been scheduled
for May 30, 2001, at 10 a.m., in the IRS
Auditorium (7th Floor), Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the 10th Street entrance,
located between Constitution and
Pennsylvania Avenues, NW. In
addition, all visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
written comments and an outline of the
topics to be discussed at the time to be
devoted to each topic (signed original
and eight (8) copies) by April 27, 2001.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of the
regulations is Bridget E. Finkenaur of
the Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division). However, other
personnel from the IRS and Treasury
Department participated in the
development of the regulations.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding the
following entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

§1.6015-1 also issued under 26 U.S.C.
6015(g).

§1.6015-2 also issued under 26 U.S.C.
6015(g).

§1.6015-3 also issued under 26 U.S.C.
6015(g).

§1.6015—4 also issued under 26 U.S.C.
6015(g).

§1.6015-5 also issued under 26 U.S.C.
6015(g).

§1.6015-6 also issued under 26 U.S.C.
6015(g).

§1.6015-7 also issued under 26 U.S.C.
6015(g).

§1.6015-8 also issued under 26 U.S.C.
6015(g).

§1.6015-9 also issued under 26 U.S.C.
6015(g). * * *

Par. 2. In § 1.6013—4, paragraph (d) is
added to read as follows:

§1.6013—-4 Applicable rules.
* * * * *

(d) Return signed under duress. If an
individual asserts and establishes that
he or she signed a return under legal
duress, the return is not a joint return.
The individual who signed such return
under duress is not jointly and severally
liable for the tax shown on the return or
any deficiency in tax with respect to the
return. The return is adjusted to reflect
only the tax liability of the individual
who voluntarily signed the return, and
the liability is determined at the
applicable rates in section 1(d). Section
6212 applies to the assessment of any
deficiency in tax on such return.

Par. 3. Sections 1.6015—0 through
1.6015-9 are added to read as follows:

§1.6015-0 Table of contents.

This section lists captions contained
in §§1.6015-1 through 1.6015-9.

§1.6015-1 Relief from joint and several
liability on a joint return.

(a) In general.

(b) Duress.

(c) Prior closing agreement or offer in
compromise.

(d) Fraudulent scheme.

(e) Res judicata and collateral estoppel.

(f) Community property laws.

(1) In general.

(2) Example.

(g) Definitions.

(1) Requesting spouse.

(2) Nonrequesting spouse.
(3) Item.

(4) Erroneous item.

(5) Election or request.

(h) Transferee liability.

(1) In general.

(2) Example.

§1.6015-2 Relief from liability applicable
to all qualifying joint filers.

) In general.

Understatement.

Knowledge or reason to know.
Inequity.

Partial relief.

) In general.

2) Example.

b
c
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§1.6015-3 Allocation of liability for
individuals who are no longer married, are
legally separated, or are not members of the
same household.

(a) Election to allocate liability.
(b) Definitions.
(1) Divorced.
2) Legally separated.
3) Not members of the same household.
i) Temporary absences.
ii) Separate dwellings.
c) Limitations.
1) No refunds.
2) Actual knowledge.
3) Disqualified asset transfers.
(i) In general.
(ii) Disqualified asset defined.
(iii) Presumption.
(4) Examples.
(d) Allocation.
(1) In general.
(2) Allocation of erroneous items.

N =

(i) Benefit on the return.
(i1) Fraud.
(iii) Erroneous items of income.
(iv) Erroneous deduction items.
(3) Burden of proof.
(4) General allocation method.
(i) Proportionate allocation.
(ii) Separate treatment items.
(iii) Child’s liability.
(iv) Allocation of certain items.
(A) Alternative minimum tax.
(B) Accuracy-related and fraud penalties.
) Examples.
) Alternative allocation methods.
i) Allocation based on applicable tax rates.
(ii) Allocation methods provided in
subsequent published guidance.
(iii) Example.

(5
(6
(

§1.6015-4 Equitable relief.

§1.6015-5 Time and manner for
requesting relief.

(a) Requesting relief.

(b) Time period for filing a request for
relief.

(1) In general.

(2) Definitions.

(i) Collection activity.

(ii) Date of levy or seizure.

(3) Requests for relief made before
commencement of collection activity.

(4) Examples.

(5) Premature requests for relief.

(c) Effect of a final administrative
determination.

§1.6015-6 Nonrequesting spouse’s notice
and opportunity to participate in
administrative proceedings.

(a) In general.

(b) Information submitted.

(c) Effect of opportunity to participate.

§1.6015—-7 Tax Court review.

(a) In general.

(b) Time period for petitioning the Tax
Court.

(c) Restrictions on collection and
suspension of the running of the period of
limitations.

(1) Restrictions on collection under
§1.6015-2 or 1.6015-3.

(2) Suspension of the running of the
period of limitations.

(i) Relief under § 1.6015-2 or 1.6015—
3.

ii) Relief under § 1.6015—4.
3) Definitions.

i) Levy.

ii) Proceedings in court.

(iii) Assessment to which the election
relates.

—_— — —

§1.6015-8 Applicable liabilities.

(a) In general.

(b) Liabilities paid on or before July 22,
1998.

(c) Examples.

§1.6015-9 Effective date.

§1.6015-1 Relief from joint and several
liability on a joint return.

(a) In general. (1) An individual who
qualifies and elects under section 6013
to file a joint Federal income tax return
with another individual is jointly and
severally liable for the joint Federal
income tax liabilities for that year.
However, a spouse or former spouse
may be relieved of joint and several
liability for any Federal income tax, self-
employment tax, penalties, additions to
tax, and interest for that year under the
following three relief provisions:

(i) Innocent spouse relief under
§1.6015-2.

(ii) Allocation of deficiency under
§1.6015-3.

(iii) Equitable relief under § 1.6015—4.

(2) A requesting spouse may submit a
single claim electing relief under both or
either §§1.6015-2 and 1.6015-3, and
requesting relief under § 1.6015—4.
However, equitable relief under
§1.6015—4 is available only to a
requesting spouse who fails to qualify
for relief under §§ 1.6015—2 and 1.6015—
3. If a requesting spouse elects the
application of either § 1.6015-2 or
1.6015-3, the Secretary may consider
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whether relief is appropriate under the
other elective provision and, to the
extent relief is unavailable under either,
under § 1.6015—4. If a requesting spouse
seeks relief only under § 1.6015—4, the
Secretary may not grant relief under
§1.6015-2 or 1.6015-3. A requesting
spouse must affirmatively elect the
application of § 1.6015—2 or 1.6015-3 in
order for the Secretary to grant relief
under one of those sections.

(3) Relief is not available for liabilities
that are required to be reported on a
joint Federal income tax return but are
not income taxes imposed under
Subtitle A of the Internal Revenue Code
(e.g., domestic service employment
taxes under section 3510).

(b) Duress. For rules relating to the
treatment of returns signed under
duress, see § 1.6013—4(d).

(c) Prior closing agreement or offer in
compromise. A requesting spouse is not
entitled to relief from joint and several
liability under § 1.6015-2, § 1.6015-3,
or §1.6015—4 for any tax year for which
the requesting spouse has entered into
a closing agreement (other than an
agreement entered into pursuant to
section 6224(c) relating to partnership
items) with the Commissioner that
disposes of the same liability that is the
subject of the claim for relief. In
addition, a requesting spouse is not
entitled to relief from joint and several
liability under §1.6015-2, § 1.6015-3,
or § 1.6015—4 for any tax year for which
the requesting spouse has entered into
an offer in compromise with the
Commissioner. For rules relating to the
effect of closing agreements and offers
in compromise, see sections 7121 and
7122, and the regulations thereunder.

(d) Fraudulent scheme. If the
Secretary establishes that a spouse
transferred assets to the other spouse as
part of a fraudulent scheme, relief is not
available under section 6015, and
section 6013(d)(3) applies to the return.

(e) Res judicata and collateral
estoppel. A requesting spouse is not
entitled to relief from joint and several
liability under § 1.6015-2 or 1.6015-3
for any tax year for which a court of
competent jurisdiction has rendered a
final determination on the requesting
spouse’s tax liability if the requesting
spouse materially participated in the
proceeding. A requesting spouse has not
materially participated in a prior
proceeding if, due to the effective date
of section 6015, relief under section
6015 was not available in that
proceeding. However, any final
determinations made by a court of
competent jurisdiction regarding issues
relevant to § 1.6015-2, § 1.6015-3, or
§ 1.6015—4 are conclusive and may not
be reconsidered, provided the

requesting spouse materially
participated in the prior court
proceeding.

(f) Community property laws—(1) In
general. In determining whether relief is
available under § 1.6015-2, § 1.6015-3,
or §1.6015—4, items of income, credits,
and deductions are generally allocated
to the spouses without regard to the
operation of community property laws.
An erroneous item is attributed to the
individual whose activities gave rise to
such item. See § 1.6015-3(d)(2).

(2) Example. The following example
illustrates the rule of this paragraph (f):

Example. (i) H and W are married and have
lived in State A (a community property state)
since 1987. On April 15, 2003, H and W file
a joint Federal income tax return for the 2002
taxable year. In August 2005, the Internal
Revenue Service proposes a $17,000
deficiency with respect to the 2002 joint
return. A portion of the deficiency is
attributable to $20,000 of H’s unreported
interest income from his individual bank
account, the remainder of the deficiency is
attributable to $30,000 of W’s disallowed
business expense deductions. Under the laws
of State A, H and W each own %2 of all
income earned and property acquired during
the marriage.

(ii) In November 2005, H and W divorce
and W timely elects to allocate the
deficiency. Even though the laws of State A
provide that %2 of the interest income is W’s,
for purposes of relief under this section, the
$20,000 unreported interest income is
allocable to H, and the $30,000 disallowed
deduction is allocable to W. The community
property laws of State A are not considered
in allocating items for this purpose.

(g) Definitions—(1) Requesting
spouse. A requesting spouse is an
individual who filed a joint return and
elects relief from Federal income tax
liability arising from that return under
§1.6015-2 or § 1.6015-3, or requests
relief from Federal income tax liability
arising from that return under § 1.6015—
4.

(2) Nonrequesting spouse. A
nonrequesting spouse is the individual
with whom the requesting spouse filed
the joint return for the year for which
relief from liability is sought.

(3) Item. An item is that which is
required to be separately listed on an
individual income tax return or any
required attachments, subject to one
exception: Amounts received from
investments that are required to be
separately reported on an individual
income tax return and that are from the
same source are aggregated and treated
as a single item. Items include, but are
not limited to, gross income,
deductions, credits, and basis.

(4) Erroneous item. An erroneous item
is any item resulting in an
understatement or deficiency in tax to

the extent that such item is omitted
from, or improperly reported (including
improperly characterized) on an
individual income tax return. For
example, unreported income from an
investment asset resulting in an
understatement or deficiency in tax is
an erroneous item. Similarly, ordinary
income that is improperly reported as
capital gain resulting in an
understatement or deficiency in tax is
also an erroneous item. An erroneous
item is also an improperly reported item
that affects the liability on other returns
(e.g., an improper net operating loss that
is carried back to a prior year’s return).

(5) Election or request. A qualifying
election under § 1.6015-2 or § 1.6015-3,
or request under § 1.6015—4, is the first
timely claim for relief from joint and
several liability for the tax year for
which relief is sought. A qualifying
election also includes a requesting
spouse’s second election to seek relief
from joint and several liability for the
same tax year under § 1.6015—-3 when
the additional qualifications of
paragraph (g)(5) (i) and (ii) of this
section are met—

(i) The requesting spouse did not
qualify for relief under § 1.6015-3 when
the Internal Revenue Service considered
the first election because the
qualifications of § 1.6015-3(a) were not
satisfied; and

(ii) At the time of the second election,
the qualifications for relief under
§1.6015—-3(a) are satisfied.

(h) Transferee liabilityY—(1) In general.
The relief provisions of section 6015 do
not negate liability that arises under the
operation of other laws. Therefore, a
requesting spouse who is relieved of
joint and several liability under
§1.6015-2, §1.6015-3, or §1.6015—4
may nevertheless remain liable for the
unpaid tax (including additions to tax,
penalties, and interest) to the extent
provided by Federal or state transferee
liability or property laws. For the rules
regarding the liability of transferees, see
sections 6901 through 6904 and the
regulations thereunder. In addition, the
requesting spouse’s property may be
subject to collection under Federal or
state property laws.

(2) Example. The following example
illustrates the rule of this paragraph (h):

Example. H and W timely file their 1998
joint income tax return on April 15, 1999. H
dies in March 2000, and the executor of H’s
estate transfers all of the estate’s assets to W.
In July 2001, the Internal Revenue Service
assesses a deficiency for the 1998 return. The
items giving rise to the deficiency are
attributable to H. W is relieved of the liability
under § 6015, and H’s estate remains solely
liable. The Internal Revenue Service may
seek to collect the deficiency from W to the
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extent permitted under Federal or state
transferee liability or property laws.

§1.6015-2 Relief from liability applicable
to all qualifying joint filers.

(a) In general. A requesting spouse
may be relieved of joint and several
liability for tax (including additions to
tax, penalties, and interest) from an
understatement for a taxable year under
this section if the requesting spouse
elects the application of this section in
accordance with §§1.6015-1(g)(5) and
1.6015-5, and—

(1) A joint return was filed for the
taxable year;

(2) On the return there is an
understatement attributable to
erroneous items of the nonrequesting
spouse;

(3) The requesting spouse establishes
that in signing the return he or she did
not know and had no reason to know of
the item giving rise to the
understatement; and

(4) It is inequitable to hold the
requesting spouse liable for the
deficiency attributable to the
understatement.

(b) Understatement. The term
understatement has the meaning given
to such term by section 6662(d)(2)(A)
and the regulations thereunder.

(c) Knowledge or reason to know. A
requesting spouse has knowledge or
reason to know of an erroneous item if
he or she either actually knew of the
item giving rise to the understatement,
or if a reasonable person in similar
circumstances would have known of the
item giving rise to the understatement.
For rules relating to a requesting
spouse’s actual knowledge, see
§1.6015-3(c)(2). All of the facts and
circumstances are considered in
determining whether a requesting
spouse had reason to know of an
erroneous item. The facts and
circumstances that are considered
include, but are not limited to, the
nature of the item and the amount of the
item relative to other items; the couple’s
financial situation; the requesting
spouse’s educational background and
business experience; the extent of the
requesting spouse’s participation in the
activity that resulted in the erroneous
item; whether the requesting spouse
failed to inquire, at or before the time
the return was signed, about items on
the return or omitted from the return
that a reasonable person would
question; and whether the erroneous
item represented a departure from a
recurring pattern reflected in prior
years’ returns (e.g., omitted income from
an investment regularly reported on
prior years’ returns).

(d) Inequity. All of the facts and
circumstances are considered in
determining whether it is inequitable to
hold a requesting spouse jointly and
severally liable for an understatement.
One relevant factor for this purpose is
whether the requesting spouse
significantly benefitted, directly or
indirectly, from the understatement. A
significant benefit is any benefit in
excess of normal support. Evidence of
direct or indirect benefit may consist of
transfers of property or rights to
property, including transfers that may
be received several years after the year
of the understatement. Thus, for
example, if a requesting spouse receives
property (including life insurance
proceeds) from the nonrequesting
spouse that is traceable to items omitted
from gross income that are attributable
to the nonrequesting spouse, the
requesting spouse will be considered to
have received significant benefit from
those items. Other factors that may also
be taken into account include the fact
that the nonrequesting spouse has not
fulfilled support obligations to the
requesting spouse or the fact that the
spouses have been divorced, legally
separated, or not been members of the
same household for at least the 12
months directly preceding the election.
For more information on factors relevant
to determining whether it is inequitable
to hold a requesting spouse liable, see
Rev. Proc. 2000-15 (2000-5 I.R.B. 447),
or guidance subsequently published by
the Secretary as described in § 1.6015—
4(c).

(e) Partial relief—(1) In general. If a
requesting spouse had no knowledge or
reason to know of only a portion of an
erroneous item, the requesting spouse
may be relieved of the liability
attributable to that portion of that item,
if all other requirements are met with
respect to that portion.

(2) Example. The following example
illustrates the rules of this paragraph (e):

Example. H and W are married and file
their 2004 joint income tax return in March
2005. In April 2006, H is convicted of
embezzling $2 million from his employer
during 2004. H kept all of his embezzlement
income in an individual bank account, and
he used most of the funds to support his
gambling habit. However, each month during
2004, H transferred $10,000 from the
individual account to H and W’s joint bank
account. W paid the household expenses
using this joint account, and regularly
received the bank statements relating to the
account. W had no knowledge or reason to
know of H’s embezzling activities. However,
W did have knowledge and reason to know
of $120,000 of the $2 million of H’s
embezzlement income at the time she signed
the joint return because that amount passed
through the couple’s joint bank account.

Therefore, W may be relieved of the liability
arising from $1,880,000 of the unreported
embezzlement income, but she may not be
relieved of the liability for the deficiency
arising from $120,000 of the unreported
embezzlement income of which she knew
and had reason to know.

§1.6015-3 Allocation of deficiency for
individuals who are no longer married, are
legally separated, or are not members of the
same household.

(a) Election to allocate deficiency. A
requesting spouse may elect to allocate
a deficiency if, as defined in paragraph
(b) of this section, the requesting spouse
is divorced, widowed, or legally
separated, or has not been a member of
the same household as the
nonrequesting spouse at any time
during the 12-month period ending on
the date an election for relief is filed.
Subject to the restrictions of paragraph
(c) of this section, an eligible requesting
spouse who elects the application of
this section in accordance with
§§1.6015-1(g)(5) and 1.6015-5
generally may be relieved of joint and
several liability for the portion of any
deficiency that is allocated to the
nonrequesting spouse pursuant to the
allocation methods set forth in
paragraph (d) of this section. Relief may
be available to both spouses filing the
joint return if each spouse is eligible for
and elects the application of this
section.

(b) Definitions—(1) Divorced. A
requesting spouse is divorced if the
requesting spouse has a divorce decree
that is recognized in the jurisdiction in
which the requesting spouse resides.

(2) Legally separated. A requesting
spouse is legally separated if the
separation is recognized under the laws
of the jurisdiction in which the
requesting spouse resides.

(3) Not members of the same
household—(i) Temporary absences. A
requesting spouse and a nonrequesting
spouse are considered members of the
same household during either spouse’s
temporary absences from the household
if it is reasonable to assume that the
absent spouse will return to the
household, and the household or a
substantially equivalent household is
maintained in anticipation of such
return. Examples of temporary absences
may include, but are not limited to,
absence due to incarceration,
hospitalization, business travel,
vacation travel, military service, or
education away from home.

(ii) Separate dwellings. A husband
and wife who reside in the same
dwelling are considered members of the
same household. However, a husband
and wife who reside in two separate
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dwellings, whether or not part of the
same structure, are not considered
members of the same household unless
one is temporarily absent from the
other’s household within the meaning of
paragraph (b)(3)(i) of this section.

(c) Limitations—(1) No refunds. Relief
under this section is only available for
unpaid liabilities resulting from
understatements of liability. Refunds are
not authorized under this section.

(2) Actual knowledge. (i) If the
Secretary demonstrates that the
requesting spouse had actual knowledge
at the time the return was signed of an
erroneous item that is allocable to the
nonrequesting spouse, the election to
allocate the deficiency attributable to
that item is invalid, and the requesting
spouse remains liable for the portion of
the deficiency attributable to that item.
For example, assume W received $5,000
of dividend income from her investment
in X Co. but did not report it on the joint
return. H knew that W received $5,000
of dividend income from X Co. that
year. H had actual knowledge of the
erroneous item (i.e., $5,000 of
unreported dividend income from X
Co.), and no relief is available under this
section for the deficiency attributable to
the dividend income from X Co. If a
requesting spouse had actual knowledge
of only a portion of an erroneous item,
then relief is not available for that
portion of the erroneous item. For
example, if H knew that W received
$1,000 of dividend income and did not
know that W received an additional
$4,000 of dividend income, relief would
not be available for the portion of the
deficiency attributable to the $1,000 of
dividend income of which H had actual
knowledge. A requesting spouse’s actual
knowledge of the proper tax treatment
of an item is not relevant for purposes
of demonstrating that the requesting
spouse had actual knowledge of an
erroneous item. For example, assume H
did not know W’s dividend income
from X Co. was taxable, but knew that
W received the dividend income. Relief
is not available under this provision. In
addition, a requesting spouse’s
knowledge of how an erroneous item
was treated on the tax return is not
relevant to a determination of whether
the requesting spouse had actual
knowledge of the item. For example,
assume that H knew of W’s dividend
income, but H failed to review the
completed return and did not know that
W omitted the dividend income from
the return. Relief is not available under
this provision.

(ii) Knowledge of the source of an
erroneous item is not sufficient to
establish actual knowledge. For
example, assume H knew that W owned

X Co. stock, but H did not know that X
Co. paid dividends to W that year. H’s
knowledge of W’s ownership in X Co. is
not sufficient to establish that H had
actual knowledge of the dividend
income from X Co. In addition, a
requesting spouse’s actual knowledge
may not be inferred when the requesting
spouse merely had reason to know of
the erroneous item. Even if H’s
knowledge of W’s ownership interest in
X Co. indicates a reason to know of the
dividend income, actual knowledge of
such dividend income cannot be
inferred from H’s reason to know.

(iii) To demonstrate that a requesting
spouse had actual knowledge of an
erroneous item at the time the return
was signed, the Secretary may rely upon
all of the facts and circumstances. One
factor that may be relied upon in
demonstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
made a deliberate effort to avoid
learning about the item in order to be
shielded from liability. This factor,
together with all other facts and
circumstances, may demonstrate that
the requesting spouse had actual
knowledge of the item. Another factor
that may be relied upon in
demonstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
and the nonrequesting spouse jointly
owned the property that resulted in the
erroneous item. Joint ownership is a
factor supporting a finding that the
requesting spouse had actual knowledge
of an erroneous item. For purposes of
this paragraph, a requesting spouse will
not be considered to have had an
ownership interest in an item based
solely on the operation of community
property law. Rather, a requesting
spouse who resided in a community
property state at the time the return was
signed will be considered to have had
an ownership interest in an item only if
the requesting spouse’s name appeared
on the ownership documents, or there
otherwise is an indication that the
requesting spouse had a direct interest
in the item. For example, assume H and
W live in State A, a community property
state. After their marriage, H opens a
bank account in his name. Under the
operation of the community property
laws of state A, W owns V2 of the bank
account. However, W does not have an
ownership interest in the account for
purposes of this paragraph (c)(2)(iii)
because the account is not held in her
name and there is no other indication
that she has a direct interest in the item.

(3) Disqualified asset transfers—(i) In
general. The portion of the deficiency
for which a requesting spouse is liable

is increased (up to the entire amount of
the deficiency) by the value of any
disqualified asset that was transferred to
the requesting spouse. For purposes of
this paragraph (c)(3), the value of a
disqualified asset is the fair market
value of the asset on the date of the
transfer.

(ii) Disqualified asset defined. A
disqualified asset is any property or
right to property that was transferred
from the nonrequesting spouse to the
requesting spouse if the principal
purpose of the transfer was the
avoidance of tax or payment of tax
(including additions to tax, penalties,
and interest).

(iii) Presumption. Any asset
transferred from the nonrequesting
spouse to the requesting spouse during
the 12-month period before the mailing
date of the first letter of proposed
deficiency (e.g., a 30-day letter or, if no
30-day letter is mailed, a notice of
deficiency) is presumed to be a
disqualified asset. The presumption also
applies to any asset that is transferred
from the nonrequesting spouse to the
requesting spouse after the mailing date
of the first letter of proposed deficiency.
However, the presumption does not
apply if the requesting spouse
establishes that the asset was transferred
pursuant to a divorce decree or separate
maintenance agreement. In addition, a
requesting spouse may rebut the
presumption by establishing that the
principal purpose of the transfer was
not the avoidance of tax or payment of
tax.

(4) Examples. The following examples
illustrate the rules in this paragraph (c):

Example 1. Actual knowledge of an
erroneous item. (i) H and W file their 2001
joint Federal income tax return on April 15,
2002. On the return, H and W report W’s self-
employment income, but they do not report
W’s self-employment tax on that income. In
August 2003, H and W receive a 30-day letter
from the Internal Revenue Service proposing
a deficiency with respect to W’s unreported
self-employment tax on the 2001 return. On
November 4, 2003, H, who otherwise
qualifies under paragraph (a) of this section,
files an election to allocate the deficiency to
W. The erroneous item is the self-
employment income, and it is allocable to W.
H knows that W earned income in 2001 as
a self-employed musician, but he does not
know that self-employment tax must be
reported on and paid with a joint return.

(ii) H’s election to allocate the deficiency
to W is invalid because, at the time H signed
the joint return, H had actual knowledge of
W’s self-employment income. The fact that H
was unaware of the tax consequences of that
income (i.e., that an individual is required to
pay self-employment tax on that income) is
not relevant.

Example 2. Actual knowledge not inferred
from a requesting spouse’s reason to know.
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(i) H has long been an avid gambler. H
supports his gambling habit and keeps all of
his gambling winnings in an individual bank
account, held solely in his name.

W knows about H’s gambling habit and
that he keeps a separate bank account, but
she does not know whether he has any
winnings because H does not tell her, and
she does not otherwise know of H’s bank
account transactions. H and W file their 2001
joint Federal income tax return on April 15,
2002. On October 31, 2003, H and W receive
a 30-day letter proposing a $100,000
deficiency relating to H’s unreported
gambling income. In February 2003, H and W
divorce, and in March 2004, W files an
election under section 6015(c) to allocate the
$100,000 deficiency to H.

(ii) While W may have had reason to know
of the gambling income because she knew of
H’s gambling habit and separate account, W
did not have actual knowledge of the
erroneous item (i.e., the gambling winnings).
The Internal Revenue Service may not infer
actual knowledge from W’s reason to know
of the income. Therefore, W’s election to
allocate the $100,000 deficiency to H is valid.

Example 3. Actual knowledge of return
reporting position. (i) H and W are legally
separated. In February 1999, W signs a blank
joint Federal income tax return for 1998 and
gives it to H to fill out. The return was timely
filed on April 15, 1999. In September 2001,
H and W receive a 30-day letter proposing a
deficiency relating to $100,000 of unreported
dividend income received by H with respect
to stock of ABC Co. owned by H. W knew
that H received the $100,000 dividend
payment in August 1998, but she did not
know whether H reported that payment on
the joint return.

(ii) On January 30, 2002, W files an
election to allocate the deficiency from the
1998 return to H. W claims she did not
review the completed joint return, and
therefore, she had no actual knowledge that
there was an understatement of the dividend
income. W’s election to allocate the
deficiency to H is invalid because she had
actual knowledge of the erroneous item
(dividend income from ABC Co.) at the time
she signed the return. The fact that W signed
a blank return is irrelevant. The result would
be the same if W had not reviewed the
completed return or if W had reviewed the
completed return and had not noticed that
the item was omitted.

(iii) Assume the same facts as in paragraph
(i) of this Example 3 except that, instead of
receiving $100,000 of unreported dividend
income, H received $50,000 of interest
income from ABC Co. during the year
(properly reported on the return) and $25,000
of dividend income from ABC Co. (omitted
from the return). W knew that H received
both dividend and interest income from ABC
Co. but did not know the total was greater
than $50,000. W’s election to allocate to H
the deficiency attributable to the omitted
dividend income is valid. Although interest
and dividend income are required to be
separately stated on a joint Federal income
tax return, they are one item in this case
because the dividend and interest income are
investment income received from the same
source (ABC Co.). The erroneous item is the

total dividend and interest income from ABC
Co. W did not have actual knowledge of the
erroneous item (combined dividend and
interest income from ABC Co. greater than
$50,000). Therefore, her election to allocate
to H the deficiency attributable to the
erroneous item is valid.

Example 4. Actual knowledge of an
erroneous item of income. (i) H and W are
legally separated. In June 2004, a deficiency
is proposed with respect to H and W’s 2002
joint Federal income tax return that is
attributable to $30,000 of unreported income
from H’s plumbing business that should have
been reported on a Schedule C. No Schedule
C was attached to the return. At the time W
signed the return, W knew that H had a
plumbing business but did not know whether
H received any income from the business.
W’s election to allocate to H the deficiency
attributable to the $30,000 of unreported
plumbing income is valid.

(ii) Assume the same facts as in paragraph
(i) of this Example 4 except that, at the time
W signed the return, W knew that H received
$20,000 of plumbing income. W’s election to
allocate to H the deficiency attributable to the
$20,000 of unreported plumbing income (of
which W had actual knowledge) is invalid.
W’s election to allocate to H the deficiency
attributable to the $10,000 of unreported
plumbing income (of which W did not have
actual knowledge) is valid.

(iii) Assume the same facts as in paragraph
(i) of this Example 4 except that, at the time
W signed the return, W did not know the
exact amount of H’s plumbing income. W did
know, however, that H received at least
$8,000 of plumbing income. W’s election to
allocate to H the deficiency attributable to
$8,000 of unreported plumbing income (of
which W had actual knowledge) is invalid.
W’s election to allocate to H the deficiency
attributable to the remaining $22,000 of
unreported plumbing income (of which W
did not have actual knowledge) is valid.

(iv) Assume the same facts as in paragraph
(i) of this Example 4 except that H reported
$26,000 of plumbing income on the return
and omitted $4,000 of plumbing income from
the return. At the time W signed the return,
W knew that H was a plumber, but she did
not know that H earned more than $26,000
that year. W’s election to allocate to H the
deficiency attributable to the $4,000 of
unreported plumbing income is valid
because she did not have actual knowledge
that H received plumbing income in excess
of $26,000.

(v) Assume the same facts as in paragraph
(i) of this Example 4 except that H reported
only $20,000 of plumbing income on the
return and omitted $10,000 of plumbing
income from the return. At the time W signed
the return, W knew that H earned at least
$26,000 that year as a plumber. However, W
did not know that, in reality, H earned
$30,000 that year as a plumber. W’s election
to allocate to H the deficiency attributable to
the $6,000 of unreported plumbing income
(of which W had actual knowledge) is
invalid. W’s election to allocate to H the
deficiency attributable to the $4,000 of
unreported plumbing income (of which W
did not have actual knowledge) is valid.

Example 5. Actual knowledge of a
deduction that is an erroneous item. (i) H and

W are legally separated. In February 2005, a
deficiency is asserted with respect to their
2002 joint Federal income tax return. The
deficiency is attributable to a disallowed
$1,000 deduction for medical expenses H
claimed he incurred. At the time W signed
the return, W knew that H had not incurred
any medical expenses. W’s election to
allocate to H the deficiency attributable to the
disallowed medical expense deduction is
invalid because W had actual knowledge that
H had not incurred any medical expenses.

(ii) Assume the same facts as in paragraph
(i) of this Example 5 except that, at the time
W signed the return, W did not know
whether H had incurred any medical
expenses. W’s election to allocate to H the
deficiency attributable to the disallowed
medical expense deduction is valid because
she did not have actual knowledge that H
had not incurred any medical expenses.

(iii) Assume the same facts as in paragraph
(i) of this Example 5 except that the Internal
Revenue Service disallowed $400 of the
$1,000 medical expense deduction. At the
time W signed the return, W knew that H had
incurred some medical expenses but did not
know the exact amount. W’s election to
allocate to H the deficiency attributable to the
disallowed medical expense deduction is
valid because she did not have actual
knowledge that H had not incurred medical
expenses (in excess of the floor amount
under section 213(a)) of more than $600.

(iv) Assume the same facts as in paragraph
(i) of this Example 5 except that H claims a
medical expense deduction of $10,000 and
the Internal Revenue Service disallows
$9,600. At the time W signed the return, W
knew H had incurred some medical expenses
but did not know the exact amount. W also
knew that H incurred medical expenses (in
excess of the floor amount under section
213(a)) of no more than $1,000. W’s election
to allocate to H the deficiency attributable to
the portion of the overstated deduction of
which she had actual knowledge ($9,000) is
invalid. W’s election to allocate the
deficiency attributable to the portion of the
overstated deduction of which she had no
knowledge ($600) is valid.

Example 6. Disqualified asset presumption.
(i) H and W are divorced. In May 1999, W
transfers $20,000 to H, and in April 2000, H
and W receive a 30-day letter proposing a
$40,000 deficiency on their 1998 joint
Federal income tax return. The liability
remains unpaid, and in October 2000, H
elects to allocate the deficiency under this
section. Seventy-five percent of the net
amount of erroneous items are allocable to
W, and 25% of the net amount of erroneous
items are allocable to H.

(ii) In accordance with the proportionate
allocation method (see paragraph (d)(4) of
this section), H proposes that $30,000 of the
deficiency be allocated to W and $10,000 be
allocated to himself. H submits a signed
statement providing that the principal
purpose of the $20,000 transfer was not the
avoidance of tax or payment of tax, but he
does not submit any documentation
indicating the reason for the transfer. H has
not overcome the presumption that the
$20,000 was a disqualified asset. Therefore,
the portion of the deficiency for which H is
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liable ($10,000) is increased by the value of
the disqualified asset ($20,000). H is relieved
of liability for $10,000 of the $30,000
deficiency allocated to W, and remains
jointly and severally liable for the remaining
$30,000 of the deficiency (assuming that H
does not qualify for relief under any other
provision).

Example 7. Disqualified asset presumption
inapplicable. On May 1, 2001, Hand W
receive a 30-day letter regarding a proposed
deficiency on their 1999 joint Federal income
tax return relating to unreported capital gain
from H’s sale of his investment in Z stock.

W had no actual knowledge of the stock sale.
The deficiency is assessed in November
2001, and in December 2001, H and W
divorce. According to the divorce decree, H
must transfer V2 of his interest in mutual
fund A to W. The transfer takes place in
February 2002. In August 2002, W elects to
allocate the deficiency to H. Although the
transfer of 72 of H’s interest in mutual fund
A took place after the 30-day letter was
mailed, the mutual fund interest is not
presumed to be a disqualified asset because
the transfer of H's interest in the fund was
made pursuant to a divorce decree.

(d) Allocation—(1) In general. (i) An
election to allocate a deficiency limits
the requesting spouse’s liability to that
portion of the deficiency allocated to the
requesting spouse pursuant to this
section. Unless relieved of liability
under §1.6015—2 or § 1.6015—4, the
requesting spouse remains liable for that
portion of the deficiency allocated to the
requesting spouse pursuant to this
section.

(ii) Only a requesting spouse may
receive relief. A nonrequesting spouse
who does not also elect relief under this
section remains liable for the entire
amount of the deficiency, unless the
nonrequesting spouse is relieved of
liability under § 1.6015-2 or § 1.6015—4.
If both spouses elect to allocate a
deficiency under this section, there may
be a portion of the deficiency that is not

allocable, for which both spouses
remain jointly and severally liable.

(2) Allocation of erroneous items. For
purposes of allocating a deficiency
under this section, erroneous items are
generally allocated to the spouses as if
separate returns were filed, subject to
the following four exceptions:

(i) Benefit on the return. An erroneous
item that would otherwise be allocated
to the nonrequesting spouse is allocated
to the requesting spouse to the extent
that the requesting spouse received a tax
benefit on the joint return.

(ii) Fraud. The Secretary may allocate
any item appropriately between the
spouses if the Secretary establishes that
the allocation is appropriate due to
fraud by one or both spouses.

(iii) Erroneous items of income.
Erroneous items of income are allocated
to the spouse who was the source of the
income. Wage income is allocated to the
spouse who performed the job
producing such wages. Items of business
or investment income are allocated to
the spouse who owned the business or
investment. If both spouses owned an
interest in the business or investment,
the erroneous item of income is
generally allocated between the spouses
in proportion to each spouse’s
ownership interest in the business or
investment, subject to the limitations of
paragraph (c) of this section. In the
absence of clear and convincing
evidence supporting a different
allocation, an erroneous income item
relating to an asset that the spouses
owned jointly is generally allocated
50% to each spouse, subject to the
limitations in paragraph (c) of this
section and the exceptions in paragraph
(d)(4) of this section. For information
regarding the effect of community

net amount of erroneous items

X allocable to the spouse

property laws, see § 1.6015—1(f) and
paragraph (c)(2)(iii) of this section.

(iv) Erroneous deduction items.
Erroneous deductions related to a
business or investment are allocated to
the spouse who owned the business or
investment. If both spouses owned an
interest in the business or investment,
an erroneous deduction item is
generally allocated between the spouses
in proportion to each spouse’s
ownership interest in the business or
investment. In the absence of clear and
convincing evidence supporting a
different allocation, an erroneous
deduction item relating to an asset that
the spouses owned jointly is generally
allocated 50% to each spouse, subject to
the limitations in paragraph (c) of this
section and the exceptions in paragraph
(d)(4) of this section. Personal deduction
items are also generally allocated 50%
to each spouse, unless the evidence
shows that a different allocation is
appropriate.

(3) Burden of proof. Except for
establishing actual knowledge under
paragraph (c)(2) of this section, the
requesting spouse must prove that all of
the qualifications for making an election
under this section are satisfied and that
none of the limitations (including the
limitation relating to transfers of
disqualified assets) apply. The
requesting spouse must also establish
the proper allocation of the erroneous
items.

(4) General allocation method—(i)
Proportionate allocation.

(A) The portion of a deficiency
allocable to a spouse is the amount that
bears the same ratio to the deficiency as
the net amount of erroneous items
allocable to the spouse bears to the net
amount of all erroneous items. This
calculation may be expressed as follows:

deficiency net amount of all erroneous items

where X = the portion of the deficiency
allocable to the spouse. Thus,

X = (deficiency) X

(B) The proportionate allocation
applies to any portion of the deficiency
other than—

(1) Any portion of the deficiency
attributable to erroneous items allocable
to the nonrequesting spouse of which

net amount of erroneous items

allocable to the spouse

net amount of all erroneous items

the requesting spouse had actual
knowledge;

(2) Any portion of the deficiency
attributable to separate treatment items
(as defined in paragraph (d)(4)(ii) of this
section);

(3) Any portion of the deficiency
relating to the liability of a child (as
defined in paragraph (d)(4)(iii) of this
section) of the requesting spouse or
nonrequesting spouse;
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(4) Any portion of the deficiency
attributable to alternative minimum tax
under section 55;

(5) Any portion of the deficiency
attributable to accuracy-related or fraud
penalties;

(6) Any portion of the deficiency
allocated pursuant to alternative
allocation methods authorized under
paragraph 6 of this section.

(ii) Separate treatment items. Any
portion of a deficiency that is
attributable to an item allocable solely
to one spouse and that results from the
disallowance of a credit, or a tax or an
addition to tax (other than tax imposed
by section 1 or section 55) that is
required to be included with a joint
return (a separate treatment item) is
allocated separately to that spouse.
Once the proportionate allocation is
made, the liability for the requesting
spouse’s separate treatment items is
added to the requesting spouse’s share
of the liability.

(iii) Child’s liability. Any portion of a
deficiency relating to the liability of a
child of the requesting and
nonrequesting spouse is generally
allocated jointly to both spouses.
However, if one of the spouses had sole
custody of the child for the entire tax
year for which the election relates, such
portion of the deficiency is allocated
solely to that spouse. For purposes of
this paragraph, a child does not include
the taxpayer’s stepson or stepdaughter,
unless such child was legally adopted
by the taxpayer. If the child is the child
of only one of the spouses, and the other

W’s items

spouse had not legally adopted such
child, any portion of a deficiency
relating to the liability of such child is
allocated solely to the parent spouse.

(iv) Allocation of certain items—(A)
Alternative minimum tax. Any portion
of the deficiency attributable to
alternative minimum tax under section
55 is allocated between the spouses in
the same proportion as each spouse’s
share of the total alternative minimum
taxable income, as defined in section
55(b)(2).

(B) Accuracy-related and fraud
penalties. Any portion of the deficiency
attributable to accuracy-related or fraud
penalties under section 6662 or 6663 is
allocated to the spouse whose item
generated the penalty.

(5) Examples. The following examples
illustrate the rules of this paragraph (d).
In each example, assume that the
requesting spouse or spouses qualify to
elect to allocate the deficiency, that any
election is timely made, and that the
deficiency remains unpaid. In addition,
unless otherwise stated, assume that
neither spouse has actual knowledge of
the erroneous items allocable to the
other spouse. The examples are as
follows:

Example 1. Allocation of erroneous items.
(i) H and W file a 2003 joint Federal income
tax return on April 15, 2004. On April 28,
2006, a deficiency is assessed with respect to
their 2003 return. Three erroneous items give
rise to the deficiency—

(A) Unreported interest income, of which
W had actual knowledge, from H and W’s
joint bank account;

H’s items

(B) A disallowed business expense
deduction on H’s Schedule C;

(C) A disallowed Lifetime Learning Credit
for W’s post-secondary education; and

(ii) H and W divorce in May 2006, and in
September 2006, W timely elects to allocate
the deficiency. The erroneous items are
allocable as follows:

(A) The interest income would be allocated
/2 to H and 2 to W, except that W has actual
knowledge of it. Therefore, W’s election to
allocate the portion of the deficiency
attributable to this item is invalid, and W
remains jointly and severally liable for it.

(B) The business expense deduction is
allocable to H.

(C) The Lifetime Learning Credit is
allocable to W.

Example 2. Proportionate allocation. (i) W
and H timely file their 2001 joint Federal
income tax return on April 15, 2002. On
August 16, 2004, a $54,000 deficiency is
assessed with respect to their 2001 joint
return. H and W divorce on October 14, 2004,
and W timely elects to allocate the
deficiency. Five erroneous items give rise to
the deficiency—

(A) A disallowed $15,000 business
deduction allocable to H;

(B) $20,000 of unreported income allocable
to H;

(C) A disallowed $5,000 deduction for
educational expense allocable to H;

(D) A disallowed $40,000 charitable
contribution deduction allocable to W; and

(E) A disallowed $40,000 interest
deduction allocable to W.

(ii) In total, there are $120,000 worth of
erroneous items, of which $80,000 are
attributable to W and $40,000 are attributable
to H.

$40,000 charitable deduction
$40,000 interest deduction

$80,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is 2
($80,000/$120,000). W’s liability is limited to
$36,000 of the deficiency (#s of $54,000). The
Internal Revenue Service may collect up to
$36,000 from W and up to $54,000 from H
(the total amount collected, however, may
not exceed $54,000). If H also made an
election, there would be no remaining joint
and several liability, and the Internal
Revenue Service would collect $36,000 from
W and $18,000 from H.

$15,000 business deduction
$20,000 unreported income

$ 5,000 education deduction

$40,000

Example 3. Proportionate allocation with
joint erroneous item. (i) On September 4,
2001, W elects to allocate a $3,000 deficiency
for the 1998 tax year to H. Three erroneous
items give rise to the deficiency—

(A) Unreported interest in the amount of
$4,000 from a joint bank account;

(B) A disallowed deduction for business
expenses in the amount of $2,000 attributable
to H’s business; and

(C) Unreported wage income in the amount
of $6,000 attributable to W’s second job.

H’s items W’s items

(ii) The erroneous items total $12,000.
Generally, income, deductions, or credits
from jointly held property that are erroneous
items are allocable 50% to each spouse.
However, in this case, both spouses had
actual knowledge of the unreported interest
income. Therefore, W’s election to allocate
the portion of the deficiency attributable to
this item is invalid, and W and H remain
jointly and severally liable for this portion.
Assume that this portion is $1,000. W may
allocate the remaining $2,000 of the
deficiency.

$2,000 business deduction

$6,000 wage income
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Total allocable items: $8,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is %
($6,000/$8,000). W’s liability is limited to
$1,500 of the deficiency (%4 of $2,000)
allocated to her. The Internal Revenue
Service may collect up to $2,500 from W (34
of the total allocated deficiency plus $1,000
of the deficiency attributable to the joint bank
account interest) and up to $3,000 from H
(the total amount collected, however, cannot
exceed $3,000).

(iv) Assume H also elects to allocate the
1998 deficiency. H is relieved of liability for
%4 of the deficiency, which is allocated to W.
H’s relief totals $1,500 (34 of $2,000). H
remains liable for $1,500 of the deficiency (Va

W'’s share of allocable items

of the allocated deficiency plus $1,000 of the
deficiency attributable to the joint bank
account interest).

Example 4. Separate treatment items
(STIs). (i) On September 1, 2006, a $28,000
deficiency is assessed with respect to H and
W’s 2003 joint return. The deficiency is the
result of 4 erroneous items—

(A) A disallowed Lifetime Learning Credit
of $2,000 attributable to H;

(B) A disallowed business expense
deduction of $8,000 attributable to H;

(C) Unreported income of $24,000
attributable to W; and

(D) Unreported self-employment tax of
$14,000 attributable to W.

(ii) H and W both elect to allocate the
deficiency.

(iii) The $2,000 Lifetime Learning Credit
and the $14,000 self-employment tax are STIs
totaling $16,000. The amount of erroneous
items included in computing the
proportionate allocation ratio is $32,000
($24,000 unreported income and $8,000
disallowed business expense deduction). The
amount of the deficiency subject to
proportionate allocation is reduced by the
amount of STIs ($28,000-$16,000 = $12,000).

(iv) Of the $32,000 of proportionate
allocation items, $24,000 is allocable to W,
and $8,000 is allocable to H.

H’s share of allocable items

3/4 ($24,000/$32,000)

(v) W’s liability for the portion of the
deficiency subject to proportionate allocation
is limited to $9,000 (%4 of $12,000) and H’s

W’s share of total deficiency

liability for such portion is limited to $3,000
(va of $12,000).

(vi) After the proportionate allocation is
completed, the amount of the STIs is added

1/4 ($8,000/$32,000)

to each spouse’s allocated share of the
deficiency.

H’s share of total deficiency

$ 9,000 allocated deficiency
$14,000 self-employment tax

$23,000

(vii) Therefore, W’s liability is limited to
$23,000 and H’s liability is limited to $5,000.
Example 5. Allocation of the alternative
minimum tax. (i) H and W file their 2004
joint Federal income tax return on April 15,
2005. During 2004, W’s total alternative
minimum taxable income was $120,000, and
H’s total alternative minimum taxable
income was $30,000. All of H’s income was
from his business and was reported on
Schedule C. Everything on the 2004 return
was properly reported, and there was no
alternative minimum tax liability. In 2005, H
experienced a net operating loss of $25,000
for regular tax purposes. H did not have a net
operating loss for alternative minimum tax
purposes. In February 2006, H and W file an
amended return for 2004 claiming the net
operating loss that was carried back from
2005. The loss is a proper deduction, but it
results in an alternative minimum tax
liability, which H and W do not report on the
amended return. In December 2007, a $5,500
deficiency is assessed on their 2004 joint
Federal income tax return resulting from the
unreported alternative minimum tax liability.

(ii) W and H divorce in January 2008, and
W elects to allocate the deficiency.

W’s AMT income for 2004: $120,000
H’s AMT income for 2004: $ 30,000
Total AMT income for 2004: $150,000
W’s share of AMT income for 2004: %5

($120,000/$150,000)

H’s share of AMT income for 2004: Vs

($30,000/$150,000)

(iii) W’s liability is limited $4,400 (%5 x
$5,500). H remains liable for the entire
deficiency because he did not make an
election to allocate the deficiency.

$5,000

Example 6. Requesting spouse receives a
benefit on the joint return from the
nonrequesting spouse’s erroneous item. (i) In
2001, H earns gross income of $4,000 from
his business, and W earns $50,000 of wage
income. On their 2001 joint Federal income
tax return, H deducts $20,000 of business
expenses resulting in a net loss from his
business of $16,000. H and W divorce in
September 2002, and on May 22, 2003, a
$5,200 deficiency is assessed with respect to
their 2001 joint return. W elects to allocate
the deficiency. The deficiency on the joint
return results from a disallowance of all of
H’s $20,000 of deductions.

(ii) Since H used only $4,000 of the
disallowed deductions to offset gross income
from his business, W benefitted from the
other $16,000 of the disallowed deductions
used to offset her wage income. Therefore,
$4,000 of the disallowed deductions are
allocable to H and $16,000 of the disallowed
deductions are allocable to W. W’s liability
is limited to $3,900 (32 of $5,200). If H also
elected to allocate the deficiency, H’s
election to allocate the $3,900 of the
deficiency to W would be invalid because H
had actual knowledge of the erroneous items.

Example 7. Calculation of requesting
spouse’s benefit on the joint return when the
nonrequesting spouse’s erroneous item is
partially disallowed. Assume the same facts
as in example 7, except that H deducts
$18,000 for business expenses on the joint
return, of which $16,000 are disallowed.
Since H used only $2,000 of the $16,000
disallowed deductions to offset gross income
from his business, W received benefit on the
return from the other $14,000 of the

$3,000 allocated deficiency
$2,000 Lifetime Learning Credit

disallowed deductions used to offset her
wage income. Therefore, $2,000 of the
disallowed deductions are allocable to H and
$14,000 of the disallowed deductions are
allocable to W. W’s liability is limited to
$4,550 (7/s of $5,200).

(6) Alternative allocation methods—
(i) Allocation based on applicable tax
rates. If a deficiency arises from two or
more erroneous items that are subject to
tax at different rates (e.g., ordinary
income and capital gain items), the
deficiency is allocated after first
separating the erroneous items into
categories according to their applicable
tax rate. After all erroneous items are
categorized, a separate allocation is
made with respect to each tax rate
category using the proportionate
allocation method of paragraph (d)(4) of
this section.

(ii) Allocation methods provided in
subsequent published guidance. The
Secretary may prescribe alternative
methods for allocating erroneous items
under section 6015(c) in subsequent
revenue rulings, revenue procedures, or
other appropriate guidance.

(iii) Example. The following example
illustrates the rules of this paragraph
(d)(6):

Example. Allocation based on applicable
tax rates. H and W timely file their 1998 joint
Federal income tax return. H and W divorce
in 1999. On July 13, 2001, a $5,100
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deficiency is assessed with respect to H and
W’s 1998 return. Of this deficiency, $2,000
results from unreported capital gain of $6,000
that is attributable to W and $4,000 of capital
gain that is attributable to H (both gains being
subject to tax at the 20% marginal rate). The
remaining $3,100 of the deficiency is
attributable to $10,000 of unreported
dividend income of H that is subject to tax

at a marginal rate of 31%. H and W both
timely elect to allocate the deficiency, and
qualify under this section to do so. There are
erroneous items subject to different tax rates;
thus, the alternative allocation method of this
paragraph (d)(6) applies. The three erroneous
items are first categorized according to their
applicable tax rates, then allocated. Of the
total amount of 20% tax rate items ($10,000),
60% is allocable to W and 40% is allocable
to H. Therefore, 60% of the $2,000 deficiency
attributable to these items (or $1,200) is
allocated to W. The remaining 40% of this
portion of the deficiency ($800) is allocated
to H. The only 31% tax rate item is allocable
to H. Accordingly, H is liable for $3,900 of
the deficiency ($800 + $3,100), and W is
liable for the remaining $1,200.

§1.6015-4 Equitable relief.

(a) A requesting spouse who files a
joint return for which a liability remains
unpaid and who does not qualify for full
relief under § 1.6015-2 or § 1.6015-3
may request equitable relief under this
section. The Internal Revenue Service
has the discretion to grant equitable
relief from joint and several liability to
a requesting spouse when, considering
all of the facts and circumstances, it
would be inequitable to hold the
requesting spouse jointly and severally
liable.

(b) This section may not be used to
circumvent the limitation of § 1.6015—
3(c)(1) (i.e., no refunds under § 1.6015—
3). Therefore, relief is not available
under this section to refund liabilities
already paid, for which the requesting
spouse would otherwise qualify for
relief under §1.6015-3.

(c) The Secretary will provide the
criteria to be used in determining
whether it is inequitable to hold a
requesting spouse jointly and severally
liable under this section in revenue
rulings, revenue procedures, or other
published guidance.

§1.6015-5 Time and manner for
requesting relief.

(a) Requesting relief. To elect the
application of § 1.6015-2 or § 1.6015-3,
or to request equitable relief under
§1.6015-4, a requesting spouse must
file Form 8857, ‘Request for Innocent
Spouse Relief (And Separation of
Liability and Equitable Relief)”’; submit
a written statement containing the same
information required on Form 8857,
which is signed under penalties of
perjury; or submit information in the
manner as may be prescribed by the

Secretary in relevant revenue rulings,
revenue procedures, or other published
guidance.

(b) Time period for filing a request for
relief—(1) In general. To elect the
application of § 1.6015—2 or § 1.6015-3,
or to request equitable relief under
§1.6015-4, a requesting spouse must
file Form 8857 or other similar
statement with the Internal Revenue
Service no later than two years from the
date of the first collection activity
against the requesting spouse after July
22,1998, with respect to the joint tax
liability.

(2) Definitions—(i) Collection activity.
For purposes of this paragraph (b),
collection activity means an
administrative levy or seizure described
by section 6331 to obtain property of the
requesting spouse; an offset of an
overpayment of the requesting spouse
against a liability under section 6402;
the filing of a suit by the United States
against the requesting spouse for the
collection of the joint tax liability; or the
filing of a claim by the United States in
a court proceeding in which the
requesting spouse is a party or which
involves property of the requesting
spouse. Collection activity does not
include a notice of intent to levy under
sections 6330 and 6331(d); the filing of
a Notice of Federal Tax Lien; or a
demand for payment of tax. The term
property of the requesting spouse, for
purposes of this paragraph, means
property in which the requesting spouse
has an ownership interest (other than
solely through the operation of
community property laws), including
property owned jointly with the
nonrequesting spouse.

(ii) Date of levy or seizure. For
purposes of this paragraph (b), if
tangible personal property or real
property is seized and is to be sold, a
notice of seizure is required under
section 6335(a). The date of levy or
seizure is the date the notice of seizure
is given. For more information on the
rules regarding notice of seizure, see
section 6502(b) and the regulations
thereunder. For purposes of this
paragraph (b), if a levy is made on cash
or intangible personal property that will
not be sold, the date of levy or seizure
is the date the notice of levy is made.
For more information on the rules
regarding levy, see section 6331 and the
regulations thereunder. For purposes of
this paragraph (b), if a notice of levy is
served by mail, the date of levy or
seizure is the date of delivery of the
notice of levy to the person on whom
the levy is made. For more information
on notices of levy served by mail, see
§301.6331-1(c) of this chapter.

(3) Requests for relief made before
commencement of collection activity.
An election or request for relief may be
made before collection activity has
commenced. For example, an election or
request for relief may be made in
connection with an audit or
examination of the joint return, or
pursuant to the pre-levy collection due
process (CDP) hearing procedures
pursuant to sections 6320 and 6330. For
more information on the rules regarding
pre-levy collection due process, see
§§301.6320-1T(e)(1) and (2), and
301.6330-1T(e)(1) and (2) of this
chapter. However, no request for relief
may be made before the date specified
in paragraph (b)(5) of this section.

(4) Examples. The following examples
illustrate the rules of this paragraph (b):

Example 1. On January 11, 2000, a notice
of intent to levy is mailed to H and W
regarding their 1997 joint Federal income tax
liability. The Internal Revenue Service levies
on W’s employer on June 5, 2000. The
Internal Revenue Service levies on H’s
employer on July 10, 2000. W must elect or
request relief by June 5, 2002, which is two
years after the Internal Revenue Service
levied on her wages. H must elect or request
relief by July 10, 2002, which is two years
after the Internal Revenue Service levied on
his wages.

Example 2. The Internal Revenue Service
levies on W’s bank, in which W maintains a
savings account, to collect a joint liability for
1995 on January 12, 1998. The bank complies
with the levy, which only partially satisfies
the liability. The Internal Revenue Service
takes no other collection actions. On July 24,
2000, W elects relief with respect to the
unpaid portion of the 1995 liability. W’s
election is timely because the Internal
Revenue Service has not taken any collection
activity after July 22, 1998; therefore, the
two-year period has not commenced.

Example 3. Assume the same facts as in
Example 2, except that the Internal Revenue
Service delivers a second levy on the bank
on July 23, 1998. W’s election is untimely
because it is filed more than two years after
the first collection activity after July 22, 1998.

Example 4. H and W do not remit full
payment with their timely filed joint Federal
income tax return for the 1989 tax year. No
collection activity is taken after July 22, 1998,
until the United States files a suit against
both H and W to reduce the tax assessment
to judgment and to foreclose the tax lien on
their jointly held residence on July 1, 1999.
H elects relief on October 2, 2000. The
election is timely because it is made within
two years of the filing of a collection suit by
the United States against H.

Example 5. W files a Chapter 7 bankruptcy
petition on July 10, 2000. On September 5,
2000, the United States files a proof of claim
for her joint 1998 income tax liability. W
elects relief with respect to the 1998 liability
on August 20, 2002. The election is timely
because it is made within two years of the
date the United States filed the claim in W’s
bankruptcy case.
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(5) Premature requests for relief. The
Secretary will not consider premature
claims for relief under § 1.6015-2,
§1.6015-3, or §1.6015—4. A premature
claim is a claim for relief that is filed for
a tax year prior to the receipt of a
notification of an audit or a letter or
notice from the Secretary indicating that
there may be an outstanding liability
with regard to that year. Such notices or
letters do not include notices issued
pursuant to section 6223 relating to
TEFRA partnership proceedings. A
premature claim is not considered an
election or request under § 1.6015—
1(g)(5).

(c) Effect of a final administrative
determination—(1) In general. A
requesting spouse is entitled to only one
final administrative determination of
relief under § 1.6015-1 for a given
assessment, unless the requesting
spouse properly submits a second
request for relief that is described in
§1.6015-1(g)(5).

(2) Example. The following example
illustrates the rule of this paragraph (c):

Example. In January 2001, W invests in tax
shelter P, and in February 2001, she starts her
own business selling crafts, from which she
earns $100,000 of net income for the year. H
and W file a joint return for tax year 2001,
on which they claim $20,000 in losses from
their investment in P, and they omit W’s self-
employment tax. In March 2003, the Internal
Revenue Service opens an audit under the
provisions of subchapter C of chapter 63 of
subtitle F of the Internal Revenue Code
(TEFRA partnership proceeding) and sends H
and W a notice under section 6223(a)(1). In
September 2003, the Internal Revenue
Service audits H and W’s 2001 joint return
regarding the omitted self-employment tax. H
may file a claim for relief from joint and
several liability for the self-employment tax
liability because he has received a
notification of an audit indicating that there
may be an outstanding liability on the joint
return. However, his claim for relief
regarding the TEFRA partnership proceeding
is premature under paragraph (b)(5) of this
section. H will have to wait until the Internal
Revenue Service sends him a notice of
computational adjustment or assesses the
liability from the TEFRA partnership
proceeding on H and W’s joint return before
he files a claim for relief with respect to any
such liability. The assessment relating to the
TEFRA partnership proceeding is separate
from the assessment for the self-employment
tax; therefore, H’s subsequent claim for relief
for the liability from the TEFRA partnership
proceeding is not precluded by his previous
claim for relief from the self-employment tax
liability under this paragraph (c).

§1.6015-6 Nonrequesting spouse’s notice
and opportunity to participate in
administrative proceedings.

(a) In general. (1) When the Secretary
receives an election under § 1.6015-2 or
§1.6015-3, or a request for relief under

§1.6015—4, the Secretary must send a
notice to the nonrequesting spouse’s last
known address that informs the
nonrequesting spouse of the requesting
spouse’s claim for relief. The notice
must provide the nonrequesting spouse
with an opportunity to submit any
information that should be considered
in determining whether the requesting
spouse should be granted relief from
joint and several liability. A
nonrequesting spouse is not required to
submit information under this section.
The Secretary has the discretion to share
with one spouse any of the information
submitted by the other spouse. At the
request of one spouse, the Secretary will
omit from shared documents the
spouse’s new name, address, employer,
telephone number, and any other
information that would reasonably
indicate the other spouse’s location.

(2) The Secretary must notify the
nonrequesting spouse of the Secretary’s
final determination with respect to the
requesting spouse’s claim for relief
under section 6015. However, the
nonrequesting spouse is not permitted
to appeal such determination.

(b) Information submitted. The
Secretary will consider all of the
information (as relevant to each
particular relief provision) that the
nonrequesting spouse submits in
determining whether relief from joint
and several liability is appropriate,
including information relating to the
following—

(1) The legal status of the requesting
and nonrequesting spouses’ marriage;

(2) The extent of the requesting
spouse’s knowledge of the erroneous
items or underpayment;

(3) The extent of the requesting
spouse’s knowledge or participation in
the family business or financial affairs;

(4) The requesting spouse’s education
level;

(5) The extent to which the requesting
spouse benefitted from the erroneous
items;

(6) Any asset transfers between the
spouses;

(7) Any indication of fraud on the part
of either spouse;

(8) Whether it would be inequitable,
within the meaning of §§1.6015-2(d)
and 1.6015—4(b), to hold the requesting
spouse jointly and severally liable for
the outstanding liability;

(9) The allocation or ownership of
items giving rise to the deficiency; and

(10) Anything else that may be
relevant to the determination of whether
relief from joint and several liability
should be granted.

(c) Effect of opportunity to participate.
The failure to submit information
pursuant to paragraph (b) of this section

does not affect the nonrequesting
spouse’s ability to seek relief from joint
and several liability for the same tax
year. However, information that the
nonrequesting spouse submits pursuant
to paragraph (b) of this section is
relevant in determining whether relief
from joint and several liability is
appropriate for the nonrequesting
spouse should the nonrequesting spouse
also submit an application for relief.

§1.6015-7 Tax Court review.

(a) In general. Requesting spouses
may petition the Tax Court to review the
denial of relief under § 1.6015-1.

(b) Time period for petitioning the
Tax Court. Pursuant to section 6015(e),
the requesting spouse may petition the
Tax Court to review a denial of relief
under § 1.6015—1 within the 90-day
period beginning on the date the final
determination letter is mailed. If the
Secretary does not mail the requesting
spouse a final determination letter
within 6 months of the date the
requesting spouse files an election
under § 1.6015-2 or § 1.6015-3, the
requesting spouse may petition the Tax
Court to review the election at any time
after the expiration of the 6-month
period, and before the expiration of the
90-day period beginning on the mailing
date of the final determination letter.
The Tax Court also may review a claim
for relief if Tax Court jurisdiction has
been acquired under section 6213(a) or
6330(d). For rules regarding petitioning
the Tax Court under section 6213(a) or
6330(d), see §§301.6213-1, 301.6330—
1T(f), and 301.6330-1T(g) of this
chapter.

(c) Restrictions on collection and
suspension of the running of the period
of limitations—(1) Restrictions on
collection under § 1.6015-2 or 1.6015-3.
Unless the Secretary determines that
collection will be jeopardized by delay,
no levy or proceeding in court shall be
made, begun, or prosecuted against a
requesting spouse electing the
application of § 1.6015-2 or § 1.6015-3
for the collection of any assessment to
which the election relates until the
expiration of the 90-day period
described in paragraph (b) of this
section, or if a petition is filed with the
Tax Court, until the decision of the Tax
Court becomes final under section 7481.
Notwithstanding the preceding
sentence, if the requesting spouse
appeals the Tax Court’s determination,
the Internal Revenue Service may
resume collection of the liability from
the requesting spouse on the date of the
Tax Court’s determination unless the
requesting spouse files an appeal bond
pursuant to the rules of section 7485.
For more information regarding the date
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on which a decision of the Tax Court
becomes final, see section 7481 and the
regulations thereunder. Jeopardy under
this paragraph (c)(1) means conditions
exist that would require an assessment
under section 6851 or 6861 and the
regulations thereunder.

2) Suspension of the running of the
period of limitations— (i) Relief under
§1.6015-2 or 1.6015-3. The running of
the period of limitations in section 6502
on collection against the requesting
spouse of the assessment to which an
election under § 1.6015-2 or § 1.6015-3
relates is suspended for the period
during which the Commissioner is
prohibited by paragraph (c)(1) of this
section from collecting by levy or a
proceeding in court and for 60 days
thereafter.

(ii) Relief under § 1.6015—4.If a
requesting spouse seeks only equitable
relief under § 1.6015—4, the restrictions
on collection of paragraph (c)(1) of this
section do not apply. The request for
relief does not suspend the running of
the period of limitations on collection.

(3% Definitions—(i) Levy. For purposes
of this paragraph (c), levy means an
administrative levy or seizure described
by section 6331.

(ii) Proceedings in court. For purposes
of this paragraph (c), proceedings in
court means suits filed by the United
States for the collection of Federal tax.
Proceedings in court does not refer to
the filing of pleadings and claims and
other participation by the Commissioner
or the United States in suits not filed by
the United States, including Tax Court
cases, refund suits, and bankruptcy
cases.

(iii) Assessment to which the election
relates. For purposes of this paragraph
(c), the assessment to which the election
relates is the entire assessment of the
deficiency to which the election relates,
even if the election is made with respect
to only part of that deficiency.

§1.6015-8 Applicable liabilities.

(a) In general. Sections 6015(b),
6015(c), and 6015(f) apply to liabilities
that arise after July 22, 1998, and to
liabilities that arose prior to July 22,
1998, that were not paid on or before
July 22, 1998.

({)) Liabilities paid on or before July
22, 1998. A requesting spouse seeking
relief from joint and several liability for
amounts paid on or before July 22, 1998,
must request relief under section
6013(e) and the regulations thereunder.

(c) Examples. The following examples
illustrate the rules of this section:

Example 1. H and W file a joint income tax
return for 1995 on April 15, 1996. There is
an understatement on the return attributable
to an omission of H’s wage income. On
October 15, 1998, H and W receive a 30-day
letter proposing a deficiency on the 1995

joint return. W pays the outstanding liability
in full on November 30, 1998. In March 1999,
W files Form 8857, requesting relief from
joint and several liability under section
6015(b). Although W’s liability arose prior to
July 22, 1998, it was unpaid as of that date.
Therefore, section 6015 is applicable.

Example 2. H and W file their 1995 joint
income tax return on April 15, 1996. On
October 14, 1997, a deficiency is assessed
regarding a disallowed business expense
deduction attributable to H. On June 30,
1998, the Internal Revenue Service levies on
W’s bank account in full satisfaction of the
outstanding liability. On August 31, 1998, W
files a request for relief from joint and several
liability. The liability arose prior to July 22,
1998, and it was paid as of July 22, 1998.
Therefore, section 6015 is not applicable and
section 6013(e) is applicable.

§1.6015-9 Effective date.

Sections 1.6015-0 through 1.6015-9
are applicable for all elections under
§1.6015-2 or § 1.6015-3 or any request
for relief under § 1.6015—4 filed on or
after federal regulations are published in
the Federal Register.

Charles Rossotti,

Commissioner of Internal Revenue.
[FR Doc. 01-8 Filed 1-16-01; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106030-98]
RIN 1545-AW50

Source of Income from Certain Space
and Ocean Activities; Also, Source of
Communications Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations under section
863(d) governing the source of income
from certain space and ocean activities.
It also contains proposed regulations
under sections 863(a), (d), and (e)
governing the source of income from
certain communications activity. This
document also contains proposed
regulations under sections 863(a) and
(b), amending the regulations in
§1.863-3 to conform those regulations
with these proposed regulations. This
document affects persons who conduct
activities in space, or on or under water
not within the jurisdiction of a foreign
country, possession of the United States,
or the United States (collectively, in
international water). This document
also affects persons who derive income
from transmission of communications.

In addition, this document provides
notice of a public hearing on these
proposed regulations.

DATES: Comments and outlines of oral
comments to be presented at the public
hearing scheduled for March 28, 2001,
at 10 a.m. must be received by March 7,
2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (Reg—106030-98), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-106030-98),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at: http://www.irs.ustreas.gov/
tax__regs/regslist.html. The public
hearing will be held in the auditorium,
seventh floor, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Anne
Shelburne, (202) 874—1490; concerning
submissions and the hearing, and/or to
be placed on the building access list to
attend the hearing, La Nita Van Dyke,
(202) 622—7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget
(OMB) for review in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)).

Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of Treasury,
Office of Information and Regulatory
Affairs, Washington, DC 20503, with
copies to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224. Comments on the collection of
information should be received by
March 19, 2001. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);
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How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information
requirements are in proposed § 1.863—
8(g) and in § 1.863-9(g). This
information is required by the IRS to
monitor compliance with the federal tax
rules for determining the source of
income from space or ocean activities,
or from transmission of
communications. The likely
respondents are taxpayers who conduct
space or ocean activities, or who derive
communications income. Responses to
this collection of information are
required to properly determine the
source of a taxpayer’s income from such
transactions.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Estimated total annual reporting/
recordkeeping burden: 1,200 hours. The
estimated annual burden per respondent
varies from 3 hours to 7 hours,
depending on individual circumstances,
with an estimated average of 5 hours.

Estimated number of respondents:
250.

Estimated annual frequency of
responses: One time per year.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

Background

This document contains proposed
regulations relating to the Income Tax
Regulations (CFR part 1) under sections
863(a), (b), (d), and (e) of the Internal
Revenue Code (Code). Congress enacted
section 863(d) and section 863(e) as part
of the Tax Reform Act of 1986 (Public
Law 99-514, 100 Stat. 2085) (the 1986
Act). Section 863(d) governs the source
of income derived from certain space
and ocean activities. Section 863(e)
governs the source of income derived

from international communications
activity.

Explanation of Provisions

These proposed regulations provide
two sets of rules, one in §1.863—-8 for
determining the source of income from
space and ocean activities, the other in
§ 1.863-9 for determining the source of
income from communications activity.
Section 1.863—9 provides rules for both
international communications income
(ICI) and other communications income.
The IRS and Treasury believe it is
appropriate to provide source rules for
both ICI and other communications
income in a single regulation.

The IRS and Treasury are fully aware
of the rapid technological evolution in
the space and communications
industries since Congress enacted
sections 863(d) and (e) in 1986, and
have attempted to take into account
these changes as well as changes in the
space and communications industries
and business practices and business
models. The IRS and Treasury recognize
that these regulations address important
issues for many different industries and
have worked closely with the industries
in drafting these rules. The IRS and
Treasury are interested in receiving
comments from these industries on how
to accommodate issues arising from the
use of new technologies, consistent with
the language and purpose of the
statutory provisions.

A. Space and Ocean Activity Under
Section 863(d)

1. Scope of § 1.863—8 of the Proposed
Regulations

Section 1.863—-8 of the proposed
regulations provides rules for sourcing
income derived from space and ocean
activity, notwithstanding other sections.
Proposed regulations § 1.863—8(a)
provides that a taxpayer derives income
from a space or ocean activity only if the
taxpayer conducts such activity directly.
This is consistent with the approach
that IRS and Treasury adopted in the
§ 1.863-3 regulations sourcing income
from inventory sales.

2. Source of Gross Income From Space
or Ocean Activity

a. General. Section 863(d)(1) states
that, except as provided in regulations,
any income derived from space or ocean
activity by a U.S. person will be U.S.
source income, and if derived by a
foreign person, foreign source income.
Proposed regulations § 1.863-8(b)(1)
provides that a U.S. person’s space or
ocean income is U.S. source. Proposed
regulations § 1.863—-8(b)(1) also states
the general rule that income derived by

a foreign person from a space or ocean
activity is foreign source income.
However, the proposed regulations
contain several exceptions to that
general rule.

Proposed regulations § 1.863—8(b)(2)
provides that if a foreign corporation is
50 percent or more owned by vote or
value (directly, indirectly, or
constructively) by U.S. persons and is
not a controlled foreign corporation
within the meaning of section 957
(CFQ), all income derived by the
corporation from space or ocean activity
is U.S. source income. This rule reflects
IRS and Treasury’s concern that U.S.
persons may use a foreign corporation
(for example, by incorporating a 50/50
joint venture with a foreign person,
thereby avoiding CFC status) to obtain
results that are inconsistent with the
purposes of this section. The IRS and
Treasury believe Congress granted
Treasury broad regulatory authority in
section 863(d) to prevent taxpayers from
circumventing the purposes of this
section.

Proposed regulations § 1.863—8(b)(3)
provides that if a foreign person is
engaged in a U.S. trade or business, the
foreign person’s income derived from a
space or ocean activity is presumed to
be U.S. source income. The rule reflects
IRS and Treasury’s concern that a
foreign person could engage in
significant economic activities in the
United States and avoid U.S. taxation of
space or ocean income derived from
such activities. For example, a foreign
satellite company established in a no-
tax jurisdiction could engage in
substantial activity in the United States
through launch facilities, yet pay no
U.S. or foreign tax on income arising
from leasing the satellites it launches.
The IRS and Treasury believe Congress
intended that a foreign person engaged
in substantial U.S. business in the
United States be subject to U.S. tax on
related space or ocean activity.

The IRS and Treasury recognize that
the presumption may be over-inclusive
in certain cases. Therefore, the proposed
regulations provide that if the foreign
person can allocate gross space or ocean
income between income from sources
within the United States, space, or
international water, and outside the
United States and space and
international water, to the satisfaction of
the Commissioner, based on the facts
and circumstances, which may include
functions performed, resources
employed, risks assumed, or other
contributions to value, income from
outside the United States and space and
international water will be treated as
foreign source income. When a foreign
person is entitled to the benefits of a tax
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treaty with the United States, such
person may elect to be taxed under the
rules of that treaty, so that, for example,
the United States would tax only
income attributable to a permanent
establishment of that foreign person,
regardless of the amount of income
considered effectively connected with a
U.S. trade or business.

b. Source Rules for Sales of Certain
Property. Taxpayers must apply the
rules of section 863(d) and these
proposed regulations to determine the
source of income from sales of property
purchased or produced by the taxpayer,
either when production occurs in whole
or in part in space or in international
water, or when the sale occurs in space
or in international water. The rules of
sections 861, 862, 863(a) and (b), and
865, and the regulations thereunder
apply only to the extent provided in
proposed regulations § 1.863-8(b)(4).

Proposed regulations § 1.863—
8(b)(4)(i) provides that income derived
from the sale of purchased property in
space or international water is sourced
under paragraph (b)(1), (2), or (3) of this
section. Proposed regulations § 1.863—
8(d)(2)(iii) provides that a sale occurs in
space or international water if either
property is located in space or
international water at the time the
rights, title, and interests pass to the
purchaser, or the property sold is for use
in space or international water. This
rule for determining if a sale takes place
in space or in international water
modifies for space and ocean activity
the rule in § 1.861-7(c) for otherwise
determining where a sale takes place.
The IRS and Treasury believe this rule
for determining the place of sale in the
case of space or ocean activity is
consistent with the legislative history of
section 863(d), indicating Congress
intended that space and ocean activity
be broadly defined. See S. Rept. No.
313, 99th Cong., 2d Sess. 357 (1986)
(Senate Report). It is also consistent
with the language of the Senate Report
stating that the committee did not
intend to override the title passage rule
for sales of property on the high seas.
Consistent with this language, proposed
regulations § 1.863—-8(d)(1)(ii) excludes
from the definition of ocean activity the
sale of inventory on international water,
and the source of income from such
sales continues to be determined under
§1.861-7(c).

Proposed regulations § 1.863—
8(b)(4)(ii) provides rules for income
derived from the sale of property
produced by the taxpayer. To determine
the source of income derived from the
sale of property produced by the
taxpayer, proposed regulations § 1.863—
8(b)(4)(ii)(A) provides that the taxpayer

must divide gross income from such
sale equally between production activity
and sales activity. Thus, one-half of the
taxpayer’s gross income is attributed to
production activity, and the other one-
half of such gross income is attributed

to sales activity.

Proposed regulations § 1.863—
8(b)(4)(ii)(A) provides that income
attributable to sales activity is sourced
applying the rules applicable to the sale
of purchased property. If the taxpayer
sells such property in space or
international water, the source of
income attributable to sales activity is
determined under paragraph (b)(1), (2),
or (3). If the taxpayer sells such property
outside space and outside international
water, the source of income attributable
to sales activity is determined under
§1.863-3(c)(2). Proposed regulations
§1.863-8(b)(4)(ii)(B) provides that
income attributable to production
activity, when production occurs only
in space or in international water, is
sourced under paragraphs (b)(1), (2), or
(3). When production occurs only
outside space and international water,
income attributable to production
activity is sourced under § 1.863-3(c)(1).
When production activity occurs both in
space or in international water and
outside space and international water,
proposed regulations § 1.863—
8(b)(4)(ii)(C) splits the income attributed
to production activity between
production activities occurring in space
or in international water, and
production activities occurring outside
space and international water. Gross
income must be allocated to the
satisfaction of the Commissioner, based
on all relevant facts and circumstances,
which may include functions
performed, resources employed, risks
assumed, and any other contributions to
the value of the property. The source of
gross income attributable to production
activities in space or in international
water is sourced under paragraphs
(b)(1), (2), or (3). The source of gross
income attributable to production
activities outside space and
international water is determined under
§1.863-3(c)(1).

c. Special Rule for Determining the
Source of Income from Services.
Proposed regulations § 1.863-8(b)(5)
provides that income derived from the
performance of services in space or in
international water is sourced under
paragraph (b)(1), (2), or (3). Proposed
regulations § 1.863-8(d)(2)(ii)(A)
provides that a performance of a service
is a space or ocean activity when a part
of the service, even if de minimis, is
performed in space or in international
water. The IRS and Treasury believe
that Congress intended a broad range of

activities be treated as space or ocean
activities.

The IRS and Treasury recognize that
this rule may be over-inclusive in
certain cases. Therefore, proposed
regulations § 1.863—-8(b)(5) provides that
the taxpayer can allocate gross income
derived from the performance of the
service between activities that occur in
space or international water and
activities that occur outside space and
international water, to the satisfaction of
the Commissioner, based on facts and
circumstances, which may include
functions performed, resources
employed, risks assumed, or other
contributions to value. Gross income
allocated to activities occurring outside
space and international water will be
sourced under sections 861, 862, 863,
and 865 of the Code.

d. Special Rule for Determining the
Source of Communications Income. A
communications activity, as defined in
proposed regulations § 1.863—9(d), also
can be a space or ocean activity.
Pursuant to the authority granted in
section 863(d)(1), proposed regulations
§ 1.863-8(b)(6) provides that income
from communications activity that is
also a space or ocean activity is sourced
under proposed regulations § 1.863—
9(b).

3. Taxable Income

When a taxpayer allocates gross
income under paragraph (b)(3)
(allocation for certain foreign persons),
paragraph (b)(4)(ii)(C) (allocation
between production occurring in space
or international water and production
occurring outside), or paragraph (b)(5)
(allocation between services occurring
in space or international water and
those occurring outside) of this section,
the taxpayer must allocate or apportion
expenses, losses, and other deductions
under §§ 1.861-8 through 1.861-14T of
the regulations to the class of gross
income, which must include the total
income so allocated in each case. A
taxpayer must then apply the rules of
§§1.861-8 through 1.861-14T to
properly allocate or apportion amounts
of expenses, losses, and other
deductions allocated or apportioned to
such class of gross income between
gross income from sources within the
United States and without the United
States.

When a taxpayer must allocate gross
income to the satisfaction of the
Commissioner based on the facts and
circumstances, IRS and Treasury believe
that such allocations would be based
generally on section 482 principles.
However, IRS and Treasury solicit
comments on this approach, including
specific comments and examples on
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alternative methods that could be used
to make these allocations.

4. Definition of Space and Ocean
Activity

a. General Rules. Section 863(d)(2)
provides that space or ocean activity
means any activity conducted in space,
and any activity conducted in or under
water not within the jurisdiction of the
United States or a foreign country.
Proposed regulations § 1.863—38(d)(1)(i)
defines space as any area not within the
jurisdiction (as recognized by the
United States) of a foreign country,
possession of the United States, or the
United States, and not in international
water.

Proposed regulations § 1.863—
8(d)(1)(i) provides that space activity is
any activity conducted in space, with
certain exceptions. Space activity
includes performance and provision of
services in space, leasing of equipment
or other property, including spacecraft
(e.g., satellites) or transponders, located
in space, licensing of technology or
other intangibles for use in space, and
the production, processing, or creation
of property in space. Space activity
includes the sale of property in space.
Space activity also includes
underwriting income from the insurance
of risks on activities that produce
income derived from space activity. The
inclusion of such underwriting income
is consistent with language in the
Senate Report. See Senate Report at 357.

Proposed regulations § 1.863—
8(d)(1)(ii) provides that ocean activity is
any activity conducted in international
water, with certain exceptions. Ocean
activity includes performance and
provision of services in international
water, leasing of equipment or other
property located in international water,
licensing of technology or other
intangibles for use in international
water, and the production, processing,
or creation of property in international
water. Ocean activity includes the sale
of property in international water, and
the sale of inventory under international
water, but does not include the selling
of inventory if the sale takes place on
international water. Thus, if property
sold on international water is inventory
property, income attributable to sales
activity is sourced under § 1.861-7(c).

Ocean activity also includes
underwriting income from the insurance
of risks on activities that produce
income derived from ocean activity. The
inclusion of such underwriting income
is consistent with language in the
Senate Report. See Senate Report at 357.

Ocean activity also includes any
activity performed in Antarctica. Ocean
activity further includes the leasing of a

vessel if such vessel does not transport
cargo or persons for hire between ports-
of-call. Thus, for example, income
earned by a lessor of a vessel that is to
engage only in research activities in
international water is ocean income.
Ocean activity also includes the leasing
of drilling rigs, extraction of minerals,
and performance and provision of
services related thereto, to the extent the
mines, oil and gas wells, or other
natural deposits are not within the
jurisdiction of the United States, U.S.
possessions, or any foreign country (as
defined in section 638).

Based on legislative history, the IRS
and Treasury believe space and ocean
activity should be broadly defined based
on legislative history. The legislative
history clearly indicates that Congress
intended to characterize certain land
based activity as space or ocean activity.
See Senate Report at 357. Consistent
with that determination, the proposed
regulations provide that when activities
occur both in space or in international
water and outside space and
international water, and constitute parts
of a single transaction described in
§1.863-8(d)(1), the transaction will be
characterized as space or ocean activity.
Thus, for example, income from the
lease of equipment located in space will
be sourced in its entirety under section
863(d), even though certain functions
associated with the transaction may be
performed outside space and
international water. The rules of this
section for defining space or ocean
activity by combining activities
occurring both in space or in
international water and outside space
and international water simply reflect
existing principles for characterizing a
transaction, and are fully consistent
with rules for characterizing income for
purposes of other source rules.
Taxpayers enjoy flexibility in
structuring their transactions that will
be characterized under existing
principles. To ensure the statutory
purpose is not circumvented, the
Commissioner may treat parts of a
transaction as separate transactions, or
combine separate transactions as a
single transaction.

Certain activities occurring in space
or international water are not
considered either space or ocean
activity. Proposed regulations § 1.863—
8(d)(3)(i) provides that space or ocean
activity does not include any activity
giving rise to transportation income as
defined in section 863(c). Proposed
regulations § 1.863-8(d)(3)(ii) provides
that space or ocean activity also does
not include any activity with respect to
mines, oil and gas wells, or other
natural deposits to the extent the mines

or wells are located within the
jurisdiction (as recognized by the
United States) of any country, including
the United States and its possessions (as
defined in section 638). Proposed
regulations § 1.863—-8(d)(3)(iii) provides
that space or ocean activity does not
include any activity giving rise to
international communications income
as defined in proposed regulations
§1.863-9(d)(3)(ii). These exceptions are
consistent with section 863(d)(2)(B) of
the Code.

b. Special Rules in Determining Space
or Ocean Activity. Proposed regulations
§ 1.863-8(d)(2)(ii)(A) provides that
services are performed in space or in
international water if functions are
performed, resources employed, risks
assumed, or other contributions to the
value of the transaction occur in space
or international water, whether such
contributions are performed by
personnel, or equipment, or otherwise.
The IRS and Treasury believe that all
contributions to a transaction’s value,
whether contributed by personnel,
equipment, or otherwise, should be
considered in determining whether
services are performed in space or
international water.

Proposed regulations § 1.863—
8(d)(2)(ii)(A) provides that the
performance of a service is treated as a
space or ocean activity if a part of the
service is performed in space or
international water. The IRS and
Treasury recognize that this rule may be
over-inclusive in certain cases.
Therefore, proposed regulations
§ 1.863-8(d)(2)(ii)(B) provides that the
performance of a service will not be a
space or ocean activity if the only
activity of the taxpayer in space or in
international water is to facilitate the
taxpayer’s own communications, as part
of provision or delivery of a service by
the taxpayer, and that service would not
otherwise be in whole or in part a space
or ocean activity. Several examples in
the regulations illustrate this facilitation
exception. The IRS and Treasury
recognize that taxpayers may use
communications services in conducting
a business, and the fact that such
communications may be routed through
space or international water instead of
by way of land should not produce
differences in the source of the
taxpayer’s income derived from such
service.

5. Treatment of Partnerships

Proposed regulations § 1.863—-8(e)
provides that for U.S. partnerships,
section 863(d) and the regulations
thereunder will be applied at the
partnership level. The IRS and Treasury
believe this rule is consistent with
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section 7701(a)(30)(B), which defines a
U.S. person as a domestic partnership.
For foreign partnerships, section 863(d)
and the regulations thereunder will be
applied at the partner level. The
proposed regulations provide a different
rule for foreign partnerships because
IRS and Treasury are concerned that
U.S. persons may use a foreign
partnership to circumvent the purposes
of this section. For example, two U.S.
persons by the simple expediency of
forming a foreign partnership can
change significantly the U.S. tax
consequences under section 863(d).

6. Reporting and Documentation
Requirements

When a taxpayer allocates gross
income to the satisfaction of the
Commissioner under § 1.863-8(b)(3)
(income of certain foreign persons),

§ 1.863-8(b)(4)(ii)(C) (certain production
activity), or under § 1.863—8(b)(5)
(services) of the proposed regulations,
the taxpayer must do so by making the
allocation on a timely filed original
return (including extensions). An
amended return does not qualify, and
section 9100 relief will not be available.
In all cases, a taxpayer must maintain
contemporaneous documentation
regarding the allocation of gross income,
and allocation of expenses, losses, and
other deductions, the methodology
used, and the circumstances justifying
use of that methodology. The taxpayer
must produce such documentation
within 30 days upon request.

B. Communications Activity Under
Sections 863(a), (d), and (e)

1. Scope

Section 1.863-9 of the proposed
regulations provides rules for sourcing
income derived from communications
activity, notwithstanding any other
section. Pursuant to proposed
regulations § 1.863-8, these source rules
apply to communications activity that is
also space or ocean activity.

2. Source of Gross Income Derived From
Communications Activity

a. International Communications
Income. Section 863(e)(1)(A) states that
any international communications
income of a U.S. person will be sourced
50 percent to the United States and 50
percent to foreign sources. Proposed
regulations § 1.863-9(b)(2)(i) provides
that international communications
income of a U.S. person will be sourced
50 percent to the United States and 50
percent to foreign sources.

Section 863(e)(1)(B)(i) provides that
any international communications
income of a foreign person will be

foreign source income except as
provided in regulations or in section
863(e)(1)(B)(ii). Proposed regulations
§1.863—-9(b)(2)(i1)(A) states the general
rule that international communications
income of a foreign person is foreign
source income. However, the proposed
regulations contain several exceptions
to the general rule.

Proposed regulations § 1.863—
9(b)(2)(ii)(B) states that if a foreign
corporation is 50 percent or more
owned by vote or value (directly,
indirectly, or constructively) by U.S.
persons, or is a controlled foreign
corporation within the meaning of
section 957, all international
communications income is U.S. source
income. This rule reflects IRS and
Treasury’s concern that U.S. persons
may use a foreign corporation to obtain
benefits that are inconsistent with the
purposes of this section.

Section 863(e)(1)(B)(ii) provides that
if a foreign person has a U.S. fixed place
of business, international
communications income attributable to
the fixed place of business is U.S.
source income. Consistent with section
863(e)(1)(B)(ii), proposed regulations
§1.863—9(b)(2)(ii)(C) states that if a
foreign person, other than a foreign
person described in paragraph
(b)(2)(i1)(A), maintains an office or other
fixed place of business in the United
States, any international
communications income attributable to
the office or other fixed place of
business is U.S. source income. The
principles of section 864(c)(5) will
apply to determine whether a foreign
person has an office or fixed place of
business in the United States. This rule
does not apply if the foreign person is
engaged in a U.S. trade or business.

Proposed regulations § 1.863—
9(b)(2)(ii)(D) provides that if a foreign
person is engaged in a U.S. trade or
business, the foreign person’s
international communications income is
presumed to be U.S. source income. The
rule reflects IRS and Treasury’s concern
that a foreign person could avoid a U.S.
fixed place of business under section
863(e)(1)(B)(ii), yet engage in significant
communications activity in the United
States.

The IRS and Treasury believe
Congress intended that a foreign person
engaged in substantial U.S. business in
the United States be subject to U.S. tax
on that communications activity.

The IRS and Treasury recognize that
this rule may be over-inclusive in
certain cases. Therefore, the proposed
regulations provide that if the foreign
person can allocate income to
international communications activity
outside the United States and space and

international water, to the satisfaction of
the Commissioner, based on the facts
and circumstances, which may include
functions performed, resources
employed, risks assumed, or other
contributions to value, then the income
allocated to such communications
activity outside the United States and
space and international water will be
foreign source income. When a foreign
person is entitled to the benefits of a tax
treaty with the United States, such
person may elect to be taxed under the
rules of that treaty, so that, for example,
the United States would tax only
income attributable to a permanent
establishment of that foreign person,
regardless of the amount of income
considered effectively connected with a
U.S. trade or business.

b. Other Communications Income.
The proposed regulations also provide
rules, for both U.S. and foreign persons,
for determining the source of income
from communications activity that does
not qualify as international
communications activity. The IRS and
Treasury believe rules that address
income from other communications
activities are necessary based on the
legislative history. See Senate Report at
357.

Proposed regulations § 1.863—9(b)(3)
states that the source of income derived
by either a U.S. or foreign person from
U.S. communications activity is U.S.
source income. Proposed regulations
§1.863—-9(b)(4) states that the source of
income derived by either a U.S. or
foreign person from foreign
communications activity is foreign
source income. Proposed regulations
§1.863—9(b)(5) states that the source of
income derived from space/ocean
communications activity is determined
under section 863(d) and the regulations
thereunder.

3. Taxable Income

When a taxpayer allocates gross
income under paragraph (b)(2)(ii)(D)
(certain foreign persons), or (d)(1)(ii)
(determining a communications
activity), the taxpayer must allocate or
apportion expenses, losses, and other
deductions as prescribed in §§1.861-8
through 1.861-14T of the regulations to
the class of gross income, which must
include the total income so allocated in
each case. A taxpayer must then apply
the rules of §§1.861-8 through 1.861—
14T of the regulations to properly
allocate or apportion amounts of
expenses, losses, and other deductions
allocated or apportioned to such gross
income between gross income from
sources within the United States and
without the United States. For amounts
of expenses, losses, and other
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deductions allocated or apportioned to
gross income derived from international
communications activity, when the
source of income is determined under
the 50/50 method of paragraph (b)(2)(i),
taxpayers must apportion expenses and
other deductions between U.S. and
foreign sources pro rata based on the
relative amounts of U.S. and foreign
source gross income. Research and
experimental expenditures qualifying
under § 1.861—-17 are allocated under
that section.

When a taxpayer must allocate gross
income to the satisfaction of the
Commissioner based on the facts and
circumstances, IRS and Treasury believe
that such allocations would be based
generally on section 482 principles.
However, IRS and Treasury solicit
comments on this approach, including
specific comments and examples on
alternative methods that could be used
to make these allocations.

4. Definition of Communications
Activity and Income Derived From
Communications Activity

a. Communications Activity. Proposed
regulations § 1.863—9(d)(1) defines a
communications activity as an activity
consisting solely in the delivery by
transmission of communications or data
(communications). The definition of a
communications activity is limited to
the function of transmitting a particular
communication from point A to point B.
The delivery of communications by
means other than transmission, for
example, delivery of a letter is not a
communications activity. The IRS and
Treasury believe that this narrow
definition of communications activity is
consistent with the legislative history of
section 863(e). See Senate Report at 357.

The provision of capacity to transmit
communications or data is considered to
be a communications activity. For
example, the provision of satellite
transponder capacity can qualify as a
communications activity.

The provision of content or any other
additional service will not be treated as
a communications activity unless de
minimis. For example, changes in the
form of a voice communication when
switching from analog technology to
digital data for Internet telephony
would be disregarded in determining
whether there has been a transmission
of communications within the meaning
of proposed regulations § 1.863-9(d).
However, payment for information from
a data base sent electronically, or for
income attributable to an entertainment
event transmitted electronically, would
not be income derived from a
communications activity.

When the provision of content or any
other services is de minimis, such
content or services are ignored, and the
transaction will be treated solely as the
transmission of communications within
the meaning of proposed regulations
§1.863-9(d)(1). The determination of
whether the provision of content or
other services is de minimis should be
based on all the facts and
circumstances. The IRS and Treasury
believe the exclusion of content and
other services is consistent with the
legislative history of section 863(e). No
evidence exists in the Congressional
testimony or in the legislative history
that content provided by transmission
was to be considered a communications
activity.

Proposed regulations § 1.863—
9(d)(1)(ii) requires that a transaction
encompassing non-de minimis
communications activities and non-de
minimis non-communications activities
must be broken into parts and each part
treated as a separate transaction.
Proposed regulations § 1.863—9(d)(1)(ii)
states that gross income derived from
the activities must be allocated to each
separate transaction, to the satisfaction
of the Commissioner, based on all
relevant facts and circumstances, which
may include functions performed,
resources employed, risks assumed, and
any other contributions to the value of
the respective transactions. For
example, a payment by an advertiser to
a TV broadcast station may be in part a
payment for transmission of the
advertisement, but could also be a
payment for other property or services,
for example the transmitter’s ability to
reach a particular market or audience.
Such activities, if not de minimis, must
be treated as non-communications
activities under § 1.863—9(d)(1)(ii) of the
proposed regulations.

To ensure the statutory purposes are
not circumvented, the Commissioner
may treat parts of a transaction as
separate transactions, or construe
separate transactions as a single
transaction.

b. Income Derived from
Communications Activity. Income
derived from communications activity is
defined in proposed regulations
§1.863—-9(d)(2) as income derived from
the transmission of communications,
including income derived from the
provision of capacity to transmit
communications. There is no
requirement that the income recipient
perform the transmission function. This
rule reflects IRS and Treasury’s
understanding that those providing
communications services often use
capacity owned or operated by others.
However, income is derived from

communications activity only if the
taxpayer is paid to transmit, and bears
the risk of transmitting, the
communications.

c. Character of Communications
Activity. Proposed regulations § 1.863—
9(d)(3) provides rules for characterizing
income derived from a communications
activity for purposes of sourcing the
income derived from such activity. The
character of income derived from
communications activity is determined
by establishing the two points between
which the taxpayer is paid to transmit,
and bears the risk of transmitting, the
communication. Under the paid-to-do
rule, the path the communication takes
between the two points is not relevant
in determining the character of the
transmission. If a taxpayer is paid to
take a communication from one point to
another point, income derived from the
transmission is characterized based on
the transmission between those two
points, even though the taxpayer
contracts out part of the transmission to
another. This rule reflects IRS and
Treasury’s recognition that those
providing communications often use the
network owned or operated by others.
Several examples in the proposed
regulations illustrate the paid-to-do rule.

Proposed regulations § 1.863—
9(d)(3)(ii) defines income derived from
international communications activity
as the transmission from a point in the
United States and a point in a foreign
country (or a possession of the United
States). Proposed regulations § 1.863—
9(d)(3)(iii) defines income derived from
U.S. communications activity as the
transmission between two points in the
United States or a point in the United
States and a point in space or
international water.

Proposed regulations § 1.863—
9(d)(3)(iv) defines income derived from
foreign communications activity as the
transmission between two points either
in a foreign country or in foreign
countries or a point in a foreign country
and a point in space or international
water. Proposed regulations § 1.863—
9(d)(3)(v) defines income derived from
space/ocean communications activity as
the transmission between a point in
space or international water and another
point in space or international water.
The IRS and Treasury believe these
rules are consistent with the legislative
history. See Senate Report at 357.

When the taxpayer cannot establish
the two points between which the
taxpayer is paid to transmit, the source
of income derived from such activity,
for either a U.S. or foreign person, is
U.S. source income. Thus, for example,
when a provider of communications
services provides both local and
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international long distance along with
cable services in one-price bundles for
a set amount each month, tracing each
transmission may not be possible or
practical. In such cases, the source of
income derived from communications
activity is U.S. source income. The IRS
and Treasury understand that many in
the communications industry may not
consider it practical or possible to prove
the end points of the communications
the taxpayer transmits. The IRS and
Treasury solicit comments as to
proposals for those situations when
taxpayers cannot establish the points
between which the taxpayer is paid to
transmit the communications.

5. Treatment of Partnerships

Proposed regulations § 1.863-9(e)
provides, in general, that for U.S.
partnerships, section 863(e) and the
regulations thereunder will be applied
at the partnership level. The IRS and
Treasury believe this rule is consistent
with section 7701(a)(30)(B), which
defines a U.S. person as a domestic
partnership. For foreign partnerships,
and in the case of a U.S. partnership in
which 50 percent or more of the
partnership interests are owned by
foreign persons, section 863(e) and the
regulations thereunder will be applied
at the partner level. The proposed
regulations provide a different rule for
foreign partnerships and for U.S.
partnerships with substantial foreign
ownership because the IRS and
Treasury are concerned that U.S.
persons may use such partnerships to
circumvent the purposes of this section.

6. Reporting Rules and Documentation
Requirements

When a taxpayer allocates gross
income to the satisfaction of the
Commissioner under proposed
regulations § 1.863-9(b)(2)(ii)(D) (certain
foreign persons) or -(d)(1)(ii)
(determining a communications
activity), it does so by making the
allocation on a timely filed original
return (including extensions). An
amended return does not qualify, and
section 9100 relief will not be available.
In all cases, a taxpayer must maintain
contemporaneous documentation
regarding the allocation of gross income,
and allocation of expenses, losses and
other deductions, the methodology
used, and the circumstances justifying
use of that methodology. The taxpayer
must produce such documentation
within 30 days upon request.

C. Amendment to the § 1.863-3
Regulations

These proposed regulations amend
the regulations under § 1.863-3 for

determining the source of income in
certain inventory sales.

The regulations provide that in
determining the source of income from
sales of property when the property is
either (i) produced in whole or in part
in space or in international water, or (ii)
sold in space or in international water,
the rules of § 1.863—-8 of the proposed
regulations apply. The rules of sections
863 (a) and (b), and the regulations
under those sections, do not apply to
determine the source of income in such
cases, except to the extent provided in
§1.863-8 of the proposed regulations.
The proposed regulations in § 1.863—
8(b)(4)(ii)(A) provide, however, that the
source of income from sales of inventory
on international water continues to be
sourced under § 1.863—-3(c)(2). The
regulations in § 1.863-3(a)(1) and
-3(c)(1)(i)(A) are amended to reflect
these provisions.

The proposed regulations also amend
§1.863-3(c)(2) to provide that the place
of sale will be presumed to be the
United States, for purposes of that
section, when property is produced in
the United States and the property is
sold to a U.S. resident for use,
consumption, or disposition in space.
See § 1.864—6(b)(3) for determining
whether property is used in space and
whether the sale is to a U.S. resident.

These rules reflect the views of
Treasury and the IRS that sales of
satellites or transponders by a U.S.
resident in space should produce U.S.
source income. These rules also reflect
the view that sales of such property by
a U.S. resident to a U.S. purchaser
should produce U.S. source income.
Treasury and the IRS believe that these
provisions are consistent with Congress’
intent in enacting section 863(d) to tax
U.S. persons on a residency basis on
income that is not likely to be subject
to foreign tax by a foreign country. It is
also consistent with the tax policy of the
foreign tax credit that income not likely
to be subject to foreign tax should not
be treated as foreign source income,
which would inappropriately allow
taxpayers with excess foreign tax credits
to shelter this income from U.S. tax.

Proposed Effective Dates

These regulations are proposed to
apply for taxable years beginning on or
after the date that is 30 days after the
date of publication of final regulations
in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It

is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the fact that the rules of this section
principally impact large multinationals
who pay foreign taxes on substantial
foreign operations and therefore the
rules will impact very few small
entities. Moreover, in those few
instances where the rules of this section
impact small entities, the economic
impact on such entities is not likely to
be significant. Accordingly, a regulatory
flexibility analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely (in
the manner described under the
ADDRESSES caption) to the IRS. The IRS
and Treasury specifically request
comments on the clarity of the proposed
regulations and how they may be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for March 28, 2001, at 10 a.m., in the
auditorium, seventh floor, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the 10th Street entrance,
located between Constitution and
Pennsylvania Avenues, NW. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit comments and an outline
of topics to be discussed and the time
to be devoted to each topic (in the
manner described under the ADDRESSES
caption of this preamble) by March 7,
2001.

A period of 10 minutes will be
allotted to each person for making
comments.
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An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Anne Shelburne, Office of
Associate Chief Counsel (International).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.863—8 also issued under 26
U.S.C. 863(a), (b) and (d).

Section 1.863—-9 also issued under 26
U.S.C. 863(a), (d) and (e). * * *

Par. 2 Section 1.863-3 is amended by:

1. Adding a sentence after the first
sentence in paragraph (a)(1).

2. Adding a sentence at the end of
paragraph (c)(1)(i)(A).

3. Adding three sentences, one after
the current first sentence of paragraph
(c)(2), and the other two sentences after
the current second sentence of
paragraph (c)(2).

The additions read as follows:

§1.863-3 Allocation and apportionment of
income from certain sales of inventory.

(a) * * * (1) * * *To determine the
source of income from sales of property
produced by the taxpayer, when the
property is either produced in whole or
in part in space or on or under water not
within the jurisdiction (as recognized by
the United States) of a foreign country,
possession of the United States, or the
United States (in international water), or
is sold in space or in international
water, the rules of § 1.863-8 apply, and
the rules of this section do not apply,
except to the extent provided in
§1.863—8. * * *

* * * * *

(C)***(l]***(i]***(A)**
* For rules regarding the source of
income when production takes place, in
whole or in part, in space or in
international water, the rules of § 1.863—
8 apply, and the rules of this section do

not apply except to the extent provided
in §1.863-8.
* * * * *

(c)(2) * * * Notwithstanding any other
provision, for rules regarding the source
of income when a sale takes place in
space or in international water, the rules
of § 1.863-8 apply, and the rules of this
section do not apply except to the extent
provided in § 1.863—8. * * * The place
of sale will be presumed to be the
United States under this rule when
property is produced in the United
States and the property is sold to a U.S.
resident, who uses the property in space
or in international water. In such cases,
the property will be treated as sold for
use, consumption, or disposition in the
United States.

* * * * *

Par. 3 Section 1.863-8 and 1.863-9

are added to read as follows:

§1.863-8 Source of income from space
and ocean activity under section 863(d).

(a) In general. Income of a U.S. or a
foreign person derived from space or
ocean activity (space or ocean income)
is sourced under the rules of this
section, notwithstanding any other
provision, including sections 861, 862,
863, and 865. A taxpayer will not be
considered to derive income from space
or ocean activity, as defined in
paragraph (d) of this section, if such
activity is performed by another person,
subject to the rules for the treatment of
consolidated groups in section § 1.1502—
13.

(b) Source of gross income from space
or ocean activity—(1) In general. Income
derived by a U.S. person from space or
ocean activity is income from sources
within the United States, except as
otherwise provided in this paragraph
(b). Income derived by a person other
than a United States person from space
or ocean activity is income from sources
without the United States, except as
otherwise provided in this paragraph
(b).
(2) Income derived by certain foreign
corporations. If a U.S. person or U.S.
persons own 50 percent or more of the
vote or value of the stock of a foreign
corporation (directly, indirectly or
constructively) that is not a controlled
foreign corporation within the meaning
of section 957, all income derived by
that foreign corporation from space or
ocean activity is U.S. source income.

(3) Income derived by foreign persons
engaged in a U.S. trade or business. If
a foreign person, other than a controlled
foreign corporation within the meaning
of section 957 or a foreign person
described in paragraph (b)(2) of this
section, is engaged in a U.S. trade or
business, all income derived by that

person from space or ocean activity is
presumed to be U.S. source income.
However, if the foreign person can
allocate income between sources within
the United States, or space, or
international water, and sources outside
the United States and space and
international water, to the satisfaction of
the Commissioner, based on the facts
and circumstances, which may include
functions performed, resources
employed, risks assumed, or other
contributions to value, then space or
ocean income allocated to sources
outside the United States and space and
international water shall be treated as
from sources outside the United States.

(4) Source rules for income from
certain sales of property—(i) Sales of
purchased property. When a taxpayer
sells property in space or in
international water, the source of gross
income shall be determined under
paragraph (b)(1), (2), or (3) of this
section as applicable. However, if
inventory, within the meaning of
section 1221(1), is sold on international
water, the source of income shall be
determined under § 1.863-3(c)(2).

(ii) Sales of property produced by the
taxpayer—(A) General. If the taxpayer
both produces property and also sells
such property, the taxpayer must divide
gross income from such sales between
production activity and sales activity
under the 50/50 method as described in
this paragraph (b)(4)(ii)(A). Under the
50/50 method, one-half of the taxpayer’s
gross income will be considered income
attributable to production activity, and
the source of that income will be
determined under paragraphs
(b)(4)(ii)(B) or (C) of this section. The
remaining one-half of such gross income
will be considered income attributable
to sales activity and the source of that
income will be determined under
paragraph (b)(4)(i) of this section.
However, if the taxpayer sells such
property outside space and outside
international water, the source of gross
income attributable to sales activity will
be determined under § 1.863-3(c)(2).

(B) Production only in space or in
international water, or only outside
space and international water. When
production occurs only in space or in
international water, income attributable
to production activity is sourced under
paragraph (b)(1), (2), or (3) of this
section as space or ocean income. When
production occurs only outside space
and international water, income
attributable to production activity is
sourced under § 1.863-3(c)(1).

(C) Production both in space or in
international water and outside space
and international water. When property
is produced in space or in international
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water and outside space and
international water, gross income must
be allocated to production occurring in
space or in international water and
production occurring outside space and
international water, to the satisfaction of
the Commissioner, based on all the facts
and circumstances, which may include
functions performed, resources
employed, risks assumed, and any other
contributions to value. The source of
gross income allocated to space or
international water is determined under
paragraph (b)(1), (2), or (3) of this
section. The source of gross income
allocated outside space and
international water is determined under
§1.863-3(c)(1).

(5) Special rule for determining the
source of gross income from services. If
a transaction characterized as the
performance of services constitutes a
space or ocean activity by reason of the
performance of part of the service in
space or in international water, as
determined under paragraph
(d)(2)(i1)(A) of this section, the source of
all gross income derived from such
transaction of which such performance
is a part is determined under paragraph
(b)(1), (2), or (3) of this section.
However, if the taxpayer can allocate
gross income between performance
occurring outside space and
international water, and performance
occurring in space or international
water, to the satisfaction of the
Commissioner, based on the facts and
circumstances, including functions
performed, resources employed, risks
assumed, or other contributions to
value, then the source of income
allocated to performance occurring
outside space and international water
shall be determined under sections 861,
862, 863, and 865.

(6) Special rule for determining source
of income from communications activity
(other than income from international
communications activity). Space and
ocean activity, as defined in paragraphs
(d)(1) and (2) of this section, includes
activity occurring in space or in
international water that is characterized
as a communications activity as defined
in §1.863-9(d). The source of gross
income from space or ocean activity that
is also a communications activity as
defined in § 1.863-9(d) is determined
under the rules of § 1.863—9(b), rather
than under paragraph (b) of this section.

TaxabF e income. When a taxpayer
allocates gross income under paragraph
(b)(3), (b)(4)(ii)(C), or (b)(5) of this
section, to the satisfaction of the
Commissioner, based on all the facts
and circumstances, the taxpayer must
allocate or apportion expenses, losses,
and other deductions as prescribed in

§§1.861-8 through 1.861-14T to the
class of gross income, which must
include the total income so allocated in
each case. A taxpayer must then apply
the rules of §§ 1.861-8 through 1.861—
14T to properly allocate or apportion
amounts of expenses, losses, and other
deductions allocated or apportioned to
such gross income between gross
income from sources within the United
States and without the United States.

(d) Space and Ocean activity—(1)
Definition—(i) Space activity. In
general, space activity is any activity
conducted in space. Space activity
includes performance and provision of
services in space, as defined in
paragraph (d)(2)(ii)(A) of this section,
leasing of equipment located in space,
including spacecraft (e.g., satellites) or
transponders located in space, licensing
of technology or other intangibles for
use in space, and the production,
processing, or creation of property in
space, as defined in paragraph (d)(2)(i)
of this section. Space activity includes
activity occurring in space that is
characterized as communications
activity (other than international
communications activity) under
§1.863-9(d). Space activity also
includes underwriting income from the
insurance of risks on activities that
produce space income. Space activity
includes the sale in space of property,
as defined in paragraph (d)(2)(iii) of this
section. For purposes of this section,
space means any area not within the
jurisdiction (as recognized by the
United States) of a foreign country,
possession of the United States, or the
United States, and not in international
water. For purposes of determining
space activity, the Commissioner may
separate parts of a single transaction
into separate transactions or combine
separate transactions as parts of a single
transaction. Paragraph (d)(3) of this
section lists exceptions to the general
rule.

(ii) Ocean activity. In general, ocean
activity is any activity conducted on or
under water not within the jurisdiction
(as recognized by the United States) of
a foreign country, possession of the
United States, or the United States
(collectively, in international water).
Ocean activity includes performance
and provision of services in
international water, as defined in
paragraph (d)(2)(ii)(A) of this section,
leasing of equipment located in
international water, including
underwater cables, licensing of
technology or other intangibles for use
in international water, and the
production, processing, or creation of
property in international water, as
defined in paragraph (d)(2)(i) of this

section. Ocean activity includes sales of
property in international water, as
defined in paragraph (d)(2)(iii) of this
section, but ocean activity does not
include the selling of inventory as
defined in section 1221(1) on
international water. Ocean activity
includes activity occurring in
international water that is characterized
as communications activity (other than
international communications activity)
under § 1.863-9(d). Ocean activity also
includes underwriting income from the
insurance of risks on activities that
produce ocean income. Ocean activity
also includes any activity performed in
Antarctica. Ocean activity further
includes the leasing of a vessel if such
vessel does not transport cargo or
persons for hire between ports-of-call.
Thus, for example, the leasing of a
vessel that is to engage only in research
activities in international water is an
ocean activity. Except as provided in
paragraph (d)(3)(ii) of this section, ocean
activity also includes the leasing of
drilling rigs, extraction of minerals, and
performance and provision of services
related thereto. For purposes of
determining ocean activity, the
Commissioner may separate parts of a
single transaction into separate
transactions or combine separate
transactions as parts of a single
transaction. Paragraph (d)(3) of this
section lists exceptions to the general
rule.

(2) Determining a space or ocean
activity—(i) Production of property in
space or in international water. For
purposes of this section, production
activity means an activity that creates,
fabricates, manufactures, extracts,
processes, cures, or ages property within
the meaning of sections 864(a) and
§1.864-1.

(ii) Special rule for performance of
services—(A) General. If a transaction is
characterized as the performance of a
service, then such service will be treated
as a space or ocean activity when a part
of the service, even if de minimis, is
performed in space or in international
water. Services are performed in space
or in international water if functions are
performed, resources employed, risks
assumed, or other contributions to value
occur in space or in international water,
regardless of whether performed by
personnel, or equipment, or otherwise.

(B) Exception to the general rule—
facilitating the taxpayer’s own
communications. If a taxpayer’s only
activity in space or in international
water is to facilitate the taxpayer’s own
communications as part of the provision
or delivery of a service provided by the
taxpayer, and that service would not
otherwise be in whole or in part a space
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or ocean activity, such service will not
be treated as either space or ocean
activity because of such facilitation.

(iii) Sale in space or in international
water. In applying § 1.861-7(c) to
determine where a sale takes place,
property will be sold in space or in
international water if the property is
located in space or in international
water when rights, title and interest pass
to the buyer (or when bare legal title is
retained, at the time and place of
passage of beneficial ownership and risk
of loss), or if property is sold for use in
space or in international water.

(3) Exceptions to space or ocean
activity. Space or ocean activity does
not include the following types of
activities—

(i) Any activity giving rise to
transportation income as defined in
section 863(c); or

(ii) Any activity with respect to
mines, oil and gas wells, or other
natural deposits to the extent the mines
or wells are located within the
jurisdiction (as recognized by the
United States) of any country, including
the United States and its possessions; or

(iii) Any activity giving rise to
international communications income
as defined in § 1.863-9(d)(3)(ii).

(e) Treatment of partnerships. In the
case of a U.S. partnership, this section
will be applied at the partnership level.
In the case of a foreign partnership, this
section will be applied at the partner
level.

(f) Examples. The following examples
illustrate the rules of this section:

Example 1. Space activity—activity
occurring on land and in space. (i) Facts. S
owns satellites, and leases one of its satellites
to A. S, as lessor, will not operate the
satellite. Part of S’s performance as lessor in
this transaction occurs on land.

(ii) Analysis. The combination of S’s
activities is characterized as the lease of
equipment. Since the equipment is located in
space, the transaction is defined as space
activity under paragraph (d)(1)(i) of this
section. Income derived from the lease will
be sourced in its entirety under paragraph (b)
of this section.

Example 2. Space activity. (i) Facts. X is an
Internet service provider, offering a service to
personal computer users accessing the
Internet. This service permits a customer, C,
to make a call, initiated by a modem, routed
to a control center, for connection to the
World Wide Web. X transmits the requested
information over its satellite capacity leased
from S to C’s personal computer. X charges
its customers a flat monthly fee. Assume
neither X nor S derive international
communications income within the meaning
of § 1.863-9(d)(3)(ii).

(ii) Analysis. In this case, X performs a
service, and X’s activity in space is not
simply facilitation within the meaning of
paragraph (d)(2)(ii)(B) of this section, because
X’s activity is not simply the facilitation of

X’s own communications and because X’s
activity is not just part of another service
provided by X. Thus, X’s activity constitutes
space activity in its entirety under paragraph
(d)(2)(ii)(A) of this section, and the source of
X’s income is determined under paragraph
(b) of this section. To the extent X derives
income from communications activity,
within the meaning of § 1.863-9(d), the
source of X’s income is determined under
§1.863-9(b), as provided in paragraph (b)(6)
of this section. S derives communications
income within the meaning of § 1.863-9(d),
and therefore the source of S’s income is
determined under § 1.863-9(b), as provided
in paragraph (b)(6) of this section.

Example 3. Services as space activity—
facilitation of communications. (i) Facts. R
owns a retail outlet in the United States. R
employs S to provide a security system for
R’s premises. S operates its security system
by transmitting images from R’s premises to
a satellite, and from there to a group of S
employees located in Country B, who then
monitor the premises by viewing the
transmitted images. O provides S with
transponder capacity on O’s satellite, which
S uses to transmit those images.

(ii) Analysis. S derives income for
providing monitoring services. Because, in
this case, S uses O’s satellite transponder to
transmit images to facilitate S’s own
communications in space as part of its
provision of a security service, S’s activity in
space is limited to facilitating
communications as described in paragraph
(d)(2)(ii)(B) of this section. Thus, S is not
engaged in a space activity, and none of S’s
income is space income. Assuming O’s
provision of capacity is viewed as the
provision of a service, O’s activity in space
is not simply the facilitation of
communications as provided in paragraph
(d)(2)(i1)(B) of this section, because O is not
just facilitating its own communications.
Thus, O’s activity is characterized as space
activity in its entirety under paragraph
(d)(2)(ii)(A) of this section (unless O’s
activity in space qualifies as international
communications activity). To the extent O
derives income from communications
activity, within the meaning of § 1.863-9(d),
the source of O’s income is determined under
§ 1863-9(b), as provided in paragraph (b)(6)
of this section. On these facts, R does not
derive any income from space activity.

Example 4. Space activity. (i) Facts. L, a
U.S. company, offers programming and also
certain services to customers located both in
the United States and in foreign countries.
Assume L’s provision of programming and
services in this case was viewed as the
provision of a service, with no part of that
service occurring in space. L uses satellite
capacity acquired from S to deliver the
service directly to customers’ television sets,
so that the delivery of the service occurs in
space. Assume the delivery in this case is not
considered de minimis. L also acquires
programming from H, and L pays H a royalty
for use of copyrighted material in the United
States and in foreign countries. Customer, C,
pays L for delivery of the service to C’s
residence in the United States. Assume S’s
provision of capacity in this case was viewed
as the provision of a service, and also that S

does not derive international
communications income within the meaning
of § 1.863-9(d)(3)(ii).

(ii) Analysis. On these facts, S’s activity in
space is not just the facilitation of its own
communications within the meaning of
paragraph (d)(2)(ii)(B) of this section, because
S is facilitating the communications of
others. To the extent S derives income from
a space activity that is also a communications
activity under § 1.863-9(d), the source of S’s
income is determined under § 1.863-9(b), as
provided in paragraph (b)(6) of this section.
On these facts, L is treated as providing a
service and is paid to deliver that service to
its customers, and each transaction, i.e., the
provision of the service and the delivery of
the service, constitutes a separate transaction.
L’s income derived from provision of the
service is not income derived from space
activity. L’s income derived from delivery of
the service is space activity. L’s delivery of
the service is not just the facilitation of L’s
own communications within the meaning of
paragraph (d)(2)(ii)(B) of this section, because
it is not just a part of the provision of a
service, but instead the entire service. Since
L derives communications income within the
meaning of § 1.863-9(d), the source of L’s
income is determined under § 1.863-9(b), as
provided in paragraph (b)(6) of this section.
If on other facts, L provides a service and
delivers that service, and L treats the
provision of the service and the delivery of
the service as one separate transaction, then
L performs services in space under paragraph
(d)(2)(ii)(A) of this section, because the
delivery of the service occurs in space.
However, L’s activity in space would be
limited to facilitating its own
communications within the meaning of
paragraph (d)(2)(ii)(B) of this section, because
it is part of another service that would not
otherwise be a space activity. As a result, L’s
provision of the service would not be a space
activity under paragraph (d)(2)(ii)(A) of this
section.

Example 5. Space activity—treatment of
land activity. (i) Facts. S, a U.S. person, offers
remote imaging products and services to its
customers. In year 1, S uses its satellite’s
remote sensors to gather data on certain
geographical terrain. In year 3, G, a
construction development company,
contracts with S to obtain a satellite image of
an area for site development work. S pulls
data from its archives and transfers to C the
images gathered in year 1, in a transaction
that is characterized as a sale of the data.
Title to the data passes to C in the United
States. Before transferring the images to G, S
uses computer software to enhance the
images so that the images can be used.

(ii) Analysis. The collection of data and
creation of images in space is characterized
as the creation of property in space. S’s
income is derived from production of
property in part in space, and is, therefore,
derived in part from space activity. The
source of S’s income from production and
sale of property is, therefore, determined
under paragraph (b)(4) of this section. Since
production activity occurs both in space and
on land, the source of S’s production income
is determined under paragraphs (b)(4)(ii)(A)
and (C) of this section. The source of S’s
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income attributable to sales activity is
determined under paragraph (b)(4)(ii)(A) of
this section and § 1.863-3(c)(2) as U.S. source
income.

Example 6. Use of intangible property in
space. (i) Facts. X acquires a license to use
a particular satellite slot or orbit, which X
sublicenses to C. C pays X a royalty.

(ii) Analysis. Since the royalty is paid for
the right to use intangible property in space,
the source of X’s royalty is determined under
paragraph (b) of this section.

Example 7. Performance of services.

(i) Facts. E, a U.S. company, operates
satellites with sensing equipment that can
determine how much heat and light
particular plants emit and reflect. Based on
the data, E will provide F, a U.S. farmer, a
report analyzing the data, which F will use
in growing crops. E analyzes the data from
U.S. offices.

(ii) Analysis. Assume E’s combined
activities are characterized as the
performance of services. Because part of the
service is performed in space, all income E
derives from the transaction will be treated
as derived from space activity under
paragraph (d)(2)(ii)(A) of this section. The
source of such income will be determined
under paragraph (b)(5) of this section. If,
however, E can allocate gross income, to the
satisfaction of the Commissioner, as
prescribed in paragraph (b)(5) of this section,
then the source of gross income attributable
to services performed outside space may be
determined as provided in paragraph (b)(5) of
this section.

Example 8. Separate transactions.

(i) Facts. The same facts as Example 7,
except that E provides the raw data to F in
a transaction characterized as a sale of a
copyrighted article, and in addition also
provides an analysis in the form of a report
to F, a U.S. farmer who uses the information
in growing crops. The price F pays E for the
raw data is separately stated.

(ii) Analysis. To the extent the provision of
raw data and the analysis of the data are each
treated as separate transactions, the source of
income from the production and sale of data
is determined under paragraph (b)(4) of this
section. The provision of services would be
analyzed in the same manner as in Example
7.

Example 9. Sale of property under
international water.

(i) Facts. T owns transatlantic cable lying
under the ocean, which it purchased. T sells
the cable to B.

(ii) Analysis. Because the property is sold
under international water as provided in
paragraph (d)(2)(iii) of this section, the
transaction is ocean activity under paragraph
(d)(1)(ii) of this section, and the source of
income is determined under paragraph
(b)(4)(i) of this section, by reference to
paragraph (b)(1), (2), or (3) of this section.

Example 10. Sales of property in space.

(i) Facts. S manufactures a satellite in the
United States and sells it to a U.S. customer,
with the rights, title, and interest passing to
the customer when the satellite is located in
space.

(ii) Analysis. The source of income derived
from the sale of the satellite in space is
determined under paragraph (b)(4) of this

section, with the source of income
attributable to production activity
determined under paragraphs (b)(4)(ii)(A)
and (B) of this section, and the source of
income attributable to sales activity
determined under paragraphs (b)(4)(ii)(A)
and (b)(4)(i) of this section, by reference to
paragraph (b)(1), (2), or (3) of this section.

Example 11. Sale of property located in
space.

(i) Facts. S has a right to operate from a
particular position in space. S sells the right
to operate from that satellite slot or orbit to
p.

(ii) Analysis. Because the sale takes place
in space, as provided in paragraph (d)(2)(iii)
of this section, gain on the sale of the satellite
slot or orbit is income derived from space
activity under paragraph (d)(1)(i) of this
section, and income from the sale is sourced
under paragraph (b)(4)(i) of this section, by
reference to paragraph (b)(1), (2), or (3) of this
section.

Example 12. Source of income of a foreign
person.

(1) Facts. FP, a foreign company, not a
controlled foreign corporation within the
meaning of section 957, derives income from
the operation of satellites. FP operates a
ground station in the United States and in
foreign country, FC.

(ii) Analysis. In this case, FP is engaged in
a U.S. trade or business of operating the
ground station. Thus, under paragraph (b)(3)
of this section, all FP’s income derived from
space activity is presumed to be U.S. source
income. However, if FP can allocate space
income to contributions occurring outside
the United States, space, and international
water, as provided in paragraph (b)(3) of this
section, for example, to the ground station
located in FC, then such space income so
allocated will be from sources outside the
United States.

Example 13. Source of income of a foreign
person.

(i) Facts. FP, a foreign company, not a
controlled foreign corporation within the
meaning of Section 957, operates remote
sensing satellites, collecting data and images
in space for its customers. FP uses an
independent agent, A, in the United States
who provides marketing, order taking, and
other customer service functions.

(ii) Analysis. In this case, FP is engaged in
a U.S. trade or business on the basis of A’s
activities on its behalf in the United States.
Therefore, under paragraph (b)(3) of this
section, all of FP’s income derived from
space activity is presumed to be space
income. However, if FP can allocate income
to contributions occurring outside the United
States, space, and international water, as
provided in paragraph (b)(3) of this section,
then such income so allocated will be from
sources outside the United States.

(g) Reporting and documentation
requirements. When a taxpayer allocates
gross income, to the satisfaction of the
Commissioner, under paragraph (b)(3),
(b)(4)(i1)(C), or (b)(5) of this section, it
does so by making the allocation on a
timely filed original return (including
extensions). An amended return does
not qualify for this purpose, nor shall

the provisions of § 301.9100-1 of this
chapter and any guidance promulgated
thereunder apply. In all cases, a
taxpayer must maintain
contemporaneous documentation in
existence when such return is filed
regarding the allocation of gross income
and allocation or apportionment of
expenses, losses and other deductions,
the methodology used, and the
circumstances justifying use of that
methodology. The taxpayer must
produce such documentation within 30
days upon request.

(h) Effective date. This section applies
to taxable years beginning on or after the
date that is 30 days after the date of
publication of final regulations in the
Federal Register.

§1.863-9 Source of income derived from
communications activity under sections
863(a), (d), and (e).

(a) In general. Income of a U.S. or
foreign person derived from
communications activity is sourced
under the rules of this section,
notwithstanding any other provision
including sections 861, 862, 863, and
865.

(b) Source of gross income derived
from communications activity—(1) In
general. The source of gross income
derived from each type of
communications activity, as defined in
paragraph (d)(3) of this section, is
determined under this paragraph (b). If
a communications activity would
qualify as space or ocean activity under
section 863(d) and the regulations
thereunder, the source of income
derived from such communications
activity is determined under this
section, and not under section 863(d)
and the regulations thereunder. See
§1.863-8(b)(6).

(2) Source of international
communications income—(i) Income
derived by a U.S. person. Under the 50/
50 method of this paragraph (b)(2)(i),
income derived by a U.S. person from
international communications activity is
one-half from sources within the United
States and one-half from sources
without the United States.

(ii) Income derived by foreign
persons—(A) General rule. Income
derived by a person other than a U.S.
person from international
communications activity is, except as
otherwise provided in this paragraph
(b), wholly from sources without the
United States.

(B) Income derived by certain foreign
corporations. If a foreign corporation,
including a controlled foreign
corporation within the meaning of
section 957, is 50 percent or more
owned by vote or value (directly,
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indirectly, or constructively) by U.S.
persons, all income derived by that
corporation from international
communications activity is from sources
within the United States.

(C) Income derived by foreign persons
with a U.S. fixed place of business. If a
foreign person (other than a foreign
person described in paragraph
(b)(2)(ii)(B) of this section) maintains an
office or other fixed place of business in
the United States, the foreign person’s
international communications income,
as determined to the satisfaction of the
Commissioner, attributable to the office
or other fixed place of business is from
sources within the United States. The
principles of section 864(c)(5) apply in
determining whether a foreign person
has an office or fixed place of business
in the United States. See § 1.864—6 and
—7. This paragraph does not apply if the
foreign person is engaged in a U.S. trade
or business.

(D) Income derived by foreign persons
engaged in a U.S. trade or business. If
a foreign person (other than a foreign
person described in paragraph
(b)(2)(ii)(B) of this section) is engaged in
a U.S. trade or business, all of the
foreign person’s international
communications income is presumed to
be from sources within the United
States. However, if the foreign person
can allocate income between sources
within the United States, or space, or
international water and sources outside
the United States and space and
international water, to the satisfaction of
the Commissioner, based on the facts
and circumstances, which may include
functions performed, resources
employed, risks assumed, or other
contributions to value, then the income
allocated to sources outside the United
States and space and international water
shall be treated as from sources without
the United States.

(3) Source of U.S. communications
income. The source of income derived
by a U.S. or a foreign person from U.S.
communications activity is from sources
within the United States.

(4) Source of foreign communications
income. The source of income derived
by a U.S. or a foreign person from
foreign communications activity is from
sources without the United States.

(5) Source of space/ocean
communications income. The source of
income derived by a U.S. or a foreign
person from space/ocean
communications activity is determined
under section 863(d) and the regulations
thereunder, without regard to § 1.863—
8(b)(6).

(6) Source of communications income
when taxpayer cannot establish the two
points between which the taxpayer is

paid to transmit the communication.
The income derived by a U.S. person or
foreign person from communications
activity, when the taxpayer cannot
establish the two points between which
the taxpayer is paid to transmit the
communication as required in
paragraph (d)(3)(i) of this section, is
from sources within the United States.

(c) Taxable income. When a taxpayer
allocates gross income under paragraph
(b)(2)(11)(D) or (d)(1)(ii) of this section, to
the satisfaction of the Commissioner,
based on all the facts and
circumstances, the taxpayer must
allocate or apportion expenses, losses,
and other deductions as prescribed in
§§ 1.861-8 through 1.861-14T to the
class of gross income, which must
include the total income so allocated in
each case. A taxpayer must then apply
the rules of §§ 1.861-8 through 1.861—
14T to properly allocate or apportion
amounts of expenses, losses, and other
deductions allocated or apportioned to
such gross income between gross
income from sources within the United
States and without the United States.
For amounts of expenses, losses, and
other deductions allocated or
apportioned to gross income derived
from international communications
activity, when the source of income is
determined under the 50/50 method of
paragraph (b)(2)(i) of this section,
taxpayers must apportion expenses,
losses, and other deductions between
sources within and sources without pro
rata based on the relative amounts of
gross income from sources within the
United States and without the United
States. Research and experimental
expenditures qualifying under § 1.861—
17 are allocated under that section, and
are not allocated and apportioned pro
rata under the method of paragraph
(b)(2)(1) of this section.

(d) Communications activity and
income derived from communications
activity—(1) Communications activity—
(i) General rule. For purposes of this
part, communications activity consists
solely of the delivery by transmission of
communications or data
(communications). Delivery of
communications other than by
transmission, for example, by delivery
of physical packages and letters, is not
communications activity within the
meaning of this section.
Communications activity also includes
the provision of capacity to transmit
communications. Provision of content
or any other additional service provided
along with, or in connection with, a
non-de minimis communications
activity must be treated as a separate
non-communications activity unless de
minimis.

(ii) Separate transaction. To the
extent a taxpayer’s transaction consists
in part of non-de minimis
communications activity and in part of
non-de minimis non-communications
activity, such parts of the transaction
must be treated as separate transactions.
Gross income must be allocated to each
such transaction involving the
communications activity and the non-
communications activity to the
satisfaction of the Commissioner, based
on all relevant facts and circumstances,
which may include functions
performed, resources employed, risks
assumed, and any other contributions to
the value of the respective transactions.
For purposes of determining whether
income is derived from communications
activity, the Commissioner may treat
communications activity and non-
communications activity, treated as a
single transaction, as separate
transactions, or combine separate
communications activity and non-
communications activity transactions
into a single transaction.

(2) Income derived from
communications activity. Income
derived from communications activity
(communications income) is income
derived from the delivery by
transmission of communications,
including income derived from the
provision of capacity to transmit
communications. Income may be
considered derived from a
communications activity even if the
taxpayer itself does not perform the
transmission function, but in all cases,
the taxpayer derives communications
income only if the taxpayer is paid to
transmit, and bears the risk of
transmitting, the communications.

(3) Determining the type of
communications activity—(i) In general.
Whether income is derived from
international communications activity,
U.S. communications activity, foreign
communications activity, or space/
ocean communications activity is
determined by identifying the two
points between which the taxpayer is
paid to transmit the communication.
The taxpayer must establish to the
satisfaction of the Commissioner the
two points between which the taxpayer
is paid to transmit, and bears the risk of
transmitting, the communication.
Whether the taxpayer contracts out part
or all of the transmission function is not
relevant.

(ii) Income derived from international
communications activity. Income
derived by a taxpayer from international
communications activity (international
communications income) is income
derived from communications activity,
as defined in paragraph (d)(1) of this
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section, when the taxpayer is paid to
transmit between a point in the United
States and a point in a foreign country
(or a possession of the United States).

(iii) Income derived from U.S.
communications activity. Income
derived by a taxpayer from U.S.
communications activity (U.S.
communications income) is income
derived from communications activity,
as defined in paragraph (d)(1) of this
section, when the taxpayer is paid to
transmit—

(A) Between two points in the United
States; or

(B) Between the United States and a
point in space or in international water.

(iv) Income derived from foreign
communications activity. Income
derived by a taxpayer from foreign
communications activity (foreign
communications income) is income
derived from communications activity,
as defined in paragraph (d)(1) of this
section, when the taxpayer is paid to
transmit—

(A) Between two points in a foreign
country or countries (or possession or
possessions of the United States); or

(B) Between a foreign country (or a
possession of the United States) and a
point in space or in international water.

(v) Income derived from space/ocean
communications activity. Income
derived by a taxpayer from space/ocean
communications activity (space/ocean
communications income) is income
derived from a communications activity,
as defined in paragraph (d)(1) of this
section, when the taxpayer is paid to
transmit between a point in space or in
international water and another point in
space or in international water.

(e) Treatment of partnerships—(1)
General. In the case of a U.S.
partnership, this section will be applied
at the partnership level. In the case of
a foreign partnership, this section will
be applied at the partner level.

(2) Exception. In the case of a U.S.
partnership in which 50 percent or more
of the partnership interests are owned
by foreign persons, this section will be
applied at the partner level.

(f) Examples. The following examples
illustrate the rules of this section:

Example 1. Income derived from
communications activity. (i) Facts. D
provides its customers in various foreign
countries with access to its data base. A
customer, C, places a toll call to D’s
telephone number, and can then access D’s
data base to obtain certain information, such
as C’s customers’ health care coverage.

(ii) Analysis. D is not paid to transmit
communications and does not derive income
solely from transmission of communications
within the meaning of paragraph (d) of this
section. D instead derives income from

provision of content or provision of services
to its customers.

Example 2. Income derived from U.S.
communications activity. (i) Facts. Local
telephone company (TC) receives access fees
from an international carrier for picking up
calls from a local telephone customer and
delivering the call to a U.S. point of presence
(POP) of the international carrier. The
international carrier picks up the call from its
U.S. POP and delivers the call to a foreign
country.

(ii) Analysis. TC is not paid to carry the
transmission between the United States and
a foreign country. It is paid to transmit
communications between two points in the
United States. TC derives income from U.S.
communications activity as defined in
paragraph (d)(3)(iii) of this section, which is
sourced under paragraph (b)(3) of this section
as U.S. source income.

Example 3. Income derived from
international communications activity. (i)
Facts. TC, a U.S. company, owns an
underwater fiber optic cable. Pursuant to
three year contracts, TC makes capacity to
transmit communications via the cable
available to its customers. Such customers
then solicit telephone customers and arrange
for transmitting their calls. The cable runs in
part through U.S. waters, through
international waters, and in part through
foreign country waters.

(ii) Analysis. TC derives income from
communications activity under paragraph
(d)(2) of this section. The income is derived
from international communications activity
as provided in paragraph (d)(3)(ii) of this
section, since TC is paid to make available
capacity to transmit between the United
States and a foreign country, and vice versa.
Since TC is a U.S. person, TC’s international
communications income is sourced under
paragraph (b)(2)(i) of this section as one-half
from sources within the United States and
one-half from sources without the United
States.

Example 4. Character of communications
activity: the paid-to-do rule. (i) Facts. TC is
paid to transmit communications from
Toronto, Canada, to Paris, France. TC
transmits the communication to New York.
TC pays another communications company,
IC, to transmit the communications from
New York to Paris.

(ii) Analysis. Under the paid-to-do rule of
paragraph (d)(3)(i) of this section, TC derives
income from foreign communications activity
under paragraph (d)(3)(iv) of this section,
since it is paid to transmit communications
between two foreign points, Toronto and
Paris. Under paragraph (d)(3)(i) of this
section, the character of TC’s activity is
determined without regard to the fact that TC
pays IC to transmit the communication for
some portion of the delivery path. IC has
international communications income under
paragraph (d)(3)(ii) of this section, because it
is paid to transmit the communication
between a point in the United States and a
point in a foreign country.

Example 5. Income derived from
international communications activity. (i)
Facts. S, a U.S. satellite operator, owns
satellites and the uplink facilities in Country
X, a foreign country. B, a resident of Country

X, pays S to deliver its programming from
Country X to its downlink facility in the
United States, owned by C, a customer of B.

(ii) Analysis. S derives communications
income under paragraph (d) of this section.
S’s income is characterized as international
communications income under paragraph
(d)(3)(ii) of this section, because S is paid to
transmit the communication between the
beginning point in a foreign country to an
end point in the United States. The source of
S’s international communications income is
determined under paragraph (b)(2)(i) of this
section as one-half from sources within the
United States and one-half from sources
without the United States.

Example 6. Character of income derived
from communications activity: the paid-to-do
rule. (i) Facts. TC is paid to take a call from
North Carolina to Iowa, two points in the
United States, but routes the call through
Canada.

(ii) Analysis. Under paragraph (d)(3)(i) of
this section, the character of the income
derived from communications activity is
determined by the two points between which
the taxpayer is paid to transmit, and bears the
risk of transmitting, the communications,
without regard to the path of the
transmission between those two points.
Thus, under paragraph (d)(3)(iii) of this
section, TC derives income from U.S.
communications activity because it is paid to
transmit between two U.S. points.

Example 7. Source of income derived from
communications activity. (i) Facts. A, a U.S.
company, is an Internet access provider. A
charges C a lump sum, paid monthly, for
Internet access. A transmits a call made by
C in France to a recipient in England, over
the public Internet. A does not maintain
records as to the beginning and end points
of the transmission.

(ii) Analysis. Although A derives income
from communications activity as defined in
paragraph (d)(1) of this section, the source of
income is determined under paragraph (b)(6)
of this section as income from sources within
the United States, because A cannot establish
the two points between which it is paid to
transmit the communications.

Example 8. Income derived from
communications and non-communications
activity. (i) Facts. A, a U.S. company, offers
customers local and long distance phone
service, video, and Internet services.
Customers pay one monthly fee, and in
addition 10 cents a minute for all long-
distance calls, including international calls.

(ii) Analysis. To the extent A derives
income from communications activity, A
must allocate income to its communications
activity as provided in paragraph (d)(1)(ii) of
this section. To the extent A can establish
that it derives international communications
income as defined in paragraph (d)(3)(ii) of
this section, A would determine the source
of such income under paragraph (b)(2)(i) of
this section. If A cannot establish the points
between which it is paid to transmit
communications, as required in paragraph
(d)(3)(i) of this section, the source of A’s
income must be determined under paragraph
(b)(6) of this section as from within the
United States.

Example 9. Income derived from
communications activity. (i) Facts. T
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purchases capacity from TC to transmit
telephone calls. T sells prepaid telephone
calling cards, giving customers access to TC’s
lines, for a certain number of minutes.

(ii) Analysis. T derives income from
communications activity, under paragraph
(d)(2) of this section, because T makes
capacity to transmit available to its
customers. In this case, T cannot establish
the points between which communications
are transmitted. Therefore, the source of its
income must be determined under paragraph
(b)(6) of this section as U.S. source income.

Example 10. Income derived from
communications and non-communications
activity. (i) Facts. B, a U.S. company,
transmits television programs using its
satellite transponder, from the United States
to downlink facilities in foreign country Y,
owned by D, a cable system operator in
Country Y. D receives the transmission,
unscrambles the signals, and distributes the
broadcast to customers in Country Y.

(ii) Analysis. B derives income both from
communications activity as defined under
paragraph (d)(1)(i) of this section, and from
non-communications activity. Gross income
must be allocated to the communications
activity as required in paragraph (d)(1)(ii) of
this section. Income derived by B for
transmission to D is international
communications income within paragraph
(d)(3)(ii) of this section, because B is paid to
transmit communications from the United
States to a foreign country.

Example 11. Income derived from
communications activity. (i) Facts. TC is paid
for Internet access. TC replicates frequently
requested sites on its servers, solely to speed
up response time.

(ii) Analysis. On these facts, the replication
service would be treated as de minimis under
paragraph (d)(1)(i) of this section, so that TC
derives income from communications
activity. The type and source of TC’s
communications income depends on
demonstrating the points between which TC
is paid by its customer to transmit the
communications, under paragraph (d)(3)(i) of
this section.

Example 12. Income derived from foreign
communications activity. (i) Facts. S leases
capacity to B, a broadcaster located in
Australia. B beams programming to the
satellite, and S’s satellite picks the
communications up in space, and beams the
programming over Southeast Asia.

(ii) Analysis. S derives income from
communications activity under paragraph
(d)(2) of this section. S’s income is
characterized as income derived from foreign
communications activity under paragraph
(d)(3)(iv) of this section, because S picks up
the communication in space, and beams it to
a footprint entirely covering a foreign area.
The source of S’s income is determined
under paragraph (b)(4) of this section as from
sources without the United States. If S were
beaming the programming over a satellite
footprint that covered area both in the United
States and outside the United States, S would
be required to allocate the income derived
from the different types of communications
activity.

(g) Reporting rules and disclosure on
tax return. When a taxpayer allocates

gross income to the satisfaction of the
Commissioner under paragraph
(b)(2)(11)(D) or (d)(1)(ii) of this section, it
does so by making the allocation on a
timely filed original return (including
extensions). An amended return does
not qualify for this purpose, nor shall
the provisions of § 301.9100-1 of this
chapter and any guidance promulgated
thereunder apply. In all cases, a
taxpayer must maintain
contemporaneous documentation in
existence when such return is filed
regarding the allocation of gross income,
and allocation and apportionment of
expenses, losses, and other deductions,
the methodology used, and the
circumstances justifying use of that
methodology. The taxpayer must
produce such documentation within 30
days of a request.

(h) Effective date. This section applies
to taxable years beginning on or after the
date that is 30 days after the date of
publication of final regulations in the
Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 01-7 Filed 1-16-01; 8:45 am]
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26 CFR Part 1

[REG-109481-99]

RIN 1545-AX34

Special Rules Under Section 417(a)(7)
for Written Explanations Provided by

Qualified Retirement Plans After
Annuity Starting Dates

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
special rule added by the Small
Business Job Protection Act of 1996
which permits the required written
explanations of certain annuity benefits
to be provided by qualified retirement
plans to plan participants after the
annuity starting date. These regulations
affect administrators of, participants in,
and beneficiaries of qualified retirement
plans.

DATES: Written and electronic comments
and requests for a public hearing must
be received by April 17, 2001.
ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-109481-99), room
5226, Internal Revenue Service, POB

7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-109481-99),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
regslist.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Robert M.
Walsh, (202) 622-6090; concerning
submissions and delivery of comments,
Sonya Cruse (202) 622—-7180 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224. Comments on the collection of
information should be received by
March 19, 2001. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation is in § 1.417(e)—
1(b)(3)(iv)(B) and § 1.417(e)-
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1(b)(3)(v)(A). This collection of
information is required by the IRS to
ensure that the participant and the
participant’s spouse consent to a form of
distribution from a qualified retirement
plan that may result in reduced periodic
payments. This information will be used
by the plan administrator to verify that
the required consent has been given.
The collection of information is
required to obtain a benefit. The
respondents are individuals who are
entitled to receive certain types of
distributions from a qualified retirement
plan or who are married to individuals
entitled to receive certain types of
distributions from a qualified retirement
plan.

Taxpayers provide the information to
administrators of qualified retirement
plans when a distribution with a
retroactive annuity starting date is
elected.

Estimated total annual reporting
burden: 12,500 hours.

Estimated average annual burden
hours per respondent: 0.25 hours.

Estimated number of respondents:
50,000.

The estimated annual frequency of
responses is on occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to 26 CFR Part 1 under
section 417(a)(7) of the Internal Revenue
Code (Code). Section 401(a)(11)
provides that, subject to certain
exceptions, all distributions from a
qualified plan must be made in the form
of a qualified joint and survivor annuity
(QJSA). One such exception is provided
in section 417, which allows a
participant to elect to waive the QJSA in
favor of another form of distribution.
Section 417(a)(2) provides that, for the
waiver to be valid, the participant’s
spouse must consent to the waiver.
Section 417(a)(3)(A) requires a qualified
plan to provide to each participant,
within a reasonable period of time
before the annuity starting date, a
written explanation (QJSA explanation)
that describes the QJSA, the right to
waive the QJSA and the rights of the

participant’s spouse. Under section
417(d), a participant’s spouse who has
not been married to the participant
throughout the 1-year period preceding
the annuity starting date is not required
to be treated as the spouse for purposes
of entitlement to the QJSA. Section
417(a)(2)(B) provides that spousal
consent is not required to waive the
QJSA if it is established to the
satisfaction of a plan representative that
such consent may not be obtained
because there is no spouse, because the
spouse cannot be located, or because of
such other circumstances as the
Secretary may by regulations prescribe.

Section 417(a)(7), which was added to
the Code by section 1451(a) of the Small
Business Job Protection Act of 1996,
Public Law 104-188 (110 Stat. 1755)
(SBJPA), creates an exception to the
rules of section 417(a)(3)(A), effective
for plan years beginning after December
31, 1996. Section 417(a)(7)(A) provides
that, notwithstanding any other
provision of section 417(a), a plan may
furnish the QJSA explanation after the
annuity stating date, as long as the
applicable election period is extended
for at least 30 days after the date on
which the explanation is furnished.
Thus, section 417(a)(7)(A) allows the
annuity starting date to be a date that is
earlier than the date the QJSA
explanation is provided, thereby
allowing the retroactive payment of
benefits that are attributable to the
period before the QJSA explanation is
provided. Section 417(a)(7)(A)(ii)
provides that the Secretary may limit
the application of the provision
permitting the selection of a retroactive
annuity starting date by regulations,
except that the regulations may not limit
the period of time by which the annuity
starting date precedes the furnishing of
the written explanation other than by
providing that the retroactive annuity
starting date may not be earlier than
termination of employment.

Section 205(c)(8) of the Employee
Retirement Income Security Act of 1974,
Public Law 93-406 (88 Stat. 829)
(ERISA), provides a parallel rule to
section 417(a)(7) of the Code that
applies under Title I of ERISA, and
authorizes the Secretary of the Treasury
to issue regulations limiting the
application of the general rule. Thus,
Treasury regulations issued under
section 417(a)(7) of the Code apply as
well for purposes of section 205(c)(8) of
ERISA.

On December 18, 1998, final
regulations were published in the
Federal Register (63 FR 70009) which
amended §1.417(e)-1(b)(3)(ii) of the
Income Tax Regulations, relating to the
timing for the QJSA explanation and the

participant waiver of a QJSA form of
distribution. The regulations finalized
an earlier set of proposed regulations
that were issued in 1995. The
regulations specified that the QJSA
explanation must be provided before the
annuity starting date, except as
otherwise provided by section 417(a)(7)
for plan years beginning after December
31, 1996, but the regulations did not
further address section 417(a)(7).

Explanation of Provisions

In accordance with section
417(a)(7)(A), these proposed regulations
would provide that the QJSA
explanation may be furnished on or
after the annuity starting date under
certain circumstances. The proposed
regulations refer to the annuity starting
date in such cases as the “retroactive
annuity starting date”, define how
payments are made in the case of a
retroactive annuity starting date, and set
conditions for the use of retroactive
annuity starting dates.

Under the proposed regulations, a
retroactive annuity starting date could
be used only if the plan provides for it
and the participant elects to use the
retroactive annuity starting date. The
election under the proposed regulations
would place the participant in
approximately the same situation he or
she would have been in had benefit
payments actually commenced on the
retroactive annuity starting date.
Accordingly, the proposed regulations
would provide that future periodic
payments for a participant who elects a
retroactive annuity starting date must be
the same as the periodic payments that
would have been paid to the participant
had payments actually commenced on
the retroactive annuity starting date and
that the participant must also receive a
make-up amount to reflect the missed
payments (with an appropriate
adjustment for interest from the date the
payments would have been made to the
date of actual payment).

In addition, because the purpose of a
retroactive annuity starting date is to
place the participant in approximately
the same situation that he or she would
have been in had benefits commenced
on the retroactive date, the retroactive
benefit payments would be required to
be based upon the terms of the plan in
effect as of the retroactive annuity
starting date (taking into account plan
amendments executed after the
retroactive annuity starting date, but
made effective on or before that date).
Accordingly, the retroactive annuity
starting date could not be earlier than
the date the participant could have
started receiving benefits if the
payments had commenced at the
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earliest date permitted under the terms
of the plan (e.g., the retroactive annuity
starting date could not be before the
earlier of the date of the participant’s
termination of employment or
attainment of normal retirement age),
and the amount of the benefit must
satisfy sections 415 and 417 as of the
retroactive annuity starting date.

These proposed regulations would not
require plans to provide for a retroactive
annuity starting date. Instead, plans
could continue to provide that the QJSA
explanation is to be provided before the
annuity starting date under the rules of
section 417(a) without regard to section
417(a)(7)(A). Moreover, if a plan is
amended to provide for a retroactive
annuity starting date, the plan could
impose additional restrictions on
availability not imposed under these
proposed regulations, provided that the
additional restrictions did not violate
any of the rules applicable to qualified
plans. For example, plans that generally
provide benefit options that include
annuities and lump sum payments
could provide that retroactive annuity
starting dates are available only for
participants who elect annuities.

These proposed regulations make it
clear that the notice, consent, and
election rules of section 417(a)(1), (2),
and (3), and the regulations thereunder,
would apply to the retroactive payment
of benefits but with several
modifications. These modifications
generally reflect the fact that the
existing timing rules relating to notice
and consent are generally tied to an
annuity starting date that is after the
furnishing of the QJSA explanation.?

Section 417(a)(7)(A) specifically
permits the QJSA explanation to be
made after the annuity starting date and
modifies the participant election period
in these situations. These regulations
would make a comparable adjustment
for the timing rules applicable to
spousal consent by providing generally
that, for retroactive payments under
section 417(a)(7), the first date of actual
payment is substituted for the annuity
starting date in applying the timing
rules for notice and consent. These
modifications are intended to ensure
that the notice and election are
generally contemporaneous with the

1For example, section 417(a)(1) provides that a
participant may elect to waive the QJSA within the
“applicable election period” which is defined by
section 417(a)(6) as the 90-day period ending on the
annuity starting date. Similarly, § 1.417(e)-1(b)(3)(i)
provides that the written consent of the plan
participant and the participant’s spouse must be
made no more than 90 days before the annuity
staring date. Also, §1.417(e)-1(b)(3)(ii) provides
that the QJSA explanation must generally be
provided no less than 30 days and no more than
90 days before the annuity starting date.

commencement of benefits, but the
modifications recognize the need for
flexibility in the timing to take into
account administrative delays. In
furtherance of that goal, these proposed
regulations would modify the general
timing rule applicable to the furnishing
of notices, and to participant elections
and spousal consent. The proposed
regulations would provide that the
participant’s election to waive the QJSA
under section 417(a)(1)(A)(i) and the
spouse’s consent under section 417(a)(2)
must generally be made before the
annuity starting date, but permits a later
election if the distribution commences
no more than 90 days after the QJSA
explanation required by section
417(a)(3)(A) is furnished to the
participant. This modification would
apply without regard to the retroactivity
of annuity starting dates, but would
include an exception for reasonable
administrative delay in the distribution
of benefits.

Pursuant to the regulatory authority
provided in section 417(a)(7)(A)(ii),
these proposed regulations include a
special spousal consent rule in addition
to those rules applicable under section
417(a). Under this special rule, if the
spouse’s survivor annuity under a QJSA
with an annuity starting date after the
date the QJSA explanation was provided
would be greater than the spouse’s
survivor annuity pursuant to the
participant’s election of a retroactive
annuity starting date, the participant
could not elect a retroactive annuity
starting date unless the participant’s
spouse (determined at the time
distributions actually commence)
consents to the distribution. This
special rule applies even if the form of
benefit that the participant elects as of
the retroactive annuity starting date is a
QJSA. Thus, for example, where a QJSA
that begins after the QJSA explanation is
furnished would provide $1,000
monthly to the participant with a
survivor annuity of $500 monthly to the
spouse, and a QJSA with a retroactive
annuity starting date would provide
$900 monthly to the participant with a
survivor annuity of $450 monthly to the
spouse, together with a $20,000 make-
up payment to the participant, the
spouse would be required to consent in
order for the participant to elect the
retroactive annuity starting date.
Spousal consent under this special rule
would not be required in this example
if the spouse’s survivor annuity under
the retroactive annuity starting date
election is at least $500 per month.

These proposed regulations would
also provide that, pursuant to section
417(a)(2)(B), the consent of the
participant’s spouse as of the retroactive

annuity starting would not be required
if that spouse is not the participant’s
spouse as of the date distributions
commence, unless otherwise provided
in a qualified domestic relations order
(as defined in section 414(p)).

The proposed regulations would
impose an additional condition on the
availability of a retroactive annuity
starting date, regarding the permissible
amount of the distribution under
sections 417(e)(3) (if applicable) and
415. To satisfy this condition, the
distribution would be required to be
adjusted, if necessary, to satisfy the
requirements of sections 417(e)(3) (if
applicable) and 415 if the date the
distribution commences is substituted
for the annuity starting date.

Proposed Effective Date

These regulations are proposed to be
applicable for plan years beginning on
or after January 1, 2002.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the fact that the regulations require the
collection of plan participants’ written
elections requesting qualified retirement
plan distributions, and written spousal
consent to these distributions, under
limited circumstances. It is anticipated
that most small businesses affected by
these regulations will be sponsors of
qualified retirement plans. Since these
written participant elections and written
spousal consents are required to be
collected only for certain distributions,
and since, in the case of a small plan,
there will be relatively few distributions
per year (and even fewer that are subject
to these requirements), small plans that
provide distributions for which this
collection of information is required
will only have to collect a small number
of participant elections and spousal
consents as a result of these regulations.
Accordingly, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
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consideration will be given to any
written comments (a signed original and
8 copies) or electronic comments that
are submitted timely to the IRS. The IRS
and Treasury request comments on the
clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying. A public
hearing may be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal authors of these
regulations are Robert M. Walsh and
Linda S. F. Marshall, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the IRS
and Treasury participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.417(e)-1 is amended

by:
yl. Revising paragraph (b)(3)(i).

2. Revising paragraph (b)(3)(ii)
introductory text.

3. Revising paragraph (b)(3)(ii)(C).

4. Redesignating paragraphs (b)(3)(iii)
and (b)(3)(iv) as paragraphs (b)(3)(viii)
and (b)(3)(ix), respectively.

5. Adding new paragraphs (b)(3)(iii)
through (b)(3)(vii).

The additions and revisions read as
follows:

§1.417(e)-1 Restrictions and valuations of
distributions from plans subject to sections
401(a)(11) and 417.
* * * * *

b * % %

EB%* * %

(i) Written consent of the participant
and the participant’s spouse to the
distribution must be made not more
than 90 days before the annuity starting
date, and, except as otherwise provided
in paragraphs (b)(3)(iii) and (b)(3)(iv) of
this section, no later than the annuity
starting date.

(ii) A plan must provide participants
with the written explanation of the
QJSA required by section 417(a)(3) no
less than 30 days and no more than 90
days before the annuity starting date,
except as provided in paragraph
(b)(3)(iv) of this section regarding
retroactive annuity starting dates.
However, if the participant, after having
received the written explanation of the
QJSA, affirmatively elects a form of
distribution and the spouse consents to
that form of distribution (if necessary),
a plan will not fail to satisfy the
requirements of section 417(a) merely
because the written explanation was
provided to the participant less than 30
days before the annuity starting date,
provided that the following conditions
are met:

* * * * *

(C) The annuity starting date is after
the date that the explanation of the
QJSA is provided to the participant.

* * * * *

(iii) The plan may permit the annuity
starting date to be before the date that
any affirmative distribution election is
made by the participant (and before the
date that distribution is permitted to
commence under paragraph (b)(3)(ii)(D)
of this section), provided that, except as
otherwise provided in paragraph
(b)(3)(vii) of this section regarding
administrative delay, distributions
commence not more than 90 days after
the explanation of the QJSA is provided.

(iv) Retroactive annuity starting dates.
(A) Notwithstanding the requirements of
paragraphs (b)(3)(i) and (ii) of this
section, pursuant to section 417(a)(7), a
defined benefit plan is permitted to
provide benefits based on a retroactive
annuity starting date if the requirements
described in paragraph (b)(3)(v) of this
section are satisfied. A defined benefit
plan is not required to provide for
retroactive annuity starting dates. If a
plan does provide for a retroactive
annuity starting date, it may impose
conditions on the availability of a
retroactive annuity starting date in
addition to those imposed by paragraph
(b)(3)(v) of this section, provided that
imposition of those additional
conditions does not violate any of the
rules applicable to qualified plans. For
example, a plan that includes a single
sum payment as a benefit option may
limit the election of a retroactive
annuity starting date to those
participants who do not elect the single
sum payment. A defined contribution
plan is not permitted to have a
retroactive annuity starting date.

(B) For purposes of this section, a
‘“retroactive annuity starting date” is an
annuity starting date affirmatively

elected by a participant that occurs on
or before the date the written
explanation required by section
417(a)(3) is provided to the participant.
In order for a plan to treat a participant
as having elected a retroactive annuity
starting date, future periodic payments
with respect to a participant who elects
a retroactive annuity starting date must
be the same as the future periodic
payments, if any, that would have been
paid with respect to the participant had
payments actually commenced on the
retroactive annuity starting date. The
participant must receive a make-up
payment to reflect any missed payment
or payments for the period from the
retroactive annuity starting date to the
date of the actual make-up payment
(with an appropriate adjustment for
interest from the date the missed
payment or payments would have been
made to the date of the actual make-up
payment). Thus, the benefit determined
as of the retroactive annuity starting
date must satisfy the requirements of
sections 417(e)(3), if applicable, and
section 415 with the applicable interest
rate and applicable mortality table
determined as of that date. Similarly, a
participant is not permitted to elect a
retroactive annuity starting date that
precedes the date upon which the
participant could have otherwise started
receiving benefits (e.g., the earlier of the
participant’s termination of employment
or the participant’s normal retirement
age) under the terms of the plan in effect
as of the retroactive annuity starting
date. A plan does not fail to treat a
participant as having elected a
retroactive annuity starting date as
described in this paragraph (b)(3)(iv)(B)
merely because the distributions are
adjusted to the extent necessary to
satisfy the requirements of paragraph
(b)(3)(v)(B) of this section relating to
sections 415 and 417(e)(3).

(C) If the participant’s spouse as of the
retroactive annuity starting date would
not be the participant’s spouse
determined as if the date distributions
commence were the participant’s
annuity starting date, consent of that
former spouse is not needed to waive
the QJSA with respect to the retroactive
annuity starting date, unless otherwise
provided under a qualified domestic
relations order (as defined in section
414(p)).

(D) A distribution payable pursuant to
a retroactive annuity starting date
election is treated as excepted from the
present value requirements of paragraph
(d) of this section under paragraph (d)(6)
of this section if the distribution form
would have been described in paragraph
(d)(6) of this section had the distribution
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actually commenced on the retroactive
annuity starting date.

(v) Requirements applicable to
retroactive annuity starting dates. A
distribution is permitted to have a
retroactive annuity starting date with
respect to a participant’s benefit only if
the following requirements are met:

(A) The participant’s spouse
(including an alternate payee who is
treated as the spouse under a qualified
domestic relations order (QDRO), as
defined in section 414(p)), determined
as if the date distributions commence
were the participant’s annuity starting
date, consents to the distribution in a
manner that would satisfy the
requirements of section 417(a)(2). The
spousal consent requirement of this
paragraph (b)(3)(v)(A) is satisfied if such
spouse consents to the distribution
under paragraph (b)(2)(i) of this section.
The spousal consent requirement of this
paragraph (b)(3)(v)(A) does not apply if
the amount of such spouse’s survivor
annuity payments under the retroactive
annuity starting date election is no less
than the amount that the payments to
such spouse would have been under a
QJSA with an annuity starting date after
the date that the explanation was
provided.

(B) The distribution (including
appropriate interest adjustments)
provided based on the retroactive
annuity starting date would satisfy the
requirements of sections 417(e)(3), if
applicable, and section 415 if the date
the distribution commences is
substituted for the annuity starting date
for all purposes, including for purposes
of determining the applicable interest
rate and the applicable mortality table.

(vi) Timing of notice and consent
requirements in the case of retroactive
annuity starting dates. In the case of a
retroactive annuity starting date, the
date of the first actual payment of
benefits based on the retroactive annuity
starting date is substituted for the
annuity starting date for purposes of
satisfying the timing requirements for
giving consent and providing an
explanation of the QJSA provided in
paragraphs (b)(3)(i) and (ii) of this
section, except that the substitution
does not apply for purposes of
paragraph (b)(3)(iii) of this section.
Thus, the written explanation required
by section 417(a)(3)(A) must generally
be provided no less than 30 days and no
more than 90 days before the date of the
first payment of benefits and the
election to receive the distribution must
be made after the written explanation is
provided and on or before the date of
the first payment. Similarly, the written
explanation may also be provided less
than 30 days prior to the first payment

of benefits if the requirements of
paragraph (b)(3)(ii) of this section would
be satisfied if the date of the first
payment is substituted for the annuity
starting date.

(vii) Administrative delay. A plan will
not fail to satisfy the 90-day timing
requirements of paragraphs (b)(3)(iii)
and (vi) of this section merely because,
due solely to administrative delay, a
distribution commences more than 90
days after the written explanation of the
QJSA is provided to the participant.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 01-132 Filed 1-16-01; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-104876-00]

RIN 1545-AY66

Taxable Years of Partner and
Partnership; Foreign Partners

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations on the taxable year
of a partnership with foreign partners.
The proposed regulations affect
partnerships and their partners. This
document also contains a notice of
public hearing on these proposed
regulations.

DATES: Written comments must be
received by April 17, 2001. Requests to
speak (with outlines of oral comments)
at the public hearing scheduled for June
6, 2001, at 10 a.m., must be submitted
by May 16, 2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-104876—00), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to: CC:M&SP:RU (REG—
104876-00), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs” option of
the IRS Home Page or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/
tax__regs/regslist.html. The public

hearing will be held in room 4718,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Dan
Carmody, (202) 622—3080; concerning
specific international issues, Ronald M.
Gootzeit, (202) 622-3860; concerning
submissions of comments, the hearing,
and/or to be placed on the building
access list to attend the hearing, LaNita
VanDyke, (202) 622—-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION: This
document proposes to amend section
706 of the Income Tax Regulations (26
CFR part 1) regarding partnership
taxable years.

Background

Section 706 governs the taxable years
for a partnership and its partners. The
partners and the partnership each have
their own taxable years, which may or
may not coincide. Under section 706(a),
for a partner’s taxable year, the partner
must include in taxable income the
partner’s share of any income, gain, loss,
deduction, or credit of the partnership
for the partnership’s taxable year that
ends within or with the partner’s
taxable year. Section 706(b) provides
rules for determining a partnership’s
taxable year.

Prior to the Tax Reform Act of 1986,
it was possible for partners to create
income deferral opportunities through
arranging divergent taxable years for a
partnership and its partners. For
example, under certain circumstances, a
partnership could elect a June 30
taxable year while its partners were
calendar year taxpayers. Under such an
arrangement, the partners would
include partnership income earned from
July 1, Year 1, to June 30, Year 2, in Year
2, when the partnership’s taxable year
ended, even though six months of
income was generated during Year 1. To
prevent this potential for income
deferral, Congress amended section
706(b). See generally Staff of the Joint
Committee on Taxation, General
Explanation of the Tax Reform Act of
1986, 533-39 (1986).

Section 706(b) provides that, unless
the partnership establishes a business
purpose for a different taxable year, a
partnership cannot have a taxable year
other than: (i) the majority interest
taxable year; (ii) if there is no majority
interest taxable year, the taxable year of
all the principal partners of the
partnership; or (iii) if there is no taxable
year described in (i) or (ii), the calendar
year unless the Secretary by regulation
prescribes another period. Section
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1.706-1T(a)(1) and (2) provides that if
neither (i) nor (ii) is applicable, the
partnership’s taxable year will be the
taxable year that results in the least
aggregate deferral of partnership
income.

Additionally, § 1.706—3T(a) provides
that under certain circumstances, a tax-
exempt partner will be disregarded for
purposes of section 706(b).

Explanation of Provisions

L. Treatment of Foreign Partners

Currently, foreign partners are taken
into consideration when determining a
partnership’s taxable year under section
706(b). In some circumstances, this
could allow the taxable year of a
partnership to be determined for Federal
tax purposes by reference to the taxable
year of one or more partners who may
not be subject to U.S. taxation on
income earned through the partnership.
For instance, assume that a foreign
partner owns a majority interest in a
partnership that generates only foreign
source income that is not effectively
connected with a trade or business
conducted within the United States. The
minority partners are domestic persons
subject to tax in the United States on
income earned through the partnership.
If the taxable year or years of the
domestic partners are different from that
of the majority partner, the majority
partner’s taxable year would determine
the partnership’s taxable year, which
would affect the timing of the domestic
partners’ inclusion of partnership
income. Thus, by conforming the
partnership’s taxable year to the taxable
year of foreign partners, the mechanical
application of section 706(b) can create
deferral for those partners who are
subject to tax in the United States on
income earned through the partnership,
while having no impact on the majority
foreign partners who are not subject to
tax in the United States on such income.
The IRS and the Treasury do not believe
that such a result is consistent with the
intent of the statute.

A. Disregard Certain Foreign Partners

The proposed regulations generally
require foreign partners who are not
subject to U.S. taxation on a net basis on
income earned through the partnership
to be disregarded for purposes of
applying section 706(b). For these
purposes a foreign partner will be
considered subject to Federal income
tax only if the partner is allocated gross
income of the partnership that is
effectively connected (or treated as
effectively connected) with the conduct
of a trade or business within the United
States (effectively connected income or

ECI). In the case of a foreign partner
claiming benefits under a U.S. income
tax treaty, a foreign partner will be
disregarded unless it is allocated gross
income that is attributable to a
permanent establishment in the United
States.

A foreign partner also may be subject
to U.S. Federal income tax on its
distributive share of fixed or
determinable annual or periodic income
(FDAP income) from U.S. sources. In
certain circumstances, the timing for
imposing United States withholding tax
on FDAP income earned through a
partnership may be affected by the
partnership’s taxable year. See, e.g.,
§1.1441-5(b)(2)(i) (providing the timing
for withholding under section 1441 in
the case of a domestic partnership that
has received, but not distributed, FDAP
income that is includible in the
distributive share of a foreign partner).
The IRS and Treasury believe that the
withholding provisions of section 1441
provide a more appropriate mechanism
than section 706 for addressing timing
issues for these partners. Additionally,
the IRS and Treasury are concerned that
the ability of a partnership to earn small
amounts of FDAP income, and thereby
alter the determination of its taxable
year, may permit inappropriate
manipulation of the rule under section
706(b) for the domestic partners.
Accordingly, under these proposed
regulations, the taxable year of a foreign
partner would be disregarded for
purposes of section 706(b) if that partner
is subject to Federal income tax solely
due to the presence of U.S. source
income earned through the partnership
that is not ECI. In addition, it is
irrelevant, for purposes of the proposed
regulations, whether the foreign partner
is subject to tax in the United States
with respect to income other than
income earned by the partnership.

The rule for foreign partners provided
in these proposed regulations generally
is consistent with the present rule under
§1.706-3T for the treatment of partners
that are exempt from taxation under
section 501(a). The taxable years of tax-
exempt partners are not considered for
purposes of section 706(b) unless those
partners are subject to tax on income
from the partnership. One difference
between the rules for foreign partners
and the rules for tax-exempt partners is
that foreign partners will be included in
determining a partnership’s taxable year
where the foreign partner is allocated
gross income that is effectively
connected with a U.S. trade or business,
but actually has a net loss from the
partnership for the taxable year (i.e., the
foreign partners are not actually subject
to tax on their allocable portion of the

partnership’s income). By contrast, a
tax-exempt partner is disregarded where
its allocable share of the partnership’s
tax items produces a net loss for the
taxable year even though, if the foreign
partner were allocated net income for
the taxable year, the tax-exempt entity
would have been subject to tax on such
income. The IRS and Treasury are
considering modifying the tax-exempt
rule to conform with the proposed rule
for foreign partners and request
comments in this regard.

Finally, for purposes of these rules,
the proposed regulations generally
define a foreign partner as a partner that
is not a U.S. person (as defined in
section 7701(a)(30)), but provide that
controlled foreign corporations (CFCs)
and foreign personal holding companies
(FPHCs) are not treated as foreign
partners. These entities are not treated
as foreign for purposes of determining a
partnership’s taxable year under section
706 because the U.S. owners of such
entities may be subject to Federal
income taxation on a current basis with
respect to income earned by the entities.

The IRS and Treasury also
considered, but did not include, a
similar rule for passive foreign
investment companies (PFICs). The
proposed regulations do not include a
similar rule for PFICs because, unlike
the rules for CFCs and FPHCs, which
require that a majority of the ownership
be concentrated in a small group of U.S.
persons, the PFIC rules apply without
regard to the level of ownership of the
individual, or of all U.S. owners in the
aggregate. Additionally, in most
instances where a PFIC does have
substantial U.S. ownership, it will also
be a CFC or a FPHC.

B. Minority Interest Rule

The IRS and Treasury recognize that
requiring a partnership taxable year to
be determined without regard to certain
foreign partners may present difficulties
for minority partners in some cases. If
the taxable years of certain foreign
partners are disregarded for purposes of
section 706(b), it is possible that the
taxable year of a partnership may be
determined solely by reference to the
taxable year of one or more small
minority domestic partners. This could
create significant administrative
burdens for minority partners if the
partnership maintains its books and
records on a taxable year selected by
significant foreign partners that is
different from the taxable year of the
minority partner or partners.

In order to provide relief in this
situation, the proposed regulations
contain an exception providing that
foreign partners will not be disregarded
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for purposes of section 706(b) if the
partnership’s taxable year would be
determined by reference to partners that
individually hold less than a 10-percent
interest, and in the aggregate hold less
than a 20-percent interest, in the capital
and profits of the partnership. For
purposes of this rule, a partner’s interest
will include interests held directly and
interests held by related partners. In
determining whether the minority
interest rule applies, the proposed
regulations take into account the
ownership of tax-exempt entities that
are disregarded under § 1.706—3T/(a).

Where a domestic tax-exempt entity
(or entities) owns a relatively small
interest in the partnership, but enough
to cause the minority interest rule not to
apply, the result may be anomalous,
given that the tax-exempt entity has no
real interest in a particular taxable year
and thus has no incentive to convince
significant foreign partners to cause the
partnership to determine its taxable year
by reference to the domestic partners.
However, where such a tax-exempt
entity (or entities) owns a majority
interest in the partnership, the result
may be more appropriate because the
domestic partners are more likely to
have significant bargaining power
regarding the taxable year vis-a-vis the
foreign partners. An appropriate
solution may be to exclude tax-exempt
entities from both the numerator and
denominator in applying the de minimis
rule. The IRS and Treasury request
comments regarding how tax-exempt
entities should be treated for purposes
of the minority interest rule.

C. Transitional Relief

Under current law, a partnership may
have adopted a taxable year that creates
deferral by reference to the taxable year
of a foreign partner not subject to U.S.
net income taxation. In such instances,
compliance with these regulations could
result in a change in the partnership
taxable year which would cause a
“bunching” of more than 12 months of
partnership income into a single taxable
year of the partners subject to Federal
income tax.

For example, consider a partnership
that has a June 30 taxable year because
of the presence of a 60-percent foreign
partner that is not subject to U.S. net
income taxation on income earned
through the partnership. This taxable
year creates six months of deferral for
the 40-percent domestic partner, who is
on the calendar year. In the year that
these proposed regulations become
effective, two partnership taxable years
(the taxable year concluding on June 30
and the initial short calendar year
concluding December 31) would close

during the domestic partner’s taxable
year. Thus, section 706(a) would require
the domestic partner to recognize its
distributive share of 18 months of
partnership income during a single
taxable year. While the historic taxable
year of the partnership in this example
is inconsistent with the intent of section
706(b), the IRS and Treasury recognize
that the potential bunching of income
caused by changing to an appropriate
taxable year might present an undue
hardship for some taxpayers.

In orcFer to alleviate such a hardship,
the proposed regulations would permit
adversely affected taxpayers to apply
the four-year spread provisions of
§1.702—3T. This transitional rule will
have limited application; it is intended
only to provide relief for bunching of
income that occurs in the first taxable
year beginning on or after the effective
date of these proposed regulations.

II. Application of § 1.701-2

The mechanical rules of section
706(b) operate to limit partners’
opportunities to defer the recognition of
partnership income. Where partners
have different taxable years, eliminating
or limiting deferral for one partner may
result in increasing deferral for another
partner. Such deferral is an anticipated
result of section 706(b). However, an
application of the mechanical rules of
section 706(b) and these proposed
regulations remains subject to the anti-
abuse rule of §1.701-2.

For example, assume that these
proposed regulations would disregard
the taxable year of a 76-percent foreign
partner and require the partnership
(which only has foreign operations, and
therefore does not earn ECI) to adopt the
taxable year of the 24-percent domestic
partner. Conceivably the partners could
attempt to avoid this result by forming
a tiered structure where the foreign
partner would own a 95-percent interest
in an upper-tier domestic partnership
that would hold, as its only asset, an 80
percent interest in the lower-tier
operating partnership (the domestic
partner would own the remaining 5
percent of the upper-tier partnership
and the remaining 20 percent of the
lower-tier partnership). In substance,
this is the same arrangement as the
single partnership except that the
minority interest rule would generally
require the upper-tier partnership to
adopt the taxable year of the foreign
partner (because the domestic partner
owns less than a 10-percent interest in
the upper-tier partnership). The upper-
tier domestic partnership’s taxable year
would then be considered the majority
interest taxable year of the lower-tier
partnership under section

706(b)(1)(B)(i). In these circumstances,
the Commissioner may determine that
in order to achieve a tax result that is
consistent with the intent of section
706, § 1.701-2 should apply. In such
event, the Commissioner may disregard
the upper-tier partnership and treat the
assets thereof (in this case, the interest
in the lower-tier partnership) as being
owned directly by its partners, with the
result that the foreign partner would be
disregarded in determining the taxable
year of the lower-tier partnership under
section 706(b) and these proposed
regulations.

III. Finalization of Prior Proposed
Regulations

The current temporary regulations
under section 706 are the product of
three separate Treasury decisions. The
text of these Treasury decisions, TD
7991 (adopted November 29, 1984), TD
8169 (adopted December 23, 1987), and
TD 8205 (adopted May 24, 1988), were
also contemporaneously promulgated as
proposed regulations, LR—183—-84
(published in the Federal Register on
November 30, 1984), LR-101-86
(published in the Federal Register on
December 29, 1987), and LR-53-880
(published in the Federal Register on
May 27, 1988). These proposed
regulations have not been withdrawn,
and it is likely that they will be
finalized in conjunction with the
finalization of the regulations proposed
by this document. The IRS and Treasury
expect that the finalization of these
previously proposed regulations will be
accompanied by the withdrawal of the
existing temporary regulations.
Comments previously received in
connection with the prior proposed
regulations will be considered as well as
new or additional comments with
respect to such regulations.

IV. Effective Date

These regulations are proposed to
apply to partnership taxable years
beginning on or after the date final
regulations are published in the Federal
Register. For example, if the final
regulations were published on
November 1, 2001, a partnership that
historically has determined its taxable
year by reference to a 75-percent foreign
partner with a March 31 taxable year
end rather than by reference to a 25-
percent domestic partner that uses the
calendar year would be required to
change to the calendar year as of April
1, 2002 (the partnership year beginning
after the date final regulations were
published). This would result in a short
taxable year from April 1, 2002, to
December 31, 2002.
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Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) that are
submitted timely to the IRS. The IRS
and Treasury specifically request
comments on the clarity of the proposed
regulations and how they may be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for June 6, 2001, beginning at 10 a.m.,
in room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit timely written comments
and must submit an outline of the topics
to be discussed and the time to be
devoted to each topic (preferably a
signed original and eight (8) copies) by
May 16, 2001.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Dan Carmody, Office of
Chief Counsel (Passthroughs and
Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.706—4 is added to
read as follows:

§1.706-4 Certain foreign partners
disregarded.

(a) General rule—(1) Foreign partners
not claiming benefits under a U.S.
income tax treaty. In determining the
taxable year (the current taxable year) of
a partnership under section 706(b) and
the regulations thereunder, a foreign
partner shall be disregarded unless such
partner is allocated any gross income of
the partnership that was effectively
connected (or treated as effectively
connected) with the conduct of a trade
or business within the United States
during the partnership’s taxable year
immediately preceding the current
taxable year. However, if a foreign
partner was not a partner during the
partnership’s immediately preceding
taxable year, such partner will be
disregarded for the current taxable year
if the partnership reasonably believes
that the partner will not be allocated
any gross income generated by the
partnership during the current taxable
year that is effectively connected with
the conduct of a trade or business
within the United States.

(2) Foreign partners claiming benefits
under a U.S. income tax treaty. In the
case of a foreign partner claiming
benefits under an income tax treaty
between the United States and another
jurisdiction, a foreign partner will be
disregarded under this paragraph (a)
unless such partner was allocated any

gross income that was attributable to a
permanent establishment in the United
States during the partnership’s taxable
year immediately preceding the current
taxable year (or, if such partner was not
a partner during the immediately
preceding taxable year, the partnership
reasonably believes that such partner
will be allocated such income during
the current taxable year).

(b) Minority interest rule. If the
partners that are not disregarded by
paragraph (a) of this section (absent the
application of this paragraph (b))
individually hold less than a 10-percent
interest, and in the aggregate hold less
than a 20-percent interest, in the capital
and profits of the partnership, paragraph
(a) of this section will not apply. For
purposes of determining ownership in
the partnership after application of
paragraph (a) of this section, the
constructive ownership rules of section
318 shall apply, and the attribution
rules of section 267(c) also shall apply
to the extent they attribute ownership to
persons to whom section 318 does not
attribute ownership. However, “10
percent”” shall be substituted for “50
percent” in section 318(a)(2)(C) and
(3)(C). For purposes of determining if
partners hold less than a 20-percent
interest in the aggregate, the same
interests will not be considered as being
owned by more than one partner.

(c) Definition of foreign partner. For
purposes of this section, a foreign
partner is any partner that is not a U.S.
person (as defined in section
7701(a)(30)), except that a partner that is
a controlled foreign corporation (as
defined in section 957(a)) or a foreign
personal holding company (as defined
in section 552) shall not be treated as a
foreign partner.

(d) Example. The provisions of this
section may be illustrated by the
following example:

Example. Partnership B is owned by two
partners, F, a foreign corporation that owns
a 95-percent interest in the capital and profits
of partnership B, and D, a domestic
corporation that owns the remaining 5-
percent interest in the capital and profits of
partnership B. Partnership B is not engaged
in the conduct of a trade or business within
the United States, and, accordingly,
partnership B does not earn any income that
is effectively connected with a U.S. trade or
business. F uses a March 31 fiscal year, and
causes partnership B to maintain its books
and records on a March 31 fiscal year as well.
D is a calendar year taxpayer. Under
paragraph (a) of this section, F would be
disregarded and partnership B’s taxable year
would be determined by reference to D.
However, because D owns less than a 10-
percent interest in the capital and profits of
partnership B, the minority interest rule of
paragraph (b) of this section applies, and
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partnership B must adopt the March 31 fiscal
year.

(e) Effective date—(1) Generally. The
provisions of this section are applicable
for partnership taxable years that begin
on or after the date final regulations are
published in the Federal Register.

(2) Transition rule. Partners of a
partnership that is required to change its
taxable year as of the beginning of its
first taxable year after the date final
regulations are published in the Federal
Register may apply the provisions of
§ 1.702-3T if the change in taxable year
occurs in the first taxable year following
the date final regulations are published
in the Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 01-270 Filed 1-16—01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[Reg-107175-00]
RIN 1545-AY19

Definition of Disqualified Person

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations to narrow the
definition of the term disqualified
person for section 1031 like-kind
exchanges. The regulations are in
response to recent changes in the federal
banking law, especially the repeal of
section 20 of the Glass-Steagall Act of
1933. The regulations will affect the
eligibility of certain persons to serve as
escrow holders of qualified escrow
accounts, trustees of qualified trusts, or
as qualified intermediaries. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by April 17, 2001.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for June 5, 2001, at 10 a.m.
must be received by May 15, 2001.
ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-107175-00), room
5226, Internal Revenue Service, Post
Office Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and

5 p.m. to: CC:M&SP:RU (REG-107175—
00), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov
/tax_regs /regslist.html. The public
hearing will be held in room 4718,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations, J.
Peter Baumgarten, at (202) 622—4950;
concerning submissions of comments,
the hearing, or to be placed on the
building access list to attend the
hearing, Treena Garrett, at (202) 622—
7190 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) for the
definition of disqualified person under
section 1.1031(k)-1(k).

An exchange of property, like a sale,
usually results in the current
recognition of gain or loss. Section
1031(a) provides an exception to the
general rule. Under section 1031(a), no
gain or loss is recognized if property
held for productive use in a trade or
business or for investment is exchanged
solely for property of a like kind that is
to be held either for productive use in
a trade or business or for investment.

Taxpayers may use a qualified escrow
account, qualified trust, or qualified
intermediary (or any combination of the
three) to facilitate a like-kind exchange.
A requirement common to qualified
escrow accounts, qualified trusts, and
qualified intermediaries is that the
escrow holder, trustee, or intermediary
may not be the taxpayer or a
disqualified person.

Section 1.1031(k)-1(k) defines a
disqualified person to include a person
that is an agent of the taxpayer at the
time of the transaction. An agent
includes a person that has acted as the
taxpayer’s employee, attorney,
accountant, investment banker or
broker, or real estate agent or broker
within two years of the taxpayer’s
transfer of relinquished property.
However, in determining whether a
person is a disqualified person, services
provided by such person for the
taxpayer with respect to section 1031
exchanges of property and routine

financial, title insurance, escrow, or
trust services provided to the taxpayer
by a financial institution, title insurance
company, or escrow company are not
taken into account. A person that is
related to a disqualified person,
determined by using the attribution
rules of sections 267(b) and 707(b) but
substituting 10 percent for 50 percent, is
also considered a disqualified person.

Under section 20 of the Banking Act
of 1933 (12 U.S.C. 377) (the Glass-
Steagall Act), banks generally were
proscribed from affiliation with any
corporation, association, business trust,
or other similar organization engaged
principally in the issue, flotation,
underwriting, public sale, or
distribution at wholesale or retail or
through syndicate participation of
stocks, bonds, debentures, notes, or
other securities. However, last year
Congress enacted the Gramm-Leach-
Bliley Act, Public Law 106—102
(November 12, 1999), 113 Stat. 1341 (the
GLB Act). Section 101 of the GLB Act
repeals section 20 of the Glass-Steagall
Act. In addition, section 103 of the GLB
Act amends section 4 of the Bank
Holding Company Act of 1956 (12
U.S.C. 1843) by adding new subsection
(k). Subsection (k) specifically
authorizes qualifying financial
institutions to engage in activities that
are financial in nature, such as (1)
providing financial, investment, or
economic advisory services, including
advising an investment company (as
defined in section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a—
3)); (2) issuing and selling instruments
representing interests in pools of assets
permissible for a bank to hold directly;
and (3) underwriting, dealing in, and
making a market in securities.

As a consequence of the GLB Act (and
other changes in policy by the Federal
Reserve System in recent years), many
banks and bank holding companies are,
or are in the process of becoming,
members of controlled groups that
include investment banking and
brokerage firms. This, in turn, may
cause the banks, bank holding
companies, and their subsidiaries to be
disqualified persons for purposes of
section 1031 by virtue of the related
party rule of § 1.1031(k)-1(k)(4).

Treasury and the Service believe that,
in general, banks should be permitted to
serve as qualified intermediaries,
escrow holders, or trustees. Banks, as
regulated institutions, have historically
acted in this role as neutral or
independent holders of funds. These
regulations permit banks to continue in
this role despite recent legislative and
regulatory changes.



Federal Register/Vol.

66, No. 11/ Wednesday, January 17,

2001 /Proposed Rules 3925

In order to account for changes in the
banking industry, the proposed
regulations generally provide that a
bank that is a member of a controlled
group that includes an investment
banking or brokerage firm as a member
will not be a disqualified person merely
because the investment banking or
brokerage firm has provided services to
an exchange customer within a two-year
period ending on the date of the transfer
of the relinquished property by that
customer.

Proposed Effective Date

The regulations are applicable for
transfers of property made by a taxpayer
on or after January 17, 2001.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic or written comments that are
submitted timely to the IRS. The IRS
and the Treasury Department request
comments on the merits of the proposed
regulations and how the proposed
regulations can be made clearer and
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for June 5, 2001, beginning at 10 a.m. in
room 4718 of the Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the main Constitution Avenue
entrance between 10th and 12th Streets,
NW. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to

attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic by May 15, 2001.
A period of ten (10) minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
the outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is J. Peter Baumgarten of the
Office of Associate Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1031(k)-1 is
amended by adding a sentence to the
end of paragraph (k)(4) to read as
follows:

§1.1031(k)-1 Treatment of deferred
exchanges.
* * * * *

(k) * % %

(4) * * * However, with respect to
transfers of relinquished property made
by a taxpayer on or after the date on
which these regulations are published
as final regulations, this paragraph (k)(4)
does not apply to a bank (as defined in
section 581) that is a member of a
controlled group (as determined under
section 267(f)(1), substituting “10
percent” for “50 percent” where it
appears), where a person described in
paragraph (k)(2) of this section is an
investment banker or broker that has
provided investment banking or
brokerage services to the taxpayer

within the 2-year period and also is a

member of the controlled group.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 01-624 Filed 1-16—01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 31
[REG-126100-00]

RIN 1545-AY62

Guidance on Reporting of Deposit
Interest Paid to Nonresident Aliens

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance on the reporting requirements
for interest on deposits maintained at
the U.S. office of certain financial
institutions and paid to nonresident
alien individuals. These proposed
regulations affect persons making
payments of interest with respect to
such a deposit. This document also
provides a notice of public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by February 27, 2001.
Requests to speak (with outlines of oral
comments to be discussed) at the public
hearing scheduled for 10 a.m. on March
21, 2001, must be received by February
27, 2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-126100-00), Room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions also may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-126100-00),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax-regs/
regslist.html. The public hearing will be
held in Room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
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Kate Y. Hwa, (202) 622—3840 (not a toll
free number); concerning submissions of
comments, the hearing, and/or to be
placed on the building access list to
attend the hearing, Lanita Vandyke,
(202) 622—7180 (not a toll free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S:0, Washington, DC
20224. Comments on the collections of
information should be received by
March 19, 2001. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
operation of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in these
proposed regulations is in §§ 1.6049—
4(b)(5)(i), 1.6049-6(e)(4) (i), and (ii).
This information is required to
determine if taxpayers have properly
reported amounts received as income.
The collection of information is
mandatory. The likely respondents are
businesses and other for-profit
institutions.

The estimated average annual burden
per respondent and/or recordkeeper
required by §§ 1.6049—4(b)(5)(i), 1.6049—
6(e)(4) (i), and (ii) will be reflected in
the burdens of Forms W-8, 1042, 1042—
S, and the income tax return of a foreign
person.

Further, the estimated average annual
burden per respondent and/or

recordkeeper for the statement required
by § 1.6049-6(e)(4)(i) is as follows:

Estimated total annual reporting
burden: 500 hours.

Estimated average annual burden per
respondent: 15 minutes.

Estimated number of respondents:
2,000.

Estimated annual frequency of
responses: annually.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law.

Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

Background and Explanation of
Provisions

The IRS previously determined that
information concerning interest paid on
deposits from U.S. bank accounts to
nonresident alien individuals who are
residents of Canada would be significant
in furthering its compliance efforts.
Consequently, § 1.6049-8(a) requires the
reporting of such interest on a Form
1042-S.

The proposed regulations extend the
information reporting requirement for
bank deposit interest paid to
nonresident alien individuals who are
residents of other foreign countries. This
extension is appropriate for two reasons.
First, requiring routine reporting to the
IRS of all bank deposit interest paid
within the United States will help to
ensure voluntary compliance by U.S.
taxpayers by minimizing the possibility
of avoidance of the U.S. information
reporting system (such as through false
claims of foreign status). Second, several
countries that have tax treaties or other
agreements that provide for the
exchange of tax information with the
United States have requested
information concerning bank deposits of
individual residents of their countries.
Because of the importance that the
United States attaches to exchanging tax
information as a way of encouraging
voluntary compliance and furthering
transparency, see e.g. S. Exec. Rep. No.
106-8, at 15 (1st Sess. 1999), Treasury
and the IRS believe it is important for
the United States to facilitate, wherever
possible, the effective exchange of all
relevant tax information with our treaty
partners.

In addition to extending the
information reporting requirement for
interest paid on deposits maintained at
a bank’s office within the United States
to all nonresident alien individuals, the
proposed regulations also make the
following minor changes and
clarifications.

Section 1.6049-6 provides that a copy
of Form 1042-S must be furnished to
the recipient for interest paid on
deposits maintained at a bank’s office
within the United States. Paragraph
(e)(4)(i) of that section has been revised
to clarify that the payor or middleman
can satisfy this requirement by
furnishing a copy of Form 1042-S either
in person or to the last known address
of the recipient.

A new paragraph (e)(4)(ii) has been
added to § 1.6049-6 to provide guidance
on the manner in which a Form 1042-
S is furnished when there are joint
account holders. Specifically, if any
joint account holder is a U.S. non-
exempt recipient, the payor or
middleman must report the entire
payment to that person. If all joint
account holders are foreign persons, the
payor or middleman must report the
payment to the nonresident alien
individual that is a resident of a country
with which the United States has an
income tax treaty or a tax information
exchange agreement (TIEA). If more
than one of the joint account holders is
a foreign person and is a resident of a
country with which the United States
has an income tax treaty or a TIEA, the
payor or middleman must report the
payment to the person that is the
primary account holder. The payor or
middleman must, however, furnish a
Form 1042-S to any account holder who
requests it.

Section 1.6049-8(a) provides that
interest paid with respect to a deposit
maintained at an office within the
United States to individuals who are
Canadian residents must be reported.
The payor or middleman may rely on
the permanent address found on Form
W-8 to make the determination of
whether the nonresident alien
individual resides in Canada. However,
the regulation also provides that a payor
or middleman may rely on its actual
knowledge of the individual’s residence
address in Canada, even if a valid Form
W-38 has not been provided, to make
such a determination. This “actual
knowledge of the individual’s residence
address” rule has been eliminated
because it creates a result that is
contrary to the presumption rules
contained in § 1.1441-1(b)(3)(iii) (and
made applicable to reportable payments
by § 1.6049-5(d)(2)). Accordingly,
§1.6049-8(a) has been clarified to
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provide that, while amounts described
in § 1.6049-8(a) generally are not
subject to backup withholding under
section 3406, the payor must report the
payment on a Form 1099 as made to a
U.S. non-exempt recipient in
accordance with the presumption rules
of §§1.6049-5(d)(2) and 1.1441—
1(b)(3)(iii) if the payor or middleman
does not have either a valid Form W-
8 or valid Form W-9. Further, such
payment is subject to backup
withholding under section 3406.

Proposed Effective Date

These regulations are proposed to
apply to payments made after December
31 of the year in which they are
published as final regulations in the
Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely (in the manner described in the
ADDRESSES portion of this preamble) to
the IRS. The IRS and Treasury
Department request comments on the
clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for March 31, 2001, beginning at 10 a.m.
in Room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate

entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (a signed
original and eight (8) copies) by
February 27, 2001. A period of 10
minutes will be allotted to each person
for making comments. An agenda
showing the scheduling of the speakers
will be prepared after the deadline for
reviewing outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information

The principal author of the
regulations is Kate Y. Hwa, Office of
Associate Chief Counsel (International).
However, other personnel from the IRS
and Treasury Department participated
in their development.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 31
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In section 1.6049—4, paragraph
(b)(5) is revised to read as follows:

§1.6049-4 Return of information as to
interest paid and original issue discount
includible in gross income after December
31, 1982.

* * * * *

(b) * * *
(5) Interest payments to nonresident
alien individuals—(i) General rule. In
the case of interest aggregating $10 or
more paid to a nonresident alien
individual (as defined in section
7701(b)(1)(B)) that is reportable under
§1.6049-8(a), the payor shall make an
information return on Form 1042-S for
the calendar year in which the interest
is paid. The payor or middleman shall
prepare and file Form 1042-S at the
time and in the manner prescribed by
section 1461 and the regulations under
that section and by the form and its
accompanying instructions. See
§§1.1461-1(b) (rules regarding the
preparation of a Form 1042) and
1.6049-6(e)(4) (rules for furnishing a

copy of the Form 1042-S to the payee).
To determine whether an information
return is required for original issue
discount, see §§1.6049-5(f) and 1.6049—
8(a).

(ii) Effective date. Paragraph (b)(5)(i)
of this section shall be effective for
payments made after December 31 of the
year in which the final regulations are
published in the Federal Register with
respect to a Form W-8 (Certificate of
Foreign Status) furnished to the payor or
middleman after that date. (For interest
paid to a Canadian nonresident alien
individual on or before December 31 of
the year in which final regulations are
published in the Federal Register, see
§1.6049-4(b)(5) as in effect and
contained in 26 CFR part 1 revised April
1, 2000.)

Par. 3. Section 1.6049-6 is amended
as follows:

1. Paragraph (e)(4) is revised.

2. In paragraph (e)(5), the first
sentence is revised and a new sentence
is added at the end of the paragraph.

The addition and revisions read as
follows:

§1.6049-6 Statements to recipients of
interest payments and holders of
obligations for attributed original issue
discount.

* * * * *

(e) R

(4) Special rule for amounts described
in § 1.6049-8(a)—(i) In general. In the
case of amounts described in § 1.6049—
8(a) (relating to payments of deposit
interest to nonresident alien
individuals) paid after December 31 of
the year in which the final regulations
are published in the Federal Register,
any person who makes a Form 1042-S
under section 6049(a) and § 1.6049—
4(b)(5) shall furnish a statement to the
recipient either in person or by first-
class mail to the recipient’s last known
address. The statement shall include a
copy of the Form 1042-S required to be
prepared pursuant to § 1.6049—4(b)(5)
and a statement to the effect that the
information on the form is being
furnished to the United States Internal
Revenue Service and may be furnished
to the government of the foreign country
where the recipient resides.

(ii) Joint account holders. In the case
of joint account holders, a payor or
middleman must report the entire
amount of interest as paid to any joint
account holder that provides a valid
Form W-9, or, if any account holder has
not furnished a Form W-8 or Form W-
9, any account holder that is presumed
to be a U.S. non-exempt recipient under
§1.6049-5(d)(2) and 1.1441-1(b)(3)(iii).
If all of the joint account holders are
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foreign persons, then the payor or
middleman must report the payment to
the nonresident alien individual that is
a resident of a country with which the
United States has an income tax treaty
or a tax information exchange
agreement. If more than one of the joint
account holders is a foreign person and
is a resident of a country with which the
United States has an income tax treaty
or a tax information exchange
agreement, then the payor or
middleman may report the interest as
paid to any such account holder that is
treated as the primary account holder
under § 31.3406(h)-2(a) of this chapter.
If, however, any account holder requests
its own Form 1042-S, the payor or
middleman must furnish a Form 1042—
S to the account holder who requests it.

(5) Effective date. Paragraph (e)(4) is
effective for payee statements due after
December 31 of the year in which the
final regulations are published in the
Federal Register, without regard to
extensions. * * * (For interest paid to
a Canadian nonresident alien individual
on or before December 31 of the year in
which final regulations are published in
the Federal Register, see § 1.6049—
6(e)(4) as in effect and contained in 26
CFR part 1 revised April 1, 2000.)
* * * * *

Par. 4. In section 1.6049-8, the
section heading and paragraph (a) are
revised to read as follows:

§1.6049-8 Interest and original issue
discount paid to nonresident alien
individuals.

(a) Interest subject to reporting
requirement. For purposes of §§ 1.6049—
4, 1.6049-6, and this section and except
as provided in paragraph (b) of this
section, the term interest means interest
paid to a nonresident alien individual
after December 31 of the year in which
the final regulations are published in
the Federal Register, where the interest
is described in section 871(i)(2)(A) with
respect to a deposit maintained at an
office within the United States. For
purposes of the regulations under
section 6049, a nonresident alien
individual is a person described in
section 7701(b)(1)(B). The payor or
middleman may rely upon a valid Form
W-8 to determine whether the payment
is made to a nonresident alien
individual. Generally, amounts
described in this paragraph (a) are not
subject to backup withholding under
section 3406. See § 31.3406(g)-1(d) of
this chapter. However, if the payor or
middleman does not have either a valid
Form W-8 or valid Form W-9, the payor
or middleman must report the payment
as made to a U.S. non-exempt recipient
if it must so treat the payee under the

presumption rules of §§ 1.6049-5(d)(2)
and 1.1441-1(b)(3)(iii) and must also
backup withhold under section 3406.
(For interest paid to a Canadian
nonresident alien individual on or
before December 31 of the year in which
final regulations are published in the
Federal Register, see § 1.6049-8(a) as in
effect and contained in 26 CFR part 1
revised April 1, 2000.)

* * * * *

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Par. 5. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 6. In § 31.3406(g)-1, paragraph
(d) is revised to read as follows:

§31.3406(g)-1 Exceptions for payments to
certain payees and certain other payment.
* * * * *

(d) Reportable payments made to
nonresident alien individuals. A
payment of interest that is reported on
Form 1042-S as paid to a nonresident
alien individual under § 1.6049-8(a) of
this chapter is not subject to
withholding under section 3406. (For
interest paid to a Canadian nonresident
alien individual on or before December
31 of the year in which final regulations
are published in the Federal Register,
see § 31.3406(g)—1(d) as in effect and
contained in 26 CFR part 1 revised April
1, 2000.)

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

[FR Doc. 01-250 Filed 1-16-01; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF TREASURY

Internal Revenue Service (IRS)
26 CFR Parts 1 and 54

[REG-130477-00; REG-130481-00]
RIN 1545-AY69, 1545-AY70

Required Distributions from
Retirement Plans

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to
required minimum distributions from
qualified plans, individual retirement
plans, deferred compensation plans
under section 457, and section 403(b)
annuity contracts, custodial accounts,

and retirement income accounts. These
regulations will provide the public with
guidance necessary to comply with the
law and will affect administrators of,
participants in, and beneficiaries of
qualified plans; institutions that sponsor
and individuals who administer
individual retirement plans, individuals
who use individual retirement plans for
retirement income, and beneficiaries of
individual retirement plans; and
employees for whom amounts are
contributed to section 403(b) annuity
contracts, custodial accounts, or
retirement income accounts and
beneficiaries of such contracts and
accounts.

DATES: Written and electronic comments
must be received by April 17, 2001.
Outlines of topics to be discussed at the
public hearing scheduled for June 1,
2001, at 10 a.m. must be received by
May 11, 2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-130477-00/
REG130481-00) room 5226, Internal
Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-130477-00/
REG-130481-00), Courier’s Desk,
Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC. Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs” option of
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at: http://www.irs.gov/tax__regs/
reglist.html. The public hearing on June
1, 2001, will be held in the IRS
Auditorium (7th Floor), Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Cathy A.
Vohs, 202-622—-6090; concerning
submissions and the hearing, and/or to
be placed on the building access list to
attend the hearing, Guy Traynor, 202—
622—7180 (not toll-free numbers).

Paperwork Reduction Act

The collections of information
contained in these proposed regulations
have been reviewed and approved by
the Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-0996, in
conjunction with the notice of proposed
rulemaking published on July 27, 1987,
52 FR 28070, REG-EE—113-82, Required
Distributions From Qualified Plans and
Individual Retirement Plans, and
control number 1545-1573, in
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conjunction with the notice of proposed
rulemaking published on December 30,
1997, 62 FR 67780, REG-209463-82,
Required Distributions from Qualified
Plans and Individual Retirement Plans.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books and records relating to the
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) and to the
Pension Excise Tax Regulations (26 CFR
Part 54) under sections 401, 403, 408,
and 4974 of the Internal Revenue Code
of 1986. It is contemplated that
proposed rules similar to those in these
proposed regulations applicable to
section 401 will be published in the
near future for purposes of applying the
distribution requirements of section
457(d). These amendments are proposed
to conform the regulations to section
1404 of the Small Business Job
Protection Act of 1996 (SBJPA) (110
Stat. 1791), sections 1121 and 1852 of
the Tax Reform Act of 1986 (TRA of
1986) (100 Stat. 2464 and 2864),
sections 521 and 713 of the Tax Reform
Act of 1984 (TRA of 1984) (98 Stat. 865
and 955), and sections 242 and 243 of
the Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA) (96 Stat. 521). The
regulations provide guidance on the
required minimum distribution
requirements under section 401(a)(9) for
plans qualified under section 401(a).
The rules are incorporated by reference
in section 408(a)(6) and (b)(3) for
individual retirement accounts and
annuities (IRAs), section 408A(c)(5) for
Roth IRAs, section 403(b)(10) for section
403(b) annuity contracts, and section
457(d) for eligible deferred
compensation plans.

For purposes of this discussion of the
background of the regulations in this
preamble, as well as the explanation of
provisions below, whenever the term
employee is used, it is intended to
include not only an employee but also
an IRA owner.

Section 401(a)(9) provides rules for
distributions during the life of the
employee in section 401(a)(9)(A) and
rules for distributions after the death of
the employee in section 401(a)(9)(B).

Section 401(a)(9)(A)(ii) provides that the
entire interest of an employee in a
qualified plan must be distributed,
beginning not later than the employee’s
required beginning date, in accordance
with regulations, over the life of the
employee or over the lives of the
employee and a designated beneficiary
(or over a period not extending beyond
the life expectancy of the employee and
a designated beneficiary).

Section 401(a)(9)(C) defines required
beginning date for employees (other
than 5-percent owners and IRA owners)
as April 1 of the calendar year following
the later of the calendar year in which
the employee attains age 70 /2 or the
calendar year in which the employee
retires. For 5-percent owners and IRA
owners, the required beginning date is
April 1 of the calendar year following
the calendar year in which the
employee attains age 70 V2, even if the
employee has not retired.

Section 401(a)(9)(D) provides that
(except in the case of a life annuity) the
life expectancy of an employee and the
employee’s spouse that is used to
determine the period over which
payments must be made may be
redetermined, but not more frequently
than annually.

Section 401(a)(9)(E) provides that the
term designated beneficiary means any
individual designated as a beneficiary
by the employee.

Section 401(a)(9)(G) provides that any
distribution required to satisfy the
incidental death benefit requirement of
section 401(a) is a required minimum
distribution.

Section 401(a)(9)(B)(i) provides that, if
the employee dies after distributions
have begun, the employee’s interest
must be distributed at least as rapidly as
under the method used by the
employee.

Section 401(a)(9)(B)(ii) and (iii)
provides that, if the employee dies
before required minimum distributions
have begun, the employee’s interest
must be either: distributed (in
accordance with regulations) over the
life or life expectancy of the designated
beneficiary with the distributions
beginning no later than 1 year after the
date of the employee’s death, or
distributed within 5 years after the
death of the employee. However, under
section 401(a)(9)(B)(iv), a surviving
spouse may wait until the date the
employee would have attained age 70 -
to begin taking required minimum
distributions.

Comprehensive proposed regulations
under section 401(a)(9) were previously
published in the Federal Register on
July 27,1987, 52 FR 28070. Many of the
comments on the 1987 proposed

regulations expressed concerns that the
required minimum distribution must be
satisfied separately for each IRA owned
by an individual by taking distributions
from each IRA. In response, Notice 88—
38 (1988-1 C.B. 524) provided that the
amount of the required minimum
distribution must be calculated for each
IRA, but permitted that amount to be
taken from any IRA. Amendments to the
1987 proposed regulations published in
the Federal Register on December 30,
1997, 62 FR 67780, responded to
comments on the use of trusts as
beneficiaries. Notice 96—67 (1996—2 C.B.
235) and Notice 97-75 (1997-2 C.B.
337) provided guidance on the changes
made to section 401(a)(9) by the SBJPA.
The guidance in Notice 88—38, Notice
96—67, and Notice 97-75 is incorporated
in these proposed regulations with some
modifications.

Even though the distribution
requirements added by TEFRA were
retroactively repealed by TRA of 1984,
the transition election rule in section
242(b) of TEFRA was preserved. Notice
83—23 (1983—2 C.B. 418) continues to
provide guidance for distributions
permitted by this transition election
rule. These proposed regulations retain
the additional guidance on the
transition rule provided in the 1987
proposed regulations.

As discussed below, in response to
extensive comments, the rules for
calculating required minimum
distributions from individual accounts
under the 1987 proposed regulations
have been substantially simplified.
Certain other 1987 rules have also been
simplified and modified, although many
of the 1987 rules remain unchanged. In
particular, due to the relatively small
number of comments on practices with
respect to annuity contracts, and the
effect of the 1987 proposed regulations
on these practices, the basic structure of
the 1987 proposed regulation provisions
with respect to annuity payments is
retained in these proposed regulations.
The IRS and Treasury are continuing to
study these rules and specifically
request updated comments on current
practices and issues relating to required
minimum distributions from annuity
contracts.

Explanation of Provisions
Overview

Many of the comments on the 1987
proposed regulations addressed the
rules for required minimum
distributions during an employee’s life,
including calculation of life expectancy
and determination of designated
beneficiary. In particular, comments
raised concerns about the default
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provisions, election requirements, and
plan language requirements. In general,
the need to make decisions at age 702,
which under the 1987 proposed
regulations would bind the employee in
future years during which financial
circumstances could change
significantly, was perceived as
unreasonably restrictive. In addition,
the determination of life expectancy and
designated beneficiary and the resulting
required minimum distribution
calculation for individual accounts were
viewed as too complex.

To respond to these concerns, these
proposed regulations would make it
much easier for individuals—both plan
participants and IRA owners—and plan
administrators to understand and apply
the minimum distribution rules. The
new proposed regulations would make
major simplifications to the rules,
including the calculation of the required
minimum distribution during the
individual’s lifetime and the
determination of a designated
beneficiary for distributions after death.
The new proposed regulations simplify
therules b

o Provid%ng a simple, uniform table
that all employees can use to determine
the minimum distribution required
during their lifetime. This makes it far
easier to calculate the required
minimum distribution because
employees would
—no longer need to determine their

beneficiary by their required

beginning date, sbull no longer need
to decide whether or not to
recalculate their life expectancy each
year in determining required
minimum distributions, and

—no longer need to satisfy a separate
incidental death benefit rule.

e Permitting the required minimum
distribution during the employee’s
lifetime to be calculated without regard
to the beneficiary’s age (except when
required distributions can be reduced by
taking into account the age of a
beneficiary who is a spouse more than
10 years younger than the employee).

e Permitting the beneficiary to be
determined as late as the end of the year
following the year of the employee’s
death. This allows
—the employee to change designated

beneficiaries after the required

beginning date without increasing the
required minimum distribution and

—the beneficiary to be changed after the
employee’s death, such as by one or
more beneficiaries disclaiming or
being cashed out.

e Permitting the calculation of post-
death minimum distributions to take
into account an employee’s remaining
life expectancy at the time of death, thus
allowing distributions in all cases to be

spread over a number of years after
death.

These simplifications would also have
the effect of reducing the required
minimum distributions for the vast
majority of employees.

The Uniform Distribution Period

Under these proposed regulations and
the 1987 proposed regulations, for
distributions from an individual
account, the required minimum
distribution is determined by dividing
the account balance by the distribution
period. For lifetime required minimum
distributions, these proposed
regulations provide a uniform
distribution period for all employees of
the same age. The uniform distribution
period table is the required minimum
distribution incidental benefit (MDIB)
divisor table originally prescribed in
§1.401(a)(9)-2 of the 1987 proposed
regulations and now included in A—4 of
§1.401(a)-5 of the new proposed
regulations. An exception applies if the
employee’s sole beneficiary is the
employee’s spouse and the spouse is
more than 10 years younger than the
employee. In that case, the employee is
permitted to use the longer distribution
period measured by the joint life and
last survivor life expectancy of the

employee and spouse.
rl%ese changes provide a simple

administrable rule for plans and
individuals. Using the MDIB table, most
employees will be able to determine
their required minimum distribution for
each year based on nothing more than
their current age and their account
balance as of the end of the prior year
(which IRA trustees report annually to
IRA owners). Under the 1987 proposed
regulations, some employees already
use the MDIB table to determine
required minimum distributions. Under
the new proposed regulations, they
would continue to do so. For the
majority of other employees, required
minimum distributions would be

reduced as a result of the changes.
For years after the year of the

employee’s death, the distribution
period is generally the remaining life
expectancy of the designated
beneficiary. The beneficiary’s remaining
life expectancy is calculated using the
age of the beneficiary in the year
following the year of the employee’s
death, reduced by one for each
subsequent year. If the employee’s
spouse is the employee’s sole
beneficiary at the end of the year
following the year of death, the
distribution period during the spouse’s
life is the spouse’s single life
expectancy. For years after the year of
the spouse’s death, the distribution
period is the spouse’s life expectancy

calculated in the year of death, reduced
by one for each subsequent year. If there
is no designated beneficiary as of the
end of the year after the employee’s
death, the distribution period is the
employee’s life expectancy calculated in
the year of death, reduced by one for
each subsequent year.

The MDIB table is based on the joint
life expectancies of an individual and a
survivor 10 years younger at each age
beginning at age 70. Allowing the use of
this table reflects the fact that an
employee’s beneficiary is subject to
change until the death of the employee
and ultimately may be a beneficiary
more than 10 years younger than the
employee. The proposed regulations
would allow lifetime distributions at a
rate consistent with this possibility.
Consistent with the requirements of
section 401(a)(9)(A)(ii), the distribution
period after death is measured by the
life expectancy of the employee’s
designated beneficiary in the year
following death, or the employee’s
remaining life expectancy if there is no
designated beneficiary. This ensures
that the employee’s entire benefit is
distributed over a period described in
section 401(a)(9)(A)(ii), i.e., the life
expectancy of the employee or the joint
life expectancy of the employee and a
designated beneficiary.

The approach in these proposed
regulations allowing the use of a
uniform lifetime distribution period
addresses concerns raised in comments
on the 1987 proposed regulations that
the rules are too complex. It eliminates
the use of two tables and the interaction
of the multiple beneficiary and change
in beneficiary rules. Finally, it generally
eliminates the need to fix the amount of
the distribution during the employee’s
lifetime based on the beneficiary
designated on the required beginning
date and eliminates the need to elect
recalculation or no recalculation of life
expectancies at the required beginning
date.

Suggestions have been received that
the life expectancy table used to
calculate required minimum
distributions should be revised to reflect
recent increases in longevity. These
proposed regulations instead provide
authority for the Commissioner to issue
guidance of general applicability
revising the life expectancy tables and
the uniform distribution table in the
future if it becomes appropriate. While
life expectancy has increased in the 14
years since the issuance of the section
72 life expectancy tables, those tables
may already overstate the average life
expectancy of the class of individuals
who are subject to these required
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minimum distribution rules (qualified
plan participants, IRA owners, et al.).
That is because those existing section 72
tables were derived from the particular
mortality experience of the select
population of individuals who purchase
individual annuities, as opposed to the
population who are subject to the
required minimum distribution rules. In
any event, as noted earlier, the new
proposed uniform distribution period—
equal to the joint life expectancy of an
individual and a survivor 10 years
younger at each age—would lengthen
the lifetime distribution period for most
employees and beneficiaries. In fact, the
new proposed regulations would
lengthen that period more for many
individuals than would an update to
reflect recent increases in longevity. The
IRS and Treasury believe that this
lengthening of the distribution period
for most employees provides further
justification for retaining the existing
life expectancy tables at this time.

Some commentators suggested that
the calculation of required minimum
distributions include credit for any
distribution in a prior year that
exceeded that year’s required minimum
distribution. However, such a “credit”
carryforward would require significant
additional data retention and would add
substantial complexity to the
calculation of required minimum
distributions. By using the prior year’s
ending account balance for calculating
required minimum distributions,
distribution of amounts in excess of the
required minimum distribution has the
effect of reducing future required
minimum distributions over the
remaining distribution period to some
extent. Accordingly, these proposed
regulations do not provide for a credit
carryforward.

Determination of the Designated
Beneficiary

These proposed regulations provide
that, generally, the designated
beneficiary is determined as of the end
of the year following the year of the
employee’s death rather than as of the
employee’s required beginning date or
date of death, as under the 1987
proposed regulations. Thus, any
beneficiary eliminated by distribution of
the benefit or through disclaimer (or
otherwise) during the period between
the employee’s death and the end of the
year following the year of death is
disregarded in determining the
employee’s designated beneficiary for
purposes of calculating required
minimum distributions. If, as of the end
of the year following the year of the
employee’s death, the employee has
more than one designated beneficiary

and the account or benefit has not been
divided into separate accounts or shares
for each beneficiary, the beneficiary
with the shortest life expectancy is the
designated beneficiary, consistent with
the approach in the 1987 proposed
regulations.

This approach for determining the
designated beneficiary following the
death of an employee after the
employee’s required beginning date is
simpler in several respects than the
approach in the 1987 proposed
regulations and responds to concerns
raised with respect to the effects of
beneficiary designation at the required
beginning date. Under this approach,
the determination of the designated
beneficiary and the calculation of the
beneficiary’s life expectancy generally
are contemporaneous with
commencement of required
distributions to the beneficiary. Any
prior beneficiary designation is
irrelevant for distributions from
individual accounts, unless the
employee takes advantage of a lifetime
distribution period measured by the
joint life expectancy of the employee
and a spouse more than 10 years
younger than the employee. Further, for
an employee with a designated
beneficiary, this approach provides the
same rules for distributions after the
employee’s death, regardless of whether
death occurs before or after an
employee’s required beginning date.
Finally, in the case of an employee who
elects or defaults into recalculation of
life expectancy and who dies without a
designated beneficiary, the requirement
that the employee’s entire remaining
account balance be distributed in the
year after an employee’s death has been
eliminated and replaced with a
distribution period equal to the
employee’s remaining life expectancy
recalculated immediately before death.

Default Rule for Post-Death
Distributions

As requested by some commentators,
these proposed regulations would
change the default rule in the case of
death before the employee’s required
beginning date for a nonspouse
designated beneficiary from the 5-year
rule in section 401(a)(9)(B)(ii) to the life
expectancy rule in section
401(a)(9)(B)(iii). Thus, absent a plan
provision or election of the 5-year rule,
the life expectancy rule would apply in
all cases in which the employee has a
designated beneficiary. As in the case of
death on or after the employee’s
required beginning date, the designated
beneficiary whose life expectancy is
used to determine the distribution
period would be determined as of the

end of the year following the year of the
employee’s death, rather than as of the
employee’s date of death (as would have
been required under the 1987 proposed
regulations). The 5-year rule would
apply automatically only if the
employee did not have a designated
beneficiary as of the end of the year
following the year of the employee’s
death. Finally, in the case of death
before the employee’s required
beginning date, these proposed
regulations allow a waiver, unless the
Commissioner determines otherwise, of
any excise tax resulting from the life
expectancy rule during the first five
years after the year of the employee’s
death if the employee’s entire benefit is
distributed by the end of the fifth year
following the year of the employee’s
death.

Annuity Payments

These proposed regulations make
several changes to the rules for
determining whether annuity payments
satisfy section 401(a)(9). The changes
are designed to make these rules more
administrable without adverse effects on
the basic structure and application of
the rules. The IRS and Treasury are
continuing to study and evaluate
whether additional changes would be
appropriate for determining whether
annuity payments satisfy section
401(a)(9). Some comments were
received on the annuity rules in 1987,
but updated comments that include a
discussion of current industry practices,
products, and concerns would be
helpful.

These proposed regulations provide
that the designated beneficiary for
determining the distribution period for
annuity payments generally is the
beneficiary as of the annuity starting
date, even if that date is after the
required beginning date. Thus, if
annuity payments commence after the
required beginning date, the
determination of the designated
beneficiary is contemporaneous with
the annuity starting date and any
intervening changes in the beneficiary
designation since the required
beginning date are ignored. Second, as
requested in comments, these
regulations extend to all annuity
payment streams the rule in the 1987
proposed regulations that allows a life
annuity with a period certain not
exceeding 20 years to commence on the
required beginning date with no
makeup for the first distribution
calendar year. For this purpose, the
regulations clarify that only accruals as
of the end of the prior calendar year
must be taken into account in
calculating the amount of an annuity
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commencing on the required beginning
date. Subsequent accruals are treated as
additional accruals that must be taken
into account in the next calendar year.
Also as requested in comments, the
regulations provide that, although
additional accruals need to be taken into
account in the first payment in the
calendar year following the year of the
accrual, actual payment in the form of
a make-up payment need only be
completed by the end of that calendar
year.

The permitted increase in annuity
payments to an employee upon the
death of the survivor annuitant has been
expanded to cover the elimination of the
survivor portion of a joint and survivor
annuity due to a qualified domestic
relations order. Further, in response to
comments, in the case of an annuity
contract purchased from an insurance
company, an exception to the
nonincreasing-payment requirement in
these proposed regulations has been
added to accommodate a cash refund
upon the employee’s death of the
amount of the premiums paid for the
contract.

One of the rules in the 1987 proposed
regulations that the IRS and Treasury
are continuing to study and evaluate is
the rule providing that if the
distributions from a defined benefit plan
are not in the form of an annuity, the
employee’s benefit will be treated as an
individual account for purposes of
determining required minimum
distributions. The IRS and Treasury are
continuing to consider whether
retention of this rule is appropriate for
defined benefit plans. Similarly, the IRS
and Treasury are continuing to consider
whether the rule permitting the benefit
under a defined benefit plan to be
divided into segregated shares for
purposes of section 401(a)(9) is useful
and appropriate for defined benefit
plans.

Trust as Beneficiary

These proposed regulations retain the
provision in the proposed regulations,
as amended in 1997, allowing an
underlying beneficiary of a trust to be an
employee’s designated beneficiary for
purposes of determining required
minimum distributions when the trust
is named as the beneficiary of a
retirement plan or IRA, provided that
certain requirements are met. One of
these requirements is that
documentation of the underlying
beneficiaries of the trust be provided
timely to the plan administrator. In the
case of individual accounts, unless the
lifetime distribution period for an
employee is measured by the joint life
expectancy of the employee and the

employee’s spouse, the deadline under
these proposed regulations for providing
the beneficiary documentation would be
the end of the year following year of the
employee’s death. This is consistent
with the deadline for determining the
employee’s designated beneficiary.
Because the designated beneficiary
during an employee’s lifetime is not
relevant for determining lifetime
required minimum distributions in most
cases under these proposed regulations,
the burden of lifetime documentation
requirements contained in the previous
proposed regulations is significantly
reduced.

A significant number of commentators
on the 1997 amendment to the proposed
regulations requested clarification that a
testamentary trust named as an
employee’s beneficiary is a trust that
qualifies for the look-through rule to the
underlying beneficiaries, as permitted in
the 1997 proposed regulations. These
proposed regulations provide examples
in which a testamentary trust is named
as an employee’s beneficiary and the
look-through trust rules apply. As
previously illustrated in the facts of Rev.
Rul. 2000-2, 2000-3 L.R.B. 305, the
examples also clarify that
remaindermen of a “QTIP” trust must
be taken into account as beneficiaries in
determining the distribution period for
required minimum distributions if
amounts are accumulated for their
benefit during the life of the income
beneficiary under the trust.

Rules for Qualified Domestic Relations
Orders

These proposed regulations retain the
basic rules in the 1987 proposed
regulation for a qualified domestic
relations order (QDRO). Thus, for
example, the proposed regulations
continue to provide that a former spouse
to whom all or a portion of the
employee’s benefit is payable pursuant
to a QDRO will be treated as a spouse
(including a surviving spouse) of the
employee for purposes of section
401(a)(9), including the minimum
distribution incidental benefit
requirement, regardless of whether the
QDRO specifically provides that the
former spouse is treated as the spouse
for purposes of sections 401(a)(11) and
417. This rule applies regardless of the
number of former spouses an employee
has who are alternate payees with
respect to the employee’s retirement
benefits. Further, for example, if a
QDRO divides the individual account of
an employee in a defined contribution
plan into a separate account for the
employee and a separate account for the
alternate payee, the required minimum
distribution to the alternate payee

during the lifetime of the employee
must nevertheless be determined using
the same rules that apply to distribution
to the employee. Thus, required
minimum distributions to the alternate
payee must commence by the
employee’s required beginning date.
However, the required minimum
distribution for the alternate payee will
be separately determined. The required
minimum distributions for the alternate
payee during the lifetime of the
employee may be determined either
using the uniform distribution period
discussed above based on the age of the
employee in the distribution calendar
year, or, if the alternate payee is the
employee’s former spouse and is more
than 10 years younger than the
employee, using the joint life
expectancy of the employee and the
alternate payee.

Election of Surviving Spouse To Treat
an Inherited IRA as Spouse’s Own IRA

These proposed regulations clarify the
rule in the 1987 proposed regulations
that allows the surviving spouse of a
decedent IRA owner to elect to treat an
IRA inherited by the surviving spouse
from that owner as the spouse’s own
IRA. The 1987 proposed regulations
provide that this election is deemed to
have been made if the surviving spouse
contributes to the IRA or does not take
the required minimum distribution for a
year under section 401(a)(9)(B) as a
beneficiary of the IRA. These new
proposed regulations clarify that this
deemed election is permitted to be made
only after the distribution of the
required minimum amount for the
account, if any, for the year of the
individual’s death. Further these new
proposed regulations clarify that this
deemed election is permitted only if the
spouse is the sole beneficiary of the
account and has an unlimited right to
withdrawal from the account. This
requirement is not satisfied if a trust is
named as beneficiary of the IRA, even
if the spouse is the sole beneficiary of
the trust. These clarifications make the
election consistent with the underlying
premise that the surviving spouse could
have received a distribution of the entire
decedent IRA owner’s account and
rolled it over to an IRA established in
the surviving spouse’s own name as IRA
owner.

These new proposed regulations also
clarify that, except for the required
minimum distribution for the year of the
individual’s death, the spouse is
permitted to roll over the post-death
required minimum distribution under
section 401(a)(9)(B) for a year if the
spouse is establishing the IRA rollover
account in the name of the spouse as
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IRA owner. However, if the surviving
spouse is age 702 or older, the
minimum lifetime distribution required
under section 401(a)(9)(A) must be
made for the year and, because it is a
required minimum distribution, that
amount may not be rolled over. These
proposed regulations provide that this
election by a surviving spouse eligible
to treat an IRA as the spouse’s own may
also be accomplished by redesignating
the IRA with the name of the surviving
spouse as owner rather than beneficiary.

IRA Reporting of Required Minimum
Distributions

Because these regulations
substantially simplify the calculation of
required minimum distributions from
IRAs, IRA trustees determining the
account balance as of the end of the year
can also calculate the following year’s
required minimum distribution for each
IRA. To improve compliance and
further reduce the burden imposed on
IRA owners and beneficiaries, under the
authority provided in section 408(i),
these proposed regulations would
require the trustee of each IRA to report
the amount of the required minimum
distribution from the IRA to the IRA
owner or beneficiary and to the IRS at
the time and in the manner provided
under IRS forms and instructions. This
reporting would be required regardless
of whether the IRA owner is planning to
take the required minimum distribution
from that IRA or from another IRA, and
would indicate that the IRA owner is
permitted to take the required minimum
distribution from any other IRA of the
owner. During year 2001, the IRS will be
receiving public comments and
consulting with interested parties to
assist the IRS in evaluating what form
best accommodates this reporting
requirement, what timing is appropriate
(e.g., the beginning of the calendar year
for which the required amount is being
calculated), and what effective date
would be most appropriate for the
reporting requirement. In this context,
after thorough consideration of
comments and consultation with
interested parties, the IRS intends to
develop procedures and a schedule for
reporting that provides adequate lead
time, and minimizes the reporting
burden, for IRA trustees, issuers, and
custodians in complying with this new
reporting requirement while providing
the most useful information to the IRA
owners and beneficiaries.

The IRS and Treasury are also
considering whether similar reporting
would be appropriate for section 403(b)
contracts.

Permitted Delays Relative to QDROs and
State Insurer Delinquency Proceedings

The regulations permit the required
minimum distribution for a year to be
delayed to a later year in certain
circumstances. Specifically,
commentators requested a delay during
a period of up to 18 months during
which an amount is segregated in
connection with the review of a
domestic relations order pursuant to
section 414(p)(7). Commentators also
requested that a delay be permitted
while annuity payments under an
annuity contract issued by a life
insurance company in state insurer
delinquency proceedings have been
reduced or suspended by reason of state
proceedings. These proposed
regulations allow delay in these
circumstances.

Correction of Failures Under Section
401(a)(9)

The proposed regulations do not set
forth the special rule relieving a plan
from disqualification for isolated
instances of failure to satisfy section
401(a)(9) because all failures for
qualified plans and section 403(b)
accounts under section 401(a)(9) are
now permitted to be corrected through
the Employee Plans Compliance
Resolution System (EPCRS). See Rev.
Proc. 2000-16 (2000-6 I.R.B. 518).

Amendment of Qualified Plans

These regulations are proposed to be
effective for distributions for calendar
years beginning on or after January 1,
2002. For distributions for calendar
years beginning before the effective date
of final regulations, plan sponsors can
continue to rely on the 1987 proposed
regulations, to the extent those proposed
regulations are not inconsistent with the
changes to section 401(a)(9) made by the
Small Business Job Protection Act of
1996 (SBJPA) and guidance related to
those changes. Alternatively, for
distributions for the 2001 and
subsequent calendar years beginning
before the effective date of final
regulations, plan sponsors are
permitted, but not required, to follow
these proposed regulations in the
operation of their plans by adopting the
model amendment set forth below.

The Treasury Department and the IRS
are making the model amendment set
forth below available to plan sponsors to
permit them to apply these proposed
regulations in the operation of their
plans without violating the requirement
that a plan be operated in accordance
with its terms. Plan sponsors who adopt
the model amendment will have
reliance that, during the term of the

amendment, operation of their plans in
a manner that satisfies the minimum
distribution requirements in these
proposed regulations will not cause
their plans to fail to be qualified. In
addition, distributees will have reliance
that distributions that are made during
the term of the amendment that satisfy
the minimum distribution requirements
in these proposed regulations. The
model amendment may be adopted by
plan sponsors, practitioners who
sponsor volume submitter specimen
plans and sponsors of master and
prototype (M&P) plans.

These proposed regulations permit
plans to make distributions under either
default provisions or under permissible
optional provisions. A plan that has
been amended by adoption of the model
amendment will be treated as operating
in conformance with a requirement of
the proposed regulations that permits
the use of either default or optional
provisions if the plan is operated
consistently in accordance with either
the default rule or a specific permitted
alternative, notwithstanding the plan’s
terms.

The Service will not issue
determination, opinion or advisory
letters on the basis of the changes in
these proposed regulations until the
publication of final regulations. Until
such time, the IRS will continue to issue
such letters on the basis of the 1987
proposed regulations and SBJPA.
Although the IRS will not issue
determination, opinion or advisory
letters with respect to the model
amendment, the adoption of the model
amendment will not affect a
determination letter issued for a plan
whose terms otherwise satisfy the 1987
proposed regulations and SBJPA. Plan
sponsors should not adopt other
amendments to attempt to conform their
plans to the changes in these proposed
regulations before the publication of
final regulations. The IRS intends to
publish procedures at a later date that
will allow qualified plans to be
amended to reflect the regulations under
section 401(a)(9) when they are
finalized.

Qualified plans are required to be
amended for changes in the plan
qualification requirements made by
GUST by the end of the GUST remedial
amendment period under section
401(b), which is generally the end of the
first plan year beginning on or after
January 1, 2001, or, if applicable, a later
date determined under the provisions of
section 19 of Rev. Proc. 2000-20 (2000—
6 IL.R.B. 553). Many plans have been
operated in a manner that reflects the
changes to section 401(a)(9) made by
SBJPA and will have to be amended for
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these changes by the end of the GUST
remedial amendment period. The IRS
intends that its procedures for amending
qualified plans for the final regulations
under section 401(a)(9) will generally
avoid the need for plan sponsors,
volume submitter practitioners and
M&P plan sponsors to request another
determination, opinion or advisory
letter subsequent to their application for
a GUST letter. In addition, to the extent
such a subsequent letter is needed or
desired, the IRS intends that its
procedures will provide that the
application for the letter will not have
to be submitted prior to the next time
the plan is otherwise amended or
required to be amended.

The model amendment described
above is set forth below:

With respect to distributions under the
Plan made in calendar years beginning on or
after January 1, 2000 (ALTERNATIVELY,
SPECIFY A LATER CALENDAR YEAR FOR
WHICH THE AMENDMENT IS TO BE
INITIALLY EFFECTIVE), the Plan will apply
the minimum distribution requirements of
section 401(a)(9) of the Internal Revenue
Code in accordance with the regulations
under section 401(a)(9) that were proposed in
January 2001, notwithstanding any provision
of the Plan to the contrary. This amendment
shall continue in effect until the end of the
last calendar year beginning before the
effective date of final regulations under
section 401(a)(9) or such other date specified
in guidance published by the Internal
Revenue Service.

Amendment of IRAs and Effective Date

These regulations are proposed to be
effective for distributions for calendar
years beginning on or after January 1,
2002. For distributions for the 2001
calendar year, IRA owners are
permitted, but not required, to follow
these proposed regulations in operation,
notwithstanding the terms of the IRA
documents. IRA owners may therefore
rely on these proposed regulations for
distributions for the 2001 calendar year.
However, IRA sponsors should not
amend their IRA documents to conform
their IRAs to the changes in these
proposed regulations before the
publication of final regulations. The IRS
will not issue model IRAs on the basis
of the changes in these proposed
regulations until the publication of final
regulations. Until such time, IRA
owners can continue to use the current
model IRAs which are based on the
1987 proposed regulations under
section 401(a)(9). The IRS will publish
procedures at a later date that will allow
IRAs to be amended to reflect final
regulations under section 401(a)(9).

Proposed Effective Date

The regulations are proposed to be
applicable for determining required
minimum distributions for calendar
years beginning on or after January 1,
2002. For determining required
minimum distributions for calendar
year 2001, taxpayers may rely on these
proposed regulations or on the 1987
proposed regulations. If, and to the
extent, future guidance is more
restrictive than the guidance in these
proposed regulations, the future
guidance will be issued without
retroactive effect.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, these
proposed regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic or written comments
(preferably a signed original and eight
(8) copies) that are submitted timely to
the IRS. In addition to the other requests
for comments set forth in this
document, the IRS and Treasury also
request comments on the clarity of the
proposed rule and how it may be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for June 1, 2001, at 10 a.m. in the IRS
Auditorium (7th Floor), Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC. Due to
building security procedures, visitors
must enter at the 10th street entrance,
located between Constitution and
Pennsylvania Avenues, NW. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name

placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (signed original
and eight (8) copies) by May 11, 2001.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
regulations are Marjorie Hoffman and
Cathy A. Vohs of the Office of the
Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel
from the IRS and Treasury participated
in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 54

Excise taxes, Pensions, Reporting and
recordkeeping requirements.

Adoption of Amendments of the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.401(a)(9)—1 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)-2 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)-3 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)—4 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)-5 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)—6 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)-7 is also issued under 26
U.S.C. 401(a)(9).

§1.401(a)(9)-8 is also issued under 26
U.S.C. 401(a)(9).* * *

§1.403(b)-2 is also issued under 26 U.S.C.
403(b)(10).* * *
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§1.408-8 is also issued under 26 U.S.C.
408(a)(6) and (b)(3).* * *

Par. 2. Sections 1.401(a)(9)-0 through
1.401(a)(9)—8 are added to read as
follows:

§1.401(a)(9)-0 Required minimum

distributions; table of contents.

This table of contents lists the
regulations relating to required
minimum distributions under section
401(a)(9) of the Internal Revenue Code
as follows:

§1.401(a)(9)-0 Required minimum
distributions; table of contents.

§1.401(a)(9)-1 Required minimum
distribution requirement in general.

§1.401(a)(9)-2 Distributions commencing
before an employee’s death.

§1.401(a)(9)-3 Death before required
beginning date.

§1.401(a)(9)—4 Determination of the
designated beneficiary.

§1.401(a)(9)-5 Required minimum
distributions from defined contribution
plans.

§1.401(a)(9)-6 Required minimum
distributions from defined benefit plans.

§1.401(a)(9)-7 Rollovers and transfers.

§1.401(a)(9)-8 Special rules.

§1.401(a)(9)-1 Required minimum
distribution requirement in general.

Q—1. What plans are subject to the
required minimum distribution
requirement under section 401(a)(9) and
§§1.401(a)(9)—-1 through 1.401(a)(9)-87?

A-1. All stock bonus, pension, and
profit-sharing plans qualified under
section 401(a) and annuity contracts
described in section 403(a) are subject to
the required minimum distribution
rules in section 401(a)(9) and
§§1.401(a)(9)-1 through 1.401(a)(9)-8.
See §1.403(b)-2 for the distribution
rules applicable to annuity contracts or
custodial accounts described in section
403(b), see § 1.408-8 for the distribution
rules applicable to individual retirement
plans, see § 1.408 A—6 described for the
distribution rules applicable to Roth
IRAs under section 408A, and see
section 457(d)(2)(A) for distribution
rules applicable to certain deferred
compensation plans for employees of
tax exempt organizations or state and
local government employees.

Q-2. Which employee account
balances and benefits held under
qualified trusts and plans are subject to
the distribution rules of section
401(a)(9) and §§1.401(a)(9)-1 through
1.401(a)(9)-8?

A-2. The distribution rules of section
401(a)(9) apply to all account balances
and benefits in existence on or after
January 1, 1985. Sections 1.401(a)(9)-1
through 1.401(a)(9)-8 apply for
purposes of determining required
minimum distributions for calendar

years beginning on or after January 1,
2002.

Q-3. What specific provisions must a
plan contain in order to satisfy section
401(a)(9)?

A-3. (a) Required provisions. In order
to satisfy section 401(a)(9), the plan
must include several written provisions
reflecting section 401(a)(9). First, the
plan must generally set forth the
statutory rules of section 401(a)(9),
including the incidental death benefit
requirement in section 401(a)(9)(G).
Second, the plan must provide that
distributions will be made in
accordance with §§1.401(a)(9)-1
through 1.401(a)(9)-8. The plan
document must also provide that the
provisions reflecting section 401(a)(9)
override any distribution options in the
plan inconsistent with section 401(a)(9).
The plan also must include any other
provisions reflecting section 401(a)(9) as
are prescribed by the Commissioner in
revenue rulings, notices, and other
guidance published in the Internal
Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(b) Optional provisions. The plan may
also include written provisions
regarding any optional provisions
governing plan distributions that do not
conflict with section 401(a)(9) and the
regulations thereunder.

(c) Absence of optional provisions.
Plan distributions commencing after an
employee’s death will be required to be
made under the default provision set
forth in § 1.401(a)(9)-3 for distributions
unless the plan document contains
optional provisions that override such
default provisions. Thus, if distributions
have not commenced to the employee at
the time of the employee’s death,
distributions after the death of an
employee are to be made automatically
in accordance with the default
provisions in A—4(a) of § 1.401(a)(9)-3
unless the plan either specifies in
accordance with A—4(b) of §1.401(a)(9)-
3 the method under which distributions
will be made or provides for elections
by the employee (or beneficiary) in
accordance with A—4(c) of §1.401(a)(9)-
3 and such elections are made by the
employee or beneficiary.

§1.401(a)(9)-2 Distributions commencing
before an employee’s death.

Q-1. In the case of distributions
commencing before an employee’s
death, how must the employee’s entire
interest be distributed in order to satisfy
section 401(a)(9)(A)?

A-1. (a) In order to satisfy section
401(a)(9)(A), the entire interest of each
employee must be distributed to such
employee not later than the required
beginning date, or must be distributed,

beginning not later than the required
beginning date, over the life of the
employee or joint lives of the employee
and a designated beneficiary or over a
period not extending beyond the life
expectancy of the employee or the joint
life and last survivor expectancy of the
employee and the designated
beneficiary.

(b) Section 401(a)(9)(G) provides that
lifetime distributions must satisfy the
incidental death benefit requirements.

(c) The amount required to be
distributed for each calendar year in
order to satisfy section 401(a)(9)(A) and
(G) generally depends on whether a
distribution is in the form of
distributions under a defined
contribution plan or annuity payments
under a defined benefit plan. For the
method of determining the required
minimum distribution in accordance
with section 401(a)(9)(A) and (G) from
an individual account under a defined
contribution plan, see § 1.401(a)(9)-5.
For the method of determining the
required minimum distribution in
accordance with section 401(a)(9)(A)
and (G) in the case of annuity payments
from a defined benefit plan or an
annuity contract, see § 1.401(a)(9)-6.

Q-2. For purposes of section
401(a)(9)(C), what does the term
required beginning date mean?

A-2. (a) Except as provided in
paragraph (b) of this A-2 with respect
to a 5-percent owner, as defined in
paragraph (c), the term required
beginning date means April 1 of the
calendar year following the later of the
calendar year in which the employee
attains age 702, or the calendar year in
which the employee retires from
employment with the employer
maintaining the plan.

(b) In the case of an employee who is
a 5-percent owner, the term required
beginning date means April 1 of the
calendar year following the calendar
year in which the employee attains age
70Y52.

(c) For purposes of section 401(a)(9),
a 5-percent owner is an employee who
is a 5-percent owner (as defined in
section 416) with respect to the plan
year ending in the calendar year in
which the employee attains age 70%%.

(d) Paragraph (b) of this A-2 does not
apply in the case of a governmental plan
(within the meaning of section 414(d))
or a church plan. For purposes of this
paragraph, the term church plan means
a plan maintained by a church for
church employees, and the term church
means any church (as defined in section
3121(w)(3)(A)) or qualified church-
controlled organization (as defined in
section 3121(w)(3)(B)).
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(e) A plan is permitted to provide that
the required beginning date for purposes
of section 401(a)(9) for all employees is
April 1 of the calendar year following
the calendar year in which the
employee attained age 70" regardless
of whether the employee is a 5-percent
owner.

QQ-3. When does an employee attain
age 70727

A-3. An employee attains age 70%2 as
of the date six calendar months after the
70th anniversary of the employee’s
birth. For example, if an employee’s
date of birth was June 30, 1932, the 70th
anniversary of such employee’s birth is
June 30, 2002. Such employee attains
age 70%2 on December 30, 2002.
Consequently, if the employee is a 5-
percent owner or retired, such
employee’s required beginning date is
April 1, 2003. However, if the
employee’s date of birth was July 1,
1932, the 70th anniversary of such
employee’s birth would be July 1, 2002.
Such employee would then attain age
7072 on January 1, 2003 and such
employee’s required beginning date
would be April 1, 2004.

Q—4. Must distributions made before
the employee’s required beginning date
satisfy section 401(a)(9)?

A—4. Lifetime distributions made
before the employee’s required
beginning date for calendar years before
the employee’s first distribution
calendar year, as defined in A—1(b) of
§1.401(a)(9)-5, need not be made in
accordance with section 401(a)(9).
However, if distributions commence
before the employee’s required
beginning date under a particular
distribution option, such as in the form
of an annuity, the distribution option
fails to satisfy section 401(a)(9) at the
time distributions commence if, under
terms of the particular distribution
option, distributions to be made for the
employee’s first distribution calendar
year or any subsequent distribution
calendar year will fail to satisfy section
401(a)(9).

Q-5. If distributions have begun to an
employee before the employee’s death
(in accordance with section
401(a)(9)(A)(ii)), how must distributions
be made after an employee’s death?

A-5. Section 401(a)(9)(B)(i) provides
that if the distribution of the employee’s
interest has begun in accordance with
section 401(a)(9)(A)(ii) and the
employee dies before his entire interest
has been distributed to him, the
remaining portion of such interest must
be distributed at least as rapidly as
under the distribution method being
used under section 401(a)(9)(A)(ii) as of
the date of his death. The amount
required to be distributed for each

distribution calendar year following the
calendar year of death generally
depends on whether a distribution is in
the form of distributions from an
individual account under a defined
contribution plan or annuity payments
under a defined benefit plan. For the
method of determining the required
minimum distribution in accordance
with section 401(a)(9)(B)(i) from an
individual account, see A—5(a) of
§1.401(a)(9)-5 for the calculation of the
distribution period that applies when an
employee dies after the employee’s
required beginning date. In the case of
annuity payments from a defined
benefit plan or an annuity contract, see
§1.401(a)(9)-6.

Q-6. For purposes of section
401(a)(9)(B), when are distributions
considered to have begun to the
employee in accordance with section
401(a)(9)(A)(i1)?

A-6. (a) General rule. Except as
otherwise provided in A—10 of
§1.401(a)(9)-6, distributions are not
treated as having begun to the employee
in accordance with section
401(a)(9)(A)(ii) until the employee’s
required beginning date, without regard
to whether payments have been made
before that date. For example, if
employee A upon retirement in 2002,
the calendar year A attains age 65%%,
begins receiving installment
distributions from a profit-sharing plan
over a period not exceeding the joint life
and last survivor expectancy of A and
A’s beneficiary, benefits are not treated
as having begun in accordance with
section 401(a)(9)(A)(ii) until April 1,
2008 (the April 1 following the calendar
year in which A attains age 70%%2).
Consequently, if such employee dies
before April 1, 2008 (A’s required
beginning date), distributions after A’s
death must be made in accordance with
section 401(a)(9)(B)(ii) or (iii) and (iv)
and §1.401(a)(9)—4, and not section
401(a)(9)(B)(i). This is the case without
regard to whether the plan has
distributed the minimum distribution
for the first distribution calendar year
(as defined in A—1(b) of § 1.401(a)(9)-5)
before A’s death.

(b) If a plan provides, in accordance
with A-2(e) of this section, that the
required beginning date for purposes of
section 401(a)(9) for all employees is
April 1 of the calendar year following
the calendar year in which the
employee attains age 702, an employee
who dies after the required beginning
date determined under the plan terms is
treated as dying after the employee’s
required beginning date for purposes of
A-5(a) of this section even though the
employee dies before the April 1

following the calendar year in which the
employee retires.

§1.401(a)(9)-3 Death before required
beginning date.

Q-1. If an employee dies before the
employee’s required beginning date,
how must the employee’s entire interest
be distributed in order to satisfy section
401(a)(9)?

A-1. (a) Except as otherwise provided
in A-10 of §1.401(a)(9)-6, if an
employee dies before the employee’s
required beginning date (and, thus,
generally before distributions are treated
as having begun in accordance with
section 401(a)(9)(A)(ii)), distribution of
the employee’s entire interest must be
made in accordance with one of the
methods described in section
401(a)(9)(B)(ii) or (iii). One method (the
five-year rule in section 401(a)(9)(B)(ii))
requires that the entire interest of the
employee be distributed within five
years of the employee’s death regardless
of who or what entity receives the
distribution. Another method (the life
expectancy rule in section
401(a)(9)(B)(iii)) requires that any
portion of an employee’s interest
payable to (or for the benefit of) a
designated beneficiary be distributed,
commencing within one year of the
employee’s death, over the life of such
beneficiary (or over a period not
extending beyond the life expectancy of
such beneficiary). Section
401(a)(9)(B)(iv) provides special rules
where the designated beneficiary is the
surviving spouse of the employee,
including a special commencement date
for distributions under section
401(a)(9)(B)(iii) to the surviving spouse.

(b) See A—4 of this section for the
rules for determining which of the
methods described in paragraph (a)
applies. See A—3 of this section to
determine when distributions under the
exception to the five-year rule in section
401(a)(9)(B)(iii) and (iv) must
commence. See A—2 of this section to
determine when the five-year period in
section 401(a)(9)(B)(ii) ends. For
distributions using the life expectancy
rule in section 401(a)(9)(B)(iii) and (iv),
see §1.401(a)(9)—4 in order to determine
the designated beneficiary under section
401(a)(9)(B)(iii) and (iv), see
§1.401(a)(9)-5 for the rules for
determining the required minimum
distribution under a defined
contribution plan, and see § 1.401(a)(9)-
6 for required minimum distributions
under defined benefit plans.

Q-2. By when must the employee’s
entire interest be distributed in order to
satisfy the five-year rule in section
401(a)(9)(B)(ii)?
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A-2. In order to satisfy the five-year
rule in section 401(a)(9)(B)(ii), the
employee’s entire interest must be
distributed by the end of the calendar
year which contains the fifth
anniversary of the date of the
employee’s death. For example, if an
employee dies on January 1, 2002, the
entire interest must be distributed by
the end of 2007, in order to satisfy the
five-year rule in section 401(a)(9)(B)(ii).

Q-3. When are distributions required
to commence in order to satisfy the life
expectancy rule in section
401(a)(9)(B)(iii) and (iv)?

A-3. (a) Nonspouse beneficiary. In
order to satisfy the life expectancy rule
in section 401(a)(9)(B)(iii), if the
designated beneficiary is not the
employee’s surviving spouse,
distributions must commence on or
before the end of the calendar year
immediately following the calendar year
in which the employee died. This rule
also applies to the distribution of the
entire remaining benefit if another
individual is a designated beneficiary in
addition to the employee’s surviving
spouse. See A-2 and A-3 of
§1.401(a)(9)-8, however, if the
employee’s benefit is divided into
separate accounts (or segregated shares,
in the case of a defined benefit plan).

(b) Spousal beneficiary. In order to
satisfy the rule in section
401(a)(9)(B)(iii) and (iv), if the sole
designated beneficiary is the employee’s
surviving spouse, distributions must
commence on or before the later of—

(1) The end of the calendar year
immediately following the calendar year
in which the employee died; and

(2) The end of the calendar year in
which the employee would have
attained age 70%%.

Q—4. How is it determined whether
the five-year rule in section
401(a)(9)(B)(ii) or the life expectancy
rule in section 401(a)(9)(B)(iii) and (iv)
applies to a distribution?

A—4. (a) No plan provision. If a plan
does not adopt an optional provision
described in paragraph (b) or (c) of this
A-—4 specitying the method of
distribution after the death of an
employee, distribution must be made as
follows:

(1) If the employee has a designated
beneficiary, as determined under
§1.401(a)(9)—4, distributions are to be
made in accordance with the life
expectancy rule in section
401(a)(9)(B)(iii) and (iv).

(2) If the employee has no designated
beneficiary, distributions are to be made
in accordance with the five-year rule in
section 401(a)(9)(B)(ii).

(b) Optional plan provisions. The plan
may adopt a provision specifying either

that the five-year rule in section
401(a)(9)(B)(ii) will apply to certain
distributions after the death of an
employee even if the employee has a
designated beneficiary or that
distribution in every case will be made
in accordance with the five-year rule in
section 401(a)(9)(B)(ii). Further, a plan
need not have the same method of
distribution for the benefits of all
employees.

(c) Elections. A plan may adopt a
provision that permits employees (or
beneficiaries) to elect on an individual
basis whether the five-year rule in
section 401(a)(9)(B)(ii) or the life
expectancy rule in section
401(a)(9)(B)(iii) and (iv) applies to
distributions after the death of an
employee who has a designated
beneficiary. Such an election must be
made no later than the earlier of, the
end of the calendar year in which
distribution would be required to
commence in order to satisfy the
requirements for the life expectancy rule
in section 401(a)(9)(B)(iii) and (iv) (see
A-3 of this section for the determination
of such calendar year), or the end of the
calendar year which contains the fifth
anniversary of the date of death of the
employee. As of the date determined
under the life expectancy rule, the
election must be irrevocable with
respect to the beneficiary (and all
subsequent beneficiaries) and must
apply to all subsequent calendar years.
If a plan provides for the election, the
plan may also specify the method of
distribution that applies if neither the
employee nor the beneficiary makes the
election. If neither the employee nor the
beneficiary elects a method and the plan
does not specify which method applies,
distribution must be made in
accordance with paragraph (a).

Q-5. If the employee’s surviving
spouse is the employee’s designated
beneficiary and such spouse dies after
the employee, but before distributions
have begun to the surviving spouse
under section 401(a)(9)(B)(iii) and (iv),
how is the employee’s interest to be
distributed?

A-5. Pursuant to section
401(a)(9)(B)(iv)(1I), if the surviving
spouse dies after the employee, but
before distributions to such spouse have
begun under section 401(a)(9)(B)(iii) and
(iv), the five-year rule in section
401(a)(9)(B)(ii) and the life expectancy
rule in section 401(a)(9)(B)(iii) are to be
applied as if the surviving spouse were
the employee. In applying this rule, the
date of death of the surviving spouse
shall be substituted for the date of death
of the employee. However, in such case,
the rules in section 401(a)(9)(B)(iv) are
not available to the surviving spouse of

the deceased employee’s surviving
spouse.

Q-6. For purposes of section
401(a)(9)(B)(@iv)(II), when are
distributions considered to have begun
to the surviving spouse?

A—6. Distributions are considered to
have begun to the surviving spouse of
an employee, for purposes of section
401(a)(9)(B)(iv)(II), on the date,
determined in accordance with A-3 of
this section, on which distributions are
required to commence to the surviving
spouse, even though payments have
actually been made before that date. See
A—-11 of §1.401(a)(9)-6 for a special rule
for annuities.

§1.401(a)(9)-4 Determination of the
designated beneficiary.

Q-1. Who is a designated beneficiary
under section 401(a)(9)(E)?

A-1. A designated beneficiary is an
individual who is designated as a
beneficiary under the plan. An
individual may be designated as a
beneficiary under the plan either by the
terms of the plan or, if the plan so
provides, by an affirmative election by
the employee (or the employee’s
surviving spouse) specifying the
beneficiary. A beneficiary designated as
such under the plan is an individual
who is entitled to a portion of an
employee’s benefit, contingent on the
employee’s death or another specified
event. For example, if a distribution is
in the form of a joint and survivor
annuity over the life of the employee
and another individual, the plan does
not satisfy section 401(a)(9) unless such
other individual is a designated
beneficiary under the plan. A
designated beneficiary need not be
specified by name in the plan or by the
employee to the plan in order to be a
designated beneficiary so long as the
individual who is to be the beneficiary
is identifiable under the plan as of the
date the beneficiary is determined under
A—4 of this section. The members of a
class of beneficiaries capable of
expansion or contraction will be treated
as being identifiable if it is possible, as
of the date the beneficiary is
determined, to identify the class
member with the shortest life
expectancy. The fact that an employee’s
interest under the plan passes to a
certain individual under applicable
state law does not make that individual
a designated beneficiary unless the
individual is designated as a beneficiary
under the plan.

QQ—2. Must an employee (or the
employee’s spouse) make an affirmative
election specifying a beneficiary for a
person to be a designated beneficiary
under section 401(a)(9)(E)?
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A-2. No. A designated beneficiary is
an individual who is designated as a
beneficiary under the plan whether or
not the designation under the plan was
made by the employee. The choice of
beneficiary is subject to the
requirements of sections 401(a)(11),
414(p), and 417.

QQ-3. May a person other than an
individual be considered to be a
designated beneficiary for purposes of
section 401(a)(9)?

A-3. (a) No. Only individuals may be
designated beneficiaries for purposes of
section 401(a)(9). A person that is not an
individual, such as the employee’s
estate, may not be a designated
beneficiary, and, if a person other than
an individual is designated as a
beneficiary of an employee’s benefit, the
employee will be treated as having no
designated beneficiary for purposes of
section 401(a)(9). However, see A-5 of
this section for special rules which
apply to trusts.

(b) If an employee is treated as having
no designated beneficiary, for
distributions under a defined
contribution plan, the distribution
period under section 401(a)(9)(A)(ii)
after the death of the employee is
limited to the period described in A—
5(a)(2) of § 1.401(a)(9)-5 (the remaining
life expectancy of the employee
determined in accordance with A—
5(c)(3) of § 1.401(a)(9)-5). Further, in
such case, except as provided in A-10
of § 1.401(a)(9)-6, if the employee dies
before the employee’s required
beginning date, distribution must be
made in accordance with the 5-year rule
in section 401(a)(9)(B)(ii).

Q—4. When is the designated
beneficiary determined?

A—4. (a) General rule. Except as
provided in paragraph (b) and
§1.401(a)(9)-6, the employee’s
designated beneficiary will be
determined based on the beneficiaries
designated as of the last day of the
calendar year following the calendar
year of the employee’s death.
Consequently, except as provided in
§1.401(a)(9)-6, any person who was a
beneficiary as of the date of the
employee’s death, but is not a
beneficiary as of that later date (e.g.,
because the person disclaims
entitlement to the benefit in favor of
another beneficiary or because the
person receives the entire benefit to
which the person is entitled before that
date), is not taken into account in
determining the employee’s designated
beneficiary for purposes of determining
the distribution period for required
minimum distributions after the
employee’s death.

(b) Surviving spouse. As provided in
A-5 of §1.401(a)(9)-3, in the case in
which the employee’s spouse is the
designated beneficiary as of the date
described in paragraph (a) of this A-5,
and the surviving spouse dies after the
employee and before the date on which
distributions have begun to the spouse
under section 401 (a)(9)(B)(iii) and (iv),
the rule in section 401(a)(9)(B)(iv)(II)
will apply. Thus, the relevant
designated beneficiary for determining
the distribution period is the designated
beneficiary of the surviving spouse.
Such designated beneficiary will be
determined as of the last day of the
calendar year following the calendar
year of surviving spouse’s death. If, as
of such last day, there is no designated
beneficiary under the plan with respect
to that surviving spouse, distribution
must be made in accordance with the 5-
year rule in section 401(a)(9)(B)(ii) and
A-2 of §1.401(a)(9)-3.

(c) Multiple beneficiaries.
Notwithstanding anything in this A—4 to
the contrary, the rules in A-7 of
§1.401(a)(9)-5 apply if more than one
beneficiary is designated with respect to
an employee as of the date on which the
designated beneficiary is to be
determined in accordance with
paragraphs (a) and (b) of this A—4.

Q-5. If a trust is named as a
beneficiary of an employee, will the
beneficiaries of the trust with respect to
the trust’s interest in the employee’s
benefit be treated as having been
designated as beneficiaries of the
employee under the plan for purposes of
determining the distribution period
under section 401(a)(9)?

A-5. (a) Only an individual may be a
designated beneficiary for purposes of
determining the distribution period
under section 401(a)(9). Consequently, a
trust is not a designated beneficiary
even though the trust is named as a
beneficiary. However, if the
requirements of Paragraph (b) of this A—
5 are met, the beneficiaries of the trust
will be treated as having been
designated as beneficiaries of the
employee under the plan for purposes of
determining the distribution period
under section 401(a)(9).

(b) The requirements of this paragraph
(b) are met if, during any period during
which required minimum distributions
are being determined by treating the
beneficiaries of the trust as designated
beneficiaries of the employee, the
following requirements are met:

(1) The trust is a valid trust under
state law, or would be but for the fact
that there is no corpus.

(2) The trust is irrevocable or will, by
its terms, become irrevocable upon the
death of the employee.

(3) The beneficiaries of the trust who
are beneficiaries with respect to the
trust’s interest in the employee’s benefit
are identifiable from the trust
instrument within the meaning of A-1
of this section.

(4) The documentation described in
A-6 of this section has been provided to
the plan administrator.

(c) In the case of payments to a trust
having more than one beneficiary, see
A-7 of §1.401(a)(9)-5 for the rules for
determining the designated beneficiary
whose life expectancy will be used to
determine the distribution period. If the
beneficiary of the trust named as
beneficiary is another trust, the
beneficiaries of the other trust will be
treated as having been designated as
beneficiaries of the employee under the
plan for purposes of determining the
distribution period under section
401(a)(9)(A)(ii), provided that the
requirements of paragraph (b) of this A—
5 are satisfied with respect to such other
trust in addition to the trust named as
beneficiary.

Q-6. If a trust is named as a
beneficiary of an employee, what
documentation must be provided to the
plan administrator?

A-6. (a) Required minimum
distributions before death. In order to
satisfy the documentation requirement
of this A—6 for required minimum
distributions under section 401(a)(9) to
commence before the death of an
employee, the employee must comply
with either paragraph (a)(1) or (2) of this
A-6:

(1) The employee provides to the plan
administrator a copy of the trust
instrument and agrees that if the trust
instrument is amended at any time in
the future, the employee will, within a
reasonable time, provide to the plan
administrator a copy of each such
amendment.

(2) The employee—

(i) Provides to the plan administrator
a list of all of the beneficiaries of the
trust (including contingent and
remaindermen beneficiaries with a
description of the conditions on their
entitlement);

(ii) Certifies that, to the best of the
employee’s knowledge, this list is
correct and complete and that the
requirements of paragraphs (b)(1), (2),
and (3) of A—5 of this section are
satisfied;

(iii) Agrees that, if the trust
instrument is amended at any time in
the future, the employee will, within a
reasonable time, provide to the plan
administrator corrected certifications to
the extent that the amendment changes
any information previously certified;
and
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(iv) Agrees to provide a copy of the
trust instrument to the plan
administrator upon demand.

(b) Required minimum distributions
after death. In order to satisfy the
documentation requirement of this A—6
for required minimum distributions
after the death of the employee, by the
last day of the calendar year
immediately following the calendar year
in which the employee died, the trustee
of the trust must either—

(1) Provide the plan administrator
with a final list of all beneficiaries of the
trust (including contingent and
remaindermen beneficiaries with a
description of the conditions on their
entitlement) as of the end of the
calendar year following the calendar
year of the employee’s death; certify
that, to the best of the trustee’s
knowledge, this list is correct and
complete and that the requirements of
paragraph (b)(1), (2), and (3) of A-5 of
this section are satisfied; and agree to
provide a copy of the trust instrument
to the plan administrator upon demand;
or

(2) Provide the plan administrator
with a copy of the actual trust document
for the trust that is named as a
beneficiary of the employee under the
plan as of the employee’s date of death.

(c) Relief for discrepancy between
trust instrument and employee
certifications or earlier trust
instruments. (1) If required minimum
distributions are determined based on
the information provided to the plan
administrator in certifications or trust
instruments described in paragraph
(a)(1), (a)(2) or (b) of this A—6, a plan
will not fail to satisfy section 401(a)(9)
merely because the actual terms of the
trust instrument are inconsistent with
the information in those certifications or
trust instruments previously provided to
the plan administrator, but only if the
plan administrator reasonably relied on
the information provided and the
required minimum distributions for
calendar years after the calendar year in
which the discrepancy is discovered are
determined based on the actual terms of
the trust instrument.

(2) For purposes of determining the
amount of the excise tax under section
4974, the required minimum
distribution is determined for any year
based on the actual terms of the trust in
effect during the year.

§1.401(a)(9)-5 Required minimum
distributions from defined contribution
plans.

Q-1. If an employee’s benefit is in the
form of an individual account under a
defined contribution plan, what is the

amount required to be distributed for
each calendar year?

A-1. (a) General rule. If an employee’s
accrued benefit is in the form of an
individual account under a defined
contribution plan, the minimum amount
required to be distributed for each
distribution calendar year, as defined in
paragraph (b) of this A—1, is equal to the
quotient obtained by dividing the
account (determined under A-3 of this
section) by the applicable distribution
period (determined under A—4 of this
section). However, the required
minimum distribution amount will
never exceed the entire vested account
balance on the date of the distribution.
Further, the minimum distribution
required to be distributed on or before
an employee’s required beginning date
is always determined under section
401(a)(9)(A)(ii) and this A-1 and not
section 401(a)(9)(A)3{).

(b) Distribution calendar year. A
calendar year for which a minimum
distribution is required is a distribution
calendar year. If an employee’s required
beginning date is April 1 of the calendar
year following the calendar year in
which the employee attains age 7072,
the employee’s first distribution
calendar year is the year the employee
attains age 70%-. If an employee’s
required beginning date is April 1 of the
calendar year following the calendar
year in which the employee retires, the
calendar year in which the employee
retires is the employee’s first
distribution calendar year. In the case of
distributions to be made in accordance
with the life expectancy rule in
§1.401(a)(9)-3 and in section
401(a)(9)(B)(iii) and (iv), the first
distribution calendar year is the
calendar year containing the date
described in A—3(a) or A-3(b) of
§1.401(a)(9)-3, whichever is applicable.

(c) Time for distributions. The
distribution required to be made on or
before the employee’s required
beginning date shall be treated as the
distribution required for the employee’s
first distribution calendar year (as
defined in paragraph (b) of this A-1).
The required minimum distribution for
other distribution calendar years,
including the required minimum
distribution for the distribution calendar
year in which the employee’s required
beginning date occurs, must be made on
or before the end of that distribution
calendar year.

(d) Minimum distribution incidental
benefit requirement. If distributions are
made in accordance with this section,
the minimum distribution incidental
benefit requirement of section
401(a)(9)(G) will be satisfied.

(e) Annuity contracts. Instead of
satisfying this A—1, the required
minimum distribution requirement may
be satisfied by the purchase of an
annuity contract from an insurance
company in accordance with A—4 of
§1.401(a)(9)-6 with the employee’s
entire individual account. If such an
annuity is purchased after distributions
are required to commence (the required
beginning date, in the case of
distributions commencing before death,
or the date determined under A-3 of
§1.401(a)(9)-3, in the case of
distributions commencing after death),
payments under the annuity contract
purchased will satisfy section 401(a)(9)
for distribution calendar years after the
calendar year of the purchase if
payments under the annuity contract are
made in accordance with §1.401(a)(9)—
6. In such a case, payments under the
annuity contract will be treated as
distributions from the individual
account for purposes of determining if
the individual account satisfies section
401(a)(9) for the calendar year of the
purchase. An employee may also
purchase an annuity contract for a
portion of the employee’s account under
the rules of A—2(c) of §1.401(a)(9)-8

QQ-2. If an employee’s benefit is in the
form of an individual account and, in
any calendar year, the amount
distributed exceeds the minimum
required, will credit be given in
subsequent calendar years for such
excess distribution?

A-2.1f, for any distribution calendar
year, the amount distributed exceeds the
minimum required, no credit will be
given in subsequent calendar years for
such excess distribution.

Q-3. What is the amount of the
account of an employee used for
determining the employee’s required
minimum distribution in the case of an
individual account?

A-3. (a) In the case of an individual
account, the benefit used in determining
the required minimum distribution for a
distribution calendar year is the account
balance as of the last valuation date in
the calendar year immediately
preceding that distribution calendar
year (valuation calendar year) adjusted
in accordance with paragraphs (b) and
(c) of this A-3.

(b) The account balance is increased
by the amount of any contributions or
forfeitures allocated to the account
balance as of dates in the valuation
calendar year after the valuation date.
Contributions include contributions
made after the close of the valuation
calendar year which are allocated as of
dates in the valuation calendar year.

(c)(1) The account balance is
decreased by distributions made in the
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valuation calendar year after the
valuation date.

(2)() The following rule applies if any
portion of the required minimum
distribution for the first distribution
calendar year is made in the second
distribution calendar year (i.e.,
generally, the distribution calendar year
in which the required beginning date
occurs). In such case, for purposes of
determining the account balance to be
used for determining the required
minimum distribution for the second
distribution calendar year, distributions
described in paragraph (c)(1) shall
include an additional amount. This
additional amount is equal to the
amount of any distribution made in the
second distribution calendar year on or
before the required beginning date that
is not in excess (when added to the
amounts distributed in the first calendar
year) of the amount required to meet the
required minimum distribution for the
first distribution calendar year.

(ii) This paragraph (c)(2) is illustrated
by the following example:

Example. (i) Employee X, born October 1,
1931, is an unmarried participant in a
qualified defined contribution plan (Plan Z).
After retirement, X attains age 70%2 in
calendar year 2002. X’s required beginning
date is April 1, 2003. As of the last valuation
date under Plan Z in calendar year 2001,
which was on December 31, 2001, the value
of X’s account balance was $25,300. No
contributions are made or amounts forfeited
after such date which are allocated in
calendar year 2001. No rollover amounts are
received after such date by Plan Z on X’s
behalf which were distributed by a qualified
plan or IRA in calendar years 2001, 2002, or
2003. The applicable distribution period
from the table in A—4(a)(2) for an individual
age 71 is 25.3 years. The required minimum
distribution for calendar year 2002 is $1,000
($25,300 divided by 25.3). That amount is
distributed to X on April 1, 2003.

(ii) The value of X’s account balance as of
December 31, 2002 (the last valuation date
under Plan Z in calendar year 2002) is
$26,400. No contributions are made or
amounts forfeited after such date which are
allocated in calendar year 2002. In order to
determine the benefit to be used in
calculating the required minimum
distribution for calendar year 2003, the
account balance of $26,400 will be reduced
by $1,000, the amount of the required
minimum distribution for calendar year 2002
made on April 1, 2003. Consequently, the
benefit for purposes of determining the
required minimum distribution for calendar
year 2003 is $25,400.

(iii) If, instead of $1,000 being distributed
to X, $20,000 is distributed on April 1 2003,
the account balance of $26,400 would still be
reduced by $1,000 in order to determine the
benefit to be used in calculating the required
minimum distribution for calendar year
2003. The amount of the distribution made
on April 1, 2003, in order to meet the
required minimum distribution for 2002

would still be $1,000. The remaining $19,000
($20,000—$%$1,000) of the distribution is not
the required minimum distribution for 2002.
Instead, the remaining $19,000 of the
distribution is sufficient to satisfy the
required minimum distribution requirement
with respect to X for calendar year 2003. The
amount which is required to be distributed
for calendar year 2003 is $1,040.10 ($25,400
divided by 24.4, the applicable distribution
period for an individual age 72).
Consequently, no additional amount is
required to be distributed to X in 2003
because $19,000 exceeds $1,040.10.
However, pursuant to A-2 of this section, the
remaining $17,959.90 ($19,000 — $1,040.10)
may not be used to satisfy the required
minimum distribution requirements for
calendar year 2004 or any subsequent
calendar years.

(d) If an amount is distributed by one
plan and rolled over to another plan
(receiving plan), A-2 of § 1.401(a)(9)-7
provides additional rules for
determining the benefit and required
minimum distribution under the
receiving plan. If an amount is
transferred from one plan (transferor
plan) to another plan (transferee plan),
A-3 and A—4 of §1.401(a)(9)-7 provide
additional rules for determining the
amount of the required minimum
distribution and the benefit under both
the transferor and transferee plans.

Q—4. For required minimum
distributions during an employee’s
lifetime, what is the applicable
distribution period?

A—4. (a) General rule—(1) Applicable
distribution period. Except as provided
in paragraph (b) of this A—4, the
applicable distribution period for
required minimum distributions for
distribution calendar years up to and
including the distribution calendar year
that includes the employee’s date of
death is determined using the table in
paragraph (a)(2) for the employee’s age
as of the employee’s birthday in the
relevant distribution calendar year.

(2) Table for determining distribution
period—(i) General rule. The following
table is used for determining the
distribution period for lifetime
distributions to an employee.

Age of the employee Distribution period

26.2
25.3
244
235
22.7
21.8
20.9
20.1
19.2
18.4
17.6
16.8
16.0
15.3

Age of the employee Distribution period

14.5
13.8
13.1
12.4
11.8
11.1

115 and older

(ii) Authority for revised table. The
table in A—4(a)(2)(i) of this section may
be replaced by any revised table
prescribed by the Commissioner in
revenue rulings, notices, or other
guidance published in the Internal
Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(b) Spouse is sole beneficiary. If the
sole designated beneficiary of an
employee is the employee’s surviving
spouse, for required minimum
distributions during the employee’s
lifetime, the applicable distribution
period is the longer of the distribution
period determined in accordance with
paragraph (a) of this A—4 or the joint life
expectancy of the employee and spouse
using the employee’s and spouse’s
attained ages as of the employee’s and
the spouse’s birthdays in the
distribution calendar year. The spouse
is sole designated beneficiary for
purposes of determining the applicable
distribution period for a distribution
calendar year during the employee’s
lifetime if the spouse is the sole
beneficiary of the employee’s entire
interest at all times during the
distribution calendar year.

Q-5. For required minimum
distributions after an employee’s death,
what is the applicable distribution
period?

A-5. (a) Death on or after the
employee’s required beginning date. If
an employee dies on or after
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distribution has begun as determined
under A-6 of § 1.401(a)(9)-2 (generally
after the employee’s required beginning
date), in order to satisfy section
401(a)(9)(B)(i), the applicable
distribution period for distribution
calendar years after the distribution
calendar year containing the employee’s
date of death is either—

(1) If the employee has a designated
beneficiary as of the date determined
under A—4 of § 1.401(a)(9)—4, the
remaining life expectancy of the
employee’s designated beneficiary
determined in accordance with
paragraph(c)(1) or (2) of A-5; or

(2) If the employee does not have a
designated beneficiary as of the date
determined under A—4(a) of
§ 1.401(a)(9)-4, the remaining life
expectancy of the employee determined
in accordance with paragraph (c)(3) of
this A-5.

(b) Death before an employee’s
required beginning date. If an employee
dies before distribution has begun as
determined under A-5 of § 1.401(a)(9)—
2 (generally before the employee’s
required beginning date), in order to
satisfy section 401(a)(9)(B)(iii) or (iv)
and the life expectancy rule described
in A—1 of §1.401(a)(9)-3, the applicable
distribution period for distribution
calendar years after the distribution
calendar year containing the employee’s
date of death is the remaining life
expectancy of the employee’s
designated beneficiary, determined in
accordance with paragraph(c)(1) or (2)
of this A-5.

(c) Life expectancy—(1) Nonspouse
designated beneficiary. The applicable
distribution period measured by the
beneficiary’s remaining life expectancy
is determined using the beneficiary’s
age as of the beneficiary’s birthday in
the calendar year immediately following
the calendar year of the employee’s
death. In subsequent calendar years the
applicable distribution period is
reduced by one for each calendar year
that has elapsed since the calendar year
immediately following the calendar year
of the employee’s death.

(2) Spouse designated beneficiary. If
the surviving spouse of the employee is
the employee’s sole beneficiary, the
applicable period is measured by the
surviving spouse’s life expectancy using
the surviving spouse’s birthday for each
distribution calendar year for which a
required minimum distribution is
required after the calendar year of the
employee’s death. For calendar years
after the calendar year of the spouse’s
death, the spouse’s remaining life
expectancy is the life expectancy of the
spouse using the age of the spouse as of
the spouse’s birthday in the calendar

year of the spouse’s death. In
subsequent calendar years, the
applicable distribution period is
reduced by one for each calendar year
that has elapsed since the calendar year
immediately following the calendar year
of the spouse’s death.

(3) No designated beneficiary. The
applicable distribution period measured
by the employee’s remaining life
expectancy is the life expectancy of the
employee using the age of the employee
as of the employee’s birthday in the
calendar year of the employee’s death.
In subsequent calendar years the
applicable distribution period is
reduced by one for each calendar year
that has elapsed since the calendar year
of death.

Q-6. What life expectancies must be
used for purposes of determining
required minimum distributions under
section 401(a)(9)?

A—6. (a) General rule. Unless
otherwise prescribed in accordance with
paragraph (b) of this A6, life
expectancies for purposes of
determining required minimum
distributions under section 401(a)(9)
must be computed using of the expected
return multiples in Tables V and VI of
§1.72-9.

(b) Revised expected return table. The
expected return multiples described in
paragraph (a) of this A—6 may be
replaced by revised expected return
multiples prescribed for use for
purposes of determining required
minimum distributions under section
401(a)(9) by the Commissioner in
revenue rulings, notices, and other
guidance published in the Internal
Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

Q-7. If an employee has more than
one designated beneficiary, which
designated beneficiary’s life expectancy
will be used to determine the applicable
distribution period?

A-7. (a) General rule. (1) Except as
otherwise provided in paragraph (c) of
this A-7, if more than one individual is
designated as a beneficiary with respect
to an employee as of any applicable date
for determining the designated
beneficiary, the designated beneficiary
with the shortest life expectancy will be
the designated beneficiary for purposes
of determining the distribution period.
However, except as otherwise provided
in A-5 of § 1.401(a)(9)—4 and paragraph
(c)(1) of this A-7, if a person other than
an individual is designated as a
beneficiary, the employee will be
treated as not having any designated
beneficiaries for purposes of section
401(a)(9) even if there are also
individuals designated as beneficiaries.

(2) See A—2 of §1.401(a)(9)-8 for
special rules which apply if an
employee’s benefit under a plan is
divided into separate accounts (or
segregated shares in the case of a
defined benefit plan) and the
beneficiaries with respect to a separate
account differ from the beneficiaries of
another separate account.

(b) Contingent beneficiary. Except as
provided in paragraph (c)(1) of this A—
7, if a beneficiary’s entitlement to an
employee’s benefit is contingent on an
event other than the employee’s death
or the death of another beneficiary, such
contingent beneficiary is considered to
be a designated beneficiary for purposes
of determining which designated
beneficiary has the shortest life
expectancy under paragraph (a) of this
A-7.

(c) Death contingency. (1) If a
beneficiary (subsequent beneficiary) is
entitled to any portion of an employee’s
benefit only if another beneficiary dies
before the entire benefit to which that
other beneficiary is entitled has been
distributed by the plan, the subsequent
beneficiary will not be considered a
beneficiary for purposes of determining
who is the designated beneficiary with
the shortest life expectancy under
paragraph (a) of this A-7 or whether a
beneficiary who is not an individual is
a beneficiary. This rule does not apply
if the other beneficiary dies prior to the
applicable date for determining the
designated beneficiary.

(2) If the designateci/beneficiary
whose life expectancy is being used to
calculate the distribution period dies on
or after the applicable date, such
beneficiary’s remaining life expectancy
will be used to determine the
distribution period whether or not a
beneficiary with a shorter life
expectancy receives the benefits.

(3) This paragraph (c) is illustrated by
the following examples:

Example 1. Employer L maintains a
defined contribution plan, Plan W.
Unmarried Employee C dies in calendar year
2001 at age 30. As of December 31, 2002, D,
the sister of G, is the beneficiary of C’s
account balance under Plan W. Prior to death
C has designated that, if D dies before C’s
entire account balance has been distributed
to D, E, mother of C and D, will be the
beneficiary of the account balance. Because
E is only entitled, as a beneficiary, to any
portion of C’s account if D dies before the
entire account has been distributed, E is
disregarded in determining C’s designated
beneficiary. Accordingly, even after D’s
death, D’s life expectancy continues to be
used to determined the distribution period.

Example 2. (i) Employer M maintains a
defined contribution plan, Plan X. Employee
A, an employee of M, died in 2001 at the age
of 55, survived by spouse, B, who was 50
years old. Prior to A’s death, M had
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established an account balance for A in Plan
X. A’s account balance is invested only in
productive assets. A named the trustee of a
testamentary trust (Trust P) established under
A’s will as the beneficiary of all amounts
payable from the A’s account in Plan X after
A’s death. A copy of the Trust P and a list

of the trust beneficiaries were provided to the
plan administrator of Plan X by the end of
the calendar year following the calendar year
of A’s death. As of the date of A’s death, the
Trust P was irrevocable and was a valid trust
under the laws of the state of A’s domicile.
A’s account balance in Plan X was includible
in A’s gross estate under § 2039.

(ii) Under the terms of Trust P, all trust
income is payable annually to B, and no one
has the power to appoint Trust P principal
to any person other than B. A’s children, who
are all younger than B, are the sole remainder
beneficiaries of the Trust P. No other person
has a beneficial interest in Trust P. Under the
terms of the Trust P, B has the power,
exercisable annually, to compel the trustee to
withdraw from A’s account balance in Plan
X an amount equal to the income earned on
the assets held in A’s account in Plan X
during the calendar year and to distribute
that amount through Trust P to B. Plan X
contains no prohibition on withdrawal from
A’s account of amounts in excess of the
annual required minimum distributions
under section 401(a)(9). In accordance with
the terms of Plan X, the trustee of Trust P
elects, in order to satisfy section 401(a)(9), to
receive annual required minimum
distributions using the life expectancy rule in
section 401(a)(9)(B)(iii) for distributions over
a distribution period equal to B’s life
expectancy. If B exercises the withdrawal
power, the trustee must withdraw from A’s
account under Plan X the greater of the
amount of income earned in the account
during the calendar year or the required
minimum distribution. However, under the
terms of Trust P, and applicable state law,
only the portion of the Plan X distribution
received by the trustee equal to the income
earned by A’s account in Plan X is required
to be distributed to B (along with any other
trust income.)

(iii) Because some amounts distributed
from A’s account in Plan X to Trust P may
be accumulated in Trust P during B’s lifetime
for the benefit of A’s children, as
remaindermen beneficiaries of Trust P, even
though access to those amounts are delayed
until after B’s death, A’s children are
beneficiaries of A’s account in Plan X in
addition to B and B is not the sole beneficiary
of A’s account. Thus the designated
beneficiary used to determine the
distribution period from A’s account in Plan
X is the beneficiary with the shortest life
expectancy. B’s life expectancy is the shortest
of all the potential beneficiaries of the
testamentary trust’s interest in A’s account in
Plan X (including remainder beneficiaries).
Thus, the distribution period for purposes of
section 401(a)(9)(B)(iii) is B’s life expectancy.
Because B is not the sole beneficiary of the
testamentary trust’s interest in A’s account in
Plan X, the special rule in 401(a)(9)(B)(iv) is
not available and the annual required
minimum distributions from the account to
Trust M must begin no later than the end of

the calendar year immediately following the
calendar year of A’s death.

Example 3. (i) The facts are the same as
Example 2 except that the testamentary trust
instrument provides that all amounts
distributed from A’s account in Plan X to the
trustee while B is alive will be paid directly
to B upon receipt by the trustee of Trust P.

(ii) In this case, B is the sole beneficiary of
A’s account in Plan X for purposes of
determining the designated beneficiary under
section 401(a)(9)(B)(iii) and (iv). No amounts
distributed from A’s account in Plan X to
Trust P are accumulated in Trust P during B’s
lifetime for the benefit of any other
beneficiary. Because B is the sole beneficiary
of the testamentary trust’s interest in A’s
account in Plan X, the annual required
minimum distributions from A’s account to
Trust P must begin no later than the end of
the calendar year in which A would have
attained age 70%%. rather than the calendar
year immediately following the calendar year
of A’s death.

(d) Designations by beneficiaries. (1) If
the plan provides (or allows the
employee to specify) that, after the end
of the calendar year following the
calendar year in which the employee
died, any person or persons have the
discretion to change the beneficiaries of
the employee, then, for purposes of
determining the distribution period after
the employee’s death, the employee will
be treated as not having designated a
beneficiary. However, such discretion
will not be found to exist merely
because a beneficiary may designate a
subsequent beneficiary for distributions
of any portion of the employee’s benefit
after the beneficiary dies.

(2) This paragraph (d) is illustrated by
the following example:

Example. The facts are the same as in
Example 1 in paragraph (c)(3) of this A-7,
except that, as permitted under the plan, D
designates E as the beneficiary of any amount
remaining after the death of D rather than C
making this designation. E is still disregarded
in determining C’s designated beneficiary for
purposes of section 401(a)(9).

Q-8. If a portion of an employee’s
individual account is not vested as of
the employee’s required beginning date,
how is the determination of the required
minimum distribution affected?

A-8. If the employee’s benefit is in
the form of an individual account, the
benefit used to determine the required
minimum distribution for any
distribution calendar year will be
determined in accordance with A-1 of
this section without regard to whether
or not all of the employee’s benefit is
vested. If any portion of the employee’s
benefit is not vested, distributions will
be treated as being paid from the vested
portion of the benefit first. If, as of the
end of a distribution calendar year (or
as of the employee’s required beginning
date, in the case of the employee’s first

distribution calendar year), the total
amount of the employee’s vested benefit
is less than the required minimum
distribution for the calendar year, only
the vested portion, if any, of the
employee’s benefit is required to be
distributed by the end of the calendar
year (or, if applicable, by the employee’s
required beginning date). However, the
required minimum distribution for the
subsequent distribution calendar year
must be increased by the sum of
amounts not distributed in prior
calendar years because the employee’s
vested benefit was less than the required
minimum distribution (subject to the
limitation that the required minimum
distribution for that subsequent
distribution calendar year will not
exceed the vested portion of the
employee’s benefit). In such case, an
adjustment for the additional amount
distributed which corresponds to the
adjustment described in A-3(c)(2) of
this section will be made to the account
used to determine the required
minimum distribution for that calendar
year.

§1.401(a)(9)-6 Required minimum
distributions as annuity payments.

Q-1. How must annuity distributions
under a defined benefit plan be paid in
order to satisfy section 401(a)(9)?

A-1. (a) In order to satisfy section
401(a)(9), annuity distributions under a
defined benefit plan must be paid in
periodic payments made at intervals not
longer than one year (payment intervals)
for a life (or lives), or over a period
certain not longer than a life expectancy
(or joint life and last survivor
expectancy) described in section
401(a)(9)(A)(ii) or section
401(a)(9)(B)(iii), whichever is
applicable. The life expectancy (or joint
life and last survivor expectancy) for
purposes of determining the length of
the period certain will be determined in
accordance with A-3 of this section.
Once payments have commenced over a
period certain, the period certain may
not be lengthened even if the period
certain is shorter than the maximum
permitted. Life annuity payments must
satisfy the minimum distribution
incidental benefit requirements of A-2
of this section. All annuity payments
(life and period certain) also must either
be nonincreasing or increase only as
follows:

(1) With any percentage increase in a
specified and generally recognized cost-
of-living index;

(2) To the extent of the reduction in
the amount of the employee’s payments
to provide for a survivor benefit upon
death, but only if the beneficiary whose
life was being used to determine the
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period described in section
401(a)(9)(A)(ii) over which payments
were being made dies or is no longer the
employee’s beneficiary pursuant to a
qualified domestic relations order
within the meaning of section 414(p);

(3) To provide cash refunds of
employee contributions upon the
employee’s death; or

(4) Because of an increase in benefits
under the plan.

(b) The annuity may be a life annuity
(or joint and survivor annuity) with a
period certain if the life (or lives, if
applicable) and period certain each
meet the requirements of paragraph (a)
of this A-1. For purposes of this section,
if distribution is permitted to be made
over the lives of the employee and the
designated beneficiary, references to life
annuity include a joint and survivor
annuity.

(c) Distributions under a variable
annuity will not be found to be
increasing merely because the amount
of the payments varies with the
investment performance of the
underlying assets. However, the
Commissioner may prescribe additional
requirements applicable to such variable
life annuities in revenue rulings,
notices, and other guidance published
in the Internal Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(d)(1) Except as provided in (d)(2) of
this A—1, annuity payments must
commence on or before the employee’s
required beginning date (within the
meaning of A-2 of § 1.401(a)(9)-2). The
first payment which must be made on
or before the employee’s required
beginning date must be the payment
which is required for one payment
interval. The second payment need not
be made until the end of the next
payment interval even if that payment
interval ends in the next calendar year.
Similarly, in the case of distributions
commencing after death in accordance
with section 401(a)(9)(B)(iii) and (iv),
the first payment that must be made on
or before the date determined under A—
3(a) or (b) (whichever is applicable) of
§ 1.401(a)(9)-3 must be the payment
which is required for one payment
interval. Payment intervals are the
periods for which payments are
received, e.g., bimonthly, monthly,
semi-annually, or annually. All benefit
accruals as of the last day of the first
distribution calendar year must be
included in the calculation of the
amount of the life annuity payments for
payment intervals ending on or after the
employee’s required beginning date.

(2) In the case of an annuity contract
purchased after the required beginning
date, the first payment interval must
begin on or before the purchase date and

the payment required for one payment
interval must be made no later than the
end of such payment interval.

(3) This paragraph (d) is illustrated by
the following example:

Example. A defined benefit plan (Plan X)
provides monthly annuity payments of $500
for the life of unmarried participants with a
10-year period certain. An unmarried
participant (A) in Plan X attains age 70 2 in
2001. In order to meet the requirements of
this paragraph, the first payment which must
be made on behalf of A on or before April
1, 2002, will be $500 and the payments must
continue to be made in monthly payments of
$500 thereafter for the life and 10-year
certain period.

(e) If distributions from a defined
benefit plan are not in the form of an
annuity, the employee’s benefit will be
treated as an individual account for
purposes of determining the required
minimum distribution. See
§1.401(a)(9)-5