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Presidential Documents

Title 3—

The President

Billing code 5001-10-M

Presidential Determination No. 2001-07 of December 19, 2000

Presidential Certification To Waive Application of Restric-
tions on Assistance to the Government of Serbia and the
Government of Montenegro

Memorandum for the Secretary of Defense [and] the Secretary of the
Treasury

Pursuant to the authority vested in me by the laws of the United States,
including section 1511 of the National Defense Authorization Act for Fiscal
Year 1994 (Public Law 103-160), I hereby certify to the Congress that I
have determined that the waiver of the application of subsections 1511(b)
and (c) of Public Law 103—160 is necessary to achieve a negotiated settlement
of the conflict in Bosnia-Herzegovina that is acceptable to the parties, to
the extent that such provisions apply to the furnishing of assistance to
the Government of Serbia and to the support of assistance from international
financial institutions to the Government of Serbia and the Government of
Montenegro.

Therefore, I hereby waive the application of these provisions with respect
to such assistance and support.

The Secretary of Defense is authorized and directed to transmit a copy
of this determination to the Congress and arrange for its publication in
the Federal Register.

THE WHITE HOUSE,
Washington, December 19, 2000.
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[FR Doc. 01-311
Filed 1-4-01; 8:45 am]
Billing code 5001-10-M

Memorandum of Justification for Presidential Certification Regarding the
Waiver of Subsections 1511(b) and (c) of Public Law 103-160

Section 1511 of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160) (hereinafter “section 1511’°) was enacted into
law in 1993 in the midst of the crisis in Bosnia and Herzegovina as the
international community sought to put an end to years of conflict. Section
1511 provides in relevant part that “[nJo funds appropriated or otherwise
made available by law may be obligated or expended on behalf of the
Government of Serbia” and that “[t]he Secretary of the Treasury shall instruct
the United States executive director of each international financial institution
to use the voice and vote of the United States to oppose any assistance
from that institution to the Government of Serbia or the Government of
Montenegro, except for basic human needs.” These restrictions may be
waived or modified, however, upon certification by the President that the
waiver or modification “is necessary . . . to meet emergency humanitarian
needs, or . . . to achieve a negotiated settlement of the conflict in Bosnia-
Herzegovina that is acceptable to the parties.” This authority was exercised
in February 1999 by the President to waive bilateral assistance restrictions
with respect to the Government of Montenegro.

In light of the recent dramatic democratic transformation that has taken
place in Serbia, we believe that it is important to exempt the Government
of Serbia from the bilateral and multilateral assistance restrictions contained
in section 1511 and the government of Montenegro from the provision’s
multilateral restrictions. Bilateral assistance from the United States and sup-
port for assistance in the International Financial Institutions (IFIs) are both
critical to the consolidation of the fledgling Kostunica government. The
United States must put itself in a position to voice its support of loans
to the Governments of Serbia and Montenegro in the context of the FRY
becoming a member in the IFIs. The first such provision of assistance—
a loan of roughly $150 million under the IMF’s post-conflict assistance
policy to help the FRY clear its arrears at the IMF—will be voted upon
as soon as December 20 together with a vote on FRY membership in that
organization.

The election of Mr. Kostunica to the FRY Presidency could herald a new
period of peaceful democratic development in the region. President Kostunica
has made clear that he will work toward the full implementation of the
Dayton Accords and work constructively on a variety of other issues related
to the stability of the region. United States bilateral assistance as well
as support for IFI assistance will help ensure the consolidation of power
made by the Kostunica government. Such assistance will help prevent pro-
Milosevic forces from regaining power in the FRY and resuming their obstruc-
tionist tactics and allow President Kostunica to continue to work towards
peace and stability in the region. Therefore, waiver of application of the
restrictions contained in subsections 1511(b) and (c) of Public Law 103—
160, with respect to the Governments of Serbia and Montenegro, is warranted.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 302
[Docket No. 00-085-1]

District of Columbia; Movement of
Plants and Plant Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are establishing
regulations concerning the application
for and issuance of certificates for the
interstate movement of plants and plant
products from the District of Columbia.
The certificates will address the plant
health status of plants and plant
products moving interstate from the
District of Columbia. This action will
facilitate the interstate movement of
plants and plant products from the
District of Columbia.

DATES: This interim rule is effective
January 5, 2001. We invite you to
comment on this docket. We will
consider all comments that we receive
by March 6, 2001.

ADDRESSES: Please send your comment
and three copies to: Docket No. 00-085—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238. Please state that your
comment refers to Docket No. 00-085—
1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to

help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Jonathan Jones, Operations Officer,
Invasive Species and Pest Management,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737; (301) 734—8247.
SUPPLEMENTARY INFORMATION:

Background

Until 1992, 7 CFR part 302 contained
regulations governing the movement of
plants and plant parts into and from the
District of Columbia (referred to below
as the District). The former regulations
in part 302 contained a requirement that
no nursery stock or herbaceous
perennial plants, bulbs, or roots could
be moved interstate from the District
unless a certificate or permit was issued
by the Animal and Plant Health
Inspection Service (APHIS) stating that
the plant or plant product was free from
dangerous plant pests. This requirement
was necessary because most States, and
some Federal regulations, required that
certain plants and plant products
moving interstate be accompanied by a
plant health certificate issued by the
plant protection service of the
originating State. Since the District has
no official plant protection service,
APHIS provides the District with plant
health services, including inspecting
and documenting the plant health status
of plants and plant products being
moved from the District.

In removing part 302, APHIS stated
that it would continue to provide
inspection and documentation services
for plants and plant products moving
from the District when inspection or
documentation is required by Federal
laws or regulations, or, when applicable,
by the laws or regulations of countries
that receive plants or plant products
from the District.

This rule clarifies that, when
inspection and documentation are
requested for plants or plant products to
be moved interstate from the District,
the U.S. Department of Agriculture will
provide those services. This rule will
tell how to apply for inspection and

obtain documentation for the interstate
movement of plants and plant products
from the District. A District of Columbia
Plant Health Certificate is the form used
to certify the plant pest status of plants
or plant parts moving interstate from the
District.

District of Columbia Plant Health
Certificates are valid only for certifying
plants moving interstate within the
United States. Persons in the District of
Columbia who require certification of
plants intended for export to a foreign
country need to obtain a Federal
phytosanitary certificate under 7 CFR
part 353. Persons interested in obtaining
certification should contact the Plant
Protection and Quarantine office at the
Port of Baltimore, 2200 Broening
Highway, Suite 140, Baltimore, MD
21224-6623; phone: (410) 631-0075;
fax: (410) 631—-0083; or visit the APHIS
web site at http://www.aphis.usda.gov/
ppq/exports.

This rule also includes definitions for
“inspector,” “interstate,”” and “‘State”.
We define an “inspector” as any
employee of the Animal and Plant
Health Inspection Service or other
person authorized by the Administrator
to inspect and certify the plant health
status of plants and products under 7
CFR part 302. The term “interstate”
means from any State into or through
any other State. The term ““State” means
the District of Columbia, Puerto Rico,
the Northern Mariana Islands, or any
State, territory, or possession of the
United States.

Immediate Action

Immediate action is necessary to
facilitate the interstate movement of
plants and plant products from the
District of Columbia during the fall
shipping season. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for comment are contrary to
the public interest and that there is good
cause under 5 U.S.C. 553 to make this
action effective less than 30 days after
publication.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.
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Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This interim rule provides that, the
Animal and Plant Health Inspection
Service will provide inspection and
documentation services for plants or
plant products moving interstate from
the District of Columbia when
inspection or documentation is required
by Federal or State laws or regulations.

This rule simply puts into the
regulations a process for inspecting and
documenting plants and plant products
that has been in effect for many years.
Inspection and documentation are
provided at no cost to applicants, and
few, if any, entities, aside from the
National Arboretum, regularly move
plants and plant products interstate
from the District of Columbia.

This rule will benefit the National
Arboretum and others in the District
who move plants and plant products
interstate.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0166 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Docket No. 00-085-1,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238, and (2) Clearance Officer, OCIO,
USDA, room 404-W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. Please state that
your comments refer to Docket No. 00—
085-1 and send your comments within
60 days of publication of this rule.

This interim rule provides that when
inspection or documentation is required
by Federal or State laws or regulations,
any plants and plant products moving
interstate from the District of Columbia
may be inspected for plant pests and
their plant health status certified by a
U.S. Department of Agriculture
inspector prior to the interstate
movement.

We are soliciting comments from the
public concerning information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.2 hours per
response.

Respondents: Plant producers and
shippers.

Estimated annual number of
respondents: 4.

Estimated annual number of
responses per respondent: 50.

Estimated annual number of
responses: 200.

Estimated total annual burden on
respondents: 40 hours.

Copies of this information collection
can be obtained from: Ms. Laura Cahall,
APHIS’ Information Collection
Coordinator, at (301) 734-5360.

List of Subjects in 7 CFR Part 302

Agricultural commodities, Plant
diseases, Plant pests, Plants
(Agriculture), Quarantine,
Transportation.

Accordingly, we are amending title 7,
chapter III, by adding a new part 302 to
read as follows:

PART 302—DISTRICT OF COLUMBIA;
MOVEMENT OF PLANTS AND PLANT
PRODUCTS

Sec.

302.1 Definitions.

302.2 Movement of plants and plant
products.

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

§302.1 Definitions.

Inspector. Any employee of the
Animal and Plant Health Inspection
Service or other person authorized by
the Administrator to inspect and certify
the plant health status of plants and
products under this part.

Interstate. From any State into or
through any other State.

State. The District of Columbia,
Puerto Rico, the Northern Mariana
Islands, or any State, territory, or
possession of the United States.

§302.2 Movement of plants and plant
products.

Inspection or documentation of the
plant health status of plants or plant
products to be moved interstate from the
District of Columbia may be obtained by
contacting Plant Protection and
Quarantine, APHIS, Port of Baltimore,
2200 Broening Highway, Suite 140,
Baltimore, MD 21224-6623; phone:
(410) 631-0075; fax: (410) 631-0083.

(Approved by the Office of Management and
Budget under control number 0579-0166)

Done in Washington, DC, this 27th day of
December 2000.
Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-241 Filed 1-4-01; 8:45 am]
BILLING CODE 3410-34-U
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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 212
[INS No. 2020-99]

RIN 1115-AF81

Update of the List of Countries Whose
Citizens or Nationals Are Ineligible for
Transit Without Visa (TWQV) Privileges
to the United States Under the TWOV
Program

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Transit Without Visa
(TWOV) Program allows certain aliens
to transit the United States en route to

a specified foreign country without a
passport or visa provided they are
traveling on a carrier signatory to an
agreement with the Immigration and
Naturalization Service (Service) in
accordance with section 233(c) of the
Act. This interim rule updates the list of
those countries that the Service, acting
on behalf of the Attorney General and
jointly with the Department of State, has
determined to be ineligible for
participation in the TWOV program.
This rule also removes certain countries
from the ineligible listing so that aliens
from these countries can have their
passport and visa requirements waived.
This rule is intended to benefit the
travelling public by expanding the
number of countries whose citizens or
nationals may transit the United States
without a visa while preventing an
increase in the abuse of the TWOV
program by citizens or nationals of
countries placed on the ineligible list.

DATES: Effective Date: This interim rule
is effective February 5, 2001.

Comment Date: Written comments
must be submitted on or before March
6, 2001.

ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW, room 4034,
Washington, DC 20536. Please include
INS number 2020-99 on your
correspondence to ensure proper and
timely handling. Comments are
available for public inspection at the
above address by calling (202) 514—-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
Robert F. Hutnick, Assistant Chief
Inspector, Immigration and
Naturalization Service, 425 I Street, NW,

room 4064, Washington, DC 20536,
telephone number (202) 616-7499.
SUPPLEMENTARY INFORMATION:

What Is the Authority for Participation
in the TWOV Program?

Section 212(d)(4)(C) of the
Immigration and Nationality Act (Act)
provides authority for the Attorney
General acting jointly with the Secretary
of State (see Department of State
regulation published elsewhere in this
issue of the Federal Register) to waive
nonimmigrant visa requirements for
aliens who are proceeding in immediate
and continuous transit through the
United States and are using a carrier
which has entered into a contract with
the Service authorized under section
233(c) of the Act, in this case an
Immediate and Continuous Transit
Agreement on Form 1-426, also known
as a TWOV Agreement.

How Does This Interim Rule Amend the
Regulations?

As the Service will no longer consider
where a citizen of a particular country
resides in determining under what
conditions he or she may participate in
the TWOV program, this interim rule
amends the regulations by removing
§212.1(f)(2). This rule amends
§212.1(f)(3) by adding certain countries
to the list of countries whose citizens
are ineligible for TWOV privileges and
re-designates § 212.1(f)(3) as
§212.1(f)(2).

How Will This Amendment Affect
Carrier Liability in Pending Cases
Involving the Bringing to the United
States of an Alien Who Was Ineligible
for TWOV Privileges?

This change will not have any effect
on pending cases. The change enters
into force on February 5, 2001, and
applies to cases involving aliens who
arrive in the United States on or after
that date. If, before that date, a carrier
violated the Act by bringing an alien
who did not have a visa and was not
eligible for TWOV privileges, the
carrier’s violation was complete at that
time. The fact that an alien from that
country may now be eligible for TWOV
privileges, therefore, will not relieve the
carrier of liability.

What Countries Will Benefit From This
Action?

In the aftermath of the breakup of the
former Soviet Union, the Service and
the Department of State are waiving the
passport and visa requirements for
citizens of certain former Union of
Soviet Socialist Republics which
request to transit the United States
without a nonimmigrant visa. These

countries, from the former Soviet Union,
include: Armenia, Azerbaijan, Georgia,
Kazakhstan, Kyrgyzstan, Moldova,
Tajikistan, Turkmenistan, Ukraine, and
Uzbekistan. They now will be afforded
TWOV privileges.

Due to the democratization of the
former Warsaw Pact countries, the
citizens from these countries will be
allowed to transit the United States
without a nonimmigrant visa. The
countries that will be afforded this
privilege will include: Albania,
Bulgaria, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Poland,
Romania, and Slovakia.

Due to the relative stability of certain
countries that were formerly part of the
Socialist Federal Republic of
Yugoslavia, this rule will allow citizens
of the following countries to use the
TWOV program: Croatia, the Former
Yugoslav Republic of Macedonia, and
Slovenia.

Lastly, the improved stability in
Mongolia and Vietnam will permit
citizens of these countries to apply for
TWOV privileges under this rule.

What Countries Are Being Added to the
Ineligibility List in § 212.1(f)(2), as
Revised?

The following countries are being
added to § 212.1(f)(2) making the waiver
of passport and visa requirement not
available to an alien who is a citizen of
that country (ineligible for TWOV
privileges): Angola, Belarus, Burma,
Burundi, Central African Republic,
People’s Republic of China, Congo
(Brazzaville), Nigeria, Russia, Sierra
Leone, Somalia, and Sudan.

Why Are Citizens From These
Countries Now Ineligible for TWOV
Privileges?

In determining which countries may
or may not transit without visa, the
Service (in conjunction with the
Department of State) takes into
consideration such things as, but not
limited to, past abuse of the transit
without visa privilege; the country’s
nonimmigrant visa refusal rate; whether
the country grants United States
nationals reciprocal treatment; the
country’s crime rate, the stability of the
country; any security concerns; whether
the country has diplomatic relations
with the United States; and other
relevant factors.

Good Cause Exception

The implementation of this rule as an
interim rule, with a 60-day provision for
post-promulgation public comments, is
based on the “good cause” exceptions
found at 5 U.S.C. 553(b)(B) and
553(d)(3). A notice and comment period
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prior to implementation would have
been unnecessary and contrary to the
public interest. A portion of this rule
expands the categories of persons who
may transit the United States without a
visa and is thus considered beneficial to
both the traveling public and the United
States Government. Moreover, this
aspect of the rule grants or recognizes an
exemption or relieves a restriction
within the scope of the exception set
forth at 5 U.S.C. 553(d)(1). Certain other
countries have been added to the
countries ineligible to transit without a
visa. The reason for the necessity for
implementation of this aspect of the
interim rule is as follows: It is necessary
to prevent an anticipated sharp increase
in the abuse of the TWOV program by
citizens of the countries placed on the
list of ineligible TWOV countries. These
countries are placed on the ineligible to
TWOV list for a variety of reasons
including past abuse of the transit
without visa privilege; the country’s
nonimmigrant visa refusal rate; whether
the country grants United States citizens
reciprocal treatment; the country’s
crime rate; the stability of the country;
any security concerns; and, whether the
country has diplomatic relations with
the United States, among other reasons.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule governs whether a
citizen of a particular country may
transit the United States under the
TWOV program. These aliens are not
considered small entities as that term is
defined under 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments in the aggregate, or by the
private sector, of $100 million or more
in any 1-year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100

million or more; a major increase in cost
or prices; or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory actions” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, the Office of Management
and Budget has waived its review
process under section 6(a)(3)(A).

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the Government
and the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with section 6 of
Executive Order 13132, it is determined
that this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

Executive Order 12988 Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Passports and Visas.

Accordingly, part 212 of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227, 1228, 1252; 8
CFR part 2.

2. Section 212.1 is amended by:

a. Removing paragraph (f)(2);

b. Redesignating paragraphs (f)(3) and
(f)(4) as paragraphs (f)(2) and ()(3)
respectively; and by

c. Revising newly redesignated
paragraph (f)(2), to read as follows:

§212.1 Documentary requirements for
nonimmigrants.
* * * * *

(f]***

(2) Unavailability to transit. This
waiver of passport and visa requirement
is not available to an alien who is a
citizen of Afghanistan, Angola,
Bangladesh, Belarus, Bosnia-
Herzegovina, Burma, Burundi, Central
African Republic, People’s Republic of
China, Congo (Brazzaville), Cuba, India,
Iran, Iraq, Libya, Nigeria, North Korea,
Pakistan, Russia, Serbia, Seirra Leone,

Somalia, Sri Lanka, and Sudan.

Dated: December 21, 2000.
Mary Ann Wyrsch,

Acting Commissioner, Immigration and
Naturalization Service.

[FR Doc. 01-354 Filed 1-4—-01; 8:45 am]
BILLING CODE 4410-10-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 337, and 362
RIN 3064-AC38

Activities and Investments of Insured
State Banks

AGENCY: Federal Deposit Insurance

Corporation (FDIC).

ACTION: Final rule and confirmation of
interim final rule with changes.

SUMMARY: The FDIC is adopting a final
rule to implement certain provisions of
the Gramm-Leach-Bliley Act (G-L-B
Act), governing activities and
investments of insured state banks.
Under the final rule, the FDIC adopts a
streamlined certification process for
insured state nonmember banks to
follow before they may conduct
activities as principal through a
financial subsidiary. State nonmember
banks will self-certify that they meet the
requirements to carry out these
activities, which will allow the banks to
conduct the new activities immediately.
There will be no delay for
administrative approval or review,
although the FDIC will evaluate these
activities as part of its normal
supervision process for safety and
soundness standards pursuant to the
FDIC’s authority under section 8 of the
Federal Deposit Insurance Act (FDI Act).
The final rule confirms, with
modifications, an interim rule that has
been in effect since March 11, 2000. To
eliminate unnecessary provisions and
make technical amendments, the FDIC
also has revised its rule implementing
sections 24 and 18(m) of the FDI Act
dealing with other activities and
investments of insured state banks.

EFFECTIVE DATE: January 5, 2001.
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FOR FURTHER INFORMATION CONTACT:
Curtis Vaughn, Examination Specialist
((202) 898-6759), Division of
Supervision; Linda L. Stamp, Counsel
((202) 898-7310), Legal Division, FDIC,
550 17th Street, NW., Washington, DC
20429.

SUPPLEMENTARY INFORMATION:

I. Background

On March 23, 2000, the FDIC
published an interim final rule with
request for comment (65 FR 15526) to
implement certain provisions of the G-
L-B Act (Pub. L. 106-102), which
President Clinton signed into law on
November 12, 1999. Section 121(d) of
the G-L-B Act amended the FDI Act (12
U.S.C. 1811 et seq.) by adding a new
section 46 (12 U.S.C. 1831w). New
section 46(a) of the FDI Act provides
that an insured state bank may control
or hold an interest in a subsidiary that
engages as principal in activities that
would be permissible for a national
bank to conduct only through a
“financial subsidiary,” subject to certain
conditions. Because section 46(a)
applies only to “as principal” activities,
state nonmember banks may engage in
agency activities without considering
the requirements of this rule or section.

As set forth in the interim final rule,
section 121(a) of the G-L-B Act permits
national banks to control or hold an
interest in a financial subsidiary, which
is a new type of subsidiary governed by
new section 5136A of the Revised
Statutes. A financial subsidiary may
engage in specified newly authorized
activities that are financial in nature and
activities that are incidental to financial
activities, if the bank and the subsidiary
meet certain requirements and comply
with stated safeguards. A financial
subsidiary also may combine these
financial subsidiary activities with
activities that are permissible for
national banks to engage in directly. The
financial subsidiary activities include
many of the activities which are
authorized for the new “financial
holding companies” as laid out in new
section 4(k) of the Bank Holding
Company Act (BHCA) (12 U.S.C. 1841 et
seq.) as created by section 103(a) of the
G-L-B Act. In the future, the Secretary
of the Treasury (Treasury) and the Board
of Governors of the Federal Reserve
System (FRB) may determine that
additional activities are financial in
nature and therefore authorized for a
financial subsidiary of a national bank.

Section 121(d) of the G-L-B Act,
which creates new section 46 of the FDI
Act, permits state banks to control or
hold an interest in a financial subsidiary
that engages in activities as principal.

To qualify, a state bank must comply
with four statutory conditions and a
mandatory Community Reinvestment
Act (CRA) (12 U.S.C. 2901 et seq.)
requirement found in section 103(a) of
the G-L-B Act, which added a new
subsection (4)(1)(2) to the BHCA (12
U.S.C. 1843(1)(2)).

The FDIC has a long history of
reviewing applications from state banks
to engage in activities not permissible
for national banks under section 24 of
the FDI Act (12 U.S.C. 1831a) as
implemented through part 362 of the
FDIC’s rules and regulations. As stated
in the preamble to the interim final rule,
certain activities which the FDIC
previously addressed under section 24
and subpart A of part 362, such as
general securities underwriting, are now
authorized for a financial subsidiary of
a national bank. As a result, the FDIC
will now analyze the commencement of
such activities under section 46(a)
rather than section 24, and the FDIC
will apply the restrictions contained in
subpart E rather than those in subpart A
of part 362. These statutory changes
necessitate that the FDIC conform its
regulation by limiting the sections
pertaining to such activities from
subpart A to existing subsidiaries.

Other activities conducted as
principal, such as real estate
development or investment, which are
prohibited to national bank financial
subsidiaries, are outside the scope of
section 46(a). These activities will
continue to be governed by section 24
and subpart A of part 362. State banks
that wish to engage in activities
prohibited to national banks may
continue to seek the FDIC’s consent by
filing a notice or application. Should the
Treasury and FRB in the future
determine that additional activities are
authorized for a financial subsidiary of
a national bank, state nonmember banks
commencing such activities for the first
time after such determinations will have
to proceed under section 46(a).
However, banks that obtained FDIC
consent under section 24, whether by
notice, order, or regulation before such
determination may continue to engage
in any such activity pursuant to the
requirements imposed under section 24.

II. Comments Received

The FDIC received 15 comments in
response to the interim final rule. The
comments came from four trade
associations, four state banking
departments, two community-based
associations, a law firm, a state
regulators association, a bank holding
company, and four United States
Senators. Three commenters expressed
support for the FDIC’s interim final rule.

The other commenters expressed
various objections to the rule. Several of
the commenters recommended specific
changes to the interim final rule. A
discussion of these comments and the
changes and additions made to the
interim final rule and the rule
implementing sections 24 and 18(m) of
the FDI Act are discussed in the section
by section analysis. The final rule
adopts a more streamlined process than
the interim rule. A summary of the
comments follows.

The FDIC’s interim rule to implement
section 46 of the G-L-B Act provided
that section 46 is the exclusive method
for an insured state nonmember bank to
engage in “financial subsidiary
activities.” Six of the comments,
including a comment from three United
States Senators, argued that Congress
intended to preserve the FDIC’s
authority to approve activities under
section 24. These commenters argued
that the preservation of authority
provision ! was meant to ensure that the
FDIC’s authority to approve activities
under section 24 is not diminished by
section 46, and that section 46 was
intended to permit (but not require)
state banks to use the financial
subsidiary vehicle to conduct financial
or incidental activities. On the other
hand, another United States Senator
argued that the interim final rule was
consistent with the statutory language
and legislative history of the G-L-B Act
and that the interim final rule correctly
applies the G-L-B Act to require state
banks to use the financial subsidiary
vehicle to conduct financial or
incidental activities.

Four commenters argued that if
section 46 was read as the only method
under which a state nonmember bank
could engage in financial subsidiary
activities, then innovation in the state
bank system would be stifled and the
dual banking system would be
undermined. Some commenters argued
that Congress’ purpose behind section
46 was to assure state banks that they
would not be disadvantaged if national
banks are authorized to engage in
activities through financial subsidiaries
that the FDIC concludes would not be
permitted to state banks under section
24. The four commenters also noted that
although certain activities which were
previously addressed by the FDIC under
section 24 are now authorized for a
national bank financial subsidiary, the
grandfather provisions of the G-L-B
Act 2 make it clear that any activities
lawfully conducted prior to the G-L-B
Act through a subsidiary under section

112 U.S.C. 1831w(d)(1).
212 U.S.C. 1831w(b).
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24 survive. These commenters believed
that Congress intended to preserve the
FDIC’s section 24 authority regardless of
whether the activities are permissible
for national bank financial subsidiaries
and that the requirements placed on
state banks under section 24 have
proven to be appropriate.

With regard to the structure of the
FDIC’s interim rule, half of the
commenters believed the FDIC’s rule
was more restrictive than the Office of
the Comptroller of the Currency’s
(OCC’s) and the FRB’s comparable rules.
They argued that the inconsistencies
between the FDIC’s rule and the other
federal banking agencies’ rules have the
effect of competitively disadvantaging
state nonmember banks. Some of them
believed that the potential disadvantage
to state nonmember banks could lead to
confusion and increased regulatory
burden, all for no apparent safety and
soundness reason.

One commenter noted that while
section 24 of the FDI Act expressly
requires state banks to apply to the FDIC
before they can engage in any activity
not authorized for national banks,
section 46 does not have a similar
requirement. This commenter
contended that the FDIC recognized that
section 46 does not include a
discretionary ‘“‘gatekeeping” regulatory
authority since the FDIC stated in its
preamble to the interim final rule that
it was imposing requirements in
addition to those specified in the G-L—
B Act. Other commenters read section
46 as not requiring state banks to seek
FDIC approval prior to engaging in
covered activities. One commenter
argued that section 8 of the FDI Act and
section 114(c) of the G-L-B Act, which
provides that the FDIC may impose
restrictions or requirements on
relationships or transactions between a
state nonmember bank and a subsidiary
of a state nonmember bank, do not
provide the FDIC with authority to
require state nonmember banks to
obtain prior approval before a
subsidiary engages in financial
subsidiary activity.

Another commenter contended that
the prior approval requirement is not
necessary because the activities will
have been approved by the Congress or
the Treasury and the FRB. This
commenter believed that an approval
process is only appropriate where the
activity is not already authorized for a
national bank and noted that the FDIC
has sufficient authority under general
supervisory authority to intervene
should it be necessary.

Also with regard to the structure of
the FDIC’s rule, several of the
commenters favored a more uniform

approach to the rules. These
commenters believed that all of the
federal banking agencies’ rules on
financial subsidiary activities should be
consistent, and that because the rules of
the OCC and the FRB are similar, the
FDIC should adopt a rule that is as
consistent with those rules as is possible
given the differing statutes. Specifically,
some of the commenters state that the
OCC’s self-certification, streamlined
approval process should be adopted by
the FDIC because it would reduce
regulatory burden and establish parity
for state banks and national banks.
Other commenters believed the FDIC’s
rule should be consistent with the FRB’s
rule that requires only a 15-day
approval as opposed to the FDIC’s 30-
day approval.

The FDIC also received comment on
the scope of the activities covered by the
rule. Some of the commenters
contended that the FRB’s rule provides
more flexibility to the state system
because it excludes from coverage
activities that the state member bank is
permitted to engage in directly, but
chooses to do so in a subsidiary, or
conducts in a subsidiary as is otherwise
authorized by federal law. These
commenters believed the FDIC should
permit state nonmember banks to follow
section 24 if the state nonmember bank
is authorized to engage in the activity
directly or in any state bank subsidiary
that is otherwise expressly permitted
under state or federal law. They believe
this would allow state nonmember
banks to continue to choose where to
conduct these activities and not force
state banking authorities to conform
determinations to that of the OCC.

Some commenters expressed concern
that the FDIC’s rule would require a
state nonmember bank that is
conducting an activity approved under
section 24 after the effective date of the
G-L-B Act that is later determined to be
permissible for a national bank financial
subsidiary to switch from section 24 to
section 46. These commenters are
concerned about the burden and
uncertainty entailed in altering the
subsidiary’s structure and operations so
as to bring it into compliance with the
statutory conditions of section 46(a),
rather than the conditions the FDIC
previously imposed under section 24.
Several commenters believed this will
create potentially significant
administrative, compliance, personnel,
and legal burdens, and will cast a pall
of uncertainty over the FDIC’s section
24 post G-L-B Act approvals because it
will be unclear whether the conditions
placed upon the activity will change at
some unknown date in the future. They
contend that this uncertainty also would

be disruptive to bank supervisors who
would have to examine banks under a
different set of conditions. One of the
commenters found this to be
inconsistent with FDIC practice and
detrimental to its authority under
section 24 and believed that once an
activity is approved under section 24, it
should not have to be re-qualified under
section 46.

The FDIC received a small number of
comments on other areas of concern.
Two commenters contended that the
FDIC’s rule would limit existing state
authority. Three commenters raised
concern about the CRA rating
requirement. Two of them asked that the
FDIC’s rule allow for public comment
with regard to the CRA rating
requirement because they felt the public
should be given the opportunity to
comment on a bank’s plans to engage in
financial subsidiary activity. These
commenters also asked that in cases
where the CRA rating is a low
satisfactory, the FDIC should condition
approval of new activities on specific
improvements in a bank’s CRA
performance rating. One of the
commenters believed the FDIC was
importing a CRA standard that Congress
did not impose on section 24 directly or
through the G-L-B Act by forcing state
banks to conduct activities in financial
subsidiaries under section 46
requirements instead of section 24
requirements. This commenter
suggested that because most state banks
have a satisfactory or better rating, the
FDIC rule disadvantages a majority of
them for the purpose of preventing a
few banks from evading the CRA
requirements.

Another commenter believed that the
FDIC’s rule should require that state
nonmember banks be well-managed just
like national banks and state member
banks because this will promote
consistency and alleviate FDIC concerns
that may be behind the FDIC’s reason
for advance review of section 46
activities.

Last, the FDIC received some
comments seeking clarification of
certain provisions in the interim final
rule. One commenter asked that the
FDIC’s rule clearly provide that
authorizations given to state
nonmember banks prior to the FDIC’s
adoption of the current subpart A of part
362 are covered by the grandfather
provision. Another commenter asked for
further clarification on the financial and
operational safeguards requirement.

We have responded to these
comments by conforming the FDIC’s
definition of “financial subsidiary” to
the definition adopted by the FRB and
adopting a streamlined self-certification
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process similar to the OCC but without
any waiting period. More specific
discussions of the FDIC’s particular
responses to the comments are found in
the section by section analysis.

III. Final Rule—Section by Section
Analysis

Part 362

A. Subpart A—Activities of Insured
State Banks

The FDIC made several technical
amendments to subpart A. As noted in
the preamble to the interim final rule,
the G-L-B Act provisions amending the
FDI Act created a need for the
elimination and clarification of certain
provisions of subparts A and B. We
discuss the specific changes below.

Section 362.1 Purpose and Scope

The references to safety and
soundness concerns relating to real
estate investment activities of insured
state nonmember banks and their
subsidiaries in subpart B of part 362
have been eliminated from paragraph (c)
of § 362.1. The G-L-B Act expressly
provides that national banks may not
engage in real estate development and
real estate investment activities 3
through a financial subsidiary or
operating subsidiary. Thus, the safety
and soundness standards set forth in
subpart B of part 362 relating to real
estate investment activities of a type
that are not permissible for a national
bank, but may be otherwise permissible
for a subsidiary of a national bank, are
not necessary. Any insured state
nonmember bank desiring to engage in
real estate investment activities through
a subsidiary will continue to be subject
to the requirements relating to such
activities in subpart A.

Section 362.2 Definitions

We are changing the definition of
“subsidiary” in paragraph (r) of § 362.2
to make it consistent with the exception
in § 362.4(b)(3)(ii), which permits a
subsidiary of an insured state bank to
own equity securities of certain
companies if, among other things, the
subsidiary controls the company or the
company is controlled by insured
depository institutions. Thus, a more
appropriate definition for ““subsidiary”
would include any company that is
owned or controlled directly or
indirectly by one or more insured
depository institutions. The rule has
been changed accordingly.

312 U.S.C. 24a(a)(2)(B)(ii).

Section 362.4 Subsidiaries of Insured
State Banks

Paragraphs (b)(5) (i) and (ii) of § 362.4
formerly provided the requirements for
a state nonmember bank to engage in
real estate investment activities and
general securities underwriting through
a majority-owned subsidiary. Under the
G-L-B Act, a financial subsidiary of a
national bank is permitted to engage in
general securities underwriting
activities. Thus, state nonmember banks
may commence conducting this activity
pursuant to section 46(a) of the FDI Act
through a financial subsidiary as set
forth in subpart E. Applications to
engage in general securities
underwriting will no longer be
processed under section 24 and subpart
A of part 362. However, the regulatory
language found in § 362.4(b)(5)(ii) will
continue to govern those banks engaged
in this activity as of the effective date of
the G-L-B Act. The restrictions
contained in this section will continue
to apply only to existing state bank
subsidiaries that are covered by section
46(b) of the FDI Act.4

In § 362.4(c)(2)(vi), the word
“officers” is more inclusive than the
FDIC had intended and has required the
FDIC to provide repeated informal
interpretations that “officers” should be
read as “‘executive officers.” To
eliminate the need for repeated informal
interpretations and to utilize the
definition for “‘executive officers”
already contained in part 362, this
paragraph of the rule has been changed
to conform to the defined term.

Section 362.5 Approvals Previously
Granted

Due to the passage of time, some of
the transitional deadlines contained in
this section have expired and the
provisions are no longer of any effect.
We removed and reserved § 362.5(b) (1),
(2), and (3), which relate to securities
underwriting activities, grandfathered
insurance underwriting activities, and
the ownership of the stock of certain
corporations approved by the FDIC prior
to January 1, 1999.

B. Subpart B—Safety and Soundness
Rules Governing Insured State
Nonmember Banks

Section 362.6 Purpose and Scope

Section 362.8 Restrictions on
Activities of Insured State Nonmember
Banks

We removed the safety and soundness
standards governing real estate
investment activities formerly found in
this section of the rule because they are

412 U.S.C. 1831w(b).

no longer necessary. As provided in the
G-L-B Act, national bank financial
subsidiaries are not permitted to engage
in real estate development or real estate
investment activities, unless otherwise
expressly authorized by law.5

Regarding the separation standards
that any affiliate company that engages
in general securities underwriting and
any state nonmember bank must meet,
we also revised the introductory
paragraph to more clearly cover the
appropriate entities in the scope of the
rule. Now, the language provides that
unless the affiliated company that
engages in general securities
underwriting is a subsidiary of an entity
that is supervised by a federal banking
agency, the affiliated company that
engages in general securities
underwriting and the state nonmember
bank must meet the separation
standards. To conform to the less
burdensome separation standards found
in the sections implementing section 46,
we also streamlined the separation
standards to lessen the burden of
compliance with this section.

On December 1, 1998 (63 FR 66339),
the FDIC proposed and published an
amendment to part 362 that added
safety and soundness standards to
govern insured state nonmember banks
that engage in the public sale,
distribution or underwriting of stocks,
bonds, debentures, notes or other
securities through a subsidiary if those
activities are permissible for a national
bank subsidiary but are not permissible
for the national bank itself. In addition,
the FDIC proposed and published a
proposal (63 FR 66339) to require that
insured state nonmember banks file a
notice before commencing any activities
permissible for subsidiaries of a national
bank that are not permissible for the
parent national bank itself. This
proposal also contained language to
remove and reserve the provisions
found in § 337.4 entitled, ‘“Securities
Activities of Subsidiaries of Insured
State Banks: Bank Transactions with
Affiliated Securities Companies.” The
effect of these amendments was
described as requiring banks to notify
the FDIC prior to conducting securities
or other activities through subsidiaries
that are not permissible for the bank
itself. The FDIC also stated that when
the FDIC adopts these amendments in
final form, the FDIC’s securities
activities regulation would be fully
consolidated in part 362. Only two
comments were received on this
proposal, both of which supported the
elimination of § 337.4. One of the
commenters stated that it agrees with

512 U.S.C. 24a(a)(2)(B)(ii).



1022 Federal Register/Vol.

66, No. 4/Friday, January 5, 2001/Rules and Regulations

the FDIC’s assertion that the revised
standards contain more flexible physical
separation requirements than those
currently imposed on the bank and its
subsidiaries in § 337.4. This most recent
and still outstanding proposal was
limited in scope and followed the more
comprehensive revision of part 362 that
was published in final form in the
Federal Register on the same day and
became effective on January 1, 1999.

During this interim period, § 337.4
has continued to be operative to govern
separation standards for affiliations
among banks and general securities
underwriting companies when coverage
is not provided under § 362.8(b). Thus,
§ 337.4 currently provides separation
standards for any such affiliated entity
that may not otherwise be covered by
the language in the currently effective
version of § 362.8(b). As we indicated in
the December 1, 1998 Proposed Rule,
we intended to reserve and remove
§ 337.4. As a part of that effort, we are
moving the coverage of those entities
into § 362.8 and making the standards
more flexible and reducing the
regulatory burden. By modifying the
language of § 362.8(b) in the manner
suggested, the coverage of separation
standards also is made more transparent
to banks and their general securities
underwriting affiliates.

As set forth in this final rule, the
separation standards under § 362.8,
which will be imposed on these
affiliates, are nearly identical to the
separation standards to be imposed on
financial subsidiaries of insured state
nonmember banks engaged in
underwriting securities under new
§362.18(a)(4)(B). Because of the G-L-B
Act, financial subsidiaries of insured
state nonmember banks engaged in
general securities underwriting are
subject to two additional requirements,
which are a CRA rating requirement
applicable to the bank and all insured
depository institution affiliates and
compliance with the financial and
operational safeguards applicable to a
financial subsidiary of a national bank.
The FDIC believes it is appropriate to
have substantially the same
requirements apply to securities
underwriting activities, whether they
are conducted by an affiliate engaging in
general securities underwriting under
subpart B or a financial subsidiary
engaging in general securities
underwriting under new subpart E. The
FDIC believes that it makes no
difference to the safety and soundness
of the insured state nonmember bank
whether the general securities
underwriting activity is conducted by a
securities underwriting affiliate under
subpart B or in a financial subsidiary

under new subpart E. To achieve that
consistency, the FDIC is adopting
comparable standards for all of these
entities in its final rule. In addition, to
provide flexibility to the regulated
entities, the FDIC will consider
applications for relief from these
separation safeguards in appropriate
circumstances.

Section 362.7 Definitions

In paragraph (a) of § 362.7, “affiliate”
is defined as any company that directly
or indirectly, through one or more
intermediaries, controls or is under
common control with an insured state
nonmember bank but does not include
a subsidiary of an insured state
nonmember bank. We have changed this
definition to be consistent with the
definition in subpart E of part 362,
which provides that an “affiliate’”” has
the same meaning contained in section
3 of the FDI Act (12 U.S.C. 1813). That
section incorporates by reference the
definition in section 2 of the BHCA (12
U.S.C. 1841(k)), which provides that an
“affiliate” means any company that
controls, is controlled by, or is under
common control with another company.
For the purpose of uniformity and to
avoid confusion and inconsistency, we
will now use a definition for “affiliate”
that is the same in all subparts of part
362 that use the term “affiliate.”
Therefore, the rule has been changed
accordingly.

We also removed the definition for
“real estate investment activity” in
paragraph (b) of § 362.7 because of the
changes to the substantive §§ 362.6 and
362.8.

C. Subpart C—Activities of Insured
Savings Associations

Section 362.10 Definitions

Because of the substantive change to
the definition for ‘““affiliate,” and our
decision to use a uniform definition for
“affiliate”” throughout part 362, we have
removed the prior definition for
“affiliate”” in paragraph (a) of § 362.10
and replaced it with a simple cross-
reference to the newly defined term in
subpart B of part 362.

Section 362.12 Service Corporations of
Insured State Savings Associations

In paragraph (b)(2)(i) of § 362.12, an
incorrect reference to ‘“bank’” has been
changed to “savings association” since
that provision pertains to activities of
service corporations of insured state
savings associations.

We removed the safety and soundness
standards and the requirements
governing service corporations of
insured state savings associations

conducting securities underwriting
activities under paragraphs (b)(2)(ii) and
(b)(4) of § 362.12 because no insured
state savings associations have asked the
FDIC for permission to engage in this
activity. The FDIC’s decision to remove
these provisions from the rule should
not be construed as a prohibition to
engage in securities underwriting
activity by service corporations of
insured state savings associations.
Rather, the FDIC believes that any
request to engage in such activity could
be better handled by a custom drafted
order that deals with the particular
circumstances of the institution
requesting the authority, rather than
through a general rule that also will
require interpretation. We removed the
authority granting provisions for
insured state banks to commence
securities underwriting activities from
subpart A because the authority to
commence engaging in that activity is
now found in section 46 of the FDI Act
and subpart E. However, any
subsidiaries lawfully in existence and
engaging in these activities under this
authority on November 11, 1999 will
continue to be covered under the
regulatory language found in subpart A.
We also removed the comparable
authority granting provisions from
subpart C of part 362 governing savings
associations. Hereafter, any service
corporation of an insured state savings
association desiring to engage in
securities underwriting activities
through a service corporation may
submit an application to the FDIC for
consent to engage in the activity. At
such time, the FDIC will determine the
appropriate safety and soundness
standards that should be applicable to
the institution’s particular situation.

D. Subpart E—Financial Subsidiary
Activities of Insured State Nonmember
Banks

Section 362.16 Purpose and Scope

As provided in the interim final rule,
the FDIC will continue to implement
section 46(a) through subpart E of part
362. Section 362.16 sets out the purpose
and scope of the subpart, including the
scope of the activities covered. Subpart
E applies to any financial subsidiaries of
state nonmember banks.

Several commenters stated that
Congress intended to preserve the
FDIC’s authority to approve activities
under section 24 given the specific
reference in section 46(d). Section 46(d)
provides that section 46 shall not be
construed as superseding the authority
of the FDIC to review subsidiary
activities under section 24. Some
commented that if section 46(a) is read
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as the only method under which a state
nonmember bank could engage in
financial subsidiary activities, then
innovation in the state bank system
would be stifled and the dual banking
system would be undermined. In light
of the comments received, the FDIC has
reconsidered some of its interpretation
of section 46 and other relevant
provisions of the G-L-B Act. For
example, the FDIC has adopted the
definition for ‘“‘financial subsidiary”
used by the FRB to exclude activities
that may be carried out directly by the
bank. However, the other comments
have not dissuaded the FDIC as to the
correctness of much of its interpretation
of section 46. The FDIC believes that the
statutory language in section 46 that
preserves the authority of the FDIC
under section 24 and the grandfather
provision for subsidiaries lawfully in
existence before enactment of the G-L—
B Act would not be necessary, if section
46 was intended to serve only as an
alternative mechanism for approving
financial activities. This interpretation
also is consistent with the FDIC’s
historic practices in applying section 24
to activities: Once an activity becomes
permissible for a national bank, section
24 no longer applies to insured state
nonmember banks that want to
commence engaging in the activity. The
FDIC believes that this construction of
the statute will have little effect on
innovation in the state bank system
because state nonmember banks are still
free to seek the FDIC’s approval under
section 24 to engage in innovative
activities that are not permissible to
national banks directly or through a
financial subsidiary. The only constraint
that this interpretation imposes on state
nonmember banks is that insured state
nonmember banks will have to conform
to standards that are consistent with
those imposed on national banks and
state member banks when engaging in
the same activities as principal through
a financial subsidiary. State banks under
the authority of the States are free to
innovate with respect to all other
activities with the FDIC’s consent under
section 24, as Congress intended and
expressed in section 46(d).

Some commenters expressed
apprehension about the impact of the
FDIC’s interpretation upon a state
nonmember bank subsidiary that
obtains a section 24 approval to engage
in an activity, if the Treasury and FRB
subsequently authorize the same
activity for financial subsidiaries of
national banks. The statutory
grandfather under section 46(b) covers
subsidiary activities lawfully conducted
as of the G-L-B Act’s enactment date.

These commenters infer from this
grandfather provision that section 24
approvals issued by the FDIC after
enactment of the G-L-B Act are subject
to being voided if the activity in
question later becomes subject to
section 46(a).

The FDIC recognizes that this paradox
exists under one possible interpretation
of section 46(a). However, the FDIC
wishes to clarify that, under the FDIC’s
interpretation of section 46, this is not
the case. As the FDIC stated in the
preamble to the interim final rule,
activities will become subject to section
46(a) rather than section 24 only if the
Treasury and FRB declare activities to
be financial in nature and permissible
for financial subsidiaries of national
banks. However, this means only that
state nonmember banks seeking to
commence such activities for the first
time after a Treasury and FRB
determination will proceed under
section 46(a). If a state nonmember bank
has obtained a section 24 approval to
conduct the activity before the Treasury
and FRB determination, the state
nonmember bank remains subject to any
section 24 approval obtained from the
FDIC, and the section 24 approval
conditions remain in effect. Existing
orders under section 24 and part 362
continue to apply to the particular
banks bound by those orders until
modified by the FDIC.

Because section 46 does not explicitly
address what is to be done in this
situation the FDIC is exercising its
administrative expertise to determine
the outcome. In resolving this issue, the
FDIC must determine how to best
interpret section 46. Congress, in
reserving the FDIC’s section 24
authority over activities not covered by
section 46, clearly intended to foster
state innovation with respect to these
reserved activities. In order for state
nonmember banks to be able to venture
into these innovative opportunities still
open to them as a result of Congress’
action, a certain amount of
predictability is necessary. A state
nonmember bank contemplating
whether to engage in a line of business
subject to the FDIC’s conditions under
section 24 must be reasonably
comfortable that the ground rules will
not change suddenly at some uncertain
future point. Therefore, the FDIC’s
interpretation best effectuates Congress’
intent to foster innovation as a
continuing dynamic within the dual
banking system.

Section 362.17 Definitions

Section 362.17 of the final rule
contains the definitions used in this
subpart. Rather than repeating terms

defined in subpart A, certain of the
definitions contained in § 362.2 are
incorporated into subpart E by
reference. The definitions of “activity”,
“company,” “control,” “insured
depository institution,” “insured state
bank,” and “‘subsidiary” apply as they
are described in subpart A. In a similar
way, we have incorporated into subpart
E by reference the definition of
“affiliate” as it is described in subpart
B. These definitions remain consistent
throughout part 362 to avoid confusion
among the various subparts of the rule.

This subpart E sets forth the
requirements for financial subsidiaries
of insured state nonmember banks. In
response to the comments, the FDIC has
changed the scope of the rule by
defining “financial subsidiary” in the
same way as the FRB did in its rule,
except that the definition is conformed
to the circumstances of the state
nonmember bank. Thus, any activity
that may lawfully be conducted by the
state nonmember bank directly is not
required to be conducted through a
financial subsidiary whenever the bank
employs a subsidiary to conduct the
activity.

This result was reached because of
comments the FDIC received that the
interim rule was more restrictive than
the FRB’s rule governing financial
subsidiaries. This view is based on the
fact that the FRB’s rule excludes from
the definition of “financial subsidiary”
those activities that the state member
bank is permitted to engage in directly
or through a subsidiary of a state
member bank that is otherwise
authorized by federal law. The
commenters say the FDIC’s interim rule
competitively disadvantages insured
state nonmember banks.

In response to the comments, the
FDIC has adopted the FRB’s definition
while conforming it to the
circumstances of the state nonmember
bank. In the final rule, “financial
subsidiary” is defined as any company
that is controlled by one or more
insured depository institutions other
than a subsidiary that only engages in
activities that the state nonmember bank
is permitted to engage in directly and
that are conducted on the same terms
and conditions that govern the conduct
of the activities by the state nonmember
bank; or the state nonmember bank is
specifically authorized to control by the
express terms of a federal statute (other
than section 46(a) of the FDI Act), and
not by implication or interpretation,
such as the Bank Service Company Act
(12 U.S.C. 1861 et seq.).

In the interim final rule, the FDIC
implicitly carried the literal statutory
restriction from the definition of
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financial subsidiary in section 5136A. In
contrast, the FRB substituted the state
member bank for the national bank
when reproducing this definition in its
regulation.

The FDIC has been persuaded by the
comments and has revised its rule to
make it consistent with the FRB’s rule
by defining a financial subsidiary to
exclude subsidiaries that conduct only
activities that may be conducted by the
state nonmember bank directly. The
goals of parity among the banking
charters and making banking regulations
as uniform as possible among the
banking agencies are enhanced by this
interpretation and are goals that the
FDIC consistently pursues whenever
possible.

In the interim rule, the FDIC defined
“affiliate”” differently in subpart E from
subparts B and C. The subpart E
definition incorporated the definition
from section 3 of the FDI Act (12 U.S.C.
1813). To make the entire regulation
more internally consistent, the
definition of “affiliate”” has been
changed in subparts B and C to match
the subpart E definition. Subpart E now
incorporates the definition from subpart
B, which incorporates the definition
from section 3 of the FDI Act (12 U.S.C.
1813). Thus, the final rule has the same
definition of “affiliate” in subpart E as
is contained in the interim rule, but the
source is different.

Section 362.17 also includes
definitions for “tangible capital,” “Tier
2 capital” and “well-managed.” These
were included because of the comments
we received in favor of making the
FDIC’s rule consistent with the OCC’s
and FRB’s rules. As discussed below
with regard to § 362.18(a), the FDIC
requires that any insured state
nonmember bank desiring to control or
hold an interest in a financial subsidiary
or commence any new financial activity
pursuant to section 46(a) must certify,
among other things, that it is well-
managed. This is not required by section
46(a), but as discussed below, the FDIC
has decided to revise the interim rule to
allow for a self-certification process
similar to the OCC’s, except that the
FDIC’s self-certification process does
not impose any waiting period on a state
nonmember bank before the state bank
may engage in any activity pursuant to
section 46(a). The state nonmember
bank only has to file a notice with the
FDIC and certify to certain facts.
Compliance with the requirements will
be evaluated using the FDIC’s usual
supervisory powers. This process is
more streamlined than the 30-day
processing that was included in the
FDIC’s interim rule. However, for safety
and soundness reasons, the insured

state nonmember bank must certify that
it is well-managed in order to qualify for
this streamlined process. Although the
G-L-B Act imposes a well-managed
requirement on national banks and state
member banks as well as their insured
depository institution affiliates, the
FDIC’s statute does not include such a
requirement. In adopting the
streamlined notice process with no
waiting period, the FDIC believes it is
necessary to impose the requirement
that the state bank be well-managed by
this regulation. The FDIC will, however,
consider applications for relief from the
“well-managed” requirement in
appropriate circumstances.

Section 362.18 Financial Subsidiaries
of Insured State Nonmember Banks

Section 362.18(a) requires that an
insured state nonmember bank file a
notice that contains the usual
information required for a notice or
application under § 303.121(b) prior to
acquiring control of, or holding an
interest in a financial subsidiary under
section 46(a). In addition, the insured
state nonmember bank must certify that
it is well-managed; that it and all of its
insured depository institution affiliates
are well-capitalized; and that the
insured state nonmember bank will
comply with the capital deduction
requirement, which is found in the
statute and in the OCC’s and FRB’s
rules. The insured state nonmember
bank must deduct the aggregate amount
of its outstanding equity investment,
including retained earnings, in all
financial subsidiaries that engage in
activities as principal pursuant to
section 46(a), from the bank’s total
assets and tangible equity and deduct
such investment from its total risk-based
capital (this deduction shall be made
equally from Tier 1 and Tier 2 capital).
An insured state nonmember bank may
not commence any new activity under
section 46(a) or directly or indirectly
acquire control of a company engaged in
any such activity pursuant to § 362.18,
if the bank or any of its insured
depository institution affiliates received
a rating of less than satisfactory in its
most recent CRA examination.® An
insured state nonmember bank
controlling or holding an interest in a
financial subsidiary also must comply
with sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 371c and
371c—1), as amended by the G-L-B Act
and meet the financial and operational
safeguards required by section 5136A(d)
of the Revised Statutes of the United

6 This prohibition is required by section 4(1)(2) of
the BHCA as enacted in section 103(a) of the G-L—
B Act which is codified at 12 U.S.C. 1843(1)(2).

States (12 U.S.C. 24a(d)), unless
otherwise determined by the FDIC.

However, the FDIC continues to be
concerned that adequate separation
standards exist between an insured state
nonmember bank and its financial
subsidiary when the financial
subsidiary engages in certain types of
securities underwriting activities. Thus,
if the financial subsidiary of the insured
state nonmember bank will engage in
the public sale, distribution or
underwriting of stocks, bonds,
debentures, notes, or other securities
activity of a type permissible for a
national bank only through a financial
subsidiary, then the state nonmember
bank and the financial subsidiary also
must comply with the same separation
standards as are applicable to affiliates
of insured state nonmember banks that
are not controlled by an entity regulated
by a federal banking agency under
subpart B. These separation standards
require that the securities business of
the financial subsidiary be physically
separate and distinct in its operations
from the operations of the bank; that the
financial subsidiary conduct its
securities business pursuant to
independent policies and procedures
designed to inform customers and
prospective customers of the financial
subsidiary that the financial subsidiary
is a separate organization from the
insured state nonmember bank and that
the insured state nonmember bank is
not responsible for and does not
guarantee the obligations of the
financial subsidiary. In addition, the
bank must adopt policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by its financial subsidiary and may not
express an opinion on the value or the
advisability of the purchase or sale of
securities underwritten or dealt in by its
financial subsidiary, unless the bank
notifies the customer that the entity
underwriting, making a market,
distributing or dealing in the securities
is a financial subsidiary of the bank.

Notwithstanding the comments on the
CRA requirement, the FDIC will not
revise its rule to allow for public
comment with regard to the CRA rating
requirement or give the FDIC the
authority to condition approval of new
activities on specific improvements in a
bank’s CRA performance rating because
the FDIC does not have the authority to
impose such additional CRA
requirements on state nonmember
banks.

The final rule provides that an
insured state nonmember bank may not
acquire control or hold an interest in a
financial subsidiary that engages in
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financial activities as principal or
commence any such new activity
pursuant to section 46(a) of the FDI Act,
unless the insured state nonmember
bank submits a notice under the
procedures set forth in § 362.18(a). An
insured state nonmember bank that
submits such a notice must comply with
the requirements of § 362.18(a),(b), (c)
and (d), as applicable. The bank must
file the notice with the appropriate
regional office prior to acquiring control
of, or holding an interest in, a financial
subsidiary that engages in financial
activities as principal that a national
bank must conduct through a financial
subsidiary. Similarly, the bank must file
such notice prior to commencing any
additional as principal financial activity
under section 46(a). Before acquiring
control of a financial subsidiary or
commencing any new as principal
financial activity under section 46(a),
the insured state nonmember bank also
must meet the CRA requirement and
certify that it is well-managed; that it
and all of its insured depository
institution affiliates are well-capitalized;
and that the insured state nonmember
bank will comply with the capital
deduction requirement.

The insured state nonmember bank is
not required to certify that the bank and
its insured depository institution
affiliates have received a rating of at
least a satisfactory record of meeting
community credit needs under the CRA.
As specified in § 362.18(a)(2), an
insured state nonmember bank is
prohibited from commencing a new
activity under section 46(a) or directly
or indirectly acquiring control of a
company as a financial subsidiary under
section 46(a), if the state bank or any of
the state bank’s insured depository
institution affiliates has received at each
one’s most recent examination a CRA
rating of less than a satisfactory record
of meeting community credit needs. The
FDIC will monitor compliance with this
CRA requirement at the time the new
activity is commenced or control is
acquired. Should the FDIC find that the
bank or any of its insured depository
institution affiliates is not in
compliance with this CRA requirement,
the FDIC will take appropriate action,
including requiring divestiture.

As discussed above, one comment on
the FDIC’s interim final rule was that
the agencies’ rules should be uniform.
Since the FDIC favors uniformity in
rules as much as possible among the
banking agencies, we considered
whether the interim final rule’s
approach that required a 30-day
advance notice process was the best way
to implement section 46(a) or whether
the OCC’s self-certification process with

a five-day advance notice or the FRB’s
approach, which requires a 15-day
advance notice, would be preferable.
After serious consideration of the
comments and a careful evaluation of all
of these approaches, the FDIC
determined that conduct of as principal
financial activities under section 46(a)
can be adequately evaluated during the
normal supervisory process. Thus, the
final rule requires only that the bank file
a certification prior to acquiring control
of, or an interest in, a financial
subsidiary that engages in section 46(a)
financial activities as principal. A
certification must also be filed prior to
commencing a new as principal
financial activity under section 46(a).
The FDIC believes that this streamlined
process will relieve regulatory burden
and increase the predictability of
regulatory compliance for insured state
nonmember banks without sacrificing
safety or soundness.

In the future, the FDIC will evaluate
any section 46(a) activity by an insured
state nonmember bank through the
normal supervisory process.

The FDIC was asked to clarify the
financial and operational safeguards
requirement in § 362.18. The insured
state nonmember bank and the financial
subsidiary must comply with the
financial and operational safeguards
required by section 5136A(d) of the
Revised Statutes. In the preamble to the
interim rule, the FDIC stated that the
OCC had not released any guidance or
interpretations of these financial and
operational safeguards, and there are
still no guidelines from the OCC for the
FDIC to evaluate. The FDIC has the
authority to interpret this section as it
is made applicable to state nonmember
banks and their financial subsidiaries.
Thus, the FDIC may relieve such banks
and subsidiaries from any financial or
operational safeguards that may be
imposed by the OCC on national banks.
The FDIC derives this authority from its
independent interpretative and
supervisory authority over state
nonmember banks including the safety
and soundness standards that govern
state nonmember banks. The final rule
now expressly provides a process for a
state nonmember bank to seek such
relief. Such determinations will be
made by the FDIC on a case-by-case
basis as it becomes aware of appropriate
circumstances where the financial and
operational safeguards applicable to
national bank financial subsidiaries are
not appropriate for state nonmember
banks collectively or individually.

Section 362.18(c) provides that the
bank must comply with the
requirements of § 362.18(a) at the time
of filing its certification and continue to

comply with these requirements as long
as the bank’s subsidiary is engaged in
financial activities. Section 362.18(f)
also provides that the insured state
nonmember bank and its insured
depository institution affiliates must
continue to comply with the
requirements of § 362.18(d), unless the
FDIC has granted an exception as set
forth in § 362.18(e). If a bank or any of
its insured depository institution
affiliates fails to continue to meet the
applicable requirements, then the FDIC
may limit the bank’s financial activities.

The FDIC believes that it has some
discretion in this area since section 46
does not prescribe in detail what the
FDIC must do should an insured state
nonmember bank not be in compliance
with the requirements. Section 5136A
and new section 4(m) of the BHCA
prescribe what the OCC and the FRB
must do. In contrast, the statutory
provisions do not prescribe how the
FDIC should treat any such deficiencies.
As a result, the FDIC will determine
what is appropriate on a case-by-case
basis.

Section 362.18(g) addresses
subsidiaries covered under section
46(b), permitting insured nonmember
state banks to retain their interests in
subsidiaries lawfully held before the
date of enactment of the G-L-B Act. The
FDIC received one comment requesting
that the final rule clearly state that any
authorizations issued by the FDIC under
section 24 prior to the adoption of
subpart A of part 362 is covered by the
grandfather provision. This clarification
was made. Section 362.18(g)(1) provides
that any insured state nonmember bank
that began conducting an activity with
the FDIC’s approval under section 24
before such activity became subject to
section 46(a) may continue to conduct
the activity in compliance with the
conditions and restrictions of the
applicable section 24 order or
regulation. In addition, any such state
nonmember bank may submit an
application to the FDIC for modification
of any conditions the FDIC previously
imposed in connection with such
approval or imposed by regulation in
association with notice-type approval
for the activity. The FDIC interprets
section 46 to invest the FDIC with
retained section 24 jurisdiction over
these activities. The FDIC draws this
conclusion from two items in the G-L—
B Act. First, the grandfather language in
section 46(b) clearly authorizes state
banks to retain pre-G-L-B Act
subsidiaries and conduct pre-G-L-B Act
activities through them, without also
requiring the subsidiary to conduct the
activity subject to conditions or
restrictions in place as of the effective
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date of the G-L-B Act. Second, the
reservation of authority language in
section 46(d) clearly states that the
FDIC’s authority to review subsidiary
activities under section 24 is not
superseded by anything in section 46.

As a separate matter, the FDIC has
determined that the banks that are
grandfathered to hold equity securities
under section 24(f) may form new
subsidiaries to engage in the
grandfathered investment activity.
Under the grandfathered authority
provided by section 24(f), this activity is
lawful for these banks at the bank level.
As a result, subsidiaries established
under this authority are exempt from
the definition of financial subsidiary, as
interpreted by both the FDIC and the
FRB. Accordingly, banks that are
grandfathered to hold equity securities
under section 24(f) may form new
subsidiaries to engage in the
grandfathered investment activity.

The FDIC also has amended its notice
processing rules to be consistent with
part 303, subpart G to add references to
the new certifications and applications
required by the final rule.

Part 337

Section 337.4 Securities Activities of
Insured State Nonmember Banks: Bank
Transactions With Affiliated Securities
Companies

On December 1, 1998, the FDIC
proposed an amendment to subpart B
that would have added safety and
soundness guidelines to govern an
insured state nonmember bank
subsidiary which engages in the public
sale, distribution or underwriting of
stocks, bonds, debentures, notes or other
securities activity that would be
permissible for a subsidiary of a
national bank but not permissible for a
national bank directly.” These securities
provisions were intended to address
pending or approved applications under
regulations issued by the OCC which
permitted national banks to engage in
certain activities through subsidiaries,
even though the activities were not
permissible for the national bank itself.
Part 5 of the OCC’s regulations governs
operating subsidiaries. Former § 5.34(f),
which confirmed that there could be
activities not permissible for a national
bank itself that could be conducted by
an operating subsidiary, has been
superseded and removed from the
OCC'’s regulations. (65 FR 12905 (March
10, 2000)). Because of this change in the
OCC’s regulations and the fact that the
G-L-B Act, through section 5136A of
the Revised Statutes and section 46(a) of

763 FR 66339 (December 1, 1998).

the FDI Act, established a new
analytical framework, the FDIC will not
be pursuing these amendments to
subpart B.

The FDIC’s proposal to amend subpart
B also included a proposal to
consolidate the remaining provisions of
the FDIC’s securities activities
regulation found in § 337.4 into subpart
B. The FDIC received two comments on
this proposal, both of which expressed
approval of eliminating § 337.4, and
imposing less restrictive standards than
those currently found in § 337.4. The
FDIC has decided to finalize its proposal
to eliminate § 337.4. Therefore, the FDIC
is removing and reserving § 337.4.

Part 303

Section 303.120 Scope

Subpart G of part 303 contains the
procedures for complying with the
notice and application requirements of
part 362 including the procedures for
filing notices and applications described
in subpart E of part 362. Subpart E of
part 362 allows a state nonmember bank
to file a notice and follow the FDIC’s
self-certification process if the bank
chooses to engage in activities pursuant
to section 46(a) of the FDI Act. The
notice filing content and procedures in
§303.121(b) are unchanged for section
46(a) notices, but these notices will no
longer be processed under § 303.122. In
addition, § 303.120 provides the
procedures for filing an application for
relief from certain of the requirements
contained in subpart E of part 362.
These applications will continue to be
processed under § 303.122(b).

Section 303.122 Processing

In paragraphs (a) and (b) of § 303.122,
references to certain sections in part 362
have to be corrected because they were
either inadvertently omitted or need to
be deleted as a result of substantive
changes to part 362. In § 303.122(a), a
reference to § 362.3(a)(2)(iii)(A)(2) was
inadvertently omitted. The substantive
section, § 362.3(a)(2)(iii)(A)(2)
references the expedited processing
section. Thus, § 362.3(a)(2)(iii)(A)(2) is
being added to the list of sections listed
under § 303.122(a). Also, in
§303.122(a), because the substantive
§362.8(a)(2) is listed as one of those
sections but is being removed from part
362, it is being removed from the list of
sections listed under § 303.122(a).

In §303.122(b), because §§ 362.5(b)(2)
and 362.8(a)(2) are being removed from
part 362, they also are being removed
from the list of sections subject to the
standard processing section under
§303.122(b). In addition, the reference
to §362.18(a) also will be removed

because notices filed under that section
would no longer be processed under
§303.122.

The delegations contained in
§ 303.123(b) are unchanged. This
section continues to permit the review
of notices and any additional
supervisory follow-up to be handled at
the regional offices.

Section 303.141 Filing Procedures

In paragraph (b)(1)(ii) of § 303.141, the
language ““of part 362" has been added
to enhance the clarity of the reference to
subparts C and D in that sentence.

Section 303.142 Processing

In paragraph (a) of § 303.142, because
§§362.12(b)(2)(i) and 362.12(b)(4) are
being removed from part 362, they also
are being removed from the list of
sections subject to the expedited
processing section under § 303.142(a).
In paragraphs (a) and (b) of § 303.142,
references to certain sections in part 362
have to be corrected because they were
incorrectly referenced. In paragraph (a)
of §303.142, the reference to
§362.11(b)(2)(i) was removed because it
was inadvertently added. This change is
consistent with §362.11(b)(2)(i). In
paragraph (b), the reference to
§362.11(a)(2) was incomplete and has
been modified to add the paragraph (ii)
to correspond to the substantive section,
and the reference to § 362.11(b)(2) was
incomplete and has been modified to
add the paragraph (i) to correspond to
the substantive section.

In paragraph (c) of § 303.142, “insured
state savings association” has been
replaced with “insured savings
association” because some filings
required under this section are made by
federal savings associations. This
change is consistent with the
substantive section.

IV. Administrative Procedure Act

The FDIC will make this final rule
effective immediately to permit state
nonmember banks to immediately take
advantage of the streamlined procedures
and benefit from the regulatory burden
relief that is found in this final rule. The
interim final rule was effective as of
March 11, 2000 because the FDIC found
that it was impracticable to review
public comments prior to the effective
date of the interim final rule, and that
there was good cause to make the
interim rule effective on March 11,
2000, due to the fact that the rule set
forth procedures to implement statutory
changes that became effective on March
11, 2000. While the FDIC invited
interested parties to comment on the
rule at that time, the FDIC determined
it would amend the rule as appropriate
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after reviewing the comments. In
addition in December 1998, the FDIC
published a proposed amendment to
part 362 on which the FDIC received
and reviewed comments (63 FR 66339).
This proposed amendment has not been
the subject of final Board action.
Accordingly, the FDIC reviewed the
comments applicable to activities
conducted under the new section 46 of
the FDI Act and considered technical
changes to subparts A and B with
respect to activities conducted under
section 24 of the FDI Act and subparts
C and D with respect to activities
conducted under section 28 and section
18(m) of the FDI Act that were
necessitated by the new section 46. The
FDIC finds that it may adopt an effective
date that is less than 30 days after the
date of publication in the Federal
Register pursuant to the Administrative
Procedure Act (5 U.S.C. 553(d)), because
this rule removes restrictions and
regulatory burden. Therefore, the
regulation is effective upon publication.
In addition, section 302 of the Riegle
Community Development and
Regulatory Improvement Act of 19948
states that a final rule imposing new
requirements must take effect on the
first day of a calendar quarter following
its publication. This rule does not
impose new requirements; rather,
depository institutions will be allowed
to commence new activities
immediately with no waiting period
under the final rule. The FDIC finds that
the final rule does not impose new
reporting, disclosure or other
requirements on insured depository
institutions. Instead, this rule relieves
burden and permits banks to engage in
new activities in a more expedited
fashion than was permitted under the
interim rule. Thus, this final rule is
effective immediately upon publication.

V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.), the FDIC may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid Office of Management
and Budget (OMB) control number. No
comments were received explicitly
about PRA issues in response to the
interim final rule. The collection of
information contained in this rule was
submitted to OMB for review and
approval in accordance with the PRA
and has been approved under OMB
control number 3064—0111, which
expires on May 31, 2003. The FDIC
continues to welcome comments about

812 U.S.C. 4802.

any of its collections of information.
Please send comments to: Steven F.
Hanft, Assistant Executive Secretary,
Office of the Executive Secretary,
Federal Deposit Insurance Corporation,
550 17th Street, N.W., Washington, DC.

VI. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The incidences in which insured state
nonmember banks will be required to
file a certification under the rule with
respect to activities under the new
section 46 of the FDI Act will be
infrequent and will not require
significant time to complete.
Furthermore, the final rule streamlines
requirements for insured state
nonmember banks. It simplifies the
requirements that apply when insured
state nonmember banks conduct certain
activities through subsidiaries.
Whenever possible, the final rule
clarifies the expectations of the FDIC
when it requires filings to consent to
activities by insured state banks. The
final rule also will make it easier for
smaller insured state nonmember banks
to locate the rules that apply to their
activities.

VII. Assessment of Impact of Federal
Regulation on Families

The FDIC has determined that this
regulation will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act, 1999
(Pub. L. 105-277, 112 Stat. 2681).

VIII. Congressional Review Act

The OMB has determined that this
final rule is not a ““major rule” within
the meaning of the Congressional
Review Act (5 U.S.C. 801 et seq.). The
FDIC will file the appropriate reports
with Congress and the General
Accounting Office so that this final rule
can be reviewed.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Banks, banking,
Bank deposit insurance, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 337

Banks, banking, Reporting and
recordkeeping requirements, Savings
associations, Securities.

12 CFR Part 362

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Investments,
Reporting and recordkeeping
requirements, Savings associations.

For the reasons set forth above and
under the authority of 12 U.S.C.
1819(a)(Tenth), the interim final rule
amending 12 CFR parts 303 and 362
which was published at 65 FR 15526 on
March 23, 2000 is adopted as a final rule
with changes and 12 CFR parts 303, 362,
and 337 are amended to read as follows:

PART 303—FILING PROCEDURES
AND DELEGATIONS OF AUTHORITY

1. The authority citation for part 303
continues to read as follows:

AuthOI‘ity: 12 U.S.C. 378, 1813, 1815, 1816,
1817, 1818, 1819 (Seventh and Tenth), 1820,
1823, 1828, 1828a, 1831a, 1831e, 18310,
1831p-1, 1831w, 1835a, 1843(1), 3104, 3105,
3108; 3207; 15 U.S.C. 1601-1607.

2. Section 303.120 is revised to read
as follows:

§303.120 Scope.

This subpart sets forth procedures for
complying with notice and application
requirements contained in subpart A of
part 362 of this chapter, governing
insured state banks and their
subsidiaries engaging in activities which
are not permissible for national banks
and their subsidiaries. This subpart sets
forth procedures for complying with
notice and application requirements
contained in subpart B of part 362 of
this chapter, governing certain activities
of insured state nonmember banks, their
subsidiaries, and certain affiliates. This
subpart also sets forth procedures for
filing the notices and applications
described in subpart E of part 362 of this
chapter, governing subsidiaries of
insured state nonmember banks
engaging in financial activities.

3.In §303.122, the first sentence of
paragraph (a) and the first sentence of
paragraph (b) are revised to read as
follows:

§303.122 Processing.

(a) Expedited processing. A notice
filed by an insured state bank seeking to
commence or continue an activity under
§ 362.3(a)(2)(iii)(A)(2), § 362.4(b)(3)(i), or
§ 362.4(b)(5) of this chapter will be
acknowledged in writing by the FDIC
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and will receive expedited processing,
unless the applicant is notified in
writing to the contrary and provided a
basis for that decision. * * *

(b) Standard processing for
applications and notices that have been
removed from expedited processing. For
an application filed by an insured state
bank seeking to commence or continue
an activity under § 362.3(a)(2)(iii)(A)(2),
§362.3(b)(2)(i), § 362.3(b)(2)(ii)(A),
§362.3(b)(2)(i1)(C), § 362.4(b)(1),
§362.4(b)(2), § 362.4(b)(4), § 362.8(b), or
seeking a waiver or modification under
§362.18(e) or § 362.18(g)(3) of this
chapter, or for notices which are not
processed pursuant to the expedited
processing procedures, the FDIC will
provide the insured bank with written
notification of the final action as soon
as the decision is rendered. * * *

4.In §303.141, paragraph (b)(1)(ii) is
revised to read as follows:

§303.141 Filing procedures.

* * * * *

(b) * *x %

(1) * % %

(ii) The amount of the association’s
existing or proposed direct or indirect
investment in the activity as well as
calculations sufficient to indicate
compliance with any specific capital
ratio or investment percentage
limitation detailed in subpart C or D of
part 362 of this chapter;

* * * * *

5.In §303.142, the first sentence of
paragraph (a), the first sentence of
paragraph (b), and the first sentence of
paragraph (c) are revised to read as
follows:

§303.142 Processing.

(a) Expedited processing. A notice
filed by an insured state savings
association seeking to commence or
continue an activity under
§ 362.11(b)(2)(ii) of this chapter will be
acknowledged in writing by the FDIC
and will receive expedited processing,
unless the applicant is notified in
writing to the contrary and provided a
basis for that decision. * * *

(b) Standard processing for
applications and notices that have been
removed from expedited processing. For
an application filed by an insured state
savings association seeking to
commence or continue an activity under
§362.11(a)(2)(ii), § 362.11(b)(2)(i), or
§ 362.12(b)(1) of this chapter or for
notices which are not processed
pursuant to the expedited processing
procedures, the FDIC will provide the
insured state savings association with
written notification of the final action as
soon as the decision is rendered. * * *

(c) Notices of activities in excess of an
amount permissible for a federal savings
association; subsidiary notices. Receipt
of a notice filed by an insured savings
association as required by § 362.11(b)(3)
or § 362.15 of this chapter will be
acknowledged in writing by the
appropriate regional director
(DOS). * * *

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

6. The authority citation for part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1820(d)(10), 1821(f),
1828(j)(2), 1831, 1831f-1.

§337.4 [Removed and Reserved]

7. Section 337.4 is removed and
reserved.

PART 362—ACTIVITIES OF INSURED
STATE BANKS AND INSURED
SAVINGS ASSOCIATIONS

8. The authority citation for part 362
is revised to read as follows:

Authority: 12 U.S.C. 1816, 1818,
1819(a)(Tenth), 1828(j), 1828(m), 1828a,
1831a, 1831e, 1831w, 1843(1).

9.In § 362.1, paragraph (c) is revised
to read as follows:

8§362.1 Purpose and scope.

* * * * *

(c) A subsidiary of an insured state
bank may not engage in real estate
investment activities that are not
permissible for a subsidiary of a
national bank unless the bank does so
through a subsidiary of which the bank
is a majority owner, is in compliance
with applicable capital standards, and
the FDIC has determined that the
activity poses no significant risk to the
appropriate deposit insurance fund.
This subpart provides standards for
majority-owned subsidiaries of insured
state banks engaging in real estate
investment activities that are not
permissible for a subsidiary of a

national bank.
* * * * *

10. In § 362.2, paragraph (r) is revised
to read as follows:

8§362.2 Definitions.

* * * * *

(r) Subsidiary means any company
that is owned or controlled directly or
indirectly by one or more insured
depository institutions.

* * * * *

11. In § 362.4, paragraphs (b)(5)(ii)

introductory text and (c)(2)(vi) are
revised to read as follows:

§362.4 Subsidiaries of insured State
banks.
* * * * *

(b)* E
(5)* L

(i) Securities activities. Engage in the
public sale, distribution or underwriting
of securities that are not permissible for
a national bank under section 16 of the
Banking Act of 1933 (12 U.S.C. 24
Seventh), provided that the insured
state nonmember bank lawfully
controlled or acquired the subsidiary
and had an approved notice or order
from the FDIC prior to November 12,
1999 and provided that the following
additional conditions are, and continue

to be, met:
* * * * *

(C)* * %
(2)* L

(vi) Has a majority of its board of
directors who are neither directors nor
executive officers of the state-chartered
depository institution;

* * * * *

§362.5 [Amended]

13.In § 362.5, paragraphs (b)(1),
(b)(2), and (b)(3) are removed and
reserved.

14. Section 362.6 is revised to read as
follows:

§362.6 Purpose and scope.

This subpart, along with the notice
and application procedures in subpart G
of part 303 of this chapter apply to
certain banking practices that may have
adverse effects on the safety and
soundness of insured state nonmember
banks. This subpart contains the
required prudential separations between
certain securities underwriting affiliates
and insured state nonmember banks.
The standards only will apply to
affiliates of insured state nonmember
banks that are not controlled by an
entity that is supervised by a federal
banking agency.

15. In § 362.7, paragraphs (a) and (b)
are revised to read as follows:

§362.7 Definitions.

(a) Affiliate has the same meaning
contained in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813).

(b) Activity, company, control, equity
security, insured state nonmember
bank, security and subsidiary have the
same meaning as provided in subpart A
of this part.

16. Section 362.8 is revised to read as
follows:
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§362.8 Restrictions on activities of
insured state nonmember banks affiliated
with certain securities companies.

(a) The FDIC has found that an
unrestricted affiliation between an
insured state nonmember bank and
certain companies may have adverse
effects on the safety and soundness of
insured state nonmember banks.

(b) An insured state nonmember bank
is prohibited from becoming or
remaining affiliated with any securities
underwriting affiliate company that
directly engages in the public sale,
distribution or underwriting of stocks,
bonds, debentures, notes, or other
securities activity, of a type not
permissible for a national bank directly,
unless the company is controlled by an
entity that is supervised by a federal
banking agency or the state nonmember
bank submits an application in
compliance with § 303.121 of this
chapter and the FDIC grants its consent
under the procedure in § 303.122(b) of
this chapter, or the state nonmember
bank and the securities underwriting
affiliate company comply with the
following requirements:

(1) The securities business of the
affiliate is physically separate and
distinct in its operations from the
operations of the bank, provided that
this requirement shall not be construed
to prohibit the bank and its affiliate
from sharing the same facility if the area
where the affiliate conducts retail sales
activity with the public is physically
distinct from the routine deposit taking
area of the bank;

(2) The affiliate conducts business
pursuant to independent policies and
procedures designed to inform
customers and prospective customers of
the affiliate that the affiliate is a separate
organization from the bank and the
state-chartered depository institution is
not responsible for and does not
guarantee the obligations of the affiliate;

(3) The bank adopts policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by an underwriting affiliate;

(4) The bank does not express an
opinion on the value or the advisability
of the purchase or sale of securities
underwritten or dealt in by an affiliate
unless it notifies the customer that the
entity underwriting, making a market,
distributing or dealing in the securities
is an affiliate of the bank; and

(5) The bank complies with the
investment and transaction limitations
in sections 23A and 23B of the Federal
Reserve Act (12 U.S.C. 371c and 371c—
1) with respect to the affiliate.

17.In § 362.10, paragraph (a) is
revised to read as follows:

§362.10 Definitions.

* * * * *

(a) Affiliate has the same meaning as
provided in subpart B of this part.

* * * * *

18. In § 362.12, paragraphs (b)(2)(i)
and (b)(4) are removed and reserved, the
paragraph (c) heading “Investments and
transaction limits.” is italicized, and
paragraph (b)(1) is amended by adding
a new sentence at the end to read as
follows:

§362.12 Service corporations of insured
State savings associations.
* * * * *

(b) * * *
(1) * * * The activities covered by
this paragraph may include, but are not

limited to, acquiring and retaining
equity securities of a company engaged
in the public sale distribution or
underwriting of securities.

* * * * *

19. Subpart E is revised to read as
follows:

Subpart E—Financial Subsidiaries of
Insured State Nonmember Banks

Sec.

362.16 Purpose and scope.

362.17 Definitions.

362.18 Financial subsidiaries of insured
state nonmember banks.

Subpart E—Financial Subsidiaries of
Insured State Nonmember Banks

§362.16 Purpose and scope.

(a) This subpart, along with the notice
and application procedures in subpart G
of part 303 of this chapter, implements
section 46 of the Federal Deposit
Insurance Act (12 U.S.C. 1831w) and
requires that an insured state
nonmember bank certify certain facts
and file a notice with the FDIC before
the insured state nonmember bank may
control or hold an interest in a financial
subsidiary under section 46(a) of the
Federal Deposit Insurance Act. This
subpart also implements the statutory
Community Reinvestment Act (CRA) (12
U.S.C. 2901 et seq.) requirement set
forth in subsection (4)(1)(2) of the Bank
Holding Company Act (12 U.S.C.
1843(1)(2)), which is applicable to state
nonmember banks that commence new
activities through a financial subsidiary
or directly or indirectly acquire control
of a company engaged in an activity
under section 46(a).

(b) This subpart does not cover
activities conducted other than “as
principal”. For purposes of this subpart,
activities conducted other than “as
principal” are defined as activities
conducted as agent for a customer,

conducted in a brokerage, custodial,
advisory, or administrative capacity, or
conducted as trustee, or in any
substantially similar capacity. For
example, this subpart does not cover
acting solely as agent for the sale of
insurance, securities, real estate, or
travel services; nor does it cover acting
as trustee, providing personal financial
planning advice, or safekeeping
services.

§362.17 Definitions.

For the purposes of this subpart, the
following definitions will apply:

(a) Activity, company, control, insured
depository institution, insured state
bank, insured state nonmember bank
and subsidiary have the same meaning
as provided in subpart A of this part.

(b) Affiliate has the same meaning
provided in subpart B of this part.

(c) Financial subsidiary means any
company that is controlled by one or
more insured depository institutions
other than:

(1) A subsidiary that only engages in
activities that the state nonmember bank
is permitted to engage in directly and
that are conducted on the same terms
and conditions that govern the conduct
of the activities by the state nonmember
bank; or

(2) A subsidiary that the state
nonmember bank is specifically
authorized to control by the express
terms of a federal statute (other than
section 46(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1831w)), and
not by implication or interpretation,
such as the Bank Service Company Act
(12 U.S.C. 1861 et seq.).

(d) Tangible equity and Tier 2 capital
have the same meaning as set forth in
part 325 of this chapter.

(e) Well-managed means:

(1) Unless otherwise determined in
writing by the appropriate federal
banking agency, the institution has
received a composite rating of 1 or 2
under the Uniform Financial
Institutions Rating System (or an
equivalent rating under an equivalent
rating system) in connection with the
most recent state or federal examination
or subsequent review of the depository
institution and at least a rating of 2 for
management, if such a rating is given; or

(2) In the case of any depository
institution that has not been examined
by its appropriate federal banking
agency, the existence and use of
managerial resources that the
appropriate federal banking agency
determines are satisfactory.

§362.18 Financial subsidiaries of insured
state nonmember banks.

(a) “As principal” activities. An
insured state nonmember bank may not
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obtain control of or hold an interest in
a financial subsidiary that engages in
activities as principal or commence any
such new activity pursuant to section
46(a) of the Federal Deposit Insurance
Act (12 U.S.C. 1831w) unless the
insured state nonmember bank files a
notice containing the information
required in § 303.121(b) of this chapter
and certifies that:

(1) The insured state nonmember
bank is well-managed;

(2) The insured state nonmember
bank and all of its insured depository
institution affiliates are well-capitalized
as defined in the appropriate capital
regulation and guidance of each
institution’s primary federal regulator;
and

(3) The insured state nonmember
bank will deduct the aggregate amount
of its outstanding equity investment,
including retained earnings, in all
financial subsidiaries that engage in
activities as principal pursuant to
section 46(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1831w), from
the bank’s total assets and tangible
equity and deduct such investment from
its total risk-based capital (this
deduction shall be made equally from
Tier 1 and Tier 2 capital).

(b) Community Reinvestment Act
(CRA). An insured state nonmember
bank may not commence any new
activity subject to section 46(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1831w) or directly or indirectly
acquire control of a company engaged in
any such activity pursuant to
§362.18(a)(1), if the bank or any of its
insured depository institution affiliates
received a CRA rating of less than
“satisfactory record of meeting
community credit needs” in its most
recent CRA examination.

(c) Other requirements. An insured
state nonmember bank controlling or
holding an interest in a financial
subsidiary under section 46(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1831w) must meet and continue
to meet the requirements set forth in
paragraph (a) of this section as long as
the insured state nonmember bank
holds the financial subsidiary and:

(1) Disclose and continue to disclose
the capital separation required in
paragraph (a)(3) in any published
financial statements;

(2) Comply and continue to comply
with sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 371c and
371c—1) as if the subsidiary were a
financial subsidiary of a national bank;
and

(3) Comply and continue to comply
with the financial and operational
standards provided by section 5136A(d)

of the Revised Statutes of the United
States (12 U.S.C. 24A(d)), unless
otherwise determined by the FDIC.

(d) Securities underwriting. If the
financial subsidiary of the insured state
nonmember bank will engage in the
public sale, distribution or underwriting
of stocks, bonds, debentures, notes, or
other securities activity of a type
permissible for a national bank only
through a financial subsidiary, then the
state nonmember bank and the financial
subsidiary also must comply and
continue to comply with the following
additional requirements:

(1) The securities business of the
financial subsidiary must be physically
separate and distinct in its operations
from the operations of the bank,
provided that this requirement shall not
be construed to prohibit the bank and its
financial subsidiary from sharing the
same facility if the area where the
financial subsidiary conducts securities
business with the public is physically
distinct from the routine deposit taking
area of the bank;

(2) The financial subsidiary must
conduct its securities business pursuant
to independent policies and procedures
designed to inform customers and
prospective customers of the financial
subsidiary that the financial subsidiary
is a separate organization from the
insured state nonmember bank and that
the insured state nonmember bank is
not responsible for and does not
guarantee the obligations of the
financial subsidiary;

(3) The bank must adopt policies and
procedures, including appropriate limits
on exposure, to govern its participation
in financing transactions underwritten
by its financial subsidiary; and

(4) The bank must not express an
opinion on the value or the advisability
of the purchase or sale of securities
underwritten or dealt in by its financial
subsidiary unless the bank notifies the
customer that the entity underwriting,
making a market, distributing or dealing
in the securities is a financial subsidiary
of the bank.

(e) Applications for exceptions to
certain requirements. Any insured state
nonmember bank that is unable to
comply with the well-managed
requirement of § 362.18(a)(1) and (c)(1),
any state nonmember bank that has
appropriate reasons for not meeting the
financial and operational standards
applicable to a financial subsidiary of a
national bank conducting the same
activities as provided in § 362.18(c)(3)
or any state nonmember bank and its
financial subsidiary subject to the
securities underwriting activities
requirements in § 362.18(d) that is
unable to meet such requirements may

submit an application in compliance
with § 303.121 of this chapter to seek a
waiver or modification of such
requirements under the procedure in

§ 303.122(b) of this chapter. The FDIC
may impose additional prudential
safeguards as are necessary as a
condition of its consent.

(f) Failure to meet requirements. (1)
Notification by FDIC. The FDIC will
notify the insured state nonmember
bank in writing and identify the areas of
noncompliance, if:

(i) The FDIC finds that an insured
state nonmember bank or any of its
insured depository institution affiliates
is not in compliance with the CRA
requirement of § 362.18(b) at the time
any new activity is commenced or
control of the financial subsidiary is
acquired;

(i) The FDIC finds that the facts to
which an insured state nonmember
bank certified under § 362.18(a) are not
accurate in whole or in part; or

(iii) The FDIC finds that the insured
state nonmember bank or any of its
insured depository institution affiliates
or the financial subsidiary fails to meet
or continue to comply with the
requirements of § 362.18(c) and (d), if
applicable, and the FDIC has not
granted an exception under the
procedures set forth in § 362.18(e) and
in § 303.122(b) of this chapter.

(2) Notification by state nonmember
bank. An insured state nonmember bank
that controls or holds an interest in a
financial subsidiary must promptly
notify the FDIC if the bank becomes
aware that any depository institution
affiliate of the bank has ceased to be
well-capitalized.

(3) Subsequent action by FDIC. The
FDIC may take any appropriate action or
impose any limitations, including
requiring that the insured state
nonmember bank to divest control of
any such financial subsidiary, on the
conduct or activities of the insured state
nonmember bank or any financial
subsidiary of the insured state bank that
fails to:

(i) Meet the requirements listed in
§362.18(a) and (b) at the time that any
new section 46 activity is commenced
or control of a financial subsidiary is
acquired by an insured state
nonmember bank; or

(ii) Meet and continue to meet the
requirements listed in § 362.18(c) and
(d), as applicable.

(g) Coordination with section 24 of the
Federal Deposit Insurance Act. (1)
Continuing authority under section 24.
Notwithstanding § 362.18(a) through (f),
an insured state bank may retain its
interest in any subsidiary:
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(i) That was conducting a financial
activity with authorization in
accordance with section 24 of the
Federal Deposit Insurance Act (12
U.S.C. 1831a) and the applicable
implementing regulation found in
subpart A of this part 362 before the
date on which any such activity became
for the first time permissible for a
financial subsidiary of a national bank;
and

(ii) Which insured state nonmember
bank and its subsidiary continue to meet
the conditions and restrictions of the
section 24 order or regulation approving
the activity as well as other applicable
law.

(2) Continuing authority under section
24(f) of the Federal Deposit Insurance
Act. Notwithstanding § 362.18(a)
through (f), an insured state bank with
authority under section 24(f) of the
Federal Deposit Insurance Act (12
U.S.C. 1831a(f)) to hold equity securities
may continue to establish new
subsidiaries to engage in that
investment activity.

(3) Relief from conditions. Any state
nonmember bank that meets the
requirements of paragraph (g)(1) of this
section or that is subject to section 46(b)
of the Federal Deposit Insurance Act (12
U.S.C. 1831w(b)) may submit an
application in compliance with
§303.121 of this chapter and seek the
consent of the FDIC under the
procedure in § 303.122(b) of this chapter
for modification of any conditions or
restrictions the FDIC previously
imposed in connection with a section 24
order or regulation approving the
activity.

(4) New financial subsidiaries.
Notwithstanding subpart A of this part
362, an insured state bank may not, on
or after November 12, 1999, acquire
control of, or acquire an interest in, a
financial subsidiary that engages in
activities as principal or commences
any new activity under section 46(a) of
the Federal Deposit Insurance Act (12
U.S.C. 1831w) other than as provided in
this section.

By order of the Board of Directors.

Dated at Washington, D.C. this 21st day of
December, 2000.

Federal Deposit Insurance Coporation.
James D. LaPierre,

Deputy Executive Secretary.

[FR Doc. 01-175 Filed 1-4—-01; 8:45 am]
BILLING CODE 6714-14-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-214-AD; Amendment
39-12064; AD 2000-26-14]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A310
series airplanes, that requires repetitive
detailed visual inspections to detect
cracks propagating from the fastener
holes that attach the left-and right-hand
pick-up angles at frame 40 to the wing
lower skin and fuselage panel, and
corrective actions, if necessary. The
actions specified by this AD are
intended to prevent reduced structural
integrity of the airplane due to fatigue
damage and consequent cracking of the
pick-up angles at frame 40. This action
is intended to address the identified
unsafe condition.

DATES: Effective February 9, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 9,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A310 series airplanes was published in
the Federal Register on October 25,
2000 (65 FR 63817). That action
proposed to require repetitive detailed
visual inspections to detect cracks

propagating from the fastener holes that
attach the left- and right-hand pick-up
angles at frame 40 to the wing lower
skin and fuselage panel, and corrective
actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 47 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of this AD on U.S. operators is estimated
to be $5,640, or $120 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-14 Airbus Industrie: Amendment
39-12064. Docket 2000-NM—-214—AD.

Applicability: All Model A310 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the airplane due to fatigue damage and
consequent cracking of the pick-up angles at
frame 40, accomplish the following:

Inspections and Corrective Actions

(a) Perform a detailed visual inspection to
detect cracks propagating from the fastener
holes that attach the left- and right-hand
pick-up angles at frame 40 to the wing lower
skin and fuselage panel, at the time specified
in paragraph (b), (c), (d), (e) or () of this AD,
as applicable. Perform the actions in
accordance with Figure 2, Sheet 1, “Synoptic
Chart,” of Airbus Service Bulletin A310-
53A2111, Revision 01, dated June 21, 2000.

(1) If no cracking is found during the
inspection required by paragraph (a) of this

AD, repeat the detailed visual inspection
thereafter at the interval specified in
paragraph (a)(1)(i) or (a)(1)(ii) of this AD, as
applicable.

(i) For Model A310-200 series airplanes:
Except as provided by paragraph (d) of this
AD, repeat the inspection thereafter at
intervals not to exceed 1,000 flight cycles or
2,600 flight hours, whichever occurs first.

(ii) For Model A310-300 series airplanes:
Except as provided by paragraph (d) of this
AD, repeat the inspection thereafter at
intervals not to exceed 850 flight cycles or
2,800 flight hours, whichever occurs first.

(2) If any cracking is found during the
inspection required by paragraph (a) of this
AD, prior to further flight, perform applicable
corrective actions [including repair (drilling
and reaming a crack stop hole in the pick-
up angle, performing a Rototest inspection
and repetitive detailed visual inspections at
the time specified in the service bulletin, and
replacing the pick-up angle with a new angle
at the time specified in the service bulletin);
or immediate replacement of any cracked
angle with a new angle]. Perform the actions
and repetitive inspections in accordance with
Figure 2, Sheet 1, “Synoptic Chart,” of
Airbus Service Bulletin A310-53A2111,
Revision 01, dated June 21, 2000.

Note 2: Accomplishment of the actions
required by paragraph (a) of this AD in
accordance with Airbus Service Bulletin
A310-53A2111, dated April 21, 2000, is
considered to be acceptable for compliance
with the requirements of that paragraph.

Compliance Times

(b) For Model A310-200 series airplanes:
Except as provided by paragraphs (d), (e),
and (f) of this AD, perform the initial
inspection at the later of the times specified
in paragraphs (b)(1) and (b)(2) of this AD.

(1) Prior to the accumulation of 7,900 total
flight cycles or 23,600 total flight hours,
whichever occurs first.

(2) Within 700 flight cycles or 1,200 flight
hours after the effective date of this AD,
whichever occurs first.

(c) For Model A310-300 series airplanes:
Except as provided by paragraphs (d), (e),
and () of this AD, perform the initial
inspection required by paragraph (a) of this
AD at the later of the times specified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) Prior to the accumulation of 6,700 total
flight cycles or 24,700 total flight hours,
whichever occurs first.

(2) Within 700 flight cycles or 1,200 flight
hours after the effective date of this AD,
whichever occurs first.

(d) For airplanes that have accumulated
more than 18,000 total flight cycles or 53,000
total flight hours as of the effective date of
this AD: Perform the initial inspection
required by paragraph (a) of this AD within
350 flight cycles or 600 flight hours after the
effective date of this AD, whichever occurs
first. Repeat the inspection thereafter at
intervals not to exceed 350 flight cycles or
600 flight hours, whichever occurs first.

(e) For airplanes having manufacturer’s
serial number 0162 through 0326 inclusive,
on which Airbus Service Bulletin A310-53—
2014 has been accomplished prior to the
effective date of this AD: The initial

inspection threshold may be counted from
the date of accomplishment of Airbus Service
Bulletin A310-53—-2014.

(f) For airplanes on which a pick-up angle
has been replaced: For that pick-up angle
only, the initial inspection threshold may be
counted from the date of installation of the
new pick-up angle.

Note 3: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Alternative Methods of Compliance

(g) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(i) The actions shall be done in accordance
with Airbus Service Bulletin A310-53A2111,
Revision 01, including Appendix 1, dated
June 21, 2000. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 5: The subject of this AD is addressed
in French airworthiness directive 2000—209—
310(B), dated June 14, 2000.

Effective Date

(j) This amendment becomes effective on
February 9, 2001.
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Issued in Renton, Washington, on
December 22, 2000.

John J. Hickey,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-28 Filed 1-4—01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—ASO-35]

Amendment of Class D and Class E4
Airspace; Gainesville, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the geographic position coordinates
of a final rule that was published in the
Federal Register on November 13, 2000,
(65 FR 67624), Airspace Docket No. 00—
ASO-35. The final rule amended Class
D and Class E4 airspace at Gainesville,
FL.

EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Wade T. Carpenter, Jr., Manager,
Airspace Branch, Air Traffic Division,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 00-28989,
Airspace Docket No. 00-ASO-35,
published on November 13, 2000, (65
FR 67624), amended Class D and Class
E4 airspace at Gainesville, FL. The
airspace description inadvertently
contained incorrect geographic position
coordinates for the GATORS VORTAC.
This action corrects the error.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the airspace
description for the Class E4 airspace
area Gainesville, FL, incorporated by
reference at Sec. 71-1 and published in
the Federal Register on November 13,
2000 (65 FR 67624), is corrected as
follows:

§71.71 [Corrected]

* * * * *

ASO FLE4 Gainesville, FL [Corrected]

On page 67625, column 2, line 2 of the
GATORS VORTAC geographic position
description, correct the geographic position
coordinates by substituting “(lat. 29°41'11"N,

long. 82°16'28"W)” for ““(lat 29°34'20"N, long.
82°21'45"W)”.

* * * * *

Dated: Issued in College Park, Georgia, on
December 7, 2000.
Wade T. Carpenter,
Acting Manager, Air Traffic Division,
Southern Region.
[FR Doc. 01-348 Filed 1-4—-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE

22 CFR Part 41
[Public Notice 3532]
RIN 1400-AA48

Bureau of Consular Affairs; Visas:
Aliens Ineligible to Transit Without
Visas (TWOV)

AGENCY: Bureau of Consular Affairs,
Department of State.

ACTION: Interim rule with request for
comments.

SUMMARY: Section 212(d)(4)(A) of the
Immigration and Nationality Act (INA)
permits the Secretary of State, acting
jointly with the Attorney General, to
waive the visa and passport requirement
of INA 212(a)(7)(B) for certain aliens in
direct transit through the United States.
This waiver allows an alien to transit
the United States without a passport
and visa provided the alien is traveling
on a carrier signatory to an agreement
with the Immigration and Naturalization
Service (INS) in accordance with INA
233(c) and bears documentation
establishing identity and nationality
which permits the alien’s entry into
another country. This rule sets forth a
new list of countries that are ineligible
to transit without visa (TWOV).

DATES: Effective Date: This interim rule
is effective February 5, 2001.

Comment Date: Interested persons
should submit comments on or before
March 6, 2001.

ADDRESSES: Submit comments, in
duplicate, to the Chief, Legislation and
Regulations Division, Visa Services,
Department of State, Washington, DC
20522-0113.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Chief, Legislation and
Regulations Division, Visa Office, Room
L603-C, SA-1, Department of State,
Washington, DC 20520-0106, (202) 663—
1204; or e-mail: odomhe@state.gov.
SUPPLEMENTARY INFORMATION:

What Is the Authority for Allowing or
Prohibiting Transit Without Visa?

Section 212(d)(4)(C) of the
Immigration and Nationality Act (INA)

provides the authority for the Secretary
of State, acting jointly with the Attorney
General, to waive the passport and/or
visa requirement for a nonimmigrant
who is in immediate and continuous
transit through the United States and is
using a carrier that has entered into a
Transit Without Visa (TWOV)
Agreement as provided in INA 233(c)

Who Determines Which Countries Can
Transit Without a Visa?

Since TWOV does not involve the
issuance of a visa, the Department’s role
in the day-to-day administration of the
TWOV program is minimal. Therefore,
the Department’s regulation at 22 CFR
41.2(i), for the most part, is merely a
restatement of the INS regulation on the
same subject. The Department does
become involved, however, in the
designation of those countries whose
citizens are ineligible to utilize the
TWOV. The current regulation provides
a list of ineligible countries.

Interim Rule

How Will the Department of State
Amend its Regulations?

This rule, and the INS rule published
elsewhere in this issue, amends the list
of countries which the Department and
the INS have determined are not eligible
for this transit without visa (TWOV)
program.

The Department has also dropped
from the regulation the list of countries
whose citizens were eligible to TWOV
solely on the basis of reciprocity. A
separate list of such countries is no
longer deemed necessary and thus will
no longer be maintained. Rather a single
list of countries whose citizens have
been denied TWOV privileges will be
published.

The Department is also amending the
reference to “INA 238(d)” to read ‘“INA
233",

Which Countries Will Benefit From This
Amendment?

Due to the breakup of the former
Soviet Union, citizens of Armenia,
Azerbaijan, Georgia, Kazakhstan,
Kyrgyzstan, Moldova, Tajikistan,
Turkmenistan, Ukraine, and Uzbekistan
are now eligible to TWOV. Because of
the democratization of the former
Warsaw Pact countries, citizens of
Albania, Bulgaria, the Czech Republic,
Estonia, Hungary, Latvia, Lithuania,
Poland, Romania and Slovakia may also
TWOV. The TWOV privilege is also
extended to citizens of Croatia, the
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Former Yugoslav Republic of
Macedonia and Slovenia, formerly part
of the Socialist Federal Republic of
Yugoslavia.

Which Countries Are Added to the List
of Countries Whose Citizens Cannot
TWOV?

The rule adds Angola, Belarus,
Burma, Burundi, Central African
Republic, People’s Republic of China,
Congo (Brazzaville), Nigeria, Russia,
Sierra Leone, Somalia and Sudan to the
list of countries whose citizens cannot
TWOV.

What Criteria Is Used To Determine
Ineligibility to TWOV?

In determining which countries may
or may not TWOV, the Department (in
conjunction with the INS) takes into
consideration such things as:

(1) Abuse of the TWOV privilege;

(2) Nonimmigrant visa refusal rates;

(3) The stability of the country;

(4) Whether citizens of the country are
linked to terrorist activity, narcotics
trafficking; or international criminal
activity;

(5) Any Presidential proclamation
restricting the entry of the country’s
citizens; and

(6) Security concerns.

Based on a review of these and other
relevant factors, the Department and the
INS will determine the countries whose
citizens will not be eligible to TWOV.
The agencies will periodically review
the list to determine whether countries
should be added or removed.

Administrative Procedure Act

The Department is implementing this
rule as an interim rule, with a 60-day
provisions for post-promulgation public
comments, based on the “good cause”
exceptions found at 5 U.S.C. 553(b)(B)
and 553(d)(3). The Department
considers this rule to be beneficial to the
general public since it extends the
TWOV privilege to citizens of several
additional countries. In addition, this
rule grants and recognizes an exemption
or relief from restrictions within the
scope of 5 U.S.C. 5553(d)(1). The
Department finds it necessary to
implement this rule effective
immediately to minimize abuse of the
TWOV privilege.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule, to be a “significant
regulatory action”” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, and the Office of
Management and Budget has waived its
review process under section 6(a)(3)(A).

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements. The information
collection requirement (Form OF-156)
contained by reference in this rule was
previously approved for use by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

List of Subjects in 22 CFR Part 41

Aliens, Nonimmigrants, Passports and
visas.

In view of the foregoing, the
Department amends 22 CFR as follows:

PART 41—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: 8 U.S.C. 1104; Pub. L. 105-277,
112 Stat. 2681 et. seq.

2. Section 41.2 is amended by revising
paragraph (i) to read as follows:

§41.2 Waiver by Secretary of State and
Attorney General of passport and/or visa
requirements for certain categories of
nonimmigrants.

* * * * *

(i) Aliens in immediate transit without
visa (TWOV). (1) An alien in immediate
and continuous transit through the
United States is not required to be in
possession of a passport or visa if:

(i) The carrier transporting the alien
has signed an agreement with the
Immigration and Naturalization Service
(INS) pursuant to the provisions of INA
233(c); and

(ii) The alien is en route to a specified
foreign country; and

(ii1) The alien possesses
documentation establishing identity,
nationality, and the ability to enter a
country other than the United States.

(2) Notwithstanding the provisions of
paragraph (i)(1) of this section, this
waiver is not available to an alien who
is a citizen of: Afghanistan, Angola,
Bangladesh, Belarus, Bosnia-
Herzegovina, Burma, Burundi, Central
African Republic, People’s Republic of
China, Congo (Brazzaville), India, Iran,
Iraq, Libya, Nigeria, North Korea,
Pakistan, Russia, Serbia, Sierra Leone,
Somalia, Sri Lanka, Sudan.

Dated: September 15, 2000.
Maura Harty,
Acting Assistant Secretary for Consular
Affairs.
[FR Doc. 01-356 Filed 1-4—01; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8926]
RIN 1545-AX62

Prevention of Abuse of Charitable
Remainder Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document finalizes
regulations that modify the application
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of the rules governing the character of
certain distributions from a charitable
remainder trust. These regulations are
necessary to prevent taxpayers from
using charitable remainder trusts to
achieve inappropriate tax avoidance.
The regulations affect charitable
remainder trusts described in section
664 and certain beneficiaries of those
trusts.

EFFECTIVE DATES: These regulations are
effective January 5, 2001. For dates of
applicability of these regulations, see
§§1.643(a)-8(d), 1.664—2(a)(1)(i)(e), and
1.664-3(a)(1)1)(D.

FOR FURTHER INFORMATION CONTACT:
Catherine Moore (202) 622—3070.

SUPPLEMENTARY INFORMATION:
Background

On October 18, 1999, proposed
regulations (REG-116125-99) to amend
§§1.643(a)-8 and 1.664—1 of the Income
Tax Regulations (26 CFR Part 1) were
published in the Federal Register (64
FR 56718). Several written comments
were received in response to the notice
of proposed rulemaking, and a public
hearing was held on February 9, 2000.
After considering all the comments, the
proposed regulations under sections 643
and 664 are adopted as revised by this
Treasury decision. The comments
received and the revisions made are
discussed below.

Explanation of Provisions and
Summary of Comments

I. General Background

The proposed regulations were issued
in response to certain abusive
transactions that attempt to use a
section 664 charitable remainder trust to
convert appreciated assets into cash
while avoiding tax on the gain from the
disposition of the assets. In these
abusive transactions, a taxpayer
typically contributes highly appreciated
assets to a charitable remainder trust
having a relatively short term and a
relatively high payout rate. Rather than
sell the assets to obtain cash to pay the
annuity or unitrust amount to the
beneficiary, the trustee borrows money,
enters into a forward sale of the assets,
or engages in some similar transaction.
The borrowing, forward sale, or other
similar transaction does not result in
current income to the trust; thus, the
parties attempt to characterize the
distribution of cash to the beneficiary as
a tax-free return of corpus under section
664(b)(4). The proposed regulations
provide that, in this situation, the trust
shall be treated as having sold a pro rata
portion of the trust assets.

II. Public Comments

One commentator argued that the
transactions targeted by the regulations
are not abusive because they comply
with the statutory changes made to
section 664 by the Taxpayer Relief Act
of 1997 (1997 Act), Public Law 105-34,
111 Stat. 788 (1997). Those statutory
changes require that the annual payout
rate to noncharitable beneficiaries not
exceed 50 percent of the value of the
property contributed to the charitable
remainder trust and that the actuarial
value of the charity’s remainder interest
be not less than 10 percent of the value
of such property. Although the
charitable remainder trusts involved in
transactions targeted by the proposed
regulations are drafted to comply with
these statutory changes, the transactions
result in the same kind of abuse that
Congress was concerned about in the
1997 Act. It does not follow that because
Congress did not anticipate in 1997 this
latest abuse that Congress intended to
allow it.

In the legislative history to the 1997
Act, Congress labeled the accelerated
charitable remainder trusts it was
targeting as “‘abusive and * * *
inconsistent with the purpose of the
charitable remainder trust rules.” S.
Rep. No. 33, 105th Cong., 1st Sess. 201
(1997). Congress noted the efforts of the
Treasury Department and the IRS to
combat abuse in the area through
issuing proposed regulations in 1997,
stating:

The Committee intends that the provision
of the Committee bill does not limit or alter
the validity of regulations proposed by the
Treasury Department on April 18, 1997, or
the Treasury Department’s authority to
address this or other abuses of the rules
governing the taxation of charitable
remainder trusts or their beneficiaries.

S. Rep. No. 33 at 201. Thus, Congress
has neither prohibited nor discouraged
further regulatory activity in the
charitable remainder trust area. To the
contrary, based on the legislative history
to the 1997 Act, Congress intended the
Treasury Department to continue to take
all necessary action to prevent abuses in
this area.

Several commentators questioned the
authority to issue the regulations under
section 643(a)(7). Two commentators
maintained that the proposed
regulations overstep the bounds of
administrative rulemaking in that
section 643(a)(7) was enacted along with
the foreign trust provisions of the Small
Business Job Protection Act of 1996
(SBJP Act), Public Law 104-88, 110 Stat.
1755 (1996), and therefore applies only
to foreign trusts. One commentator,
citing the introductory clause of section

664(a), “[n]otwithstanding any other
provision of this subchapter,” argued
that the Treasury Department and the
IRS are prohibited from applying
section 643(a)(7) to charitable remainder
trusts. Some commentators maintained
that section 643(a)(7) does not authorize
the promulgation of regulations
imposing a deemed sale where no actual
sale has occurred. These commentators
implied that regulatory authority under
section 643(a)(7) should be limited to
the concept of distributable net income
(DNI). The Treasury Department and the
IRS disagree with these views.

Although the SBJP Act included
dramatic changes in the foreign trust
area, the trust anti-abuse rule was not
limited to foreign trusts and in fact
contains no reference to foreign trusts.
Furthermore, the Treasury Department
and the IRS believe that Congress put
the anti-abuse rule in section 643
because that section contains the rules
applicable to all of Part 1 of Subchapter
] of the Internal Revenue Code. Section
643(a)(7) gives the Secretary of the
Treasury the authority to “prescribe
such regulations as may be necessary or
appropriate to carry out the purposes of
this part, including regulations to
prevent avoidance of such purposes”
(emphasis added). “Part” in this context
refers to Part 1 of Subchapter J and
encompasses sections 641 through 685,
including section 664 governing
charitable remainder trusts. The
legislative history to the SBJP Act
clarifies that the anti-abuse rule is not
limited to foreign trusts or the DNI
rules. The House Conference Report
states:

[The rule] authorizes the Secretary of the
Treasury to issue regulations, on or after the
date of enactment, that may be necessary or
appropriate to carry out the purposes of the
rules applicable to estates, trusts, and
beneficiaries, including regulations to
prevent the avoidance of those purposes.

H.R. Conf. Rep. No. 737, 104th Cong., 2d
Sess. 335 (1996).

In addition, the plain language of
section 664(a) does not prohibit the
promulgation of regulations that apply
section 643(a)(7) to abusive charitable
remainder trust transactions. Section
664(a) states in full:

Notwithstanding any other provision of
this subchapter, the provisions of this section
shall, in accordance with regulations
prescribed by the Secretary, apply in the case
of a charitable remainder annuity trust and
a charitable remainder unitrust.

This language provides that the
provisions of section 664 apply in the
case of a charitable remainder annuity
trust and charitable remainder unitrust.
The Treasury Department and the IRS,



1036

Federal Register/Vol.

66, No. 4/Friday, January 5, 2001/Rules and Regulations

however, do not view this language as
providing that no other provisions of
subchapter J can apply in the case of
abusive charitable remainder trust
transactions. Applying these regulations
to abusive charitable remainder trust
transactions does not conflict with or
override the provisions of section 664.
Accordingly, the Treasury Department
and the IRS believe that the plain
language of section 664(a) does not
prohibit promulgation of these
regulations.

After considering the comments
questioning the authority to promulgate
and finalize the proposed regulations,
the Treasury Department and the IRS
have concluded that the regulations are
an appropriate exercise of their
regulatory authority and are authorized
by the regulatory authority granted to
them under section 643(a)(7) and 664(a).

Another commentator, while
supporting the proposed regulations in
general, suggested that the regulations
contain a more precise definition of the
targeted abuse. In response to this
comment, the stated purpose in
§1.643(a)-8(a) has been modified to
include a specific reference to the rules
regarding the characterization of
distributions from charitable remainder
trusts in the hands of the recipients.

That same commentator requested
clarification of whether a deemed sale
by a charitable remainder trust under
§ 1.643(a)-8(b) would generate
unrelated business taxable income
(UBTI) within the meaning of section
512. Section 664(c) provides that
whether a charitable remainder trust has
UBTI for any taxable year, and thus is
subject to tax for that year, is
determined under the normal rules of
sections 512, 513, and 514. The
proposed regulations do not affect this
general rule. However, an example in
the final regulations clarifies that, to the
extent that a borrowing by a charitable
remainder trust is recharacterized as a
deemed sale by the trust under
§ 1.643(a)-8(b), the borrowing is not
“acquisition indebtedness” within the
meaning of section 514(c).

Another commentator suggested
eliminating the provisions in §§ 1.664—
2(a)(1)(i)(a) and 1.664-3(a)(1)(i)(g) of the
regulations requiring that the annuity
amount or the fixed percentage unitrust
amount generally be paid by the end of
the year for which it is due. That
commentator contended that the
payment rule is no longer necessary in
light of the proposed regulations.

The Treasury Department and the IRS
believe that the proposed regulations
serve a function different from the
payment rule. The proposed regulations
seek to eliminate tax-free distributions

from charitable remainder trusts due to
manipulation of the character of
distributions from those trusts. The
payment rule, on the other hand,
eliminates tax-free distributions from
charitable remainder trusts due to
manipulation of the timing of the
distributions. A particular distribution
could run afoul of either of these rules,
or both rules.

In response to this comment, and to
further clarify the different functions of
the two rules, some minor changes have
been made to the proposed regulation to
eliminate references to timing and to
clarify the application of the deemed
sale rule. In addition, in order to make
it less likely that a non-abusive trust
would violate the payment rule, two
new exceptions have been added to
§§1.664—2(a)(1)(i)(a) and 1.664—
3(a)(1)(i)(g). These new exceptions
provide that a distribution of cash made
within a reasonable period of time after
the close of the year may be
characterized as corpus under section
664(b)(4) to the extent it was attributable
to (i) a contribution of cash to the trust
with respect to which a deduction was
allowable under section 170, 2055,
2106, or 2522, or (ii) a return of basis in
any asset contributed to the trust with
respect to which a deduction was
allowable under section 170, 2055,
2106, or 2522, and sold by the trust
during the year for which the annuity or
unitrust amount was due.

One commentator asserted that the
proposed regulations should not apply
to charitable remainder trusts
established prior to the date the
proposed regulations were published in
the Federal Register. This commentator
compared the effective date of the
proposed regulations to the effective
date of the 1997 Act’s trust provisions.
Each of the changes made by the 1997
Act applies to transfers made to trusts
after the date specified in the 1997 Act,
while the regulations apply to
distributions made by trusts after
October 18, 1999.

The Treasury Department and the IRS
do not believe this assertion has merit.
These effective dates are not comparable
because the 1997 Act and these
regulations apply to different aspects of
charitable remainder trusts. The 1997
Act changed the requirements a trust
must meet to qualify as a charitable
remainder trust. Whether a trust
qualifies as a charitable remainder trust
is determined at the time property is
transferred to the trust. As a result, it
was appropriate to set the effective dates
for the 1997 Act with respect to the time
that transfers were made to a trust. The
regulations, on the other hand, change
the character of a distribution from a

charitable remainder trust. The
character of a distribution from a
charitable remainder trust is not
determined until after the distribution is
made. Accordingly, the regulations can
be applied, without being retroactive, to
distributions made after the date the
proposed regulations were filed with the
Federal Register. Section 7805(b)(1).
Furthermore, the Treasury Department
and the IRS would have had the
authority under section 7805(b)(3) to
write regulations that take effect
retroactively to prevent abuse. The
abuse targeted by these regulations is
well documented in Notice 94-78
(1994-2 C.B. 555), the legislative history
to the 1997 Act, the changes to the
charitable remainder trust regulations
that were finalized in 1998 (TD 8791,
1999-5 L.R.B. 7), and Notice 2000-15
(2000-12 L.R.B. 8286).

Finally, the preamble to the proposed
regulations requested comments on two
specific issues: (1) Whether there are
situations where the application of the
proposed regulation would be
inappropriate, and (2) whether an
approach that more directly related the
distributed funds to the asset that is the
subject of the borrowing or forward sale
would be more appropriate. No
comments were received on either of
these issues.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the understanding of the Treasury
Department and the IRS that the number
of charitable remainder trusts engaging
in transactions affected by these
regulations is not substantial, and none
are small entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the
preceding notice of proposed
rulemaking was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Mary Beth Collins and
Catherine Moore, Office of Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
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from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.643(a)-8 also issued under
26 U.S.C. 643(a)(7). * * =

Par. 2. Section 1.643(a)-8 is added to
read as follows:

§1.643(a)-8 Certain distributions by
charitable remainder trusts.

(a) Purpose and scope. This section is
intended to prevent the avoidance of the
purposes of the charitable remainder
trust rules regarding the
characterizations of distributions from
those trusts in the hands of the
recipients and should be interpreted in
a manner consistent with this purpose.
This section applies to all charitable
remainder trusts described in section
664 and the beneficiaries of such trusts.

(b) Deemed sale by trust. (1) For
purposes of section 664(b), a charitable
remainder trust shall be treated as
having sold, in the year in which a
distribution of an annuity or unitrust
amount is made from the trust, a pro
rata portion of the trust assets to the
extent that the distribution of the
annuity or unitrust amount would (but
for the application of this paragraph (b))
be characterized in the hands of the
recipient as being from the category
described in section 664(b)(4) and
exceeds the amount of the previously
undistributed

(i) Cash contributed to the trust (with
respect to which a deduction was
allowable under section 170, 2055,
2106, or 2522); plus

(ii) Basis in any contributed property
(with respect to which a deduction was
allowable under section 170, 2055,
2106, or 2522) that was sold by the trust.

(2) Any transaction that has the
purpose or effect of circumventing the
rules in this paragraph (b) shall be
disregarded.

(3) For purposes of paragraph (b)(1) of
this section, trust assets do not include
cash or assets purchased with the
proceeds of a trust borrowing, forward
sale, or similar transaction.

(4) Proper adjustment shall be made
to any gain or loss subsequently realized
for gain or loss taken into account under
paragraph (b)(1) of this section.

(c) Examples. The following examples
illustrate the rules of paragraph (b) of
this section:

Example 1. Deemed sale by trust. Donor
contributes stock having a fair market value
of $2 million to a charitable remainder
unitrust with a unitrust amount of 50 percent
of the net fair market value of the trust assets
and a two-year term. The stock has a total
adjusted basis of $400,000. In Year 1, the
trust receives dividend income of $20,000.
As of the valuation date, the trust’s assets
have a net fair market value of $2,020,000 ($2
million in stock, plus $20,000 in cash). To
obtain additional cash to pay the unitrust
amount to the noncharitable beneficiary, the
trustee borrows $990,000 against the value of
the stock. The trust then distributes
$1,010,000 to the beneficiary before the end
of Year 1. Under section 664(b)(1), $20,000 of
the distribution is characterized in the hands
of the beneficiary as dividend income. The
rest of the distribution, $990,000, is
attributable to an amount received by the
trust that did not represent either cash
contributed to the trust or a return of basis
in any contributed asset sold by the trust
during Year 1. Under paragraph (b)(3) of this
section, the stock is a trust asset because it
was not purchased with the proceeds of the
borrowing. Therefore, in Year 1, under
paragraph (b)(1) of this section, the trust is
treated as having sold $990,000 of stock and
as having realized $792,000 of capital gain
(the trust’s basis in the shares deemed sold
is $198,000). Thus, in the hands of the
beneficiary, $792,000 of the distribution is
characterized as capital gain under section
664(b)(2) and $198,000 is characterized as a
tax-free return of corpus under section
664(b)(4). No part of the $990,000 loan is
treated as acquisition indebtedness under
section 514(c) because the entire loan has
been recharacterized as a deemed sale.

Example 2. Adjustment to trust’s basis in
assets deemed sold. The facts are the same
as in Example 1. During Year 2, the trust sells
the stock for $2,100,000. The trustee uses a
portion of the proceeds of the sale to repay
the outstanding loan, plus accrued interest.
Under paragraph (b)(4) of this section, the
trust’s adjusted basis in the stock is
$1,192,000 ($400,000 plus the $792,000 of
gain recognized in Year 1). Therefore, the
trust recognizes capital gain (as described in
section 664(b)(2)) in Year 2 of $908,000.

Example 3. Distribution of cash
contributions. Upon the death of D, the
proceeds of a life insurance policy on D’s life
are payable to T, a charitable remainder
annuity trust. The terms of the trust provide
that, for a period of three years commencing
upon D’s death, the trust shall pay an annuity
amount equal to $x annually to A, the child
of D. After the expiration of such three-year
period, the remainder interest in the trust is
to be transferred to charity Z. In Year 1, the
trust receives payment of the life insurance
proceeds and pays the appropriate pro rata
portion of the $x annuity to A from the
insurance proceeds. During Year 1, the trust

has no income. Because the entire
distribution is attributable to a cash
contribution (the insurance proceeds) to the
trust for which a charitable deduction was
allowable under section 2055 with respect to
the present value of the remainder interest
passing to charity, the trust will not be
treated as selling a pro rata portion of the
trust assets under paragraph (b)(1) of this
section. Thus, the distribution is
characterized in A’s hands as a tax-free
return of corpus under section 664(b)(4).

(d) Effective date. This section is
applicable to distributions made by a
charitable remainder trust after October
18, 1999.

Par. 3. Section 1.664—1 is amended as
follows:

1. Paragraph (d)(1)(iii) is redesignated
as paragraph (d)(1)(iv).

2. New paragraph (d)(1)(iii) is added.

The addition reads as follows:

§1.664-1 Charitable remainder trusts.

* * * * *

(d) * % %

(1) * * *

(iii) Application of section 643(a)(7).
For application of the anti-abuse rule of
section 643(a)(7) to distributions from
charitable remainder trusts, see
§1.643(a)-8.

* * * * *

Par. 4. §1.664-2 is amended as
follows:

1. Paragraphs (a)(1)(i)(a)(1) and
(a)(1)(1)(a)(2) are revised.

2. Paragraph (a)(1)(i)(a)(3) is added.

3. Paragraph (a)(1)(i)(e) is amended by
adding a sentence at the end.

The revision and additions read as
follows:

§1.664-2 Charitable remainder annuity
trust.

(a) * % %

(1)* * *[i]* * *

((1) * Kk %

(1) The trust pays the annuity amount
by distributing property (other than
cash) that it owned at the close of the
taxable year to pay the annuity amount,
and the trustee elects to treat any
income generated by the distribution as
occurring on the last day of the taxable
year in which the annuity amount is
due;

(2) The trust pays the annuity amount
by distributing cash that was
contributed to the trust (with respect to
which a deduction was allowable under
section 170, 2055, 2106, or 2522); or

(3) The trust pays the annuity amount
by distributing cash received as a return
of basis in any asset that was
contributed to the trust (with respect to
which a deduction was allowable under
section 170, 2055, 2106, or 2522), and
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that is sold by the trust during the year

for which the annuity amount is due.
* * * * *

(e) * * * However, paragraphs
(a)(1)(1)(a)(2) and (3) of this section
apply only to distributions made on or
after January 5, 2001.

* * * * *

Par. 5. § 1.664—3 is amended as
follows:

1. Paragraphs (a)(1)(i)(g)(1) and
(a)(1)(1)(g)(2) are revised.

2. Paragraph (a)(1)(i)(g)(3) is added.

3. Paragraph (a)(1)(i)(]) is amended by
adding a sentence at the end.

The revision and additions read as

follows.
* * * * *

(g) * k%

(1) The trust pays the unitrust amount
by distributing property (other than
cash) that it owned at the close of the
taxable year, and the trustee elects to
treat any income generated by the
distribution as occurring on the last day
of the taxable year in which the unitrust
amount is due;

(2) The trust pays the unitrust amount
by distributing cash that was
contributed to the trust (with respect to
which a deduction was allowable under
section 170, 2055, 2106, or 2522); or

(3) The trust pays the unitrust amount
by distributing cash received as a return
of basis in any asset that was
contributed to the trust (with respect to
which a deduction was allowable under
section 170, 2055, 2106, or 2522), and
that is sold by the trust during the year
for which the unitrust amount is due.

* * * * *

(/) * * * Paragraphs (a)(1)(i)(g)(2) and
(3) apply only to distributions made on
or after January 5, 2001.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 13, 2000.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury
(Tax Policy).
[FR Doc. 01-248 Filed 1-4—-01; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8917]

RIN 1545-AW75

Section 467 Rental Agreements

Involving Payments of $2,000,000 or
Less

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning section 467
rental agreements. The regulations
provide amendments to the regulations
under section 467, including the
removal of the exception to constant
rental accrual for rental agreements
involving payments of $2,000,000 or
less. The regulations affect taxpayers
that are parties to a section 467 rental
agreement.

DATES: Effective Date: These regulations
are effective January 5, 2001.

Dates of Applicability: For dates of
applicability of these regulations, see
Effective Dates under SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Forest Boone, (202) 622—4960 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR Part 1 under section 467 of
the Internal Revenue Code (Code).
Section 467 was added to the Code by
section 92(a) of the Tax Reform Act of
1984 (Public Law 98-369; 98 Stat. 609).

On May 18, 1999, a notice of
proposed rulemaking (REG-103694-99,
1999-24, I.R.B. 49) under section 467
was published in the Federal Register
(64 FR 26924). The notice proposed to
amend the section 467 regulations
relating to constant rental accrual by
treating section 467 rental agreements
involving payments of $2,000,000 or
less in the same manner as agreements
involving payments of more than
$2,000,000. Although comments and
requests for a public hearing were
solicited, no comments were received
and no public hearing was requested or
held. Accordingly, the amendment to
the constant rental accrual rules called
for by the proposed regulations is
adopted without revision.

In addition, the IRS and Treasury
Department have identified three
provisions in the section 467 regulations
(TD 8820), published on May 18, 1999,

at 64 FR 26845, that require
clarification. Accordingly, these final
regulations also provide clarifying
amendments to the section 467
regulations.

Explanation of Provisions

A. Removal of the $2,000,000 Constant
Rental Accrual Exception

Section 467 includes an anti-abuse
rule applicable to certain section 467
rental agreements. Under this rule, a
constant rental amount must be taken
into account by a lessor and lessee for
each rental period during the lease term.
The constant rental amount is the
amount that, if paid at the end of each
rental period, would result in a present
value equal to the present value of all
amounts payable under the agreement.

Constant rental accrual applies only
with respect to leasebacks and long-term
agreements that provide for increasing
or decreasing rent and only if the
Commissioner determines that the
agreement is disqualified because tax
avoidance is a principal purpose for
providing increasing or decreasing rent.
In addition, however, the regulations
provide that a rental agreement will not
be disqualified and, consequently, will
not be subject to constant rental accrual
unless it requires more than $2,000,000
in rental payments and other
consideration.

These final regulations remove the
$2,000,000 exception from constant
rental accrual for section 467 rental
agreements entered into on or after July
19, 1999. Consequently, for section 467
rental agreements entered into on or
after July 19, 1999, the Commissioner
may determine that the agreement is a
disqualified leaseback or long-term
agreement subject to constant rental
accrual, even if the agreement requires
$2,000,000 or less in rental payments
and other consideration.

B. Definition of Lease Term

Section 1.467—-1(h)(6) defines lease
term to mean ‘‘the period during which
the lessee has use of the property
subject to the rental agreement,
including any option to renew or extend
the term of the agreement other than an
option, exercisable by the lessee, as to
which it is reasonably expected, as of
the agreement date, that the option will
not be exercised.” [Emphasis added]. By
contrast, the proposed regulations
preceding the section 467 final
regulations stated that an option period,
whether exercisable by the lessor or
lessee, is included in the lease term only
if it is expected, as of the agreement
date, that the option will be exercised.
The purpose of the broader rule in the
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final regulations was to include all
lessor option periods in the lease term.
The IRS and Treasury Department
recognize, however, that the broader
rule has caused some uncertainty as to
whether a change in the treatment of
lessee options, particularly those
exercisable at fair market value rental,
was also intended. These regulations
clarify that a change in the treatment of
lessee options was not intended. They
provide, in language similar to that of
the proposed section 467 regulations,
that lessee options are to be included in
the lease term only if it is expected, as
of the agreement date, that the option
will be exercised. For this purpose, a
lessee is generally expected to exercise
an option if, for example, as of the
agreement date the rent for the option
period is less than the expected fair
market value rental for such period. It
should be noted, however, that factors
other than the relationship between rent
and expected fair market value rental for
the option period may be relevant in
determining whether it is expected that
a lessee option will be exercised. Thus,
even in the case of a lessee option
exercisable at fair market value rental, it
may, on account of such other relevant
factors, be expected that the option will
be exercised.

C. When an Amount Is Considered
Payable

Section 1.467-1(j)(2)(ii) provides that,
for purposes of determining present
value and yield under the regulations,
an amount is payable on the last day for
timely payment (the last day for timely
payment rule). The last day for timely
payment is the last day such amount
may be paid without incurring interest,
computed at an arm’s-length rate, a
substantial penalty, or other substantial
detriment (such as giving the lessor the
right to terminate the agreement, bring
an action to enforce payment, or
exercise other similar remedies under
the terms of the agreement or applicable
law).

The IRS and Treasury Department
believe that the last day for timely
payment rule, applicable to the
computation of present value and yield,
should also apply to other cases in
which the date on which an amount is
payable is relevant for purposes of
section 467. Accordingly, the section
467 regulations have been amended to
provide that, for purposes of applying
all of the section 467 rules, not just
those dealing with present value and
yield, an amount is payable on the last
day for timely payment.

D. Adequate Interest for Agreements
With Both Deferred and Prepaid Rent

Under the section 467 regulations, the
fixed rent for each rental period is the
proportional rental amount if the
section 467 rental agreement is not a
disqualified leaseback or long-term
agreement and if the agreement does not
provide adequate interest on fixed rent.
The regulations set forth rules for
determining whether an agreement has
adequate interest on fixed rent. These
regulations clarify how these rules
apply in the case of agreements with
both deferred and prepaid rent.

E. Effective Dates

The removal of the exception from
constant rental accrual for rental
agreements involving payments of
$2,000,000 or less is applicable for
section 467 rental agreements entered
into on or after July 19, 1999. The other
amendments in these regulations are
applicable to rental agreements entered
into after March 6, 2001. However,
taxpayers may choose to apply these
amendments to rental agreements
entered into on or before March 6, 2001.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of the
regulations is Forest Boone, Office of
Associate Chief Counsel (Income Tax
and Accounting). However, other
personnel from the IRS and Treasury
Department participated in the
development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par 2. Section 1.467-0 is amended by
adding an entry for § 1.467-2(b)(3) to
read as follows:

§1.467-0 Table of contents.

* * * * *

§1.467-2 Rent accrual for section 467
rental agreements without adequate
interest.

* * * * *

(b) * % %
(3) Agreements with both deferred

and prepaid rent.
* * * * *

Par 3. Section 1.467-1 is amended by
revising paragraphs (h)(6) and (j)(2)(ii)
to read as follows:

§1.467-1 Treatment of lessors and
lessees generally.
* * * * *

(h) * * *
(6) Lease term means the period
during which the lessee has use of the
property subject to the rental agreement,
including any option of the lessor to
renew or extend the term of the
agreement. An option of the lessee to
renew or extend the term of the
agreement is included in the lease term
only if it is expected, as of the
agreement date, that the option will be
exercised. For this purpose, a lessee is
generally expected to exercise an option
if, for example, as of the agreement date
the rent for the option period is less
than the expected fair market value
rental for such period. The lessor’s or
lessee’s determination that an option
period is either included in or excluded
from the lease term is not binding on the
Commissioner. If the lessee (or a related
person) agrees that one or both of them
will or could be obligated to make
payments in the nature of rent (within
the meaning of § 1.168(i)-2(b)(2)) for a
period when another lessee (the
substitute lessee) or the lessor will have
use of the property subject to the rental
agreement, the Commissioner may, in
appropriate cases, treat the period when
the substitute lessee or lessor will have
use of the property as part of the lease
term. See § 1.467-7(f) for special rules
applicable to the lessee, substitute
lessee, and lessor. This paragraph (h)(6)
applies to section 467 rental agreements
entered into after March 6, 2001.
However, taxpayers may choose to
apply this paragraph (h)(6) to any rental
agreement that is described in § 1.467—
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9(a) and is entered into on or before
March 6, 2001.

* * * * *
(j)
(2) * % %

(ii) Time amount is payable. For
purposes of this section and §§ 1.467-2
through 1.467-9, an amount is payable
on the last day for timely payment (that
is, the last day such amount may be
paid without incurring interest,
computed at an arm’s-length rate, a
substantial penalty, or other substantial
detriment (such as giving the lessor the
right to terminate the agreement, bring
an action to enforce payment, or
exercise other similar remedies under
the terms of the agreement or applicable
law)). This paragraph (j)(2)(ii) applies to
section 467 rental agreements entered
into after March 6, 2001. However,
taxpayers may choose to apply this
paragraph (j)(2)(ii) to any rental
agreement that is described in § 1.467—
9(a) and is entered into on or before
March 6, 2001.

* * * * *

Par 4. In § 1.467-2, paragraph (b)(3) is
added to read as follows:

* % %

§1.467-2 Rent accrual for section 467
rental agreements without adequate
interest.

(b) E

(3) Agreements with both deferred
and prepaid rent. If an agreement has
both deferred and prepaid rent, the
agreement provides adequate interest
under paragraph (b)(1) of this section if
the conditions set forth in paragraph
(b)(1)(ii)(A) through (D) of this section
are met for both the prepaid and the
deferred rent. For purposes of this
paragraph (b)(3), an agreement will be
considered to meet the condition set
forth in paragraph (b)(1)(ii)(A) of this
section if the agreement provides a
single fixed rate of interest on the
deferred rent and a single fixed rate of
interest on the prepaid rent, even if
those rates are not the same. This
paragraph (b)(3) applies to section 467
rental agreements entered into after
March 6, 2001. However, taxpayers may
choose to apply this paragraph (b)(3) to
any rental agreement that is described in
§1.467-9(a) and is entered into on or
before March 6, 2001.

* * * * *

Par 5. In § 1.467-3, paragraph
(b)(1)(ii1) is revised to read as follows:

§1.467-3 Disqualified leasebacks and
long-term agreements.
* * * * *

(b) * *x % [1) * * %

(iii) For section 467 rental agreements
entered into before July 19, 1999, the

amount determined with respect to the
rental agreement under § 1.467-1(c)(4)
(relating to the exception for rental
agreements involving total payments of
$250,000 or less) exceeds $2,000,000.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 12, 2000.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 01-253 Filed 1-4—-01; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 20, and 25
[TD 8923]
RIN 1545-AX74

Lifetime Charitable Lead Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the definitions of
a guaranteed annuity interest and a
unitrust interest for purposes of the
income, gift, and estate tax charitable
deductions. The regulations affect
taxpayers who make transfers to
charitable lead trusts. The regulations
restrict the permissible terms for
charitable lead trusts and are necessary
to ensure that the amount the taxpayer
claims as a charitable deduction
reasonably correlates to the amount
ultimately passing to the charitable
organization.

DATES: Effective Dates: These

regulations are effective January 5, 2001.

Applicability Dates: For dates of
applicability of these regulations, see
§§1.170A-6(e), 20.2055-2(e)(3)(iii), and
25.2522(c)-3(e).

FOR FURTHER INFORMATION CONTACT:
Scott S. Landes at (202) 622—-3090.
SUPPLEMENTARY INFORMATION:

Background

On April 5, 2000, the IRS published
in the Federal Register (65 FR 17835) a
notice of proposed rulemaking (REG—
100291-00) relating to the permissible
terms for charitable guaranteed annuity
interests and unitrust interests. This
document adopts final regulations with
respect to the notice of proposed
rulemaking. Written comments were
received with respect to the proposed
regulations, but no public hearing was
requested or held. A summary of the

principal comments received is
provided below.

In general, in order to qualify as a
guaranteed annuity interest or unitrust
interest for purposes of the income,
estate, and gift tax charitable deductions
under sections 170(c), 2055(e)(2), and
2522(c)(2), respectively, the permissible
term for the charitable lead interest
must be either a specified term of years,
or the life or lives of individuals living
at the date of the transfer. The proposed
regulations limit the individuals who
may be used as measuring lives to the
donor, the donor’s spouse, and a lineal
ancestor of all the remainder
beneficiaries. This proposed limitation
is intended to eliminate abusive
schemes utilizing seriously ill
individuals, who are unrelated to the
grantor or the remainder beneficiaries,
as measuring lives for charitable lead
trusts.

Commentators argued that by limiting
the class of individuals who can be used
as measuring lives in a charitable lead
trust, the regulations preclude the use of
these trusts in certain nonabusive
situations. In response to these
comments, several changes were made
to the final regulations to provide a
greater degree of flexibility for selecting
a measuring life.

The final regulations expand the class
of permissible measuring lives to
include an individual who, with respect
to all noncharitable remainder
beneficiaries, is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. Thus, remainder
beneficiaries can include step-children
and step-grandchildren of the
individual who is the measuring life,
and charitable organizations (described
in section 170, 2055, or 2522).

The final regulations also provide that
a trust will satisfy the requirement that
all noncharitable remainder
beneficiaries are lineal descendants of
the individual who is the measuring
life, or that individual’s spouse, if there
is less than a 15% probability that
individuals who are not lineal
descendants will receive any trust
corpus. This probability must be
computed at the date of transfer to the
trust taking into consideration the
interests of all individuals living at that
time. This change will afford drafters
the flexibility to provide for alternative
remainder beneficiaries in the event the
primary remainder beneficiary and his
or her descendants predecease the
individual who is the measuring life for
the term of the charitable interest.

The application of the probability test
may be illustrated by assuming a grantor
establishes a charitable lead annuity
trust (CLAT) that provides for the
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annuity to be paid to a charity for the
life of A who is age 75 on the date the
CLAT is created. On A’s death, the
corpus is to pass to A’s only child, B,
age 50 on the date the CLAT is created.
If B predeceases A, the corpus is to pass
to B’s issue then living and if B has no
living issue at that time, then to A’s
heirs at law (which class could include
A’s siblings, uncles, aunts, nieces and
nephews). B has no living children on
the date the CLAT is created. Based on
the current applicable Life Table
contained in § 20.2031-7 of the Estate
Tax Regulations (Life Table 90CM), the
probability that B will predecease A,
and the trust will pass to individuals
who are not lineal descendants of A is
10.462%, taking into account the
interests of remainder beneficiaries
living at the time the trust was created.
Since the probability that any trust
corpus will pass to beneficiaries who
are not lineal descendants of A is less
than 15%, the CLAT will satisfy the
requirement that all noncharitable
remainder beneficiaries are lineal
descendants of A or A’s spouse.

Several commentators identified
hypothetical situations where an
individual who is either unrelated to the
remainder beneficiaries, or a remote
family member, could be used as a
measuring life to achieve an estate
planning objective. The commentators
suggested three alternative standards
that would expand the class of
permissible measuring lives. None of
these suggestions has been adopted.

First, one commentator suggested that
the regulations allow a charitable lead
trust to use as a measuring life an
ancestor of any remainder beneficiary
rather than an ancestor of all remainder
beneficiaries. Under the suggested
standard, the charitable lead trust could
provide a nominal remainder interest
for descendants of the measuring life,
with the balance passing to the grantor’s
family members. Thus, the standard
would do little to prevent the abuse the
regulations are intended to address.

Second, one commentator suggested
that the regulations provide that an
individual is a permissible measuring
life if all remainder beneficiaries are
natural objects of the individual’s
bounty. However, the determination of
whether a person is the natural object of
one’s bounty requires an inquiry into
facts that may be difficult to ascertain or
verify. Such a subjective standard
would create uncertainty and would be
difficult to administer.

Third, one commentator suggested
that if the charitable interest is payable
for the life of an individual, then the
trust must require that, in the event the
individual fails to survive to a normal

life expectancy, a guaranteed lump sum
will be paid to charity (determined
actuarially), that will make up for the
shortfall in the charitable annuity. A
provision requiring such a payment in
the event of the premature death of the
measuring life would be complex and
inconsistent with the valuation rules of
section 7520. In addition, this
requirement would in substance convert
a life interest to a term of years interest
and in some cases allow that term
interest to be commuted. Thus, such a
requirement may conflict with other
rules prohibiting commutation or
prepayment of the charitable lead
interest.

In summary, the Treasury Department
and the IRS acknowledge that there may
be situations in which the grantor, for a
valid estate planning objective, may
desire to use an individual as a
measuring life who does not satisfy the
criteria in the regulations (for example,
where a remainder beneficiary is
dependent on a nonfamily member for
support and the trust corpus is intended
to provide that support after the death
of the nonfamily member). However, the
Treasury Department and the IRS
believe that in these situations the
grantor’s objectives can be satisfied
through the use of other permissible
estate planning techniques. In situations
where a charitable lead trust is utilized,
the Treasury Department and the IRS
believe that the final regulations allow
adequate flexibility for achieving
legitimate estate planning objectives
while providing reasonable safeguards
to preclude abusive arrangements.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Scott S. Landes, Office of
the Chief Counsel, IRS. Other personnel
from the IRS and the Treasury
Department participated in their
development.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 20, and
25 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.170A-6 also issued under 26
U.S.C. 170(f)(4); 26 U.S.C. 642(c)(5). * * *

Par. 2. Section 1.170A—6 is amended
as follows:

1. Paragraph (c)(2)(i)(A) is amended as
follows:

a. In the first sentence, the comma is
removed.

b. In the second sentence, the
language ““of years” is added after the
word “term”, the language “an
individual or individuals” is removed,
and ‘“‘certain individuals” is added in its
place.

c. The third sentence is removed, and
six new sentences are added in its place.

d. In the penultimate sentence, the
language ““of years” is added after the
word “term”, the language “an
individual” is removed, and “the
donor” is added in its place.

2. Paragraph (c)(2)(ii)(A) is amended
as follows:

a. In the fifth sentence, the language
“of years” is added after the word
“term”, ““an individual or individuals”
is removed, and “certain individuals” is
added in its place.

b. The last sentence is removed, and
six new sentences are added in its place.

3. Paragraph (e) is amended by adding
four sentences to the end of the
paragraph.

4. The authority citation at the end of
the section is removed.

The additions read as follows:

8§1.170A-6 Charitable contributions in
trust.
* * * * *

(C) * % %

(2) * % %

(i)* * *(A)* * * Only one or more
of the following individuals may be
used as measuring lives: the donor, the
donor’s spouse, and an individual who,
with respect to all remainder
beneficiaries (other than charitable
organizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
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spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into
account the interests of all primary and
contingent remainder beneficiaries who
are living at that time. An interest
payable for a specified term of years can
qualify as a guaranteed annuity interest
even if the governing instrument
contains a savings clause intended to
ensure compliance with a rule against
perpetuities. The savings clause must
utilize a period for vesting of 21 years
after the deaths of measuring lives who
are selected to maximize, rather than
limit, the term of the trust. The rule in
this paragraph that a charitable interest
may be payable for the life or lives of
only certain specified individuals does
not apply in the case of a charitable
guaranteed annuity interest payable
under a charitable remainder trust

described in section 664. * * *
* * * * *

(i) * * *(A)* * * Only one or more
of the following individuals may be
used as measuring lives: the donor, the
donor’s spouse, and an individual who,
with respect to all remainder
beneficiaries (other than charitable
organizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into
account the interests of all primary and
contingent remainder beneficiaries who
are living at that time. An interest
payable for a specified term of years can
qualify as a unitrust interest even if the
governing instrument contains a savings
clause intended to ensure compliance
with a rule against perpetuities. The
savings clause must utilize a period for
vesting of 21 years after the deaths of
measuring lives who are selected to
maximize, rather than limit, the term of
the trust. The rule in this paragraph that
a charitable interest may be payable for
the life or lives of only certain specified
individuals does not apply in the case
of a charitable unitrust interest payable

under a charitable remainder trust
described in section 664.
* * * * *

(e) Effective date. * * * In addition,
the rule in paragraphs (c)(2)(i)(A) and
(i1)(A) of this section that guaranteed
annuity interests and unitrust interests,
respectively, may be payable for a
specified term of years or for the life or
lives of only certain individuals applies
to transfers made on or after April 4,
2000. If a transfer is made to a trust on
or after April 4, 2000 that uses an
individual other than one permitted in
paragraphs (c)(2)(i)(A) and (ii)(A) of this
section, the trust may be reformed to
satisfy this rule. As an alternative to
reformation, rescission may be available
for a transfer made on or before March
6, 2001. See §25.2522(c)-3(e) of this
chapter for the requirements concerning
reformation or possible rescission of
these interests.

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Par. 3. The authority citation for part
20 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. Section 20.2055-2 is amended
as follows:

1. Paragraph (e)(2)(vi) (a) is amended
as follows:

a. In the third sentence, the language
“of years” is added after the word
“term”, the language “‘an individual or
individuals” is removed, and “‘certain
individuals” is added in its place.

b. The fourth sentence is removed,
and six new sentences are added in its
place.

c. In the penultimate sentence, the
language “of years” is added after the
word “‘term”, the language “an
individual” is removed, and “the

decedent’s spouse” is added in its place.

2. Paragraph (e)(2)(vii)(a) is amended
as follows:

a. In the sixth sentence, the language
“of years” is added after the word
“term”, the language “of an individual
or individuals” is removed, and “of
certain individuals” is added in its
place.

b. The last sentence is removed, and

six new sentences are added in its place.

3. Paragraph (e)(3) is amended as
follows:

a. The period at the end of paragraph
(e)(3)(ii)(c) is removed, a comma is
added and the word “and” is added
after the comma.

b. A new paragraph (e)(3)(iii) is
added.

The additions read as follows:

§20.2055-2 Transfers not exclusively for
charitable purposes.
* * * * *

(e) *

(2)

(vi)* * *(a) * * * Only one or more
of the following individuals may be
used as measuring lives: the decedent’s
spouse, and an individual who, with
respect to all remainder beneficiaries
(other than charitable organizations
described in section 170, 2055, or 2522),
is either a lineal ancestor or the spouse
of a lineal ancestor of those
beneficiaries. A trust will satisfy the
requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
§20.2031-7, as of the date of the
decedent’s death taking into account the
interests of all primary and contingent
remainder beneficiaries who are living
at that time. An interest payable for a
specified term of years can qualify as a
guaranteed annuity interest even if the
governing instrument contains a savings
clause intended to ensure compliance
with a rule against perpetuities. The
savings clause must utilize a period for
vesting of 21 years after the deaths of
measuring lives who are selected to
maximize, rather than limit, the term of
the trust. The rule in this paragraph that
a charitable interest may be payable for
the life or lives of only certain specified
individuals does not apply in the case
of a charitable guaranteed annuity
interest payable under a charitable
remainder trust described in section
664. * * *

* * * * *

* ok
* %

(vii) * * *(a) * * * Only one or

more of the following individuals may
be used as measuring lives: the
decedent’s spouse, and an individual
who, with respect to all remainder
beneficiaries (other than charitable
organizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
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§20.2031-7, as of the date of the
decedent’s death taking into account the
interests of all primary and contingent
remainder beneficiaries who are living
at that time. An interest payable for a
specified term of years can qualify as a
unitrust interest even if the governing
instrument contains a savings clause
intended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of measuring
lives who are selected to maximize,
rather than limit, the term of the trust.
The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain specified
individuals does not apply in the case
of a charitable unitrust interest payable
under a charitable remainder trust

described in section 664.
* * * * *

(3) * x %

(iii) The rule in paragraphs
(e)(2)(vi)(a) and (vii)(a) of this section
that guaranteed annuity interests or
unitrust interests, respectively, may be
payable for a specified term of years or
for the life or lives of only certain
individuals is generally effective in the
case of transfers pursuant to wills and
revocable trusts where the decedent dies
on or after April 4, 2000. Two
exceptions from the application of this
rule in paragraphs (e)(2)(vi)(a) and
(vii)(a) of this section are provided in
the case of transfers pursuant to a will
or revocable trust executed on or before
April 4, 2000. One exception is for a
decedent who dies on or before July 5,
2001, without having republished the
will (or amended the trust) by codicil or
otherwise. The other exception is for a
decedent who was on April 4, 2000,
under a mental disability to change the
disposition of the decedent’s property,
and either does not regain competence
to dispose of such property before the
date of death, or dies prior to the later
of: 90 days after the date on which the
decedent first regains competence, or
July 5, 2001, without having
republished the will (or amended the
trust) by codicil or otherwise. If a
guaranteed annuity interest or unitrust
interest created pursuant to a will or
revocable trust where the decedent dies
on or after April 4, 2000, uses an
individual other than one permitted in
paragraphs (e)(2)(vi)(a) and (vii)(a) of
this section, and the interest does not
qualify for this transitional relief, the
interest may be reformed into a lead
interest payable for a specified term of
years. The term of years is determined
by taking the factor for valuing the
annuity or unitrust interest for the
named individual measuring life and

identifying the term of years (rounded
up to the next whole year) that
corresponds to the equivalent term of
years factor for an annuity or unitrust
interest. For example, in the case of an
annuity interest payable for the life of
an individual age 40 at the time of the
transfer, assuming an interest rate of
7.4% under section 7520, the annuity
factor from column 1 of Table S(7.4),
contained in IRS Publication 1457, Book
Aleph, for the life of an individual age
40 is 12.0587 (Publication 1457 is
available from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402). Based
on Table B(7.4), contained in
Publication 1457, Book Aleph, the factor
12.0587 corresponds to a term of years
between 31 and 32 years. Accordingly,
the annuity interest must be reformed
into an interest payable for a term of 32
years. A judicial reformation must be
commenced prior to the later of July 5,
2001, or the date prescribed by section
2055(e)(3)(C)(iii). Any judicial
reformation must be completed within a
reasonable time after it is commenced.
A non-judicial reformation is permitted
if effective under state law, provided it
is completed by the date on which a
judicial reformation must be
commenced. In the alternative, if a
court, in a proceeding that is
commenced on or before July 5, 2001,
declares any transfer made pursuant to
a will or revocable trust where the
decedent dies on or after April 4, 2000,
and on or before March 6, 2001, null
and void ab initio, the Internal Revenue
Service will treat such transfers in a
manner similar to that described in
section 2055(e)(3)(]).

* * * * *

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 5. The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 6. Section 25.2522(c)-3 is
amended as follows:

1. Paragraph (c)(2)(vi)(a) is amended
as follows:

a. In the third sentence, the language
“of years” is added after the word
“term”, the language “‘a named
individual or individuals” is removed,
and “certain individuals” is added in its
place.

b. The fourth sentence is removed,
and six new sentences are added in its
place.

c. In the sentence beginning “For
example, the amount”, the language “‘of
years” is added after the word “‘term”,
the language ““an individual” is

removed, and ‘“‘the donor” is added in
its place.

2. Paragraph (c)(2)(vii)(a) is amended
as follows:

a. In the sixth sentence, the language
“of years” is added after the word
“term”, the language “an individual or
individuals” is removed, and ‘“certain
individuals” is added in its place.

b. The last sentence is removed, and
six new sentences are added in its place.

3. Paragraph (e) is amended by adding
nine new sentences to the end of the
paragraph.

The additions read as follows:

§25.2522(c)-3 Transfers not exclusively
for charitable, etc., purposes in the case of
gifts made after July 31, 1969.

* * * * *

(C) * *x %

(2) * x %

(vi)* * *(a) * * * Only one or more
of the following individuals may be
used as measuring lives: the donor, the
donor’s spouse, and an individual who,
with respect to all remainder
beneficiaries (other than charitable
organizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into
account the interests of all primary and
contingent remainder beneficiaries who
are living at that time. An interest
payable for a specified term of years can
qualify as a guaranteed annuity interest
even if the governing instrument
contains a savings clause intended to
ensure compliance with a rule against
perpetuities. The savings clause must
utilize a period for vesting of 21 years
after the deaths of measuring lives who
are selected to maximize, rather than
limit, the term of the trust. The rule in
this paragraph that a charitable interest
may be payable for the life or lives of
only certain specified individuals does
not apply in the case of a charitable
guaranteed annuity interest payable
under a charitable remainder trust
described in section 664. * * *

* * * * *

(vii) * * *(a) * * * Only one or
more of the following individuals may
be used as measuring lives: the donor,
the donor’s spouse, and an individual
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who, with respect to all remainder
beneficiaries (other than charitable
organizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal
descendants of the individual who is
the measuring life, or that individual’s
spouse, if there is less than a 15%
probability that individuals who are not
lineal descendants will receive any trust
corpus. This probability must be
computed, based on the current
applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into
account the interests of all primary and
contingent remainder beneficiaries who
are living at that time. An interest
payable for a specified term of years can
qualify as a unitrust interest even if the
governing instrument contains a savings
clause intended to ensure compliance
with a rule against perpetuities. The
savings clause must utilize a period for
vesting of 21 years after the deaths of
measuring lives who are selected to
maximize, rather than limit, the term of
the trust. The rule in this paragraph that
a charitable interest may be payable for
the life or lives of only certain specified
individuals does not apply in the case
of a charitable unitrust interest payable
under a charitable remainder trust

described in section 664.
* * * * *

(e) Effective date. * * * In addition,
the rule in paragraphs (c)(2)(vi)(a) and
(vii)(a) of this section that guaranteed
annuity interests or unitrust interests,
respectively, may be payable for a
specified term of years or for the life or
lives of only certain individuals applies
to transfers made on or after April 4,
2000. If a transfer is made on or after
April 4, 2000, that uses an individual
other than one permitted in paragraphs
(c)(2)(vi)(a) and (vii)(a) of this section,
the interest may be reformed into a lead
interest payable for a specified term of
years. The term of years is determined
by taking the factor for valuing the
annuity or unitrust interest for the
named individual measuring life and
identifying the term of years (rounded
up to the next whole year) that
corresponds to the equivalent term of
years factor for an annuity or unitrust
interest. For example, in the case of an
annuity interest payable for the life of
an individual age 40 at the time of the
transfer, assuming an interest rate of
7.4% under section 7520, the annuity
factor from column 1 of Table S(7.4),
contained in IRS Publication 1457, Book
Aleph, for the life of an individual age

40 is 12.0587 (Publication 1457 is
available from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402). Based
on Table B(7.4), contained in
Publication 1457, Book Aleph, the factor
12.0587 corresponds to a term of years
between 31 and 32 years. Accordingly,
the annuity interest must be reformed
into an interest payable for a term of 32
years. A judicial reformation must be
commenced prior to October 15th of the
year following the year in which the
transfer is made and must be completed
within a reasonable time after it is
commenced. A non-judicial reformation
is permitted if effective under state law,
provided it is completed by the date on
which a judicial reformation must be
commenced. In the alternative, if a
court, in a proceeding that is
commenced on or before July 5, 2001,
declares any transfer, made on or after
April 4, 2000, and on or before March
6, 2001, null and void ab initio, the
Internal Revenue Service will treat such
transfers in a manner similar to that
described in section 2055(e)(3)(]).

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 20, 2000.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 01-254 Filed 1-4—-01; 8:45 am|]

BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 100
[CGDO7-00-124]
RIN 2115-AE46

Special Local Regulations;
Hillsborough Bay, Tampa, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily modifying the special local
regulation for the annual Gasparilla
Marine Parade in Tampa, Florida. The
event sponsor changed the event time
and date for this year from the first
Saturday in February, 2001, to January
27, 2001. These regulations are needed
to provide for the safety of life on
navigable waters during the event.
DATES: This rule is effective from 8 a.m.
to 6 p.m. EST on January 27, 2001.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of

docket CGD 07-00-124 and are
available for inspection or copying at
Commander, Coast Guard Group St.
Petersburg, 600 8th Avenue, S.E., St.
Petersburg, FL 33701, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Quartermaster Stephen Aykroyd
Coast Guard Group St. Petersburg,
Florida at (727) 824-7554.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM would have been
impracticable, as there was not
sufficient time remaining after the
changes to the event time and date were
finalized.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

Ye Mystic Krewe of Gasparilla is
sponsoring the annual Parade of Pirates
in Hillsborough Bay on January 27,
2001. There will be approximately four
hundred (400) spectator craft. A special
local regulation exists at 33 C.F.R.
100.734 for this event which is usually
held on the first Saturday in February.
However, the sponsor changed the date
for this year. These regulations are
intended to promote safe navigation on
the waters of Tampa Bay by controlling
the traffic entering, exiting, and
traveling within the regulated area.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has exempted it from review
under that order. It is not significant
under the regulatory policies and
procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Entry into the
regulated area is prohibited for only
approximately 10 hours.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612) we considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
field, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the northern part of Hillsborough Bay
on January 27, 2001 from 8 a.m. to 6

.m.
This special local regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only be in
effect for 10 hours in a limited area.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that the rule does not have
implications for federalism under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined under Figure 2-1,
paragraph 34(h) of Commandant
Instruction M16475.1C, that this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—MARINE EVENTS

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46 and
33 CFR 100.35.

2. Temporarily suspend § 100.734 and
add temporary § 100.35T—00-124 to
read as follows:

§100.35T-00-124 Annual Gasparilla
Marine Parade, Hillsborough Bay, Tampa,
FL.

(a) Regulated Area. A regulated area is
established consisting of all waters of
Hillsborough Bay and its tributaries
north of a line drawn along latitude 27—
51.30N. The regulated area includes the
following in their entirety: Hillsborough
Cut “D” Channel, Sparkman Channel,
Ybor Channel, Seddon Channel and the
Hillsborough River south of the John F.
Kennedy Bridge. Coordinates Reference
Datum: NAD 1983.

(b) Special local regulations. (1) Entry
into the regulated area is prohibited to
all commercial marine traffic from 8
a.m. to 6 p.m. EST on January 27, 2001.

(2) The regulated area is an idle
speed, “no wake” zone.

(3) All vessels within the regulated
area shall stay clear of and give way to
all vessels in parade formation in the
Gasparilla Marine Parade.

(4) When within the marked channels
of the parade route, vessels participating
in the Gasparilla Marine Parade may not
exceed the minimum speed necessary to
maintain steerage.

(5) Personnel water craft and vessels
without mechanical propulsion are
prohibited from the parade route.

(6) Northbound vessels in excess of 80
feet in length without mooring
arrangements made prior to January 27,
2001, are prohibited from entering
Seddon Channel unless the vessel is
officially entered in the Gasparilla
Marine Parade. All northbound vessels
in excess of 80 feet without prior
mooring arrangements not officially
entered in the Gasparilla Marine Parade,
must use the alternate route through
Sparkman Channel.

(c) Date. This rule is effective from 8
a.m. to 6 p.m. EST on January 27, 2001.

Dated: December 27, 2000.
G.W. Sutton,

Captain, U.S. Coast Guard, Commander,
Seventh Coast Guard District, Acting.

[FR Doc. 01-345 Filed 1-4—-01; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGDO7-00-134]

Drawbridge Operation Regulations;
Anna Maria Bridge, Across the Gulf
Intracoastal Waterway, Mile 89.2,
Bradenton, FL

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Anna Maria bridge across the Gulf
Intracoastal Waterway, mile 89.2,
Bradenton, Florida. This temporary
deviation allows the drawbridge owner
or operator to open only a single leaf
between 8 am and 4 pm, from January

1, 2001 through February 28, 2001. This
temporary deviation is required to allow
the bridge owner to safely complete
repairs of the bridge.

DATES: This deviation is effective from
January 1, 2001 to February 28, 2001.
FOR FURTHER INFORMATION CONTACT: MTr.
Barry Dragon, Chief, Operations Section,
Seventh Coast Guard District, Bridge
Section at (305) 415-6743.
SUPPLEMENTARY INFORMATION: The Anna
Maria bridge across the Gulf Intracoastal
Waterway at Brandenton, is a double
leaf bridge with a vertical clearance of
25 feet above mean high water (MHW)
measured at the fenders in the closed
position with a horizontal clearance of
90 feet. On December 13, 2000, Florida
Department of Transportation, the
drawbridge owner, requested a
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deviation from the current operating
regulation in 33 CFR 117.5 which
requires drawbridge to open promptly
and fully when a request to open is
given. This temporary deviation was
requested to allow necessary repairs to
the drawbridge in a critical time
sensitive manner.

The District Commander has granted
a temporary deviation from the
operating requirements listed in 33 CFR
117.35 for the purpose of repair
completion of the drawbridge. Under
this deviation, the Anna Maria Bridge
need only open one leaf from 8 am until
4 pm, from January 1, 2001 until
February 28, 2001. Single leaf closures
will occur intermittently during this
time period.

Dated: December 21, 2000.
Greg E. Shapley,

Chief, Bridge Administration, Seventh Coast
Guard District.

[FR Doc. 01-346 Filed 1-4—01; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NVO33-FON; FRL—6929-1]

Finding of Failure To Submit a
Required State Implementation Plan

for Particulate Matter, Nevada-Clark
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
find that Nevada failed to make
particulate matter (PM-10)
nonattainment area state
implementation plan (SIP) submittals
required for the Las Vegas Valley
Planning Area under the Clean Air Act
(CAA or Act). The Las Vegas Planning
Area was originally classified as a
moderate PM-10 nonattainment area,
but was later reclassified as serious.
Under certain provisions of the Act,
states are required to submit SIPs
providing for, among other things,
reasonable further progress and
attainment of the PM—10 national
ambient air quality standards (NAAQS)
in areas classified as moderate and
serious. The State of Nevada submitted
several plans intended to meet these
requirements. On June 14, 2000, EPA
proposed to disapprove these SIP
submittals. On December 5, 2000, prior
to any final action by EPA, the State of
Nevada withdrew the submittals. As a
result of the State’s withdrawal of the

moderate and serious area SIP
submittals, EPA is today finding that
Nevada failed to make the PM—-10
nonattainment area SIP submittals
required for the Las Vegas Valley
Planning Area under the Act.

This action triggers the 18-month time
clock for mandatory application of
sanctions and 2-year time clock for a
federal implementation plan (FIP) under
the Act. This action is consistent with
the CAA mechanism for assuring SIP
submissions.

EFFECTIVE DATE: This action is effective
as of December 20, 2000.

FOR FURTHER INFORMATION CONTACT:
Kenneth Israels, U.S. Environmental
Protection Agency, Region 9, Air
Division (AIR-2), 75 Hawthorne Street,
San Francisco, CA 94105-3901,
Telephone: (415) 744—-1194.
SUPPLEMENTARY INFORMATION:

I. Background

A. CAA Planning Requirements

In 1990, Congress amended the Clean
Air Act to address, among other things,
continued nonattainment of the PM—10
NAAQS.? Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q
(1991). On the date of enactment of the
Amendments, PM—-10 areas meeting the
qualifications of section 107(d)(4)(B) of
the amended Act were designated
nonattainment by operation of law.
These areas included all former Group
I areas identified in 52 FR 29383
(August 7, 1987) and clarified in 55 FR
45799 (October 31, 1980), and any other
areas violating the PM-10 NAAQS prior
to January 1, 1989. The Las Vegas Valley
Planning Area was identified in the
August 7, 1987, Federal Register (52 FR

1EPA revised the NAAQS for PM—10 on July 1,
1987 (52 FR 24672), replacing standards for total
suspended particulates with new standards
applying only to particulate matter up to 10
microns in diameter (PM-10). At that time, EPA
established two PM—10 standards. The annual PM—
10 standard is attained when the expected annual
arithmetic average of the 24-hour samples for a
period of one year does not exceed 50 micrograms
per cubic meter (ug/m3). The 24-hour PM-10
standard of 150 ug/m3 is attained if samples taken
for 24-hour periods have no more than one
expected exceedance per year, averaged over 3
years. See 40 CFR 50.6 and 40 CFR part 50,
appendix K.

On July 18, 1997, EPA reaffirmed the annual PM—
10 standard, and slightly revised the 24-hour PM—
10 standard (62 FR 38651). The revised 24-hour
PM-10 standard is attained if the 99th percentile of
the distribution of the 24-hour results over 3 years
does not exceed 150 ug/m3 at each monitor within
an area.

This finding applies to the outstanding obligation
of the State to submit plans for the Las Vegas Valley
Planning Area addressing the 24-hour and annual
PM-10 standards, as originally promulgated.

Breathing particulate matter can cause significant
health effects, including an increase in respiratory
illness and premature death.

29384). A Federal Register action
announcing all areas designated
nonattainment for PM—10 at enactment
of the 1990 amendments was published
on March 15, 1991 (56 FR 11101). The
boundaries of the Las Vegas Valley
nonattainment area (Hydrographic Area
212) are codified at 40 CFR 81.329.

Once an area is designated
nonattainment, section 188 of the
amended Act outlines the process for
classification of the area and establishes
the area’s attainment date. In
accordance with section 188(a), at the
time of designation, all PM-10
nonattainment areas, including Las
Vegas Valley, were initially classified as
moderate by operation of law. Section
188(b)(1) of the Act further provides that
moderate areas can subsequently be
reclassified as serious before the
applicable moderate area attainment
date if at any time EPA determines that
the area cannot “practicably” attain the
PM-10 NAAQS by that date.

Air monitoring of the Las Vegas
Valley during the past 18 years has
measured some of the highest PM—-10
pollution in the United States. Nevada
submitted a moderate area PM—10 plan
for the Las Vegas Valley on December 6,
1991. Based on this submittal, EPA
determined on January 8, 1993, that the
Las Vegas Valley could not practicably
attain both the annual and 24-hour
standards by the applicable attainment
deadline for moderate areas (December
31, 1994, per section 188(c)(1) of the
Act), and reclassified the Las Vegas
Valley as serious (58 FR 3334). In
accordance with section 189(b)(2) of the
Act, SIP revisions for the Las Vegas
Valley addressing the requirements for
serious PM-10 nonattainment areas in
section 189(b) and (c) of the Act were
required to be submitted by August 8,
1994 and February 8, 1997.

The moderate and serious area
requirements, as they currently pertain
to the Las Vegas Valley nonattainment
area, include: 2

(a) A demonstration (including air
quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 2001, or an alternative
demonstration that attainment by that
date would be impracticable and that
the plan provides for attainment by the
most expeditious alternative date

2EPA has concluded that certain moderate area

PM-10 requirements continue to apply after an area
has been reclassified to serious. For a more detailed
discussion of the planning requirements applicable
to the Las Vegas Valley and the relationship
between the moderate area and serious area
requirements after the reclassification of the area to
serious, see 65 FR 37324-37326 (June 14, 2000).
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practicable (CAA section 189(b)(1)(A)(i)
and (ii));

(b) Quantitative milestones which are
to be achieved every 3 years and which
demonstrate reasonable further progress
toward attainment by December 31,
2001 (CAA section 189(c)).

(c) Provisions to assure that
reasonably available control (RACM),
including reasonably available control
technology (RACT), measures shall be
implemented as soon as practicable
(CAA section 189(a)(1)(C)); and

(d) Provisions to assure that the best
available control measures (BACM),
including best available control
technology (BACT) shall be
implemented no later than four years
after the reclassification of the area to a
serious nonattainment area (CAA
section 189(b)(1)(B).

B. Nevada’s PM-10 SIP Submittals for
the Las Vegas Valley

The State of Nevada submitted the
following plans that were prepared by
the Clark County Department of
Comprehensive Planning (CCDCP) to
address the CAA’s moderate and serious
area requirements for the Las Vegas
Valley Planning Area:

1. The PM—10 moderate area
nonattainment plan titled “PM-10 Air
Quality Implementation Plan, Las Vegas
Valley, Clark County, Nevada” (1991
Moderate Plan), submitted to EPA on
December 6, 1991;

2. An “Addendum to the ‘Moderate
Area’ PM—10 State Implementation Plan
for the Las Vegas Valley” (1995 RACM
Addendum), submitted to EPA on
February 15, 1995;

3. A BACM analysis plan titled
“Providing for the Evaluation, Adoption
and Implementation of Best Available
Control Measures and Best Available
Control Technology to Improve PM-10
Air Quality” (1994 BACM Plan),
submitted to EPA on December, 1994;
and

4. The PM-10 serious area
nonattainment plan for the Las Vegas
Valley nonattainment area titled
“Particulate Matter (PM—-10) Attainment
Demonstration Plan” (1997 Serious
Plan), submitted to EPA on August 25,
1997.

The term “Moderate Area SIP” in this
action refers collectively to the 1991
Moderate Plan and the 1995 RACM
Addendum; ““Serious Area SIP” refers
collectively to the 1994 BACM Plan and
the 1997 Serious Plan. These submittals
became complete by operation of law.3

3EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

C. EPA Actions Relating to Nevada’s
PM-10 SIP Submittals for the Las Vegas
Valley

On June 14, 2000, EPA proposed to
disapprove both the Moderate Area SIP
and the Serious Area SIP for the Las
Vegas Valley Planning Area. See 65 FR
37324. Two comments supporting our
proposed action were received.

On December 5, 2000, prior to EPA’s
taking final action on its proposed
disapproval, the State of Nevada
withdrew the Moderate Area SIP and
the Serious Area SIP. See letter dated
December 5, 2000 from Allen Biaggi,
Administrator of the Division of
Environmental Protection, Nevada
Department of Conservation and Natural
Resources to Felicia Marcus, Regional
Administrator, EPA Region 9.

The CAA establishes specific
consequences if EPA finds that a State
has failed to meet certain requirements
of the CAA. Of particular relevance here
is CAA section 179(a)(1), the mandatory
sanctions provision. Section 179(a) sets
forth four findings that form the basis
for application of a sanction. The first
finding, that a State has failed to submit
a plan required under the CAA, is the
finding relevant to this rulemaking
because withdrawal of a plan is
tantamount to failing to submit it.

If Nevada has not made the required
complete submittal (in this case
resubmittal) within 18 months of the
effective date of today’s rulemaking,
pursuant to CAA section 179(a) and 40
CFR 52.31, the offset sanction identified
in CAA section 179(b) will be applied
in the affected area. If the State has still
not made a complete submission 6
months after the offset sanction is
imposed, then the highway funding
sanction will apply in the affected area,
in accordance with 40 CFR 52.31.4 The
18-month clock will stop and the
sanctions will not take effect if, within
18 months after the date of the finding,
EPA finds that the State has made a
complete submittal of a plan addressing
the applicable moderate area and the
serious area PM-10 requirements for the
Las Vegas Valley.

In addition, CAA section 110(c)(1)
provides that EPA must promulgate a
federal implementation plan (FIP) no
later than 2 years after a finding under

4In a 1994 rulemaking, EPA established the
Agency’s selection of the sequence of these two
sanctions: the offset sanction under section
179(b)(2) shall apply at 18 months, followed 6
months later by the highway sanction under section
179(b)(1) of the Act. EPA does not choose to deviate
from this presumptive sequence in this instance.
For more details on the timing and implementation
of the sanctions, see 59 FR 39832 (August 4, 1994),
promulgating 40 CFR 52.31, “Selection of sequence
of mandatory sanctions for findings made pusuant
to section 179 of the Clean Air Act.”

section 179(a) unless EPA takes final
action to approve the submittal within
2 years of EPA’s finding.

EPA encourages the responsible
parties to work together on a solution in
a broad, open public process which can
result in the avoidance of the sanctions
and FIP.

D. Recent Developments in Nevada

Since November, 1998, we have been
working with CCDCP to develop an
approvable SIP that would replace those
we proposed to disapprove in June
2000. On October 30, 2000, EPA
received a 60-day notice of intent to sue
under section 304(a)(2) of the CAA from
the Sierra Club alleging that we had
failed to take final action on the 1997
Serious Plan by the CAA deadline.
While in the midst of finalizing our
disapproval action, the State of Nevada
withdrew both the Moderate Area SIP
and Serious Area SIP from EPA
consideration. As noted above, the
withdrawal means that EPA cannot
finalize the proposed disapproval action
and the Agency is compelled to find
that the State of Nevada has failed to
make the required SIP submissions for
the Las Vegas Valley PM-10
nonattainment area.b

EPA is hopeful that in addition to
withdrawing these plans, CCDCP
intends to consult more broadly and
openly with stakeholders concerned
with the planning process; EPA urges
them to do so. EPA is encouraged by
recent efforts by CCDCP to develop an
approvable PM-10 SIP that would
replace the ones which have been
withdrawn.

EPA believes that some of the work
found in the most recent CCDCP draft
plan ¢ will contribute towards attaining
the 24-hour and annual PM-10
standards. For instance, they have:

» Adopted several new fugitive dust
rules for significant sources, as well as
some of the most advanced and
stringent Best Management Practices for
construction sites among PM-10
nonattainment areas,

* Conducted studies to identify
vacant land in the Las Vegas Valley and
they are engaging in public outreach
efforts to vacant land owners regarding
compliance with new requirements,

5EPA notes that the sanctions for failing to
submit these plans are identical to those which
would have been imposed had we finalized our
disapproval action.

6 This plan, which was informally submitted to
EPA on September 11, 2000, is entitled “PM-10
State Implementation Plan for Clark County—
September 2000 Draft.” Some of this work is being
currently implemented by the Clark County Health
District.
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* Committed to hire additional staff
to conduct inspections of fugitive dust
sources to ensure rule compliance, and

¢ Funded near-term research on
standards/test methods for fugitive dust
sources.

However, EPA notes that while we are
encouraged by the work of CCDCP in
developing an approvable PM—10
replacement SIP, we have also
identified significant concerns with the
draft plan that we have reviewed so far.
Specifically, EPA is concerned about: ?

(1) The underlying data (including
whether or not all emission sources are
included) which ultimately must result
in an accurate emissions inventory,

(2) How the use of the locally-
implemented paved road offset program
may affect attainment and conformity,

(3) The plan’s treatment of mobile
source emissions growth,

(4) The plan’s incomplete or
inadequate process for determining
appropriate controls for the area and
measurement standards/techniques for
certain sources (RACM/BACM and the
most stringent measures analysis under
CAA section 188(e)),

(5) The plan’s inaccurate
determination that BACT application is
unnecessary at sources which are
clearly subject to such federal
requirements,

(6) An overall strategy to attain which
inappropriately assumes future
construction occurring on all vacant
land within the nonattainment area,?

(7) Failure to integrate the conformity
budget into the plan so that the budget
and the plan can be shown to be
working together towards attainment,
and

(8) Failure to address significant
elements necessary to justify an
extension of time to achieve attainment
of PM-10 standards.

We are hopeful that by CCDCP
working with the local agencies and
business, environmental, and other
stakeholders, our concerns will be
addressed with the submittal of an
approvable PM—10 SIP for the Las Vegas
Valley area. Further, it is our
understanding that CCDCP intends to
adopt a plan which addresses our
concerns on the following schedule:

 January 5, 2001—CCDCP will send
a second draft of their draft plan to EPA
for comment,

7 This list is not exhaustive. See letter from
Kenneth F. Bigos, EPA to John Schlegel, CCDCP,
dated November 15, 2000 for additional details.

8EPA notes that this is consistent with concerns
that the Sierra Club raised both in its comment
letter on the June 14, 2000 proposed disapproval
action and in its October 30, 2000 notice of intent
to sue EPA.

* March 20, 2001—CCDCP presents
the draft plan to their Board and opens
the public comment period on the plan,

 April 20, 2001—CCDCP will close
the public comment period,

* June 2001—CCDCP’s Board will
approve the plan, and

» Late June 2001—State of Nevada
will submit the plan to EPA for action.

I1. Final Action
A. Rule

EPA is today making a finding that
the State of Nevada failed to submit SIP
revisions addressing the CAA’s
moderate and serious area PM—-10
requirements to attain the 24-hour and
annual PM—10 NAAQS for the Las
Vegas Valley PM-10 nonattainment
area.

B. Effective Date Under the
Administrative Procedures Act

Today’s action will be effective on
December 20, 2000. Under the
Administrative Procedures Act (APA), 5
U.S.C. 553(d)(3), agency rulemaking
may take effect before 30 days after the
date of publication in the Federal
Register if an agency has good cause to
mandate an earlier effective date.
Today’s action concerns a SIP
submission that is already overdue and
the State has been aware of applicable
provisions of the CAA relating to
overdue SIPs. In addition, today’s action
simply starts a “clock” that will not
result in sanctions for 18 months, and
that the State may “turn off”” through
the submission of a complete SIP
submittal. These reasons support an
effective date prior to 30 days after the
date of publication.

C. Notice-and-Comment Under the
Administrative Procedures Act

This final agency action is not subject
to the notice-and-comment
requirements of the APA, 5 U.S.C.
533(b). EPA believes that because of the
limited time provided to make findings
of failure to submit regarding SIP
submissions, Congress did not intend
such findings to be subject to notice-
and-comment rulemaking. However, to
the extent such findings are subject to
notice-and-comment rulemaking, EPA
invokes the good cause exception
pursuant to the APA, 5 U.S.C. 553(d)(3).
Notice and comment are unnecessary
because no EPA judgment is involved in
making a nonsubstantive finding of
failure to submit SIPs required by the
CAA. Furthermore, providing notice
and comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice and

comment would be contrary to the
public interest because it would divert
Agency resources from the critical
substantive review of submitted SIPs.
See 58 FR 51270, 51272, note 17
(October 1, 1993); 59 FR 39832, 39853
(August 4, 1994).

III. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

C. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
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governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

D. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct

a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because
findings of failure to submit required
SIP revisions do not by themselves
create any new requirements. Therefore,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that today’s
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. The
CAA provision discussed in this notice
requires states to submit SIPs. This
notice merely provides a finding that
Nevada has not met that requirement.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

G. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s action because it
does not require the public to perform
activities conducive to the use of VCS.

H. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. However, section
808 provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule)
that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest, shall
take effect at such time as the agency
promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefore, and
established an effective date of
December 20, 2000. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 6, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Particulate matter,

Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
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Dated: December 20, 2000.
Amy Zimpfer,
Acting Regional Administrator, Region IX.
[FR Doc. 01-221 Filed 1-4-01; 8:45 am]
BILLING CODE 6560-50-P

CHEMICAL SAFETY AND HAZARD
INVESTIGATION BOARD

40 CFR Part 1610

Representation of Witnesses in
Agency Investigations

AGENCY: Chemical Safety and Hazard
Investigation Board.

ACTION: Final rule.

SUMMARY: This document sets forth the
Chemical Safety and Hazard
Investigation Board’s regulations for the
representation of witnesses in agency
investigations. It covers representation
by attorneys of witnesses in depositions
or other situations where testimony is
compelled and representation by
attorneys or non-attorney
representatives of witnesses who are
appearing voluntarily for interviews.

DATES: Effective January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Raymond C. Porfiri, (202) 261-7600.

SUPPLEMENTARY INFORMATION: The
Chemical Safety and Hazard
Investigation Board (“CSB” or ‘“Board”’)
is mandated by law to “Investigate (or
cause to be investigated), determine and
report to the public in writing the facts,
conditions, and circumstances and the
cause or probable cause of any
accidental release [within its
jurisdiction] resulting in a fatality,
serious injury or substantial property
damages.” 42 U.S.C. 7412(r)(6)(C)(i).
The Board has developed practices and
procedures for conducting
investigations under this provision and
has determined that its procedures and
policies concerning witness
representation should be published in
the Federal Register and codified in the
Code of Federal Regulations for wider
public dissemination. These rules
codify the law concerning witness
representation as set forth in the
Administrative Procedure Act, 5 U.S.C.
555(b). Because they concern a matter of
agency organization, procedure, or
practice, notice-and-comment
procedures are not required and are not
provided here. 5 U.S.C. 553(b)(B).

It should be noted that CSB
administrative investigations are purely
investigatory and that the CSB lacks the
authority to determine anyone’s civil or
criminal liability, or make any other
determination depriving a person of life,

liberty or property. Its enabling statute
prohibits any part of the “conclusions,
findings, or recommendations of the
Board” from being admitted as evidence
or used in any other way in civil suits
arising from incidents investigated by
the CSB. 42 U.S.C. 7212(r)(6)(G).
Witnesses in CSB proceedings are not
targets of the investigation, do not have
their legal rights at issue, and as such
are not entitled to the sort of due
process protections that attend agency
adjudications. See Hannah v. Larche,
363 U.S. 420 (1960).

The Administrative Procedure Act
does, however, provide that witnesses
who are “compelled to appear in
person” before the agency may be
“accompanied, represented, and
advised by counsel, or if permitted by
the agency by other qualified
representative.” 5 U.S.C. 555(b). The
Board’s rule codifies this provision and
provides that witnesses compelled to
appear (normally for a deposition) may
be accompanied, represented, and
advised by an attorney. The Board, in its
discretion, has determined not to
provide for non-attorney representation
in such situations.

The CSB practice, which is being
codified in this final rule, provides
reasonable “‘ground rules” for attorney
participation in witness depositions. It
is modeled, in part, on the regulation of
the Federal Trade Commission, 16 CFR
2.9(b).

The CSB also is providing guidance to
witnesses who appear voluntarily for
interviews. In such circumstances, the
agency’s Investigator-in-Charge, in
consultation with the General Counsel,
may permit the witness to be
accompanied by an attorney or a non-
attorney representative, but there is no
right to such representation. The
Administrative Procedure Act does not
mandate a right to representation for
non-compulsory appearances. 5 U.S.C.
555(b).

Regulatory Flexibility Act

The Board, in accordance with the
Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed this regulation and
by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were

deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Dated: December 22, 2000.
Christopher W. Warner,
General Counsel.

List of Subjects in 40 CFR Part 1610,

Administrative practice and
procedure, Investigations.

For the reasons set forth in the
preamble, the Chemical Safety and
Hazard Investigation Board adds a new
40 CFR part 1610 as follows:

PART 1610—ADMINISTRATIVE
INVESTIGATIONS

Sec.
1610.1 Representation of witnesses in
investigations.

Authority: 42 U.S.C. 7412(r)(6)(C)(i),
7412(x)(6)(L), 7412(r)(6)(N)

§1610.1 Representation of witnesses in
investigations.

(a) Witnesses who are compelled to
appear. Witnesses who are compelled to
appear for a deposition (i.e., by
subpoena) are entitled to be
accompanied, represented, and advised
by an attorney as follows:

(1) Counsel for a witness may advise
the witness with respect to any question
asked where it is claimed that the
testimony or other evidence sought from
a witness is outside the scope of the
investigation, or that the witness is
privileged to refuse to answer a question
or to produce other evidence. For these
allowable objections, the witness or
counsel for the witness may object on
the record to the question or
requirement and may state briefly and
precisely the ground therefor. If the
witness refuses to answer a question,
then counsel may briefly state on the
record that counsel has advised the
witness not to answer the question and
the legal grounds for such refusal. The
witness and his or her counsel shall not
otherwise object to or refuse to answer
any question, and they shall not
otherwise interrupt the oral
examination.

(2) Any objections made will be
treated as continuing objections and
preserved throughout the further course
of the deposition without the necessity
for repeating them as to any similar line
of inquiry. Cumulative objections are
unnecessary. Repetition of the grounds
for any objection will not be allowed.

(3) Counsel for a witness may not, for
any purpose or to any extent not
allowed by paragraphs (a)(1) and (2) of
this section, interrupt the examination
of the witness by making any objections
or statements on the record.
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(4) Following completion of the
examination of a witness, counsel for
the witness may on the record request
the person conducting the deposition to
permit the witness to clarify any of his
or her answers. The grant or denial of
such request shall be within the sole
discretion of the person conducting the
deposition.

(5) The person conducting the
deposition shall take all necessary
action to regulate the course of the
deposition, to avoid delay, and to
prevent or restrain disorderly, dilatory,
obstructionist, or contumacious
conduct, or contemptuous language.
Such person shall, for reasons stated on
the record, immediately report to the
Board any instances where an attorney
has allegedly refused to comply with his
or her directions, or has allegedly
engaged in disorderly, dilatory,
obstructionist, or contumacious
conduct, or contemptuous language in
the course of the deposition. The Board
may thereupon take such further action,
if any, as the circumstances warrant,
including exclusion of that attorney
from further participation in the
particular investigation.

(b) Voluntary interviews. Witnesses
appearing voluntarily do not have a
right to have an attorney present during
questioning. The Investigator-in-Charge
(IIC), in consultation with the General
Counsel, may permit a witness to be
accompanied by an attorney or non-
attorney representative. If so
accompanied, the role of the attorney or
non-attorney representative is limited to
raising objections to questions that are
outside the scope of the investigation
and to advising the witness with respect
to any legal privilege such as, for
example, under the Fifth Amendment to
the U. S. Constitution. Attorney and
non-attorney representatives may not
represent more than one witness in each
investigation in this fashion, absent the
consent of the IIC and the General
Counsel.

[FR Doc. 01-288 Filed 1-4—01; 8:45 am]
BILLING CODE 6350-01-U

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1247

[STB Ex Parte No. 583]

Modification of the Class | Reporting
Regulations

AGENCY: Surface Transportation Board.
ACTION: Final rules.

SUMMARY: New regulations, requiring all
Class I railroads to report the number of
railroad cars loaded and terminated
annually are adopted. The new
reporting requirement will ensure the
continued availability of important
data—heretofore only voluntarily
reported to, and supplied to the Surface
Transportation Board (Board) by, the
Association of American Railroads
(AAR)—needed by the Board for
application of the Uniform Railroad
Costing System (URCS), its railroad cost
accounting system.
EFFECTIVE DATE: January 1, 2001.
FOR FURTHER INFORMATION CONTACT: Paul
A. Aguiar, (202) 565-1527 or H. Jeff
Warren, (202) 565—-1533. [Assistance for
the hearing impaired is available
through the Federal Information Relay
Service 1-800-877-8339.]
SUPPLEMENTARY INFORMATION: In a
Notice of Proposed Rulemaking (NPR)
served July 18, 2000, comments were
solicited on modifying Chapter X of the
Code of Federal Regulations Title 49,
Part 1247 to require Class I railroads to
submit a new report—Annual Report of
Cars Loaded and Cars Terminated (Form
STB-54). This new report would require
Class I railroads to report the number of
cars loaded and terminated during each
calendar year. Currently, the AAR
collects such data quarterly and
aggregates the information on a yearly
basis in its annual reports (AAR Form
CS—54-1) for each railroad.
Historically, we have relied on AAR
Form CS-54-1 to obtain certain inputs
for URCS. However, to ensure the
continued availability of these data, we
proposed that Class I railroads file an
abbreviated version of AAR Form CS—
54—1 with the Board. We proposed to
require the reporting of only that data
used as inputs for URCS—sections A
and B of AAR Form CS-54-1.
Comments on the NPR were filed by
the Western Coal Traffic League, United
Transportation Union-Illinois
Legislative Board (UTU-IL), and the
U.S. Department of Agriculture. All
three parties fully support the proposal.
In addition, UTU-IL suggests that we:
(1) Require the carriers to file quarterly,
as well as annual, information; (2) make
Form STB-54 data available for
inspection in our public reference room
rather than in the Office of Economics,
Environmental Analysis, and
Administration (OEEAA); and (3) adopt
a definition of “dependent short line”
railroads and require Class I railroads to
list their dependent short lines.?

1 Traffic loaded and terminated on dependent
short line railroads is to be reported by Class I
railroads as if it was loaded or terminated by the
Class I carrier.

We will adopt the proposed reporting
requirement supported by all
commenters. We decline, however, to
adopt UTU-IL’s additional proposals.
Regarding the suggestion to have
railroads file quarterly data, it would be
inappropriate to adopt the UTU-IL
proposal without first affording
railroads the opportunity to comment.
More importantly, we see no reason to
burden the railroads with filing
quarterly data that we would not use.
While UTU-IL contends that the filing
of quarterly data will assure “the
integrity of the process,” it has not
explained why that is so, and we fail to
see how filing such data would provide
any benefit.

In addition, we see no need to
maintain a second set of Form STB-54
data in our public reference room.
UTU-IL has not shown that housing the
data in OEEAA will place any
unreasonable burden on the public or
limit access to the information. Indeed,
all other cost and traffic data reported
by the railroads are available to the
public only in OEEAA and we have
received no reports of dissatisfaction
with this arrangement. Because the data
is used on a regular basis by OEEAA
staff, it is administratively most
practical to house the data where it is
used and UTU-IL has provided no
compelling reason to maintain a
duplicate set of data in the public
reference room.

Finally, under our proposal, we
expect the railroads to apply the term
“dependent short line”” in the same
manner as it has been applied in prior
years to compile AAR Form CS-54-1.
This will ensure comparability of data
from year-to-year. We see no need, and
UTU-IL has suggested none, to have
railroads provide a list of their
dependent short lines. Because it is our
longstanding policy not to burden the
industry by requiring the filing of
unneeded information, we reject this
proposal.

The regulations set forth below are
adopted and will be codified at 49 CFR
1247. Copies of Form STB-54 and its
instructions will be available on the
Board’s web site under forms (http://
www.stb.dot.gov/infoex1.htm#forms).
Alternatively, copies can be requested
by writing or calling the contact persons
listed above.

This action will not significantly
affect either the quality of the human
environment or energy conservation.

Because only large railroads will be
affected by the new reporting
requirement, we conclude that our
action will not have a significant
economic impact on a substantial
number of small entities within the
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meaning of the Regulatory Flexibility
Act.

List of Subjects in 49 CFR Part 1247

Freight, Railroads, Reporting and
recordkeeping requirements.

Decided: December 29, 2000.

By the Board, Chairman Morgan, Vice
Chairman Burkes, Commissioner Clyburn.
Vernon A. Williams,

Secretary.

For the reasons set forth above, Title
49, Part 1247 Report of Cars Loaded and
Cars Terminated is added to Chapter X
of the Code of Federal Regulations to
read as follows:

PART 1247—REPORT OF CARS
LOADED AND CARS TERMINATED

Authority: 49 U.S.C. 721, 10707, 11144,
11145.

§1247.1 Annual Report of Cars Loaded
and Cars Terminated.

Beginning with the reporting period
commencing January 1, 2001, and
annually thereafter, each Class I railroad
shall file Form STB-54, Annual Report
of Cars Loaded and Cars Terminated,
together with the accompanying
certification, with the Office of
Economics, Environmental Analysis,
and Administration (OEEAA), Surface
Transportation Board, Washington, DC
20243, within 90 days after the end of
the reporting year. Blank forms and
instructions are available on the Board’s
web site (http://www.stb.dot.gov/
infoex1.htm#forms) or can be obtained
by contacting OEEAA.

[FR Doc. 01-328 Filed 1-4—-01; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20
RIN 1018-AG08

Migratory Bird Hunting; Late Seasons
and Bag and Possession Limits for
Certain Migratory Game Birds

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule; correction.

SUMMARY: The U.S. Fish and Wildlife
Service (hereinafter Service or we)
published a document in the September
28, 2000, Federal Register prescribing
the hunting seasons, hours, areas, and

daily bag and possession limits for
general waterfowl seasons and those
early seasons for which States
previously deferred selection. This
document corrects errors in the season
dates and other pertinent information
for the States of Florida, Idaho, and
Tennessee.

DATES: This rule was effective on
September 29, 2000.

FOR FURTHER INFORMATION CONTACT: Jon
Andrew, Chief, Division of Migratory
Bird Management, U.S. Fish and
Wildlife Service, Department of the
Interior, (703) 358—-1714.

SUPPLEMENTARY INFORMATION: In the
September 28, 2000, Federal Register
(65 FR 58314), we published a final rule
prescribing hunting seasons, hours,
areas, and daily bag and possession
limits for general waterfowl seasons,
certain other migratory bird seasons,
and those early seasons for which States
previously deferred selection. The rule
contained errors in the introductory
language for several sections and entries
for Florida, Idaho, and Tennessee,
which are discussed briefly below and
corrected by this notice.

We received public comment on the
proposed rules for the seasons and
limits established by the September 28
final rule. We addressed these
comments in the August 23, 2000, (65
FR 51496) and September 27, 2000, (65
FR 58152) Federal Register. The
corrections are typographical in nature
and involve no change in substance in
the contents of the prior proposed and
final rules.

§20.104 [Corrected]

1. On page 58316 under the heading
Seasons, limits, and shooting hours for
rails, woodcock, and common snipe, the
second introductory paragraph is
corrected to read “Shooting and
hawking hours are one-half hour before
sunrise until sunset, except as otherwise
restricted by State regulations. Area
descriptions were published in the
August 23, 2000, (65 FR 51496) and
September 27, 2000, (65 FR 58152)
Federal Register.”

2. On page 58316 under the heading
Pacific Flyway, the heading “Idaho” is
inserted above the heading Nevada;
under the heading Idaho, the
subheading “Zone 1" is inserted; across
from the subheading Zone 1, the season
dates of “Oct. 7—Jan. 19" are inserted in
the column for common snipe; under
the subheading Zone 1, the subheading
“Zomne 2 & 3” is inserted; across from the

subheading Zone 2 & 3, the season dates
of “Oct. 7-Oct. 18 & Oct. 21-Jan. 21" are
inserted in the column for common
snipe.

§20.105 [Corrected]

1. On page 58317 under the heading
Seasons, limits, and shooting hours for
waterfowl, coots, and gallinules, the
second introductory paragraph is
corrected to read “Shooting and
hawking hours are one-half hour before
sunrise until sunset, except as otherwise
restricted by State regulations. Area
descriptions were published in the
August 23, 2000, (65 FR 51496) and
September 27, 2000, (65 FR 58152)
Federal Register.”

2. On page 58325 under the heading
Tennessee, subheading Geese,
subheading Light Geese, the possession
limit of “30” is corrected to read
“none.”

3. On page 58330 under the heading
Florida, the season dates “Jan. 27 &’ are
corrected to read “Jan. 27 & 28.”

§20.107 [Corrected]

1. On page 58332 footnote (3) is
corrected to read, ‘“Harvests of
trumpeter swans will be limited by
quotas established in the September 27,
2000, Federal Register (65 FR 58152).
When it has been determined that the
quota of trumpeter swans allotted to
Nevada and Utah will have been filled,
the season for taking of any swan
species in the respective State will be
closed by either the Director upon
giving public notice through local
information media at least 48 hours in
advance of the time and date of closing,
or by the State through State regulations
with such notice and time (not less than
48 hours) as they deem necessary.”

§20.109 [Corrected]

1. On page 58332 under the heading
Extended seasons, limits, and hours for
taking migratory game birds by falconry,
the second introductory paragraph is
corrected to read “Hawking hours are
one-half hour before sunrise until
sunset, except as otherwise restricted by
State regulations. Area descriptions
were published in the August 23, 2000,
(65 FR 51496) and September 27, 2000,
(65 FR 58152) Federal Registers.”

Dated: December 15, 2000.
Kenneth L. Smith,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 01-372 Filed 1-4—-01; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 212
[INS. No. 1696-95]
RIN 1115-AD96

Establishing Criteria for Determining
Countries Whose Citizens Are
Ineligible for the Transit Without Visa
(TWOV) Program

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed rule.

SUMMARY: The Transit Without Visa
(TWOV) program allows the
Immigration and Naturalization Service
(Service), acting jointly with the
Department of State, to waive the
passport and visa requirement for aliens
from certain countries who request
immediate and continuous transit
privileges through the United States.
This rule proposes to amend Service
regulations by removing the list of those
countries that are ineligible to
participants in the TWOV program from
the regulation. In its place the Service
proposes to publish and update the list
of countries that are ineligible to
participate in the TWOV Program by
Federal Register notice. This rule also
sets forth a non-exhaustive list of factors
that may be considered in determining
those countries whose citizens or
nationals are ineligible for the TWOV
program.

The criteria established in this rule
will allow the Service to identify
ineligible countries and provide for a
regular review of all countries to
determine their eligibility for
participation in the TWOV program.
DATES: Written comments must be
submitted on or before March 6, 2001.
ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW., Room 5307,
Washington, DC 20536. To ensure

proper handling please reference INS
No. 1696-95 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514—3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Robert Hutnick, Assistant Chief
Inspector, Inspections Division,
Immigration and Naturalization Service,
425 I Street, NW., Room 4064,
Washington, DC 20536, telephone (202)
616-7499.

SUPPLEMENTARY INFORMATION:

What Is the Authority for Participation
in the TWOV Program?

Section 212(d)(4)(C) of the
Immigration and Nationality Act (Act)
provides authority for the Attorney
General acting jointly with the Secretary
of State to waive nonimmigrant visa
requirements for aliens who are
proceeding in immediate and
continuous transit through the United
States and are using a carrier which has
entered into a contract with the Service
authorized under section 233(c) of the
Act. This contract is an Immediate and
Continuous Transit Agreement, Form I-
426, also known as a TWOV Agreement.

What Changes Are Proposed in This
Rule?

This rule proposes to amend
§ 212.1(f)(2) by removing the list of
countries ineligible to participate in the
TWOV program (see Department of
State regulation published elsewhere in
this issue of the Federal Register).
Instead, the Service, in conjunction with
the Department of State, is proposing to
publish and update the list of countries
whose citizens or nationals are
ineligible to participate in the TWOV
Program by notice published in the
Federal Register. This rule also sets
forth the authority of the Service and
the Department of State to designate
citizens or nationals of certain countries
to be ineligible to participate in the
TWOV program. It also provides a non-
exhaustive list of factors to be
considered in determining whether
citizens or nationals of a particular
country should not be eligible for
participation in the TWOV program.

How Will Citizens From Ineligible
Countries Know They Are Ineligible for
the TWOV Programs?

The Service and the Department of
State will compile a revised list of
countries ineligible for the TWOV
privilege and from time to time, will
publish this list as a notice in the
Federal Register. The Service and
Department of State will review this list
periodically and publish by notice in
the Federal Register any additions or
deletions. The list will be made
available upon written request to the
Service’s Headquarters Office of
Inspections or on the Service’s website.

What Other Changes Is the Service
Making in This Proposed Rule?

This rule also proposes to amend
§212.1(f)(1) by revising the reference to
section “238(d)” of the Act to read
“233(c)”. This is a necessary conforming
change to reflect the current provision
of law, as amended by the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, which grants
the Attorney General the power to enter
into contracts with transportation lines
to guarantee the passage through the
United States in immediate and
continuous transit of aliens destined for
foreign countries.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule governs whether a
citizen or national from a participant
country may use the TWOV program.
These aliens are not considered small
entities as that term is defined under in
5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
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Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in cost
or prices; or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, the Office of Management
and Budget has waived its review
process under section 6(a)(3)(A).

Executive order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive order 12988 Civil Justice
Reform

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Passports and Visas.

Accordingly, part 212 of chapter I of
title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227, 1228, 1252; 8
CFR part 2.

2. Section 212.1 is amended by:

a. Revising the reference to “238(d)”
to read: “233(c)” in the first sentence in
paragraph (f)(1); and by

b. Revising paragraph (f)(2), to read as
follows:

§212.1 Documentary requirements for
nonimmigrants.
* * * * *

(f]***

(2) Unavailability to transit. (i)
Notwithstanding the provisions of
paragraph (f)(1) of this section, the
waiver of the passport and visa
requirement is not available to an alien
who is a citizen or national of a country
designated by the Service and the
Department of State to be ineligible. The
Service and Department of State may
designate such countries based on a
variety of considerations including, but
not limited to, the following:

(A) Whether citizens or nationals of
the country have abused the transit
without visa privilege in the past;

(B) Whether citizens or nationals of
the country have a high nonimmigrant
visa refusal rate;

(C) Whether there is an insurrection
or instability in the country, such that
citizens or nationals of the country
should apply for nonimmigrant visas to
ensure that they are not intending
immigrants;

(D) Whether a significant number of
citizens or nationals of the country are
linked to terrorist activity, narcotics
trafficking, or international criminal
activity;

(E) Whether the President has issued
a proclamation under section 212(f) of
the Act suspending or restricting the
entry of citizens or nationals of the
country; or,

(F) Whether the country poses
significant security concerns.

(ii) By notice in the Federal Register,
the Service, acting jointly with the
Department of State, shall review
periodically and publish an updated list
of countries ineligible for transit
without visa privileges.

(iii) A list of countries whose citizens
or nationals are ineligible for TWOV
privileges will be maintained by the
Service’s Headquarters Office of
Inspections and is available upon
written request.

Dated: December 21, 2000.
Mary Ann Wyrsch,

Acting Commissioner, Immigration and
Naturalization Service.

[FR Doc. 01-355 Filed 1-4—-01; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-284—-AD]
RIN 2120-AA64

Airworthiness Directives; Various
Transport Category Airplanes
Equipped With Certain Air Traffic
Control (ATC) Transponders
Manufactured by Rockwell Collins

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
various transport category airplanes
equipped with certain Mode C air traffic
control (ATC) transponders
manufactured by Rockwell Collins, Inc.
This proposal would require testing
each transponder; replacing certain
parts in any transponder which fails the
initial test and performing additional
test(s); and making repairs, as necessary
so that the transponder passes the test.
This proposal is prompted by reports
that indicate that the equipment used to
conduct earlier tests of certain
transponders did not detect certain
malfunctions. An airplane equipped
with such malfunctioning transponders
could transmit inaccurate data
concerning its altitude to a nearby
airplane equipped with the traffic alert
and collision avoidance system (TCAS
1I), causing the TCAS II to issue an
erroneous resolution advisory to the
pilot. The actions specified by the
proposed AD are intended to prevent
transmission of inaccurate data
concerning altitude from one airplane to
another, which could cause the pilot
receiving the data to change course,
either ascending or descending, and
possibly lead to a mid-air collision or
near mid-air collision.

DATES: Comments must be received by
February 20, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2000—NM-—
284-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
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Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-284—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Rockwell Collins, Inc., 400 Collins Road
NE; Cedar Rapids, Iowa 52498. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Peter Skaves, Aerospace Engineer,
ANM-111, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2795; fax (425)
227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket. Commenters wishing the FAA
to acknowledge receipt of their
comments submitted in response to this
action must submit a self-addressed,

stamped postcard on which the
following statement is made:
“Comments to Docket Number 2000-
NM-284—-AD.” The postcard will be
date stamped and returned to the
commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-284—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Related Rulemaking
AD 99-23-22

On November 4, 1999, the FAA issued
AD 99-23-22, amendment 39-11418 (64
FR 61493, November 12, 1999),
applicable to various transport category
airplanes equipped with Mode C air
traffic control (ATC) transponders with
single Gillham code altitude input. That
action was prompted by reports of
eleven incidents, each of which
involved an airplane equipped with
Mode C transponders and a second
nearby airplane equipped with the
traffic alert and collision avoidance
system (TCAS II). In these incidents, the
airplane equipped with the Mode C
transponders transmitted inaccurate
data regarding its altitude to the other
airplane. AD 99-23-22 required
repetitive tests to detect discrepancies of
the transponders and other equipment
associated with transmission of an
airplane’s altitude—aincluding the air
data computer and certain wiring
connections. The AD also required
repairs, if necessary, and reports of the
findings (both positive and negative) of
the initial and the repetitive tests to the
FAA. The actions required by that AD
were intended to prevent an airplane
equipped with one or two
malfunctioning Mode C ATC
transponders from transmitting such
inaccurate altitude data to a nearby
airplane equipped with TCAS II,
causing the TCAS II to issue an
erroneous resolution advisory to the
pilot to ascend or descend to avoid the
other airplane. Such an incident could
result in a decrease of separation
between the two airplanes, possibly
leading to a mid-air collision or a near
mid-air collision.

AD 99-23-22 R1

On December 10, 1999, the FAA
issued AD 99-23-22 R1, amendment
39-11473 (64 FR 70181, December 16,
1999), to extend certain compliance
times and limit the applicability of AD
99-23-22.

AD 99-23-22 R2

On April 7, 2000, the FAA issued AD
99-23-22 R2, amendment 39-11686 (65
FR 21133, April 20, 2000), to rescind
AD 99-23-22 R1, because test data
collected since issuance of AD 99-23—
22 R1 demonstrated that repetitive tests
of the transponders, air data computer,
and certain wiring connections were no
longer necessary. Approximately 8
percent of the tests indicated that the
Mode C transponders were transmitting
erroneous altitude data. Of the tests that
indicated a malfunction, over 50 percent
were caused by failure of the
transponders rather than failure of the
air data computer or the wiring
connections. Many of the transponders
that failed were of a particular type
manufactured by Rockwell Collins, Inc.
The FAA concluded, on the basis of
those results, that continued repetitive
tests on the subject airplane models
were unnecessary, since the corrective
actions had been accomplished on all
transport category airplanes identified
in AD 99-23-22 and AD 99-23-22 R1.
In addition, the FAA determined that
the repetitive tests required by AD 99—
23-22 R1 could result in increased or
accelerated component wear, which
could contribute to malfunctioning of
the Mode C ATC transponders, resulting
in transmission of additional inaccurate
data concerning the altitude of an
airplane.

Since Issuance of AD 99-23-22 R2

In the preamble to AD 99-23-22 R2,
the FAA indicated that the agency was
conducting further reviews to determine
whether there was a systemic failure of
the transponders. The FAA added that
it might consider further rulemaking to
address problems with the Mode C ATC
transponder. Since the issuance of AD
99-23-22 R2, Rockwell Collins, Inc., the
manufacturer of the transponders, has
advised that use of more sensitive
testing equipment is detecting a higher
malfunction rate in Mode C
transponders than had been detected
earlier. This finding suggests the need
for further testing of certain Rockwell
Collins Mode G ATC transponders,
including those which had been tested
previously and had apparently been
functioning properly.

On May 25, 2000, Rockwell Collins,
Inc. issued Service Information Letter
(SIL) 00—1, which pertained to the
621A-3 transponder (with part number
522—2703—-XXX). The document,
subtitled “621A-3 Transponder
Overhaul Manual Test Equipment
Modification Recommendation,”
indicates that some operators using ATC
ramp tester model number 601 (ATC—
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601) to verify performance of Mode C
transponders with single Gillham
encoded altitude input were
experiencing a high reject rate of the
621A-3 transponders manufactured by
Rockwell Collins, Inc. The service letter
states that the ATC—601 ramp tester is
capable of detecting out-of-tolerance
errors in the framing pulse width,
whereas the ATC—600 ramp tester
previously used to test the transponders
did not detect these pulse width errors.

Explanation of Relevant Service
Information

Rockwell Collins, Inc. has issued
temporary revisions to the 621A-3 ATC
Transponder Overhaul Manual with
Nlustrated Parts List to provide a more
rigorous performance test of the Mode C
ATC transponders. The revisions are
Temporary Revision No. 34—44-00-38,
dated April 20, 2000, and Temporary
Revision No. 34-44-00-39, dated May
23, 2000.

Rockwell Collins, Inc. SIL 00-1 refers
to Rockwell Collins Service Bulletin
621A—-3-34-21, Revision 1, dated
November 14, 1975, which provides
information on modification of the
transponder by replacing the transmitter
tube and resistor.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of the same
type design, the proposed AD would
require testing each transponder;
replacing the transmitter tube and the
resistor in any transponder which fails
the initial test and performing
additional test(s); and making repairs, as
necessary, so that the transponder
passes the test. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition.

Cost Impact

There are approximately 800
airplanes with transponders with the
affected part in the worldwide fleet. The
FAA estimates that approximately 400
airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 4 work hours
per airplane to accomplish the proposed
test, and that the average labor rate is
$60 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$96,000, or $240 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would

accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by the
following new airworthiness directive
(AD):

Transport Category Airplanes: Docket
2000-NM-284—AD.

Applicability: Transport category airplanes,
certificated in any category, equipped with

Rockwell Collins Mode C 621A—3 Air Traffic
Control (ATC) transponder(s), part number
(P/N) 522-2703-XXX (where XXX is any
series number).

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent transmission of inaccurate data
concerning altitude from one airplane to
another, which could cause the pilot
receiving the data to change course, either
ascending or descending, and possibly lead
to a mid-air collision or near mid-air
collision, accomplish the following:

Testing

(a) Within 6 months after the effective date
of this AD: Perform a pulse width test to
detect malfunctions of any Mode C 621A-3
ATC transponder(s) equipped with P/N 522—
2703-XXX, where XXX is any part number,
in accordance with Rockwell Collins Air
Transport Systems Overhaul Manual with
Ilustrated Parts List, Temporary Revision
No. 34-44-00-38, dated April 20, 2000.

Replacement

(b) If the pulse width test required by
paragraph (a) of this AD detects malfunction
of a transponder: Prior to further flight,
replace the transmitter tube and resistor, in
accordance with Rockwell Collins Service
Bulletin 621A—-3-34-21, Revision 1, dated
November 14, 1975, and repeat the pulse
width test specified in paragraph (a) of this
AD.

Repair

(c) If the follow-up pulse width test
required by paragraph (b) of this AD detects
malfunction of a transponder: Prior to further
flight, repair the transponder, air data
computer, or wiring connections between
them, in accordance with the applicable
Mode C transponder component maintenance
manual and airplane maintenance manual. If
the repair information is not available in the
applicable manual, prior to further flight,
repair the transponder in accordance with a
method approved by the Manager, Airplane
and Flight Crew Interface Branch, ANM-111,
FAA, Transport Airplane Directorate.

Note 2: The airplane may be operated in
accordance with the provisions and
limitations specified in the FAA-approved
Master Minimum Equipment List (MMEL),
provided that only one Mode C transponder
on the airplane is inoperative.
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Reporting Requirements

(d) Submit a report of the results (both
positive and negative) of the tests required by
paragraph (a) and (b) of this AD to: Peter
Skaves, Aerospace Engineer, ANM-111,
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; fax (425) 227-1320. The report
must be submitted within 60 days from the
time of the transponder test. It must include
the part number of the Mode “C”
transponder(s) and whether corrective action
was required. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Airplanes
and Flight Crew Interface Branch, ANM-111.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
or Avionics Inspector, who may add
comments and then send it to the Manager,
Airplane and Flight Crew Interface Branch,
ANM-111.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Airplane and
Flight Crew Interface Branch, ANM-111.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 29, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-341 Filed 1-4-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 99-NM-371-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-100, —200, and —300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of

proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to certain Bombardier
Model DHC-8-100, —200, and —300
series airplanes, that continues to
require a one-time detailed visual
inspection to detect damage of the
ladder plates and access cover areas of
the upper surface of the wings, repair,
if necessary, and installation of new O-
ring seals. That proposal was prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. This new
action revises the inspection
requirements of the proposed rule by
correcting a reference to a repair
manual. The actions specified by this
new proposed AD are intended to
prevent damage of the upper wing
ladder plates, which could result in
displacement of the adjacent channel
seals and consequent reduced lightning
strike protection of the fuel tanks.
DATES: Comments must be received by
January 30, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
371-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227—-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 99—-NM-371-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garrett Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James E. Delisio, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 10 Fifth Street,

Third Floor, Valley Stream, New York
11581; telephone (516) 256—7521; fax
(516) 568—2716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-371-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-371-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to certain
Bombardier Model DHC-8-100, —200,
and —300 series airplanes, was
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published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on February 10, 2000 (65 FR
6565). That NPRM would have required
a one-time detailed visual inspection to
detect damage of the ladder plates and
access cover areas of the upper surface
of the wings, repair, if necessary, and
installation of new O-ring seals. That
NPRM was prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority.

Comments

Due consideration has been given to
the comments received in response to
the original NPRM:

Requests to Correct a Reference to a
Bombardier Repair Manual

One commenter requests correcting a
reference to a repair manual in the
original NPRM. That commenter states
that the limits for correcting fretting
corrosion are included in the Generic
Structural Repair Schemes Manual PSM
1-8-3RS instead of in the Structural
Repair Manual, as cited in paragraphs
(a)(2) and (a)(3) of the original NPRM. A
second commenter agrees with the first
commenter’s statements.

The FAA concurs that Generic
Structural Repair Schemes Manual PSM
1-8-3RS is one of the correct references
for specifying the limits for correcting
fretting and corrosion. A second
appropriate reference is Generic
Structural Repair Schemes Manual PSM
1-82—-3RS (Chapter 57 Contents and
Repair Index). We point out that
Bombardier Service Bulletin 8-57—41,
Revision ‘C’ dated August 4, 2000, cites
both of those references. In light of this,
we have added both references in
paragraphs (a)(2) and (a)(3) of this
supplemental NPRM.

Requests To Change the Revision Level
of the Service Bulletin

Two commenters state that the
original NPRM should cite Bombardier
Service Bulletin 8-57—41, Revision “B”’,
dated December 22, 1999, instead of
Revision “A”, dated July 28, 1999. One
of the commenters adds that Revision
“B” includes procedures for inspecting
the long-range fuel tanks.

Although the FAA does not concur
that Revision “B” of the service bulletin
should be cited, we have cited a later
revision of the service bulletin, Revision
“C”, in this supplemental NPRM.
Revision “C” includes additional
changes and corrections to earlier
revisions of the service bulletin, adds
additional work for the operators, and
revises the inspection and installation
procedures for long-range fuel tanks. We

have changed the reference in paragraph
(a) of this supplemental NPRM to cite
Revision “C” of the service bulletin.

Requests To Extend the Compliance
Time

Two commenters request extending
the compliance time for the one-time
detailed visual inspection and the
corrective actions specified by the
original NPRM. Both commenters state
that the compliance time of 60 days is
too restrictive and will result in
airplanes being removed from service
for an extended downtime. They also
consider that a 60-day compliance time
would cause particular problems for
U.S. operators with large fleets of Model
DHC-8 series airplanes. One of the
commenter suggests extending the
compliance time to 12 months, and adds
that its 10-year service history shows
that no significant instances of corrosion
or fretting occurred on its airplanes with
the larger O-ring seals installed. That
same commenter adds that Canadian
airworthiness directive CF—99-20
specified a compliance time of 5 months
for a much smaller fleet. The second
commenter suggests that the action
specified by the original NPRM be
accomplished at the next maintenance
period when the fuel tanks are accessed.

The FAA partially concurs with the
commenters’ requests to extend the
compliance time. Analysis of the data
sent by both commenters, which
includes long-term service history,
shows that the use of larger O-ring seals
has not presented a serious problem in
the U.S. fleet. For these reasons, we
have extended the compliance time
from 60 days to 9 months after the
effective date of this AD, or at the next
maintenance period during which the
fuel tanks are accessed, whichever
occurs earlier.

We consider that such an extension
will avoid grounding airplanes
unnecessarily, while ensuring timely
replacement of the seals. We have
revised paragraph (a) of this proposed
AD accordingly.

Requests To Allow the Use of
Alternative Solvents

One commenter states that the
previously referenced service bulletin
specifies the use of solvents that
typically are not available [or are not
approved] for use in the United States.
The commenter suggests that the
original NPRM should allow operators
to use other appropriate solvents that do
not pose significant safety hazards for
maintenance personnel. This would
avoid requiring operators to request an
alternative method of compliance
(AMOC) for using other appropriate

solvents. A second commenter agrees
with the first commenter’s statements.

The FAA concurs with the
commenters’ suggestions to allow
operators to make repairs using
alternative solvents that are approved
per standard industry maintenance
practices without having to request an
AMOC. We have added Note 3 in this
proposed AD to notify operators of such
an alternative.

Explanation of Applicability

The Canadian airworthiness directive
specifies, for certain Model DHC-8
series airplanes, serial numbers 003
through 543. However, the service
bulletin specifies serial numbers 003
through 528 and 531, and clarifies that
the specified modification will be
incorporated before delivery on
applicable Model DHG-8 series
airplanes, having serial numbers 529,
530, and 532 through 543. For this
reason, the applicability of this
supplemental NPRM parallels the
effectivity of the service bulletin.

Conclusion

Since the scope of the originally
proposed rule has been expanded, the
FAA has determined that it is necessary
to reopen the comment period to
provide additional opportunity for
public comment.

Cost Impact

There are approximately 516 Model
DHC-8-100, —200, and —300 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
235 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 6 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$84,600, or $360 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
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Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket 99-NM-371-AD.
Applicability: Model DHC—8-100, —200,
and —300 series airplanes, having serial
numbers 003 through 528 inclusive and 531;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.

The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent damage of the upper wing
ladder plates, which could result in
displacement of the adjacent channel seals
and consequent reduced lightning strike
protection of the fuel tanks, accomplish the
following:

Inspection and Repair

(a) Within 9 months or at the next
maintenance period during which the fuel
tanks are accessed after the effective date of
this AD, whichever occurs earlier: Perform a
one-time detailed visual inspection to detect
damage (i.e., fretting and/or corrosion) of the
ladder plates and access cover areas of the
upper surface of the wings per paragraph
LA, IILB., or IL.C., as applicable, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-57—41, Revision ‘C’, dated
August 4, 2000.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no damage is detected, prior to
further flight, install new 0.103-inch-
diameter O-ring seals per paragraph IIL.A.,
III.B., or III.C., as applicable, of the
Accomplishment Instructions of the service
bulletin.

(2) If any damage is detected that is within
the limits specified in Generic Structural
Repair Schemes Manual PSM 1-8-3RS or
PSM 1-82-3RS (Chapter 57 Contents and
Repair Index), before further flight, repair the
damage per Generic Structural Repair
Schemes Manual PSM 1-8-3RS or PSM 1—
82—3RS (Chapter 57 Contents and Repair
Index), and install new 0.103-inch-diameter
O-ring seals per paragraph III.A., IIL.B., or
II.C., as applicable, of the Accomplishment
Instructions of the service bulletin.

(3) If any damage is detected that is outside
the limits specified in Generic Structural
Repair Schemes Manual PSM 1-8-3RS or
PSM 1-82-3RS (Chapter 57 Contents and
Repair Index), before further flight, repair per
a method approved by the Manager, New
York Aircraft Certification Office (ACO),
FAA, and install new 0.103-inch-diameter O-
ring seals.

Note 3: Although the Bombardier service
bulletin includes references to solvents that
are not available for use in the United States,
operators may use appropriate substitute
solvents per standard industry maintenance
practices.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
ACO, FAA. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, New York ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(c) Special flight permits may be issued per
§§21.197 and 21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199) to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Note 5: The subject of this AD is addressed
in Canadian airworthiness directive CF-99—
20, dated July 20, 1999.

Issued in Renton, Washington, on
December 29, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-342 Filed 1-4—-01; 8:45 am]
BILLING CODE 4910-13-U

SOCIAL SECURITY ADMINISTRATION
20 CFR Parts 404 and 416
[Regs. Nos. 4 and 16]

RIN 0960-AE97

Federal Old-Age, Survivors and
Disability Insurance and Supplemental
Security Income for the Aged, Blind,
and Disabled; Scheduling Video
Teleconference Hearings Before
Administrative Law Judges

AGENCY: Social Security Administration
(SSA).
ACTION: Notice of proposed rulemaking.

SUMMARY: We propose to revise our
rules to allow us to schedule video
teleconference (VTC) hearings before
administrative law judges (ALJs). We
also propose to revise our rules so that
if we schedule a VTC hearing for
someone who does not want one, we
will schedule a traditional, in-person
hearing; that is, a hearing where all
participants are at the same location. We
also will schedule an in-person hearing
if an individual objects to an expert
witness testifying by VTC. We are
proposing these revisions to provide us
with greater flexibility in scheduling
and holding hearings, to improve
hearing process efficiency and to extend
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another service delivery option to our
customers.

DATES: To be sure that your comments
are considered, we must receive them
no later than March 6, 2001.
ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Social Security, P.O.
Box 17703, Baltimore, MD 21235-7703;
sent by telefax to (410) 966—2830; sent
by e-mail to regulations@ssa.gov; or
delivered to the Office of Process and
Innovation Management, Social Security
Administration, L2109 West Low Rise
Building, 6401 Security Boulevard,
Baltimore, MD 21235—6401 between 8
a.m. and 4:30 p.m. on regular business
days. Comments may be inspected
during these hours by making
arrangements with the contact person
shown below.

FOR FURTHER INFORMATION CONTACT:
Georgia E. Myers, Regulations Officer,
Office of Process and Innovation
Management, Social Security
Administration, L2109 West Low Rise,
6401 Security Boulevard, Baltimore, MD
21235-6401, (410) 965-3632 or TTY 1—
800-988-5906, for information about
this notice. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet web site, Social Security
Online, at www.SSA.gov.
SUPPLEMENTARY INFORMATION:

Background

Nationally, over 500,000 requests for
a hearing before an ALJ are filed with us
each year. Hearings have traditionally
been held with all participants (the
party(ies) to the hearing, the ALJ, and,
as appropriate, the representative,
medical and/or vocational expert
witness(es), or a translator) present at
the same location: either a hearing office
or a remote hearing location. (To
accommodate those individuals who do
not live near a hearing office AL]Js hold
hearings at remote hearing locations
which are generally at least 75 miles
from a hearing office.) Approximately
40 percent of hearings are held at
remote hearing locations.

To make travel to remote hearing
locations as cost effective as possible,
hearing offices wait until they have a
sufficient number of requests for hearing
to schedule a full day or, if travel to a
remote hearing location requires an
overnight stay, more than one day of
hearings. Because of the need to accrue
a docket, ALJs travel to some remote
hearing locations infrequently. Because
many remote hearing locations are in
less-populous areas, it can be difficult to
find an appropriate expert witness(es),

which may further delay scheduling a
hearing. ALJs also travel from their
assigned hearing offices to assist other
hearing offices when the need arises.

Whether to conduct hearings at
remote locations or assist other hearing
offices, the time ALJs spend traveling
could be used to perform other
adjudicatory responsibilities.

In 1996 we published Social Security
Ruling (SSR) 96—10p, Electronic Service
Delivery (61 FR 68808). In SSR 96—10p,
we explained that we planned to
explore ways for our customers to do
business with us electronically. We also
explained that we would not require
customers to do business with us
electronically, but that we would use
technology to provide options for
different service deliveries. Video
teleconferencing was one of the
technologies we identified as having the
potential to serve our customers better.
(A video teleconference provides real-
time transmission of audio and video
between two or more locations and
permits individuals to see, hear, and
speak with each other as though they
were at the same location.)

We recently completed tests in which
we conducted video teleconference
hearings between the Huntington, West
Virginia, hearing office and its
Prestonburg, Kentucky, remote location;
the Albuquerque, New Mexico, hearing
office and its El Paso, Texas, remote
location; and the West Des Moines,
Iowa, hearing office with tie-in to the
TIowa Communications Network (ICN).
(The ICN is a statewide network that
places video teleconferencing facilities
within about 20 miles of most lowa
residents.) We asked individuals to
participate in the tests, but did not
schedule a VTC hearing until we
received an individual’s written
concurrence.

All three sites had some equipment
problems, particularly at the beginning
of the tests. Although we rescheduled
delayed hearings as quickly as possible,
some representatives advised their
clients not to elect a video
teleconference hearing based on their
initial experiences, especially in the
Albuquerque-El Paso and Huntington-
Prestonburg tests. In those two tests, an
individual who elected a video
teleconference hearing still had to travel
to a remote hearing location; the same
remote hearing location to which he or
she would have had to travel for an in-
person hearing. Thus, although having a
video teleconference hearing at either of
these sites had the potential to provide
a more expeditious hearing, there was
no travel benefit to the individual.
Because participation rates at
Huntington-Prestonburg and

Albuquerque-El Paso were low we have
not attempted to draw inferences about
customer service or satisfaction from
these tests.

Our experience was very different in
Iowa, where we were not limited to
using an established remote hearing
location but had the benefit of the wide-
ranging ICN. In Iowa, no one electing a
video teleconference hearing had to
travel more than about 20 miles from his
or her home to have a hearing. The
participation rate for the Iowa test was
over 40 percent; that is, of the
individuals to whom we offered a
hearing, over 40 percent agreed to have,
and had, a video teleconference hearing.

SSA surveyed participants from the
three tests to assess customer
satisfaction with video teleconference
hearings. A large percentage of the Iowa
respondents rated the VTC hearing as
“convenient” or “very convenient,” and
overall service as either “good” or “very
good.” Test data show that processing
time for video teleconference hearings
was substantially less than for in-person
remote location hearings during the
same time period, and that the ratio of
hearings held to hearings scheduled was
significantly higher for video
teleconference hearings than for in-
person hearings. Being able to hold
hearings as scheduled increases our
efficiency because we do not have to
recontact the individual to determine
why he or she did not appear at a
scheduled hearing nor reschedule the
hearing (which can be time consuming,
especially when an expert witness(es)
has been scheduled to testify). Further,
an ALJ does not spend time waiting for
someone who does not appear, as would
be the case in an in-person remote
location hearing.

Based on all these factors—customer
satisfaction, ability to provide more
timely hearings, savings in ALJ travel
time, faster case processing, and higher
ratio of hearings held to hearings
scheduled—we decided that conducting
hearings by VTC is an efficient service
delivery alternative. We also decided
that scheduling a VTC hearing, rather
than asking someone to elect a VIC
hearing, would improve hearing office
efficiency and would permit us to
provide faster access to a hearing for
some individuals.

We plan to begin using video
teleconferencing facilities in the
servicing area of a hearing office when
the Associate Commissioner of the
Office of Hearings and Appeals
determines that hearings can be
conducted more efficiently in that area
by video teleconferencing than by
conducting traditional, in-person
hearings where all the participants are
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at the same location. We foresee initially
scheduling VTC hearings where we
could provide faster access to a hearing
because otherwise:

* We would need to accrue a docket
for a remote hearing location.

e An ALJ would need to travel to
assist another hearing office.

e An expert witness(es) or
appropriate medical specialist(s) would
not be available for a hearing location.
(In such a case, all participants could be
at different locations; for example, the
ALJ at a hearing office, the individual at
a remote hearing site or another hearing
office, and the expert witness(es) at a
third location.)

At first, we plan to locate most remote
VTC hearing sites either in space where
we have a long-term lease or in another
federal building. We are investigating
sharing VTC facilities with other federal
agencies and states, and, if we can
ensure privacy, we may eventually rent
commercial space to expand VTC
hearings as a service delivery option.
Regardless of the type of facility, we
will make certain that:

* The individual has the same access
to the hearing record as he or she would
have with an in-person hearing.

e There is a means of transmitting
and receiving additional evidence
between all locations and all
participants.

» An assistant is present at the VTC
hearing site to operate the equipment
and provide other help, as required.

* The audio/video transmission is
secure and the individual’s privacy is
protected.

We will follow the same procedures
for audiotaping VTC hearings that we do
for in-person hearings but will not
videotape VTC hearings. We also will
not necessarily schedule a VTC hearing
for someone who asks for one. In many
locations, especially in the near term,
we may not have the capability to
accommodate the request. As access to
video teleconferencing expands, we will
accommodate requests for VTC hearings
as space and time permit. Should there
be a problem with the VTC equipment,
before or during a hearing, we will
reschedule the hearing as we do now
when unforeseen circumstances require
us to reschedule a hearing: at the
earliest time possible based on the
request for hearing filing date.

Despite the fact that conducting
hearings by VTC has the potential to
improve customer service, under these
regulations we will not require anyone
to have a VTC hearing who does not
want one. Under these regulations, if an
individual objects to having a VTC
hearing or to an expert witness(es)
testifying by VTC we will schedule an

in-person hearing. In both instances, we
will reschedule the hearing at the
earliest time possible based on the
request for hearing filing date.

To ensure that an individual fully
understands the right to decline to have
a VTC hearing or to have an expert
witness(es) testify by VTC, the notice of
VTC hearing will clearly state:

* What it means to have a VTC
hearing.

+ That we have scheduled a VTC
hearing for him or her or have
scheduled an expert witness(es) to
testify by VTC.

» That we will schedule an in-person
hearing if the individual tells us he or
she does not want a VTC hearing or
does not want an expert witness(es) to
testify by VTC.

* How to tell us if he or she does not
want to have a VTC hearing or does not
want an expert witness(es) to testify by
VTC.

We will collect information about

VTC hearings to ensure that individuals:

* Understand they are not required to
have a VTC hearing or to have an expert
witness(es) testify by VTC.

* Know how to tell us if they do not
want a VTC hearing or do not want an
expert witness(es) to testify by VTC.

* Receive a full and fair hearing.
and to ensure that:

» There is no significant difference in
the outcome of in-person and VTC
hearings.

* We maintain a high degree of
accuracy in our hearing decisions.

Proposed Changes

We propose to revise 20 CFR 404.929
and 416.1429 to state that we will
conduct hearings by VTC, in addition to
in-person hearings at which all
participants are present at the same
location. We propose to revise 20 CFR
404.936 and 416.1436 to state that we
may schedule a VTC hearing or an
expert witness(es) to testify by Video
teleconference, and if we do, and an
individual tells us he or she wants an
in-person hearing, we will schedule an
in-person hearing. We propose to revise
20 CFR 404.938 and 416.1438 to state
that if we schedule your hearing as a
video teleconference hearing, or if we
schedule a witness to appear at the
hearing by video teleconference, the
notice of hearing will provide
information about a VTC hearing and
about how you can tell us that you do
not want to have a VTC hearing or have
an expert witness testify by video
teleconference.

Electronic Version

The electronic file of this document is
available on the date of publication in

the Federal Register on the Internet site
for the Government Printing Office,
http://www.access.gpo.gov/su docs/
aces/aces140.html. It is also available
on SSA’s Internet site, SSA Online, at
http://www.ssa.gov.

Clarity of the Proposed Rules

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. In addition to
your substantive comments on these
proposed rules, we invite your
comments on how to make the rules
easier to understand. For example:

—Have we organized the material to suit
your needs?

—Are the requirements in the rules
clearly stated?

—Do the rules contain technical
language or jargon that isn’t clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rules easier to understand?

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules do
not meet the criteria for a significant
regulatory action under Executive Order
12866. Therefore, they are not subject to
OMB review.

Regulatory Flexibility Act

We certify that these proposed rules,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities
because they affect only individuals.
Therefore, a regulatory flexibility
analysis as provided in the Regulatory
Flexibility Act, as amended, is not
required.

Paperwork Reduction Act

There is a reporting requirement in
proposed §§404.936 and 416.1436,
which requires individuals to notify us
if they object to having their hearing
conducted or an expert witness(es)
testify by video teleconference. As
required by the Paperwork Reduction
Act of 1995, we have submitted a copy
of this information collection
requirement to OMB for its review.
Other organizations and individuals
desiring to submit comments on the
information collection requirements
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should direct them to the Office of
Information and Regulatory Affairs,
OMB, New Executive Office Building,
Room 3208, Washington, DC 20503,
ATTENTION: OMB Desk Officer for
SSA.

The public reporting burden for this
collection of information is estimated to
average 10 minutes per response. This
includes the time it will take to
understand what is needed, gather the
necessary facts, and provide the
information needed. Under our near-
term capability to conduct video
teleconference hearings, we expect there
will be 3,000 requests per year.
Therefore, the annual reporting burden
is expected to be 500 hours. If you have
any comments or suggestions on this
estimate, write to the Social Security
Administration, ATTN: Reports
Clearance Officer, 1-A—-21 Operations
Building, Baltimore, MD 21235.

SSA is soliciting comments from the
public in order to:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

 Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and

* Minimize the burden of the
collection of information on those who
are to respond including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques, or
other forms of information technology
(e.g., permitting electronic submission
of responses).

» (Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.003, Social
Security-Special Benefits for Persons Aged 72
and Over; 96.004, Social Security-Survivors
Insurance; 96.006, Supplemental Security
Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Old-age, survivors and
disability insurance, Reporting and

recordkeeping requirements, Social
security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability

benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: December 22, 2000.
Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons set out in the
preamble, we propose to amend subpart
J of part 404 and subpart N of part 416
of chapter III of title 20 of the Code of
Federal Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a), (b),
(d)-(h), and (j), 221, 225, and 702(a)(5) of the
Social Security Act (42 U.S.C. 401(j), 404(f),
405(a), (b), (d)-(h), and (j), 421, 425, and
902(a)(5); 31 U.S.C. 3720A; sec. 5, Pub. L. 97—
455, 96 Stat. 2500 (42 U.S.C. 405 note); secs.
5, 6(c)-(e), and 15, Pub. L. 98-460, 98 Stat.
1802 (42 U.S.C. 421 note).

2. Section 404.929 is revised to read
as follows:

§404.929 Hearing before an administrative
law judge—general.

If you are dissatisfied with one of the
determinations or decisions listed in
§404.930 of this part you may request
a hearing. The Associate Commissioner
for Hearings and Appeals, or his or her
delegate, shall appoint an
administrative law judge to conduct the
hearing. If circumstances warrant, the
Associate Commissioner, or his or her
delegate, may assign your case to
another administrative law judge. At the
hearing you may appear in person (that
is, where all participants are present at
the same location) or by video
teleconference, submit new evidence,
examine the evidence used in making
the determination or decision under
review, and present and question
witnesses. The administrative law judge
who conducts the hearing may ask you
questions. He or she shall issue a
decision based on the hearing record. If
you waive your right to appear at the
hearing, either in person or by video
teleconference, the administrative law
judge will make a decision based on the
evidence that is in the file and any new
evidence that may have been submitted
for consideration.

3. Section 404.936 is revised to read
as follows:

8§404.936 Time, place and type of hearing
before an administrative law judge.

(a) We may schedule your hearing by
video teleconference if we determine
that it is more efficient to do so and the

technology is available in the area
where you live. You will receive a
written notice if we schedule a video
teleconference hearing for you. The
notice will tell you that if you do not
want the hearing held by video
teleconference, you must tell us so as
explained in the notice, and we will
schedule an in-person hearing for you.

(b) If we determine that it is not more
efficient or if the technology is not
available in the area where you live, we
will schedule an in-person hearing for
you. The administrative law judge sets
the time and the place for the in-person
hearing.

(c) The administrative law judge may
change the site and/or time of the
videoconference hearing or the time and
place of the in-person hearing, if it is
necessary. After sending you reasonable
notice of the proposed action, the
administrative law judge may adjourn or
postpone the hearing or reopen it to
receive additional evidence any time
before he or she notifies you of a hearing
decision. We hold hearings in the 50
States, the District of Columbia,
American Samoa, Guam, the Northern
Mariana Islands, the Commonwealth of
Puerto Rico and the Virgin Islands.

(d) If you object to the site and/or time
of your scheduled videoconference
hearing or to the time and/or place of
your scheduled in-person hearing, you
must notify the administrative law judge
at the earliest possible opportunity
before the time set for the hearing. You
must state the reason for your objection
and state the site and/or time you want
the videoconference hearing to be held
or the time and/or place you want the
in-person hearing to be held. If at all
possible, the request should be in
writing. The administrative law judge
will change the site and/or time of the
videoconference hearing or the time
and/or place of the in-person hearing if
you have good cause, as determined
under paragraphs (e)(1) and (2) of this
section. Section 404.938 of this part
provides procedures we will follow
when you do not respond to a notice of
hearing.

(e) The administrative law judge will
find good cause for changing the site
and/or time of your scheduled
videoconference hearing or the time
and/or place of your scheduled in-
person hearing, and will reschedule
your hearing if your reason is one of the
following circumstances and is
supported by the evidence:

(1) You or your representative are
unable to attend or to travel to the
scheduled hearing because of a serious
physical or mental condition,
incapacitating injury, or death in the
family; or
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(2) Severe weather conditions make it
impossible to travel to the hearing.

(f) In determining whether good cause
exists in circumstances other than those
set out in paragraph (e) of this section,
the administrative law judge will
consider your reason for requesting the
change, the facts supporting it, and the
impact of the proposed change on the
efficient administration of the hearing
process. Factors affecting the impact of
the change include, but are not limited
to, the effect on the processing of other
scheduled hearings, delays which might
occur in rescheduling your hearing, and
whether any prior changes were granted
to you. Examples of such other
circumstances, which you might give for
requesting a change in the time or place
of the hearing, include, but are not
limited to, the following:

(1) You have attempted to obtain a
representative but need additional time;

(2) Your representative was appointed
within 30 days of the scheduled hearing
and needs additional time to prepare for
the hearing;

(3) Your representative has a prior
commitment to be in court or at another
administrative hearing on the date
scheduled for the hearing;

(4) A witness who will testify to facts
material to your case would be
unavailable to attend the scheduled
hearing and the evidence cannot be
otherwise obtained;

(5) Transportation is not readily
available for you to travel to the hearing;

(6) You live closer to another hearing
location; or

(7) You are unrepresented, and you
are unable to respond to the notice of
hearing because of any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) which you may have.

4. Section 404.938 is revised to read
as follows:

§404.938 Notice of hearing before an
administrative law judge.

(a) General notice information: After
your hearing has been scheduled, we
will mail notice of the hearing to you at
your last known address, or give the
notice to you by personal service, unless
you have indicated in writing that you
do not wish to receive this notice. The
notice will be mailed or served at least
20 days before the hearing. The notice
of hearing will contain a statement of
the specific issues to be decided and tell
you that you may designate a person to
represent you during the proceedings.
The notice will also contain an
explanation of the procedures for
requesting a change in the time or place
of your hearing, a reminder that if you
fail to appear at your scheduled hearing

without good cause, the ALJ] may
dismiss your hearing request and other
information about the scheduling and
conduct of your hearing. If you or your
representative do not acknowledge
receipt of the notice of hearing, we will
attempt to contact you for an
explanation. If you tell us that you did
not receive the notice of hearing, an
amended notice will be sent to you by
certified mail. See §404.936 of this part
for the procedures we will follow in
deciding whether the time of your
scheduled videoconference hearing or
the time or place of your scheduled in-
person hearing will be changed if you
do not respond to the notice of hearing.

(b) Hearing via video conferencing: If
we determine that it is more efficient
and if the technology is available in the
area where you live, we will schedule
your hearing as a video teleconference.
If we schedule a video teleconference
for you, your notice, in addition to the
information in paragraph (a) of this
section, will also clearly state what it
means to have a video teleconference
hearing and if we have scheduled an
expert witness(es) to testify by video
teleconference. The notice will contain
an explanation of how to let us know if
you do not want to have a video
teleconference hearing or do not want
an expert witness to testify via video
teleconference. We will schedule an in-
person hearing for you if you tell us that
you do not want a video teleconference
hearing or do not want an expert
witness to testify via video
teleconference. Your notice will also
contain an explanation of the
procedures for requesting a change in
the time of your scheduled
videoconference hearing.

(c) For a hearing in-person before an
administrative law judge: If we
determine that it is not more efficient or
if the technology is not available in the
area where you live, an in-person
hearing will be scheduled for you.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND AND DISABLED

Subpart N—[Amended]

5. The authority citation for subpart N
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); 31 U.S.C. 3720A.

6. Section 416.1429 is revised to read
as follows:

§416.1429 Hearing before an
administrative law judge—general.

If you are dissatisfied with one of the
determinations or decisions listed in

§416.1430 of this part you may request
a hearing. The Associate Commissioner
for Hearings and Appeals, or his or her
delegate, shall appoint an
administrative law judge to conduct the
hearing. If circumstances warrant, the
Associate Commissioner, or his or her
delegate, may assign your case to
another administrative law judge. At the
hearing you may appear in person (that
is, where all participants are present at
the same location) or by video
teleconference, submit new evidence,
examine the evidence used in making
the determination or decision under
review, and present and question
witnesses. The administrative law judge
who conducts the hearing may ask you
questions. He or she shall issue a
decision based on the hearing record. If
you waive your right to appear at a
hearing, either in person or by video
teleconference, the administrative law
judge will make a decision based on the
evidence that is in the file and any new
evidence that may have been submitted
for consideration.

7. Section 416.1436 is revised to read
as follows:

§416.1436 Time, place and type of hearing
before an administrative law judge.

(a) We may schedule your hearing by
video teleconference if we determine
that it is more efficient to do so and the
technology is available in the area
where you live. You will receive a
written notice if we schedule a video
teleconference hearing for you. The
notice will tell you that if you do not
want the hearing held by video
teleconference, you must tell us so as
explained in the notice, and we will
schedule an in-person hearing for you.

(b) If we determine that it is not more
efficient or if the technology is not
available in the area where you live, we
will schedule an in-person hearing for
you. The administrative law judge sets
the time and the place for the in-person
hearing.

(c) The administrative law judge may
change the site and/or time of the
videoconference hearing or the time and
place of the in-person hearing, if it is
necessary. After sending you reasonable
notice of the proposed action, the
administrative law judge may adjourn or
postpone the hearing or reopen it to
receive additional evidence any time
before he or she notifies you of a hearing
decision. We hold hearings in the 50
States, the District of Columbia, and the
Northern Mariana Islands.

(d) If you object to the site and/or time
of your scheduled videoconference
hearing or to the time and/or place of
your scheduled in-person hearing, you
must notify the administrative law judge
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at the earliest possible opportunity
before the time set for the hearing. You
must state the reason for your objection
and state the site and/or time you want
the videoconference hearing to be held
or the time and/or place you want the
in-person hearing to be held. If at all
possible, the request should be in
writing. The administrative law judge
will change the site and/or time of the
videoconference hearing or the time
and/or place of the in-person hearing if
you have good cause, as determined
under paragraphs (e)(1) and (2) of this
section. Section 416.1438 of this part
provides procedures we will follow
when you do not respond to a notice of
hearing.

(e) The administrative law judge will
find good cause for changing the site
and/or time of your scheduled
videoconference hearing or the time
and/or place of your scheduled in-
person hearing, and will reschedule
your hearing if your reason is one of the
following circumstances and is
supported by the evidence:

(1) You or your representative are
unable to attend or to travel to the
scheduled hearing because of a serious
physical or mental condition,
incapacitating injury, or death in the
family; or

(2) Severe weather conditions make it
impossible to travel to the hearing.

(f) In determining whether good cause
exists in circumstances other than those
set out in paragraph (e) of this section,
the administrative law judge will
consider your reason for requesting the
change, the facts supporting it, and the
impact of the proposed change on the
efficient administration of the hearing
process. Factors affecting the impact of
the change include, but are not limited
to, the effect on the processing of other
scheduled hearings, delays which might
occur in rescheduling your hearing, and
whether any prior changes were granted
to you. Examples of such other
circumstances, which you might give for
requesting a change in the time or place
of the hearing, include, but are not
limited to, the following:

(1) You have attempted to obtain a
representative but need additional time;

(2) Your representative was appointed
within 30 days of the scheduled hearing
and needs additional time to prepare for
the hearing;

(3) Your representative has a prior
commitment to be in court or at another
administrative hearing on the date
scheduled for the hearing;

(4) A witness who will testify to facts
material to your case would be
unavailable to attend the scheduled
hearing and the evidence cannot be
otherwise obtained,;

(5) Transportation is not readily
available for you to travel to the hearing;

(6) You live closer to another hearing
location; or

(7) You are unrepresented, and you
are unable to respond to the notice of
hearing because of any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) which you may have.

8. Section 416.1438 is revised to read
as follows:

§416.1438 Notice of a hearing before an
administrative law judge.

(a) General notice information: After
your hearing has been scheduled, we
will mail notice of the hearing to you at
your last known address, or give the
notice to you by personal service, unless
you have indicated in writing that you
do not wish to receive this notice. The
notice will be mailed or served at least
20 days before the hearing. The notice
of hearing will contain a statement of
the specific issues to be decided and tell
you that you may designate a person to
represent you during the proceedings.
The notice will also contain an
explanation of the procedures for
requesting a change in the time or place
of your hearing, a reminder that if you
fail to appear at your scheduled hearing
without good cause, the ALJ] may
dismiss your hearing request and other
information about the scheduling and
conduct of your hearing. If you or your
representative do not acknowledge
receipt of the notice of hearing, we will
attempt to contact you for an
explanation. If you tell us that you did
not receive the notice of hearing, an
amended notice will be sent to you by
certified mail. See §416.1436 of this
part for the procedures we will follow
in deciding whether the time of your
scheduled videoconference hearing or
the time or place of your scheduled in-
person hearing will be changed if you
do not respond to the notice of hearing.

(b) Hearing via video conferencing: If
we determine that it is more efficient
and if the technology is available in the
area where you live, we will schedule
your hearing as a video teleconference.
If we schedule a video teleconference
for you, your notice, in addition to the
information in paragraph (a) of this
section, will also clearly state what it
means to have a video teleconference
hearing and if we have scheduled an
expert witness(es) to testify by video
teleconference. The notice will contain
an explanation of how to let us know if
you do not want to have a video
teleconference hearing or do not want
an expert witness to testify via video
teleconference. We will schedule an in-
person hearing for you if you tell us that

you do not want a video teleconference
hearing or do not want an expert
witness to testify via video
teleconference. Your notice will also
contain an explanation of the
procedures for requesting a change in
the time of your scheduled
videoconference hearing.

(c) For a hearing in-person before an
administrative law judge: If we
determine that it is not more efficient or
if the technology is not available in the
area where you live, an in-person
hearing will be scheduled for you.

[FR Doc. 01-319 Filed 1-4—-01; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF STATE

22 CFR Part 41
[Public Notice 3533]
RIN 1400-AA48

Bureau of Consular Affairs; Visas:
Documentation of Nonimmigrants
Under the Immigration and Nationality
Act—Amendment of Transit Without
Visa (TWOV) List.

AGENCY: Bureau of Consular Affairs,
Department of State.

ACTION: Proposed rule, with request for
comments.

SUMMARY: This rule proposes to amend
the Department of State regulation that
allows for a waiver of the visa and
passport requirement under the Transit
Without Visa (TWOV) Program
authorized under section 233 of the
Immigration and Nationality Act (INA)
for citizens of certain countries who are
in immediate and continuous transit
through the United States. The
Department proposes to remove from
the current regulation the list of
countries ineligible to participate in the
TWOV Program and to publish a
separate list which will be updated and
published periodically.

This rule also sets forth the criteria,
which among other factors, will be used
in determining which countries will be
ineligible for the TWOV privilege.
DATES: Interested persons should submit
comments on or before March 6, 2001.
ADDRESSES: Submit comments, in
duplicate, to the Chief, Legislation and
Regulations Division, Visa Services,
Department of State, Washington, D.C.
20522-0113.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Chief, Legislation and
Regulations Division, Visa Office, Room
L603-C, SA-1, Department of State,
Washington, D.C. 20520-0106, (202)
663—1204; or e-mail: odomhe@state.gov.



Federal Register/Vol. 66, No. 4/Friday, January 5, 2001/Proposed Rules

1065

SUPPLEMENTARY INFORMATION:

Background/Waiver Authority

Section 212(d)(4)(C) of the
Immigration and Nationality Act (INA)
provides authority for the Secretary of
State, acting jointly with the Attorney
General, to waive the passport and/or
visa requirement for a nonimmigrant
who is in immediate and continuous
transit through the United States and is
using a carrier that has entered into a
Transit Without Visa (TWQOV)
Agreement as provided in INA 233(c).

Since TWOV does not involve the
issuance of a visa, the Department’s role
in the day-to-day administration of the
TWOV program is minimal.

Therefore, the Department’s
regulation at 22 CFR 41.2(i), for the most
part, is merely a restatement of the INS
regulation on the same subject. The
Department does become involved,
however, in designating those countries
whose citizens are ineligible for the
TWOV privilege.

How will the Regulation Be Changed

Amending the List of Ineligible
Countries

The current regulation provides a list
of countries whose citizens are
ineligible for the TWOV privilege. The
Department proposes to amend this
regulation by removing the list of
ineligible countries from the regulation
and afterward, periodically, to publish
such a list it in a Federal Register
Notice. This will allow the Department
to review and publish any revised list
more frequently and more easily.

Determining Ineligibility to TWOV

In this rule the Department proposes
criteria which will be used in
determining for the purpose of
publishing the list in the Federal
Register those countries whose citizens
will be ineligible to transit without visa.
The list is not exhaustive. Other
relevant factors, as determined by the
Department and the INS, may be
considered as well.

Based on these criteria, and other
relevant factors, the Department and
INS intend to periodically compile an
updated list of countries whose citizens
are ineligible for the waiver privilege
and to publish the list in a notice in the
Federal Register.

What Is the Authority for Allowing or
Prohibiting Transit Without Visa

Section 212(d)(4)(C) of the
Immigration and Nationality Act (INA)
provides the authority for the Secretary
of State, acting jointly with the Attorney
General, to waive the passport and/or
visa requirement for a nonimmigrant

who is in immediate and continuous
transit through the United States and is
using a carrier that has entered into a
Transit Without Visa (TWQV)
Agreement as provided in INA 233(c)

Who Determines Which Countries Can
Transit Without a Visa

Since TWOV does not involve the
issuance of a visa, the Department’s role
in the day-to-day administration of the
TWOV program is minimal. Therefore,
the Department’s regulation at 22 CFR
41.2(i), for the most part, is merely a
restatement of the INS regulation on the
same subject. The Department does
become involved, however, in the
designation of those countries whose
citizens are ineligible to utilize the
TWOV. The current regulation provides
a list of ineligible countries.

What Criteria Will Be Considered in
Determining Eligibility to TWOV

Along with other factors which the
Department and the INS have
determined relevant, the Department
will consider.

(i) Whether citizens of the country
have abused this waiver privilege in the
past;

(ii) Whether citizens of the country
have a high nonimmigrant visa refusal
rate;

(iii) Whether there is insurrection or
instability in the country, such that
citizens of the country should apply for
visas to ensure that they are not
intending immigrants;

(iv) Whether a significant number of
citizens of the country are linked to
terrorist activity, narcotics trafficking, or
international criminal activity;

(v) Whether the President has issued
a proclamation under section INA 212(f)
pertaining to citizens of the country; or

(vi) Whether the country poses
significant security concerns.

Proposed Rule

How Will the Department of State
Amend Its Regulations

The Department of State proposes to
amend 22 CFR 41.2(i) by removing the
list of countries for which the transit
without visa privilege is not available.
After consideration of the criteria
outlined above, the Department and the
INS propose to publish and update a list
of countries whose citizens are
ineligible for the TWOV privilege.

What Effect Will This Rule Have on
Aliens Currently Excluded From the
TWOV Privilege

This is a proposed rule and, therefore,
does not affect aliens currently excluded
from the TWOV privilege. Any changes
to the list of ineligible aliens will take

effect upon publication of a final rule.
At the time of publication of the final
rule, the Department will also publish a
separate notice designating those
countries whose citizens are ineligible
for the TWOV privilege. The
Department and the INS will review and
update this list periodically.

Administrative Procedure Act

The Department is publishing this
rule as a proposed rule, with a 60-day
provision for public comments.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule, to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, and the Office of
Management and Budget has waived its
review process under section 6(a)(3)(A).

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements. The information
collection requirement (Form OF-156)
contained by reference in this rule was
previously approved for use by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

List of Subjects in 22 CFR Part 41

Aliens, Nonimmigrants, Passports and
visas.

In view of the foregoing, the
Department amends 22 CFR as follows:

PART 41—[AMENDED]

1. The authority citation continues to
read as follows:

Authority: 8 U.S.C. 1104; Pub. L. 105-277,
112 Stat. 2681 et. seq.

2. Section 41.2 is amended by revising
paragraph (i)(2) and adding paragraph
(i)(3) to read as follows:

§41.2 Waiver by Secretary of State and
Attorney General of passport and/or visa
requirements for certain categories of
nonimmigrants.

* * * * *

(i) Aliens in immediate transit without
visa (TWOV). * * *

(2) Notwithstanding the provisions of
paragraph (i)(1) of this section, an alien
is not eligible for this waiver if the alien
is a national of a country whose citizens
the Secretary of State and/or the
Attorney General have designated to be
ineligible to transit the United States
without a visa. The Department and the
INS may designate such nationalities
based on a variety of considerations
including, but not limited to, the
following:

(i) Whether citizens of the country
have abused this waiver privilege in the
past;

(ii) Whether citizens of the country
have a high nonimmigrant visa refusal
rate;

(iii) Whether there is insurrection or
instability in the country, such that
citizens of the country should apply for
visas to ensure that they are not
intending immigrants;

(iv) Whether a significant number of
citizens of the country are linked to
terrorist activity, narcotics trafficking, or
international criminal activity;

(v) Whether the President has issued
a proclamation under section INA 212(f)
pertaining to citizens of the country; or

(vi) Whether the country poses
significant security concerns.

(3) The Secretary of State, acting
jointly with the Attorney General, will
review periodically and publish in the
Federal Register an updated list of
countries whose citizens they have
determined are ineligible to transit
without visa.

Dated: September 15, 2000.
Maura Harty,
Acting Assistant Secretary for Consular
Affairs.
[FR Doc. 01-357 Filed 1-4—-01; 8:45 am|
BILLING CODE 4710-06-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-116468-00]
RIN 1545-AY43

Minimum Cost Requirement Permitting
the Transfer of Excess Assets of a
Defined Benefit Pension Plan to a
Retiree Health Account

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed Income Tax Regulations
relating to the minimum cost
requirement under section 420, which
permits the transfer of excess assets of
a defined benefit pension plan to a
retiree health account. Pursuant to
section 420(c)(3)(E), these proposed
regulations provide that an employer
who significantly reduces retiree health
coverage during the cost maintenance
period does not satisfy the minimum
cost requirement of section 420(c)(3). In
addition, these proposed regulations
clarify the circumstances under which
an employer is considered to have
significantly reduced retiree health
coverage during the cost maintenance
period. This document also provides a
notice of public hearing on these
regulations.

DATES: Written or electronic comments
must be received by March 6, 2001.
Requests to speak (with outlines of oral
comments to be discussed) at the public
hearing scheduled for March 15, 2001,
must be received by February 21, 2001.
ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-116468-00), room

5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:M&SP:RU (REG-116468-00),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
regslist.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Vernon S.
Carter or Janet A. Laufer, (202) 622—
6060; concerning submissions, Treena
Garrett, (202) 622—7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

The Revenue Reconciliation Act of
1990 (Pub. L. 101-508)(104 Stat. 1388),
section 12011, added section 420 of the
Internal Revenue Code (Code), a
temporary provision permitting certain
qualified transfers of excess pension
assets from a non-multiemployer
defined benefit pension plan to a health
benefits account (defined as an account
established and maintained under
section 401(h) of the Code (401(h)
account)) that is part of the plan.! One
of the conditions of a qualified section
420 transfer was that the employer
satisfy a maintenance of effort
requirement in the form of a “minimum
cost requirement” under which the
employer was required to maintain
employer-provided retiree health
expenditures for covered retirees, their
spouses, and dependents at a minimum
dollar level for a 5-year cost
maintenance period, beginning with the
taxable year in which the qualified
transfer occurs.

The Uruguay Round Agreements Act
(Pub. L. 103-465)(108 Stat. 4809)

1 Section 420(a)(1) and (2) provide that the trust
that is part of the plan is not treated as failing to
satisfy the qualification requirements of section 401
(a) or (h) of the Code, and no amount is includable
in the gross income of the employer maintaining the
plan, solely by reason of such transfer. Also, section
420(a)(3) provides that a qualified transfer is not
treated as either an employer reversion for purposes
of section 4980 or a prohibited transaction for
purposes of section 4975.

In addition, Title I of the Employee Retirement
Income Security Act of 1974 (88 Stat. 829), as
amended (ERISA), provides that a qualified transfer
pursuant to section 420 is not a prohibited
transaction under ERISA (ERISA section 408(b)(13))
or a prohibited reversion of assets to the employer
(ERISA section 403(c)(1)). ERISA also provides
certain notification requirements with respect to
such qualified transfers.
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(December 8, 1994), extended the
availability of section 420 through
December 31, 2000. In conjunction with
the extension, Congress modified the
maintenance of effort rules for plans
transferring assets for retiree health
benefits so that employers could take
into account cost savings realized in
their health benefit plans. As a result,
the focus of the maintenance of effort
requirement was shifted from health
costs to health benefits. Under this
“benefit maintenance requirement,”
which applied to qualified transfers
made after December 8, 1994, an
employer had to maintain substantially
the same level of employer-provided
retiree health coverage for the taxable
year of the transfer and the following 4
years. The level of coverage required to
be maintained was based on the
coverage provided in the taxable year
immediately preceding the taxable year
of the transfer.

The Tax Relief Extension Act of 1999
(title V of H.R. 1180, the Ticket to Work
and Work Incentives Improvement Act
of 1999) (Pub. L. 106-170,113 Stat 1860)
(TREA—99) extended section 420
through December 31, 2005. In
conjunction with this extension, the
minimum cost requirement was
reinstated as the applicable
“maintenance of effort” provision (in
lieu of requiring the maintenance of the
level of coverage) for qualified transfers
made after December 17, 1999. Because
the minimum cost requirement relates
to per capita cost, an employer could
satisfy minimum cost requirement by
maintaining the average cost even
though the employer defeats the
purpose of the maintenance of effort
requirement by reducing the number of
people covered by the health plan. In
response to concerns regarding this
possibility, TREA—99 also added section
420(c)(3)(E), which requires the
Secretary of the Treasury to prescribe
such regulations as may be necessary to
prevent an employer who significantly
reduces retiree health coverage during
the cost maintenance period from being
treated as satisfying the minimum cost
requirement of section 420(c)(3). If the
minimum cost requirement of section
420(c)(3) is not satisfied, the transfer of
assets from the pension plan to the
401(h) account is not a “qualified
transfer”” to which the provisions of
section 420(a) apply.

Explanation of Provisions

These proposed regulations would
provide that the minimum cost
requirement of section 420(c)(3) is not
met if the employer significantly
reduces retiree health coverage during
the cost maintenance period. The

proposed regulations would measure
whether this occurs by looking at the
number of individuals (retirees, their
spouses, and dependents) who lose
coverage during the cost maintenance
period as a result of employer actions,
measured on both an annual basis and
a cumulative basis.

In determining whether an employer
has significantly reduced retiree health
coverage, the regulations would provide
that the employer does not satisfy the
minimum cost requirement if the
percentage decrease in the number of
individuals provided with applicable
health benefits that is attributable to
employer action exceeds 10% in any
year, or if the sum of the annual
percentage decreases during the cost
maintenance period exceeds 20%. The
10% annual limit would not apply to a
taxable year that begins before February
5, 2001.

The regulations would provide a
broad definition of employer action,
including not only plan amendments
but also situations in which other
employer actions, such as the sale of all
or part of the employer’s business,
operate in conjunction with the existing
plan terms to have the indirect effect of
ending an individual’s coverage. The
definition of employer action would
include plan amendments that are
executed before the cost maintenance
period but take effect during the cost
maintenance period, unless the
amendment occurred before the later of
December 18, 1999, and 5 years before
the start of the cost maintenance period.

The regulations contain a special rule
that addresses situations in which an
employer adopts plan terms that
establish eligibility for health coverage
for some individuals, but provide that
those same individuals lose health
coverage upon the occurrence of a
particular event or after a stated period
of time. In those cases, an individual is
not counted as having lost health
coverage by reason of employer action
merely because that individual’s
coverage ends upon the occurrence of
the event or after the stated period of
time.

Under the proposed regulation, when
an individual’s coverage ends by reason
of a sale of all or part of the employer’s
business, the individual is counted as
an individual losing coverage by reason
of employer action. The proposed
regulation contains no exceptions from
this rule even if the buyer provides
coverage for such individuals (on the
implicit assumption that the buyer
rarely undertakes to provide such
coverage to retirees in these
transactions). Comments are specifically
requested as to (1) the circumstances, if

any, in which buyers commonly provide
the seller’s retirees, and their spouses
and dependents, with health coverage
following a corporate transaction, and
(2) in such cases, criteria that should
apply to the replacement coverage in
determining whether to treat those
individuals as not having lost coverage.

Proposed Effective Date

The regulations are proposed to be
applicable to transfers of excess pension
assets on or after December 18, 1999.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
(8) copies) or electronic comments that
are submitted timely to the IRS. The IRS
and Treasury Department specifically
request comments on the clarity of the
proposed rule and how it may be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for March 15, 2001, beginning at 10 a.m.
in the IRS Auditorium, Seventh Floor,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC. Due to building security
procedures, visitors must enter at the
10th Street entrance, located between
Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.
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The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments must submit
written comments and an outline of the
topics to be discussed and time to be
devoted to each topic (a signed original
and eight (8) copies) by February 21,
2001. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Vernon S. Carter and
Janet A. Laufer, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the IRS
and Treasury Department participated
in their development.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding a new
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805, 26 U.S.C.
420(c)(3)(E) * * *

Par. 2. Section 1.420-1 is added to
read as follows:

§1.420-1 Significant reduction in retiree
health coverage during the cost
maintenance period.

(a) In general. Notwithstanding
section 420(c)(3)(A), the minimum cost
requirements of section 420(c)(3) are not
met if the employer significantly
reduces retiree health coverage during
the cost maintenance period.

(b) Significant reduction—(1) In
general. An employer significantly
reduces retiree health coverage during
the cost maintenance period if, for any
taxable year during the cost
maintenance period, either —

(i) The employer-initiated reduction
percentage for that taxable year exceeds
10%; or

(ii) The sum of the employer-initiated
reduction percentages for that taxable
year and all prior taxable years during
the cost maintenance period exceeds
20%.

(2) Special rule for certain taxable
years. Notwithstanding paragraph
(b)(1)(i) of this section, an employer will
not be treated as significantly reducing

retiree health coverage for a taxable year
that begins before February 5, 2001,
merely because the employer-initiated
reduction percentage for that taxable
year exceeds 10%.

(3) Employer-initiated reduction
percentage. The employer-initiated
reduction percentage for any taxable
year is the fraction B/A, expressed as a
percentage, where

A = The total number of individuals (retired
employees plus their spouses plus their
dependents) receiving coverage for
applicable health benefits as of the day
before the first day of the taxable year.

B = The total number of individuals included
in A whose coverage for applicable
health benefits ended during the taxable
year by reason of employer action.

(4) Employer action—(i) General rule.
For purposes of paragraph (b)(3) of this
section, an individual’s coverage for
applicable health benefits ends during a
taxable year by reason of employer
action, if on any day within the taxable
year, the individual’s eligibility for
applicable health benefits ends as a
result of a plan amendment or any other
action of the employer (e.g., the sale of
all or part of the employer’s business)
that, in conjunction with the plan terms,
has the effect of ending the individual’s
eligibility. An employer action is taken
into account for this purpose regardless
of when the employer action actually
occurs (e.g., the date the plan
amendment is executed), except that
employer actions occurring before the
later of December 18, 1999, and the date
that is 5 years before the start of the cost
maintenance period are disregarded.

(ii) Special rule. Notwithstanding
paragraph (b)(4)(i) of this section,
coverage for an individual will not be
treated as having ended by reason of
employer action merely because such
coverage ends under the terms of the
plan if those terms were adopted
contemporaneously with the provision
under which the individual became
eligible for retiree health coverage.

(c) Definitions. The following
definitions apply for purposes of this
section:

(1) Applicable health benefits.
Applicable health benefits means
applicable health benefits as defined in
section 420(e)(1)(C).

(2) Cost maintenance period. Cost
maintenance period means the cost
maintenance period as defined in
section 420(c)(3)(D).

(d) Examples. The following examples
illustrate the application of this section:

Example 1. (i) Employer W maintains a
defined benefit pension plan that includes a
401(h) account and permits qualified
transfers that satisfy section 420. The number
of individuals receiving coverage for

applicable health benefits as of the day before
the first day of Year 1 is 100. In Year 1,
Employer W makes a qualified transfer under
section 420. There is no change in the
number of individuals receiving health
benefits during Year 1. As of the last day of
Year 2, applicable health benefits are
provided to 99 individuals, because 2
individuals became eligible for coverage due
to retirement and 3 individuals died in Year
2. During Year 3, Employer W amends its
health plan to eliminate coverage for 5
individuals, 1 new retiree becomes eligible
for coverage and an additional 3 individuals
are no longer covered due to their own
decision to drop coverage. Thus, as of the last
day of Year 3, applicable health benefits are
provided to 92 individuals. During Year 4,
Employer W amends its health plan to
eliminate coverage under its health plan for
8 more individuals, so that as of the last day
of Year 4, applicable health benefits are
provided to 84 individuals. During Year 5,
Employer W amends its health plan to
eliminate coverage for 8 more individuals.

(ii) There is no significant reduction in
retiree health coverage in either Year 1 or
Year 2, because there is no reduction in
health coverage as a result of employer action
in those years.

(iii) There is no significant reduction in
Year 3. The number of individuals whose
health coverage ended during Year 3 by
reason of employer action (amendment of the
plan) is 5. Since the number of individuals
receiving coverage for applicable health
benefits as of the last day of Year 2 is 99, the
employer-initiated reduction percentage for
Year 3 is 5.05% (5/99), which is less than the
10% annual limit.

(iv) There is no significant reduction in
Year 4. The number of individuals whose
health coverage ended during Year 4 by
reason of employer action is 8. Since the
number of individuals receiving coverage for
applicable health benefits as of the last day
of Year 3 is 92, the employer-initiated
reduction percentage for Year 4 is 8.70% (8/
92), which is less than the 10% annual limit.
The sum of the employer-initiated reduction
percentages for Year 3 and Year 4 is 13.75%,
which is less than the 20% cumulative limit.

(v) In Year 5, there is a significant
reduction under paragraph (b)(1)(ii) of this
section. The number of individuals whose
health coverage ended during Year 5 by
reason of employer action (amendment of the
plan) is 8. Since the number of individuals
receiving coverage for applicable health
benefits as of the last day of Year 4 is 84, the
employer-initiated reduction percentage for
Year 5 is 9.52% (8/84), which is less than the
10% annual limit. However, the sum of the
employer-initiated reduction percentages for
Year 3, Year 4, and Year 5 is 5.05% + 8.70%
+9.52% = 23.27%), which exceeds the 20%
cumulative limit.

Example 2. (i) Employer X maintains a
defined benefit pension plan that includes a
401(h) account and permits qualified
transfers that satisfy section 420. X also
provides lifetime health benefits to
employees who retire from Division A as a
result of a plant shutdown, no health benefits
to employees who retire from Division B, and
lifetime health benefits to all employees who
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retire from Division C. In 2000, X amends its
health plan to provide coverage for
employees who retire from Division B as a
result of a plant shutdown, but only for the
2-year period coinciding with their severance
pay. Also in 2000, X amends the health plan
to provide that employees who retire from
Division A as a result of a plant shutdown
receive health coverage only for the 2-year
period coinciding with their severance pay.
A plant shutdown that affects Division A and
Division B employees occurs in 2000. The
number of individuals receiving coverage for
applicable health benefits as of the last day
of 2001 is 200. In 2002, Employer X makes

a qualified transfer under section 420. As of
the last day of 2002, applicable health
benefits are provided to 170 individuals,
because the 2-year period of benefits ends for
10 employees who retired from Division A
and 20 employees who retired from Division
B as a result of the plant shutdown that
occurred in 2000.

(ii) There is no significant reduction in
retiree health coverage in 2002. Coverage for
the 10 retirees from Division A who lose
coverage as a result of the end of the 2-year
period is treated as having ended by reason
of employer action, because coverage for
those Division A retirees ended by reason of
a plan amendment made after December 17,
1999. However, the terms of the health plan
that limit coverage for employees who retired
from Division B as a result of the 2000 plant
shutdown (to the 2-year period) were
adopted contemporaneously with the
provision under which those employees
became eligible for retiree coverage under the
health plan. Accordingly, under the rule
provided in paragraph (b)(4)(ii) of this
section, coverage for those 20 retirees from
Division B is not treated as having ended by
reason of employer action. Thus, the number
of individuals whose health benefits ended
by reason of employer action in 2002 is 10.
Since the number of individuals receiving
coverage for applicable health benefits as of
the last day of 2001 is 200, the employer-
initiated reduction percentage for 2002 is 5%
(10/200), which is less than the 10% annual
limit.

(e) Effective date. This section is
applicable December 18, 1999, for
qualified transfers occurring on or after
that date.

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

[FR Doc. 01-249 Filed 1-4-01; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AC82

Special Regulations, Areas of the
National Park System

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) is proposing to amend regulations
specific to Rocky Mountain National
Park that designate snowmobile routes
inside the park. The routes currently
designated are inconsistent with the
protection of the resources and values of
this park, management objectives, with
the requirements of two executive
orders, and NPS general regulations that
govern snowmobile use in the National
Park System. This amendment would
eliminate three of the four routes
currently designated for snowmobile
use and bring the remaining route into
compliance with the general
regulations.

DATES: Written comments will be
accepted through March 6, 2001.

ADDRESSES: Comments should be
addressed to: National Park Service,
Ranger Activities Division, 1849 C
Street, NW., Room 7408, Washington,
DC 20240. Fax (202) 208-6756. Email:
WASO__Regulations@nps.gov.

FOR FURTHER INFORMATION CONTACT: Kym
Hall, Regulations Program Manager,
National Park Service, 1849 C Street,
N.W., Room 7413, Washington, DC
20240. Telephone: (202) 208—4206; Fax:
(202) 208-6756; Email:

Kym__ Hall@nps.gov.

SUPPLEMENTARY INFORMATION:
Background

In January 1999, the NPS received a
petition for rulemaking from the
Bluewater Network, representing some
60 conservation organizations,
requesting that we begin immediate
rulemaking to prohibit snowmobile use
within units of the National Park
System. To gather information on how
to respond, NPS conducted a survey of
those parks in which snowmobile use is
currently allowed. The survey gathered
information from each relevant park on
such matters as the basis on which a
decision was originally made to allow
snowmobile use in that park; how
extensive that use is; what is known
about the impacts of that use on park
resources and values, including the
enjoyment of other visitors; and what
monitoring, if any, is conducted to
determine those impacts. Additionally,
the NPS held a two-day snowmobile
“summit” in January 2000 at which
officials from the Department of the
Interior (including the Office of the
Solicitor) and the National Park Service
(including all but one affected park)
reviewed the snowmobile use now
occurring in the National Park System.
We learned through the survey and the
snowmobile “summit” that much of the
snowmobile use that occurs in the

National Park System is not consistent
with management objectives or the
protection of park resources and value,
and is not in compliance with the
requirements of the two executive
orders and the NPS general regulations
on snowmobile use.

In April 2000, the Department and
NPS publicly announced an intention to
propose changes in the snowmobile use
allowed in parks, to protect park
resources and values, to meet
management objectives and to come into
compliance with the legal requirements
applying to that use. Consistent with
that announcement, this is a proposed
regulatory action to make those changes
in the park-specific regulations
governing snowmobile use in Rocky
Mountain National Park, by repealing
the current designation of three routes
in the park as open to snowmobiles.
Only one of those routes is currently
open to snowmobile use. For the other
two, this proposal would amend the
park-specific regulations to conform to
previous decisions by the park
management to close the routes to
snowmobile use. This proposed rule
will leave one route in the park, the
North Supply Creek Snowmobile Access
Trail, designated for snowmobile use.
An environmental analysis and a draft
economic analysis have been prepared.

Existing Regulations

Executive Order 11644, issued by
President Nixon in 1972, provides,
among other things, that snowmobile
use may be allowed in the National Park
System only on areas and trails
designated by NPS for that purpose, and
only if NPS determines that the
snowmobile use on those areas and
trails will not adversely affect the park’s
natural, aesthetic, or scenic values. It
requires NPS to monitor the effects of
authorized snowmobile use in parks. It
also requires NPS, on the basis of the
information gathered through that
monitoring, to amend or rescind
designations of those areas and trails
open to snowmobile use as necessary to
avoid adverse effects on the park’s
natural, aesthetic, or scenic values.

Executive Order 11989, issued by
President Carter in 1977, requires NPS,
whenever it determines that the use of
snowmobiles will cause or is causing
considerable adverse effects on the
natural resources of a park, to take steps
to prevent those effects, including
immediately halting that use.

NPS general regulations on
snowmobile use, 36 CFR 2.18(c), state
that:

The use of snowmobiles is prohibited,

except on designated routes and water
surfaces that are used by motor vehicles or
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motorboats during other seasons. Routes and
waters surfaces designated for snowmobile
use shall be promulgated as special
regulations. Snowmobiles are prohibited
except where designated and only when their
use is consistent with the park’s natural,
cultural, scenic and aesthetic values, safety
considerations, park management objectives,
and will not disturb wildlife or damage park
resources.

Rocky Mountain National Park
currently has four routes where
snowmobile use has been designated via
a special regulation: the Summerland
Park Snowmobile Trail; the North
Supply Creek Access Snowmobile Trail
(identified in the regulation as the
Supply Creek Snowmobile Access
Trail); sixteen miles of Trail Ridge Road,
including both a plowed stretch from
the Kawuneeche Visitor Center to the
Timber Lake Trailhead (ten miles) that
is also open to other motor vehicles and
an unplowed stretch (six miles) from the
Timber Lake Trailhead to Milner Pass
(these stretches are identified as
separate routes in the current special
regulation for the park); and the Bowen
Gulch Access Route. All of these routes
are in the Colorado River District, or
western portion, of the park.

Two of these routes, the Bowen Gulch
Access Route and the Summerland Park
Snowmobile Trail, are not now open to
snowmobile use, since they have been
closed by prior park action reflected in
the Superintendent’s compendium.

On the two designated trails that are
open to snowmobile use, 28,417
snowmobiles entered the park in the
winter of 1999-2000, making Rocky
Mountain one of the parks with the
highest levels of snowmobile use in the
national park system. By contrast, 88
snowmobiles entered the park in 1967,
the first year for which use figures are
available. Approximately 85 percent of
the current use occurs on the North
Supply Creek Snowmobile Access Trail,
a route of approximately two miles in
length that provides snowmobile access
to adjacent national forest lands. The
remainder of the use occurs on Trail
Ridge Road, which provides
snowmobile access into the interior of
the park.

This proposed rule would repeal the
designations of all designated
snowmobile routes in Rocky Mountain
other than the North Supply Creek
Access Trail.

Explanation of Rule

Repealing the designations of all
routes except the North Supply Creek
Access Trail is necessary to comply
with the requirements of the applicable
Executive Orders and NPS’s general
regulation on snowmobile use, 36 CFR

2.18, to protect park resources and
values, and to meet park management
objectives.

Repealing the designations of the
Bowen Gulch Access Trail and the
Summerland Park Snowmobile Trail is
justified for the same reasons that
snowmobile use has not been allowed
on those routes since 1981 and 1997,
respectively. The Bowen Gulch Access
Route historically provided snowmobile
access to adjacent national forest lands
that were open to snowmobile use, but
that adjacent use ended in 1980 when
Congress designated the national forest
lands as part of the Never Summer
Wilderness. The Summerland Park
Snowmobile Trail was closed in 1997,
because its inaccessibility made the area
difficult for park rangers to patrol and
monitor; its use led to off-road
snowmobile use in violation of NPS
regulations; and its use led to incidents
of trespass onto adjacent private lands.

Ending snowmobile use on Trail
Ridge Road will reduce the adverse
impacts of snowmobile noise on the
natural soundscape of the park, on
wildlife, and on other visitors to the
park. Natural quiet will be restored to
the area that extends from the Timber
Lake Trailhead parking lot to Milner
Pass. The long-term integrity of
wilderness values in the Kawuneeche
Valley in the vicinity of Trail Ridge
Road will be protected and enhanced.
The restored natural quiet will allow
wildlife to exist in a more natural
setting. Bighorn sheep that may have
been avoiding Milner Pass during the
winter because of noisy snowmobiles
may return. The many visitors who
come to Rocky Mountain in the winter
seeking solitude, serenity, and
tranquility (as documented by visitor
use surveys) will have their enjoyment
of the park enhanced.

Eliminating snowmobile use on Trail
Ridge Road will also reduce air
pollution in the interior of the park,
eliminate any possible impacts to soils
or vegetation from snowmobile use
along this route, and eliminate
emissions that settle onto the snow and
get carried into the park’s streams and
lakes by snowmelt.

In addition, the dual use of the lower,
plowed stretch of Trail Ridge Road by
snowmobiles and other motor vehicles,
on the same road surface, also presents
safety concerns. The State of Colorado
prohibits dual use by snowmobiles and
other motor vehicles of the same road
surface, on roads under state
jurisdiction. On the lower stretch of
Trail Ridge Road, the NPS has been
allowing such dual use. Closing this
stretch of road to snowmobile use is
consistent with the state policy, and

will improve public safety. In December
1999, there was a collision between a
snowmobile and a minivan, with the
snowmobile sliding on the ice and
striking the van.

Continuing to allow snowmobile use
on the North Supply Creek Access Trail
is consistent with applicable Executive
Orders, the NPS’s general snowmobile
regulation, the protection of park
resources and values, and park
management considerations.

The North Supply Creek Access Trail
is a two-mile trail that provides access
to adjacent national forest lands that are
heavily used by snowmobiles. The first
0.87 mile of the trail within the park
follows a utility corridor right of way,
which is open to NPS, county, and
public utility vehicles, and which is
maintained as a fire access road. The
remaining 1.13 miles follows the Sun
Valley Road, which is a county road.
This snowmobile trail provides the only
safe and reasonable access between the
town of Grand Lake and national forest
lands west of the park that contain 17
named snowmobile routes with a total
length of 92.3 miles. Limiting
snowmobile use in the park to the North
Supply Access Trail will limit any
impacts of that use (primarily any
impacts from noise) to this small
portion of the park (where noise is
already audible from snowmobiles in
use on adjacent national forest lands).

When final, this rule would become
effective for the winter use season of
2002-2003. In a consolidated
appropriations bill given final
Congressional approval on December
15, 2000, Congress has provided that, in
promulgating any new rules to reduce
snowmobile use in units of the national
park system, the NPS may not establish
an effective date for the reductions any
earlier than the winter season of 2002—
2003.

Compliance With Other Laws

Regulatory Planning and Review (E.O.
12866)

This document is a significant rule
and has been reviewed by the Office of
Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities.

Nonetheless, the NPS has prepared a
draft study on the economic effects of
this proposal on, among others, small
businesses. “Proposed Restrictions on
Snowmobile Riding in Rocky Mountain
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National Park: Draft Report” (LawGibb
Group, Arcadis JSA, and Research
Triangle Institute, November 2000).

This draft report indicates that the
proposed regulation is expected to lead
to a reduction in the number of visitor
days spent by snowmobilers in Rocky
Mountain in the winter, as they would
no longer be able to use Trail Ridge
Road. There may or may not be a
reduction in visitation to the gateway
community of Grand Lake, Colorado,
depending on (1) how many people who
used to snowmobile on Trail Ridge Road
will continue to come to the area to
snowmobile on other routes, and (2)
whether there is an increase in other
winter visitors to the park who will
have a more enjoyable winter
experience there without snowmobile
use on Trail Ridge Road.

Examining a likely range of possible
reductions in winter visitation to Grand
Lake, the report indicates that the total
impact on businesses in Grand Lake
could range from an annual decrease of
$265,800 to $728,200 in business
revenues. Approximately two-thirds of
any impact will be on snowmobile
rental businesses, followed by lodging
(17.5 percent), restaurants and bars (9.2
percent), gas and oil, souvenirs and
other retail trade, and grocery
businesses.

You may obtain a copy of the draft
economic report by one of several ways:
—Internet: http://www.nps.gov/romo/
—By mail: Bruce Peacock, National Park

Service, 1849 C Street, NW., Room

2749, Washington, DC 20240.

—By email: Bruce_Peacock@nps.gov

Public comments regarding the
economic report may be submitted to
Bruce Peacock at one of the addresses
above.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

This rule deals specifically with
Rocky Mountain National Park, which is
administered solely by the NPS, and any
rules regarding snowmobile use there
would affect only the NPS and not other
agencies.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

There are no budgetary constraints or
funding issues associated with this
rulemaking at all. This rule pertains
only to the recreational uses of areas
within the park.

(4) This rule may raise novel legal or
policy issues.

Though this rule is but a portion of
the total snowmobile use within the

NPS system, the specific issue of
snowmobile restrictions in any of the
NPS areas has raised concerns from the
public regarding policies. Generally the
effect of this rulemaking would be a
small percentage of change in use
patterns within the park.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Nonetheless, the NPS has prepared a
draft study on the economic effects of
this proposal on, among others, small
entities. “Proposed Restrictions on
Snowmobile Riding in Rocky Mountain
National Park: Draft Report” (LawGibb
Group, Arcadis JSA, and Research
Triangle Institute, November 2000).
Small entities potentially affected will
be all six snowmobile rental shops in
the Grand Lake area, and all
governmental jurisdictions in the area.

For snowmobile rental shops, the
proposed regulation could lead to a loss
of annual revenue ranging from
$159,554 to $398,885. This represents
nine to 22 percent of their estimated
total winter revenue. However, there
appears to be excess demand for
snowmobile rentals in Grand Lake, with
the rental businesses typically renting
all available machines on weekends,
weather permitting, and during holiday
weeks. This could mean that the effects
on the rental shops could be less than
the ranges estimated.

The town of Grand Lake does not
collect a sales and use tax on
snowmobile rentals. The range in
reductions in winter visitation
examined in the study would lead to a
decline in the town’s sales and use tax
receipts from retail sales ranging
between $2,479 and $8,430.

The NPS solicits comments on any
alternative approach to the proposed
regulation—such as a limitation on the
number of snowmobiles that may use
Trail Ridge Road, a limitation on the
hours of use of such snowmobiles, a
restriction on use of snowmobiles to a
smaller portion of Trail Ridge Road,
technical or mechanical changes to
snowmobiles that could be required to
reduce air and noise emissions from
snowmobiles so as to enable their use
on Trail Ridge Road, use fees or other
market-based regulatory mechanisms, or
a delay in the effective date of the
regulations—that could both accomplish
the objectives and fulfill the
requirements of the laws, executive
orders, and regulations applying to
snowmobile use in the park and

minimize any possible adverse
economic impact of the proposed
regulation on small businesses.

Additionally, we solicit comments on
the potential impacts that this rule may
have on small entities. We welcome
comments with information regarding
the number and types of entities
impacted, the specific costs that may be
imposed by this rule on small entities,
and whether and why these impacts
may be considered significant.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

This rule has been estimated to have
a potential impact on small businesses
(six rental shops) from approximately
$160,000 to $400,000 annually.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

There are not likely to be cost
increases associated with this
rulemaking. The potential economic
effect would be a minimal loss of
revenue to small businesses and tax
revenue to local governments.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S-based enterprises to
compete with foreign-based enterprises.

This rule only pertains to recreational
uses within a park unit and does not
have effects on production between the
United States and foreign entities.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector.

This rule poses regulatory
requirements only on those visitors that
choose to operate a snowmobile within
Rocky Mountain National Park, and it
does not require any additional
expenditures of money by them.
Potential impacts to local government
could be in the loss of tax revenue
estimated between $2000 and $8000
annually.

Takings (E.O. 12630)

In accordance with 12630, the rule
does not have significant takings
implications.
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This rulemaking affects only those
areas within Rocky Mountain National
Park and has no effects on external
ownership of lands outside the park
boundary.

Federalism (E.O. 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

This rulemaking only affects users
who choose to operate snowmobiles
within the park. There are no obvious
effects on the State of Colorado.

Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB form 83-I is not
required.

National Environmental Policy Act

This rule does not constitute a major
federal action significantly affecting the
quality of the human environment. A
draft Environmental Assessment has
been completed. Copies of that
assessment may be obtained through
one of several methods.

—Internet: http://www.nps.gov/romo/

—By email:
romo_superintendent@nps.gov

—By mail: Superintendent, Rocky
Mountain National Park, 1000 U.S.
Highway 36, Estes Park, Colorado
80517.

Public comments regarding the
Environmental Assessment may be
submitted to Rocky Mountain National
Park at one of the addresses above.
Public comments will be accepted at the
park through January 13, 2001.

Government-to-Government
Relationship with Tribes

In accordance with the president’s
memorandum of April 29, 1994,
“Government -to-Government Relations
with Native American Tribal
Governments’ (59 FR 22951) and 512
DM 2, we have evaluated potential
effects on federally recognized Indian
tribes and have determined that there
are no potential effects.

This rulemaking would not involve
any lands or resources administered by
Native American Tribes. This rule only

addresses routes inside the boundaries
of Rocky Mountain National Park.

Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? A “section”
appears in body type and is preceded by
the symbol “§” and a numbered
heading; for example, § 7.7 [amended].
(5) Is the description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the proposed rule? What else could we
do to make the rule easier to
understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street NW,
Washington, DC 20240. You may also e-
mail the comments to this address:
Exsec@ios.doi.gov

Public Participation: If you wish to
comment, you may submit your
comments by any one of several
methods. You may mail comments to
the National Park Service, Ranger
Activities Division, 1849 C Street, NW.,
Washington, DC 20240. You may also
comment via the Internet to
WASQO:;_Regulations@nps.gov. Please
submit Internet comments as an ASCII
file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: 1024—-AC82”
in the subject line and your name and
return address in the body of your
Internet message. Finally, you may hand
deliver comments to Kym Hall,
Regulations Program Manager, National
Park Service, 1849 C Street, N.W., Room
7413, Washington DC. Our practice is to
make comments, including names and
addresses of respondents, available for
public review during regular business
hours. Individual respondents may
request that we withhold their home
address for the rulemaking record,
which we will honor to the extent
allowable by law. If you wish us to
withhold your name and/or address,
you must state this prominently at the
beginning of your comment. However,
we will not consider anonymous

comments. We will make all
submissions from organizations or
businesses and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements

Accordingly, we propose to amend
Part 7 of 36 CFR as set forth below:

PART 7—SPECIAL REGULATIONS;
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority for Part 7 continues
to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

§7.7 [Amended]

2. Revise § 7.7(e) to read as follows:

* * * * *

(e) Snowmobiles—(1) On what route
may I operate a snowmobile?
Snowmobiles may be operated on the
North Supply Creek Snowmobile Access
Trail solely for the purpose of gaining
access between national forest lands on
the west side of the park and the town
of Grand Lake. Use of this trail for other
purposes is not permitted. This trail will
be marked by signs, snow poles or other
appropriate means.

(2) When may I operate a snowmobile
on the North Supply Creek Snowmobile
Access Trail? The Superintendent shall
determine the opening and closing dates
for use of the North Supply Creek
Snowmobile Access Trail each year,
taking into consideration the location of
wintering wildlife, appropriate snow
cover, and other factors that may relate
to public safety. The Superintendent
will notify the public of such dates
through normal news media channels.
Temporary closure of this route will be
initiated through the posting of
appropriate signs and/or barriers. This
route will be open to snowmobile travel
when it is considered to be safe for
travel but not necessarily free of safety
hazards. Snowmobilers may travel this
route with the permission of the
Superintendent, but at their own risk.

Dated: December 22, 2000.
Stephen C. Saunders,

Acting Assistant Secretary, Fish and Wildlife
and Parks.

[FR Doc. 01-377 Filed 1-4-01; 8:45 am)]
BILLING CODE 4310-70-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Beal Mountain Mine Montana Pollution
Discharge Elimination System Permit
Application for Final Treatment of
Process Solutions by Land
Application, Beaverhead-Deerlodge
National Forest, Silver Bow County, MT

AGENCY: Forest Service, USDA, and
Department of Environmental Quality.
ACTION: Notice; intent to prepare
environmental impact statement.

SUMMARY: The Forest Service and
Montana Department of Environmental
Quality will prepare an environmental
impact statement on a short term water
treatment proposal submitted by HB
Engineering Group, Trustee for the
bankrupt Beal Mountain Mine, Inc.. The
Trustee proposes to treat approximately
150,000 gallons of heap leach pad
process solutions using a biological
treatment plant. The proposed process
would need a polishing treatment step
to meet State water quality standards. A
Montana Pollution Discharge
Elimination System (MPDES) Permit
would be needed with a groundwater
mixing zone to comply with Montana’s
Water Quality Act. The Forest Service
and the Montana Department of
Environmental Quality are charged to
ensure reclamation of the mine site land
to a stable and usable condition is
accomplished. The Forest Service
decision to be made is whether to
approve land application of the treated
process solution and whether additional
treatment beyond the biological plant is
needed prior to land application. The
State of Montana decision to be made is
whether to issue a MPDES Permit.
DATES: Comments concerning the scope
of the analysis should be received in
writing by January 31, 2001.

ADDRESSES: The responsible officials are
Forest Supervisor Janette Kaiser,
Beaverhead-Deerlodge National Forest,

Dillon, MT, and Mark A. Simonich, the
Director for the Montana Department of
Environmental Quality, Helena, MT. To
facilitate the analysis of public
comments, send written comments to
Jocelyn Dodge, Butte Ranger District,
1820 Meadowlark, Butte, MT 59701.
Comments may be electronically
submitted to jdodge@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Jocelyn Dodge, EIS Team Leader (406)
494-0246.

SUPPLEMENTARY INFORMATION: 1. The
proposal is to infiltrate the treated
process solution through the soil
horizon for final treatment in the land
application disposal (LAD) areas using a
drip irrigation system. Monitoring data
would be used to determine application
rates, volumes, duration, monitoring
and compliance points. Several systems
would be operational at any time to
provide maximum flexibility in land
application of the treated process
solution. When the proper volume has
been applied, the LAD system would be
relocated to another area. The agencies
will decide whether to approve land
application to the treated process
solution and/or if additional treatment
beyond the biological plant is needed
for the process solution prior to land
application. This document
incorporates by reference the 1988
Environmental Assessment for the Beal
Mountain Mine and the 1993
Environmental Impact Statement for the
Beal Mountain Mine South Beal
expansion.

The project area is located in
Township 2N, Range 10W, Section 6.

Scoping activities to date have
included a letter to citizens and groups
interested in activities in the project
area. No public meetings are scheduled
at this time.

From the public comments received
during initial scoping, the following
issues have been identified: 1. Water
quality; 2. Fisheries in German Gulch;
and, 3. Effects on wildlife habitat and
postmine safety. Alternatives will be
developed based on the key issues
identified after scoping.

The Beaverhead-Deerlodge National
Forest and Department of
Environmental Quality are joint leads in
this analysis.

People may visit with agency officials
at any time during the analysis and
prior to the decision. Two periods are
specifically designated for comments on

the analysis: (1) During the scoping
process, and, (2) during the draft EIS
period.

During the scoping process, the Forest
Service is seeking additional
information and comments from
individuals or organizations who may
be interested in or affected by the
proposed action, and Federal, State and
local agencies. Written comments and
suggestions on this action are invited,
particularly in terms of identification of
issues and alternative development.

The draft EIS should be available for
review in March, 2001, and the final EIS
is scheduled for completion in May,
2001.

The comment period on the draft
environmental impact statement will be
45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts.
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.



1074

Federal Register/Vol. 66, No. 4/Friday, January 5,

2001/ Notices

Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. (Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.).

The responsible officials will make
the decision on this proposal after
considering comments and responses,
environmental consequences discussed
in the Final EIS, applicable laws,
regulations, and policies. The Forest
Service decision and reasons for the
decision will be documented in a
Record of Decision.

Dated: December 21, 2000.
Janette S. Kaiser,
Forest Supervisor.
[FR Doc. 01-286 Filed 1-4—01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Helena National Forest Travel Plan,
Helena National Forest, Broadwater,
Lewis and Clark, Meagher and Powell
Counties, MT

AGENCY: Forest Service, USDA.
ACTION: Notice; Extension of comment
period.

SUMMARY: On December 1, 2000 the
Forest Service published a Notice of
Intent to prepare an Environmental
Impact Statement on a proposal to
update travel management on
approximately 390,000 acres of National
Forest lands on the Townsend, Helena
and Lincoln Ranger Districts. These
390,000 acres are the remaining lands
that have not been subject to recent
motorized travel management decisions
or have decisions pending. The project
covers three separate areas in the
Blackfoot, Divide/Little Blackfoot and
the South Belts areas. Motorized travel
activities in these areas are presently
subject to the June 30, 1994 Helena
National Forest Travel Plan. The
original NOI specified that comments
should be received by January 5, 2001.
The comment period will be extended
to January 31, 2001.

DATES: Comments concerning the
proposal and scope of the analysis
should be received in writing by January
31, 2001.

ADDRESSES: Send written comments to
USDA Forest Service, Helena National
Forest, 2880 Skyway Drive, Helena, MT
59601.

FOR FURTHER INFORMATION CONTACT: Tom
Andersen, Team Leader, (406) 449—
5201, ext 277.

The responsible official is Thomas J.
Clifford, Forest Supervisor, Helena
National Forest, 2880 Skyway Drive,
Helena, MT 59601.

Dated: December 21, 2000.
Thomas J. Clifford,
Helena Forest Supervisor.
[FR Doc. 01-285 Filed 1-4—-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Mill-Key-Wey Timber Sales; Superior
Ranger District, Lolo National Forest;
Mineral County, MT

AGENCY: Forest Service, USDA.

ACTION: Notice; Revised notice of intent
to prepare environmental impact
statement.

SUMMARY: The Forest Service published
a notice of intent to prepare an
environmental impact statement (EIS)
for the Mill-Key-Wey Timber sales
project in the Federal Register (vol. 64,
no. 140, doc. no. 99-18759) on July 22,
1999. That notice of intent is revised to
change the schedule for completion of
the draft EIS.

Forest Service policy mandates that a
revised Notice of Intent be filed when
there is a delay of more than six months
in filing the draft EIS. Originally the
draft EIS was to be released in August
of 1999 and the final EIS in December
of 1999. The draft EIS was completed in
February of 2000 with the final EIS
anticipated to be published in April of
2001.

DATES: This action is effective upon
publication of this notice.

ADDRESSES: Cindy Chapman Enstrom,
Superior Ranger District, Box 460,
Superior, MT 59872.

FOR FURTHER INFORMATION CONTACT: Pay
Partyka, EIS Team Leader, Superior
Ranger District, as above, or phone:
(406) 826—4314.

Authority: 40 CFR 1508.22.
Dated: December 14, 2000.
Deborah L.R. Austin,
Forest Superior.
[FR Doc. 01-292 Filed 1-4-01; 8:45 am|]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Oregon Coast Provincial Advisory
Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Oregon Coast Provincial
Advisory Committee (PAC) will meet at
the Hatfield Marine Sciences Center,
Room 9, Marine Sciences Drive,
Newport, OR, January 18, 2001. The
meeting will begin at 9 a.m. and end at
3:30 p.m. the agenda will include: a
Newport subcommittee report on water
use, Payments to Counties Bill S1608/
HR2389, Salem Water Program Strategy,
discussion of 2001 agenda topics, public
comments, and round-robin information
sharing. A cold lunch buffet prepared by
the Angell Job Corps will be available at
11:45 a.m. The cost is $4. A fifteen-
minute open public forum is scheduled
at 2 p.m. Interested citizens are
encouraged to attend. The committee
welcomes the publics’ written
comments on committee business at any
time.
FOR FURTHER INFORMATION CONTACT: Joni
Quarnstrom, Public Affairs Specialist,
Siuslaw National Forest, 541/750-7075
or write to Forest Supervisor, Siuslaw
National Forest, P.O. Box 1148,
Corvallis, OR 97339.

Dated: December 29, 2000.
Mary Zuschlag,
Acting Forest Supervisor.
[FR Doc. 01-308 Filed 1-4—-01; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Glen Hills Watershed, Dunn and St.
Croix Counties, WI

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to Section 102(c) of
the National Environmental Policy Act
of 1969; the Council on Environmental
Quality Regulations (40 CFR Part 1500);
and the Natural Resources Conservation
Service Regulations (7 CFR Part 650);
the Natural Resources Conservation
Service, U.S. Department of Agriculture,
gives notice that an environmental
impact statement is not being prepared
for the Glen Hills Watershed, Dunn and
St. Croix Counties, Wisconsin.
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FOR FURTHER INFORMATION CONTACT:
Patricia S. Leavenworth, State
Conservationist, Natural Resources
Conservation Service, 6515 Watts Road,
Suite 200, Madison, Wisconsin, 53719.
Telephone (608) 276—8732.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, or national impacts on the
environment. As a result of these
findings, Patricia S. Leavenworth, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The project purposes are flood
prevention and recreation. The planned
works of improvement include the
removal of one single family dwelling
from the hydraulic shadow of Structure
Number 2, and the enactment of a
county floodplain zoning ordinance
which restricts future development
within the hydraulic shadow of
Structure Number 2.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Sheryl B. Paczwa.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

Patricia S. Leavenworth,

State Conservationist.

[FR Doc. 01-287 Filed 1-4-01; 8:45 am)]
BILLING CODE 3410-16-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletions from
the Procurement List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes from the Procurement List

commodities previously furnished by
such agencies.

EFFECTIVE DATE: February 5, 2001.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Louis R. Bartalot (703) 603—-7740.
SUPPLEMENTARY INFORMATION: On April
21, November 3 and November 13, 2000,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (65 FR
21395, 66230 and 67714) of proposed
additions to and deletions from the
Procurement List:

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services and
impact of the additions on the current
or most recent contractors, the
Committee has determined that the
commodities and services listed below
are suitable for procurement by the
Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Protector and Sleeve Transparencies
7510-00-NIB-0176
7510-00-NIB-0177
7510—00-NIB-0178

Services

Administrative Services (Religious
Services Technician), Department of Justice,

Federal Bureau of Prisons, Federal
Correctional Institution, Cumberland,
Maryland.

Janitorial/Custodial, Department of the
Treasury, Federal Law Enforcement Training
Center, Bldgs. 161, 163, 165, 167, Glynco,
Georgia.

These actions do not affect current
contracts awarded prior to the effective
date of these additions or options that
may be exercised under those contracts.

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will not have a severe
economic impact on future contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services deleted from the Procurement
List.

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4. Accordingly, the following
commodities are hereby deleted from
the Procurement List:

Commodities

Applicator, Wax
M.R. 922

Cutlery, Heavy Duty
M.R. 533

M.R. 534

M.R. 535

Louis R. Bartalot,

Deputy Director (Operations).

[FR Doc. 01-351 Filed 1-4—-01; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled
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ACTION: Proposed Additions to and
Deletion from Procurement List

SUMMARY: The Committee is proposing
to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete commodity previously furnished
by such agencies.

Comments Must Be Received on or
Before: February 5, 2001.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION CONTACT
Louis R. Bartalot (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information. The following commodities
and services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities
Chalkboard
6910-04—-000—4482
6910-04—-000—4485
NPA: Tuscola County Community
Mental Health Services, Caro, Michigan
Undershirt, White
8420-00-543-6645
8420-00-543-6647
8420-00—-543-6648
8420-00-543-6649
8420-00-543-6650
NPA: BESB Industries, West Hartford,
Connecticut

Services

Base Supply Center, Fort Buchanan, Fort
Buchanan, PR

NPA: Winston-Salem Industries for the
Blind, Winston-Salem, North Carolina

Janitorial/Custodial

Redstone Arsenal, Basewide, Redstone
Arsenal, AL

NPA: Huntsville Rehabilitation Foundation,
Huntsville, Alabama

Janitorial/Custodial

Federal Building, 1520 Market Street, St.
Louis, Missouri

NPA: MGI Services Corporation, St. Louis,
Missouri

Janitorial/Custodial

Lewiston-Queenston and Whirlpool Rapids
Bridges, Niagara Falls, New York

NPA: Niagara Frontier Vocational Rehab
Center, Inc., Buffalo, New York

Janitorial/Grounds Maintenance

Volpe National Transportation Systems
Center, 55 Broadway, Cambridge,
Massachusetts

NPA: Work, Incorporated, North Quincy,
Massachusetts

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for deletion from the
Procurement List.

The following commodity has been
proposed for deletion from the
Procurement List:

Commodities
Kit, Computer Maintenance

7035-01-452-9086
7045—-01-315-0850
7045-01-450-8599

Louis R. Bartalot,

Deputy Director (Operations).

[FR Doc. 01-352 Filed 1-4-01; 8:45 am)]
BILLING CODE 6353-01-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, January 12, 2001,
8:00 a.m.

PLACE: Holiday Inn Select Hotel, 316
West Tennessee Street, Tallahassee, FL
32301.

STATUS!

Agenda

1. Approval of Agenda
1. Approval of Minutes of December 8, 2000
Meeting
III. Announcements
IV. Staff Director’s Report
V. Planning Meeting for 2001
VI. Final Report Card: The Civil Rights
Performance of the Clinton Administration
VII. State Advisory Committee Report
* Who is Enforcing Civil rights in
Arkansas: Is There a Need for a State
Civil Rights Agency?
VIIL Future Agenda Items
9:00 am. Hearing To Reconvene From
Previous Day

CONTACT PERSON FOR FURTHER
INFORMATION: Les Jin, Office of the Staff
Director (202) 376—7700.

Edward A. Hailes, Jr.,

Acting General Counsel.

[FR Doc. 01-459 Filed 1-3—-01; 2:12 pm]
BILLING CODE 6335-00-M

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance, the following proposal for an
extension of a currently approved
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Economic
Analysis.

Title: (1) Survey of Ocean Freight
Revenues and Expenses of United States
Carriers (BE-30). (2) Survey of U.S.
Airline Operators’ Foreign Revenues
and Expenses (BE-37).

Form Number(s): BE-30/BE-37.

Agency Approval Number: 0608—
0011.
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Type of Request: Extension of a
currently approved collection.

Burden: 780 hours/368 hours.

Number of Respondents: 39/23.

Avg Hours Per Response: 5 hours/4
hours.

Needs and Uses: The Bureau of
Economic Analysis is responsible for
the computation and publication of the
U.S. balance of payments accounts. The
information collected in these surveys
are an integral part of the
“transportation” portion of the U.S.
balance of payments accounts. The
balance of payments accounts, which
are published quarterly in the Bureau’s
monthly publication, the Survey of
Current Business, are one of the major
statistical products of BEA. The
accounts provide a statistical summary
of U.S. international transactions. They
are used by government and private
organizations for national and
international policy formulation, and
analytical studies. Without the
information collected in these surveys,
an integral component of the
transportation account would be
omitted. No other Government agency
collects comprehensive quarterly data
on U.S. ocean carriers’ freight revenues
and expenses or U.S. airline operators’
foreign revenues and expenses.

These surveys request information
from U.S. ocean and air carriers engaged
in the international transportation of
goods and/or passengers. Information is
collected on a quarterly basis from U.S.
ocean and air carriers with total annual
covered revenues and total annual
covered expenses, each over $500,000.
U.S. ocean and air carriers with total
annual covered revenues and expenses
below $500,000 are exempt from
reporting.

Frequency: Quarterly.

Respondent’s Obligation: Mandatory.

Legal Authority: The International
Investment and Trade in Services Act,
22 U.S.C. 3101-3108.

OMB Desk Officer: Paul Bugg, (202)
395-3093.

Copies of the above extension of a
currently approved collection can be
obtained by calling or writing
Madeleine Clayton, DOC Forms
Clearance Officer, (202) 482—3129,
Department of Commerce, room 6086,
14th and Constitution Avenue, NW,
Washington, DC 20230.

Written comments and
recommendations in response to this
extension of a currently approved
collection should be sent within 30 days
of publication of this notice to Paul
Bugg, OMB Desk Officer, room 10102,
New Executive Office Building,
Washington, DC 20503.

Dated: December 29, 2000.
Madeleine Clayton,

DOC Forms Clearance Officer, Office of Chief
Information Officer.

[FR Doc. 01-279 Filed 1-4-01; 8:45 am]
BILLING CODE 3510-06-U

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance, the following proposal for an
extension of a currently approved
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

AgencyBureau of Economic Analysis.

Title: Survey of Foreign Ocean
Carriers’ Expenses in the United States.

Form Number(s): BE-29.

Agency Approval Number: 0608—
0012.

Type of Request: Extension of a
currently approved collection.

Burden: 640 hours.

Number of Respondents: 160.

Avg Hours Per Response: 4 hours.

Needs and Uses: The Bureau of
Economic Analysis is responsible for
the computation and publication of the
U.S. balance of payments accounts. The
information collected in this survey is
an integral part of the “transportation”
portion of the U.S. balance of payments
accounts. The balance of payments
accounts, which are published quarterly
in the Bureau’s monthly publication, the
Survey of Current Business, are one of
the major statistical products of BEA.
The accounts provide a statistical
summary of U.S. international
transactions. They are used by
government and private organizations
for national and international policy
formulation, and analytical studies.
Without the information collected in
this survey, an integral component of
the transportation account would be
omitted. No other Government agency
collects comprehensive annual data on
foreign ocean carriers’ expenses in the
United States.

The survey requests information from
U.S. agents of foreign ocean carriers.
Information is collected on an annual
basis from U.S. agents that handle 40 or
more port calls by foreign vessels or
have annual total covered expenses
above $250,000. U.S. agents with less
than 40 port calls or with annual total
covered expenses below $250,000 are
exempt from reporting.

Affected Public: U.S. agents of foreign
ocean carriers.

Frequency: Annually.

Respondent’s Obligation: Mandatory.
Legal Authority: The International
Investment and Trade in Services Act,

22 U.S.C. 3101-3108.

OMB Desk Officer: Paul Bugg, (202)
395-3093.

Copies of the above extension of a
currently approved collection can be
obtained by calling or writing
Madeleine Clayton, DOC Forms
Clearance Officer, (202) 482—-3129,
Department of Commerce, room 6086,
14th and Constitution Avenue, NW,
Washington, DC 20230.

Written comments and
recommendations in response to this
extension of a currently approved
collection should be sent within 30 days
of publication of this notice to Paul
Bugg, OMB Desk Officer, room 10102,
New Executive Office Building,
Washington, DC 20503.

Dated: December 29, 2000.
Madeleine Clayton,

DOC Forms Clearance Officer, Office of Chief
Information Officer.

[FR Doc. 01-280 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-06-U

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance, the following proposal for an
extension of a currently approved
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Economic
Analysis.

Title: Survey of Foreign Airline
Operators’ Revenues and Expenses in
the United States.

Form Number(s): BE-36.

Agency Approval Number: 0608—
0013.

Type of Request: Extension of a
currently approved collection.

Burden: 360 hours.

Number of Respondents: 72.

Avg Hours Per Response: 5 hours.

Needs and Uses: The Bureau of
Economic Analysis is responsible for
the computation and publication of the
U.S. balance of payments accounts. The
information collected in this survey is
an integral part of the “transportation”
portion of the U.S. balance of payments
accounts. The balance of payments
accounts, which are published quarterly
in the Bureau’s monthly publication, the
Survey of Current Business, are one of
the major statistical products of BEA.
The accounts provide a statistical
summary of U.S. international
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transactions. They are used by
government and private organizations
for national and international policy
formulation, and analytical studies.
Without the information collected in
this survey, an integral component of
the transportation account would be
omitted. No other Government agency
collects comprehensive annual data on
foreign airline operators’ revenues and
expenses in the United States.

The survey requests information from
foreign air carriers operating in the
United States. Information is collected
on an annual basis from foreign air
carriers with total annual covered
revenues and total annual covered
expenses incurred in the U.S., each over
$500,000. Foreign air carriers with total
annual covered revenues and expenses
below $500,000 are exempt from
reporting.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

Legal Authority: The International
Investment and Trade in Services Act,
22 U.S.C. 3101-3108.

OMB Desk Officer: Paul Bugg, (202)
395-3093.

Copies of the above extension of a
currently approved collection can be
obtained by calling or writing
Madeleine Clayton, DOC Forms
Clearance Officer, (202) 482—-3129,
Department of Commerce, room 6086,
14th and Constitution Avenue, NW,
Washington, DC 20230.

Written comments and
recommendations in response to this
extension of a currently approved
collection should be sent within 30 days
of publication of this notice to Paul
Bugg, OMB Desk Officer, room 10102,
New Executive Office Building,
Washington, DC 20503.

Dated: December 29, 2000.

Madeleine Clayton,

DOC Forms Clearance Officer, Office of Chief
Information Officer.

[FR Doc. 01-281 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-06-U

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-802]

Gray Portland Cement and Clinker
From Mexico; Notice of Extension of
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limits for final results of antidumping
duty administrative review.

SUMMARY: The Department of Commerce
is extending the time limit for the final
results of the antidumping duty
administrative review of the
antidumping duty order on gray
portland cement and clinker from
Mexico. The review covers one
manufacturer/exporter, CEMEX, S.A. de
C.V. (CEMEX), and its affiliate,
Cementos de Chihuahua, S.A. de C.V.
(CDQC). The period of review is August
1, 1998, through July 31, 1999.
EFFECTIVE DATE: ]anuary 5, 2001.

FOR FURTHER INFORMATION CONTACT:
David Dirstine or Minoo Hatten, AD/
CVD Enforcement Group I, Office 3,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 482-4033
and (202) 482-1690, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s (the
Department’s) regulations are to 19 CFR
part 351 (1999).

Extension of Time Limits for Final
Results

The Department published the
preliminary results of this
administrative review on September 7,
2000 (64 FR 54220). The deadline for
completing the final results of review is
January 5, 2000. Under section
751(a)(3)(A) of the Act, the Department
may extend the deadline for completion
of an administrative review if it
determines that it is not practicable to
complete the review within the
statutory time limit. Due to the
complexity of the issues in this case,
such as whether certain sales are
outside the ordinary course of trade and
how difference-in-merchandise
adjustments are calculated, and due to
administrative constraints, the
Department determines that it is not
practicable to complete the final results
of this review within the statutory time
limits mandated by section 751(a)(3)(A)
of the Act. Therefore, the Department is

extending the time limit for the final
results of this review to February 5,
2000.

Dated: December 27, 2000.
Richard W. Moreland,

Deputy Assistant Secretary for AD/CVD
Enforcement I.

[FR Doc. 01-275 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-822]

Certain Helical Spring Lock Washers
From the People’s Republic of China;
Final Results of Antidumping Duty
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty review.

SUMMARY: On September 8, 2000, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on certain helical spring lock washers
from the People’s Republic of China.
This review covers one manufacturer/
exporter, Zhejiang Wanxin Group Co.
Ltd., the predecessor firm to Hang Zhou
Spring Washer Co. (collectively
Hangzhou), and the period is October 1,
1998, through September 30, 1999. We
gave interested parties an opportunity to
comment on the preliminary results of
review but received no comments. As in
the preliminary results, we have found
that the sales of certain helical spring
lock washers were made below normal
value.

EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Sally Hastings or Craig Matney, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-3464 or (202) 482—
1778, respectively.
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SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s (“‘the
Department”’) regulations are to 19 CFR
part 351 (1999).

Background

On September 8, 2000, the
Department published in the Federal
Register the preliminary results of its
administrative review of helical spring
lock washers (“HSLWs”’) from the PRC
(Certain Helical Spring Lock Washers
from the People’s Republic of China;
Preliminary Results of Antidumping
Duty Administrative Review), 65 FR
54493 (September 8, 2000)
(“Preliminary Results”’). We issued a
second supplemental questionnaire to
Hangzhou on September 7, 2000,
requesting plater-specific information
and a revised factors of production
database. Hangzhou submitted its
response on September 21, 2000. We
invited parties to comment on our
preliminary results of review, but we

received no comments. The Department
has now completed the antidumping
duty administrative review in
accordance with section 751 of the Act.

Scope of Review

The products covered by this review
are HSLWs of carbon steel, of carbon
alloy steel, or of stainless steel, heat-
treated or non-heat-treated, plated or
non-plated, with ends that are off-line.
HSLWs are designed to: (1) Function as
a spring to compensate for developed
looseness between the component parts
of a fastened assembly; (2) distribute the
load over a larger area for screws or
bolts; and, (3) provide a hardened
bearing surface. The scope does not
include internal or external tooth
washers, nor does it include spring lock
washers made of other metals, such as
copper.

HSLWs subject to this review are
currently classifiable under subheading
7318.21.0030 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheading is provided for convenience
and customs purposes, the written
description of the scope of this
proceeding is dispositive.

Verification

Pursuant to section 782(i) of the Act,
we verified sales and factors of

production information provided by
Hangzhou in Xiaoshan, PRC, using
standard verification procedures,
including the examination of relevant
sales, accounting and production
records, as well as original source
documents provided by the
respondents. Our verification results are
outlined in the public version of the
verification report, dated August 14,
2000, and located in the public file in
the Central Records Unit, room B—-099 of
the Department’s main building.

Comparisons

We calculated export price and
normal value based on the same
methodology used in the Preliminary
Results and analyzed the additional
plating information submitted by
respondent.

Final Results of the Review

Respondent Hangzhou submitted the
requested additional plater-specific
information and revised factors of
production database on September 21,
2000. We have incorporated this new
information in our analysis for purposes
of these final results (See Calculation
Memorandum from Craig Matney to file
dated December 27, 2000). The
weighted-average dumping margin for
the period October 1, 1998 through
September 30, 1999, is as follows:

Manufacturer/exporter Time period (&?&%p{)
Hang Zhou Spring Washer Co. Ltd/Zhejiang Wanxin Group Co., Ltd. (ZWG) .....ccccocvriieiiiiiiieiienie e 10/01/98-09/30/99 2.76

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to
the Customs Service.

Furthermore, the following deposit
rates will be effective upon publication
of these final results for all shipments of
HSLWs from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) For Hangzhou,
which has a separate rate, the cash
deposit rate will be the company-
specific rate established in these final
results of review; (2) for all other PRC
exporters, the cash deposit rate will be
the PRC rate, 128.63 percent, which is
the All Other PRC Manufacturers,
Producers and Exporters rate from the
Final Determination of Sales at Less
Than Fair Value: Certain Helical Spring
Lock Washers from the PRC, 58 FR
48833 (September 20, 1993); and, (3) for
non-PRC exporters of subject

merchandise from the PRC, the cash
deposit rate will be the rate applicable
to the PRC supplier of that exporter.
These deposit rates shall remain in
effect until publication of the final
results of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely

written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 27, 2000.

Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-276 Filed 1-4-01; 8:45 am)]
BILLING CODE 3510-25-P
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-818, A-428-828, A-421-808, A—412—
820]

Notice of Initiation of Antidumping
Duty Investigations: Low Enriched
Uranium From France, Germany, the
Netherlands, and the United Kingdom

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Initiation of Antidumping Duty
Investigations.

EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
James Terpstra (Germany, the
Netherlands, the United Kingdom) at
(202) 482-3965, and Gabriel Adler
(France) at (202) 482—-3813, Office 6 and
5, respectively, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Room 1870, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230.

Initiation of Investigations
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are references
to the provisions codified at 19 CFR Part
351 (2000).

The Petitions

On December 7, 2000, the Department
of Commerce (the Department) received
petitions filed in proper form by USEC
Inc., and its wholly owned subsidiary,
United States Enrichment Corporation.
On December 26, 2000, the Department
received a letter from USEC amending
the petitions to add the Paper, Allied-
Industrial, Chemical and Energy
Workers International Union, AFL-CIO,
CLC, and Local 5-550 and Local 5-689
(collectively PACE) to the petitions as
an interested party pursuant to section
771(9)(D) of the Act. In addition, PACE
filed its own letter on December 26,
2000, expressing support for and joining
the petitions. The Department received
from the petitioners information
supplementing the petitions throughout
the 20-day initiation period.

In accordance with section 732(b) of
the Act, the petitioners allege that
imports of low enriched uranium from

France, Germany, the Netherlands, and
the United Kingdom are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Act, and that such
imports are materially injuring an
industry in the United States.

The Department finds that the
petitioners filed these petitions on
behalf of the domestic industry because
they are an interested party as defined
in sections 771(9)(C) and (D) of the Act
and have demonstrated sufficient
industry support with respect to each of
the antidumping investigations that they
are requesting the Department to initiate
(see the Determination of Industry
Support for the Petitions section below).

Scope of Investigations

For purposes of these investigations,
the product covered is low enriched
uranium (LEU). LEU is enriched
uranium hexafluoride (UFe) with a U235
product assay of less than 20 percent
that has not been converted into another
chemical form, such as UO», or
fabricated into nuclear fuel assemblies,
regardless of the means by which the
LEU is produced (including LEU
produced through the down-blending of
highly enriched uranium).

Certain merchandise is outside the
scope of these investigations.
Specifically, these investigations do not
cover enriched uranium hexafluoride
with a U235 assay of 20 percent or
greater, also known as highly enriched
uranium. In addition, fabricated LEU is
not covered by the scope of these
investigations. For purposes of these
investigations, fabricated uranium is
defined as enriched uranium dioxide
(UOy), whether or not contained in
nuclear fuel rods or assemblies. Natural
uranium concentrates (U30g) with a U235
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium
hexafluoride with a U235 concentration
of no greater than 0.711 percent are not
covered by the scope of these
investigations.

The merchandise subject to these
investigations is classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheading
2844.20.0020. Subject merchandise may
also enter under 2844.20.0030,
2844.20.0050, and 2844.40.00. Although
the HTSUS subheadings are provided
for convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

During our review of the petitions, we
discussed the scope with the petitioners
to ensure that it accurately reflects the
product for which the domestic industry

is seeking relief. Moreover, as discussed
in the preamble to the Department’s
regulations (62 FR 27323), we are setting
aside a period for parties to raise issues
regarding product coverage. The
Department encourages all parties to
submit such comments by January 17,
2001. Comments should be addressed to
Import Administration’s Central
Records Unit at Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. The period for
scope comments is intended to provide
the Department with ample opportunity
to consider all comments and consult
with parties prior to the issuance of the
preliminary determinations.

Determination of Industry Support for
the Petitions

Section 771(4)(A) of the Act defines
the “industry” as the producers of a
domestic like product. Thus, to
determine whether the petitions have
the requisite industry support, the
statute directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (ITC), which is
responsible for determining whether
“the domestic industry’” has been
injured, must also determine what
constitutes the domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (section
771(10) of the Act), they do so for
different purposes and pursuant to
separate and distinct authority. In
addition, the Department’s
determination is subject to greater
limitations of time and information.
Although this may result in different
definitions of the like product, such
differences do not render the decision of
either agency contrary to the law.?

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition.
Moreover, the petitioners do not offer a
definition of domestic like product

1 See Algoma Steel Corp. Ltd., v. United States,
688 F. Supp. 639, 642—44 (CIT 1988); High
Information Content Flat Panel Displays and
Display Glass Therefore from Japan: Final
Determination; Rescission of Investigation and
Partial Dismissal of Petition, 56 FR 32376, 32380—
81 (July 16, 1991).
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distinct from the scope of these
investigations.

The domestic like product referred to
in the petitions is the single domestic
like product defined in the Scope of
Investigations section, above. The
Department has no basis on the record
to find the petitioners’ definition of the
domestic like product to be inaccurate.
The Department, therefore, has adopted
the domestic like product definition set
forth in the petitions.

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (1) At least 25
percent of the total production of the
domestic like product; and (2) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Finally, section 732(c)(4)(D) of
the Act provides that if the petition does
not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the administering agency shall: (i) Poll
the industry or rely on other
information in order to determine if
there is support for the petition as
required by subparagraph (A), or (ii)
determine industry support using a
statistically valid sampling method.

In order to estimate production for the
domestic industry as defined for
purposes of this case, the Department
has relied upon not only the petitions
and amendments thereto, but also upon
“other information” it obtained through
research and which is attached to the
Initiation Checklist (See Import
Administration AD Investigation
Initiation Checklist (Initiation Checklist)
and Industry Support Memorandum
from Melissa G. Skinner to Holly A.
Kuga dated December 27, 2000 (Industry
Support Memorandum). Based on
information from these sources, the
Department determined, pursuant to
section 732(c)(4)(D), that there is
support for the petition as required by
subparagraph (A). Specifically, the
Department made the following
determinations. For France, Germany,
the Netherlands, and the United
Kingdom, the petitioners established
industry support representing over 50
percent of total production of the
domestic like product. Therefore, the
domestic producers or workers who
support the petitions account for at least
25 percent of the total production of the
domestic like product, and the

requirements of section 732(c)(4)(A)(i)
are met.

On December 19, 2000, the Ad Hoc
Utilities Group (the Utilities Group)
(Arizona Public Service Co.; Carolina
Power & Light Co.; Commonwealth
Edison Co.; Consumers Energy;
Dominion Generation, Duke Energy
Corp.; DTE Energy; Entergy Services,
Inc.; First Energy Nuclear Operating Co.;
Nuclear Management Co.; PSEG Nuclear
LLG; Southern Nuclear Operating Co.;
Union Electric Company (d/b/a
AmerenUE); and Wolf Creek Nuclear
Operating Corp.) filed a letter asserting
that the Utilities Group members are
domestic producers of LEU and that the
petitioners lack industry support,
because USEC produces less than 25
percent of domestic LEU. On December
20, 2000, Eurodif/Cogema and Urenco
filed a submission claiming that the
petitioners did not have standing in
order to file the petitions. Both the
Utilities Group and Eurodif/Cogema and
Urenco argue that the petitioners are in
the business of providing a service (i.e.,
the enrichment of uranium), rather than
manufacturing a product, and the
antidumping law does not apply to
services. In addition, they argue that the
vast majority of the petitioners’
production of enriched uranium is
performed under a tolling arrangement,
whereby the utilities provide the
petitioners with converted uranium, and
retain title to the input while the
petitioners enrich it. The utilities and
foreign respondents argue that the
utilities are the producers for these
transactions.

On December 21, 2000, the petitioners
submitted a letter to rebut the Utilities
Group’s comments on industry support.
The petitioners argue that the tolling
regulation has no relevance in
determining who is a U.S. producer or
manufacturer of the domestic like
product for standing purposes. In
addition, the petitioners argue that the
Utilities Group provided no factual
support for its claim that its members
are producers of LEU, and that it is not
an interested party.

On December 22, 2000, the petitioners
submitted additional comments with
regard to the above comments made by
the Utilities Group and Eurodif/Cogema
and Urenco.

As explained in The Petitions section
above, PACE filed a letter on December
26, 2000, joining the petitions.

On December 26, 2000, Eurodif/
Cogema and Urenco submitted
additional comments regarding their
December 20, 2000, submission on
industry support.

Based on our analysis of the
comments received from the Utilities

Group, Eurodif/Cogema, Urenco, and
the petitioners, the Department
determined that the utilities were not
part of the domestic industry producing
LEU. See Industry Support
Memorandum, where we found that the
utility companies do not engage in any
manufacturing type of activities with
respect to the production of LEU.
Because the Department determined
that the utilities were not part of the
domestic industry, the Department
received no opposition from the LEU
industry to the petitions. Therefore, the
domestic producers or workers who
support the petitions account for more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for or opposition to the
petitions. Thus, the requirements of
section 732(c)(4)(A)(ii) are also met.
Accordingly, the Department
determines that the petitions were filed
on behalf of the domestic industry
within the meaning of section 732(b)(1)
of the Act. See the Initiation Checklist.

Export Price and Normal Value

The following are descriptions of the
allegations of sales at less than fair value
upon which the Department based its
decision to initiate these investigations.
The sources of data for the deductions
and adjustments relating to home
market price, U.S. price, and
constructed value (CV) are detailed in
the Initiation Checklist. Where the
petitioners relied on data reported by a
market researcher, the petitioners also
supplied affidavits from company
officials regarding this data. In addition,
we spoke to the market researcher to
establish that person’s credentials and
to confirm the validity of the
information being provided. For
purposes of these initiations, we have
not relied on specific margins where the
petitioners’ sources were unable to
firmly establish the identity of the
producer. See Initiation Checklist and
Memorandum to the File, Telephone
Conversation with Source of Market
Research used in Antidumping Petitions
to Support Certain Factual Information,
dated December 27, 2000. Should the
need arise to use any of this information
as facts available under section 776 of
the Act in our preliminary or final
determinations, we may re-examine the
information and revise the margin
calculations, if appropriate.

The petitioners based their allegations
on a 33-month period because of the
long-term contracts that are
characteristic of the uranium industry.
See the Initiation Checklist. The
Department will consider the
appropriate period of information
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collection in this case after initiation. As
discussed below, the following margins
are based on constructed value: France
18.28 to 53.30 percent, Germany 19.44
to 29.52 percent, the Netherlands 10.76
to 29.22 percent, and the United
Kingdom 15.57 to 23.25 percent.

France
Export Price

The petitioners based prices of
Eurodif’s/Cogema’s sales to U.S. utilities
on information obtained from market
research. Although the petitioners stated
that Eurodif/Cogema makes sales to the
U.S. utilities through its affiliated
company in the United States, making
U.S. prices constructed export prices
(CEP), the petitioners made no
deductions to the CEP for selling
expenses.

Normal Value

With respect to normal value (NV),
the petitioners stated that they were not
aware of any sales made by Eurodif/
Cogema in France since January 1998.
Instead, the petitioners based NV on a
Eurodif/Cogema sale to Japan, its largest
third country market as reported in an
affidavit from a company official with
the petitioners. The petitioners did not
make any adjustments to the starting
price.

Although the petitioners provided
information on NV, they also provided
information demonstrating reasonable
grounds to believe or suspect that sales
of LEU in the third country market were
made at prices below the fully absorbed
COP, within the meaning of section
773(b) of the Act, and requested that the
Department conduct a country-wide
sales-below-cost investigation.

Pursuant to section 773(b)(3) of the
Act, COP consists of the cost of
manufacturing (COM), sales, general,
and administrative (SG&A) expenses,
and packing. The petitioners calculated
Eurodif’s COM including raw material
cost, energy, labor, variable and fixed
costs. G&A expenses were derived from
the Eurodif financial statements while
financial expenses were calculated from
the consolidated parent company
financial statements. See the Initiation
of Cost Investigations section below.

Based upon the comparison of the
prices of the foreign like product in the
comparison market to the calculated
COP of the product, we find reasonable
grounds to believe or suspect that sales
of the foreign like product were made
below the COP, within the meaning of
section 773(b)(2)(A)(i) of the Act.
Accordingly, the Department is
initiating a country-wide cost
investigation with respect to sales in

Japan. In the event that the Department
determines that Japan is the appropriate
market upon which to base normal
value, we will conduct a COP
investigation. Because the comparison
market prices petitioners used for LEU
sales are below the COP, the petitioners
based NV on CV. The petitioners
calculated CV incorporating the same
costs used for the COP. The petitioners
included in CV an amount for profit
which was based on the profit of
Eurodif from its financial statements.

Based upon the comparison of EP to
CV, the petitioners calculated estimated
dumping margins ranging from 18.28 to
53.30 percent.

Germany
Export Price

For Germany, the petitioners based EP
on prices from reports of Urenco’s U.S.
sales of LEU published by the
petitioners’ market researcher. The
petitioners stated that Urenco makes
sales to U.S. utilities through its
affiliated sales agent in the United
States. Thus, the petitioners contend
that the U.S. sales should be treated as
CEP sales in the investigation. However,
for purposes of the petition, the
petitioners stated that they did not make
any adjustments to the starting price.

Normal Value

With respect to NV, the petitioners
based Urenco’s home market prices for
LEU on an affidavit from a company
official with the petitioners. The
petitioners stated that they did not make
any adjustments to the starting price.

Although the petitioners provided
information on home market prices,
they also provided information
demonstrating reasonable grounds to
believe or suspect that sales of LEU in
the home market were made at prices
below the fully absorbed COP, within
the meaning of section 773(b) of the Act,
and requested that the Department
conduct a country-wide sales-below-
cost investigation.

Pursuant to section 773(b)(3) of the
Act, COP consists of the COM, SG&A
expenses, and packing. The petitioners
calculated Urenco Deutschland’s COM
including raw material cost, energy,
labor, variable and fixed costs. G&A
expenses were derived from the
company’s financial statements while
financial expenses were calculated from
the consolidated parent company
financial statements. See the Initiation
of Cost Investigations section below.

Based upon the comparison of the
prices of the foreign like product in the
home market to the calculated COP of
the product, we find reasonable grounds

to believe or suspect that sales of the
foreign like product were made below
the COP, within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation. Because the
home market price is below the COP,
the petitioners based NV on CV. The
petitioners calculated CV incorporating
the same costs used for the COP. The
petitioners included in CV an amount
for profit which was based on the profit
of the Urenco Deutschland’s financial
statements.

Based upon the comparison of EP to
CV, the petitioners calculated estimated
dumping margins ranging from 19.44 to
29.52 percent.

The Netherlands

Export Price

For the Netherlands, the petitioners
based EP on prices from reports of
Urenco’s U.S. sales of LEU published by
their market researcher. The petitioners
stated that Urenco makes sales to U.S.
utilities through its affiliated sales agent
in the United States. Thus, the
petitioners contend that the U.S. sales
should be treated as CEP sales in the
investigation. However, for purposes of
the petition, the petitioners stated that
they did not make adjustments to the
starting price.

Normal Value

With respect to NV, the petitioners
explained that they were not aware of
any sales made by Urenco in the
Netherlands during the 33-month
period. Instead, the petitioners based
their NV on a Urenco sale to the
Republic of Korea, its largest third
country market as reported in an
affidavit from a company official with
the petitioners. The petitioners stated
that they did not make any adjustments
to the starting price. Although the
petitioners provided information on NV,
they also provided information
demonstrating reasonable grounds to
believe or suspect that sales of LEU in
the third country market were made at
prices below the fully absorbed COP,
within the meaning of section 773(b) of
the Act, and requested that the
Department conduct a country-wide
sales-below-cost investigation.

Pursuant to section 773(b)(3) of the
Act, COP consists of the COM, SG&A
expenses, and packing. The petitioners
calculated Urenco Nederland’s COM
including raw materials, energy, labor
variable and fixed costs. The petitioners
claimed to be unable to obtain a copy
of Urenco Nederland’s 1998 or 1999
financial statement. As a surrogate, all
costs were derived from the Urenco
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Deutschland’s financial statements,
except depreciation and financial
expenses. See the Initiation of Cost
Investigations section below.

Based upon the comparison of the
comparison market prices of the foreign
like product to the calculated COP of
the product, we find reasonable grounds
to believe or suspect that sales of the
foreign like product were made below
the COP, within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation with respect to
Korea. In the event that the Department
determines that Korea is the appropriate
market upon which to base normal
value, we will conduct a COP
investigation. Because the NV
petitioners used for LEU sales is below
the COP, the petitioners based NV on
CV. The petitioners calculated CV
incorporating the same costs used for
the COP. The petitioners included in CV
an amount for profit which was based
on the profit of the Urenco
Deutschland’s financial statements.

Based upon the comparison of EP to
CV, the petitioners calculated estimated
dumping margins ranging from 10.76 to
29.22 percent.

The United Kingdom

Export Price

For the United Kingdom, the
petitioners based EP on prices from
reports of Urenco’s U.S. sales of LEU
published by their market researcher.
The petitioners stated that Urenco
makes sales to U.S. utilities through its
affiliated sales agent in the United
States. Thus, the petitioners contend
that the U.S. sales should be treated as
CEP sales in the investigation. However,
for purposes of the petition, the
petitioners stated that they did not make
any adjustments to the starting price.

Normal Value

With respect to NV, the petitioners
based Urenco’s home market price for
LEU on an affidavit from a company
official with the petitioners. The
petitioners stated that they did not make
any adjustments to the starting price.

Although the petitioners provided
information on home market prices,
they also provided information
demonstrating reasonable grounds to
believe or suspect that sales of LEU in
the home market were made at prices
below the fully absorbed COP, within
the meaning of section 773(b) of the Act,
and requested that the Department
conduct a country-wide sales-below-
cost investigation.

Pursuant to section 773(b)(3) of the
Act, COP consists of the COM, SG&A

expenses, and packing. The petitioners
calculated Urenco (Capenhurst), Ltd.’s
COM including raw materials, energy,
labor variable and fixed costs. G&A
expenses were derived from the Urenco
Ltd.’s financial statements while
financial expenses were calculated from
the consolidated parent company
financial statements. See the Initiation
of Cost Investigations section below.

Based upon the comparison of the
prices of the foreign like product in the
home market to the calculated COP of
the product, we find reasonable grounds
to believe or suspect that sales of the
foreign like product were made below
the COP, within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation. Because the
home market price is below the COP,
the petitioners based NV on CV. The
petitioners calculated CV incorporating
the same costs used for the COP. The
petitioners included in CV an amount
for profit which was based on the profit
of the Urenco Ltd.’s financial
statements.

Based upon the comparison of EP to
CV, the petitioners calculated estimated
dumping margins ranging from 15.57 to
23.25 percent.

Initiation of Cost Investigations

As noted above, pursuant to section
773(b) of the Act, the petitioners
provided information demonstrating
reasonable grounds to believe or suspect
that sales in the home markets, or
respective third country market of
France, Germany, the Netherlands, and
the United Kingdom were made at
prices below the fully absorbed COP.
The petitioners requested that the
Department conduct country-wide sales-
below-cost investigations in connection
with the requested antidumping
investigations for these countries. The
Statement of Administrative Action,
accompanying the URAA states that an
allegation of sales-below-cost need not
be specific to individual exporters or
producers. SAA, H. Doc. 103-316, Vol.
1, 103d Cong., 2d Session, at 833(1994).
The SAA, at 833, states that “Commerce
will consider allegations of below-cost
sales in the aggregate for a foreign
country, just as Commerce currently
considers allegations of sales at less
than fair value on a country-wide basis
for purposes of initiating an
antidumping investigation.”

Further, the SAA provides that “new
section 773(b)(2)(A) retains the current
requirement that Commerce have
‘reasonable grounds to believe or
suspect’ that below cost sales have
occurred before initiating such an
investigation. ‘Reasonable grounds’

* * * exist when an interested party
provides specific factual information on
costs and prices, observed or
constructed, indicating that sales in the
foreign market in question are at below-
cost prices.” Id. Based upon the
comparison of the adjusted prices from
the petitions for the representative
foreign like products to their COPs, we
find the existence of “reasonable
grounds to believe or suspect” that sales
of these foreign like products in the
relevant markets for France, Germany,
the Netherlands, and the United
Kingdom were made at prices below
their respective COPs within the
meaning of section 773(b)(2)(A)(i) of the
Act. Accordingly, the Department is
initiating the requested country-wide
cost investigations with respect to each
of the four countries.

Fair Value Comparisons

Based on the data provided by the
petitioners, there is reason to believe
that imports of LEU from France,
Germany, the Netherlands, and the
United Kingdom are being, or are likely
to be, sold at less than fair value.

Allegations and Evidence of Material
Injury and Causation

The petitions allege that the U.S.
industry producing the domestic like
product is being materially injured, or is
threatened with material injury, by
reason of the individual and cumulated
imports of the subject merchandise sold
at less than NV. The petitioners contend
that the industry’s injured condition is
evident in the declining trends in net
operating profits, net sales volumes,
profit-to-sales ratios, and capacity
utilization. The allegations of injury and
causation are supported by relevant
evidence including U.S. Customs import
data, lost sales, and pricing information.
We have assessed the allegations and
supporting evidence regarding material
injury and causation, and have
determined that these allegations are
properly supported by accurate and
adequate evidence and meet the
statutory requirements for initiation (see
Initiation Checklist at Attachment II Re:
Material Injury).

Initiation of Antidumping
Investigations

Based upon our examination of the
petitions on LEU, and the petitioners’
responses to our supplemental
questionnaire clarifying the petitions, as
well as our conversation with the
market researcher who provided
information concerning various aspects
of the petitions, we have found that the
petitions meet the requirements of
section 732 of the Act. Therefore, we are
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initiating antidumping duty
investigations to determine whether
imports of LEU from France, Germany,
the Netherlands, and the United
Kingdom are being, or are likely to be,
sold in the United States at less than fair
value. Unless extended, we will make
our preliminary determinations no later
than 140 days after the date of these
initiations.

Distribution of Copies of the Petitions

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of each petition has been
provided to the representatives of the
governments of France, Germany, the
Netherlands, and the United Kingdom.
We will attempt to provide a copy of the
public version of each petition to each
exporter named in the petition, as
appropriate.

International Trade Commission
Notification

We have notified the ITC of our
initiations, as required by section 732(d)
of the Act.

Preliminary Determinations by the ITC

The ITC will determine, no later than
January 22, 2001, whether there is a
reasonable indication that imports of
LEU from France, Germany, the
Netherlands, and the United Kingdom
are causing material injury, or
threatening to cause material injury, to
a U.S. industry. A negative ITC
determination for any country will
result in the investigation being
terminated with respect to that country;
otherwise, these investigations will
proceed according to statutory and
regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: December 27, 2000.
Holly A. Kuga,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-274 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-504]

Notice of Extension of Time Limit for
Final Results of Antidumping
Administrative Review: Petroleum Wax
Candles from the People’s Republic of
China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Matthew Renkey or Abdelali Elouaradia,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-2312
and (202) 482—1374, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are to the provisions
effective January 1, 1995, the effective
date of the amendments made to the Act
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department’s
regulations are to 19 CFR part 351
(1999).

Background

On August 13, 1999, in accordance
with 19 CFR 351.213(b), counsel for
three PRC companies requested that we
conduct an administrative review.
These three companies were Shanghai
Gift and Travel Products Import and
Export Corporation, Liaoning Native
Product Import and Export Corporation,
and Tianjin Native Produce Import and
Export Group Corporation, Ltd. On
August 31, 1999, the National Candle
Association (petitioner), requested that
we conduct an administrative review of
twenty-two specific producers/
exporters. On October 1, 1999, the
Department published its initiation of
this administrative review for the period
August 1, 1998 through July 31, 1999
(64 FR 53318). On September 7, 2000,
the Department published the
preliminary results of this review (65 FR
54224).

Extension of Time Limits for Final
Results

Due to the complexities involved with
this particular case, including whether a
respondent is eligible for a separate rate
and the choice of adverse facts
available, we find that it is not
practicable to make a final
determination by the current deadline of
January 5, 2001. Therefore, in
accordance with section 751(a)(3)(A) of
the Act and section 351.213(h)(2) of the
Department’s regulations, the
Department is extending the time period
for issuing the final results of this
review until no later than March 6,
2001.

Dated: December 29, 2000.
Joseph A. Spetrini,

Deputy Assistant Secretary, AD/CVD
Enforcement Group III.

[FR Doc. 01-383 Filed 1—4-01; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-001]

Sorbitol From France; Time Limits

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for preliminary results of antidumping
duty administrative review.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary results of the
1999-2000 administrative review of the
antidumping duty order on sorbitol
from France. This review covers one
exporter of the subject merchandise to
the United States, Amylum France and
Amylum SPI Europe (collectively,
Amylum). The period of review is April
1, 1999 through March 31, 2000.
EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT: Fred
Baker at (202) 482—2924 or Robert James
at (202) 482-0649, Antidumping and
Countervailing Duty Enforcement Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION: The
Department initiated this administrative
review on June 2, 2000 (65 FR 35320).
Under section 751(a)(3)(A) of the Tariff
Act of 1930, as amended (the Tariff Act),
the Department may extend the
deadline for completion of an
administrative review if it determines
that it is not practicable to complete the
review within the statutory time limit of
365 days. Because of the complexity of
researching whether or not Amylum
entries during the period of review
(POR), and the need to allow parties the
opportunity to comment on the results
of our research prior to issuing
preliminary results of review, we are
extending the time limit for completion
of the preliminary results until April 30,
2001. See Memorandum from Richard
Weible to Joseph Spetrini, titled,
“Extension of Time Limit for the April
1999 through March 2000
Administrative Review,” dated the same
date as the publication of this notice, on
file in room B—099 of the main
Commerce building. The deadline for
the final results will continue to be 120
days after the publication of the
preliminary results.

This extension is in accordance with
section 751(a)(3)(A) of the Tariff Act and
section 351.213(h)(2) of the
Department’s regulations.
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Dated: December 29, 2000.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group III.

[FR Doc. 01-384 Filed 1-4-01; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-834]

Notice of Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review: Stainless
Steel Sheet and Strip in Coils From
Korea

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for the preliminary results of
antidumping duty administrative
review.

SUMMARY: The Department of Commerce
(“Department”) is extending the time
limit for the preliminary results of the
review of stainless steel sheet and strip
in coils from the Republic of Korea. This
review covers the period January 4,
1999 through June 30, 2000.

EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Laurel LaCivita, AD/CVD Enforcement
Group III, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-4243.

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (“the
Act”’) by the Uruguay Round
Agreements Act (“URAA”).

Extension of Time Limit for Preliminary
Results

Because of the complex issues
enumerated in the Memorandum from
Edward C. Yang to Joseph A. Spetrini,
Extension of Time Limit for the
Preliminary Results of Administrative
Review of Certain Stainless Steel Sheet
and Strip in Coils from Korea, on file in
the Central Records Unit (CRU) of the
Main Commerce Building, Room B—099,
we find that it is not practicable to
complete this review by the scheduled
deadline of April 2, 2001. Therefore, in
accordance with section 751(a)(3)(A) of
the Act, the Department is extending the

time period for issuing the preliminary
results of review by 90 days until July
2, 2001.

Dated: December 29, 2000.
Joseph A. Spetrini,
Deputy Assistant Secretary, AD/CVD
Enforcement Group III.

[FR Doc. 01-386 Filed 1-4—01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

(C-427-819, C-428-829, C-421-809, C-412—
821]

Notice of Initiation of Countervailing
Duty Investigations: Low Enriched
Uranium From France, Germany, The
Netherlands, and the United Kingdom

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Initiation of countervailing duty
investigations.

EFFECTIVE DATE: January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Michael Grossman (France) at (202)
482-3146; Robert Copyak (Germany) at
(202) 482-2209; Stephanie Moore (The
Netherlands) at (202) 482-3692; and
Eric B. Greynolds (United Kingdom) at
(202) 482-6071, Office 6, Group I,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Room 1870, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230.

Initiation of Investigations
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are references
to the provisions codified at 19 CFR Part
351 (2000).

The Petitions

On December 7, 2000, the Department
of Commerce (the Department) received
petitions filed in proper form by USEC
Inc., and its wholly owned subsidiary,
United States Enrichment Corporation.
On December 26, 2000, the Department
received a letter from USEC amending
the petitions to add the Paper, Allied-
Industrial, Chemical and Energy
Workers International Union, AFL-CIO,
CLC, and Local 5-550 and Local 5-689

(collectively PACE) to the petitions as
an interested party pursuant to section
771(9)(D) of the Act. In addition, PACE
filed its own letter on December 26,
2000, expressing support for and joining
the petitions. The Department received
from petitioners information
supplementing the petitions throughout
the 20-day initiation period.

In accordance with section 702(b) of
the Act, petitioners allege
manufacturers, producers, or exporters
of low enriched uranium from France,
Germany, the Netherlands, and the
United Kingdom received
countervailable subsidies within the
meaning of section 701 of the Act.

The Department finds that petitioners
filed these petitions on behalf of the
domestic industry because they are an
interested party as defined in sections
771(9)(C) and (D) of the Act and have
demonstrated sufficient industry
support with respect to each of the
countervailing duty investigations that
they are requesting the Department to
initiate (see the Determination of
Industry Support for the Petitions
section below).

Scope of Investigations

For purposes of these investigations,
the product covered is low enriched
uranium (LEU). LEU is enriched
uranium hexafluoride (UFe) with a U235
product assay of less than 20 percent
that has not been converted into another
chemical form, such as UO, or
fabricated into nuclear fuel assemblies,
regardless of the means by which the
LEU is produced (including LEU
produced through the down-blending of
highly enriched uranium).

Certain merchandise is outside the
scope of these investigations.
Specifically, these investigations do not
cover enriched uranium hexafluoride
with a U235 assay of 20 percent or
greater, also known as highly enriched
uranium. In addition, fabricated LEU is
not covered by the scope of these
investigations. For purposes of these
investigations, fabricated uranium is
defined as enriched uranium dioxide
(UOy), whether or not contained in
nuclear fuel rods or assemblies. Natural
uranium concentrates (U30g) with a U235
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium
hexafluoride with a U235 concentration
of no greater than 0.711 percent are not
covered by the scope of these
investigations.

The merchandise subject to these
investigations is classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheading
2844.20.0020. Subject merchandise may
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also enter under 2844.20.0030,
2844.20.0050, and 2844.40.00. Although
the HTSUS subheadings are provided
for convenience and U.S. Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

During our review of the petitions, we
discussed the scope with the petitioners
to ensure that it accurately reflects the
product for which the domestic industry
is seeking relief. Moreover, as discussed
in the preamble to the Department’s
regulations (62 FR 27323), we are setting
aside a period for parties to raise issues
regarding product coverage. The
Department encourages all parties to
submit such comments by January 17,
2001. Comments should be addressed to
Import Administration’s Central
Records Unit at Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. The period for
scope comments is intended to provide
the Department with ample opportunity
to consider all comments and consult
with parties prior to the issuance of the
preliminary determinations.

Consultations

Pursuant to section 702(b)(4)(A)(ii) of
the Act, the Department invited
representatives of the relevant foreign
governments as well as representatives
from the Delegation of the European
Commission for consultations with
respect to the countervailing duty
investigations. The Department held
consultations with representatives of the
governments of France, Germany, the
Netherlands, the United Kingdom, and
the Delegation of the European
Commission on December 21, 2000. See
the December 22, 2000, memoranda to
the file regarding these consultations
(public documents on file in the Central
Records Unit of the Department of
Commerce, Room B—099).

Determination of Industry Support for
the Petitions

Section 771(4)(A) of the Act defines
the “industry” as the producers of a
domestic like product. Thus, to
determine whether the petitions have
the requisite industry support, the
statute directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (ITC), which is
responsible for determining whether
“the domestic industry”” has been
injured, must also determine what
constitutes the domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (section

771(10) of the Act), they do so for
different purposes and pursuant to
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to the law.?

Section 771(10) of the Act defines the
domestic like product as “‘a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition.
Moreover, the petitioners do not offer a
definition of domestic like product
distinct from the scope of these
investigations.

The domestic like product referred to
in the petitions is the single domestic
like product defined in the Scope of
Investigations section, above. The
Department has no basis on the record
to find the petitioners’ definition of the
domestic like product to be inaccurate.
The Department, therefore, has adopted
the domestic like product definition set
forth in the petitions.

Section 702(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 702(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (1) At least 25
percent of the total production of the
domestic like product; and (2) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Finally, section 702(c)(4)(D) of
the Act provides that if the petition does
not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the administering agency shall: (i) poll
the industry or rely on other
information in order to determine if
there is support for the petition as
required by subparagraph (A), or (ii)
determine industry support using a
statistically valid sampling method.

1 See Algoma Steel Corp. Ltd., v. United States,
688 F. Supp. 639, 642—44 (CIT 1988); High
Information Content Flat Panel Displays and
Display Glass Therefore from Japan: Final
Determination: Rescission of Investigation and
Partial Dismissal of Petition, 56 FR 32376, 32380—
81 (July 16, 1991).

In order to estimate production for the
domestic industry as defined for
purposes of this case, the Department
has relied upon not only the petitions
and amendments thereto, but also upon
“other information’” obtained through
research, which is attached to the
Initiation Checklist (See Import
Administration CVD Investigation
Initiation Checklist (Initiation
Checklist), December 27, 2000, and the
Industry Support Memorandum from
Melissa G. Skinner to Holly A. Kuga
dated December 27, 2000 (Industry
Support Memorandum)). Based on
information from these sources, the
Department determined, pursuant to
section 702(c)(4)(D) of the Act, that
there is support for the petition as
required by subparagraph (A).
Specifically, the Department made the
following determinations. For France,
Germany, the Netherlands, and the
United Kingdom, the petitioners
established industry support
representing over 50 percent of total
production of the domestic like product.
Therefore, the domestic producers or
workers who support the petitions
account for at least 25 percent of the
total production of the domestic like
product, and the requirements of section
702(c)(4)(A)() are met.

On December 19, 2000, the Ad Hoc
Utilities Group (the Utilities Group)
(Arizona Public Service Co.; Carolina
Power & Light Co.; Commonwealth
Edison Co.; Consumers Energy;
Dominion Generation, Duke Energy
Corp.; DTE Energy; Entergy Services,
Inc.; First Energy Nuclear Operating Co.;
Nuclear Management Co.; PSEG Nuclear
LLC; Southern Nuclear Operating Co.;
Union Electric Company (d/b/a
AmerenUE); and Wolf Creek Nuclear
Operating Corp.) filed a letter asserting
that the Utilities Group members are
domestic producers of LEU and that the
petitioners lack industry support,
because USEC produces less than 25
percent of domestic LEU. On December
20, 2000, Eurodif/Cogema and Urenco
filed a submission claiming that the
petitioners did not have standing in
order to file the petitions. Both the
Utilities Group and Eurodif/Cogema and
Urenco argue that the petitioners are in
the business of providing a service (i.e.,
the enrichment of uranium), rather than
manufacturing a product, and the
countervailing duty law does not apply
to services. In addition, they argue that
the vast majority of the petitioners’
production of enriched uranium is
performed under a tolling arrangement,
whereby the utilities provide the
petitioners with converted uranium, and
retain title to the input while the
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petitioners enrich it. The utilities and
foreign respondents argue that the
utilities are the producers for these
transactions.

During consultations, the
governments and Delegation expressed
the same views as the Utilities Group
and Eurodif/Cogema and Urenco with
respect to USEC’s standing to file these
petitions.

On December 21, 2000, the petitioners
submitted a letter to rebut the Utilities
Group’s comments on industry support.
The petitioners argue that the tolling
regulation has no relevance in
determining who is a U.S. producer or
manufacturer of the domestic like
product for standing purposes. In
addition, the petitioners argue that the
Utilities Group provided no factual
support for its claim that its members
are producers of LEU, and that it is not
an interested party.

On December 22, 2000, the petitioners
submitted additional comments with
regard to the above comments made by
the Utilities Group and Eurodif/Cogema
and Urenco.

As explained in The Petitions section
above, PACE filed a letter on December
26, 2000, joining the petitions.

On December 26, 2000, Eurodif/
Cogema and Urenco submitted
additional comments regarding their
December 20, 2000, submission on
industry support.

Based on our analysis of the
comments received from the Utilities
Group, Eurodif/Cogema and Urenco,
and the petitioners, the Department
determined that the utilities were not
part of the domestic industry producing
LEU. See Industry Support
Memorandum, where we found that the
utility companies do not engage in any
manufacturing type of activities with
respect to the production of LEU.

Because the Department determined
that the utilities were not part of the
domestic industry, the Department
received no opposition from the LEU
industry to the petitions. Therefore, the
domestic producers or workers who
support the petitions account for more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for or opposition to the
petitions. Thus, the requirements of
section 702(c)(4)(A)(ii) are also met.

Accordingly, the Department
determines that the petitions were filed
on behalf of the domestic industry
within the meaning of section 702(b)(1)
of the Act. See the Initiation Checklist.

Injury Test

Because France, Germany, the
Netherlands, and the United Kingdom

are “‘Subsidies Agreement Countries”
within the meaning of section 701(b) of
the Act, section 701(a)(2) applies to
these investigations. Accordingly, the
ITC must determine whether imports of
the subject merchandise from these
countries materially injure, or threaten
material injury to, a U.S. industry.

Allegations of Subsidies

Section 702(b) of the Act requires the
Department to initiate a countervailing
duty proceeding whenever an interested
party files, on behalf of an industry, a
petition that: (1) alleges the elements
necessary for an imposition of a duty
under section 701(a); and (2) is
accompanied by information reasonably
available to petitioners supporting the
allegations.

A. France

We are initiating an investigation of
the following programs alleged in the
petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in France:

1. Purchase of Enriched Uranium at
Prices that Constitute “More Than
Adequate Remuneration™

2. Partial Exemption from Corporate
Income Taxes

B. Germany

We are initiating an investigation of
the following programs alleged in the
petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in Germany:

1. Enrichment Technology Research and
Development Subsidies

2. Regional and City Enrichment
Construction Subsidies

3. Forgiveness of Centrifuge Enrichment
Capacity Subsidies

4. Federal Subsidies

C. The Netherlands

We are initiating an investigation of
the following programs alleged in the
petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in the Netherlands:

1. Centrifuge Enrichment Technology

Research & Development
2. 1981 Equity Conversion
3. Subordinated Shareholder Loan

provided by Ultra-Centrifuge

Nederland N.V.

4. 1998 Shareholder Loan
5. Subsidized Loan Forgiveness
6. Wet Investeringsrekening Law (WIR)

Investment Incentives

7. Regional Investment Premiums

D. The United Kingdom

We are initiating an investigation of
the following programs alleged in the
petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in the United Kingdom:
1. Forgiveness of Decommissioning Debt
2. Extraordinary Asset Write Downs
Prior to Transfer of British Nuclear
Fuels Ltd. Enrichment Facilities
(BNFL)

. 1993 Debt Forgiveness

. Loan-Stock Debt Forgiveness

. Nuclear Industry Finance Act Loans
and Loan Guarantees Under the
Atomic Energy and Nuclear Industry
Finance Acts

. European Investment Bank Loans

. Subordinated Shareholder Loan
Provided to Urenco Ltd. by BNFL

8. Regional Development Grants (RDGs)

to British Nuclear Fuels Limited

Enrichment Ltd. That Are Tied to the

Capenhurst Enrichment Facility and

RDGs to BNFL That Are Attributable

to Urenco Ltd.

9. Centrifuge Development Grant Tied to

Capenhurst Facility
10. Fossil Fuel Levy
11. Financial Assistance Under the

Electricity Act of 1989

We are not initiating an investigation
of the following programs alleged in the
petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in the United Kingdom.

1. Transfer of A3 Plant From BNFL to
Urenco Ltd. at Less Than Adequate
Remuneration

Petitioners allege that BNFL'’s sale of
the A3 plant to Urenco Ltd. in 1995 was
conducted at a price that was less than
its book value, and, therefore constitutes
a sale of a good by a government entity
for less than adequate remuneration. In
support of their contention, petitioners
state that the cash price paid for the A3
plant (£29.3 million) was below the
plant’s true book value which,
according to their estimations, should
have been valued at 52.8 million.

Section 771(5)(E)(iv) of the Act states
that the adequacy of remuneration shall
be determined in relation to the
prevailing market conditions which
include price, quality, availability,
marketability, and other conditions of
purchase or sale. The mere fact that the
A3 plant was allegedly sold at a price
that was below its book value is not
enough information to warrant initiating
an investigation of a less than adequate
remuneration allegation without any
reference to prevailing market
conditions for the good in question.

Ol W
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Therefore, we are not initiating on
petitioners’ less than adequate
remuneration allegation on the grounds
that petitioners have not provided
sufficient information to warrant
initiating an investigation of this
program.

2. Extraordinary Write Down Taken by
BNFL in 1993 Provided a Potential
Benefit to Urenco Ltd.

In 1993, BNFL transferred its
enrichment production at the
Capenhurst facility to Urenco Ltd. in
exchange for one-third ownership in
Urenco Ltd. Petitioners state that when
BNFL exchanged the Capenhurst facility
for ownership in Urenco Ltd., BNFL
incurred an extraordinary charge of £40
million to cover the restructuring of the
enrichment operations. Petitioners
claim that because of the non-
transparency of Urenco’s restructuring,
they have been unable to determine how
to attribute the entire £40 million
written off by BNFL. However,
petitioners contend that the one-third
interest in Urenco Ltd. that BNFL
gained may not have been a fair market
exchange and that the £40 million
charge taken by BNFL may have
somehow provided subsidy benefits to
Urenco Ltd. that were not reflected in
the terms of the restructuring.

The only evidence that petitioners
have provided in support of this
allegation is a press article stating that
BNFL made a £40 million charge to
cover the merger of its Capenhurst
uranium enrichment plant. However,
petitioners provide no evidence to
indicate that this charge should have
somehow been attributed to Urenco Ltd.
Furthermore, petitioners provide no
information demonstrating how the £40
million charge allegedly taken by BNFL
resulted in BNFL obtaining its one-third
interest in Urenco Ltd. at less than
adequate remuneration. As noted above,
the adequacy of remuneration shall be
determined in relation to the prevailing
market conditions which include price,
quality, availability, marketability, and
other conditions of purchase or sale.
Petitioners have not addressed any of
these factors. On this basis, we are not
initiating an investigation of petitioners’
less than adequate remuneration
allegation. However, because the 1993
corporate restructuring of the Urenco
Group is involved in several allegations
on which we are initiating
investigations, during the course of this
investigation we will request additional
information from respondents regarding
BNFL'’s extraordinary charge of £40
million.

Allegations and Evidence of Material
Injury and Causation

The petitions allege that the U.S.
industry producing the domestic like
product is being materially injured, or is
threatened with material injury, by
reason of the subsidization of individual
and cumulated imports of the subject
merchandise. Petitioners contend that
the industry’s injured condition is
evident in the declining trends in net
operating profits, net sales volumes,
profit-to-sales ratios, and capacity
utilization. The allegations of injury and
causation are supported by relevant
evidence including U.S. Customs import
data, lost sales, and pricing information.
We have assessed the allegations and
supporting evidence regarding material
injury and causation, and have
determined that these allegations are
properly supported by accurate and
adequate evidence and meet the
statutory requirements for initiation (see
Initiation Checklist at Attachment II Re:
Material Injury).

Initiation of Countervailing Duty
Investigations

The Department has examined the
countervailing duty petitions on low
enriched uranium from France,
Germany, the Netherlands, and the
United Kingdom, and found that they
comply with the requirements of section
702(b) of the Act. Therefore, in
accordance with section 702(b) of the
Act, we are initiating countervailing
duty investigations to determine
whether manufacturers, producers, or
exporters of low enriched uranium from
these countries receive subsidies. See
the December 27, 2000, memoranda to
the file (for each country) regarding the
initiation of each investigation (public
versions on file in the Central Records
Unit of the Department of Commerce,
Room B-099).

Distribution of Copies of the Petitions

In accordance with section
702(b)(3)(A) of the Act, a copy of the
public version of each petition has been
provided to the representatives of the
governments of France, Germany, the
Netherlands, and the United Kingdom,
as well as to the Delegation of the
European Community. We will attempt
to provide a copy of the public version
of each petition to each exporter named
in the petition, as appropriate.

ITC Notification

Pursuant to section 702(d) of the Act,
we have notified the ITC of these
initiations.

Preliminary Determination by the ITC

The ITC will determine by January 22,
2001, whether there is a reasonable
indication that an industry in the
United States is materially injured, or is
threatened with material injury, by
reason of imports of low enriched
uranium from France, Germany, the
Netherlands, and the United Kingdom.
A negative ITC determination for any
country will result in the investigation
being terminated with respect to that
country; otherwise, the investigations
will proceed according to statutory and
regulatory time limits.

This notice is published pursuant to
section 777(i) of the Act.

Dated: December 27, 2000.
Holly A. Kuga,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 01-385 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No. 00092-9279-01]
RIN 0693-ZA41

Announcing a Draft Federal
Information Processing Standard for
the Keyed-Hash Message
Authentication Code (HMAC), and
Request for Comments

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.
ACTION: Notice; Request for Comments.

SUMMARY: This notice announces a draft
Federal Information Processing
Standard (FIPS) for the Keyed-Hash
Message Authentication Code (HMAC),
for public review and comment.

This draft FIPS describes a keyed-
hash message authentication code
(HMAC), A MECHANISM FOR
MESSAGE AUTHENTICATION USING
CRYPTOGRAPHIC HASH FUNCTIONS,
HMAC can be used with any FIPS-
approved cryptographic hash function,
in combination with a shared secrete
key. The cryptographic strength of
HMAC depends on the properties of the
underlying hash function. The HMAC
specification in this draft FIPS is a
generalization of HMAC as specified in
Internet RFC 2104, HMAC, Keyed-
Hashing for Message Authentication,
and ANSI X9.71, Keyed Hash Message
Authentication Code.

Prior to the submission of this
proposed standard to the Secretary of
Commerce for review and approval, it is
essential that consideration is given to
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the needs and views of the public, users,
the information technology industry,
and Federal, State and local government
organizations. The purpose of this
notice is to solicit such views.

DATES: Comments must be received on
or before April 5, 2001.

ADDRESSES: Written comments may be
sent to: Chief, Computer Security
Division, Information Technology
Laboratory, Attention: Comments on the
draft FIPS for HMAC, 100 Bureau
Drive—Stop 8930 National Institute of
Standards and Technology,
Gaithersburg, MD 20899-8930.

Electronic comments may also be sent
to: “HMAC®nist.gov”’.

This draft FIPS is available
electronically at: http://www.nist.gov/
hmac/ or http://csrc.nist.gov/
publications/drafts.html.

Comments received in response to
this notice will be published
electronically at http://www.nist.gov/
hmac/.

FOR FURTHER INFORMATION CONTACT.:
Elaine Barker, Computer Security
Division, National Institute of Standards
and Technology, Gaithersburg, MD
20899-8930, telephone (301) 975-2911,
email: elaine.barker@nist.gov.
SUPPLEMENTARY INFORMATION: This draft
FIPS for The Keyed-Hash Message
Authentication Code (HMAC) specifies
an algorithm for applications requiring
message authentication. Message
authentication is achieved via the
construction of a message
authentication code (MAC). MACs
based on cryptographic hash functions
are known as HMAGs.

The purpose of a MAC is to
authenticate both the source of a
message and its integrity without the
use of any additional mechanisms.
HMACG:s have two functionally distinct
parameters, message input and a secret
key known only to the message
originator and intended receiver(s).
Additional applications of keyed hash
functions include their use in challege-
response identification protocols for
computing responses. which are a
function of both a secret key and a
challenge message.

An HMAC function is used by the
originator to produce a value (the MAC)
that is formed by condensing the secret
key and the message input. The MAC is
typically sent to the message receiver
along with the message. The receiver
computes the MAC on the received
message using the same key and HMAC
function as was used by the originator,
and compares the result computed with
the received MAC. If the two values
match, the message has been correctly
received, and the receiver is assured

that the message originator is a member
of the community of users that share the
key.

Authority: Federal Information Processing
Standards Publications (FIPS PUBS) are
issued by the National Institute of Standards
and Technology after approval by the
Secretary of Commerce pursuant to section
5131 of the Information Technology
Management Reform Act of 1996 and the
Computer Security Act of 1987, Public Law
100-2235.

E.O. 12866: This notice has been
determined to be non-significant for the
purposes of E. O. 12866.

Dated: January 2, 2001.

Karen H. Brown,

Deputy Director, NIST.

[FR Doc. 01-381 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-CN-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
[1.D. 122800C]

Availability of a Final Environmental
Impact Statement for the Tacoma
Water Department Habitat
Conservation Plan, King County, WA

AGENCIES: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce; Fish and Wildlife Service
(FWS), Interior.

ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of a Final Environmental
Impact Statement (FEIS) for public
review. The FEIS addresses the
proposed issuance of Incidental Take
Permits (permits) to the City of Tacoma,
WA, Department of Public Utilities,
Water Division (Tacoma Water). The
proposed permits relate to water
withdrawal, forest management, and
timber harvest on City of Tacoma lands
in King County, WA. Tacoma Water
submitted applications on December 23,
1999, to the FWS and the NMFS
(together, the Services) for permits
pursuant to the Endangered Species Act
(the Act). The proposed permits would
authorize take of the following
endangered or threatened species
incidental to otherwise lawful
management activities: gray wolf (Canis
lupis), bald eagle (Haliaeetus
leucocephalus), marbled murrelet
(Brachyramphus marmoratus
marmoratus), northern spotted owl

(Strix occidentalis caurina), grizzly bear
(Ursus arctos), Canada lynx (Lynx
canadensis), Puget Sound chinook
salmon (Oncorhynchus tshawytscha),
and bull trout (Salvelinus confluentus).
Tacoma Water is also seeking coverage
for 24 currently unlisted species under
specific provisions of the permits,
should these species be listed in the
future. The duration of the proposed
permits is 50 years. This notice is
provided pursuant to the ESA, and
National Environmental Policy Act
(NEPA) regulations.

DATES: We will issue a Record of
Decision and make a final permit
decision no sooner than 30 days after
publication of this notice.

ADDRESSES: See SUPPLEMENTARY
INFORMATION for addresses of locations
where you may review copies of the
documents.

FOR FURTHER INFORMATION CONTACT: Mr.
Tim Romanski, Project Biologist, FWS,
510 Desmond Drive. S.E., Suite 102,
Lacey, Washington, 98503-1273, (360)
753-5823; or Mike Grady, Project
Biologist, NMFS, 7600 Sand Point Way
NE, Bldg. 1, Seattle, Washington,
98115-0070, (206) 526—4645.
SUPPLEMENTARY INFORMATION:

Availability of Documents

Copies of the Statement, and all
associated documents are available for
review at the following libraries:

The Olympia Timberland Library,
Reference Desk, 313 8th Avenue SE,
Olympia, WA, (360)352—-0595

Tacoma Main Public Library, 1102
Tacoma Avenue South, Tacoma, WA,
(253)591-5666

Enumclaw City Library, 1700 1st
Street, Enumclaw, WA, (360)825-2938;
Auburn Public Library, 808 9th Street
SE, Auburn, WA, (253)931-3918

The Seattle Public Library,
Government Publications Desk, 1000
4th Avenue, Seattle, WA, (206)386—
4636.

The documents are also available
electronically on the World Wide Web
at http://www.r1.fws.gov/. Requests for
documents or CD ROMs should be made
by calling the FWS at (360)534—-9330.

Section 9 of the Act and Federal
regulations prohibit the “taking” of a
species listed as endangered or
threatened. The term take is defined
under the Act to mean harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to
engage in any such conduct. Harm is
defined by the FWS to include
significant habitat modification or
degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
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including breeding, feeding, and
sheltering (50 CFR 17.3). The NMFS
definition of harm includes significant
habitat modification or degradation
where it actually kills or injures fish or
wildlife by significantly impairing
essential behavioral patterns, including
breeding, spawning, rearing, feeding,
and sheltering (64 FR 60727, November
8, 1999).

The Services may issue permits,
under limited circumstances, to take
listed species incidental to, and not for
the purpose of, otherwise lawful
activities. FWS regulations governing
permits for endangered species are
found at 50 CFR 17.22; and, regulations
governing permits for threatened species
are found at 50 CFR 17.32. NMFS
regulations governing permits for
threatened and endangered species are
found at 50 CFR 222.307.

Background

Tacoma Water owns land and
conducts management activities in the
Green River Watershed in King County,
WA. Management activities include the
following: (1) operation of a water
diversion dam and associated facilities
(Headworks) on the Green River; (2)
forest management on approximately
14,888 acres (approximately 6025
hectares)of land upstream of the
Headworks diversion dam on both sides
of the river; and (3) well field operations
(North Fork Well Field) located
approximately 5 miles (8 kilometers)
upstream of the Headworks. Tacoma
Water operates and manages the
Headworks, watershed lands, and the
North Fork Well Field as the principal
source of municipal and industrial
water for the City of Tacoma and
portions of Pierce and King Counties.
Howard Hanson Dam (Dam) and
Howard Hanson Reservoir (Reservoir),
owned and operated by the Army Corps
of Engineers (Corps), are also located on
the Green River, upstream of the
Headworks. City lands in the watershed
are adjacent to the Dam and Reservoir.

Current trends in planned population
growth within the Puget Sound region
create a need for Tacoma Water to
explore possibilities for increasing its
water supply capabilities. To meet
forecasted demands, Tacoma has
developed two separate but related
plans. The first of these, the Second
Supply Project, involves improvements
at the Headworks and the construction
of a 33.5-mile (53.9 Kilometers) long
pipeline from the Headworks to the City
of Tacoma. Upstream fish passage
around Tacoma’s Headworks and the
Dam would be provided by the City of
Tacoma as partial mitigation for the
Second Supply Project. This project is

the subject of a State Environmental
Policy Act review in a document
entitled “Final Supplemental
Environmental Impact Statement for the
Second Supply Project, October 18,
1994,” prepared by Tacoma Water. The
second related plan was developed in
conjunction with the Corps (and in
cooperation with the Services, the
Washington Department of Fish and
Wildlife, Washington Department of
Ecology, and the Muckleshoot Indian
Tribe), to increase the volume of water
stored behind the Dam during non-flood
control periods (late spring, summer,
and early fall). Known as the Additional
Water Storage Project, this plan
incorporates restoration and mitigation
measures (including downstream fish
passage) to alleviate the historical
barrier to migrating salmon created by
the Dam. The size of the Dam will not
change as a result of the Additional
Water Storage Project. This Additional
Water Storage Project is the subject of a
NEPA review in a document entitled
“Additional Water Storage Project, Final
Feasibility Study Report and EIS,
Howard Hanson Dam, Green River,
Washington, August, 1998,” prepared
by the Seattle District of the Corps.

Tacoma Water’s activities associated
with the Second Supply Project, the
Additional Water Storage Project, and
other management activities on the
City’s watershed lands have the
potential to impact species subject to
protection under the Act. Section 10 of
the Act contains provisions for the
issuance of Incidental Take Permits to
non-Federal landowners for the take of
endangered and threatened species,
provided the take is incidental to
otherwise lawful activities, and will not
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild. In addition, the applicant must
prepare and submit to the Services for
approval an Habitat Conservation
Plan(HCP) containing a program for
minimizing and mitigating, to the
maximum extent practicable, all take
associated with the proposed activities.
The applicant must also ensure that
adequate funding for the Plan will be
provided.

Tacoma Water has developed an HCP
with technical assistance from the
Services, to obtain permits for their
activities in the Green River Watershed.
Activities proposed for coverage under
the permits include the following.

(1) Water withdrawal at the
Headworks for Municipal and Industrial
Water Supply. This withdrawal would
reduce flows, have concomitant habitat
effects downstream, include the bypass
of fish at the Headworks intake, and
inundate the small impoundment area.

(2) Water withdrawal from the North
Fork Well Field for Municipal and
Industrial Water Supply, which would
potentially reduce flows in the North
Fork Green River above the Reservoir.

(3) Construction of Headworks
improvements (anticipated to occur
during a 2- year period).

Such construction would cause:

(a) bypassing of fish at the Headworks
intake during construction;

(b) raising the existing diversion dam
by approximately 6.5 ft (approximately
2 meters) which would extend the
inundation pool to about 2,570 ft
(approximately 783 meters) upstream of
the Headworks diversion;

(c) realigning and enlarging the
existing intake and adding upgraded
fish screens and bypass facilities for
downstream passage;

(d) reshaping the Green River channel
downstream of the existing diversion to
accommodate the installation of an
efficient trap-and-haul facility for
upstream fish passage;

(e) installing a new trap-and-haul
facility for upstream fish passage; and,

(f) installation, monitoring, and
maintenance of the instream structures
in the impoundment for the Headworks
dam raise fisheries mitigation.

(4) Operating a downstream fish
bypass facility at the Headworks.

(5) Tacoma watershed forest
management activities, consisting of:

(a) watershed patrol and inspection;

(b) forest road construction,
maintenance, and use;

(c) forest road culvert removal,
replacement, and maintenance;

(d) timber harvest and hauling; and,

(e) silvicultural activities (e.g.,
planting, thinning, and inventorying
trees).

(6) Monitoring of downstream fish
passage through a proposed fish passage
facility at the Dam, associated with the
Additional Water Supply Project.

(7) Monitoring and maintenance of
Additional Water Supply Project fish
habitat restoration projects and
Additional Water Supply Project fish
and wildlife habitat mitigation projects.

(8) Potential restoration of
anadromous fish above the Dam by
trapping and hauling adults returning to
the Headworks, and possible planting of
hatchery juveniles if found to be
beneficial to restoration.

The Services formally initiated an
environmental review of the project
through a Federal Register notice on
August 21, 1998 (63 FR 44918). This
notice also announced a 30-day public
scoping period during which other
agencies, tribes, and the public were
invited to provide comments and
suggestions regarding issues and
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alternatives to be considered. A second
Federal Register notice was published
following the scoping period on January
20, 1999 (64 FR 3066), announcing the
decision to prepare an Environmental
Impact Statement. A Draft
Environmental Impact Statement (DEIS)
was subsequently produced and made
available for a 60-day public comment
period on January 14, 2000 (65 FR
2390). The comment period was
extended for 17 days to March 14, 2000
(65 FR 13947), in direct response to
requests from the public. This resulted
in a total comment period of 77 days.
Comments received on the DEIS and
responses to those comments are
included in the FEIS.

The analyses in the FEIS are done in
two parts; one covering the alternatives
for water withdrawal activities, and the
other covering alternatives for land
management activities in the upper
watershed. Three water withdrawal
alternatives are analyzed in detail,
including: (1) the no action alternative;
(2) the proposed HCP alternative; and,
(3) an alternative involving the
construction of a new water withdrawal
facility approximately 30 miles
downstream of the existing Tacoma
Headworks. Four additional water
withdrawal options were identified
during scoping, but they are not
analyzed in detail as alternatives to the
proposed action because they would not
accomplish Tacoma’s objective of
meeting current and future water
demands, and/or because highly
speculative information would be
required to adequately analyze impacts.

Three alternatives are analyzed for
Tacoma Water’s watershed
management, including: (1) the no
action alternative; (2) the proposed HCP
alternative; and, (3) a no commercial
timber harvest alternative. A fourth
watershed management option was
identified during public scoping, but it
was not analyzed in detail as an
alternative to the proposed action
because it would not accomplish
Tacoma’s objective of managing its
watershed lands to protect water
quality. Lastly, a fifth alternative was
identified during public review of the
DEIS, involving the state Forests and
Fish Report. However, this was not fully
analyzed because the No Action and
proposed conservation measures
surpassed this report, due to agreements
Tacoma Water has with other
stakeholders.

All water withdrawal and watershed
land management alternatives (except
the no action alternatives) would
provide incidental take coverage for the
same 32 fish and wildlife species. These
include the following listed species:

gray wolf, bald eagle, marbled murrelet,
northern spotted owl, grizzly bear,
Canada lynx, Puget Sound chinook
salmon, and the bull trout. Coverage is
also being requested for 24 currently
unlisted species (including anadromous
and resident fish) under specific
provisions of the permits, should these
species be listed in the future. The
duration of the proposed permits and
Plan is 50 years.

This notice is provided pursuant to
section 10(a) of the Act, and NEPA
regulations. The Services will evaluate
the application, associated documents,
and comments submitted thereon to
determine whether the application
meets the requirements of the Act and
the NEPA. If it is determined that the
requirements are met, permits will be
issued for the incidental take of all
covered species.

Dated: December 28, 2000.
Daniel Diggs,

Acting Regional Director, Fish and Wildlife
Service, Region 1, Portland, Oregon.

Dated: January 2, 2001.
Margaret Lorenz,
Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 01-374 Filed 1-4-01; 8:45 am|]
BILLING CODE: 3510-22 -S, 4310-55 —S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010201C]

North Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of emergency meetings
of the North Pacific Fishery
Management Council (Council) and its
Advisory Panel.

SUMMARY: The North Pacific Fishery
Management Council and its Advisory
Panel will meet in Seattle in early
January to consult with NMFS on Steller
sea lion protective measures for 2001
and 2001.

DATES: The meeting of the Advisory
Panel will be held on January 11, 2001.
The Council meeting will be held
January 12-13, 2001.

ADDRESSES: The meetings will be held at
the Doubletree Hotel, Seattle Airport,
18740 Pacific Highway South, Seattle,
WA.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT:
Council staff, telephone: 907-271-2809.

SUPPLEMENTARY INFORMATION: All
meetings will be held at the Hotel. The
Advisory Panel will meet on Thursday,
January 11, beginning at 8:00 a.m.,
concluding by 6:00 p.m. The Council
will begin at 8:00 a.m. on Friday,
January 12, and may continue into
Saturday, January 13th, if necessary.
Topics for both meetings include:

1. Consult with NMFS on emergency
rule proposed for January 20-July 20,
2001.

2. NMFS proposed regulations for July
21-December 31, 2001; recommend
changes as appropriate.

3. Establish a schedule for
development of protective measures for
2002.

4. Develop schedule and proposal for
utilizing expertise of the National
Academy of Sciences to conduct an
independent scientific review of the
November 30, 2000 biological opinion
and it’s underlying hypothesis and
reasonable and prudent alternatives.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Helen Allen at
907-271-2809 at least 7 working days
prior to the meeting date.

Dated: January 2, 2001.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 01-375 Filed 1-4—-01; 8:45 am]
BILLING CODE: 3510-22 -S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Fair Market Value Analysis for a Fiber
Optic Cable Permit in National Marine
Sanctuaries

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Notice of availability.

SUMMARY: Notice is hereby given that
NOAA is requesting comments on the
report “‘Fair Market Value Analysis for
a Fiber Optic Cable Permit in National
Marine Sanctuaries” and two peer
reviews of this report. The report and
peer reviews are available for download
at http://www.sanctuaries.nos.noaa.gov/
news/newsbboard/newsbboard.html or
by requesting an electronic or hard
copy. Requests can be made by sending
an email to submarine.cables@noaa.gov
(subject line “Request for Fair Market
Value Analysis”) or by calling Matt
Brookhart at (301) 713-3125 x140.

DATES: Comments on this notice must be
received by January 18, 2001.

ADDRESSES: Address all comments
regarding this notice to Matt Brookhart,
Conservation Policy and Planning
Branch, Office of National Marine
Sanctuaries, 1305 East-West Highway,
11th Floor, Silver Spring, MD 20910,
Attention: Fair Market Value Analysis.
Comments may also be submitted by
email to: submarine.cables@noaa.gov,
subject line “Fair Market Value
Analysis.”

FOR FURTHER INFORMATION CONTACT:
Helen Golde, (301) 713-3125 x152.

SUPPLEMENTARY INFORMATION: The Office
of National Marine Sanctuaries has
issued several special-use permits to
companies seeking to install fiber optic
cables in National Marine Sanctuaries.
The Sanctuary statute allows ONMS to
permit the presence of cables on the
sanctuaries’ seafloor should it decide to
do so. If an application is approved,
ONMS may collect certain
administrative and monitoring fees. In
addition, ONMS is entitled to receive
fair market value for the permitted use
of sanctuary resources.

The report “Fair Market Value
Analysis for a Fiber Optic Cable Permit
in National Marine Sanctuaries”
presents an assessment of fair market
value for the use of National Marine
Sanctuary resources for a fiber optic
cable. Proper stewardship of sanctuary
resources and open and equitable

relations with telecommunication
industry interests require a clear and
consistent policy in this matter. The
content of this report is based on dozens
of industry and government sources and
draws on the collaboration and review
of numerous experts in the business,
legal and technical arenas.

Once finalized, the fee structure
proposed in this report will be used to
assess fees (as stated in their respective
special use permits) for cables already
installed in the Olympic Coast and
Stellwagen Bank National Marine
Sanctuaries. In addition, this structure
will provide the basis for future fair
market value assessment of submarine
cable permit applications in National
Marine Sanctuaries. Comments on the
report and peer reviews should focus on
the methodology employed and the
conclusions that it reached.

Dated: December 29, 2000.
John Oliver,

Chief Financial Officer, National Ocean
Service.

[FR Doc. 01-387 Filed 1-4—-01; 8:45 am]
BILLING CODE 3510-08-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

[Docket No. 991027289-0263-02]
RIN 0651-AB09

Utility Examination Guidelines

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Notice.

SUMMARY: The United States Patent and
Trademark Office (USPTO) is
publishing a revised version of
guidelines to be used by Office
personnel in their review of patent
applications for compliance with the
“utility” requirement of 35 U.S.C. 101.
This revision supersedes the Revised
Interim Utility Examination Guidelines
that were published at 64 FR 71440,
Dec. 21, 1999; 1231 O.G. 136 (2000); and
correction at 65 FR 3425, Jan. 21, 2000;
1231 O.G. 67 (2000).

DATES: The Guidelines are effective as of
January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Mark Nagumo by telephone at (703)
305-8666, by facsimile at (703) 305—
9373, by electronic mail at
“mark.nagumo@uspto.gov,” or by mail
marked to his attention addressed to the
Office of the Solicitor, Box 8,
Washington, DC 20231; or Linda
Therkorn by telephone at (703) 305—
9323, by facsimile at (703) 305-8825, by

electronic mail at
“linda.therkorn@uspto.gov,” or by mail
marked to her attention addressed to
Box Comments, Commissioner for
Patents, Washington, DC 20231.
SUPPLEMENTARY INFORMATION: As of the
publication date of this notice, these
Guidelines will be used by USPTO
personnel in their review of patent
applications for compliance with the
“utility” requirement of 35 U.S.C. 101.
Because these Guidelines only govern
internal practices, they are exempt from
notice and comment rulemaking under
5 U.S.C. 553(b)(A).

1. Discussion of Public Comments

The Revised Interim Utility
Examination Guidelines published at 64
FR 71440, Dec. 21, 1999; 1231 O.G. 136,
Feb. 29, 2000, with a correction at 65 FR
3425, Jan. 21, 2000; 1231 O.G. 67, Feb.
15, 2000, requested comments from the
public. Comments were received from
35 individuals and 17 organizations.
The written comments have been
carefully considered.

Overview of Comments

The majority of comments generally
approved of the guidelines and several
expressly stated support for the three
utility criteria (specific, substantial, and
credible) set forth in the Guidelines. A
few comments addressed particular
concerns with respect to the coordinate
examiner training materials that are
available for public inspection at the
USPTO website, www.uspto.gov. The
comments on the training materials will
be taken under advisement in the
revision of the training materials.
Consequently, those comments are not
specifically addressed below because
they do not impact the content of the
Guidelines. Comments received in
response to the request for comments on
the “Revised Interim Guidelines for
Examination of Patent Applications
Under the 35 U.S.C. 112, {1 ‘Written
Description’ Requirement,” 64 FR
71427, Dec. 21, 1999; 1231 O.G. 123,
Feb. 29, 2000, which raised issues
pertinent to the utility requirement are
also addressed below.

Responses to Specific Comments

(1) Comment: Several comments state
that while inventions are patentable,
discoveries are not patentable.
According to the comments, genes are
discoveries rather than inventions.
These comments urge the USPTO not to
issue patents for genes on the ground
that genes are not inventions. Response:
The suggestion is not adopted. An
inventor can patent a discovery when
the patent application satisfies the
statutory requirements. The U.S.
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Constitution uses the word
“discoveries” where it authorizes
Congress to promote progress made by
inventors. The pertinent part of the
Constitution is Article 1, section 8,
clause 8, which reads: “The Congress
shall have power * * * To promote the
Progress of Science and useful Arts, by
securing for limited Times to Authors
and Inventors the exclusive Right to
their respective Writings and
Discoveries.”

When Congress enacted the patent
statutes, it specifically authorized
issuing a patent to a person who
“invents or discovers” a new and useful
composition of matter, among other
things. The pertinent statute is 35 U.S.C.
101, which reads: “Whoever invents or
discovers any new and useful process,
machine, manufacture, or composition
of matter, or any new and useful
improvement thereof, may obtain a
patent therefor, subject to the conditions
and requirements of this title.” Thus, an
inventor’s discovery of a gene can be the
basis for a patent on the genetic
composition isolated from its natural
state and processed through purifying
steps that separate the gene from other
molecules naturally associated with it.

If a patent application discloses only
nucleic acid molecular structure for a
newly discovered gene, and no utility
for the claimed isolated gene, the
claimed invention is not patentable. But
when the inventor also discloses how to
use the purified gene isolated from its
natural state, the application satisfies
the “utility” requirement. That is, where
the application discloses a specific,
substantial, and credible utility for the
claimed isolated and purified gene, the
isolated and purified gene composition
may be patentable.

(2) Comment: Several comments state
that a gene is not a new composition of
matter because it exists in nature, and/
or that an inventor who isolates a gene
does not actually invent or discover a
patentable composition because the
gene exists in nature. These comments
urge the USPTO not to issue patents for
genes on the ground that genes are
products of nature. Others state that
naturally occurring DNAs are part of our
heritage and are not inventions. Another
comment expressed concern that a
person whose body includes a patented
gene could be guilty of patent
infringement. Response: The comments
are not adopted. A patent claim directed
to an isolated and purified DNA
molecule could cover, e.g., a gene
excised from a natural chromosome or
a synthesized DNA molecule. An
isolated and purified DNA molecule
that has the same sequence as a
naturally occurring gene is eligible for a

patent because (1) an excised gene is
eligible for a patent as a composition of
matter or as an article of manufacture
because that DNA molecule does not
occur in that isolated form in nature, or
(2) synthetic DNA preparations are
eligible for patents because their
purified state is different from the
naturally occurring compound.

Patenting compositions or compounds
isolated from nature follows well-
established principles, and is not a new
practice. For example, Louis Pasteur
received U.S. Patent 141,072 in 1873,
claiming “[y]east, free from organic
germs of disease, as an article of
manufacture.” Another example is an
early patent for adrenaline. In a decision
finding the patent valid, the court
explained that compounds isolated from
nature are patentable: “‘even if it were
merely an extracted product without
change, there is no rule that such
products are not patentable. Takamine
was the first to make it [adrenaline]
available for any use by removing it
from the other gland-tissue in which it
was found, and, while it is of course
possible logically to call this a
purification of the principle, it became
for every practical purpose a new thing
commercially and therapeutically. That
was a good ground for a patent.” Parke-
Davis & Co. v. H. K. Mulford Co., 189
F. 95, 103 (S.D.N.Y. 1911) (J. Learned
Hand).

In a more recent case dealing with the
prostaglandins PGE; and PGEs,
extracted from human or animal
prostate glands, a patent examiner had
rejected the claims, reasoning that
“inasmuch as the ‘claimed compounds
are naturally occurring’ * * * they
therefore ‘are not ‘new’ within the
connotation of the patent statute.””” In re
Bergstrom, 427 F.2d 1394, 1397, 166
USPQ 256, 259 (CCPA 1970). The Court
reversed the Patent Office and explained
the error: “what appellants claim—pure
PGE; and PGEz—is not ‘naturally
occurring.” Those compounds, as far as
the record establishes, do not exist in
nature in pure form, and appellants
have neither merely discovered, nor
claimed sufficiently broadly to
encompass, what has previously existed
in fact in nature’s storehouse, albeit
unknown, or what has previously been
known to exist.” Id. at 1401, 166 USPQ
at 261-62. Like other chemical
compounds, DNA molecules are eligible
for patents when isolated from their
natural state and purified or when
synthesized in a laboratory from
chemical starting materials.

A patent on a gene covers the isolated
and purified gene but does not cover the
gene as it occurs in nature. Thus, the
concern that a person whose body

“includes” a patented gene could
infringe the patent is misfounded. The
body does not contain the patented,
isolated and purified gene because
genes in the body are not in the
patented, isolated and purified form.
When the patent issued for purified
adrenaline about one hundred years ago,
people did not infringe the patent
merely because their bodies naturally
included unpurified adrenaline.

(3) Comment: Several comments
suggested that the USPTO should seek
guidance from Congress as to whether
naturally occurring genetic sequences
are patentable subject matter. Response:
The suggestion is not adopted. Congress
adopted the current statute defining
patentable subject matter (35 U.S.C. 101)
in 1952. The legislative history indicates
that Congress intended “anything under
the sun that is made by man” to be
eligible for patenting. S. Rep. No. 1979,
82d Cong., 2d Sess., 5 (1952); H.R. Rep.
No. 1923, 82d Cong., 2d Sess., 6 (1952).
The Supreme Court interprets the
statute to cover a ‘“‘nonnaturally
occurring manufacture or composition
of matter—a product of human
ingenuity.” Diamond v. Chakrabarty,
447 U.S. 303, 309, 206 USPQ) 193, 197
(1980). Thus, the intent of Congress
with regard to patent eligibility for
chemical compounds has already been
determined: DNA compounds having
naturally occurring sequences are
eligible for patenting when isolated
from their natural state and purified,
and when the application meets the
statutory criteria for patentability. The
genetic sequence data represented by
strings of the letters A, T, C and G alone
is raw, fundamental sequence data, i.e.,
nonfunctional descriptive information.
While descriptive sequence information
alone is not patentable subject matter, a
new and useful purified and isolated
DNA compound described by the
sequence is eligible for patenting,
subject to satisfying the other criteria for
patentability.

(4) Comment: Several comments state
that patents should not issue for genes
because the sequence of the human
genome is at the core of what it means
to be human and no person should be
able to own/control something so basic.
Other comments stated that patents
should be for marketable inventions and
not for discoveries in nature. Response:
The comments are not adopted. Patents
do not confer ownership of genes,
genetic information, or sequences. The
patent system promotes progress by
securing a complete disclosure of an
invention to the public, in exchange for
the inventor’s legal right to exclude
other people from making, using,
offering for sale, selling, or importing
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the composition for a limited time. That
is, a patent owner can stop infringing
activity by others for a limited time.

Discoveries from nature have led to
marketable inventions in the past, but
assessing the marketability of an
invention is not pertinent to
determining if an invention has a
specific, substantial, and credible use.
“[D]evelopment of a product to the
extent that it is presently commercially
salable in the marketplace is not
required to establish ‘usefulness’ within
the meaning of § 101.” In re Langer, 503
F.2d 1380, 1393, 183 USPQ 288, 298
(CCPA 1974). Inventors are entitled to
patents when they have met the
statutory requirements for novelty,
nonobviousness and usefulness, and
their patent disclosure adequately
describes the invention and clearly
teaches others how to make and use the
invention. The utility requirement, as
explained by the courts, only requires
that the inventor disclose a practical or
real world benefit available from the
invention, i.e., a specific, substantial
and credible utility. As noted in a
response to other comments, it is a long
tradition in the United States that
discoveries from nature which are
transformed into new and useful
products are eligible for patents.

(5) Comment: Several comments state
that the Guidelines mean that anyone
who discovers a gene will be allowed a
broad patent covering any number of
possible applications even though those
uses may be unattainable and unproven.
Therefore, according to these comments,
gene patents should not be issued.
Response: The comment is not adopted.
When a patent claiming a new chemical
compound issues, the patentee has the
right to exclude others from making,
using, offering for sale, selling, or
importing the compound for a limited
time. The patentee is required to
disclose only one utility, that is, teach
others how to use the invention in at
least one way. The patentee is not
required to disclose all possible uses,
but promoting the subsequent discovery
of other uses is one of the benefits of the
patent system. When patents for genes
are treated the same as for other
chemicals, progress is promoted because
the original inventor has the possibility
to recoup research costs, because others
are motivated to invent around the
original patent, and because a new
chemical is made available as a basis for
future research. Other inventors who
develop new and nonobvious methods
of using the patented compound have
the opportunity to patent those
methods.

(6) Comment: One comment suggests
that the USPTO should not allow the

patenting of ESTs because it is contrary
to indigenous law, because the Supreme
Court’s Diamond v. Chakrabarty
decision was a bare 5-to-4 decision,
because it would violate the Thirteenth
Amendment of the U.S. Constitution,
because it violates the novelty
requirement of the patent laws, because
it will exacerbate tensions between
indigenous peoples and western
academic/research communities and
because it will undermine indigenous
peoples’ own research and academic
institutions. The comment urges the
USPTO to institute a moratorium on
patenting of life forms and natural
processes. Response: The comments are
not adopted. Patents on chemical
compounds such as ESTs do not
implicate the Thirteenth Amendment.
The USPTO must administer the patent
statutes as the Supreme Court interprets
them. When Congress enacted § 101, it
indicated that “anything under the sun
that is made by man” is subject matter
for a patent. S. Rep. No. 1979, 82d
Cong., 2d Sess., 5 (1952); H.R. Rep. No.
1923, 82d Cong., 2d Sess., 6 (1952). The
Supreme Court has interpreted § 101
many times without overturning it. See,
e.g., Diamond v. Diehr, 450 U.S. 175,
209 USPQ 1 (1981) (discussing cases
construing section 101). Under United
States law, a patent applicant is entitled
to a patent when an invention meets the
patentability criteria of title 35. Thus,
ESTs which meet the criteria for utility,
novelty, and nonobviousness are
eligible for patenting when the
application teaches those of skill in the
art how to make and use the invention.

(7) Comment: Several comments state
that patents should not issue for genes
because patents on genes are delaying
medical research and thus there is no
societal benefit associated with gene
patents. Others state that granting
patents on genes at any stage of research
deprives others of incentives and the
ability to continue exploratory research
and development. Some comment that
patentees will deny access to genes and
our property (our genes) will be owned
by others. Response: The comments are
not adopted. The incentive to make
discoveries and inventions is generally
spurred, not inhibited, by patents. The
disclosure of genetic inventions
provides new opportunities for further
development. The patent statutes
provide that a patent must be granted
when at least one specific, substantial
and credible utility has been disclosed,
and the application satisfies the other
statutory requirements. As long as one
specific, substantial and credible use is
disclosed and the statutory
requirements are met, the USPTO is not

authorized to withhold the patent until
another, or better, use is discovered.
Other researchers may discover higher,
better or more practical uses, but they
are advantaged by the starting point that
the original disclosure provides. A
patent grants exclusionary rights over a
patented composition but does not grant
ownership of the composition. Patents
are not issued on compositions in the
natural environment but rather on
isolated and purified compositions.

(8) Comment: Several comments
stated that DNA should be considered
unpatentable because a DNA sequence
by itself has little utility. Response: A
DNA sequence—i.e., the sequence of
base pairs making up a DNA molecule—
is simply one of the properties of a DNA
molecule. Like any descriptive property,
a DNA sequence itself is not patentable.
A purified DNA molecule isolated from
its natural environment, on the other
hand, is a chemical compound and is
patentable if all the statutory
requirements are met. An isolated and
purified DNA molecule may meet the
statutory utility requirement if, e.g., it
can be used to produce a useful protein
or it hybridizes near and serves as a
marker for a disease gene. Therefore, a
DNA molecule is not per se
unpatentable for lack of utility, and each
application claim must be examined on
its own facts.

(9) Comment: One comment states
that the disclosure of a DNA sequence
has inherent value and that possible
uses for the DNA appear endless, even
if no single use has been worked out.
According to the comment, the “basic
social contract of the patent deal”
requires that such a discovery should be
patentable, and that patenting should be
“value-blind.” Response: The comment
is not adopted. The Supreme Court did
not find a similar argument persuasive
in Brenner v. Manson, 383 U.S. 519
(1966). The courts interpret the statutory
term ‘‘useful” to require disclosure of at
least one available practical benefit to
the public. The Guidelines reflect this
determination by requiring the
disclosure of at least one specific,
substantial, and credible utility. If no
such utility is disclosed or readily
apparent from an application, the Office
should reject the claim. The applicant
may rebut the Office position by
showing that the invention does have a
specific, substantial, and credible utility
that would have been recognized by one
of skill in the art at the time the
application was filed.

(10) Comment: Several comments
stated that the scope of patent claims
directed to DNA should be limited to
applications or methods of using DNA,
and should not be allowed to
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encompass the DNA itself. Response:
The comment is not adopted. Patentable
subject matter includes both
“process[es]” and “composition|[s] of
matter.” 35 U.S.C. 101. Patent law
provides no basis for treating DNA
differently from other chemical
compounds that are compositions of
matter. If a patent application claims a
composition of matter comprising DNA,
and the claims meet all the statutory
requirements of patentability, there is
no legal basis for rejecting the
application.

(11) Comment: Several comments
stated that DNA patent claim scope
should be limited to uses that are
disclosed in the patent application and
that allowing patent claims that
encompass DNA itself would enable the
inventor to assert claims to
“speculative” uses of the DNA that were
not foreseen at the time the patent
application was filed. Response: The
comment is not adopted. A patent on a
composition gives exclusive rights to the
composition for a limited time, even if
the inventor disclosed only a single use
for the composition. Thus, a patent
granted on an isolated and purified
DNA composition confers the right to
exclude others from any method of
using that DNA composition, for up to
20 years from the filing date. This result
flows from the language of the statute
itself. When the utility requirement and
other requirements are satisfied by the
application, a patent granted provides a
patentee with the right to exclude others
from, inter alia, “using” the patented
composition of matter. See 35 U.S.C.
154. Where a new use is discovered for
a patented DNA composition, that new
use may qualify for its own process
patent, notwithstanding that the DNA
composition itself is patented.

By statute, a patent is required to
disclose one practical utility. If a well-
established utility is readily apparent,
the disclosure is deemed to be implicit.
If an application fails to disclose one
specific, substantial, and credible
utility, and the examiner discerns no
well-established utility, the examiner
will reject the claim under section 101.
The rejection shifts the burden to the
applicant to show that the examiner
erred, or that a well-established utility
would have been readily apparent to
one of skill in the art. The applicant
cannot rebut the rejection by relying on
a utility that would not have been
readily apparent at the time the
application was filed. See, e.g., In re
Wright, 999 F.2d 1557, 1562—63, 27
USPQ2d 1510, 1514 (Fed. Cir. 1993)
(“developments occurring after the
filing date of an application are of no

significance regarding what one skilled
in the art believed as of the filing date”).

(12) Comment: Several comments
stated that DNA should be freely
available for research. Some of these
comments suggested that patents are not
necessary to encourage additional
discovery and sequencing of genes.
Some comments suggested that
patenting of DNA inhibits biomedical
research by allowing a single person or
company to control use of the claimed
DNA. Another comment expressed
concern that patenting ESTs will
impede complete characterization of
genes and delay or restrict exploration
of genetic materials for the public good.
Response: The scope of subject matter
that is eligible for a patent, the
requirements that must be met in order
to be granted a patent, and the legal
rights that are conveyed by an issued
patent, are all controlled by statutes
which the USPTO must administer.
“Whoever invents or discovers any new
and useful * * * composition of matter
* * * may obtain a patent therefor.” 35
U.S.C. 101. Congress creates the law and
the Federal judiciary interprets the law.
The USPTO must administer the laws as
Congress has enacted them and as the
Federal courts have interpreted them.
Current law provides that when the
statutory patentability requirements are
met, there is no basis to deny patent
applications claiming DNA
compositions, or to limit a patent’s
scope in order to allow free access to the
use of the invention during the patent
term.

(13) Comment: Several comments
suggested that DNA sequences should
be considered unpatentable because
sequencing DNA has become so routine
that determining the sequence of a DNA
molecule is not inventive. Response:
The comments are not adopted. A DNA
sequence is not patentable because a
sequence is merely descriptive
information about a molecule. An
isolated and purified DNA molecule
may be patentable because a molecule is
a “‘composition of matter,” one of the
four classes of invention authorized by
35 U.S.C. 101. A DNA molecule must be
nonobvious in order to be patentable.
Obviousness does not depend on the
amount of work required to characterize
the DNA molecule. See 35 U.S.C. 103(a)
(“Patentability shall not be negatived by
the manner in which the invention was
made.”). As the nonobviousness
requirement has been interpreted by the
U.S. Court of Appeals for the Federal
Circuit, whether a claimed DNA
molecule would have been obvious
depends on whether a molecule having
the particular structure of the DNA
would have been obvious to one of

ordinary skill in the art at the time the
invention was made. See, e.g., In re
Deuel, 51 F.3d 1552, 1559, 34 USPQ2d
1210, 1215 (Fed. Cir. 1995) (“[TThe
existence of a general method of
isolating cDNA or DNA molecules is
essentially irrelevant to the question
whether the specific molecules
themselves would have been obvious.”);
see also, In re Bell, 991 F.2d 781, 26
USPQ2d 1529 (Fed. Cir. 1993).

(14) Comment: One comment
suggested that genes ought to be
patentable only when the complete
sequence of the gene is disclosed and a
function for the gene product has been
determined. Response: The suggestion is
not adopted. To obtain a patent on a
chemical compound such as DNA, a
patent applicant must adequately
describe the compound and must
disclose how to make and use the
compound. 35 U.S.C. 101, 112. “An
adequate written description of a DNA
* * *requires a precise definition, such
as by structure, formula, chemical
name, or physical properties.” Univ. of
California v. Eli Lilly & Co., 119 F.3d
1559, 1556, 43 USPQ2d 1398, 1404
(Fed. Cir. 1997) (emphasis added,
internal quote omitted). Thus,
describing the complete chemical
structure, i.e., the DNA sequence, is one
method of describing a DNA molecule
but it is not the only method. In
addition, the utility of a claimed DNA
does not necessarily depend on the
function of the encoded gene product. A
claimed DNA may have a specific and
substantial utility because, e.g., it
hybridizes near a disease-associated
gene or it has a gene-regulating activity.

(15) Comment: One comment stated
that the specification should “disclose
the invention,” including why the
invention works and how it was
developed. Response: The comment is
not adopted. The comment is directed
more to the requirements imposed by 35
U.S.C. 112 than to those of 35 U.S.C.
101. To satisfy the enablement
requirement of 35 U.S.C. 112, {1, an
application must disclose the claimed
invention in sufficient detail to enable
a person of ordinary skill in the art to
make and use the claimed invention. To
satisfy the written description
requirement of 35 U.S.C. 112, ] 1, the
description must show that the
applicant was in possession of the
claimed invention at the time of filing.
If all the requirements under 35 U.S.C.
112, 1, are met, there is no statutory
basis to require disclosure of why an
invention works or how it was
developed. “[I]t is not a requirement of
patentability that an inventor correctly
set forth, or even know, how or why the
invention works.” Newman v. Quigg,
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877 F.2d 1575, 1581, 11 USPQ2d 1340,
1345 (Fed. Cir. 1989).

(16) Comment: One comment
suggested that patents should ““allow for
others to learn from and improve the
invention.” The comment suggested that
claims to patented plant varieties
should not prohibit others from using
the patented plants to develop improved
varieties. The comment also stated that
uses of plants in speculative manners
should not be permitted. Response: By
statute, a patent provides the patentee
with the right to exclude others from,
inter alia, making and using the claimed
invention, although a limited research
exemption exists. See 35 U.S.C. 163,
271(a), (e). These statutory provisions
are not subject to revision by the USPTO
and are not affected by these Guidelines.
Where a plant is claimed in a utility
patent application, compliance with the
statutory requirements for utility under
35 U.S.C. 101 only requires that a
claimed invention be supported by at
least one specific, substantial and
credible utility. It is somewhat rare for
academic researchers to be sued by
commercial patent owners for patent
infringement. Most inventions are made
available to academic researchers on
very favorable licensing terms, which
enable them to continue their research.

(17) Comment: Two comments
suggested that although the USPTO has
made a step in the right direction in
raising the bar in the Utility Guidelines,
there is still a need to apply stricter
standards for utility. Response: The
USPTO is bound by 35 U.S.C. 101 and
the case law interpreting § 101. The
Guidelines reflect the USPTO’s
understanding of § 101.

(18) Comment: Several comments
addressed specific concerns about the
examiner training materials. Response:
The comments received with respect to
the training materials will be taken
under advisement as the Office revises
the training materials. Except for
comments with regard to whether
sequence homology is sufficient to
demonstrate a specific and substantial
credible utility, specific concerns about
the training materials will not be
addressed herein as they will not impact
the language of the guidelines.

(19) Comment: Several comments
suggested that the use of computer-
based analysis of nucleic acids to assign
a function to a given nucleic acid based
upon homology to prior art nucleic
acids found in databases is highly
unpredictable and cannot form a basis
for an assignment of function to a
putatively encoded protein. These
comments also indicate that even in
instances where a general functional
assignment may be reasonable, the

assignment does not provide
information regarding the actual
biological activity of an encoded protein
and therefore patent claims drawn to
such nucleic acids should be limited to
method of use claims that are explicitly
supported by the as-filed
specification(s). These comments also
state that if homology-based utilities are
acceptable, then the nucleic acids, and
proteins encoded thereby, should be
considered as obvious over the prior art
nucleic acids. On the other hand, one
comment stated that homology is a
standard, art-accepted basis for
predicting utility, while another
comment stated that any level of
homology to a protein with known
utility should be accepted as indicative
of utility. Response: The suggestions to
adopt a per se rule rejecting homology-
based assertions of utility are not
adopted. An applicant is entitled to a
patent to the subject matter claimed
unless statutory requirements are not
met (35 U.S.C. 101, 102, 103, 112).
When the USPTO denies a patent, the
Office must set forth at least a prima
facie case as to why an applicant has not
met the statutory requirements. The
inquiries involved in assessing utility
are fact dependent, and the
determinations must be made on the
basis of scientific evidence. Reliance on
the commenters’ per se rule, rather than
a fact dependent inquiry, is
impermissible because the commenters
provide no scientific evidence that
homology-based assertions of utility are
inherently unbelievable or involve
implausible scientific principles. See,
e.g., In re Brana, 51 F.3d 1560, 1566, 34
USPQ2d 1436, 1441 (Fed. Cir. 1995)
(rejection of claims improper where
claims did “not suggest an inherently
unbelievable undertaking or involve
implausible scientific principles’ and
where “prior art * * * discloses
structurally similar compounds to those
claimed by the applicants which have
been proven * * * to be effective”).

A patent examiner must accept a
utility asserted by an applicant unless
the Office has evidence or sound
scientific reasoning to rebut the
assertion. The examiner’s decision must
be supported by a preponderance of all
the evidence of record. In re Oetiker,
977 F.2d 1443, 1445, 24 USPQ2d 1443,
1444 (Fed. Cir. 1992). More specifically,
when a patent application claiming a
nucleic acid asserts a specific,
substantial, and credible utility, and
bases the assertion upon homology to
existing nucleic acids or proteins having
an accepted utility, the asserted utility
must be accepted by the examiner
unless the Office has sufficient evidence

or sound scientific reasoning to rebut
such an assertion. “[A] ‘rigorous
correlation’ need not be shown in order
to establish practical utility; ‘reasonable
correlation’ is sufficient.” Fujikawa v.
Wattanasin, 93 F.3d 1559, 1565, 39
USPQ2d 1895, 1900 (Fed. Cir. 1996).
The Office will take into account both
the nature and degree of the homology.

When a class of proteins is define
such that the members share a specific,
substantial, and credible utility, the
reasonable assignment of a new protein
to the class of sufficiently conserved
proteins would impute the same
specific, substantial, and credible utility
to the assigned protein. If the
preponderance of the evidence of
record, or of sound scientific reasoning,
casts doubt upon such an asserted
utility, the examiner should reject the
claim for lack of utility under 35 U.S.C.
101. For example, where a class of
proteins is defined by common
structural features, but evidence shows
that the members of the class do not
share a specific, substantial functional
attribute or utility, despite having
structural features in common,
membership in the class may not
impute a specific, substantial, and
credible utility to a new member of the
class. When there is a reason to doubt
the functional protein assignment, the
utility examination may turn to whether
or not the asserted protein encoded by
a claimed nucleic acid has a well-
established use. If there is a well-
established utility for the protein and
the claimed nucleic acid, the claim
would meet the requirements for utility
under 35 U.S.C. 101. If not, the burden
shifts to the applicant to provide
evidence supporting a well-established
utility. There is no per se rule regarding
homology, and each application must be
judged on its own merits.

The comment indicating that if a
homology-based utility could meet the
requirements set forth under 35 U.S.C.
101, then the invention would have
been obvious, is not adopted. Assessing
nonobviousness under 35 U.S.C. 103 is
separate from analyzing the utility
requirements under 35 U.S.C. 101.
When a claim to a nucleic acid
supported by a homology-based utility
meets the utility requirement of section
101, it does not follow that the claimed
nucleic acid would have been prima
facie obvious over the nucleic acids to
which it is homologous. “[S]ection 103
requires a fact-intensive comparison of
the [claim] with the prior art rather than
the mechanical application of one or
another per se rule.” In re Ochiai, 71
F.3d 1565, 1571, 37 USPQ2d 1127, 1132
(Fed. Cir. 1995). Nonobviousness must
be determined according to the analysis
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in Graham v. John Deere, 383 U.S. 1,
148 USPQ 459 (1966). See also, In re
Dillon, 919 F.2d 688, 692, 16 USPQ2d
1897, 1901 (Fed. Cir. 1990) (in banc)
(“structural similarity between claimed
and prior art subject matter, * * *
where the prior art gives reason or
motivation to make the claimed
compositions, creates a prima facie case
of obviousness”) (emphasis added).
Where “the prior art teaches a specific,
structurally-definable compound [] the
question becomes whether the prior art
would have suggested making the
specific molecular modifications
necessary to achieve the claimed
invention.” In re Deuel, 51 F.3d 1552,
1558, 34 USPQ2d 1210, 1214 (Fed. Cir.
1995).

(20) Comment: Several comments
indicated that in situations where a
well-established utility is relied upon
for compliance with 35 U.S.C. 101, the
record should reflect what that utility is.
One comment stated that the record
should reflect whether the examiner
accepted an asserted utility or relied
upon a well-established utility after
dismissing all asserted utilities. Another
comment stated that when the examiner
relies on a well-established utility not
explicitly asserted by the applicant, the
written record should clearly identify
this utility and the rationale for
considering it specific and substantial.
Response: The comments are not
adopted. Only one specific, substantial
and credible utility is required to satisfy
the statutory requirement. Where one or
more well-established utilities would
have been readily apparent to those of
skill in the art at the time of the
invention, an applicant may rely on any
one of those utilities without prejudice.
The record of any issued patent
typically reflects consideration of a
number of references in the prior art
that the applicant or the examiner
considered material to the claimed
invention. These references often
indicate uses for related inventions, and
any patents listed typically disclose
utilities for related inventions. Thus,
even when the examiner does not
identify a well-established utility, the
record as a whole will likely disclose
readily apparent utilities. Just as the
examiner without comment may accept
a properly asserted utility, there is no
need for an examiner to comment on the
existence of a well-established utility.
However, the Guidelines have been
revised to clarify that a well-established
utility is a specific, substantial, and
credible utility that must be readily
apparent to one skilled in the art. Most
often, the closest prior art cited and
applied in the course of examining the

application will demonstrate a well-
established utility for the invention.

(21) Comment: Several comments
stated that the Guidelines erroneously
burden the examiner with proving that
a person of skill in the art would not be
aware of a well-established utility. One
comment states that this requires the
examiner to prove a negative. Another
comment states that the Guidelines
should direct examiners that if a
specific utility has not been disclosed,
the applicant should be required to
identify a specific utility. Response: The
comments have been adopted in part.
The Guidelines have been revised to
indicate that where the applicant has
not asserted a specific, substantial, and
credible utility, and the examiner does
not perceive a well-established utility, a
rejection under § 101 should be entered.
That is, if a well-established utility is
not readily apparent and an invention is
not otherwise supported by an asserted
specific, substantial, and credible
utility, the burden will be shifted to
applicant to show either that the
specification discloses an adequate
utility, or to show that a well-
established utility exists for the claimed
invention. Again, most often the search
of the closest prior art will reveal
whether there is a well-established
utility for the claimed invention.

(22) Comment: Several comments
suggested that further clarification was
required with regard to the examiner’s
determination that there is an adequate
nexus between a showing supporting a
well-established utility and the
application as filed. The comments
indicated that the meaning of this
“nexus” was unclear. Response: The
Guidelines have been modified to reflect
that evidence provided by an applicant
is to be analyzed with regard to a
concordance between the showing and
the full scope and content of the
claimed invention as disclosed in the
application as filed. In situations where
the showing provides adequate evidence
that the claim is supported by at least
one asserted specific, substantial, and
credible or well-established utility, the
rejections under 35 U.S.C. 101 and 112,
first paragraph, will be withdrawn.
However, the examiner is instructed to
consider whether or not the
specification, in light of applicant’s
showing, is enabled for the use of the
full scope of the claimed invention.
Many times prior patents and printed
publications provided by applicant will
clearly demonstrate that a well-
established utility exists.

(23) Comment: One comment states
that the Office is using an improper
standard in assessing ““specific” utility.
According to the comment, a distinction

between “‘specific” and ‘““general”
utilities is an overreaching
interpretation of the specificity
requirement in the case law because
“unique