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Presidential Documents

Title 3—

The President

Executive Order 13181 of December 20, 2000

To Protect the Privacy of Protected Health Information in
Oversight Investigations

By the authority vested in me as President of the United States by the
Constitution and the laws of the United States of America, it is ordered
as follows:

Section 1. Policy.

It shall be the policy of the Government of the United States that law
enforcement may not use protected health information concerning an indi-
vidual that is discovered during the course of health oversight activities
for unrelated civil, administrative, or criminal investigations of a non-health
oversight matter, except when the balance of relevant factors weighs clearly
in favor of its use. That is, protected health information may not be so
used unless the public interest and the need for disclosure clearly outweigh
the potential for injury to the patient, to the physician-patient relationship,
and to the treatment services. Protecting the privacy of patients’ protected
health information promotes trust in the health care system. It improves
the quality of health care by fostering an environment in which patients
can feel more comfortable in providing health care professionals with accu-
rate and detailed information about their personal health. In order to provide
greater protections to patients’ privacy, the Department of Health and Human
Services is issuing final regulations concerning the confidentiality of individ-
ually identifiable health information under the Health Insurance Portability
and Accountability Act of 1996 (HIPAA). HIPAA applies only to “covered
entities,” such as health care plans, providers, and clearinghouses. HIPAA
regulations therefore do not apply to other organizations and individuals
that gain access to protected health information, including Federal officials
who gain access to health records during health oversight activities.

Under the new HIPAA regulations, health oversight investigators will appro-
priately have ready access to medical records for oversight purposes. Health
oversight investigators generally do not seek access to the medical records
of a particular patient, but instead review large numbers of records to deter-
mine whether a health care provider or organization is violating the law,
such as through fraud against the Medicare system. Access to many health
records is often necessary in order to gain enough evidence to detect and
bring enforcement actions against fraud in the health care system. Stricter
rules apply under the HIPAA regulations, however, when law enforcement
officials seek protected health information in order to investigate criminal
activity outside of the health oversight realm.

In the course of their efforts to protect the health care system, health oversight
investigators may also uncover evidence of wrongdoing unrelated to the
health care system, such as evidence of criminal conduct by an individual
who has sought health care. For records containing that evidence, the issue
thus arises whether the information should be available for law enforcement
purposes under the less restrictive oversight rules or the more restrictive
rules that apply to non-oversight criminal investigations.

A similar issue has arisen in other circumstances. Under 18 U.S.C. 3486,
an individual’s health records obtained for health oversight purposes pursu-
ant to an administrative subpoena may not be used against that individual
patient in an unrelated investigation by law enforcement unless a judicial
officer finds good cause. Under that statute, a judicial officer determines
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whether there is good cause by weighing the public interest and the need
for disclosure against the potential for injury to the patient, to the physician-
patient relationship, and to the treatment services. It is appropriate to extend
limitations on the use of health information to all situations in which
the government obtains medical records for a health oversight purpose.
In recognition of the increasing importance of protecting health information
as shown in the medical privacy rule, a higher standard than exists in
18 U.S.C. 3486 is necessary. It is, therefore, the policy of the Government
of the United States that law enforcement may not use protected health
information concerning an individual, discovered during the course of health
oversight activities for unrelated civil, administrative, or criminal investiga-
tions, against that indi vidual except when the balance of relevant factors
weighs clearly in favor of its use. That is, protected health information
may not be so used unless the public interest and the need for disclosure
clearly outweigh the potential for injury to the patient, to the physician-
patient relationship, and to the treatment services.

Sec. 2. Definitions.

(a) “Health oversight activities” shall include the oversight activities enu-
merated in the regulations concerning the confidentiality of individually
identifiable health information promulgated by the Secretary of Health and
Human Services pursuant to the “Health Insurance Portability and Account-
ability Act of 1996,” as amended.

(b) “Protected health information” shall have the meaning ascribed to
it in the regulations concerning the confidentiality of individually identifiable
health information promulgated by the Secretary of Health and Human Serv-
ices pursuant to the “Health Insurance Portability and Accountability Act
of 1996,” as amended.

(c) “Injury to the patient” includes injury to the privacy interests of
the patient.

Sec. 3. Implementation.

(a) Protected health information concerning an individual patient discov-
ered during the course of health oversight activities shall not be used against
that individual patient in an unrelated civil, administrative, or criminal
investigation of a non-health oversight matter unless the Deputy Attorney
General of the U.S Department of Justice, or insofar as the protected health
information involves members of the Armed Forces, the General Counsel
of the U.S. Department of Defense, has authorized such use.

(b) In assessing whether protected health information should be used
under subparagraph (a) of this section, the Deputy Attorney General shall
permit such use upon concluding that the balance of relevant factors weighs
clearly in favor of its use. That is, the Deputy Attorney General shall permit
disclosure if the public interest and the need for disclosure clearly outweigh
the potential for injury to the patient, to the physician-patient relationship,
and to the treatment services.

(c) Upon the decision to use protected health information under subpara-
graph (a) of this section, the Deputy Attorney General, in determining the
extent to which this information should be used, shall impose appropriate
safeguards against unauthorized use.

(d) On an annual basis, the Department of Justice, in consul tation with
the Department of Health and Human Services, shall provide to the President
of the United States a report that includes the following information:

(i) the number of requests made to the Deputy Attorney General for author-
ization to use protected health information discovered during health oversight
activities in a non-health oversight, unrelated investigation;

(ii) the number of requests that were granted as applied for, granted
as modified, or denied;

(iii) the agencies that made the applications, and the number of requests
made by each agency; and
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(iv) the uses for which the protected health information was authorized.

(e) The General Counsel of the U.S. Department of Defense will comply
with the requirements of subparagraphs (b), (c), and (d), above. The General
Counsel also will prepare a report, consistent with the requirements of
subparagraphs (d)(i) through (d)(iv), above, and will forward it to the Depart-
ment of Justice where it will be incorporated into the Department’s annual
report to the President.

Sec. 4. Exceptions.

(a) Nothing in this Executive Order shall place a restriction on the deriva-
tive use of protected health information that was obtained by a law enforce-
ment agency in a non-health oversight investigation.

(b) Nothing in this Executive Order shall be interpreted to place a restriction
on a duty imposed by statute.

(c) Nothing in this Executive Order shall place any additional limitation
on the derivative use of health information obtained by the Attorney General
pursuant to the provisions of 18 U.S.C. 3486.

(d) This order does not create any right or benefit, substantive or proce-
dural, enforceable at law by a party against the United States, the officers
and employees, or any other person.

THE WHITE HOUSE,
December 20, 2000.
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OFFICE OF SPECIAL COUNSEL
5 CFR Parts 1800, 1820, 1830 and 1850

Change of Official Mailing Address

AGENCY: Office of Special Counsel.
ACTION: Final rule; Technical
amendments.

SUMMARY: The Office of Special Counsel
(OSCQ) is updating the suite number to
be used when sending correspondence
to the agency headquarters office in
Washington, DC. OSC’s mailing address
will be: 1730 M Street, NW, Suite 201,
Washington, DC 20036—4505. Technical
amendments are needed to update the
mailing address shown in certain
sections of OSC regulations, conforming
those sections to others involved in
recent revisions.

DATES: This rule is effective on
December 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathryn Stackhouse, Attorney, Planning
and Advice Division, by telephone at
(202) 653-8971, or by fax at (202) 653—
5161.

SUPPLEMENTARY INFORMATION: This
action is directed to the public in
general, and to current and former
Federal employees and applicants for
Federal employment in particular, who
may want to contact OSC by mail,
including to: (a) Allege a prohibited
personnel practice or other violation of
civil service law, rule, or regulation by
a Federal agency; (b) submit a
whistleblower disclosure; or (c) request
an advisory opinion on political activity
under the Hatch Act.

OSC recently moved the agency
mailroom to Suite 201 at its
headquarters office. OSC also recently
revised its regulations at 5 CFR part
1800 for other purposes. See 65 FR
64881 (Oct. 31, 2000). As part of that
regulatory revision, OSC updated the
official mailing address shown in
certain sections of part 1800 (dealing

with the filing of complaints and
whistleblower disclosures) to change
the suite number shown, from Suite 300
to Suite 201. OSC is now publishing
technical amendments to other sections
of agency regulations at 5 CFR Chapter
VIIL, updating the official mailing
address shown in those sections. (Suite
300, formerly used in the mailing
address, will continue to appear in
0OSC'’s official agency address, and to
serve as the reception point for agency
visitors.)

This action is taken under the Special
Counsel’s authority, at 5 U.S.C. 1212(e),
to publish regulations in the Federal
Register. Under the Administrative
Procedure Act, at 5 U.S.C. 553(b)(3)(B),
statutory procedures for agency
rulemaking do not apply “when the
agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” OSC finds that such notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, on the grounds that: (1) These
amendments are technical and non-
substantive; and (2) the public benefits
from early correction of an incorrect
address, and further delay is
unnecessary and contrary to the public
interest.

OSC will submit this final rule to
Congress and the General Accounting
Office pursuant to the Congressional
Review Act. The rule is effective upon
publication, as permitted by 5 U.S.C.
808. Pursuant to 5 U.S.C. 808(2), OSC
finds that good cause exists for this
effective date, based on the reasons
cited in the preceding paragraph for the
§553(b)(3)(B) determination.

List of Subjects in 5 CFR Part 1800,
1820, 1830 and 1850

Administrative practice and
procedure, Civil rights, Freedom of
information, Government employees,
Individuals with disabilities, Privacy,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Office of Special Counsel
is amending title 5, chapter VIII as
follows:

CHAPTER VIII—OFFICE OF SPECIAL
COUNSEL

PART 1800—[AMENDED]

1. Authority citation for Part 1800
continues to read as follows:

Authority: 5 U.S.C. 1212(e).
PART 1820—[AMENDED]

2. The authority citation for Part 1820
continues to read as follows:

Authority: 5 U.S.C. 552(a)(3), 552(a)(4),
1212(g), 1219.

PART 1830—[AMENDED]

3. The authority citation for Part 1830
continues to read as follows:

Authority: 5 U.S.C. 552a(f), 1212(g).
PART 1850—[AMENDED]

4. The authority citation for Part 1850
continues to read as follows:

Authority: 29 U.S.C. 794.

88§1800.3, 1820.1, 1820.2, 1820.8, 1830.1,
1830.3, and 1850.17 [Amended]

5.In §§1800.3, 1820.1(b), 1820.2,
1820.8, 1830.1, 1830.3, and 1850.170(c),
revise the reference “Suite 300" to read
“Suite 201”.

Dated: December 19, 2000.

Elaine Kaplan,

Special Counsel.

[FR Doc. 00-32834 Filed 12—22—00; 8:45 am]
BILLING CODE 7405-01-P

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1951
RIN 0560-AF78
Farm Loan Programs Account

Servicing Policies—Servicing Shared
Appreciation Agreements

AGENCY: Farm Service Agency.
AcTION: Correction to final rule.

SUMMARY: On August 18, 2000, (65 FR
50401) the Agency published a final



81326

Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

rule, which reduced the term of future
Shared Appreciation Agreements (SAA),
lowered the interest rate on amortized
SAA recapture, and deducted the value
of certain capital improvements from
the shared appreciation calculation.
This document contains a correction to
that rule.

DATES: Effective December 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Michael Cumpton, telephone (202) 690—
4014; electronic mail:
mike_cumpton@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION: The Farm
Service Agency published a document
amending part 1951 in the Federal
Register on August 18, 2000, (65 FR
50401). This document corrects the
Federal Register as it appeared. In rule
FR Doc. 00-20679, the Agency is
correcting § 1951.914(c)(1)(A) to clarify
that the increase in square footage that
is being considered is “living area”
square footage.

In rule FR Doc. 00-20679 published
on August 18, 2000, make the following
correction:

PART 1951—[CORRECTED]

§1951.914 [Corrected]

1. On page 50404, in the third
column, in §1951.914(c)(1)(iii)(A), the
second sentence is removed and two
new sentences are added in its place to
read as follows:

§1951.914 Servicing shared appreciation
agreements.
* * * * *

(C) I
(1) * ok %
(111) * % %

(A) * * *If the new residence is
affixed to the real estate security as a
replacement for a home which existed
on the security property when the
Shared Appreciation Agreement was
originally executed, or the living area
square footage of the original dwelling
was expanded, only the value added to
the real property by the new or
expanded portion of the original
dwelling (if it added value) will be
deducted from the current market value.
Living area square footage will not
include square footage of patios,

porches, garages, and similar additions.
* * * * *

Signed in Washington, DG, on December
18, 2000.

August Schumacher, Jr.

Under Secretary for Farm and Foreign
Agricultural Services.

[FR Doc. 00-32712 Filed 12—22—00; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Chapter XVII
RIN 2550-AA14
Reorganization of the Office of Federal

Housing Enterprise Oversight
Regulations

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final rule.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEQ) is
reorganizing and renumbering its
regulations. The effect is to achieve a
more logical and efficient presentation
of current regulations and to provide a
framework for new regulations. In
promulgating this reorganizational
regulation, OFHEO finds that notice and
public comment are not necessary.
Accordingly, this final regulation is
effective upon publication in the
Federal Register.

EFFECTIVE DATE: This regulation is
effective December 26, 2000.

FOR FURTHER INFORMATION CONTACT:
David W. Roderer, Deputy General
Counsel, Office of Federal Housing
Enterprise Oversight, 1700 G. Street,
NW., Fourth Floor, Washington, DC
20552, telephone (202) 414—6924 (not a
toll free number). The telephone
number for the Telecommunications
Device for the Deaf is: (800) 877—8339.

SUPPLEMENTARY INFORMATION: On July
27, 2000, the Office of Federal Housing
Enterprise Oversight (OFHEQ)
published a notice of its intention to
undertake a regulatory project to ensure
the adoption and implementation of
various written policies and procedures
for the supervision of the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation. See 65 FR 46119 (July 27,
2000). This final regulation makes
technical and organizational changes to
the numbering of existing regulations so
they will fit logically within a new
framework of the regulatory project that
will incorporate additional rulemaking.
Section 553(b)(3)(A) of Title 5, United
States Code, provides that when
regulations involve matters of agency
organization, procedure or practice, the
agency may publish regulations in final
form and that a delayed effective date is
unnecessary. 5 U.S.C. 553(d).

The final regulation adds three new
subchapter headings, amends one
subchapter heading, redesignates

existing parts and conforms internal
cross-references therein. The following
derivation table shows the origin of the
material that is contained in each of the
newly designated subchapters and parts.

Subchapter A—OFHEO Organization and
Functions

New part Subject matter Old part

1700 ........ Organization and 1700
Functions.

1702 ........ Privacy Act of 1974 1720

1703 ........ Release of Informa- 1710
tion.

1704 ........ Debt Collection ........ 1730
1705 ........ Equal Access to Jus- 1735
tice Act Amend-

ment.

Subchapter B—[Reserved]
Subchapter C—Safety and Soundness

Part Subject matter Part

1750

Capital

Subchapter D—Rules of Practice and
Procedure

Part Subject matter Part

Rules of Practice 1780

and Procedure.

With the renumbering of OFHEO’s
regulations, the section reference and
internal cross-references to old part and
section numbers must also be changed.
As such, each new part addresses
amendatory cross-references in a table
reflecting the new sections, the cross-
sections to be deleted, and the new
cross-sections to be added.

Regulatory Impact

This is a technical rule that
reorganizes OFHEQ’s regulations
without substantive change to the rule
and will not impose any substantive
regulatory requirements. It is not a
significant regulatory action under
Executive Order 12866, 58 FR 51735
(Oct. 4, 1993), or a “rule” under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., or the Small Business Regulatory
Enforcement Act, 5 U.S.C. 804(3)(C).
Consequently, no regulatory impact
assessment is required, no regulatory
flexibility analysis is required, and no
report to Congress or GAO is required.

OFHEO has determined that there is
good cause for issuing this rule without
notice and public comment. Section
553(b)(3) of Title 5, United States Code,
provides that when regulations involve
matters of agency organization,
procedure or practice, the agency may
publish regulations in final form.
Additionally, OFHEO finds that there is
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good cause for having this rule take
effective immediately pursuant to 5
U.S.C. 553(d).

List of Subjects in 12 CFR Parts 1700
Through 1790

Organization and functions
(Government agencies).

Accordingly, for the reasons stated in
the preamble, OFHEO is amending 12
CFR chapter XVII as follows:

1. Revise the heading of subchapter A
to read “OFHEO Organization and
Functions.”

2. Redesignate part 1720 as new part
1702.

PART 1702—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

3. The authority citation for new part
1702 continues to read as follows:

Authority: 5 U.S.C. 552a; 12 U.S.C.
4513(b).

4. Amend cross-references in new part
1702 as indicated in the table below. For
each new designated section indicated
in the left column, remove the cross-
reference indicated in the middle
column and, in its place, add the new
cross-reference indicated in the right
column:

New Section Remove Cross-Reference Add Cross-Reference
1702.2(2) wovveeeenreeeiiieeeiineeene part 1720 (twice) part 1702 (twice)
1702.2 oo part 1720 ................ part 1702
1702.4(8) wvveveeeerererererererenenn §1720.3(b)(3) .. §1702.3(b)(3)
1702.4(8)(2) wovevrereerierrininnn §1720.5 ..o §1702.5
1702.4(0)(1) coovvrreeererereens §1720.3(b)(3) .. §1702.3(b)(3)
1702.4(d) wvveveeereeeeeen, §1720.9 .......... §1702.9
1702.7(D) coeeeeiieeeeeeee §1720.6 ........... §1702.6
1702.8(D) wvvevvereerieiereinen, §1720.12(b) ... §1702.12(b)
1702.8(C) sovvereeveeeeireeeniieeens §1720.9 ........... §1702.9
1702.9(2) .veevvveeieeiieiieeiee §1720.3(b)(3) .. §1702.3(b)(3)
(071 ) R 0.7 oo §1702.7
1702.20(0) ceevverrerieieeninn, §1720.12(b) ... §1702.12(b)

1702.10(d)(2) ... §1720.12(b) ..

1702.11(8)(4) wevveererrererreennee. §1720.2 ........
1702.12(D) v §1720.6 .......

1702.12(8) v, §1720.11 ......
1702.12(8) ovveeeereeeereerr. §1720.11(a)(3)
1702.13(8) v, §1720.12(a) ..

1702.13(a)
1702.13(b)
1702.13(b)

§1720.6
§1720.12
§1720.11(a)(6)

V)

§1702.12(b)

. §1702.2
§1702.6
§1702.11
§1702.11(a)(3)
§1702.12(a)

. §1702.6
§1702.12
§1702.11(a)(6)(v)

5. Redesignate part 1710 as new part
1703 and revise the heading to read as
follows:

PART 1703—RELEASE OF
INFORMATION

6. The authority citation for new part
1703 continues to read as follows:
Authority: 5 U.S.C. 301, 552; 12 U.S.C.

4513, 4522, 4639; E.O. 12600; 3 CFR, 1987
Comp., p. 235.

7. Amend cross-references in new part
1703 as indicated in the table below. For
each new designated section indicated
in the left column, remove the cross-
reference indicated in the middle
column and, in its place, add the new
cross-reference indicated in the right
column:

New Section Remove Cross-Reference Add Cross-Reference
1703.1 .o BLT10.2 oo §1710.2
1703.1 ............ part 1710 ..... part 1703
1703.12(a)(1) ... §1710.9 .......... §1703.9
1703.12(b) ...... §1710.11(b) .... §1703.11(b)
1703.13(a) ...... §1710.17(a) .... §1703.17(a)
1703.15(b)(2) .... §1710.11(b) .... §1703.11(b)
1703.15(b)(4) .... §1710.16 ......... §1703.16
1703.16(b) ...... §1710.13 ......... §1703.13
1703.16(b) ...... §1710.17(b) ... §1703.17(b)
1703.17(b) ...... §1710.16 ............ §1703.16
1703.18(b)(1) . §1710.11(b)(4) ... §1703.11(b)(4)
1703.18(c) ......... §1710.11(b)(4) ... §1703.11(b)(4)

1703.18(d)(2)
1703.18(e)(1)

§1710.11(b)(4)
§1710.11(b)(4)

1703.21(b) ...... §1710.22(b)(1)
1703.21(b) ...... §1710.22(b)(1)
1703.22(a) ...... §1710.23 ...
1703.23(a) ...... §1710.24 ...
1703.23(b) ...... §1710.22 .....
1703.23(€) ...... §1710.22 ...
1703.23(q) ...... §1710.22 .....
1703.24(a) ...... §1710.23 .....
1703.24(c)(5) .. §1710.16 .....
1703.34(c) ...... §1710.33 .......
1703.38(2) .ooveoreeeerrerrnn. §1710.22(b)(1)

Q) ...
(i) ...

@

§1703.11(b)(4)
§1703.11(b)(4)
§1703.22(b)(1)(i)
§1703.22(b)(1)(ii)
§1703.23
§1703.24
§1703.22
§1703.22
§1703.22
§1703.23
§1703.16
§1703.33
§1703.22(b)(1)(i)
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1703.40(D) weeeeiveeeiiieeiieeene §1710.33 §1703.33

1703.40(b) ... §1710.34 §1703.34

1703.40(D) weovvoeveevereeeeeen, §1710.37 §1703.37

8. Redesignate part 1730 as new part

1704.

PART 1704—DEBT COLLECTION

9. The authority citation for new part
1704 continues to read as follows:

Authority: 5 U.S.C. 5514; 26 U.S.C.
6402(d); 31 U.S.C. 3701-3720A.

part 1704 as indicated in the table

10. Amend cross-references in new

cross-reference indicated in the middle
column and, in its place, add the new
cross-reference indicated in the right
column:

below. For each new designated section
indicated in the left column, remove the

New Section Remove Cross-Reference Add Cross-Reference
1704.1(2) wvevvveereeeeieeieeeieenens PAE L1730 oot part 1704
1704.1(b)(2) ..... part 1730 ...... part 1704
1704.1(b)(2) ..... part 1730 ...... part 1704
1704.1(b)(3) ..... part 1730 .....ccceeee. part 1704

1704.1(b)(4)
1704.2
1704.2(c) ...
1704.3(a)
1704.21(b)(9)
1704.21(b)(12)(ii)
1704.23(a)(4)
1704.29(a)(L)(ii)
1704.29(a)(L)(jii)
1704.29(a)(1)(V) ...
1704.29(a)(2)
1704.29(a)(2)(iii)
1704.32(a)

1704.42
1704.51(c) ...

part 1730 (twice) ....
part 1730 (twice) ....
part 1730
part 1730 (twice) ....
§1730.23
U.S.C. 3729-3731
§1730.21(b)
§1730.21
§1730.23(b) ....
§1730.24(b)
§8§1730.24—1730.26
§8§1730.24—1730.26
when—
§1730.42 (three times) ....
§1730.41

§1730.53

part 1704 (twice)
part 1704 (twice)
part 1704

part 1704 (twice)
§1704.23

U.S.C. 3729—3731
§1704.21(b)
§1704.21
§1704.23(b)
§1704.24(b)
§§1704.24—1704.26
§81704.24-1704.26
when—

§1704.42 (three times)
§1704.41

§1704.53

11. Redesignate part 1735 as new part

PART 1705-IMPLEMENTATION OF

13. Amend cross-references in new

1705. THE EQUAL ACCESS TO JUSTICE part 1705 as indicated in the table
ACT below. For each new designated section
indicated in the left column, remove the
12. The authority citation for new part cross-reference indicated in the middle
1705 continues to read as follows: column and, in .itS place, &:ldd the-new
Authority: 5 U.S.C. 504(c)(1). cross-re'ference indicated in the right
column:
New Section Remove Cross-Reference Add Cross-Reference
1705.3(2) wvvoerereeeeererereere. §L735.4(8) eoveeeeeeeeerreeeeseeeese s seeeeeeeesesess e eere e §1705.4(a)
1705.3(0)(L) wveorvererererrrernns C <1 (o) N §1705.5(b)
1705.5(2) wceveeeeveeeiiiie e B AT735.6 i §1705.6
1705.10(a) ... §1735.4(a) ... §1705.4(a)
1705.10(a) ........ §1735.4(h) ... §1705.4(b)
1705.10(a)(3) ... §1735.12 ... §1705.12
1705.10(b) §LT35.4(8) wereverereeeererreeesseseeeesereeseeseeeesesesr s ss s §1705.4(a)
1705.10(c) C <1 (o) N §1705.4(b)
1705.11(a) .... §1735.10(c)(4)(i) ... §1705.10(c)(4)(i)
1705.21(a) ... §1735.25 ..o, §1705.25
1705.22 ........ §1735.25 ...... §1705.25
1705.25 ........ §1735.27 ...... §1705.27
1705.26(a) .... §1735.25 ...... §1705.25
1705.26(b) ... §1735.27 ... §1705.27
1705.26(d) ... §1735.4(a) ... §1705.4(a)
1705.26(€) ... §1735.4(h) ... §1705.4(b)
1705.27 ..... §1735.26 ...... §1705.26
1705.27 oo B L735.25 oo §1705.25
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14. Add and reserve subchapter
heading B after new part 1705 as
follows:

Subchapter B—[Reserved]

15. Add subchapter heading C before
part 1750 as follows:
Subchapter C—Safety and Soundness

16. Add subchapter heading D before
part 1780 as follows:

Subchapter D—Rules of Practice and
Procedure

Dated: December 19, 2000.
Armando Falcon, Jr.

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 00-32779 Filed 12—22—-00; 8:45 am]
BILLING CODE 4220-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-326-AD; Amendment
39-12046; AD 2000-25-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747—-400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
400 series airplanes, that requires
repetitive inspections to detect fatigue
cracking of the longeron splice fittings
at stringer 11 on the left and right sides
at body station 2598, and various
follow-on actions. The actions specified
by this AD are necessary to detect and
correct fatigue cracking of the longeron
splice fittings and subsequent damage to
adjacent structure. Such damage could
result in the inability of the structure to
carry horizontal stabilizer flight loads,
and consequent reduced controllability
of the horizontal stabilizer. This action
is intended to address the identified
unsafe condition.

DATES: Effective January 30, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 30,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This

information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Rick
Kawaguchi, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-1153; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-400 series airplanes was
published in the Federal Register on
June 28, 2000 (65 FR 39828). That action
proposed to require repetitive
inspections to detect fatigue cracking of
the longeron splice fittings at stringer 11
on the left and right sides at body
station 2598, and various follow-on
actions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed Rule

One commenter supports the
proposed rule.

Request to Reference New Service
Bulletin

One commenter requests that the FAA
revise the proposed rule to reference a
new service bulletin, Boeing Alert
Service Bulletin 747-53A2419, Revision
1, dated September 21, 2000. (The
proposed rule referenced Boeing Alert
Service Bulletin 747-53A2419, dated
December 17, 1998, as the appropriate
source of service information for certain
proposed actions.) The commenter
provides no justification for its request.

The FAA concurs with the
commenter’s request. Since the issuance
of the proposed rule, the FAA has
reviewed and approved Revision 1 of
the service bulletin, including
Appendix A. Revision 1 clarifies certain
instructions and revises the effectivity
listing to show changes in airplane
operators. (No additional airplanes are
added to the effectivity listing of
Revision 1.) Therefore, the FAA has
revised the applicability statement and
paragraphs (a), (b)(1), (b)(2), and (c) of
this final rule to reference Revision 1 of
the service bulletin as the appropriate
source of service information for the

actions required by those paragraphs.
The FAA also has added a new Note 2
to this AD (and reordered subsequent
notes accordingly) to state that
accomplishment of the actions required
by this AD in accordance with the
original issue of the service bulletin is
acceptable for compliance with this AD.

Request To Follow Service Bulletin
Instructions

One commenter requests that the FAA
revise the proposed AD to reflect the
service bulletin instructions for removal
and replacement of the longeron splice
fittings. The commenter notes that the
service bulletin allows for removal and
replacement of only those splice fittings
that are cracked, provided that
repetitive inspections of the remaining,
uncracked, fittings continue. The
proposed AD would require removal
and replacement of all four fittings on
the affected side if a single fitting is
found to be cracked.

The FAA does not concur with the
commenter’s request. As explained in
the “Differences Between Proposed Rule
and Alert Service Bulletin” section of
the proposal, the FAA finds it
appropriate to mandate replacement of
all longeron splice fittings on the
affected side of the airplane if one fitting
is found to be cracked. As pointed out
in that same section of the proposal, the
service bulletin recommends
replacement of all four fittings on one
side of the airplane at the same time (see
Flag Note 1 of Figure 1 of the service
bulletin). No change to the final rule is
necessary in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 490 Model
747-400 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 59 airplanes of U.S.
registry will be affected by this AD.

It will take approximately 2 work
hours (1 hour per each side) per
airplane to accomplish the required
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of this
inspection on U.S. operators is
estimated to be $7,080, or $120 per
airplane, per inspection cycle.
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It will take approximately 12 work
hours (6 hours per each side) per
airplane to accomplish the required
rework or replacement, at an average
labor rate of $60 per work hour.
Required parts will cost between $731
and $7,906 per airplane. Based on these
figures, the cost impact of this rework or
replacement on U.S. operators is
estimated to be between $1,451 and
$8,626 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-25-11 Boeing: Amendment 39-12046.
Docket 99-NM-326—-AD.

Applicability: Model 747-400 series
airplanes, as listed in Boeing Alert Service
Bulletin 747-53A2419, Revision 1, dated
September 21, 2000; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the longeron splice fittings and subsequent
damage to adjacent structure, which could
result in the inability of the structure to carry
horizontal stabilizer flight loads, and
consequent reduced controllability of the
horizontal stabilizer; accomplish the
following:

Initial Detailed Visual Inspection

(a) Perform a detailed visual inspection to
detect cracking of the longeron fittings at
stringer 11, on the left and right sides at body
station 2598, at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2419, Revision 1,
including Appendix A, dated September 21,
2000.

(1) Inspect prior to the accumulation of
17,000 total flight cycles or 63,000 total flight
hours, whichever occurs first.

(2) Inspect within 24 months after the
effective date of this AD.

Note 2: Inspections, rework, and
replacements accomplished prior to the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 747-53A2419,
dated December 17, 1998, are considered
acceptable for compliance with the
applicable action specified in this
amendment.

Note 3: Where there are differences
between the AD and the service bulletin, the
AD prevails.

Note 4: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Rework/Replacement/Repetitive Inspections

(b) If no cracking is detected during the
inspection required by paragraph (a) of this
AD, accomplish the requirements of either
paragraph (b)(1), (b)(2), or (b)(3) of this AD.

(1) Prior to further flight, rework all four
longeron splice fittings on the left and right
sides at body station 2598, in accordance
with Part 3 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2419, Revision 1, including
Appendix A, dated September 21, 2000.
Repeat the inspection required by paragraph
(a) of this AD one time at the later of the
times specified in paragraphs (b)(1)(i) and
(b)(1)(ii) of this AD, and thereafter at
intervals not to exceed 3,000 flight cycles or
18,000 flight hours, whichever occurs first.

(i) For airplanes on which the rework is
accomplished prior to the accumulation of
7,000 total flight cycles and prior to the
accumulation of 25,000 total flight hours:
Inspect within 20,000 flight cycles or 72,000
flight hours after rework, whichever occurs
first.

(ii) For airplanes on which the rework is
accomplished at or after the accumulation of
7,000 total flight cycles, or 25,000 total flight
hours: Inspect within 10,000 flight cycles or
36,000 flight hours after rework, whichever
occurs first.

(2) Prior to further flight, replace all four
longeron splice fittings on the left and right
sides at body station 2598 with new fittings,
in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2419, Revision 1,
including Appendix A, dated September 21,
2000. Repeat the inspection required by
paragraph (a) of this AD one time within
20,000 flight cycles or 72,000 flight hours
after the replacement, whichever occurs first;
and thereafter at intervals not to exceed 3,000
flight cycles or 18,000 flight hours,
whichever occurs first.

(3) Repeat the inspection required by
paragraph (a) of this AD at intervals not to
exceed 3,000 flight cycles or 18,000 flight
hours, whichever occurs first.

Corrective Action/Repetitive Inspections

(c) If any cracking is detected during any
inspection required by paragraph (a) or (b)(3)
of this AD, prior to further flight: Replace all
four longeron splice fittings on the affected
side in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2419, Revision 1,
including Appendix A, dated September 21,
2000. Repeat the inspection on the affected
side as required by paragraph (a) of this AD
one time within 20,000 flight cycles or
72,000 flight hours after the replacement,
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whichever occurs first; and thereafter at
intervals not to exceed 3,000 flight cycles or
18,000 flight hours, whichever occurs first.

(d) If any cracking is detected during any
inspection required by paragraph (b)(1),
(b)(2), or (c) of this AD, repair in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA; or in accordance with data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Note 5: There is no terminating action
currently available for the inspections
required by this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Except as provided by paragraph (d) of
this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 747-53A2419, Revision 1, including
Appendix A, dated September 21, 2000. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
January 30, 2001.

Issued in Renton, Washington, on
December 14, 2000.
Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-32406 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-134-AD; Amendment
39-12047; AD 2000-25-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires
inspections to detect cracking of the
front spar web of the wing, and
corrective action, if necessary. The
actions specified by this AD are
necessary to detect and correct fatigue
cracking of the front spar web, which
could result in fuel leaking onto an
engine and a consequent fire. This
action is intended to address the
identified unsafe condition.

DATES: Effective January 30, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 30,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Tamara Anderson, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747 series airplanes was
published in the Federal Register on
July 31, 2000 (65 FR 46672). That action
proposed to require inspections to
detect cracking of the front spar web of
the wing, and corrective action, if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Provide for Airplanes With
Replaced Front Spar Web

One commenter states that the
airplane manufacturer informed it that
inspections by Boeing Alert Service
Bulletin 747-57A2311, dated January
27, 2000, are not necessary at this time
for airplanes modified by Boeing
Service Bulletin 747-57A2303. (In a
separate comment, addressed below, the
airplane manufacturer notes that the
original issue of Boeing Alert Service
Bulletin 747-57A2311 will be revised
to, among other things, extend the
compliance threshold for inspection of
certain airplanes modified by Boeing
Service Bulletin 747-57A2303.)

The commenter makes no specific
request for a change to the proposed
rule. The FAA infers that the
commenter is requesting that the FAA
revise the proposed rule to extend the
compliance time for the inspections
required by paragraph (a) of this AD for
airplanes that have been modified by
Boeing Service Bulletin 747-57A2303,
Revision 1, dated September 25, 1997.
The FAA concurs with this request. The
modification to which the commenter
refers involves replacement of the front
spar web of the wing with a new shot-
peened front spar web, and it is
provided as an optional terminating
action in paragraph (c) of AD 99-10-09,
amendment 39-11162 (64 FR 25194,
May 11, 1999). The FAA finds that, if
this optional terminating action has
been done, operators are not required to
inspect the new section of the front spar
web that overlaps with the inspection
area specified in this AD (the area
between FSSI 668 and FSSI 684) until
13,000 flight cycles or 30,000 flight
hours after the accomplishment of the
replacement. A new paragraph (b) has
been added to this AD to specify this,
and subsequent paragraphs have been
reordered accordingly.

Request To Specify Method of
Compliance for Modified Airplanes

One commenter requests that the FAA
revise the proposed rule to provide
special inspection instructions for
airplanes modified in accordance with
Boeing Service Bulletin 747-57A2303.
The commenter points out that if the
modification in that service bulletin is
installed, it is not possible to
accomplish the “Part 2 optional web
inspection” given as one option for
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compliance with paragraph (a) of the
proposed AD, due to the proximity of a
new web splice on the aft face of the
front spar web. Thus, airplanes
modified per Boeing Service Bulletin
747-57A2303 can only be inspected
using the “Part 1 external web
inspection” in paragraph (a) of this AD.

The FAA partially concurs with the
commenter’s request. The FAA does not
find it necessary to revise this AD to
include special instructions for
airplanes modified with another AD.
Operators should note that most AD
actions address modifications affecting
the subject area of the AD using the note
that appears as Note 1 of this AD, which
states, “For airplanes that have been
modified, altered, or repaired so that the
performance of the requirements of this
AD is affected, the owner/operator must
request approval for an alternative
method of compliance in accordance
with paragraph (d) of this AD.”
However, to be clear, the FAA finds that
it is appropriate in this case to clarify
that operators of airplanes modified by
Boeing Service Bulletin 747-57A2303,
Revision 1, must apply for an alternative
method of compliance, in accordance
with paragraph (d) of this AD, if they
choose to comply with this AD using
the Part 2 optional web inspection. Note
3 has been added to this AD
accordingly.

Request to Delay Issuance of Final Rule

One commenter, the airplane
manufacturer, requests that the FAA
delay issuance of the proposed AD until
a new revision of Boeing Alert Service
Bulletin 747-57A2311 is issued. The
commenter describes several changes
that will be made to this service
bulletin, which is referenced as the
appropriate source of service
information in the proposed rule. These
changes include:

* For certain airplanes modified by
Boeing Service Bulletin 747-57A2303,
the compliance threshold for inspecting
certain areas will be extended. (See
“Request to Provide for Airplanes With
Replaced Front Spar Web,” above.)

* The type of inspection will be
revised for certain airplanes on which
web splice plates have been installed by
Boeing Service Bulletin 747-57A2303.
(See “Request to Specify Method of
Compliance for Modified Airplanes,”
above.)

» The inspection area will be
expanded.

* Instructions for terminating action
and post-modification inspections will
be included.

The FAA does not concur with the
commenter’s request to delay the
issuance of this final rule. The FAA

finds that, in view of the criticality of
the unsafe condition addressed in this
AD, it would be inappropriate to delay
issuance of this AD pending receipt of
a new service bulletin. Once the new
service bulletin has been approved, the
FAA may consider further rulemaking
to mandate the actions in that bulletin.
However, note that, based on the
requests of another commenter, changes
have been made to this AD related to the
first two items listed by the commenter.
See “Request to Provide for Airplanes
With Replaced Front Spar Web”” and
“Request to Specify Method of
Compliance for Modified Airplanes,”
above, for more information on these
changes.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 478 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 97 airplanes of U.S.
registry will be affected by this AD.

The external inspections that are one
option for compliance with this AD will
take approximately 48 work hours per
airplane (not including access and
close-up), at an average labor rate of $60
per work hour. Based on these figures,
the cost impact of the external
inspections on U.S. operators is
estimated to be $2,880 per airplane, per
inspection cycle.

In lieu of accomplishment of the
external inspections, this AD provides
an optional web inspection that takes
approximately 50 work hours per
airplane, at an average labor rate of $60
per work hour. Based on these figures,
the cost impact of the optional web
inspection on U.S. operators is
estimated to be $3,000 per airplane, per
inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include

incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-25-12 Boeing: Amendment 39-12047.
Docket 2000-NM-134-AD.

Applicability: Model 747 series airplanes,
as listed in Boeing Alert Service Bulletin
747-57A2311, dated January 27, 2000;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area



Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

81333

subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the front spar web of the wing, which could
result in fuel leaking onto an engine and a
consequent fire, accomplish the following:

Repetitive Inspections

(a) At the later of the times specified in
paragraphs (a)(1) and (a)(2) of this AD, except
as provided by paragraph (b) of this AD,
perform the Part 1 external web inspection—
including detailed visual, ultrasonic, and
high frequency eddy current (HFEC)
inspections—to detect cracking of the front
spar web of the wing, in accordance with
Boeing Alert Service Bulletin 747-57A2311,
dated January 27, 2000. In lieu of the Part 1
external web inspection, accomplishment of
the Part 2 optional web inspection to detect
cracking—which also includes detailed
visual, ultrasonic, and HFEC inspections—in
accordance with Boeing Alert Service
Bulletin 747-57A2311, dated January 27,
2000, is acceptable for compliance with this
paragraph. Repeat the inspections thereafter
at intervals not to exceed 2,000 flight cycles.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) Prior to the accumulation of 13,000
total flight cycles or 30,000 total flight hours,
whichever occurs first.

(2) Within 18 months after the effective
date of this AD.

Note 3: Operators of airplanes modified by
Boeing Service Bulletin 747-57A2303,
Revision 1, dated September 25, 1997; as
allowed by paragraph (c) of AD 99-10-09,
amendment 39-11162; must apply for an
alternative method of compliance, in
accordance with paragraph (d) of this AD, if
they choose to use the Part 2 optional web
inspection to comply with paragraph (a) of
this AD.

Exception for Modified Airplanes

(b) For airplanes on which the front spar
web between front spar station inboard
(FSSI) 668 and FSSI 692 has been replaced
with a shot-peened front spar web in
accordance with AD 99-10-09, amendment
39-11162: Within 13,000 flight cycles or

30,000 flight hours after the replacement,
whichever occurs first, inspect the new
section of the front spar web that overlaps
with the inspection area specified in Boeing
Alert Service Bulletin 747-57A2311 (the area
between front spar station inboard (FSSI) 668
and FSSI 684), dated January 27, 2000, and
repeat the inspections thereafter, in
accordance with paragraph (a) of this AD.
Repair

(c) If any cracking is detected during any
inspection required by paragraph (a) or (b) of
this AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACQO), FAA; or in accordance with data
meeting the type certification basis of the
airplane approved by a Boeing Company
Designated Engineering Representative who
has been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (c) of
this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 747-57A2311, dated January 27,
2000. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(g) This amendment becomes effective on
January 30, 2001.

Issued in Renton, Washington, on
December 14, 2000.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-32407 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Extension of Time To File Annual
Reports for Commodity Pools

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”’) is adopting
amendments to its rules to permit
commodity pool operators (“CPOs”’) to
file a claim for an extension of time to
file a pool’s annual report where the
pool is invested in other collective
investment vehicles, and the CPO
cannot obtain the information its
accountant requires about the collective
investment vehicles in time for the
pool’s Annual Report to be prepared,
audited, and distributed by the due
date.

EFFECTIVE DATE: December 26, 2000.
FOR FURTHER INFORMATION CONTACT.:
Kevin P Walek, Assistant Director, (202)
418-5463, electronic mail:
“kwalek@cftc.gov,” Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
NW., Washington, DC 20581.
SUPPLEMENTARY INFORMATION: On
November 7, 2000, the Commission
proposed to amend its Rule 4.22 to
permit CPOs to file a claim for an
extension of time to file a pool’s annual
report where the pool is invested in
other collective investment vehicles,
and the CPO cannot obtain the
information its accountant requires
about the collective investment vehicles
in time for the pool’s Annual Report to
be prepared, audited, and distributed by
the due date.?

The 30-day comment period expired
on December 7, 2000. The Commission
received four comment letters, which
generally supported the proposed
rulemaking.

Two commenters expressed the
concern that a CPO that has filed a
notice claiming an extension of time to
file should not be unnecessarily
burdened by having to make the same

165 FR 66663 (November 7, 2000).
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claim in future years. One of these
commenters suggested that, in the
alternative, the Commission use
language contained in prior staff no-
action letters, which indicated that the
Commission staff should be notified if
there is a change in circumstances
relating to the relief criteria. The
Commission considered this approach
in the proposed rule, recognizing the
need to balance the burden of
notification with the need to ensure that
the entity still qualified for the relief.
The rule does not require that the same
claim be made in future years. Rather,
the rule requires that the CPO simply
confirm that the circumstances
necessitating the relief continue to
apply by restating the representations
required by Rule 4.22(f)(2)(iv).
Permitting the CPO to file the statement
at the same time as the annual report
minimizes the burden.

Two of the commenters requested that
the Commission provide clarification of
the procedure by which a CPO needing
more than 150 days to complete an
annual report could request an
extension of time. A third commenter
requested that the Commission consider
increasing the permitted extension to
120 days, or 210 days following the
fiscal year end.

Commission staff have reviewed past
extension requests and found that a
substantial majority of the requesters
have indicated that they can complete
their Annual Reports within 150 days of
the end of the commodity pool’s fiscal
year. The new extension provisions in
Rule 4.22(f)(2) are intended to provide
a standardized and simplified extension
procedure for this group of CPOs. Only
a small number of past requests have
exceeded the 150-day period. Therefore,
in the unusual event that a CPO is not
able to meet the requirements for this
streamlined procedure, the CPO may
request an extension of time pursuant to
Rule 4.22(f)(1). In contrast to the
procedures of Rule 4.22(f)(2), under
which relief may be obtained
automatically upon the filing of the
required notice and representations, a
request under Rule 4.22(f)(1) is not
granted automatically, and must include
detailed supporting documentation to
justify the need for the extension.
Additionally, Section 140.99 of the
Commission’s regulations provides a
mechanism for obtaining relief in those
cases that do not fall within the bounds
set by Rule 4.22(f)(1) or (f)(2).

Finally, one commenter suggested
that the Commission clarify that a CPQO’s
claim for an extension of time is
effective upon receipt of the claim by
the CFTC. The word “claim” in the rule
indicates that, if all the relevant criteria

apply, the CPO needs only to file the
specified notice to obtain the relief.
Thus, a claim made pursuant to Rule
4.22(f)(2) is effective upon receipt.

The rule will be effective upon
publication in the Federal Register.2 It
is the Commission’s intention that CPOs
may follow this revised rule in filing
Annual Reports due to be filed in
calendar year 2001 for fiscal years
ending in 2000.

Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1994),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The Commission
has previously established certain
definitions of ““small entities” to be used
by the Commission in evaluating the
impact of its rules on such entities in
accordance with the RFA.3 The
Commission previously has determined
that registered CPOs are not small
entities for the purpose of the RFA.4 In
this regard, the Commission notes that
it did not receive any comments
regarding the RFA implications of the
amendment to Rule 4.22(f).

B. Paperwork Reduction Act

This rule (Section 4.22(f)) contains
information collection requirements. As
required by the Paperwork Reduction
Act of 1995, the Commission has
submitted a copy of this rule to the
Office of Management and Budget
(OMB) for its review.b In response to the
Commission’s invitation in the
proposed rulemaking to comment on
any potential paperwork burden
associated with this regulation, no
comments were received.

List of Subjects in 17 CFR Part 4

Brokers, Commodity futures.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and in
particular sections 2(a)(1), 41, 4m, 4n,
40, and 8a, 7 U.S.C. 2, 6], 6m, 6n, 60,
and 12(a), the Commission hereby
proposes to amend Chapter I of Title 17
of the Code of Federal Regulations as
follows:

2 This rule amendment establishes a mechanism
to obtain an exemption from the current temporal
requirements of Rule 4.22(f). Accordingly, this rule
amendment may be made effective less than 30
days after its publication herein. See 5 U.S.C.
553(d)(1).

347 FR 18618-18621 (April 30, 1982).

447 FR 18619-18620.

5Pub. L. 104-13 (May 13, 1995).

644 U.S.C. 3504(h).

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

1. The authority citation for Part 4
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6b, 6c, 61, 6m,
61, 60, 12a, and 23.

2. Section 4.22 is amended by:

a. Redesignating paragraphs (f)(1)
introductory text, (f)(1)(i), (f)(1)(i),
(B(1)(ii), (D(1)@Ev), and (f)(1)(v) as
(f)(1)() introductory text, (f)(1)({i)(A),
BH(0)E)®B), D(1)GE)(C), H(1)E)(D), and
HE)E);

b. Redesignating paragraphs (f)(2)
introductory text, (f)(2)(i), and (f)(2)(ii)
as (f)(1)(ii) introductory text, (f)(1)(ii)(A),
and (f)(1)(ii)(B);

c. Redesignating paragraphs (f)(3)
introductory text, (f)(3)(i), and (f)(3)(ii)
as (f)(1)(iii) introductory text,
(H(1)(ii)(A), and (f)(1)(ii)(B); and

d. Adding a new paragraph (f)(2) to
read as follows:

§4.22 Reporting to pool participants.
* * * * *
(f) L

(2) In the event a commodity pool
operator finds that it cannot obtain
information necessary to prepare
certified financial statements for a pool
that it operates within the time specified
in either paragraph (c) of this section or
§4.7(b)(3)(i), as a result of the pool
investing in another collective
investment vehicle, it may claim an
extension of time under the following
conditions:

(i) The commodity pool operator
must, within 90 calendar days of the
end of the pool’s fiscal year, file a notice
with National Futures Association and
the Commission, except as provided in
paragraph (f)(2)(v) of this section.

(ii) The notice must contain the name,
main business address, main telephone
number and the National Futures
Association registration identification
number of the commodity pool operator,
and name and the identification number
of the commodity pool.

(iii) The notice must state the date by
which the Annual Report will be
distributed and filed (the ‘“Extended
Date’’), which must be no more than 150
calendar days after the end of the pool’s
fiscal year. The Annual Report must be
distributed and filed by the Extended
Date.

(iv) The notice must include
representations by the commodity pool
operator that:

(A) The pool for which the Annual
Report is being prepared has
investments in one or more collective
investment vehicles (the
“Investments”);
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(B) The commodity pool operator has
been informed by the certified public
accountant selected to audit the
commodity pool’s financial statements
that specified information establishing
the value of the Investments is
necessary in order for the accountant to
render an opinion on the commodity
pool’s financial statements. The notice
must include the name of the
accountant; and

(C) The information specified by the
accountant cannot be obtained in
sufficient time for the Annual Report to
be prepared, audited, and distributed
before the Extended Date.

(v) For each fiscal year following the
filing of the notice described in
paragraph (f)(2)(i) of this section, the
commodity pool operator may claim the
extension of time by filing a statement
containing the representations specified
in paragraph (f)(2)(iv) of this section, at
the same time as the pool’s Annual
Report.

(vi) Any notice or statement filed
pursuant to paragraph (f)(2) of this
section must be signed by the
commodity pool operator in accordance
with paragraph (h) of this section.

*

* * * *

Issued in Washington, D.C., on December
20, 2000 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 00-32856 Filed 12—-22-00; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 352, 357, and 385
[Docket No. RM99-10-000; Order No. 620]

Revisions to and Electronic Filing of
the FERC Form No. 6 and Related
Uniform Systems of Accounts

Issued December 13, 2000.

AGENCY: Federal Energy Regulatory
Commission, DEO.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending of its regulations. The
Commission is revising Form 6
schedules and instructions to better
meet current and future regulatory
requirements and industry needs;
updating Uniform Systems of Accounts
(USofA) requirements to be more
consistent with current Generally
Accepted Accounting Principles
(GAAP), and amending its regulations to

provide for the electronic filing of Form
6 commencing with reporting year 2000,
due on or before March 31, 2001. The
Commission has tested the software and
related elements of the electronic filing.

EFFECTIVE DATE: This final rule is
effective January 25, 2001.

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426.

FOR FURTHER INFORMATION CONTACT:

Mary C. Lauermann (Technical
Information), Office of the Executive
Director, 888 First Street, N.E.,
Washington, D.C. 20426, (202) 208—
0087.

Julia A. Lake (Legal Information), Office
of General Counsel, 888 First Street,
N.E., Washington, D.C. 20426, (202)
208-2019.
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I. Introduction

The Federal Energy Regulatory
Commission (Commission or FERC) is
revising Parts 352, 357, and 385 of its
regulations to revise its FERC Form No.
6: Annual Report of Oil Pipeline
Companies (Form 6) schedules and
instructions to better meet current and
future regulatory requirements and
industry needs; update Uniform
Systems of Accounts (USofA)
requirements to be more consistent with
current Generally Accepted Accounting
Principles (GAAP); and amend its
regulations to provide for the electronic
filing of Form 6 commencing with
reporting year 2000, due on or before
March 31, 2001. The Commission has
tested the software and related elements
of the electronic filing mechanism. This
rule is part of the Commission’s ongoing
program to update and eliminate
burdensome and unnecessary
accounting and reporting requirements.
These changes will reduce, by about 25
percent, the burden on regulated
companies for maintaining and
reporting information under the
Commission’s regulations.

II. Background

In 1977, the responsibility to regulate
oil pipeline companies was transferred
to the Commission from the Interstate
Commerce Commission (ICC).* In
accordance with the transfer of
authority, the Commission was
delegated the responsibility under
section 1 of the Interstate Commerce Act
(49 U.S.C. 1) to regulate the rates and
charges for transportation of oil by
pipeline and establish valuation of those
pipelines, and under section 20 of that
Act to require pipelines to file annual
reports of information necessary for the
Commission to exercise its statutory
responsibilities.2

The ICC developed the Form P to
collect information on an annual basis
to enable it to carry out its regulation of
oil pipeline companies under the
Interstate Commerce Act. A
comprehensive review of the reporting
requirements for oil pipeline companies

1Section 402(b) of the Department of Energy
Organization Act (DOE Act), 42 U.S.C. 7172,
provides that: “[t]here are hereby transferred to, and
vested in, the Commission all functions and
authority of the Interstate Commerce Commission
or any officer of component of such Commission
where the regulatory function establishes rates or
charges for the transportation of oil by pipeline or
established the valuation of any such pipeline.”

2The Secretary of Energy delegated to the
Commission the authority under the Interstate
Commerce Act which was formerly vested in the
ICC, as that statute relates “to the transportation of
oil pipeline to the extent that such * * * [statute
is] not transferred to, and vested in, FERC by
Section 402(b) of the DOE Act * * *” (Delegation
Order No. 0204-1, Oct. 1, 1977).
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was performed on September 21, 1982,
when the Commission issued Order No.
260 3 revising the former ICC Form P,
“Annual Report of Carriers by Pipeline”
and redesignating it as FERC Form No.
6, “Annual Report of Oil Pipeline
Companies.” In 1994, the Commission
addressed additional revisions to the
Form 6 in Order Nos. 571 and 571-A,*
including adding a new page 700. The
information included in the Form 6 was
determined at that time to be the
minimum necessary for Shippers to
assess filed rate changes under Order
No. 561.5

In Order No. 561, the Commission
adopted an indexing methodology to
regulate oil pipeline rate changes as
well as certain alternative rate-changing
methodologies where a Pipeline or a
Shipper could justify a departure from
the indexing methodology. The
Commission found that this indexing
methodology would simplify and
thereby expedite the process of
changing rates. Under the Commission’s
indexing methodology, oil pipeline
Shippers play a more active role in
monitoring the application of the
Commission’s rate indexing
methodology. Unlike Shippers in the
natural gas and electric industries
regulated by the Commission, oil
pipeline Shippers bear a greater burden
in proving that proposed indexed rate
changes are unjust and unreasonable.
Moreover, when a Shipper attempts to
justify a complaint against an existing or
grandfathered rate, it must satisfy a
substantial evidentiary burden before a
hearing and formal discovery rights are
granted. This burden requires an in-
depth analysis of oil pipelines’ cost and
revenue data.

As a result of the shift in
responsibilities and the specific
information requirements outlined in
Commission Rule 206 6 for a protest or
complaint, the Commission makes the
following changes to Form 6
information collection in this final rule.

30rder No. 260, 47 FR 42327 (Sept. 27, 1982);
FERC Stats. & Regs. [Regulations Preambles 1982—
1985] q 30,397 (Sept. 21, 1982).

40rder No. 571, 59 FR 59137 (Nov. 16, 1994);
FERC Stats. & Regs. [Regulations Preambles January
1991—]June 1996] 31,006 (Oct. 28, 1994). Order
No. 571-A, 60 FR 356 (Jan. 4, 1995); FERC Stats.

& Regs. [Regulations Preambles January 1991-June
1996] 31,012 (Dec. 28, 1994).

5Revisions to Oil Pipeline Regulations Pursuant

to the Energy Policy Act of 1992, Order No. 561,
58 FR 58753 (Nov. 4, 1993) FERC Stats. & Regs.
[Regulations Preambles January 1991-June 1996]
30,985 (Oct. 22, 1993); Order No. 561-A, 59 FR
40243 (Aug. 8, 1994) FERC Stats. & Regs.
[Regulations Preambles, January 1991-June 1996]
31,000 (1994), affirmed, Association of Oil Pipelines
v. FERC, 83 F.3d 1424 (D.C. Cir. 1996).

618 CFR 385.206.

On July 27, 2000, the Commission
issued a notice of proposed rulemaking
(NOPR) in Docket No. RM99-10-000.7
The Commission received six comments
on the NOPR representing oil pipeline
companies and oil pipeline shippers.8

III1. Discussion

The Commission is revising Part
357—Annual Special or Periodic
Reports: Carriers Subject to Part I of the
Interstate Commerce Act for pipeline
carriers subject to the provisions of
section 20 of the Interstate Commerce
Act. For the most part, these revisions
amend the annual filing requirements
and raise the minimal filing threshold
for the Form 6. The Commission is also
revising the Form 6 instructions and
schedules to clarify definitions and
general instructions, eliminate duplicate
reporting requirements, remove and
consolidate schedules, update current
schedules, and revise current schedules.
Therefore, the final rule lowers the
reporting burden on relatively small
companies and clarifies the Form 6
reporting requirements which promotes
consistent reporting practices among
pipeline carriers. Since the Form 6 is
intended to be both a financial and
ratemaking document,® the final rule
ensures that the Commission has the
financial, operational, and ratemaking
information needed to carry out its
regulatory responsibilities to monitor
the oil pipeline industry in a
dynamically changing environment.
Respondents to the NOPR commended
the Commission’s efforts in generally
reducing the burden to the pipeline
industry while providing a balanced
approach to the need for information by
oil pipeline shippers and providing for
electronic submissions of the Form 6.
However, several respondents had
differing opinions on the necessity for
additional information requirements on
several of the Form 6 pages and several
definitions and thresholds. Topics
addressed in the NOPR that were agreed
to or accepted by industry are not
commented upon in this final rule.
Specific topics requiring a Commission
response to industry’s comments are
addressed below.

765 FR 50376 (Aug. 17, 2000).

8 Association of Oil Pipe Lines (AOPL), Marathon
Ashland Pipe Line LLC (Marathon), Equilon
Pipeline Company LLC (Equilon), Williams
Pipeline Company (Williams), Sinclair Oil
Corporation (Sinclair), The Society for the
Preservation of Oil Pipeline Shippers (SPOPS).

9 Cost of Service Reporting and Filing
Requirements for Oil Pipelines, FERC Stats., & Regs.
[Regs. Preambles, 1991-1996] { 31,006 at 31,169
and FERC Form No. 6, p. i, Roman Numeral I.

A. Changes to the Form 6 Reporting
Threshold

Sinclair Oil Corporation (Sinclair)
argued that raising the reporting
threshold for submission of a complete
Form 6 from $350,000 to $1,000,000
would be excessive and contribute to
distortions in the data. Sinclair believes
that a reporting threshold of $1,000,000
is too high and eliminates too many
companies. Sinclair recommends raising
the reporting threshold to $500,000 in
order to reduce the reporting burden for
smaller companies and prevent
inconsistencies in data reported.

Upon further review, the Commission
believes that Sinclair’s statement has
merit and grants its request to raise the
reporting threshold to $500,000 rather
than the proposed $1,000,000. In this
final rule, the Commission is requiring
jurisdictional oil pipeline companies
with annual jurisdictional operating
revenues greater than $350,000 but less
than $500,000 for each of the three
previous calendar years to prepare and
file pages 1—"Identification and
Attestation,” 301—"‘Operating Revenue
Accounts (Account 600),” and 700—
“Annual Cost of Service Based Analysis
Schedule” of the Form 6 on or before
March 31 of each year. Also, the
Commission requires those
jurisdictional oil pipeline companies
with annual jurisdictional operating
revenues of $350,000 or less for each of
the three previous calendar years are
required to prepare and file with the
Commission pages 1—‘Identification
and Attestation”” and 700—*‘Annual
Cost of Service Based Analysis
Schedule” of FERC Form No. 6 on or
before March 31 of each year for the
previous calendar year.

B. Form 6 Revisions.
1. General Instructions (Page i—ii).10

Williams Pipeline Company
(Williams) questioned the requirement
to report in whole dollar amounts rather
than rounding to the nearest thousand.
Williams claims that “reporting dollars
below the thousand dollar threshold
provides no incremental benefit,” and
that companies small enough to fall
below the $500 threshold would also be
below the Form 6 reporting threshold.

The Commission believes that
rounding dollars to the nearest thousand
may inaccurately reflect the operations
of smaller companies. If oil pipeline
companies are permitted to round to the
nearest thousand the Commission will
not know whether a number is not

10 Note: The page numbers referred to throughout
the final rule reference the page numbers in the
revised Form 6.
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reported because the value is zero or the
value is rounded down to zero. In
addition, rounding to whole dollar
amounts ensures consistency with other
Commission filings, including FERC
Forms 1 and 2. Therefore, Williams
suggested revision to the whole dollar
reporting requirement is denied.

2. Definitions (Page iii)

The Association of Oil Pipe Lines
(AOPL), Equilon Pipeline Company,
LLC (Equilon), Marathon Ashland Pipe
Line Company, LLC (Marathon), and
Williams stated that the definition of an
“undivided joint interest pipeline” as ““a
common carrier by pipeline controlled
by more than one common carrier”” was
inconsistent with the meaning of the
term in the industry and would apply to
all joint interest pipelines, not just those
that are “undivided” joint interest.
AOPL stated that an undivided joint
interest pipeline was not a legal entity.
Rather it was a ““legal fiction” created to
cover situations where several common
carrier pipelines had ““a separate and
distinct property interest, as opposed to
shareholder interest, in a single physical
pipeline.” Marathon proposed defining
an “undivided joint interest pipeline”
as “physical pipeline property owned in
undivided joint interest by more than
one person/entity.” The Commission
agrees with Marathon and adopts the
recommended definition.1?

3. Instructions for Schedules 212-215
(New Title—Instructions for Schedules
212-217 (Page 211)

Marathon does not support excluding
undivided joint interest pipelines from
schedules 212 and 213. Marathon argues
that the schedules should reflect
carriers’ total company activity within
the property accounts. The Commission
believes that total company data can be
obtained by adding the data on pages
212—213 to the data on pages 214-215.
Shippers that want to contest a rate
need the undivided joint interest
pipeline information separated from the
total carrier property information. The
Commission maintains its position to
require separate reporting of undivided
joint interest pipeline information.

4. Carrier Property (Pages 212-213)

AOPL, Williams, and Equilon believe
that accounting for carrier property by
gathering, trunk and general facilities is
“an undue burden and unwarranted.”
AOPL disagrees with the Commission’s
stated purpose for requiring such a
breakout.’2 AOPL states that few

11 FERC Form No. 6, p. iii, New Instruction No.
13.

1265 FR 50376 (Aug. 17, 2000), IV FERC Stats. &
Regs. 1 32,553 at 33,949 (July 27, 2000).

depreciation studies are requested and
that the “benefit to be gained by
breaking these costs out by gathering,
trunk and general facilities * * * is
small and * * * not enough to offset the
burden.” AOPL argues that the
requested breakout for depreciation
purposes can be readily obtained after a
depreciation study is requested.
Additionally, AOPL states that shippers
participating in the rulemaking stated
that they did not need such information.

Marathon, on the other hand, had no
objection to breaking out carrier
property by gathering, trunk and general
facilities, and Sinclair endorsed
maintaining the distinctions between
gathering, trunk and delivery lines.
Sinclair stated that the information is
invaluable to shippers in understanding
and analyzing the financial data
reported by pipeline companies.

The Commission believes that the
carrier property information broken out
by gathering, trunk and general facilities
is vital in order to determine whether a
full depreciation study should be
requested, and to assist the shipper in
meeting its burden to show that a rate
should be set for full hearing and
investigation. Therefore, the
Commission maintains the requirement
to provide carrier property information
by gathering, trunk, and general
facilities.

5. Depreciation Base and Rates

Undivided Joint Interest Property)
(Pages 214-215).

Accrued Depreciation-Carrier
Property (Page 216).

Accrued Depreciation—Undivided
Joint Interest Property) (Page 217).
AOPL, Williams, Equilon, Marathon
believe that undivided joint interest
property should only be reported
separately if the depreciation rates differ
from that of the carrier’s other assets.
AOPL states that if the undivided joint
interest property is depreciated at the
same rate as the carrier’s other assets the
carrier should only be required to make
a statement to that effect. AOPL
contends that the Commission’s
assertion that depreciation rates vary
among the classes of property 13 is rarely
true. In addition, Marathon believes that
there should be a carrier property
threshold of $10 million for any
undivided joint interest property that
must be reported separately.

The Commission believes that even if
the depreciation rate is the same for
both carrier property and undivided
joint interest property, the breakout of
undivided joint interest pipeline base

1365 FR 50376 (Aug. 17, 2000), IV FERC Stats. &
Regs. 1 32,553 at 33,949 (July 27, 2000).

information is needed in its own right.
Carrier property and accrued
depreciation data is used not only for
depreciation studies, but is needed to
calculate a rate base to determine items
such as rate of return and income taxes
in a cost of service analysis. The
Commission believes that even if
depreciation rates rarely vary among the
different classes of property, that is
hardly a reason not to require the
numbers to be shown separately. As to
Marathon’s suggested threshold of $10
million in undivided joint interest
property before reporting that
information separately, the Commission
believes that a $10 million threshold
would render the data on undivided
joint interest pipelines useless. The
Commission, therefore, maintains the
requirement to identify undivided joint
interest property separately, and denies
the request to require such
identification only when the
depreciation rate is different than the
carrier property or more than $10
million.

6. Noncarrier Property (Page 220)

Williams requests that the
Commission abandon the requirement
to report detailed cost information of
noncarrier property and income from
noncarrier property. Williams states that
the Commission is concerned with
activities related to the transportation of
oil in interstate commerce and that
nonjurisdictional activities of a pipeline
are of no concern to the Commission or
shippers. Williams also states that it is
inappropriate to require companies to
divulge nonjurisdictional information to
competitors.

The Commission needs information
related to noncarrier property for
ratemaking proceedings, settlements,
and discovery. Additionally, the
Commission uses the information to
ascertain whether joint costs have been
allocated properly between carrier and
noncarrier property. In order to reduce
the burden to jurisdictional companies,
the Commission has raised the reporting
threshold from $250,000 to $1,000,000.
Therefore, the Commission denies
Williams’ request to abandon the
reporting requirement for noncarrier

property.
7. Operating Revenue Accounts
(Account 600) (Page 301)

AOPL, Williams, and Equilon
disagree with the Commission’s
requirement to distinguish between
crude oil and product movements,
stating that this distinction is without
relevance. AOPL argues that companies
that operate both crude and product
lines do not break their costs down
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between the two commodities. AOPL
believes that the Commission’s assertion
that companies must maintain such an
accounting distinction under Statements
of Financial Accounting Standards
(SFAS) No. 131—Disclosures about
Segments of an Enterprise and Related
Information is misguided. AOPL states
that many of the carriers reporting to
FERC are not publicly held and do not
report to the Securities and Exchange
Commission so they are not covered
under SFAS 131. AOPL recommends
that if the Commission continues to
require cost allocation between crude
and product systems, the burden should
only be imposed on pipelines that carry
more than 10 percent of the other
commodity.

In addition, AOPL believes that
pipelines should not be required to
allocate revenues among gathering,
trunk and delivery systems. AOPL states
that when the Commission examines
function for purposes of cross-
subsidization it obtains the information
it needs directly from the carrier,
making mandatory Form 6 reporting an
unwarranted burden.

Marathon, however, does not oppose
the reporting of revenue data by crude
oil and product movements or by
gathering, trunk and delivery systems.
Sinclair approves of reporting the
distinctions between crude oil and
product lines by gathering, trunk and
delivery lines. Sinclair states that the
separate reports are invaluable for
analyzing financial data and vital to the
analysis of the performance of the
ceiling price index.

AOPL recommends the Commission
reconsider its NOPR decision not to
revise page 301 to include prior year
information.?* AOPL states that adding
prior year information would bring page
301 into alignment with other Form 6
schedules and would facilitate review of
revenue data.

The Commission finds that there are
significant differences between crude
and product lines in the way they
operate, the markets they serve, and the
costs they incur, necessitates the
reporting of such revenues separately.
Pipelines, also, recognize these
differences in their oil pipeline tariffs
which clearly distinguish between
services and rates for crude or product
transportation. The Commission
believes that it is essential for a shipper
who is trying to allocate costs and
revenues to specific facilities, and
match those facilities with a pipeline’s
different services (gathering, trunk or
delivery, crude or product), to know

1465 FR 50376 (Aug. 17, 2000), IV FERC Stats. &
Regs. 132,553 at 33,955 (July 27, 2000).

what functions the facilities serve. The
Commission believes that a proper
allocation is important to the shipper
regardless of the percentage of crude or
product transported. Therefore, the
Commission denies the request to
eliminate the distinctions between
crude oil or product lines and gathering,
trunk or delivery lines. Additionally,
the Commission denies the request to
require only those companies that carry
more than 10 percent of either crude oil
or product to allocate their costs
between the different product lines.
However, the Commission agrees with
AOPL that requiring carriers to report
prior year revenues will facilitate review
of revenue data while not adding an
additional burden to the industry and
has revised page 301 to include this
requirement.

8. Operating Expense Accounts
(Account 610) (Pages 302—304)

AOPL, Williams, and Equilon argue
that separate crude and product service
accounting should not be required of
companies that carry less than 10
percent of either commodity. AOPL also
objects to the requirement to allocate
costs by gathering, trunk or delivery,
stating that this information is not
needed to functionalize costs or analyze
rates.

As stated in our response to Operating
Revenue Accounts above, the
Commission believes that it is essential
for a shipper who is trying to allocate
costs and revenues to specific facilities,
and match those facilities with a
pipeline’s different services (gathering,
trunk or delivery, crude or product), to
know what functions the facilities serve.
The Commission believes that a proper
allocation is important to the shipper
regardless of the percentage of crude or
product transported. Therefore, the
Commission maintains the requirement
to distinguish between crude oil or
product lines and gathering, trunk or
delivery lines, and denies the request to
allow companies that carry less than 10
percent of either crude oil or product to
be relieved of the separate reporting
requirement.

Sinclair states that two new
subcategories consisting of “direct” and
“indirect” expenses be created within
the operations and maintenance
accounts. Sinclair argues that it needs
this more precise information to
determine if there is a need for a further
evaluation of proposed tariff changes.
The Commission sees no benefit and
Sinclair has provided no compelling
arguments for further burdening
pipelines with the additional
requirement of subdividing the
operations and maintenance accounts

into “direct” and “indirect” expenses.
Pipelines are already required to
aggregate significant indirect costs such
as employee benefits and taxes in
separate accounts in the general expense
group of accounts. This information
should be sufficient to determine if
there is a need for a further evaluation
of proposed tariff changes. Therefore,
the Commission denies Sinclair’s
request.

9. Statistics of Operations (Pages 600—
601) and Miles of Pipeline Operated at
End of Year (Pages 602—603)

AOPL, Williams, and Equilon state
that the Commission should not change
the reporting of volumes moved on
undivided joint interest pipelines as the
operator of an undivided joint interest
pipeline is not privy to company tariffs
and volumes shipped under those
tariffs. AOPL states that if the
Commission wants to be able to track
the volumes shipped on an undivided
joint interest pipeline, that information
must be provided by each of the
individual owners.

The Commission believes that the
changes to the instructions for reporting
volumes moved are appropriate but
agrees with AOPL that they have not
clearly indicated the Commission’s
intentions. Therefore, the instructions
are revised to ensure that volumes
moved on undivided joint interest
pipelines operated by others are
reported. The last sentence in
Instruction No. 2 is revised to read “Any
barrels received into a pipeline owned
by the respondent, but operated by
others, should be reported separately on
additional pages (For example 600a—
601a, 600b—601b, etc.),” and Instruction
No. 3 has been reorganized and the final
sentence revised to read “Any barrels
delivered out of a pipeline owned by the
respondent, but operated by others,
should be reported separately on
additional pages (For example 600a—
601a, 600b—601b, etc.).”

In order to be consistent in the
reporting of mileage and volumes
reported for undivided joint interest
property operated by others, pages 602
and 603 have been revised to include a
reporting category for undivided joint
interest property owned by respondents,
but operated by others.

10. Annual Cost of Service Based
Analysis Schedule (Page 700)

AOPL, Williams, Equilon, and
Marathon opposed requiring pipelines
to file additional cost of service
information as proposed in the NOPR,
specifically lines 1 through 8 on Form
6, page 700. AOPL suggests shippers
have several sources of information,
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such as a pipeline’s tariff and the
existing Form 6, that provides sufficient
information. On the other hand, Sinclair
and the Society for the Preservation of
Oil Pipeline Shippers (SPOPS) supports
the NOPR proposal to require a
breakdown of the total cost of service,
but urges the Commission to require
additional cost of service reporting not
only by the company as a whole, but
also for each system. SPOPS also urges
the Commission to require pipelines to
report “Return on Equity,” which the
Commission’s NOPR does not propose
to collect.

Sinclair urges the Commission to
augment the current reporting
requirements of page 700 by requiring
pipelines to report total cost of service,
operating revenues, throughput in
barrels, and throughput in barrel miles
on a system-by-system basis. In addition
to requesting cost of service reporting by
system, Sinclair asks the Commission to
require those companies with multiple
forms of rate regulation to report
separate cost of service, revenue,
expense and throughput data on the
portion of operations still subject to the
indexing methodology.

The Commission believes that the
proposed page 700 breakdown is a
reasonable compromise in this instance.
Therefore, the Commission adopts
revised page 700 data requirements
identified on Line Nos. 1 through 8 in
order to balance the competing needs of
pipelines and shippers in the regulation
of oil pipelines.

The stated purpose of page 700 is to
provide a means whereby a shipper can
determine whether a pipeline’s cost of
service or per-barrel/mile costs is so
substantially divergent from the
revenues produced by its cost of service
rates to warrant a challenge that requires
the pipeline to justify its rates.1® In
Order No. 571, the Commission rejected
requests that the data reported on page
700 include separate cost of service
information for each individual
system,16 and stated that page 700 was
not intended to require a pipeline to
demonstrate with precision its cost of
service attributable to each individual
system it operates.1? Consistent with our
decision in Order No. 571, the
Commission denies suggestions by
shippers that pipelines be required to
file separate cost of service information
for each individual system and
additional information specifying debt
and equity components.

15FERC Stats. & Regs. 31,006 at 31,168 (1991—
1996).

16 ]d. at 31,169.

171d. at 31,168.

Form 6, page 700, Instruction 2
requires that values for the components
of the existing data requirements (Total
Cost of Service on Line No. 9) be
computed on a total company basis
consistent with Commission Opinion
No. 154-B et al. methodology.
Instruction 3 requires the reporting of
total company revenue (Total Interstate
Operating Revenue) on Line No. 10.

AOPL states that current total cost of
service under Opinion No 154-B does
not equate to total company costs,
asserting that cost of service consists of
those costs related to the pipeline’s
jurisdictional services. AOPL argues
that respondents’ values on page 700
should only reflect jurisdictional cost of
service and revenues. AOPL does not
object to providing total revenue
information, but states total revenue
information is not identical to Opinion
No. 154-B cost of service.

SPOPS asserts that the Commission
can only address jurisdictional rates in
its determinations and, therefore, it
should be matching total company costs
with total company revenues. SPOPS
argues that the numbers on page 700 are
understated since the current page 700
compares total cost of service and only
pipeline revenues. SPOPS also argues
that pipelines could manipulate the
jurisdictional cost of service to fit
revenues by including nonjurisdictional
revenues. SPOPS recommends the
Commission, as proposed in the NOPR,
require pipelines to report total
company revenues along with total
company cost of service.

The Commission agrees that revenues
reported on Line No. 10 of page 700
should reflect only jurisdictional
revenues, not nonjurisdictional
revenues. Therefore, Line 10 of page 700
is revised to require pipelines to report
“Total Interstate Operating Revenues,”
as reported on page 301, bringing it in
sync with the reporting requirements
specified in Instruction 2.

SPOPS states that the Commission
cannot call upon shippers to prove a
particular rate is not just and reasonable
without the information necessary to
ascertain the cost of service allocated to
that rate. Form 6, page 700, Instruction
7 requires a pipeline to make its cost of
service workpapers available for
inspection when requested by the
Commission or its staff. Commission
Order No. 571 stated that the use of page
700 should be limited and should not be
misleading.1® The information on page
700 was intended to be a preliminary
screening tool for pipeline rate filings.
As such, page 700 provides a means

18 FERC Stats. & Regs. 131,006 at 31,169 (1991—
1996).

whereby a shipper can determine
whether a pipeline’s cost of service is so
substantially divergent from the
revenues produced by its rates to
warrant a challenge that requires the
pipeline to justify its rates. The
Commission clarifies the circumstances
under which a pipeline is required to
provide supporting workpapers for data
reported on page 700. The workpapers
must fully support all amounts reported
on page 700 including but not limited
to the total company Opinion 154-B
calculations and all of its associated
components, total company revenues,
including allocations of costs and
revenues between jurisdictional and
nonjurisdictional facilities/services, and
between interstate and intrastate
services, and all assumptions made for
the Opinion 154-B calculations and
cross-references to underlying source
documents. Additionally, the
Commission revises Instruction 7 to
state that ““A respondent may be
requested by the Commission or its staff
to provide its workpapers which
support the data reported on page 700.”

SPOPS urges the Commission to
require the filing of total company cost
of service as proposed in the NOPR, and
to reconsider its stated position to play
a less active role in monitoring and
overseeing pipeline rates and
practices.’® The NOPR raised the
Commission’s recently adopted
complaint procedures as well as recent
interpretations of the “changed
circumstances” requirements of the
EPAct as reasons to expand page 700
reporting.

AOPL disagrees with shippers’ need
for adequate information in complaint
proceedings and notes that since the
new, more stringent complaint
procedures became effective, eight
complaints have been set for hearing.2°
Further, AOPL argues that nothing has
changed since Order Nos. 561 and 571
were issued. Specifically, AOPL asserts
the number of recent complaints
suggests that shippers don’t need better
information; and that total volume, cost
and revenue information currently
available to shippers is sufficient to
meet the Commission’s ““changed
circumstances’ tests.

As stated previously, page 700 was
designed as a preliminary screening tool
for pipeline rate filings. It provides a

1965 FR 50376 (Aug. 17, 2000), IV FERC Stats. &
Regs. 132,553 at 33,943—4 (July 27, 2000).

20 The Commission notes that more than half of
these complaints were filed by various shippers
against SFPP, LP which were virtually identical in
the issues raised in their complaints. Consequently,
these complaints are not good examples of why
shippers do not need better, more complete
information.
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means for a shipper to determine
whether a pipeline’s cost of service or
per-barrel/mile cost is so substantially
divergent from the revenues produced
by its rates to warrant a challenge that
requires the pipeline to justify its rates.
The Commission believes that the
additional information provided on the
new page 700 provides the information
necessary to monitor the reasonableness
of a pipeline’s filed rates and will
further enable a shipper to challenge a
pipeline’s rates.

11. Miscellaneous Items

a. Electronic Filing of Form 6. In the
NOPR, the Commission proposed
requiring electronic filing of the Form 6
with conforming paper copies
commencing with the report for
calendar year 2000, due on or before
March 31, 2001. No industry comments
were received in opposition to this
proposal. Therefore, the Commission
implements the Form 6 electronic filing
requirement with issuance of this final
rule. Additionally, respondents should
identify an electronic filing technical
contact and inform the Secretary of the
contact’s name, telephone number and
e-mail address by the effective date of
this final rule. Any changes to this
information should be submitted to the
Secretary.

b. Form 6 Reporting Alternatives.
Williams expressed its disappointment
that the Commission ignored industry’s
initiative to shift to GAAP financial
statements, and encouraged the
Commission to continue exploring a
shift to a reporting format that is
consistent with other financial reviews.
AOPL and Marathon support the
Commission’s efforts to align the
Uniform System of Accounts (USofA)
with GAAP requirements, but feel that
uniformity of accounting systems among
oil pipeline companies is more
important to the industry than the filing
format for the information.

As stated in the NOPR, this final rule
updates the USofA regulations to reflect
Statements of Financial Accounting
Standards.2® The Commission believes
these changes simplify the Form 6,
reduce the overall reporting burden on
pipeline companies, and result in more
consistent industry reporting while
providing the Commission the
information it needs to regulate the oil
industry. The Commission will consider
future changes to the Form 6 based on
changes to the Statements of Financial
Accounting Standards.

12. Miscellaneous Corrections

After issuance of the NOPR, it was
noted that a change was proposed to the
regulatory text under the Instructions
for Carrier Property Accounts for
Instruction 3-3. This was done
inadvertently. No changes to this
instruction are planned at this time.

IV. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment.?2 No
environmental consideration is
necessary for the promulgation of a rule
that is clarifying, corrective, or
procedural or that does not substantially
change the effect of legislation or
regulations being amended,23 and also
for information gathering, analysis, and
dissemination.24 The final rule does not
substantially change the effect of the
underlying legislation. However, the
final rule makes changes to Form 6, and
also impacts information gathering.
Accordingly, no environmental
considerations are necessary.

V. Regulatory Flexibility Act

The Commission received no
comments on its certification, in the
NOPR, that the proposed rule would not
have a significant economic impact on

a substantial number of small entities
and that an initial Regulatory Flexibility
Act (RFA) 25 analysis is not required.

In Mid-Tex Elect. Coop. v. FERC, 773
F. 2d 327 (D. C. Cir. 1985), the court
found that Congress, in passing the
RFA, intended agencies to limit their
consideration “to small entities that
would be directly regulated” by
proposed rules. Id. at 342. The court
further concluded that ““the relevant
‘economic impact’ was the impact of
compliance with the proposed rule on
regulated small entities.” Id. at 342.

This final rule will not have an
adverse impact on small entities, nor
will it impose upon them any
significant costs of compliance. Rather,
this rule will significantly reduce the
reporting burden on relatively small
companies by raising the reporting
threshold, and promote consistent
reporting practices among pipeline
carriers. Most filing entities regulated by
the Commission do not fall within the
RFA’s definition of a small entity.26
Therefore, the Commission certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

VI. Information Collection Statement

The following collection of
information contained in this final rule
was submitted to the Office of
Management and Budget (OMB) for
review under Section 3507(d) of the
Paperwork Reduction Act of 1995.27
FERC identifies the information
provided under Part 352 and § 357.2 as
FERC Form No. 6.

Public Reporting Burden: Estimated
Annual Burden.

The final rule establishes new
reporting requirements, modifies
existing reporting requirements and
eliminates those requirements that are
no longer applicable. The burden for
complying with this proposed rule are
as follows:

Total
: Number of Number of Hours per

Data collection respondents | responses response ahnnual

ours
FERGC FOMM B oottiiiiiiiiiiiiiiiiiiiiii s s e s s e e e s e e e e e e e e e e e e e e aaeeaeaaaaaaaaaaaaaes 129 1 119 15,351
(Pages 1 & 700) ......... 11 1 10 110
(PAQES 1, 301 & T00) ....eeeeeeceeeeeeeeeeeeees et eeeee ettt s et es st en e 19 1 11 209
B 0] - | =P RPSUSPPRRR 159 1 99 15,670

2165 FR 50376 (Aug. 17, 2000), IV FERC Stats. &
Regs. {32,553 at 33,964 (July 27, 2000).

22 Regulations Implementing National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987); FERC Stats. & Regs. 130,783 (Dec. 10, 1987).

2318 CFR 380.4(a)(2)(ii).

2418 CFR 380.4(a)(5).

255 U.S.C. 601-612.

265 U.S.C. 601(3), citing to section 3 of the Small
Business Act, 15 U.S.C. 632. Section 3 of the Small

Business Act defines a “small-business concern” as

a business which is independently owned and
operated and which is not dominant in its field of
operation.

2744 U.S.C. 3507(d).
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Total Annual Hours for collections
(Reporting + Record keeping, (if
appropriate)) = 15,670 hours.

The simplified filing requirements
under the final rule and the reduced

number of filings per year result in a
reduction of 5,141 hours per year from
the revised OMB burden inventory for
the above data collection.

Information Collection Costs: The
Commission projected the average
annualized costs for all respondents to
comply with these requirements to be:

Data collection

Annualized cap-
ital/start-up costs

Annualized costs
(operations &
maintenance)

Total annualized
costs

FERC FOrmM NO. 6 ...ooovvviiiiiiiiiiiiiiiiiiieieeveeivvevviennes

$0.00

$840,341 $840,341

(For 129 respondents completing the FERC Form No. 6, the cost per company would be $6,382, pages 1 & 700 = $536 and pages 1, 301 &

700 = $590).

The OMB regulations require OMB to
approve certain information collection
requirements imposed by agency rule.28
Accordingly, pursuant to OMB
regulations, the Commission has
provided notice of information
collections to OMB.

Title: FERC Form No. 6, Annual
Report of Oil Pipeline Companies.

Action: Proposed Data Collection.

OMB Control No.: 1902—0022.

The regulated entity shall not be
penalized for failure to respond to this
collection of information unless the
collection of information displays a
valid OMB control number.

Respondents: Businesses or other for
profit.

Frequency of Responses: Annually.

Necessity of Information: The final
rule revises the Commission’s
requirements contained in 18 CFR Parts
352, 357, and 385. This rule revises
Form 6 schedules and instructions to
better meet current and future
regulatory requirements and industry
needs; updates the USofA requirements
to be more congruent with current
GAAP accounting; and amends
regulations to provide for the electronic
filing of Form 6 commencing with
reporting years 2000, due on or before
March 31, 2001. The Commission uses
the information for administration of the
Interstate Commerce Act and in various
rate proceedings.

Internal Review: The Commission has
assured itself, by means of its internal
review, that there is specific, objective
support for the burden estimates
associated with the information
requirements. The Commission’s staff
uses the data for compliance reviews on
the financial conditions of regulated
companies. These requirements conform
to the Commission’s plan for efficient
information collection, communication,
and management within the oil pipeline
industry. Data will contribute to well-
informed decision-making and
streamlined workload processing.
Interested persons may obtain
information on the reporting

285 CFR 1320.11.

requirements by contacting the
following:

Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, Attention:
Michael Miller, Office of the Chief
Information Officer, Phone: (202) 208—
1415, fax: (202) 208—-2425, email:
mike.miller@ferc.fed.us.

For submitting comments concerning
the collection of information and the
associated burden estimates, please
send your comments to the contact
listed above and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503. [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone (202)
395-7318, fax: (202) 395-7285].

VII. Document Availability

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://
www.ferc.fed.us) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5 p.m. Eastern time)
at 888 First Street, N.E., Room 2A,
Washington, DC 20426.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document
will be available on CIPS in ASCII
and WordPerfect 8.0 format for
viewing, printing, and/or
downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.

Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room.

User assistance is available for RIMS,
CIPS, and the Website during normal
business hours from our Help line at
(202) 208-2222 (E-Mail to
WebMaster@ferc.fed.us) or the Public
Reference Room at (202) 208-1371 (E-
Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

VIII. Effective Date and Congressional
Notification

This Final Rule will take effect
January 25, 2001. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs, of
the Office of Management and Budget,
that this rule is not a “‘major rule”
within the meaning of Section 251 of
the Small Business Regulatory
Enforcement Fairness Act of 1996.29
The Commission will submit the Final
Rule to both houses of Congress and the
General Accounting Office.30

List of Subjects
18 CFR Part 352

Pipelines, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

295 U.S.C. 804(2).
305 U.S.C. 801(a)(1)(A).
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18 CFR Part 357

Pipelines, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By the Commission.
David P. Boergers,
Secretary.

In consideration of the foregoing, the
Commission amends Parts 352, 357 and
385 Chapter I, Title 18 of the Code of
Federal Regulations, as follows:

PART 352—UNIFORM SYSTEMS OF
ACCOUNTS PRESCRIBED FOR OIL
PIPELINE COMPANIES SUBJECT TO
THE PROVISIONS OF THE
INTERSTATE COMMERCE ACT

1. The Authority citation for Part 352
is revised to read as follows:

Authority: 49 U.S.C. 60502; 49 App. U.S.C.
1-85 (1988).

2—4. In Part 352, in List of Instructions
and Accounts, Definitions, Definition
30, paragraphs (e) through (h) and
paragraph (j) are revised to read as
follows:

Definitions.

* * * * *

30. * * %

(e) “Temporary difference” means a
difference between the tax basis of an
asset or liability and its reported amount
in the financial statements that will
result in taxable or deductible amounts
in future years when the reported
amount of the asset or liability is
recovered or settled, respectively. Some
events recognized in financial
statements do not have tax
consequences. Certain revenues are
exempt from taxation and certain
expenses are not deductible. Events that
do not have tax consequences do not
give rise to temporary differences.

(f) “Deductible temporary difference”
means temporary differences that result
in deductible amounts in future years
when the related asset or liability is
recovered or settled, respectively.

(g) “Deferred tax asset”” means the
deferred tax consequences attributable
to deductible temporary differences and
carryforwards. A deferred tax asset is
measured using the applicable enacted
tax rate and provisions of the enacted
tax law. A valuation allowance should
be recognized if it is more likely than
not (a likelihood of more than 50
percent) that some portion or all of the
deferred tax asset will not be realized.

(h) “Deferred tax liability”” means the
deferred tax consequences attributable
to taxable temporary differences. A
deferred tax liability is measured using
the applicable enacted tax rate and
provisions of the enacted tax law.

* * * * *

(j) “Tax allocation within a period”
means the process of allocating income
tax expense applicable to a given period
among continuing operations,
discontinued operations, extraordinary
items, and items charged or credited
directly to shareholders’ equity.

* * * * *

5. In General Instructions, Instruction
1-6, paragraph (d) is revised as follows:
1-6 Extraordinary, unusual or
infrequent items, prior period
adjustments, discontinued operations
and accounting changes.
* * * * *

(d) Prior Period Adjustments. The
correction of an error in the financial
statements of a prior period and
adjustments that result from realization
of income tax benefits of preacquisition
loss carryforwards of purchased
subsidiaries shall be accounted for as
prior period adjustments and excluded
from the determination of net income
from the current year. All other
revenues, expenses, gains, and losses
recognized during a period shall be
included in the net income of that
period.

* * * * *

6. In General Instructions, Instruction
1-12, paragraph (a) is amended by
removing the words ‘“where material
timing differences (see definition 30(e))
occur between pretax accounting
income and taxable income’ and
inserting, in their place, the words ““to
all material temporary differences (see
definition 30(e)) between the tax basis of
an asset or liability and its reported
amount in the financial statements that
will result in taxable or deductible
amounts in future years”.

7. In General Instructions, Instruction
1-12, paragraphs (b) and (c) are revised
to read as follows:

1-12 Accounting for income taxes.
* * * * *

(b) Under the interperiod tax
allocation method of accounting a
deferred tax liability or asset is to be
recognized for all temporary differences
(see definition 30(e)) that result in
taxable amounts in future years when
the related asset or liability is recovered
or settled. Deferred taxes are classified
as current or noncurrent based on the
classification of the related asset or
liability. A carrier shall apply the
applicable enacted tax rate in

determining the amount of deferred
taxes. The carrier shall adjust its
deferred tax liabilities and assets for the
effect of the change in tax law or rates
in the period that the change is enacted.
The adjustment shall be recorded in the
proper deferred tax balance sheet
accounts based on the nature of the
temporary difference and the related
classification requirements of the
account.

(c) An entity shall record the income
tax effects of a net operating loss
carryforward or a tax credit
carryforward as a deferred tax asset in
the year the loss occurs. In the event
that it is more likely than not (a
likelihood of more than 50 percent) that
some portion of its deferred tax assets
will not be realized, a carrier shall
reduce the asset by a valuation
allowance. The valuation allowance
should be recorded in a separate
subaccount of the deferred tax asset
account. The carrier shall disclose full
particulars as to the nature and amount
of each type of operating loss and tax
credit carryforward in the notes to its
financial statements.

8. In General Instructions, Instruction
1-12, paragraph (e) is amended by
removing the words “Accumulated
deferred income tax credits” and
adding, in their place, the words
“Accumulated Deferred Income Tax
Liabilities”.

9. In Instructions for Balance Sheet
Accounts, Instruction 2-7 is revised to
read as follows:

Instructions for Balance Sheet
Accounts
* * * * *

2-7 Contingent assets and liabilities.

(a) A contingency is an existing
condition, situation, or set of
circumstances involving uncertainty as
to possible gain or loss to a carrier that
will ultimately be resolved when one or
more future events occur or fail to
occur. Resolution of the uncertainty
may confirm the acquisition of an asset
or the reduction of a liability or the loss
or impairment of an asset or the
incurrence of a liability.

(b) An estimated loss from a
contingent liability shall be charged to
income if it is probable that an asset had
been impaired or a liability had been
incurred and the amount of the loss can
be reasonably estimated. The carrier
shall disclose in a footnote in its annual
report any accrued contingent liabilities,
along with any contingent liabilities not
meeting both conditions for accrual if
there is a reasonable possibility that a
liability may have been incurred.

(c) Contingent assets should not be
reflected in the accounts. The carrier
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shall disclose in a footnote in its annual
report any contingencies that might
result in an asset.

10. In Instructions for Carrier Property
Accounts, Instruction 3-5, paragraph (a)
is amended by removing the words
“except that the related labor expense
shall be charged to the maintenance
expense account”.

11. In Instructions for Operating
Revenues and Operating Expenses,
Instruction 4—4, paragraph (a) is revised,
paragraph (b) is removed, and paragraph
(c) is redesignated as paragraph (b) to
read as follows:

Instructions for Operating Revenues
and Operating Expenses

4-4 Expense classification. * * *

(a) Operations and maintenance
expense. This group of accounts
includes all costs directly associated
with the operation, repairs and
maintenance of property devoted to
pipeline operations including
scheduling, dispatching, movement, and
delivery of crude oil, oil products and
other commodities.

* * * * *

12. In Balance Sheet Accounts, a new
Account 14-5 is added to read as
follows:

Balance Sheet Accounts

14-5 Accumulated provision for
uncollectible accounts.

This account shall be credited with
amounts provided for losses on notes
and accounts receivable which may
become uncollectible, and also with
collections on accounts previously
charged hereto. This account shall be
charged with any amounts which have
been found to be impractical of
collection.

13. In Balance Sheet Accounts,
Account 19-5 is revised to read as
follows:

Balance Sheet Accounts

19-5 Deferred income tax assets.

(a) This account shall include the
portion of deferred income tax assets
and liabilities relating to current assets
and liabilities, when the balance is a net
debit.

(b) A net credit balance shall be
included in Account 59, Deferred

income tax liabilities.
* * * * *

14. In Balance Sheet Accounts,
Account 45 is revised to read as follows:
Balance Sheet Accounts
* * * * *

45 Accumulated deferred income tax
assets.

This account shall include the
amount of deferred taxes determined in
accordance with instruction 1-12 and
the text of Account 64, Accumulated

deferred income tax liabilities, when the
balance is a net debit.
* * * * *

15. In Balance Sheet Accounts,
Account 59 is revised to read as follows:

Balance Sheet Accounts
* * * * *

59 Deferred income tax liabilities.

(a) This account shall include the
portion of deferred income tax assets
and liabilities relating to current assets
and liabilities, when the balance is a net
credit.

(b) A net debit balance shall be
included in Account 19-5, Deferred
income tax assets.

* * * * *

16. In Balance Sheet Accounts,
Account 64, the title is amended by
removing the word “credits” and
adding, in its place, the word
“liabilities”; in paragraph (a), by
removing the words “material timing
differences (see definitions 30 (g) and
(e)) originating and reversing in”” and
adding, in their place, the words
‘“‘changes in material temporary
differences (see definition 30(e))
during;” in paragraph (d), by removing
the word “unamortized” and removing
the word “timing” and adding, in its
place, the word “temporary”’; and in
Notes A and B to Account 64, by
revising the text to read as follows:

Balance Sheet Accounts

64 Accumulated deferred income tax
liabilities.

* * * * *

Note A: The portion of deferred assets and
liabilities relating to current assets and
liabilities should likewise be classified as
current and included in Account 19-5,
Deferred Income Tax Assets, or Account 59,
Deferred Income Tax Liabilities, as
appropriate.

Note B: This account shall include a net
credit balance only. A net debit balance shall
be recorded in Account 45, Accumulated
deferred income tax assets.

* * * * *

17. In Operating Expenses, the title
“Operations” is revised to read
“Operations and Maintenance” and
Accounts 300, 310, and 320 are revised
and Accounts 350 and 390 are added to
read as follows:

Operating Expenses

Operations and Maintenance

300 Salaries and wages.

This account shall include the salaries
and wages (including pay for holidays,
vacations, sick leave and similar payroll
disbursements) of supervisory and other
personnel directly engaged in
transportation operations and the
maintenance and repair of
transportation property.

310 Materials and supplies.

This account shall include the cost of
materials applied in the repair and
maintenance of transportation property.
The salvage value of materials recovered
in maintenance work shall be credited
to this account. This account shall also
include the cost of supplies consumed
and expended in operations and in
support of the maintenance activity.

320 Outside services.

This account shall include the cost of
operating and maintenance services
provided by other than company forces
under contract, agreement, and other
arrangement. The cost of service
performed by affiliated companies shall

be segregated within the account.
* * * * *

350 Rentals.

This account shall include the cost of
renting property used in the operations
and maintenance of carrier
transportation service, such as complete
pipeline or segment thereof, office
space, land and buildings, and other
equipment and facilities.

390 Other expenses.

This account shall include the
expenses of aircraft, vehicles, and work
equipment used in support of
operations and maintenance activities;
travel, lodging, meals, memberships,
and other expenses of operating and
maintenance employees; and other
related operating and maintenance
expenses that are not defined or
classified in other accounts.

18. In Operating Expenses, the
undesignated centerhead.
“Maintenance’”” and Accounts 400, 410,
420 and 430 are removed.

19. In Operating Expenses, General,
Accounts 510, 530, and 550 are revised
and Account 590 is added to read as
follows:

Operating Expenses
* * * * *

510 Materials and supplies.

This account shall include the cost of
materials and supplies consumed and
expended for administration and
general services.

* * * * *

530 Rentals.

This account shall include the cost of
renting property used in the
administration and general operations of
carrier transportation service, such as
complete pipeline or segment thereof,
office space, land and buildings, and

other equipment and facilities.
* * * * *

550 Employee benefits.

This account shall include the cost to
the carrier of annuities, pensions, and
benefits for active or retired employees,
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their beneficiaries or designees.
Contributions to health or welfare funds
or payment for similar benefits to or on
behalf of employees shall be included
herein. Premiums, to the extent borne
by the carrier, for group life, health,
accident and other beneficial insurance
for employees shall also be included in
this account.

* * * * *

590 Other expenses.

This account shall include the cost of
expenses expended for administrative
and general services including, the
expenses of aircraft, vehicles, and work
equipment used for general purposes;
travel, lodging, meals, memberships,
and other expenses of general
employees and officers; utilities
services; and all other incidental general
expenses not defined or classified in
other accounts.

20. In Income Accounts, Account 671,
paragraph (a) is amended by removing
the words ““all material timing
differences (see definitions 30 (g) and
(e)) originating and reversing in,” and
adding, in their place, the words
“changes in material temporary timing
differences (see definition 30(e))
during”.

21. In Income Accounts, Account 695,
is amended by removing the words
“timing differences caused by
recognizing an item in the account
provided for extraordinary items in
different periods in determining
accounting income and taxable income”
and adding, in their place, the words
“temporary differences caused by
recognizing an item in the account
provided for extraordinary items”.

22. In Income Accounts, Account 696,
is amended by removing the words
“debits or credits for the current
accounting period for income taxes
deferred currently, or for amortization of
income taxes deferred in prior
accounting periods” and adding, in
their place, the words “‘the deferred tax
expense or benefit related to temporary
differences”.

PART 357—ANNUAL SPECIAL OR
PERIODIC REPORTS: CARRIERS
SUBJECT TO PART | OF THE
INTERSTATE COMMERCE ACT

1. The Authority citation for Part 357
is revised to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85 (1988).

2. Section 357.2 is revised to read as
follows:

§357.2 FERC Form No. 6, Annual Report
of Oil Pipeline Companies.

(a) Who must file. (1) Each pipeline
carrier subject to the provisions of
section 20 of the Interstate Commerce
Act whose annual jurisdictional
operating revenues has been $500,000 or
more for each of the three previous
calendar years must prepare and file
with the Commission copies of FERC
Form No. 6, “Annual Report of Oil
Pipeline Companies,” pursuant to the
General Instructions set out in that form.
Newly established entities must use
projected data to determine whether
FERC Form No. 6 must be filed.

(2) Oil pipeline carriers exempt from
filing Form No. 6 whose annual
jurisdictional operating revenues have
been more than $350,000 but less than
$500,000 for each of the three previous
calendar years must prepare and file
pages 301, “Operating Revenue
Accounts (Account 600),”” and 700,
“Annual Cost of Service Based Analysis
Schedule,” of FERC Form No. 6. When
submitting pages 301 and 700, each
exempt oil pipeline carrier must include
page 1 of Form No. 6, the Identification
and Attestation schedules.

(3) Oil pipeline carriers exempt from
filing Form No. 6 and pages 301 and
whose annual jurisdictional operating
revenues were $350,000 or less for each
of the three previous calendar years
must prepare and file page 700,
“Annual Cost of Service Based Analysis
Schedule,” of FERC Form No. 6. When
submitting page 700, each exempt oil
pipeline carrier must include page 1 of
Form No. 6, the Identification and
Attestation schedules.

(b) When to file. This report must be
filed on or before March 31st of each
year for the previous calendar year.

(c) What to submit. (1) This report
form must be filed as prescribed in
§385.2011 of this chapter and as
indicated in the General Instructions set
out in the report form, and must be
properly completed and verified.

(2) A copy of the report must be
retained by the pipeline carrier in its
files. The conformed copies may be
produced by any legible means of
reproduction.

(3) Filing on electronic media
pursuant to § 385.2011 of this chapter
will be required with report year 2000,
due on or before March 31, 2001.

PART 385—RULES OF PRACTICE AND
PROCEDURE

3. The Authority citation for Part 385
is revised to read as follows:
Authority: 5 U.S.C. 551-557; 15 U.S.C.

717-717z, 3301-3432; 16 U.S.C. 791a—825r,
2601-2645; 31 U.S.C. 9701; 42 U.S.C. 7101—

7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988).

4. In §385.2011, paragraph (a)(7) is
added to read as follows:

§385.2011 Procedures for filing on
electronic media (Rule 2011).

(a) * *x %

(7) FERC Form No. 6, Annual Report

of Oil Pipeline Companies.
* * * * *

[FR Doc. 00-32382 Filed 12—22—-00; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Parts 10 and 178
[T.D. 01-01]
RIN 1515-AC79

Refund of Duties Paid on Imports of
Certain Wool Products

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule the proposed amendments to
the Customs Regulations that provide
for the refund of duties paid on imports
of certain wool products. This
document implements the provisions of
section 505 of Title V of the Trade and
Development Act of 2000, whereby U.S.
manufacturers of certain wool articles
are eligible to claim a limited refund of
duties paid in each of calendar years
2000, 2001, and 2002 on imports of
select wool products. The maximum
amount eligible to be refunded in each
of these claim years is limited to an
amount not to exceed one-third of the
amount of duties actually paid on such
wool products imported in calendar
year 1999. This document adds to the
Customs Regulations the eligibility,
documentation and procedural
requirements necessary to substantiate a
wool duty refund claim, and makes
conforming changes to other regulatory
provisions that are impacted by these
requirements.

EFFECTIVE DATE: ]anuary 25, 2001.

FOR FURTHER INFORMATION CONTACT:
Bruce Ingalls, Chief, Entry and
Drawback Management (202) 927-1082.

SUPPLEMENTARY INFORMATION:
Background

On May 18, 2000, President Clinton
signed into law the Trade and
Development Act of 2000 (‘“‘the Act”),
Public Law 106-200, 114 Stat. 251. Title
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V of the Act concerns imports of certain
wool articles and sets forth provisions
intended to provide tariff relief to U.S.
manufacturers of specific wool
products. Within Title V, section 505
permits eligible U.S. manufacturers to
claim a limited refund of duties paid on
imports of select wool articles.

On October 26, 2000, Customs
published a document in the Federal
Register (65 FR 64178) that proposed to
amend the Customs Regulations to
provide for the refund of duties paid on
imports of certain wool products, as
authorized by section 505 of Title V of
the Act. In that document, Customs
explained the eligibility, documentation
and procedural requirements necessary
to file and substantiate a wool duty
refund claim. On November 6, 2000, a
document was published in the Federal
Register (65 FR 66589) that corrected
several typographical errors in the
proI})losed rulemaking.

The proposed rulemaking was
intended to implement the terms of
section 505 in new §10.184 of the
Customs Regulations. The proposed
rules set forth the eligibility,
documentation and procedural
requirements necessary for a claimant to
establish the amount of duties paid on
eligible wool products in calendar year
1999, and to substantiate a claim for a
duty refund in the years 2000, 2001 and
2002, pursuant to the terms of the
statute.

Wool Duty Refunds Authorized by
Section 505

Section 505 authorizes duty refunds
on certain worsted wool fabrics, wool
yarn and wool fiber and wool top. The
wool duty refunds authorized by section
505 were set forth in § 10.184(c) of the
proposed regulations.

Letter of Intent To File a Wool Duty
Refund Claim

As section 505 limits the amount of
duties that may be refunded to a
claimant in each of calendar years 2000,
2001, and 2002 to an amount not to
exceed one-third of the amount of duties
paid on eligible wool products in
calendar year 1999, Customs proposed
that an eligible manufacturer that
anticipates seeking a section 505 duty
refund in calendar years 2000, 2001,
and 2002, must file with Customs a
letter of intent to that effect, along with
documentation that substantiates, to
Customs satisfaction, the amount of
duties paid on eligible wool products
imported in calendar year 1999. The
procedural and documentation
requirements for filing a letter of intent
were set forth in §10.184(d) of the
proposed regulations.

Customs Verification Letter

Section 10.184(e) of the proposed
rulemaking provided that Customs
would issue a wool duty refund
verification letter to each prospective
claimant that timely and completely
substantiates, to Customs satisfaction,
the amount of duties paid on eligible
wool products imported in calendar
year 1999.

Procedures for Filing a Wool Duty
Refund Claim

The proposed rulemaking, at
§10.184(g), identified two classes of
claimants that may file a wool duty
refund claim: manufacturers who are
the importers of eligible wool
merchandise and manufacturers who
are not the importers of worsted wool
fabric. For both types of manufacturers,
it was proposed that an eligible claimant
be permitted to submit to Customs a
request for a refund of duties paid on
imports of eligible wool products in
each of calendar years 2000, 2001 and
2002. The proposed rulemaking stated
that all duty refund claims must be
substantiated by relevant entry
summary information and, in the case of
non-importing manufacturers, the entry
summary information may be submitted
to Customs by the manufacturer or the
importer.

Discussion of Comments

Sixteen comments from the public
were received in response to the
publication of the notice of proposed
rulemaking. A description of the
comments, together with Customs
analysis thereof, is set forth below.

Comment: Filing a Letter of Intent or
Claim Where the Manufacturer is Both
an Importer of Worsted Wool Fabric and
a Purchaser of Such Fabric in a Single
Claim Year. The proposed regulations
identify three types of claimants who
can file a letter of intent for purposes of
claiming a wool duty refund: eligible
manufacturers who import eligible wool
merchandise; eligible manufacturers
who do not import worsted wool fabric,
but who possess the relevant entry
summary numbers for the imported
fabric; and eligible manufacturers who
do not import worsted wool fabric, and
who do not possess the relevant entry
summary information. The
documentation these manufacturers
must submit to substantiate their letters
of intent was described in proposed
§10.184(d)(1), (d)(2) and (d)(3). Several
commenters state that the proposed
regulations suggest that a claimant can
only be described by one of the three
types of claimant categories, and
accordingly is limited to filing one letter

of intent under either proposed
paragraph (d)(1), (d)(2) or (d)(3). One of
these commenters suggests that as an
eligible manufacturer may have been
both an importer and a purchaser of
eligible wool fabric in calendar year
1999, the final regulations should
permit such a manufacturer to be able
to file a letter of intent, with appropriate
substantiating information, under any
combination of proposed §10.184(d)(1),
(d)(2) and (d)(3). To this end, this
commenter suggests that the final
regulations should either require more
than one letter of intent for such a
manufacturer or, preferably, that a
single letter of intent may be filed that
identifies the specific classes under
which an eligible manufacturer is filing,
together with the attachments/affidavits
required for each class of manufacturer.

Several commenters raise the same
issue regarding the procedures for filing
a wool duty refund claim, as set forth in
proposed § 10.184(g)(3)(i) through
(g)(3)(vi). They note that as a
manufacturer may be both an importer
of eligible wool fabric and a purchaser
of such imported fabric, the final
regulations should permit a
manufacturer to be able to file a single
claim pursuant to the documentation
requirements for both categorizations.

On a related note, several commenters
state that there may be instances where
a non-importing manufacturer
purchases worsted wool fabric from
more than one importer/supplier, and
some importers are willing to provide
the manufacturer with the relevant entry
summary information and some are only
willing to provide such information
directly to Customs. In these instances,
these commenters suggest that the final
regulations should permit a
manufacturer, both for purposes of filing
a letter of intent and for filing a duty
refund claim, to be able to submit
relevant entry summary information
directly to Customs and to have such
information submitted to Customs by
the importer/supplier.

Customs Response: Customs agrees
that the proposed regulations did not
expressly state that a manufacturer may
file a letter of intent under any
combination of §10.184(d)(1), (d)(2) and
(d)(3). As it was Customs intent to
permit this, the final regulations provide
the documentation requirements for
filing a letter of intent where the
manufacturer is described by two or
more of paragraphs (d)(1), (d)(2) or (d)(3)
of this section. This is set forth in
§10.184(d)(4). Additionally,
§10.184(g)(3)(vii) is added to the final
regulations to reflect the fact that, for
purposes of filing a claim, a
manufacturer may be both an importer
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of worsted wool fabric and a purchaser
of such fabric in the same claim year.
The final regulations also permit, at
§10.184(d)(2)(1)(D), (d)(2)(i1), (g)(3)(iii)
and (g)(3)(iv), a non-importing
manufacturer to be able to submit
relevant entry summary numbers
directly to Customs, and to have such
entry information submitted directly to
Customs by the importer(s), all in
conjunction with a single claim.

Comment: Changes to proposed
§10.184(d)(2)(i)(D) and § 10.184(d)(2)(ii)
and (d)(3)(ii). One commenter suggests
two clarifying changes to § 10.184(d).
First, it is suggested that proposed
§10.184(d)(2)(1)(D)(5) and (D)(6) be
redesignated in the final regulations as
(d)(2)(1)(D)(5a) and (d)(2)(H)(D)(5b),
respectively, so as to correlate to the
itemization in the related affidavit set
forth at proposed § 10.184(d)(2)(ii).
Second, the commenter suggests that the
heading text of the affidavits set forth at
proposed § 10.184(d)(2)(ii) and (d)(3)(ii)
be amended to include the following
description in the parenthetical
reference: “* * * for the fabric
identified in the invoices submitted
with this affidavit)”.

Customs Response: The final
regulations reflect, at § 10.184(d)(2)(ii)
and (d)(3)(ii), the amended affidavit
heading text suggested by the
commenter. Customs will not
redesignate § 10.184(d)(2)(i)(D)(5) and
(d)(2)(1)(D)(6), in that the drafting rules
prescribed by the Federal Register do
not permit the change as suggested.

Comment: Place to File a Letter of
Intent. One commenter notes that the
proposed regulations did not specify
where a letter of intent and related
documentation should be filed.

Customs Response: Customs
recognizes the omission. The final
regulations create a new § 10.184(d)(7)
that sets forth the place where a letter
of intent must be filed.

Comment: Issuance of Verification
Letters. Several commenters request
clarification of the time within which
Customs will send written verification
letters to prospective claimants.
Proposed § 10.184(e) provided that
Customs will issue a prospective
claimant a written verification letter
within 30 calendar days from the date
Customs receives a completed letter of
intent. The commenters note that
Customs may not have the information
it needs within 30 days of receiving a
prospective claimant’s letter of intent
that relies on invoices to substantiate
the amount of duties paid in calendar
year 1999, and therefore will either have
to file an amended verification letter at
a later date or wait until 30 calendar

days from the close of the filing date for
letters of intent.

Customs Response: Customs agrees
that the date by which Customs will
issue a verification letter requires
clarification. The proposed rule stated
that, in all cases, Customs will issue a
verification letter within 30 calendar
days of receiving a prospective
claimant’s letter of intent. The
verification letter sets forth the amount
of wool duty refund the prospective
claimant is eligible to receive and,
where invoices were used to
substantiate the amount claimed in the
letter of intent, the percentage deducted
from the invoice amounts with an
accompanying explanation.

Where invoices are used to
substantiate a letter of intent, Customs
must wait until it has received all such
letters of intent because the agency will
need to compare the aggregate amount
of duties being claimed for each
importer, as evidenced by invoices, with
the amount actually paid by each
importer, as evidenced by the
Automated Commercial System (ACS).
In other words, in situations where
invoices are used to substantiate a letter
of intent, Customs will not be able to
ascertain the percentage to be deducted
from each invoice amount, and
consequently determine the maximum
refund amount that a prospective
claimant is eligible to claim, until it has
received all letters of intent that rely on
invoices. Customs will have to receive
all letters of intent that rely on invoices
in order to calculate the aggregate
amount of duties attributable to each
importer and compare this amount with
the amount paid by each importer as
indicated by ACS. As a result, it will not
be possible for Customs to issue a
verification letter within 30 calendar
days after receiving a prospective
claimant’s letter of intent that relies on
invoices, in that Customs will not have
the necessary information to determine
the amount to deduct from each invoice
amount. Accordingly, this final rule
reflects that Customs will issue a
verification letter in response to a letter
of intent that uses invoices, in whole or
in part, to substantiate the amount of
duties paid in calendar year 1999 within
30 days from the closing date for filing
letters of intent. It is further noted, that
this document extends the date, as
proposed, by which Customs must
receive all letters of intent. See
discussion below. The time frame
within which Customs will issue a
verification letter in response to a letter
of intent that is substantiated solely by
entry summary information remains
unchanged from the terms set forth in
the proposed rulemaking (i.e., 30

calendar days from the date Customs
receives the letter of intent).

Comment: Extension of Time to File a
Letter of Intent. Two commenters
suggest that Customs extend the time
period to submit a letter of intent so as
to allow prospective claimants adequate
time to collect the requisite information.

Customs Response: Customs agrees.
The final regulations provide in
§10.184(d)(4) that a manufacturer’s
letter of intent must be received by
Customs no later than March 31, 2001,
unless this date is extended upon due
notice in the Federal Register.

Comment: A Claimant May File Only
One Wool Duty Refund Claim, and
Amended Claims Where Applicable, for
Each Claim Year. Proposed
§10.184(g)(1) stated that a claimant may
submit to Customs, once per calendar
year, a request for a refund of duties
paid on imports of eligible wool
products in each of calendar years 2000,
2001, and 2002. Several commenters
note that this time limitation seemingly
precludes a claimant from filing two
separate wool duty refund claims for
two different claim years in the same
calendar year. The commenters suggest
that the regulations should provide that
a claimant may file only one wool duty
refund claim for each claim year;
however, refund claims for two different
claim years may be filed within the
same calendar year.

Customs Response: It was Customs
intent to permit a claimant to file more
than one refund claim in a given
calendar year, so long as the refund
claims were for different claim years.
Customs agrees with the commenters
that the proposed language seemingly
precluded this. Therefore, this final rule
provides at § 10.184(g)(1) that a claimant
may file one claim for a wool duty
refund for each of claim years 2000,
2001, and 2002, including, where
applicable, any related amended claims
for such claim year. There is no
prohibition against a claimant filing two
separate claims in a single calendar
year, so long as the claims are for two
different claim years.

Comment: Time to File a Wool Duty
Refund Claim and Amended Claims.
Several commenters request that
Customs extend the deadlines for filing
wool duty refund claims and amended
claims, and clarify the meaning of the
term ““defective claim”. Proposed
§ 10.184(g)(1) provided that all claims
for a wool duty refund, whether original
or amended, must be received by
Customs within 90 calendar days from
the last day of the calendar year for
which a wool duty refund is being
sought. The proposed rule provided that
a claim may be amended within 30
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calendar days from the date of the
original submission or, if Customs has
notified the claimant in writing that the
claim is insufficient to support a duty
refund claim or is otherwise defective,
within 30 calendar days from the date
of the Customs notification. The
commenters suggest extending these
deadlines so that a claim may be filed
by December 31 of the year following
the claim year for which a wool duty
refund is being sought, and that a claim
may be amended within 90 calendar
days from the date of the original
submission or December 31, whichever
date is sooner. The commenters suggest
that the time period to file an amended
claim in response to a Customs notice
of insufficient or defective claim be
extended to 90 calendar days from the
date of such notice, without the
imposition of the December 31 deadline,
described above, that is applicable to all
other claims and amended claims.
Lastly, the commenters suggest that the
term “defective claim” include a claim
that identifies one or more entry
summaries that are not available for a
refund.

Customs Response: Customs agrees
with the comments. Accordingly, in this
final regulation Customs is extending
the deadlines set forth in proposed
§10.184(g)(1) for filing a wool duty
refund claim and related amendments.
The final regulations state, at
§10.184(g)(1), that should Customs
notify a claimant in writing that the
claim is insufficient to support a duty
refund claim or is otherwise defective,
Customs must receive the claimant’s
subsequent amended claim or claims
within 90 calendar days from the date
of such notification. Regarding the term
“defective claim,” Customs is providing
in a parenthetical reference provided at
§10.184(g)(1) that an example of a
defective claim is a claim that relies on
any entry summary that is ineligible for
a wool duty refund, as provided for in
§10.184(j). In order to facilitate the
administrative processing of wool duty
refund claims, the final regulations
provide at § 10.184(h) that no duty
refund will be issued to a claimant until
the applicable amendment period has
expired or unless the claimant has
provided Customs with a signed waiver
of amendment.

Comment: No Interest Payable in
Wool Duty Refunds. Several
commenters note that the proposed
regulation does not describe the
circumstances when interest may be
payable on wool duty refunds.

Customs Response: Customs will not
pay interest on wool duty refund claims.
The United States Supreme Court, in
Library of Congress v. Shaw, 478 U.S.

310, 106 S. Ct. 2957 (1986), held that
interest cannot be recovered in a suit
against the Federal Government in the
absence of an express waiver of
sovereign immunity, by specific
contractual or statutory provision or by
express consent by Congress. Section
505 does not expressly waive the
government’s sovereign immunity from
an award of interest. Moreover, there
can be no such waiver “by implication
or by use of ambiguous language,” as
held by the Supreme Court in United
States v. N.Y. Rayon Importing Co., 329
U.S., at 659. The statute that authorizes
Customs to pay interest on certain
duties and fees is codified at 19 U.S.C.
1505. It specifically refers to payments
of interest on “‘excess moneys
deposited” which shall accrue through
the “date of liquidation or reliquidation
of the applicable entry or
reconciliation.” 19 U.S.C. 1505(c).
Customs payment of claims for refunds
under these regulations is not a payment
of excess moneys deposited, nor is it
triggered by the liquidation of an entry
or reconciliation. Rather, these claims
are analogous to claims for drawback.
Just as no interest is paid on drawback
claims, so no interest will be paid on
these claims. After Customs has verified
that the entry summaries associated
with the claim have finally liquidated
and the period for amending the claim
has expired or the claimant has
expressly waived the right to amend the
claim, Customs will issue a courtesy
notice informing the claimant that the
payment will be forthcoming. No notice
of liquidation or reliquidation will be
posted regarding the claim.

Comment: Definition of the term
“Supplier”. Several commenters suggest
that Customs define the term “supplier”
to mean the entity who is not the
importer that sold the fabric directly to
the manufacturer.

Customs Response: Customs agrees
with the commenters’ view that the term
“supplier,” in the context of these
regulations, means an entity who is not
the importer that sells fabric directly to
the manufacturer. We do not think it is
necessary to formally define this term in
the final regulation. Customs believes
that the meaning of the term “supplier,”
as intended by Customs and suggested
by the commenters, is clear from the
context in which it appears in the
regulations (i.e., the claimant purchased
imported worsted wool fabric “from an
identified importer or from an identified
supplier”).

Comment: Definition of the term
“Manufacturer”. Several commenters
state that the term “manufacturer”
should be clarified so as to describe who
is eligible to claim a wool duty refund

under the terms of these regulations. To
that end, the commenters note that some
manufacturers are producers of eligible
products (i.e., custom tailors), some are
subsidiaries of larger companies or
purchasers of eligible wool products
from related companies, and some
manufacturers acquire other
manufacturers or undergo
reorganizations that result in an
assignation of legal interests.

Customs Response: Customs is of the
view that it is not feasible to attempt to
identify in the final regulations each
business relationship or transaction that
may affect the eligibility of a
manufacturer to claim a refund, have
another party file a letter of intent or
refund claim on the manufacturer’s
behalf, or assign a successor-in-interest
to an existing wool duty refund claim,
etc. Customs will decide whether such
situations affect the right to file a wool
duty refund claim on a case by case
basis. Any questions in this regard
should be submitted to Customs as an
attachment to a letter of intent or wool
duty refund claim. Regarding the more
specific questions of whether a custom
tailor is an eligible claimant for
purposes of the wool duty refund
program and whether the legal assignee
of an eligible manufacturer may exercise
the assignor’s claim rights, Customs
notes the following. Customs is of the
view that so long as a custom tailor
manufactures men’s or boys’ suits, suit-
type jackets or trousers, of imported
worsted wool, the tailor is described by
the terms set forth in §10.184(c)(1) and
there is no need to include any
clarification in regard to this class of
manufacturer. The final regulations
reflect, however, in §10.184(f)(7), that
an eligible claimant may be the legal
assignee, as established to Customs
satisfaction, of the existing wool duty
refund claim rights of an eligible
manufacturer described in paragraphs
(H(1), B)(2), (B(3), (B)(4), (B)(5) or (£)(6) of
§10.184. The final regulations also set
forth, at new paragraphs (d)(5) and
(g)(viii), the documentation that a legal
assignee of a manufacturer’s wool duty
refund claim rights must provide to
Customs for purposes of filing a letter of
intent and a refund claim.

Comment: Confidentiality. One
commenter expresses concern with
respect to confidential treatment of
certain commercial information.
Specifically, the commenter notes that
as proposed § 10.184(e) provided that a
verification letter issued to a
prospective claimant will contain the
ACS-generated amount of duties paid by
a specific importer in calendar year
1999, the prospective claimant will be
advised of the amount of duty paid by
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each of their importers or suppliers. The
commenter is of the view that a
prospective claimant will be able to
calculate from this information the
prices paid for imported fabric and the
mark-up cost. The commenter, citing
section 645 of the Trade Secrets Act (18
U.S.C. 1905) posits that release of this
information may violate the prohibition
against release of confidential
information by government officials.

Customs Response: In response to the
concern expressed by the commenter,
Customs is deleting reference in the
verification letter to the ACS-generated
amount of duties paid by a specific
importer in calendar year 1999. Section
10.184(e) of the final regulations reflects
this approach.

Comment: Use of Invoices to
Substantiate Wool Duty Refund Claims.
One commenter questions why the
proposed regulations permit a
manufacturer to substantiate a letter of
intent by providing Customs with
invoices for worsted wool fabric
imported in calendar year 1999, but
requires entry summary information to
substantiate a wool duty refund claim.

Customs Response: Section 505(d)
requires that “any person applying for a
rebate under this section shall properly
identify and make appropriate claim to
the United States Customs Service for
each entry involved.” For this reason,
the final regulations implementing the
statute require a claimant to identify to
Customs the entry summaries that
provide the basis for a wool duty refund
claim. Invoices do not provide the
requisite information to substantiate a
wool duty refund as mandated by
section 505.

Comment: Retroactive Substitution of
Entry Summary Numbers for Purposes
of Drawback Claims. One commenter
notes that where an importer provides
entry summary numbers to its
customers or directly to Customs for
purposes of substantiating a wool duty
refund claim, and the importer later
learns that a drawback claim is available
on one or more of those entry
summaries, the drawback claim is
invalid. The commenter suggests that in
this situation the importer be allowed to
replace the entry summaries identified
to Customs to substantiate a wool duty
refund claim with other comparable
entry summaries, so long as the amount
of duty paid in connection with the
replacement entries is not less than the
duty paid on the original entry.

Customs Response: First, it is
important to recognize that in the
situation posited by the commenter, the
importer’s drawback claim may not
necessarily be forfeited. As set forth in
§10.184(j)(3) of the proposed

regulations, if an entry has been used to
provide the basis for a duty refund
claim pursuant to section 505, and the
entire amount of duties paid on that
entry was refunded to the claimant, a
claim for drawback that is based on that
entry will be denied by Customs. If an
entry has been used to substantiate a
claim for a section 505 duty refund, and
an amount in duties paid on that entry
has not been refunded, the remaining
amount may be eligible for drawback.
An entry that has already had 99% of
the duties paid on that entry refunded
by way of a drawback claim may not be
used to provide the basis for a wool
duty refund claim. Based on the
foregoing, the crucial determination as
to whether an importer can replace an
entry summary that has already been
identified to Customs for purposes of
substantiating a claim with another
entry summary that has had a
comparable amount of duties paid in
connection with that entry is whether
the wool duty refund claim has been
processed yet. If so, and the entire
amount of duties paid on that entry was
refunded to the claimant, no
substitution of entry summaries will be
permitted, and a claim for drawback
that is based on that entry will be
denied by Customs. If, however, the
section 505 claim has not yet been
processed, § 10.184(j)(3) of the final
regulations will permit an importer to
replace or substitute an entry summary
pursuant to the terms discussed above.

Comment: Importer’s Affidavit in
Support of a Non-Importing
Manufacturer’s Letter of Intent. One
commenter inquires whether an
importer’s affidavit in support of a non-
importing manufacturer’s letter of
intent, set forth in proposed
§10.184(d)(2)(iv), covers a single
manufacturer.

Customs Response: Each importer’s
affidavit in support of a non-importing
manufacturer’s letter of intent applies
only to the specific manufacturer or
supplier(s) identified in the affidavit.

Comment: Request that Importers be
Permitted to File on Behalf of
Manufacturers. One commenter requests
that importers be permitted to file wool
duty refund claims on behalf of smaller
manufacturers.

Customs Response: For administrative
and legal purposes, Customs considers
it important that a manufacturer file a
claim on its own behalf, in that the
manufacturer, or a knowledgeable
authorized officer or employee of the
manufacturer, is required to provide a
statement to Customs attesting to the
truth and accuracy of the submitted
information.

Comment: Allocation of Fabric Prices
by an Importer. One commenter notes
that as some manufacturers purchase
fabric at different prices from different
sources at different times of the year, it
may not be possible for an importer to
determine which fabric entry, or portion
of an entry, was sold to a particular
manufacturer. The commenter questions
how an importer will be able to
determine a method of allocating the
higher price fabrics to its customers.

Customs Response: Customs does not
require that an importer allocate to a
manufacturer the specific entry for the
fabric that was sold to that
manufacturer. Rather, the importer need
only allocate those entries on which an
amount was paid in duties that
substantiates the amount of duty refund
being claimed by the manufacturer.

Comment: Distinction between
HTSUS provisions that may be used to
substantiate wool duty refund claims for
claim year 2000, and for claim years
2001 and 2002. One commenter notes
that the language in proposed
§10.184(c)(2) that read, “[A]
manufacturer of worsted wool fabric,
who imports wool yarn of the kind
described in HTSUS subheadings
5107.10.00 and 9902.51.13 * * *)”
should be changed to read, in pertinent
part, “* * *5107.10.00 or 9902.51.13
* * * The commenter points out that
the amended language should reflect the
construction used in paragraphs (c)(1)
and (c)(3).

Customs Response: This comment
precipitated Customs review of the
entire structure of § 10.184(c) and (f). It
is Customs view that a distinction must
be made in the final regulations as to
which tariff provisions may be used to
substantiate a wool duty refund in each
of claim years 2000, 2001, and 2002. In
this regard, the final regulations state
that the chapter 51, HTSUS, provisions
identified in paragraphs (c) and (f)
provide the basis for a wool duty refund
for claim year 2000, and the HTSUS
9902 subheadings identified in these
paragraphs provide the basis for a
refund for claims years 2001 and 2002.
This distinction is necessitated by the
terms of section 505, which only
authorizes the refund of duties paid in
each of claim years 2000, 2001, and
2002, on imports of certain wool
products described in HTSUS
subheadings 9902.51.11, 9902.51.12,
9902.51.13 and 9902.5114. As these
9902, HTSUS, provisions will only go
into effect on January 1, 2001, it is
impossible for a claimant to use these
provisions to substantiate a year 2000
claim. For this reason, Customs is
permitting claimants to substantiate
year 2000 claims with the chapter 51,
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HTSUS, tariff provisions identified in
the regulations. Customs will not permit
the chapter 51 tariff provisions to be
used to substantiate wool duty refund
claims for claim years 2001 and 2002,
inasmuch as these tariff provisions are
broader in scope (they contain no
limiting micron criteria in their legal
heading text) than the designated 9902,
HTSUS, provisions. To do so would
result in the Treasury Department
refunding more monies than it is
statutorily authorized to do.

Comment: Micron Limitation. One
commenter notes that the proposed
regulations allowed no refund of duties
paid on imports of wool yarn of 18.5
micron or finer.

Customs Response: As Congress did
not expressly provide for the refund of
duties paid on imports of wool yarn of
18.5 micron or finer in section 505,
Customs, as an administrative agency,
may not exceed what is statutorily
authorized.

Comment: Manufacturers of Wool
Fabric and Wool Yarn. One commenter
raises the issue that the proposed
regulations did not provide for duty
refunds where the manufacturer of wool
fabric purchases imported wool yarn or
where the manufacturer of wool yarn
purchases imported wool fiber or wool
top.

%ustoms Response: Sections 505(b)
and 505(c) require that manufacturers of
wool fabric and wool yarn also be
importers of eligible wool products in
order to be eligible to receive a wool
duty refund under the terms of the
statute. It is noted that section 505(a)
does not require a manufacturer of
men’s or boys’ suits, suit-type jackets, or
trousers of worsted wool fabric to also
be an importer of worsted wool fabric to
be eligible for the refund. Customs has
interpreted this difference in statutory
construction to mean that Congress did
not intend to provide wool duty refunds
under sections 505(b) and 505(c) to
manufacturers who are not importers.

Conclusion and Other Changes

After analysis of the comments and
further review of the matter, Customs
has determined to adopt as a final rule
the amendments proposed in the Notice
of Proposed Rulemaking published in
the Federal Register (65 FR 641780) on
October 26, 2000, as corrected by the
document published in the Federal
Register (65 FR 66589) on November 6,
2000, with the changes mentioned in
the comment discussion and with the
following additional change that
removes unnecessary language.

Customs has removed the regulatory
text language in proposed § 10.184(j)(1)
regarding the order of precedence for

purposes of refunding duties paid on
eligible wool imports. As each
manufacturer that timely and
completely files a claim pursuant to the
terms set forth in this section, regardless
of the date and time of filing, is eligible
to receive its verified claim, there is no
need to establish an order of
precedence.

The Regulatory Flexibility Act and
Executive Order 12866

Because these amendments conform
the Customs Regulations to reflect the
terms of section 505, within Title V, of
the Trade and Development Act of 2000,
which authorizes a refund of duties paid
on imports of certain wool articles,
pursuant to the provisions of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., it is certified that these
amendments will not have a significant
impact on a substantial number of small
entities. Further, these amendments do
not meet the criteria for a “significant
regulatory action” as specified in
Executive Order 12866.

Paperwork Reduction Act

The collection of information
contained in this final rule has been
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the requirements of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507) under control number
1515-0227. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless the collection of
information displays a valid control
number assigned by OMB.

The collection of information in this
final rule is in § 10.184 of the Customs
Regulations. The information requested
is necessary to implement the terms of
section 505 of the Trade and
Development Act of 2000, whereby
Customs is authorized to substantiate
and process claims for refunds of duties
paid in each of calendar years 2000,
2001, and 2002, on imports of certain
wool products. The collection of
information is required in order for a
claimant to obtain the duty refund. The
likely respondents are business
organizations who seek a refund of
duties paid on imports of eligible wool
products in each of calendar years 2000,
2001, and 2002.

The estimated average annual burden
associated with the collection of
information in this final rule is 290
hours per respondent or recordkeeper.
Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the U.S. Customs Service, Information
Services Group, Office of Finance, 1300

Pennsylvania Avenue, N.W.
Washington, D.C. 20229, and to OMB,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C. 20503. A copy should
also be sent to the Regulations Branch
at the address set forth above.

Drafting Information

The principal author of this document
was Suzanne Kingsbury, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects

19 CFR Part 10

Customs duties and inspection,
Imports, Reporting and recordkeeping
requirements, Trade agreements.

19 CFR Part 178

Administrative practice and
procedure, Collections of information,
Imports, Paperwork requirements,
Reporting and recordkeeping
requirements.

Amendments to the Regulations

For the reasons stated in the
preamble, parts 10 and 178 of the
Customs Regulations (19 CFR parts 10
and 178) are amended as follows:

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 is revised, and a new specific
authority citation for § 10.184 is added,
to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 22, Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314.

* * * * *

Section 10.184 is also issued under Sec.
505, Pub. L. 106—-200, 114 Stat. 251;

* * * * *

2. Anew §10.184 is added to read as
follows:

§10.184 Refund of duties on certain wool
imports.

(a) General. Section 505 of Title V of
Pub. L. 106—200 (114 Stat. 251), entitled
the Trade and Development Act of 2000,
authorizes the President to refund
duties paid on imports of eligible wool
products. The statute permits eligible
importing-manufacturers and, in certain
circumstances, manufacturers who are
not importers, to apply for a refund of
duties paid on imports of eligible wool
products in each of three succeeding
years. Claimants are eligible for a refund
of duties paid on imports of eligible
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wool products in each of calendar years
2000, 2001 and 2002, limited to an
amount not to exceed one-third of the
duties paid on such wool products
imported in calendar year 1999. This
section sets forth the legal requirements
and procedures that apply for purposes
of obtaining this duty refund.

(b) Eligible wool products. For
purposes for this section, the term
“eligible wool product” means an
imported wool product described under
a Harmonized Tariff Schedule of the
United States subheading listed under
paragraph (c) of this section, relevant to
a manufacturer of the particular wool
products specified in paragraph (c).

(c) Refunds authorized by section
505—(1) Worsted wool fabric. In
calendar year 2000, a manufacturer of
men’s or boys’ suits, suit-type jackets, or
trousers, of imported worsted wool
fabric of the kind described in HTSUS
subheadings 5112.11.20 or 5112.19.90,
and in each of calendar years 2001 and
2002, a manufacturer of men’s or boys’
suits, suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HTSUS subheadings
9902.51.11 or 9902.51.12, is eligible to
claim a limited refund of the duties paid
in such calendar years on entries of
such fabrics that were purchased by the
manufacturer. The amount of duties
eligible to be refunded to the
manufacturer in each of these calendar
years is limited to an amount not to
exceed one-third of the amount of duties
paid on calendar year 1999 imports of
worsted wool fabrics described in
HTSUS subheadings 5112.11.20 or
5112.19.90 that were purchased by the
manufacturer. A broker or other
individual acting on behalf of the
manufacturer is ineligible to claim a
duty refund.

(2) Wool yarn. A manufacturer of
worsted wool fabric, who imports wool
yarn of the kind described in HTSUS
subheading 5107.10.00, is eligible to
claim a limited refund of the duties paid
by the manufacturer on entries of such
wool yarn in calendar year 2000. A
manufacturer of worsted wool fabric,
who imports wool yarn of the kind
described in HTSUS subheading
9902.51.13, is eligible to claim a limited
refund of the duties paid by the
manufacturer on entries of such wool
yarn in each of calendar years 2001 and
2002. The amount of duties eligible to
be refunded in each of these calendar
years is limited to an amount not to
exceed one-third of the amount of duties
paid by the importing-manufacturer on
wool yarn described in HTSUS
subheading 5107.10.00 and imported in
calendar year 1999.

(3) Wool fiber and wool top. A
manufacturer of wool yarn or wool
fabric, who imports wool fiber or wool
top of the kind described in HTSUS
subheadings 5101.11, 5101.19, 5101.21,
5101.29, 5101.30, 5103.10, 5103.20,
5104.00, 5105.21 or 5105.29, is eligible
to claim a limited refund of the duties
paid by the manufacturer on entries of
such wool fiber or wool top in calendar
year 2000. A manufacturer of wool yarn
or wool fabric, who imports wool fiber
or wool top of the kind described in
HTSUS subheading 9902.51.14, is
eligible to claim a limited refund of the
duties paid by the manufacturer on
entries of such wool fiber or wool top
in each of calendar years 2001, and
2002. The amount of duties eligible to
be refunded in each of these calendar
years is limited to an amount not to
exceed one-third of the amount of duties
paid by the importing-manufacturer on
wool fiber or wool top described in
HTSUS subheadings 5101.11, 5101.19,
5101.21, 5101.29, 5101.30, 5103.10,
5103.20, 5104.00, 5105.21 or 5105.29
and imported in calendar year 1999.

(d) Manufacturer’s letter of intent to
file a claim for a wool duty refund. A
manufacturer that anticipates filing a
wool duty refund claim in calendar
years 2000, 2001, and 2002, pursuant to
the terms of paragraph (c) of this
section, must first file with Customs a
letter of intent to that effect. A
manufacturer’s letter of intent must
substantiate, to Customs satisfaction, the
amount of duties paid on eligible wool
products imported in calendar year
1999.

(1) Documentation required where the
manufacturer is the importer. Where a
manufacturer is the importer of the
eligible wool products imported in
calendar year 1999, a letter of intent to
file a wool duty refund claim must be
signed by the manufacturer or a
knowledgeable authorized officer or
employee of the manufacturer and must
state that, to the best of the signer’s
knowledge and belief, the information
contained in the letter is accurate and
truthful. The letter of intent must
contain the following information:

(i) A statement of the total amount of
duties paid by the importing-
manufacturer on eligible wool products
imported in calendar year 1999;

(ii) A list of relevant entry summary
numbers, set forth as an attachment in
either a paper or an electronic format
(the latter submitted to Customs on
diskette), that substantiates the amount
set forth in paragraph (d)(1)(i) of this
section; and

(iii) A statement that no entry
summary has been listed in paragraph
(d)(1)(ii) of this section that did not

liquidate under the HTSUS subheadings
that provide a basis for a wool duty
refund.

(2) Documentation required where the
manufacturer is not the importer, but
the manufacturer possesses the relevant
entry summary numbers. Where a
manufacturer described in paragraph
(c)(1) of this section is not the calendar
year 1999 importer of worsted wool
fabric of the kind described in HTSUS
subheadings 5112.11.20 or 5112.19.90,
but possesses the relevant entry
summary numbers, a letter of intent to
file a wool duty refund claim must be
submitted to Customs and signed by the
non-importing manufacturer or a
knowledgeable authorized officer or
employee of the manufacturer. The
letter of intent must state that, to the
best of the signer’s knowledge and
belief, the information contained in the
letter is accurate and truthful.

(i) The non-importing manufacturer’s
letter of intent must contain the
following information:

(A) A statement as to the identity of
the importer(s) or supplier(s) who sold
imported worsted wool fabric of the
kind described in HTSUS subheadings
5112.11.20 or 5112.19.90 to the
manufacturer;

(B) Copies of all relevant invoices, set
forth as an attachment, that demonstrate
that the manufacturer purchased
imported worsted wool fabric of the
kind described in paragraph (d)(2)(i)(A)
of this section from an identified
importer(s) or identified supplier(s) and
that establish, where applicable, that the
identified supplier(s) purchased such
fabric from the identified importer(s);

(C) A completed Customs Form (CF)
5106—Importer ID Input Record, set
forth as an attachment; and

(D) A signed affidavit, set forth as an
attachment, that contains the following
information:

(1) A statement that the affiant is a
U.S. manufacturer of men’s or boys’
suits, suit-type jackets, or trousers, of
imported worsted wool of the kind
described in HTSUS subheadings
5112.11.20 or 5112.19.90 (in claim year
2000), or HTSUS subheadings
9902.51.11 or 9902.51.12 (in claim years
2001 and 2002);

(2) A statement that the affiant was
not the importer in calendar year 1999
of worsted wool fabric of the kind
described in HTSUS subheadings
5112.11.20 or 5112.19.90;

(3) A statement as to the quantity of
imported worsted wool fabric of the
kind described in paragraph
(d)(2)(1)(D)(2) of this section that the
affiant purchased from an identified
importer(s) or from an identified
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supplier(s), with copies of relevant
invoices attached;

(4) If the affiant purchased fabric of
the kind described in paragraph
(d)(2)(1)(D)(2) of this section from an
identified supplier, a statement that the
affiant has been provided with
substantiating documentation that
establishes that the subject fabric was
imported by the identified importer; and

(5) A statement by the affiant that the
identified importer(s) has provided a list
of relevant entry summary numbers
directly to the affiant that substantiates
the amount of duties paid in calendar
year 1999 on the fabric identified in the
submitted invoices, and such
information is set forth as an
attachment; and/or

(6) A statement by the affiant that the
identified importer has agreed to submit
a signed affidavit directly to Customs
with the relevant entry summary
numbers attached.

(ii) A non-importing manufacturer’s
affidavit to substantiate the amount of
duties paid on worsted wool fabric
imported in calendar year 1999 must be
signed by the manufacturer or a
knowledgeable authorized officer or
employee of the manufacturer, and be
submitted to Customs in the following
format:

Non-Importing Manufacturer’s Affidavit in
Support of a Letter of Intent to File a Wool
Duty Refund Claim (where the manufacturer
possesses the relevant entry summary
numbers for the fabric identified in the
invoices submitted with this affidavit)

1. The undersigned, (name of
manufacturer), is a U.S. manufacturer of
men’s or boys’ suits, suit-type jackets, or
trousers, of imported worsted wool fabric of
the kind described in HTSUS subheadings
5112.11.20 or 5112.19.90 (in claim year
2000), or HTSUS subheadings 9902.51.11 or
9902.51.12 (in claim years 2001 and 2002);

2. The undersigned was not the importer
in calendar year 1999 of worsted wool fabric
of the kind described in HTSUS subheadings
5112.11.20 or 5112.19.90;

3. The undersigned purchased (specify
quantity) of imported worsted wool fabric of
the kind described in item (2) above from
(name of importer) or from a supplier (name
of supplier), and copies of the relevant
invoices are attached;

4. Where the undersigned purchased
imported worsted wool fabric of the kind
described in item (2) above from (name of
supplier), the undersigned has substantiating
documentation that establishes that such
fabric was imported by (name of importer);

5(a). Attached is a list of relevant entry
summary numbers, provided directly to the
undersigned by (name of importer), that
substantiates the amount of duties paid in
calendar year 1999 on the fabric identified in
the attached invoices; and/or

5(b). The importer, (name of importer), has
agreed to submit a signed affidavit directly to
Customs that attests to the fact that the

importer sold imported worsted wool fabric
of the kind described in item (2) above to the
undersigned or to identified supplier(s), and
to attach a list of the relevant entry summary
numbers that substantiates the amount of
duties paid in calendar year 1999 on the
fabric identified in the attached invoices; and

6. The undersigned attests that the
information set forth in this affidavit is true
and accurate to the best of the affiant’s
knowledge and belief.

(iii) If an importer assists in the
substantiation of a non-importing
manufacturer’s letter of intent by
submitting relevant entry summary
numbers directly to Customs as an
attachment to a signed affidavit, the
importer’s affidavit must be signed by
the importer or a knowledgeable officer
or employee of the importer and must
state that, to the best of the affiant’s
knowledge and belief, the information
contained in the affidavit is accurate
and truthful. The importer’s signed
affidavit must contain the following
information:

(A) A statement that the affiant paid
duties on worsted wool fabric of the
kind described in HTSUS subheadings
5112.11.20 or 5112.19.90, imported in
calendar year 1999;

(B) Identification of the claimant, or
supplier to the claimant, to whom the
affiant sold imported worsted wool
fabric of the kind described in
paragraph (d)(2)(iii)(A) of this section;

(C) A list of relevant entry summary
numbers for worsted wool fabric of the
kind described in paragraph
(d)(2)(iii)(A) of this section, imported in
calendar year 1999, set forth as an
attachment in either a paper or an
electronic format (the latter submitted to
Customs on diskette), that substantiates
the amount of duty paid in calendar
year 1999 on the fabric sold to the
identified claimant or identified
supplier, as evidenced by the claimant’s
invoices; and

(D) A statement that the importer has
not listed any entry summary in
paragraph (d)(2)(iii)(C) of this section
that did not liquidate under HTSUS
subheadings 5112.11.20 or 5112.19.90.

(iv) The importer’s affidavit in
support of a non-importing
manufacturer’s letter of intent to claim
a wool duty refund must be signed by
the importer or a knowledgeable officer
or employee of the importer, and be
submitted to Customs in the following
format:

Importer’s Affidavit in Support of a Non-
Importing Manufacturer’s Letter of Intent to
Claim a Wool Duty Refund

1. The undersigned, (name of importer), is
an importer who paid duties on worsted
wool fabric of the kind described in HTSUS
subheadings 5112.11.20 or 5112.19.90,
imported in calendar year 1999;

2. The undersigned sold worsted wool
fabric of the kind described in item (1) above
to a manufacturer identified as (name of
manufacturer) or to a supplier(s) identified as
(name of supplier);

3. Attached is a list of relevant entry
summary numbers for worsted wool fabric of
the kind described in item (1) above that
substantiates the amount of duties paid in
calendar year 1999 on the fabric that was
sold to (name of manufacturer) or to (name
of supplier(s)) by the undersigned;

4. The undersigned has not listed any entry
summary in item (3) above that did not
liquidate under HTSUS subheadings
5112.11.20 or 5112.11.90; and

5. The undersigned attests that the
information set forth in this affidavit is true
and accurate to the best of the affiant’s
knowledge and belief.

(3) Documentation required where the
manufacturer is not the importer and
the manufacturer does not possess the
relevant entry summary numbers.
Where a manufacturer described in
paragraph (c)(1) of this section is not the
calendar year 1999 importer of worsted
wool fabric of the kind described in
HTSUS subheadings 5112.11.20 or
5112.19.90, and does not possess the
relevant entry summary numbers, a
letter of intent to file a wool duty refund
claim must be submitted to Customs
and signed by the non-importing
manufacturer or a knowledgeable
authorized officer or employee of the
manufacturer. The letter of intent must
state that, to the best of the signer’s
knowledge and belief, the information
contained in the letter is accurate and
truthful.

(i) The non-importing manufacturer’s
letter of intent, where the manufacturer
does not possess the relevant entry
summary numbers, must contain the
following information:

(A) A statement as to the identity of
the importer(s) or supplier(s) who sold
imported worsted wool fabric of the
kind described in HTSUS subheadings
5112.11.20 or 5112.19.90 to the non-
importing manufacturer;

(B) Copies of all relevant calendar
year 1999 invoices, set forth as an
attachment, that demonstrate that the
non-importing manufacturer purchased
imported worsted wool fabric of the
kind described in paragraph (d)(2)(i)(A)
of this section from an identified
importer(s) or identified supplier(s);

(C) A statement that if the non-
importing manufacturer purchased
imported worsted wool fabric of the
kind described in paragraph (d)(2)(i)(A)
of this section from an identified
supplier, the manufacturer has
substantiating documentation that
establishes that such fabric was
imported by the identified importer;
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(D) A completed Customs Form (CF)
5106—Importer ID Input Record, set
forth as an attachment; and

(E) A signed affidavit, set forth as an
attachment, that contains the following
information:

(1) A statement that the affiant is a
U.S. manufacturer of men’s or boys’
suits, suit-type jackets, or trousers, of
imported worsted wool of the kind
described in HTSUS subheadings
5112.11.20 or 5112.19.90 (in claim year
2000), or HTSUS subheadings
9902.51.11 or 9902.51.12 (in claim years
2001 and 2002);

(2) A statement that the affiant was
not the importer in calendar year 1999
of worsted wool fabric of the kind
described in HTSUS subheadings
5112.11.20 or 5112.19.90;

(3) A statement of the quantity of
imported worsted wool fabric of the
kind described in paragraph
(d)(3)(1)(D)(2) of this section that the
affiant purchased from an identified
importer(s) or from an identified
supplier(s), with copies of the relevant
invoices attached;

(4) A statement that where the affiant
purchased imported worsted wool fabric
of the kind described in paragraph
(d)(3)(1)(D)(2) of this section from an
identified supplier, the affiant has
substantiating documentation that
establishes that such fabric was
imported by the identified importer; and

(5) A statement by the affiant that a
good faith effort was made to contact the
identified importer and request relevant
entry summary numbers that
substantiate the amount of duties paid
in calendar year 1999 on fabric
identified in the submitted invoices, but
the identified importer is unable or
unwilling to provide such assistance.

(ii) A non-importing manufacturer’s
affidavit to substantiate the amount of
duties paid by the importer on worsted
wool fabric imported in calendar year
1999, where no entry summary numbers
are available, must be signed by the
manufacturer or a knowledgeable
authorized officer or employee of the
manufacturer, and be submitted to
Customs in the following format:

Non-Importing Manufacturer’s Affidavit in
Support of a Letter of Intent to File a Wool
Duty Refund Claim (where the manufacturer
does not possess the relevant entry summary
numbers for the fabric identified in the
invoices submitted with this affidavit)

1. The undersigned, (name of
manufacturer), is a U.S. manufacturer of
men’s or boys’ suits, suit-type jackets, or
trousers, of imported worsted wool fabric of
the kind described in HTSUS subheadings
5112.11.20 or 5112.19.90 (in claim year
2000), or HTSUS subheadings 9902.51.11 or
9902.51.12 (in claim years 2001 and 2002);

2. The undersigned was not the importer
in calendar year 1999 of worsted wool fabric
of the kind described in HTSUS subheadings
5112.11.20 or 5112.19.90;

3. The undersigned purchased (specify
quantity) of imported worsted wool fabric of
the kind described in item (2) above from
(name of importer) or from a supplier (name
of supplier), and copies of relevant invoices
are attached;

4. If the undersigned has purchased
imported worsted wool fabric of the kind
described in item (2) above from (name of
supplier), the undersigned has substantiating
documentation that establishes that such
fabric was imported by (name of importer);

5. The undersigned attests that a good faith
effort was made to contact the identified
importer(s) and request that relevant entry
summary numbers be provided to either the
undersigned or directly to Customs that
substantiate the amount of duties paid in
calendar year 1999 on fabric identified in the
submitted invoices, but the identified
importer is unable or unwilling to provide
such assistance;

6. The undersigned attests that the
information set forth in this affidavit is true
and accurate to the best of the affiant’s
knowledge and belief.

(4) Documentation required where the
manufacturer is both an importer and a
purchaser of eligible worsted wool
fabric. Where a manufacturer described
in paragraph (c)(1) of this section is both
an importer and a purchaser of eligible
worsted wool fabric, the manufacturer
must submit to Customs a letter of
intent to file a wool duty refund claim
that is signed by the manufacturer or a
knowledgeable authorized officer or
employee of the manufacturer. The
letter of intent must state that, to the
best of the signer’s knowledge and
belief, the information contained in the
letter is accurate and truthful.

(i) With respect to fabric where the
manufacturer is the importer, the letter
of intent must contain the information
described in paragraph (d)(1) of this
section.

(ii) With respect to such fabric where
the manufacturer is not the importer,
but the manufacturer possesses the
relevant entry summary numbers, the
letter of intent must contain the
information described in paragraph
(d)(2) of this section and the relevant
entry summary numbers may be
submitted directly to Customs by the
manufacturer and/or the importer(s).

(iii) With respect to such fabric where
the manufacturer is not the importer,
and the manufacturer does not possess
the relevant entry summary numbers,
the letter of intent must contain the
information described in paragraph
(d)(3) of this section.

(5) Documentation required where a
prospective claimant is the legal
assignee of an eligible manufacturer’s

potential wool duty refund rights. To
file a letter of intent where the
prospective claimant is the legal
assignee of any potential wool duty
refund claim rights attributable to an
eligible manufacturer described in
paragraph (c) of this section, the facts of
such legal assignation, and the identity
of all affected parties, must be submitted
to Customs in a written attachment to
the letter of intent, and additional
substantiating documentation must be
available to Custom upon request. Only
those assignees that substantiate, to
Customs satisfaction, the terms and
legality of the assignation will be
eligible to claim a wool duty refund.

(6) Time to file a letter of intent. A
manufacturer’s letter of intent to file a
wool duty refund claim, including all
attachments and, where applicable, the
importer’s signed affidavit in support of
the manufacturer’s letter of intent, must
be received by Customs no later than
March 31, 2001, unless this date is
extended upon due notice in the
Federal Register.

(7) Place to file a letter of intent. A
manufacturer’s letter of intent to file a
wool duty refund claim, including all
attachments and, where applicable, the
importer’s signed affidavit in support of
the manufacturer’s letter of intent, must
be submitted to: U.S. Customs Service,
Wool Refund Claim, Residual
Liquidation and Protest Branch, Rm.
761, 6 World Trade Center, New York,
N.Y. 10048-0945.

(e) Customs verification letter.
Customs will issue to a prospective
claimant a written verification letter
within 30 calendar days from the date
Customs receives a timely and complete
letter of intent that relies solely on
relevant entry summary numbers to
substantiate, to Customs satisfaction, the
amount of duties paid on eligible wool
products imported in calendar year
1999. Where a prospective claimant
submits a letter of intent that relies on
invoices, in whole or in part, to
substantiate, to Customs satisfaction, the
amount of duties paid on eligible wool
products imported in calendar year
1999, Customs will issue a verification
letter to such prospective claimant
within 30 calendar days after the date
all letters of intent must be received by
Customs, as set forth in paragraph (d)(5)
of this section. The amount of potential
duty refund will be based on the
quantity of eligible wool products that
was imported by the prospective
claimant or, where the prospective
claimant was not the importer,
purchased by the prospective claimant
(as indicated by submitted invoices). If
entry summary numbers are used to
substantiate the amount of duties paid
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on eligible wool products in calendar
year 1999, the potential refund amount
will be limited to the amount of duties
paid on such entry summaries that is
attributable to that quantity of eligible
wool products. If invoices are used to
substantiate the amount of duties paid
on worsted wool fabrics in calendar year
1999, the amount of duties will be
determined by deducting 10 percent
from the invoice amounts, dividing the
resulting adjusted invoice amounts by
100% plus the duty rate (30.6%) to back
out the duty, and then multiplying that
amount times the duty rate (30.6%). If
the aggregate amount of duties
attributable to an importer exceeds the
amount of duties paid by that importer
in calendar year 1999, as indicated by
ACS, an adjustment will be made to
those claimants requiring use of the
invoice formula. The percentage
deducted from the invoice amounts for
those claimants will be increased on a
pro rata basis to ensure that the
aggregate amount to be refunded does
not exceed the ACS amount. Refund
amounts substantiated by entry
summary numbers will not be reduced.
A letter of verification will set forth the
following information:

(1) The prospective claimant’s claim
identification number;

(2) The maximum amount of wool
duty refund that the individual
prospective claimant will be eligible to
receive in each of calendar years 2000,
2001, and 2002; and

(3) Where invoices are used to
substantiate the amount of duties paid
on worsted wool fabric in calendar year
1999, the percentage that was deducted
from the invoice amounts, with
accompanying explanation.

(f) Eligibility criteria to claim a duty
refund in calendar years 2000, 2001,
and 2002. To be eligible to claim a
refund of duties paid on imports of
certain wool products in calendar years
2000, 2001, and 2002, a claimant must
be in receipt of a claim verification
letter from Customs. Additionally, a
claimant must be:

(1) In calendar year 2000, a U.S.
manufacturer of men’s or boys’ suits,
suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HTSUS subheadings
5112.11.20 or 5112.19.90, for which
duties were paid in that year;

(2) In calendar years 2001 and 2002,
a U.S. manufacturer of men’s or boys’
suits, suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HTSUS subheadings
9902.51.11 or 9902.51.12, for which
duties were paid in those years;

(3) In calendar year 2000, a U.S.
manufacturer of worsted wool fabric

who paid duties in that year on
imported wool yarn of the kind
described in HTSUS subheading
5107.10.00;

(4) In calendar years 2001 and 2002,
a U.S. manufacturer of worsted wool
fabric who paid duties in those years on
imported wool yarn of the kind
described in HTSUS subheading
9902.51.13;

(5) In calendar year 2000, a U.S.
manufacturer of wool yarn or wool
fabric who paid duties in that year on
imported wool fiber or wool top of the
kind described in HTSUS subheadings
5101.11, 5101.19, 5101.21, 5101.29,
5101.30, 5103.10, 5103.20, 5104.00,
5105.21 or 5105.29;

(6) In calendar years 2001 and 2002,
a U.S. manufacturer of wool yarn or
wool fabric who paid duties in those
years on imported wool fiber or wool
top of the kind described in HTSUS
subheading 9902.51.14; or

(7) A legal assignee of the existing
wool duty refund claim rights of an
eligible manufacturer described in
paragraphs ()(1), (0(2), (H(3), (H(4), (D(5)
or (f)(6) of this section.

(g) Procedures for filing a claim—(1)
Time to file. An eligible claimant may
file with Customs one wool duty refund
claim for each of calendar claim years
2000, 2001 and 2002, including, where
applicable, related amended claims. A
claim may be amended within 90
calendar days from the date of the
original submission or, if Customs has
notified the claimant in writing that the
claim is insufficient to support the
claim as requested or is otherwise
defective (e.g., a claim that relies on an
entry summary that is ineligible for a
wool duty refund, as provided for in
§10.184(j)), within 90 calendar days
from the date of the Customs
notification. All claims for a wool duty
refund, whether original or amended in
the absence of a Customs notification of
insufficiency or defect, must be received
by Customs no later than December 31
of the year following the calendar claim
year for which a wool duty refund is
being sought. An amended claim made
in response to a Customs notification of
insufficiency or defect may be
submitted to Customs after the
December 31 deadline applicable to all
other claim submissions. A claimant
may file two separate duty refund
claims in a single calendar year, so long
as the claims are for two different claim
years.

(2) Place to file. A claim for a refund
of duties paid on imports of eligible
wool products must be submitted to:
U.S. Customs Service, Wool Refund
Claim, Residual Liquidation and Protest

Branch, Rm. 761, 6 World Trade Center,
New York, N.Y. 10048—-0945.

(3) Documentation. (i) Where the
manufacturer is the importer. To file a
wool duty refund claim, an importing-
manufacturer must provide Customs
with a copy of the verification letter the
claimant received from Customs and an
affidavit, signed by the manufacturer or
a knowledgeable officer or employee of
the manufacturer, that contains the
following information:

(A) A statement that the affiant is a
U.S. manufacturer of the kind described
in either paragraphs (f)(1), (f)(2), (f)(3),
(£)(4), (H)(5) or (f)(6) of this section, in the
current calendar claim year;

(B) A statement of the total amount of
duties paid by the affiant in that year on
eligible wool products;

(C) The total amount of duty refund
being claimed;

(D) A list of relevant entry summary
numbers, set forth as an attachment and
submitted to Customs in either a paper
or an electronic format (the latter on
diskette), that substantiates the amount
of duties for which a refund is being
claimed in paragraph (g)(3)(i)(C) of this
section, and does not exceed the
affiant’s share of duties eligible to be
refunded as set forth in the attached
verification letter;

(E) A statement that no entry
summary has been listed in paragraph
(g)(3)(i)(D) of this section that has
already had 99% or more of the amount
of duties paid on that entry refunded
pursuant to any refund claim authorized
by law; and

(F) A statement that identifies, if
applicable, any entry summary listed in
paragraph (g)(3)(i)(D) of this section that
is, or may become, subject to an
outstanding drawback claim, protest, or
any other refund claim authorized by
law.

(ii) Form of affidavit. An importing-
manufacturer’s signed affidavit to
substantiate a wool duty refund claim in
calendar years 2000, 2001, or 2002 must
be signed by the manufacturer, or a
knowledgeable officer or employee of
the manufacturer, and submitted to
Customs in the following format:

Importing-Manufacturer’s Affidavit in
Support of a Claim for a Wool Duty Refund
Under Section 505 of the Trade and
Development Act of 2000, for Calendar Year—

1. The undersigned, (name of
manufacturer), is a U.S. manufacturer of the
kind described in either paragraphs (f)(1)

[ LB LG L,O@l 1L,O6)[ 1,
or (f)(6) [ ] [check one] of § 10.184 of the
Customs Regulations (19 CFR 10.184(f)), in
the current calendar claim year;

2. The undersigned paid (total amount of
duties paid) in calendar year on
eligible wool products;
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3. The amount of wool duty refund being
claimed is $ ;

4. Attached is a list of the relevant current
claim year entry summary numbers that
substantiate the amount of duty refund being
claimed in item (3) above;

5. The undersigned has not listed any entry
summary in item (4) above that has had 99%
or more of the amount of duties paid on that
entry refunded pursuant to any refund claim
authorized by law;

6. The undersigned will list any entry
summary in item (4) above that is, or may
become, subject to an outstanding drawback
claim, protest, or any other refund claim
authorized by law; and

7. The undersigned attests that the
information set forth in this affidavit is true
and accurate to the best of the affiant’s
knowledge and belief.

(iii) Where the manufacturer is not the
importer. To file a wool duty refund
claim a manufacturer of men’s or boys’
suits, suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HSTUS subheadings
5112.11.20, 5112.19.90, 9902.51.11 or
9902.51.12, who is a purchaser but not
the importer of such fabric, must
provide Customs with a copy of the
verification letter the claimant received
from Customs and an affidavit signed by
the manufacturer, or a knowledgeable
officer or employee of the manufacturer,
that contains the following information:

(A) A statement that in calendar claim
year 2000, the affiant is a U.S.
manufacturer of men’s or boys’ suits,
suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HTSUS subheadings
5112.11.20 or 5112.19.90, or, a
statement that in calendar claim years
2001 and 2002, the affiant is a U.S.
manufacturer of men’s or boys’ suits,
suit-type jackets, or trousers, of
imported worsted wool fabric of the
kind described in HTSUS subheadings
9902.51.11 or 9902.51.12 in calendar
claim years 2001 and 2002;

(B) A statement that the affiant is not
the importer in the current calendar
year of imported worsted wool fabric of
the kind described in paragraph (A)
above;

(C) A statement as to the quantity of
imported worsted wool fabric of the
kind described in paragraph (A) above
that the affiant purchased from an
identified importer(s) or from an
identified supplier(s), with copies of
relevant invoices attached;

(D) A statement that where the affiant
purchased imported worsted wool fabric
of the kind described in paragraph (A)
above from an identified supplier(s), the
affiant has substantiating
documentation that establishes that
such fabric was imported by the
identified importer(s); and

(E) A statement by the affiant that the
identified importer(s) has provided a list
of relevant entry summary numbers
directly to the affiant that substantiates
the amount of duties paid in the current
calendar claim year on the fabric
identified in the submitted invoices,
and such information is set forth as an
attachment; and/or

(F) A statement by the affiant that the
identified importer(s) has agreed to
submit a signed affidavit directly to
Customs with the relevant entry
summary numbers attached, that
substantiates the amount of duties paid
in the current calendar claim year on
the fabric identified in the submitted
invoices.

(iv) Form of affidavit. A manufacturer
who is not the importer of the imported
worsted wool fabric must submit to
Customs an affidavit to substantiate a
wool duty refund claim in calendar
years 2000, 2001, or 2002, signed by the
manufacturer or a knowledgeable officer
or employee of the manufacturer, in the
following format:

Non-Importing Manufacturer’s Affidavit in
Support of a Claim for a Duty Refund Under
Section 505 of the Trade and Development
Act of 2000, for Calendar Year

1. The undersigned, (name of
manufacturer), is a U.S. manufacturer in
calendar year of men’s or boys’ suits,
suit-type jackets, or trousers, of imported
worsted wool fabric of the kind described in
HTSUS subheadings 5112.11.20 or
5112.19.90 (in claim year 2000), or HTSUS
subheadings 9902.51.11 or 9902.51.12 (in
claim years 2001 and 2001);

2. The undersigned was not the importer
of imported worsted wool fabric of the kind
described in item (1) above;

3. The undersigned purchased (specify
quantity) of imported worsted wool fabric of
the kind described in item (1) above from
(name of importer(s)) or from a supplier(s),
and the relevant invoices are attached;

4. Where the undersigned purchased
imported worsted wool fabric of the kind
described in item (1) above from (name of
supplier), the undersigned has substantiating
documentation that establishes that such
fabric was imported by (name of importer);

5(a). Attached is a list of relevant entry
summary numbers, provided directly to the
undersigned by (name of importer), that
substantiates the amount of duties paid in the
current calendar claim year on the fabric
identified in the attached invoices; and/or

5(b). The importer, (name of importer), has
agreed to submit a signed affidavit directly to
Customs that attests to the fact that the
importer sold imported worsted wool fabric
of the kind described in item (1) above to the
undersigned or to (name of supplier), and has
agreed to attach a list of the relevant entry
summary numbers that substantiates the
amount of duties paid in the current calendar
claim year on the fabric identified in the
attached invoices; and

6. The undersigned attests that the
information set forth in this affidavit is true

and accurate to the best of the affiant’s
knowledge and belief.

(v) Required content of an importer’s
signed affidavit in support of a
manufacturer’s wool duty refund claim.
Where an importer chooses to assist in
the substantiation of a non-importing
manufacturer’s wool duty refund claim
by submitting relevant entry summary
numbers directly to Customs, such entry
information must be set forth as an
attachment to an affidavit that is signed
by the importer or by a knowledgeable
officer or employee of the importer, and
must contain the following information:

(A) A statement as the total amount of
duties that the importer paid in the
current calendar claim year on worsted
wool fabric of the kind described in
paragraph (g)(3)(iii) of this section;

(B) A statement that the importer sold
worsted wool fabric of the kind
described in paragraph (g)(3)(iii) of this
section, to the identified manufacturer
or to the identified supplier(s);

(C) A list of relevant entry summary
numbers for the worsted wool fabric of
the kind described in paragraph
(g)(3)(iii) of this section, set forth as an
attachment in either a paper or an
electronic format (the latter submitted to
Customs on diskette), that substantiates
the amount of duties paid during the
current calendar claim year on such
fabric that was sold by the importer to
the identified manufacturer or to the
identified supplier(s);

(D) A statement that no entry
summary number has been listed in
paragraph (g)(3)(v)(C) of this section that
has already had 99% or more of the
amount of duties paid on that entry
refunded pursuant to any refund claim
authorized by law; and

(E) A statement that lists any entry
summary number in paragraph
(g)(3)(v)(C) of this section that is, or may
become, subject to an outstanding
drawback claim, protest, or any other
refund claim authorized by law.

(vi) Form of affidavit. The importer’s
affidavit in support of manufacturer’s
wool duty refund claim must be signed
by the importer or by a knowledgeable
officer or employee of the importer, and
be submitted to Customs in the
following format:

Importer’s Affidavit in Support of a Non-
Importing Manufacturer’s Claim for a Duty
Refund Under Section 505 of the Trade and
Development Act of 2000, for Calendar Year

1. The undersigned, (name of importer), is
an importer who [check one] paid duties in
calendar year 2000 [ | on worsted wool
fabric of the kind described in HTSUS
subheadings 5112.11.20 or 5112.19.90, or
who paid duties in calendar year 2001 [ |
or calendar year 2002 [ ] on worsted wool
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fabric of the kind described in HTSUS
subheadings 9902.51.11 or 9902.51.12;

2. The undersigned sold worsted wool
fabric of the kind described in item (1) above
to a manufacturer identified as (name of
manufacturer) or to a supplier(s) identified as
(name of supplier);

3. Attached is a list of relevant entry
summary numbers for worsted wool fabric of
the kind described in item (1) above that
substantiates the amount of duties paid in the
current calendar claim year on such fabric
that was sold by the undersigned to (name
of manufacturer) or to an identified
supplier(s) (name of supplier);

4. The undersigned has not listed any entry
summary in item (3) above that has had 99%
or more of the amount of duties paid on that
entry refunded pursuant to any refund claim
authorized by law;

5. The undersigned will list any entry
summary in item (3) above that is, or may
become, subject to an outstanding drawback
claim, protest, or any other refund claim
authorized by law; and

6. The undersigned attests that the
information set forth in this affidavit is true
and accurate to the best of the affiant’s
knowledge and belief.

(vii) Documentation required where
the manufacturer is both an importer
and a purchaser of eligible worsted wool
fabric. Where a manufacturer described
in paragraph (c)(1) of this section is both
an importer and a purchaser of eligible
worsted wool fabric, the manufacturer
must provide Customs with both the
documentation described in paragraphs
(g)(3)(i) and (g)(3)(ii) of this section, and
the documentation described in
paragraphs (g)(3)(iii) and (g)(3)(iv) of
this section.

(viii) Documentation required where
the claimant is the legal assignee of an
eligible manufacturer’s wool duty
refund claim rights. To file a wool duty
refund claim where the claimant is the
legal assignee of the existing wool duty
refund claim rights of an eligible
manufacturer described in paragraphs
(0(2), (D(2), (B(3), (D(4), ()(5) or (£)(6) of
this section, the facts of such legal
assignation, and the identity of all
affected parties, must be submitted to
Customs in a written attachment to the

claim, and additional substantiating
documentation must be available to
Customs upon request. Only those
assignees that substantiate, to Customs
satisfaction, the terms and legality of the
assignation will be eligible to claim a
wool duty refund duty refund.

(h) Wool duty refund claim processing
procedures. Upon receipt of a timely
and complete wool duty refund claim
filed pursuant to the terms of this
section, Customs will determine the
liquidation status of the entry
summaries used to substantiate the
claim. No duty refund will be issued to
a claimant until all the entry summaries
identified for purposes of substantiating
the claim have been finally liquidated
and the applicable amendment period,
as set forth in paragraph (g)(1) of this
section has expired or the claimant has
submitted to Customs a signed waiver of
amendment.

(i) Denial of a wool duty refund claim.
Customs may deny a wool duty refund
claim if the claim was not timely filed,
if the claimant is not eligible pursuant
to the terms of this section, or if the
claimant has not complied with the
requirements of this section. Customs
will provide the claimant with written
notice of the denial of the claim,
including the reason for the denial.

(j) Multiple refund claims and
pending judicial review—(1) Allowance
or denial of subsequent claims. If an
entry has been used to provide the basis
for a duty refund claim pursuant to this
section, and the entire amount of duties
paid on that entry was refunded to the
claimant, a claim for drawback, or any
other refund claim authorized by law,
that is based on that entry, will be
denied by Customs. If an entry has been
used to substantiate a claim for a duty
refund under this section, and an
amount in duties paid on that entry has
not been refunded, the remaining
amount may be eligible for subsequent
duty refund claims under this section,
drawback, or any other refund claim
authorized by law.

An entry that has already had 99% or
more of the duties paid on that entry
refunded by way of a drawback claim,
protest, or any other claim authorized
by law, may not be used to provide the
basis for a wool duty refund claim.

(2) Substitution of entry summary
numbers. If a duty refund claim under
this section has not yet been processed
by Customs, an importer may substitute
an entry summary that has already been
identified to Customs for purposes of
substantiating the claim with another
comparable entry summary, so long as
the amount of duty paid in connection
with the replacement entry is not less
than the duty paid on the entry that was
identified to Customs originally.

(3) Pending judicial review. If a
summons involving the tariff
classification or the dutiability of an
imported wool product has been filed in
the Gourt of International Trade,
Customs will deem any entry summary
at issue in that judicial proceeding
ineligible to substantiate a duty refund
claim.

(k) Penalties and liquidated damages.
A wool duty refund claimant’s failure to
comply with any of the procedural
requirements set forth in this document,
or failure to adhere to all applicable
laws and regulations, may subject the
claimant to penalties, liquidated
damages or other administrative
sanctions.

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624;
44 U.S.C. 3501 et seq.

2. Section 178.2 is amended by
adding a new listing to the table in
numerical order to read as follows:

§178.2 Listing of OMB control numbers.

19 CFR Section

Description

OMB Control No.

§10.184

* * *

Refund of duties on certain WoOol iIMPOIS. .......ccoociiiiiiiiiicie e

* * *

*

1515-0227

*
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Raymond W. Kelly,
Commissioner of Customs.

Approved: December 20, 2000.
Timothy E. Skud,

Acting Deputy Assistant Secretary of the
Treasury

[FR Doc. 00-32836 Filed 12—20-00; 3:09 pm]
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 8918]
RIN 1545-AY11

Removal of Federal Reserve Banks as
Federal Depositaries

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations

SUMMARY: This document contains
temporary regulations relating to the
deposit of Federal taxes pursuant to
section 6302 of the Internal Revenue
Code. The regulations remove Federal
Reserve banks as authorized
depositaries for Federal tax deposits.
The regulations affect taxpayers that
make Federal tax deposits using paper
Federal Tax Deposit (FTD) coupons
(Form 8109) at Federal Reserve banks.

DATES: Effective Date: These regulations
are effective December 26, 2000.

Applicability Date: These regulations
apply to deposits made after December
31, 2000.

FOR FURTHER INFORMATION CONTACT:
Brinton T. Warren (202) 622—4940 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) relating to
Federal tax deposits under section
6302(c) of the Internal Revenue Code
(Code). Section 6302(c) provides that
the Secretary may authorize Federal
Reserve banks, and incorporated banks,
trust companies, domestic building and
loan associations, or credit unions that
are depositaries or financial agents of
the United States, to receive any tax
imposed under the internal revenue
laws, in such manner, at such times,
and under such conditions as the
Secretary may prescribe. Pursuant to
this authority, various regulations
provide that Federal Reserve banks, as
well as other authorized financial

institutions, may receive certain Federal
tax deposits.

In cooperation with the Treasury
Department’s Financial Management
Service (FMS), the Federal Reserve
System has been streamlining its
Treasury Tax and Loan (TT&L)
Operation to respond to the fact that the
overwhelming majority of Federal Tax
Deposits (FTDs) are now received
electronically. The widespread adoption
of electronic deposits by taxpayers is an
important aspect of improving the
efficiency, reliability, and cost-
effectiveness of the Treasury
Department’s financial management. In
general, compared to the universe of all
tax deposits, the percentage of FTDs
made with paper coupons has
significantly declined. FTDs made with
paper coupons at Federal Reserve banks
now constitute only a tiny percentage of
all tax deposits. For example, in Fiscal
Year 1999, of the approximately 100
million Federal tax deposits, made by
paper coupon and electronically, only
about 270,000, or less than one half of
one percent, were paper Coupons
presented at Federal Reserve banks.
Additionally, the number of paper
coupons presented at Federal Reserve
banks has declined over twenty-five
percent since 1997.

The Treasury Department has
developed an array of other deposit
options that are more convenient for
taxpayers to use, and more economical
to process, than deposits with Federal
Reserve banks. For example, taxpayers
may use their touch tone telephone or
personal computer to make deposits 24
hours a day through the Electronic
Federal Tax Payment System (EFTPS).
For those taxpayers who still prefer
paper coupons over electronic deposits,
there are now more than 10,000
financial institutions nationwide that
are designated as TT&L depositaries
where taxpayers may make FTD
deposits using paper coupons.

In response to the declining number
of deposits being made with paper
coupons at Federal Reserve banks, the
Federal Reserve Bank of St. Louis was
selected, effective May 1, 2000, to serve
as the only Federal Reserve bank
accepting FTDs. Even after this
consolidation, however, it is no longer
cost-effective for the Federal Reserve
bank in St. Louis to process the small
number of paper coupons it receives
annually. Accordingly, these temporary
regulations remove all Federal Reserve
banks as depositaries for Federal taxes.
To mitigate any difficulties for those
taxpayers who still do not wish to use
the deposit alternatives discussed
above, the Treasury Department has
authorized a financial agent to receive

and process FTD payments through the
mail, thereby maintaining a mail-in
alternative for taxpayers who do not
have an account with an authorized
financial institution and who do not
wish to use EFTPS. The address for this
mail-in alternative is Financial Agent,
Federal Tax Deposit Processing, P.O.
Box 970030, St. Louis, Missouri, 63197.
The IRS is also issuing proposed
regulations that remove Federal Reserve
banks as depositaries of Federal taxes.
See the notice of proposed rulemaking
on this subject in the Proposed Rules
section of this issue of the Federal
Register.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Brinton T. Warren of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6302—1T is added
to read as follows:
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§301.6302-1T Use of Federal Reserve
banks after December 31, 2000
Federal Reserve banks are not
authorized depositaries for Federal tax
deposits made after December 31, 2000.
Dated: December 6, 2000.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved: December 6, 2000.
Jonathan Talisman,
Acting Assistant Secretary for Tax Policy.
[FR Doc. 00-32567 Filed 12—22—-00; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 668

Report On Use of Employees of Non-
Federal Entities to Provide Services to
the Department of the Army

AGENCY: Office of the Assistant
Secretary of the Army (Manpower and
Reserve Affairs), and Office of the
Assistant Secretary of the Army
(Acquisition, Logistics and Technology),
Department of the Army, DoD.

ACTION: Final rule.

SUMMARY: This final rule implements
Section 343 of the FY 2000 Department
of Defense Authorization Act, Section
129a and Section 2461(g) of title 10
within the Department of the Army by
means of a reporting requirement
included in certain contract actions
described in the rule.

EFFECTIVE DATE: December 26, 2000.

ADDRESSES: Office of the Assistant
Secretary of the Army for Manpower &
Reserve Affairs (ASA (M&RA)),
Attention SAMR-FMMR, Rm. 2A672,
Washington, DC 20310, or contact the
following persons by e-mail or phone as
indicated below.

FOR FURTHER INFORMATION CONTACT: Dr.
John Anderson, SAMR-FMMR, Phone
703—-614—8247, e-mail:
John.Anderson@hqda.army.mil or John
R. Conklin, SAAL-ZPS, e-mail:
John.Conklin@sarda.army.mil

SUPPLEMENTARY INFORMATION:

a. Background

(1) The Department of the Army
previously announced an interim rule to
establish basic contractor-reporting
requirements to identify the number and
value of direct, and associated indirect,
labor work year equivalents for
contracted services in support of the
Army. The interim rule, effective on the
date of publication, was published in

the Federal Register (65 FR 13906)
dated Wednesday, March 15, 2000.
Comments and responses pertaining to
the new reporting requirements are
provided in b. below.

(2) Major changes to the Interim Rule
are outlined herein and further
explained in “b.” below. In response to
numerous administrative questions and
requests for clarification from both
public and private sector sources, Part
668 has been completely reorganized
and rewritten for better readability,
clarity and completeness; and to allow
easier implementation by the Army
contracting community and Army
contractors. To further assist with this
objective, the Final Rule will be cited
and further implemented as appropriate
in the Army Federal Acquisition
Regulation Supplement.

(3) The substantive changes resulting
from the Public Comment process are as
follows:

(a) Section 668.1(b)(1)(i) excepting
FAR Part 12 contract actions from
inclusion of the reporting requirement,
and mandatory reporting, is deleted in
its entirety. With the effective date of
this Final Rule, the reporting
requirement will be included in all
contracts specified in the amended
§668.1(c)(3) (including those entered
into using Part 12 procedures, unless
otherwise exempt). All affected
contractors shall be requested to provide
reportable data from October 1, 1999 (or
later start of contract date), in order to
insure complete, accurate and useful
information to Congress and Army
planners.

(b) Section 668(b)(1)(iii) is deleted,
and will be moved to §668.2(e).

(c) Section 668.2 is renamed
“Contract Reporting Requirements.”
Section 668.2(a) is changed (in
§668.2(d)) by amending ‘‘relevant
composite indirect labor rate’ to read
“relevant annualized average or
composite indirect labor rates” in order
to clarify that rates reported (for hours
and dollar value) do not have to be
adjusted for every reporting period; and
will further clarify that actual estimated
hours and dollars may always be
reported (in lieu of rates) for indirect
labor related to the direct labor reported.
To this end, the ASA (M&RA) secure
website (https://
contractormanpower.us.army.mil) will
be amended to add appropriate fields
and clarifications.

(d) A new §668.2(g) is added to
clarify that prime contractors may use
their discretion to determine whether
sub-contractors will report their
information directly to the data
collection web site, or to the prime

contractors for validation and
submission to the collection web site.

(e) The current paragraph (c), titled
“Reporting format” is redesignated as
paragraph (i) and corresponding
changes are made to the list of required
data elements;

(f) The secure Army website and its
URL address is now highlighted in
Section 668.2(a) and (i). The website is
the principal source of detailed
information on the reporting process,
Help Desk functions, and other
information and assistance.

b. Comments and Responses

Comments and responses are
provided as follows:

Comment: Contractor recommended
that the rule clarify that it is permissible
for a contractor to use an algorithm of
the overall relation of total indirect
labor hours to the total direct and
indirect hours on an annualized basis
for the purposes of reporting the
composite indirect rate.

Response: The rule will be clarified to
reflect the permissibility for contractors
to report using an annualized average
composite indirect rate for estimating
indirect man-hours rather than a rate
developed for the specific reporting
period.

Comment: Public sector union
requested clarification on the meaning
of the “‘composite indirect rate” for
estimating value.

Response: The composite indirect rate
for estimating value (as opposed to
hours) is intended to capture the labor-
related charges included in the indirect
pools. This rate, when multiplied
against the value of direct labor hours is
intended to provide an estimate of all of
the compensation related charges
associated with the reportable services
under the contract action during the
reporting period (i.e., both direct and
indirect labor charges). These
compensation charges include: salaries
and wages; directors’ fees; bonuses
(including stock); incentive awards;
employee stock options; stock
appreciation rights; employee
insurance; fringe benefits (e.g., vacation,
sick leave, holidays, military leave,
supplemental unemployment benefit
plans); contributions to pension plans
(defined benefit, defined contribution);
other post-retirement benefits, annuity,
and employee incentive compensation
and deferred compensation plans; early
retirement plans; off-site pay; incentive
pay; hardship pay; severance pay; and
COLA differential. Contractors may also
report estimated total hours and dollars
for (related) indirect labor (as opposed
to providing average composite rates).
Either method chosen should be
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consistently reported. The Final Rule, at
Section 668.2(d)(2), contains these
clarifications; and the secure Army
website will be amended to reflect the
new data fields.

Comment: Contractor questioned
application of reporting requirement to
Time and Materials (T&M) and Firm
Fixed Price (FFP) contracts since the
contractor invoices the Government
based on its fully burdened labor rates,
as proposed under T&M, and agreed
upon prices or rates under FFP, and
does not otherwise usually disclose
actual labor costs (under T&M) or actual
labor hours or costs under FFP.
Conversely, public sector unions
requested that the Rule be clarified to
apply the reporting requirement to firm
fixed price type contracts, on the basis
that, assuming the numbers (hours and
value) are known and collected by the
contractors for their own business
purposes, the numbers should be
reported to the secure Army website
since they are not to be used for billing
nor for audit, or any other purposes
beyond those stated in the Rule
(reporting and manpower planning).

Response: The Army is not requesting
this contractor manpower information
as a basis for future negotiation,
payment or post-audit under the
contract(s) reported; and is treating all
provided information, especially any
estimated indirect labor hour or rate/
value information, as proprietary when
specifically associated with a contractor
by name and contract number. The Rule
will clarify that reporting the requested
information is not required when a
contractor would be forced to create a
new, internal cost accounting, allocation
or payroll system in order to reasonably
identify the requested data. However, it
is unlikely that a contractor would be
able to operate in accordance with
generally accepted accounting
principles, and in compliance with
taxation and benefits laws and
regulations, without having the
requested information readily available
either at the time of a request for
progress payment, submission of
invoices or vouchers, or quarterly.
Lastly, the data as reported by
contractors will not be furnished
through or to Army contracting offices,
but directly to the office responsible for
manpower reporting to Congress and
providing gross data to Army planners.
Accordingly, firm fixed price contracts
and time and materials contracts shall
fall within the scope of the reporting
requirement and the Final Rule is
clarified to reflect that change.

Comment: Public sector union
questioned the exclusion of Federal
Acquisition Regulation (FAR) Part 12

service contracts from the scope of the
reporting requirement.

Response: Initially, FAR Part 12
contracts were exempted on the basis
that the reporting requirement could
detract from the commercial practices
tenet, and based on the sparse use of
those procedures for service contracts in
general. However, on review of the
comments, and reflection on the
remaining exceptions for reporting, it
was determined that, if contractors
possessed the needed data as a matter of
common business practice, and if the
reporting requirement was minimally
burdensome and intrusive, then it
should be reported, notwithstanding the
use of Part 12. In addition, Army
contracting personnel notified us that
the number and size/scope of Part 12
Service contracts was quite large and
increasing, contrary to our initial
expectations. Given the intended scope
of both section 2461(g) of title 10 and
section 343 of the Fiscal Year 2000
National Defense Authorization Act,
excluding the significant and growing
numbers of service contracts awarded
under Part 12 will detract from the
reliability of information collected and
undercut the purposes of data
collection. Accordingly, the Final Rule
eliminates the exception for contracts
entered into under the authority and
procedures of FAR Part 12.

Comment: Public sector unions
questioned the exclusion of contracts
below $100,000 in value from the scope
of the rule.

Response: The $100,000 exclusion is
intended to minimize the workload
burden in compiling the report, and
covers a relatively small number of
contractor support man-hours provided
under a large number of contract
actions. The Rule will, however, be
clarified to explain that the $100,000
refers to the total estimated value of the
contract in the case of Task Order or
Delivery Order contracts. Individual
orders under such contracts that are
reported using a DD Form 350,
Individual Contracting Action Report
(i.e., greater than $25,000) shall be
reported). The Army may periodically
consider eliminating this exclusion in
the event the exclusion is misused or
results in a substantial number of
service contracts and manpower
information being excluded from the
requirement in a way that would impair
the reliability of the overall data.

Comment: Public sector unions
questioned the scope of the proprietary
nature of the data and requested that the
Army address how it intends on making
the data available to the public. Army
Major Command Chiefs of Staff and
their contracting offices queried how

they would be informed about
contractor compliance with the
reporting requirement.

Response: For the purposes of this
data collection effort, information
reported on direct or indirect labor
hours and rates, and the value of those
hours, when associated with a contract
number and contractor identity, is
treated as proprietary. It was and is
considered essential to the data
collection effort to ensure this level of
information security to reporting
contractors. Data subject to potential
release to Army sources or the public,
or under the Freedom of Information
Act, would include information such as
the identity of contractors reporting; the
number of contract actions reported on;
and the overall number of labor hours
and value of various categories of
support services reported, and other
aggregations, but in no event will there
be public release of specific reported
data when linked to contractor name
and or contract number. The Final Rule
is clarified to provide that proprietary
information may be provided to internal
Army sources for purposes of evaluating
and enforcing compliance with the
reporting requirement, provided the
information is appropriately marked
and treated as proprietary. For purposes
of assuring compliance with the
reporting requirement, the Army may
eventually decide to make a
summarization of non-proprietary,
releasable data available through a web
site; however this will not be possible
in the near future due to the late
implementation by many contracting
activities and the need for a validation
process and cycle using the Federal
Procurement Data System database.

Comment: A member of the public
suggested that the rule clarify how sub-
contractors would report this
information. In addition, a contractor
suggested that sub-contracting its
payroll system excluded it from the
scope of the reporting requirement.

Response: Clarifying language is
included in the Final Rule making clear
that prime contractors may either
require their sub-contractors to directly
report the information required by this
rule to the data collection web site; or
the prime contractor may report
subcontractor-provided information to
the data collection web site (identifying
the source of the numbers to the extent
practicable). In addition, clarifying
language is included in the Final Rule
that sub-contracting the payroll system
of a contractor is not a basis for
exclusion of the contractor from the
reporting requirement.

Comment: An Army contracting office
queried whether the reporting
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requirement applied to Army contracts
awarded by them using General Services
Administration (GSA) contract vehicles.

Response: Clarifying language is
included in the Final Rule that the
reporting requirement applies to Army
contract actions, valued at greater than
$100,000, awarded by Army contracting
offices using GSA contract vehicles.

Comment: Contractor suggested that
the submission of an invoice with an
additional attachment be allowed in lieu
of the web-based data collection, at the
option of the contractor.

Response: Using multiple data
collection formats and methods is
impracticable for the Government and
would adversely affect the reliability
and cost of the data collection. In
addition, the inclusion of attachments
on an invoice would, for all practical
purposes, eliminate the access
protections afforded by using a secure
web site not associated with contracting
channels, for all data collection.

Comment: Public sector union
suggested that the reporting requirement
be extended to cover manufacturing
work analogous to the work performed
at Army arsenals and some Army depots
(primarily remanufacturing).

Response: The final rule applies only
to services covered by federal supply
class or service codes covered by the
“Research and Development,” and the
“Other Services and Construction”
codes. The final rule does not include
a reporting requirement for the
acquisition of supplies and equipment
by purchase, lease or barter. However,
when non-incidental services are
discretely included in such contract
actions, and these services may be
characterized under the Other Services
and Construction codes or Research and
Development codes, they shall be
subject to the reporting requirement.
Just as, in manufacturing work
performed at Army arsenals, support
services that the Arsenals contract for
must be reported.

Comment: Public sector comments
from overseas commands recommended
that foreign vendors/contractors
providing services to the Army overseas
(such as in Contingency support in
theaters of operation) be excepted from
the reporting requirement. The concern
is certain foreign contractors may not be
able to connect to the Internet; may not
be conversant with our language, our
accounting rules and assumptions, and
may be distrustful of providing
potentially business- (or tax) sensitive
information to a foreign government
(i.e., the United States), notwithstanding
the stated purpose and pledge to protect
such data as proprietary.

Response: One of the purposes of this
minimal burden data collection effort is
for Army Leadership to gain visibility
over the total resources (manpower and
associated costs) necessary to
accomplish mission requirements, as
reliance on contractor support has
increased. A recent (October 19, 2000)
Memorandum to all Army Commanders
and Heads of Staff Agencies, signed by
the Vice Chief of Staff, GEN John M.
Keane, states: “‘Defined in both
functional and appropriation terms by
theater, this [CME] information will
address a material weakness capturing
the “contractor shadow workforce”
support to our forces. This information
is very important to Army planning and
programming, the Quadrennial Defense
Review, and for assuring full visibility
of all costs in activity based costing
initiatives.” If foreign contractors are
unable to comply with the entirety of
the reporting requirement, without
creating a whole new allocation system
or system of records, they can exempt
themselves from that part of the
reporting which they can certify as
infeasible. This must be supported with
a written certification outlining the
portion of the reporting which is
impracticable and the reasons therefore.
In certain extreme cases (e.g., when the
contractor has no capability to use the
Internet), the Army contracting office
shall be required to report the relevant
data and estimates to the best of their
ability.

General

The Interim Rule included an
exception to the requirement for
reporting when a contractor did not
have an internal system for aggregating
billable hours in the direct and indirect
pools, or an internal payroll accounting
system, and did not otherwise have to
provide this information to the
Government. Since these circumstances
and facts are not known in advance by
contracting officers, this “exemption”
(as somewhat restated) has been moved
from § 668.1 (which instructs
contracting officers), to § 668.2,
“Contract Reporting Requirements”’
(which will instruct offerors and
contractors in solicitations and
contracts). A corresponding requirement
has been added for a written
certification of these facts to be
submitted by the offeror/contractor.

There were a number of suggestions
from both public and private sector
sources (some mentioned above) for
total exemption from reporting for
various circumstances, mostly irrelevant
to the purpose of the data collection or
its availability. The Rule has been
amended to clarify that even partial

reporting of the data elements required
is significantly more useful to the Army
than no report at all.

a. Procedural Requirements
(1) Regulatory Flexibility Act

The rule does not require the
preparation of a regulatory flexibility
analysis since it is not expected to have
a significant economic impact on a
substantial number of small entities (i.e.
small and small disadvantaged
businesses).

(2) Unfunded Mandates Act

The rule does not impose an
enforceable duty among small
governments (i.e. States and local
governments).

(3) Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the reporting provisions of
this rule have been approved by the
Office of Management and Budget
(OMB) and assigned OMB control
number 0702-0112, with an expiration
date of August 31, 2003.

(4) Executive Order 12866 (Regulatory
Planning & Review)

This is not a significant regulatory
action in that it is not likely to result in
a rule that will have an annual effect on
the economy of $100 million or more or
adversely affect productivity, the
environment, public health or safety.

(5) Executive Order 13132 (Federalism)

It has been determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
have little or no direct effect on States
or local governments.

(6) Submission to Congress and the
General Accounting Office (GAO)

Pursuant to 5 U.S.C., Chapter 8, the
rule will be forwarded to both Houses
of Congress and the GAO in the final
rule announcement together with the
GAO prescribed special reporting form
for this purpose.

In this document, the Army
Department adopts the interim rule
published March 15, 2000 as final with
the above described changes as set forth
below. (Because of the number of
changes and the significant
reorganization of the Rule, the amended
part 668 is provided in full.)

List of Subjects in 32 CFR Part 668

Government contracts; Reporting and
record keeping requirements.

Accordingly, the interim rule adding
Subchapter L consisting of part 668 to
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32 CFR chapter V, which was published
in 65 FR 13906 (March 15, 2000), is
adopted as a final rule and part 668 is
revised to read as follows:

Subchapter L—Army Contracting

PART 668—CONTRACTOR MANHOUR
REPORTING REQUIREMENT

Sec.
668.1 General.
668.2 Contract reporting requirements.

Authority: Sec 343 of Pub.L. 106-65, 113
Stat. 569 (10 U.S.C. 129a and 2461(g)).

§668.1 General.

(a) Scope. This part sets forth
reporting requirements, and related
policies and procedures, for labor work
year equivalents performed by
contractors (also called Contractor Man-
year Equivalents (CMEs)) in support of
the Army, pursuant to 10 U.S.C. 129a,
10 U.S.C. 2461(g), and Section 343 of
Public Law 106-65.

(b) Purpose and Background. (1)
Purpose. The purpose of this data
collection and related contractor
reporting is to respond to Congressional
requests, and to internal Army
manpower and force management
planning information requirements, to
quantify the extent of CMEs used to
support Army operations and
management broadly under the Federal
Supply Class and Service Codes for
“Research and Development”” and
“Other Services and Construction.” The
data collected will provide
unprecedented Departmental level
visibility of the missions supported and
functions performed by contractors in
support of major Army organizational
elements at the tactical level and higher,
by linking the Federal Supply Class and
Service Code data to appropriation data
and organizational data on an Army-
wide basis. This information will also
provide visibility of contractor
manpower capabilities and labor costs
in support of Army missions and
functions.

(2) Background. The lack of adequate
and reliable data on the missions
supported and functions performed by
service contractors, as well as the
resources expended by the Department
on those contractors on an Army-wide
basis, has resulted in uninformed
assumptions and decisionmaking in the
Planning, Programming and Budgeting
System process. This, in turn, results in
a failure to properly prioritize or
validate the relative importance of
missions performed or supported by
contractors, as opposed to the very
intense prioritization and mission
validation decisions made with regard
to the Department’s expenditures on the

more visible in-house performance of
similar functions. This can unduly skew
the prioritization of in-house resources
and manpower. In addition, the CME
data will provide information needed at
HQDA to assess whether, and to what
extent, contractors may be performing
functions that the Army senior
leadership has determined to be
inherently Governmental, or
commercial functions, which, when
contracted out beyond a certain level of
reliance, increase operational risks to
overall Army mission capabilities and
readiness. When evaluating military
capabilities in the generating forces and
operating forces under the Quadrennial
Defense Review and Total Army
Analysis simulations, a critical unit of
analysis for assessing military capability
is the manpower available to perform a
function as linked to major Army
organizational elements. The
capabilities provided by service
contractors consume at least one third of
the Department’s obligation authority;
and yet, due to lack of reliable data,
senior Army planners lack the ability to
assess the total manpower capabilities
within a function and major Army
organization to the extent that the
organization and function may rely
heavily on contractor support. The data
collected under this reporting
requirement will remedy these defects
by compiling and integrating contractor
manpower and cost data in aggregated
functional categories associated with the
major Army organizational elements, in
order to make this critical information
visible to HQDA planning and
programming officials.

(c) Applicability. These reporting
requirements apply to all Department of
the Army agencies, commands, and
activities and to contracting actions
awarded by such activities Army-wide,
except as set forth in paragraph (c)(3) of
this section.

(1) Policy. These requirements shall
be cited and further implemented as
necessary in the Army Federal
Acquisition Regulation Supplement,
and shall be promulgated to
procurement and manpower channels
Army-wide. Changes to the
administrative aspects of this section
(such as reporting formats, methods of
incorporation of the requirements into
solicitations and contracts, waivers and
exemptions), may be published in the
Army FAR Supplement after
coordination with the Deputy Assistant
Secretary of the Army (Force
Management, Manpower and
Resources). The objective of this
reporting requirement is to collect as
much significant CME data as possible
to allow accurate reporting to Congress

and for Army planning purposes. The
reporting should not be viewed as an
“all or nothing” requirement. Even
partial reporting, e.g., direct labor hours,
appropriation data, place of
performance, Army customer, etc., will
be helpful.

(2) Contracting office responsibilities.
Contracting officers shall ensure that the
reporting requirements set forth herein
are included in all covered contract
actions. Although every effort has been
made to facilitate reporting and to
reduce administrative burden on both
contractors and contracting offices,
there may be situations when a
contractor is properly exempt in part or
cannot comply with the requirement
(e.g., foreign contractor who has no
internet access or capability; or is
unable to comply without extraordinary
costs or effort not recoverable in normal
overhead). At the discretion of the
contracting officer, contractor self-
exemption may be more liberally
construed and applied in the case of
small foreign contractors not reporting
as sub-contactors, with contract values
generally less than $200,000, if they lack
internet access or are a non-English
speaking firm that would have to
employ a translator and/or an English
speaking financial specialist to
calculate, collect and report all of the
data. In such cases, and in those
situations where the contracting officer
failed to timely include this requirement
in solicitations and contracts, the
contracting office is required to report
the required information, to the best of
their ability, by the end of the reporting
period (end of contract period or end of
fiscal year). Army Heads of Contracting
Activities and their Principal Assistants
Responsible for Contracting shall ensure
that contracting offices found to be
significantly non-compliant with these
requirements, are tasked to directly
report the required data to the Army
website. The secure Army website will
support surrogate reporting of
contract(or) data by contracting offices.
Classified contract actions are not, per
se, exempt from reporting (guidance at
DoD FAR Supplement 48 CFR 202.670—
8 applies). No classified information
will be included in a contracting office
report.

(3) Covered actions. The contract
reporting requirements specified in
§668.2 below shall be included in all
Army solicitations issued and contract
actions awarded (including orders
under GSA Schedule contracts and
contracts awarded by other agencies that
allow direct ordering by the Army), and
all bilateral modifications of existing
Army contracts, after March 15, 2000,
except the following:
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(i) Contracts valued at $100,000 or
below. Indefinite Delivery contracts
estimated to exceed $100,000 in value
shall contain the requirement for
reporting, for all orders placed in excess
of $25,000. Orders placed against GSA
Schedule contracts or contracts awarded
by non-Army agencies, shall contain the
requirement if the value of the order
exceeds $100,000.

(ii) Contracts awarded by an Army
contracting office solely as a contracting
agent in support of non-Army
customer(s) and requirements. The
reporting requirement is limited to
contractor labor hour and cost data in
support of Army customers and
requirements. If the organization
receiving the benefit of the services is an
Army organization, then the contractor
labor hour data is reportable as an Army
requirement, even though the
appropriations funding all or part of the
requirement may be other than Army
appropriations.

(iii) Contracts for the acquisition of
supplies and equipment. The reporting
requirement applies only to services
covered by Federal Supply Class or
Service codes for “Research and
Development,” and “Other Services and
Construction.” However, when non-
incidental services are discretely
included in a contract for supplies and
equipment, and can be characterized as
“Research and Development,” or “Other
Services and Construction,” contractors
shall be required to characterize and
report such services under this
requirement. (Example: Ongoing facility
management or maintenance and
quality assurance services separately
priced under the contract.)

(4) Effective dates for reporting. For
covered contracts in effect prior to
March 15, 2000, including previously
exempt contract actions (such as those
entered into under FAR Part 12 (48 CFR
Part 12) procedures prior to December
31, 2000), once a contract is modified to
include this reporting requirement,
reporting is required retroactive to
October 1, 1999, or the start of the
contract/order, whichever is later.

§668.2 Contract Reporting Requirements.

The below requirement will be
included in all solicitations and contract
actions (including orders) as specified
in §668.1:

Reporting of Contractor Manpower Data
Elements

(a) Scope. The following sets forth
contractual requirements, and related
policies and procedures, for reporting of
contractor labor work year equivalents (also
called Contractor Man-year Equivalents
(CMEs)) in support of the Army, pursuant to
10 U.S.C. 129a, 10 U.S.C. 2461(g), and

Section 343 of Public Law 106—65. Reporting
shall be accomplished electronically by
direct contractor submission to a secure
Army Web Site: https://
contractormanpower.us.army.mil/.

(b) Purpose. The purpose of this reporting
requirement is to respond to Congressional
requests; significantly improve reports to
Congress and to internal Army manpower
and force management planners and
decisionmakers; and, to broadly quantify the
extent of CMEs used to support Army
operations and management under the
Federal Supply Class and Service Codes for
“Research and Development” and ““Other
Services and Construction.” The Army’s
objective is to collect as much significant
CME data as possible to allow accurate
reporting to Congress and for Army planning
purposes. The reporting data elements
should not be viewed as an ““all or nothing”
requirement. Even partial reporting, e.g.,
direct labor hours, appropriation data, place
of performance, Army customer, etc., will be
helpful.

(c) Applicability. This reporting
requirement applies only to services covered
by Federal Supply Class or Service codes for
“Research and Development,” and “Other
Services and Construction.” If the contractor
is uncertain of the coding of the services
performed under this contract/order, or the
scope and frequency of reporting, guidance
may be obtained from the Army Web Site
Help Desk, other HQDA contacts cited at the
Web Site, or from the contracting officer.
Classified contract actions are not, per se,
exempt from this requirement. Report
submissions shall not contain classified
information.

(d) Requirements. The contractor is
required to report the following contractor
manpower information, associated with
performance of this contract action in
support of Army requirements, to the Office,
Assistant Secretary of the Army (Manpower
and Reserve Affairs), using the secure Army
data collection web-site at https://
contractormanpower.us.army.mil/:

(1) Direct Labor. Direct labor hours and the
value of those hours;

(2) Indirect Labor. Composite indirect labor
hours associated with the reported direct
hours, and the value of those indirect labor
hours plus compensation related costs for
direct labor hours ordinarily included in the
indirect pools; or two distinct, relevant
annual composite or average indirect labor
rates. If used in lieu of raw indirect labor
hours and the value of those indirect hours,
the rates may be annualized average
estimates for the reporting contractor and
need not be developed for each reporting
period.

(i) Composite Indirect Rate for Indirect
Manhours. If provided, the composite
indirect labor rate will be used to grossly
estimate the number of indirect hours
associated with services reported in each
period, when multiplied by the reported
direct labor hours.

(ii) Composite Indirect Rate for
Compensation Value. If provided, a different
composite indirect labor rate will be used to
grossly estimate the value of compensation
related charges not included in the value of

direct labor charges, when multiplied by the
reported direct labor value. This rate shall
include: salaries and wages for indirect labor
hours; directors’ fees; bonuses (including
stock); incentive awards; employee stock
options; stock appreciation rights; employee
insurance, fringe benefits (e.g., vacation, sick
leave, holidays, military leave, supplemental
unemployment benefit plans); contributions
to pension plans (defined benefit, defined
contribution); other post-retirement benefits,
annuity, and employee incentive
compensation and deferred compensation
plans; early retirement plans; off-site pay;
incentive pay; hardship pay; severance pay;
and COLA differential;

(iii) Actual Estimated Indirect Labor Hours
and Value(s). Contractors may choose to
report estimated total hours and dollars for
indirect labor (related to the reported direct
labor) and compensation charges not
reported as direct labor charges (as opposed
to providing average composite rates). Either
method chosen should be consistently
reported.

(e) Reporting Exemption(s). In the rare
event the contractor is unable to comply with
these reporting requirements without
creating a whole new cost allocation system
or system of records (such as a payroll
accounting system), or due to similar
insurmountable practical or economic
reasons, the contractor may claim an
exemption to at least a portion of the
reporting requirement by certifying in writing
to the contracting officer the clear underlying
reason(s) for exemption from the specified
report data elements, and further certifying
that they do not otherwise have to provide
the exempted information, in any form, to the
United States Government. This certification
is subject to audit and potential legal action
under Title 18, United States Code. The
contractor may not claim an exemption on
the sole basis that they are a foreign
contractor; that services are provided
pursuant to a firm fixed price or time and
materials contract or similar instrument; or
on the basis that they have sub-contracted
their payroll system, or have too many
subcontractors. If the contracting officer, by
written notice, determines that the “self-
exemption” is lacking in basis or credibility,
the contractor shall comply with the
subsequent direction of the contracting
officer, whose decision is final in this matter.

(f) Uses and Safeguarding of Information.
The information submitted will be treated as
contractor proprietary information when
associated with a contractor name or contract
number. The Assistant Secretary of the Army
(Manpower and Reserve Affairs) will oversee
the aggregation of this information and will
exclude contract number and contractor
name from any use of this data (except as
necessary for internal Army verification and
validation measures). The planning factor(s)
derived from this data by ASA (M&RA) and
its contract support (if any) will be used
solely for Army manpower planning
purposes and will not be applied to any
specific acquisition(s). Detailed data by
contract number and name will not be
released to any Governmental entity other
than ASA (M&RA), except for purposes of
assessing compliance with the reporting
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requirement itself, and will only be used for
the stated purposes (reporting and planning).
Any potentially sensitive data released
within the Army or to its contractor will be
clearly marked as Contractor Proprietary.
Non-sensitive roll-up information may
eventually be published for public inspection
after such data has been validated as deemed
appropriate.

(g) Sub-Contractor(s). The contractor shall
ensure that all reportable sub-contractor data
is timely reported to the data collection web
site (citing this contract/order number). At
the discretion of the prime contractor, this
reporting may be done directly by
subcontractors to the data collection site; or
by the prime contractor after consolidating
and rationalizing all significant data from
their sub-contractors.

(h) Report schedule. The contractor is
required to report the required information to
the Office of the Assistant Secretary of the
Army (Manpower and Reserve Affairs) data
collection web site generally
contemporaneous with submission of a
request for payment (for example, voucher,
invoice, or request for progress payment), but
not less frequently than quarterly, retroactive
to October 1, 1999, or the start of the
contract/order, whichever is later. Deviation
from this schedule requires approval of the
contracting officer.

(i) Reporting format. The information
required should be reported electronically to
the M&RA data collection point, at https://
contractormanpower.us.army.mil. This web
site identifies and explains all the mandatory
data elements and format required to assure
reliable and consistent collection of the data
required by law, and includes, but is not
limited to, identification of the information
collected pursuant to § 668.2(d)(1) and (2) as
related to:

(1) Reporting to Congress or Army
Leadership. Data elements required for
reports to Congress and Army manpower
planning, such as: the applicable federal
supply class or service code, appropriation
data (and estimated value for each
appropriation where more than one
appropriation funds a contract), major Army
organizational element receiving or
reviewing the work, and place of
performance/theater of operation where
contractor performs the work.

(2) Data Credibility. Data elements required
for purposes of assuring credible and
consistent reporting and general compliance
with the reporting requirement, such as:
beginning and ending dates for reporting
period; contract number (including task or
delivery order number); name and address of
contracting office; name, address and point of
contact for contractor; and total estimated
value of contract.

(j) Reporting Flexibility. Contractors are
encouraged to communicate with the help
desk identified at the data collection web site
to resolve reporting difficulties. The web site
reporting pages include a “Remarks” field to
accommodate non-standard data entries if
needed to facilitate simplified reporting and
to minimize reporting burdens arising out of
unique circumstances. For example,
contractors may use the remarks field to
identify multiple delivery orders associated

with a single data submission or record, so
long as the contract number, federal supply
or service code, major Army organizational
element receiving or reviewing the work, and
contracting office are the same for the
reporting period for that set of delivery
orders, rather than entering a separate data
submission or record for each individual
delivery order. Subcontract data may also be
consolidated in a single report for a reporting
period. Other changes to facilitate reporting
may be authorized by the contracting officer
or the Help Desk (under Army policy
direction and oversight).

Robert Bartholomew III,

Deputy Assistant Secretary (Force
Management, Manpower and Resources).
Edward G. Elgart,

Acting Deputy Assistant Secretary of the
Army (Procurement).

[FR Doc. 00-32628 Filed 12—22-00; 8:45 am|]
BILLING CODE 3710-08-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR 165
[COTP Southeast Alaska 00-017]
RIN 2115-AA97

Safety Zone; Tongass Narrows,
Ketchikan, AK; correction

AGENCY: Coast Guard, DOT.
ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register, June 21, 1994, (59 FR 31933).
The regulations related to the movement
of vessels in Tongass Narrows,
Ketchikan, AK during the annual
fireworks display. That document
contained a latitude/longitude position
and a required safety fallout radius from
the barge conducting fireworks display
that has changed; thus, a correction is
necessary.

DATES: Effective on December 26, 2000.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Cecil McNutt, United States
Coast Guard Marine Safety Office
Juneau, (907) 463—-2470.
SUPPLEMENTARY INFORMATION:

Background

In final rule 59 FR 31933, the latitude/
longitude position and safety fallout
radius around the barge conducting
fireworks display are no longer correct
because the marine event sponsor has
increased the fireworks display shell
size (12 inches) and amount of fireworks
display (600 lbs Division 1.3G UN
0335), causing an increase in the

required safety fallout radius of 300
yards around the barge conducting
fireworks display activities and
changing the latitude/longitude
position.

Need for Correction

As published, the final regulations
contain errors which may prove to be
dangerous to the public and need to be
amended. Accordingly, 33 CFR Part 165
is corrected by making the following
correcting amendments:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04-1, 6.04—6, 160.5; 49
CFR 1.46.

§165.1708 [Amended]

2.In §165.1708 paragraph (a), delete
the word “100” and add the word “300”
in its place, respectively.

3. In § 165.1708 paragraph (a)
location, delete the words “55°20'20" N,
131°39'36" W” and add the words
“55°20'32" N, 131°'39'40" W” in its
place, respectively.

Dated: December 5, 2000.

Robert Lorigan,

Captain, U.S. Coast Guard, Captain of the
Port, Southeast Alaska.

[FR Doc. 00-32825 Filed 12—22—00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR 165
[COTP Southeast Alaska 00-018]
RIN 2115-AA97

Safety Zone; Gastineau Channel,
Juneau, AK; Correction

AGENCY: Coast Guard, DOT.
ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register, June 21, 1994, (59 FR 31934).
The regulations related to the movement
of vessels in Gastineau Channel, Juneau,
AK during the annual fireworks display.
That document contained a required
safety fallout radius from the barge
conducting fireworks display that has
changed; thus, a correction is necessary.

DATES: Effective on December 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Cecil McNutt, United States
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Coast Guard Marine Safety Office
Juneau, (907) 463—2470.

SUPPLEMENTARY INFORMATION:

Background

In final rule 59 FR 31934, the safety
fallout radius around the barge
conducting fireworks display is no
longer correct because the marine event
sponsor has increased the fireworks
display shell size (12 inches) and
amount of fireworks display (600 lbs
Division 1.3G UN 0335), causing an
increase in the required safety fallout
radius of 300 yards around the barge
conducting fireworks display activities.

Need for Correction

As published, the final regulations
contain errors which may prove to be
dangerous to the public and need to be
amended. Accordingly, 33 CFR Part 165
is corrected by making the following
correcting amendments:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

§165.1706 [Amended]

2.1In §165.1706 paragraph (a), remove
the word “100”’ and add the word “300”
in its place, respectively.

Dated: December 5, 2000.
Robert Lorigan,

Captain, U.S. Coast Guard, Captain of the
Port, Southeast Alaska.

[FR Doc. 00-32824 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Part 165

[CGD05-00-051]
RIN 2115-AA97
Safety Zone; Big Island Contract

Section of the Wilmington Harbor
Deepening Project, Wilmington, NC

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the Cape
Fear River in Wilmington, NC. This
zone is necessary to ensure the safety of
life and property during the detonation
of explosives along the bottom of the
Cape Fear River in conjunction with the

harbor deepening and widening project.
Vessels entering the safety zone must
inform themselves when and where
blasting activities will occur, and stay
500 yards away from any blasting
activities.

DATES: The rule is effective from 9 a.m.
on November 6, 2000, through 5 p.m. on
January 31, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-00-051 and are available
for inspection or copying at USCG
Marine Safety Office Wilmington, 1502
23rd Street, Wilmington, NC 28405
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
LCDR Novotny, Chief of Port
Operations, at (910) 772—-2215, or after
normal business hours, the Officer of
the Day at (910) 313-5213.
SUPPLEMENTARY INFORMATION:

Regulatory History:

A Notice of Proposed Rule Making
(NPRM) was not published for this
regulation. In keeping with 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM. In keeping with the
requirements of 5 U.S.C. 533(d)(3), the
Coast Guard also finds good cause exists
for making this regulation effective less
than 30 days after publication in the
Federal Register. The Coast Guard
received confirmation of this request
from Great Lakes Dredge and Dock
Company on 2 October, 2000. There was
not sufficient time to publish a
proposed rule in advance of the event.
Publishing an NPRM and delaying the
effective date of the regulation would be
contrary to the public interest because
immediate action is necessary to protect
vessels, property, and the public, from
hazards associated with the detonation
of explosives.

Background and Purpose

The Captain of the Port Wilmington,
North Carolina, received notification
from Great Lakes Dredge and Dock
Company on 2 October 2000, that the
company intended to detonate
explosives along the bottom of the Cape
Fear River in order to break up rock to
be dredged. In order to ensure the safety
of life and property the Coast Guard is
establishing a safety zone that
encompasses the section of the Cape
Fear River where the blasting is to
occur. The safety zone is the width of
the Cape Fear River, between Latitudes
34°06'00" N and 34°09'00" N. Vessels
and persons entering the safety zone

must check one of the following sources
of information concerning the location
and time of blasts occurring that day,
and maintain a 500 yard distance from
the blast sites. The blast sites within the
safety zone will be identified daily and
made available to the public through a
Broadcast Notice to Mariners, direct
contact with the control vessel on
channel 16 VHF-FM, direct contact
with the contractor, Great Lakes Dredge
and Dock Company at (910) 350-3507,
or through the Coast Guard Marine
Safety Office at (910) 772—-2200. In
addition, Great Lakes Dredging will
have control vessels present at the site
of blast to warn any vessels in the area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). This
rule only affects waters between
Latitudes 34°06'00" N and 34°09'00" N
on the Cape Fear River, Wilmington,
North Carolina. Vessels will be allowed
to pass through the Safety Zone if they
inform themselves of the time and
location of the blasts. The actual blast
sites will be identified daily and made
available to the public through a
Broadcast Notice to Mariners, direct
contact with the control vessel on
channel 16 VHF-FM, direct contact
with the contractor, Great Lakes Dredge
and Dock Company at (910) 350-3507,
or through the Coast Guard Marine
Safety Office at (910) 772-2200.
Therefore, the Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
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a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
that portion of the Cape Fear River
affected by this safety zone from 9:00
a.m. 6 November 2000, through 5:00
p-m. on 31 January 2001.

This safety zone will not have a
significant economic impact on
substantial number of small entities for
the following reasons. This rule only
affects a limited area of water for the
limited period of time. Vessels will be
allowed to transit the safety zone
provided that they comply with Captain
of the Port requirements for doing so. It
is unlikely that there will be more than
two blasts a day, one in the morning and
one in the evening. The waterway will
be restricted one hour before the blasts
and will be reopened after the blast.

Assistance to Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we are willing to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small businesses. If
you wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the

funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and Recordkeeping
requirements, Security Measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g), 6.04—1, 6.04—6, and 160.5;
and 49 CFR 1.46.

2. Add temporary § 165.T05-051 to
read as follows:

§165.T05-051 Safety Zone; Cape Fear
River, Wilmington, North Carolina.

(a) Location. The following area is a
safety zone: The Cape Fear River near
Wilmington, N.C. between Latitudes
34°06'00" N and 34°09'00" N.

(b) Blast Sites. The blast sites will be
within the Safety Zone, and will be
identified daily and made available to
the public through a Broadcast Notice to
Mariners, direct contact with the control
vessel on channel 16 VHF-FM, direct

contact with the contractor, Great Lakes
Dredge and Dock Company at (910)
350-3507, or through the Captain of the
Port on VHF Marine Band Radio,
channels 13 and 16, or at telephone
number (910) 772—2200. In addition,
Great Lakes Dredge and Dock Company
will have control vessels present at the
site of blast.

(c) Effective Date. From 9 a.m. on
November 6, 2000, through 5 p.m. on
January 31, 2001.

(d) Definitions.

(1) Captain of the Port means the
Commanding Officer of the Marine
Safety Office Wilmington, North
Carolina or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by Captain of
the Port to act on his behalf.

(2) Blast Site means the location Great
Lakes Dredge and Dock Company is
placing or detonating underwater
explosives, as announced by Broadcast
Notice to Mariners, direct contact with
the control vessel on channel 16 VHF-
FM, direct contact with the contractor,
Great Lakes Dredge and Dock Company
at (910) 350-3507, or through the
Captain of the Port on VHF Marine Band
Radio, channels 13 and 16, or at
telephone number (910) 772-2200. Blast
Sites will be within the Safety Zone.

(3) Control Vessels are vessels
operated by Great Lakes Dredging that
mark the blast site, monitor and provide
safety advisories on VHF Channel 16,
and warn vessels away from the blast
site.

(e) Regulation.

(1) Any person or vessel entering or
navigating in the safety zone must
inform themselves of the time and
location of scheduled blasts. The blast
sites within the safety zone will be
identified daily and made available to
the public through a Broadcast Notice to
Mariners, direct contact with the control
vessel on channel 16 VHF-FM, direct
contact with the contractor, Great Lakes
Dredge and Dock Company at (910)
350-3507, or through the Coast Guard
Marine Safety Office at (910) 772-2200.
In addition, Great Lakes Dredging will
have control vessels present at the blast
site to warn any vessels in the area.

(2) Any person or vessel operating in
the Safety Zone must maintain a
distance of 500 yards from the Blast Site
unless authorized to be closer by the
Captain of the Port.

(3) Any person operating in the Safety
Zone must comply with instructions
given by the Captain of the Port and
monitor VHF channel 16 for safety
advisories provided by Great Lakes
Dredge and Dock Company.

(4) Great Lakes Dredge and Dock
Company will operate a Control Vessel
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at every blast site. Control Vessels crews
must be able to warn of the blast site
danger and communicate on VHF
Channel 16.

(5) The Captain of the Port can be
contacted on VHF Marine Band Radio,
channels 13 and 16, or at telephone
number (910) 772—2200.

(6) The Captain of the Port will notify
the public of changes in the status of
this zone by Marine Safety Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHz).

Dated: October 30, 2000.
W.C. Bennett,
Captain, USCG, Captain of the Port,
Wilmington, NC.
[FR Doc. 00-32823 Filed 12—22—00; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD01-00-253]

RIN 2115-AA97

Safety Zone; Potential Explosive

Atmosphere, Vessel Highland Faith,
Port of New York/New Jersey.

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone for a potential explosive
atmosphere on the vessel HIGHLAND
FAITH, in the Port of New York/New
Jersey. This action is necessary to
protect investigating personnel, vessel
repair personnel, the vessel HHGHLAND
FAITH, and vessels in the vicinity of the
vessel HIGHLAND FAITH, and the
marine environment. This action is
intended to restrict vessel traffic within
a 2000-foot radius of the vessel
HIGHLAND FAITH.

DATES: This rule is effective from 10:30
a.m. (e.s.t.) on December 12, 2000, until
7 a.m. (e.s.t.) on January 1, 2001.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-00-253) and are
available for inspection or copying at
Coast Guard Activities New York, 212
Coast Guard Drive, room 204, Staten
Island, New York 10305, between 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant M. Day, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354—4012.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(8), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Good
cause exists for not publishing an NPRM
due to the fact that the safety zone is
required due to an unforeseen potential
explosive atmosphere and required
vessel safety inspections and needed
repairs. Any delay encountered in this
regulation’s effective date would be
unnecessary and contrary to public
interest since immediate action is
needed to close the waterway and
protect the inspection personnel, the
vessel HIGHLAND FAITH and vessels
in the vicinity of the HIGHLAND
FAITH, and the marine environment.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This is due to the following
reasons: it is an unforeseen explosive
atmosphere, and is needed to protect the
inspection personnel, the vessel
HIGHLAND FAITH and vessels in the
vicinity of the HIGHLAND FAITH, and
the marine environment.

Background and Purpose

There is an ongoing potential
explosive atmosphere in the Port of New
York/New Jersey on the vessel
HIGHLAND FAITH that began on
December 5, 2000. The Coast Guard is
establishing a temporary moving safety
zone to provide safety to personnel
engaged in the vessel safety inspection
and vessel repairs, and to vessels in the
area. The safety zone is in effect from
10:30 a.m. (e.s.t.) on December 12, 2000,
until 7 a.m. (e.s.t.) on January 1, 2001.
The effective times of this safety zone
may be extended or shortened
depending on the time required to
conduct the safety inspections and
vessel repairs. The safety zone prevents
vessels from transiting within a 2000-
foot radius of the vessel HHGHLAND
FAITH in the Port of New York/New
Jersey. The size and duration of this
zone may be expanded or contracted as
required for oil spill recovery activities,
safety inspections, and vessel repairs.
Public notifications will be made by
facsimile, broadcast notice to mariners,
and to VTS users as required.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that

Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this final rule to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the minimal time that vessels
will be restricted from the zone, and the
unforeseen nature of the potential
explosive atmosphere.

The size of this safety zone was
determined using the predicted
explosive radius of the vessel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Port of New York/New
Jersey during the times this zone is
activated.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: it is due to an
unforeseen incident creating a potential
explosive atmosphere, and the safety
zone only closes the Port of New York/
New Jersey within a 2000-foot radius of
the vessel HIGHLAND FAITH while it is
in the Port of New York/New Jersey.
The size and duration of the zone may
be expanded or contracted due to the
results of the vessel safety inspection.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
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a significant economic impact on a
substantial number of small entities as
the zone will only be in effect for the
time required to complete the vessel
safety inspections and repairs on the
vessel HIGHLAND FAITH while it is in
the Port of New York/New Jersey.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not

an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. This rule
fits paragraph 34(g) as it establishes a
safety zone. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. Add temporary § 165.T01-253 to
read as follows:

§165.T01-253 Safety Zone; Potential
Explosive Atmosphere, Vessel Highland
Faith, Port of New York/New Jersey.

(a) Location. The following area is a
safety zone: All waters of the Port of
New York/New Jersey within a 2000-
foot radius of the vessel HIGHLAND
FAITH.

(b) Effective period. This section is
effective from 10:30 a.m. (e.s.t.) on
December 12, 2000, until 7 a.m. (e.s.t.)
on January 1, 2001. The size and
duration of this safety zone may be
expanded or contracted due to the
results of the vessel safety inspection.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.
(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U. S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: December 12, 2000.
R.E. Bennis,

Rear Admiral, U.S. Coast Guard, Captain of
the Port, New York.

[FR Doc. 00-32827 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[FRL-6922-5]

Final Rule Making Findings of Failure
to Submit Required State
Implementation Plans for the NOx SIP
Call

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking final action
making findings, under the Clean Air
Act (CAA), that Virginia, West Virginia,
Alabama, Kentucky, North Carolina,
South Carolina, Tennessee, Illinois,
Indiana, Michigan, Ohio, and the
District of Columbia failed to make
complete State implementation plan
(SIP) submittals required under the
CAA. Under the CAA and EPA’s
nitrogen oxides (NOx) SIP call
regulations, these States were required
to submit SIP measures providing for
reductions in the emissions of NOx, an
ozone precursor. The EPA is continuing
to work with these States to assist them
in adopting State plans that meet the
requirements of the NOx SIP Call and is
hopeful that States will submit fully
approvable plans. The EPA is taking this
step today to continue the progress
being made towards reducing NOx
emissions in the eastern portion of the
country because of the significant public
health benefits of those reductions. This
action triggers the 18-month time clock
for mandatory application of sanctions
in these States under the CAA. This
action also triggers the requirement that
EPA promulgate a Federal
implementation plan (FIP) within 2
years of making the finding.

EFFECTIVE DATE: January 25, 2001.
ADDRESSES: A docket containing
information relating to this rulemaking
(Docket No. A—98-12) is available for
public inspection at the Air and
Radiation Docket and Information
Center (6102), U.S. Environmental
Protection Agency, 401 M Street, SW,
room M-1500, Washington, DC 20460,
telephone (202) 260-7548, between 8:00
a.m. and 5:30 p.m., Monday through
Friday, excluding legal holidays. A
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reasonable fee may be charged for
copying.
FOR FURTHER INFORMATION CONTACT:
General questions concerning this
notice should be addressed to Jan King,
Office of Air Quality Planning and
Standards, Air Quality Strategies and
Standards Division, MD-15, Research
Triangle Park, NC 27711; telephone
(919) 541-5665. Legal questions should
be addressed to Howard J. Hoffman,
Office of General Counsel, 1200
Pennsylvania Avenue, NW, MC-2344A,
Washington, DC 20460, telephone (202)
564-5582.
SUPPLEMENTARY INFORMATION: You can
find a copy of today’s action at http://
www.epa.gov/ttn/rto.

The contents of this preamble are
listed in the following outline:

I. Background
II. What Action is EPA Taking Today?

III. Administrative Requirements

A. Notice and Comment Under the
Administrative Procedure Act (APA)

B. Executive Order 12866 (Regulatory
Planning and Review)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act of 1995
(UMRA)

E. Submission to Congress and the General
Accounting Office

F. Paperwork Reduction Act

G. Judicial Review

I. Background

For almost 30 years, Congress has
focused major efforts on curbing
ground-level (tropospheric) ozone. In
1990, Congress amended the CAA to
better address, among other things,
continued nonattainment of the 1-hour
ozone National Ambient Air Quality
Standards (NAAQS) and transport of air
pollutants across State boundaries.

The 1990 Amendments reflect general
awareness by Congress that ozone is a
regional, as well as local problem.
Ozone and NOx, one of its precursors,
may be transported long distances
across State lines to combine with ozone
and precursors downwind, thereby
worsening the ozone problems
downwind. This transport phenomenon
is a major reason for the persistence of
the ozone problem, notwithstanding the
imposition of numerous emission
controls, both Federal and State, across
the country.

Section 110(a)(2)(D) of the CAA is one
of the most important tools for
addressing the problem of transport.
This section states that States must
adopt SIPs that contain provisions
prohibiting sources within the State
from contributing significantly to
nonattainment problems in, or
interfering with maintenance by,

downwind States. Section 110(k)(5) of
the CAA authorizes EPA to find that a
SIP is substantially inadequate to meet
any CAA requirement. It further
authorizes EPA to require a State with
an inadequate SIP to submit, within a
specified period, a SIP revision to
correct the inadequacy.

By notice dated October 27, 1998,
EPA issued its final rule under sections
110(a)(2)(D) and 110(k)(5) NOx SIP call
rules finding that emissions of NOx
from 22 States and the District of
Columbia significantly contribute to
downwind areas’ nonattainment of the
1-hour ozone NAAQS (63 FR 57356). In
the NOx SIP call rule, as modified by
the March 2, 2000 technical amendment
(65 FR 11222), EPA also established
emissions budgets for NOx that each of
the identified States must meet through
enforceable SIP measures. The SIP call
rule addressed both the 1-hour ozone
NAAQS in existence since 1979 and a
revised 8-hour NAAQS EPA
promulgated in 1997. Various industries
and States challenged the final NOx SIP
call rule by filing petitions for review in
the U.S. Court of Appeals for the District
of Columbia (D.C. Circuit). 1

The September 24, 1998 NOx SIP
called required States to submit SIP
revisions by September 30, 1999. State
Petitioners challenging the NOx SIP call
filed a motion requesting the Court to
stay the submission schedule until April
27, 2000. In response, in May 1999, the
DC Circuit issued a stay of the SIP
submission deadline pending further
order of the Court. Michigan versus
EPA, No. 98-1497 (D.C. Cir., May 25,
1999) (order granting stay in part).

In a separate legal challenge to EPA’s
revised NAAQS for ozone, the D.C.
Circuit remanded the 8-hour ozone
NAAQS. American Trucking
Associations, Inc. v. EPA, 175 F.3d 1027
upon rehearing 195 F.3d 4 (D.C. Cir.
1999). The Supreme Court is
considering this case. Prior to
presenting argument in the SIP call case,
EPA informed the court that it would
stay the 8-hour basis of the SIP call and
requested that the court stay its
consideration of the 8-hour basis of the

1In a separate legal challenge to EPA’s revised
NAAQS for ozone and particulate matter, the D.C.
Circuit remanded the 8-hour ozone NAAQS.
American Trucking Associations, Inc. v. EPA, 175
F.3d 1027 on rehearing 195 F.3d 4 (D.C. Cir. 1999).
The Supreme Court is considering this case.
Because EPA believes we should not continue
implementation efforts under section 110 due to the
uncertainty created by the DC Circuit’s decision,
and the continued litigation, EPA indefinitely
stayed the NOx SIP call as it applies for the
purposes of the 8-hour NAAQS (65 FR 56245,
September 18, 2000), including the SIP submission
obligation. Therefore, EPA is making no findings
with respect to the 8-hour basis for the NOx SIP
call.

SIP call due to the uncertainties created
by the litigation. The EPA indefinitely
stayed the NOx SIP call as it applies for
the purposes of the 8-hour NAAQS (65
FR 56245, September 18, 2000).

On March 3, 2000, the court of
appeals issued an opinion, largely
upholding the 1-hour basis for the NOx
SIP call. However, the court vacated and
remanded the rule as it applied to three
States—Wisconsin, Georgia and
Missouri—on the basis that the record
for the 1-hour standard did not support
EPA’s determinations with respect to
these three States. The court also
remanded, but did not vacate, two other
minor issues—the definition of an
electric generating unit, as applied to
cogeneration units, and the control level
assumed for internal combustion
engines.

On April 11, 2000, in light of the
court’s favorable decision, EPA filed a
motion with the court to lift the stay of
the SIP submission date. The EPA
requested that the court lift the stay as
of April 27, 2000. The EPA recognized,
however, that at the time the stay was
issued, States had approximately 4
months (128 days) remaining to submit
SIPs. Therefore, EPA’s motion to lift the
stay indicated that EPA would allow
States until September 1, 2000 to submit
SIPs addressing the SIP call.2 On June
22, 2000, the Court granted EPA’s
request in part. The Court ordered that
EPA allow the States 128 days from the
June 22, 2000 date of the order to submit
their SIPs.3 Therefore, SIPs were due
October 30, 2000.4 Because the court
vacated the rule as to Wisconsin,
Georgia, and Missouri, these States were
not required to submit SIPs by that date.

II. What Action is EPA Taking Today?

Today, EPA is making findings of
failure to officially submit complete
submissions to their SIPs, including
adopted rules, in response to the SIP
call. The States that are receiving these

2In the April 11 letters to the States, EPA
recognized that Wisconsin, Georgia and Missouri
were not required to submit SIPs because the court
vacated (and remanded to EPA for further
consideration) the NOx SIP call rule as it applied
to those States. Recognizing that the court
remanded (but did not vacate) as to two limited
issues, EPA also provided that the States that
remained subject to the SIP call could choose to
submit SIPs addressing only the portion of the NOx
budgets that were not affected by the courts remand
of two issues: the definition of an electric
generating unit and the level of control for internal
combustion engines.

3The EPA determined that SIPs were due on
October 30, 2000, which is the first business day
following the expiration of the 128-day period.

4The EPA’s stay of the 8-hour basis stayed all
aspects of the rule for purposes of the 8-hour
standard, including their obligation to submit a SIP.
Thus, the findings EPA is making are not for
purposes of the 8-hour basis of the SIP call.
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findings are Virginia, West Virginia,
Alabama, Kentucky, North Carolina,
South Carolina, Tennessee, Illinois,
Indiana, Michigan, Ohio, and the
District of Columbia. The EPA intends
to continue working with these States so
that they can submit approvable
adopted rules as soon as possible. EPA
is issuing findings today to help ensure
continued progress in reducing NOx
emissions in the eastern portion of the
country.

These findings start an 18-month
sanctions clock; if the State fails to make
the required submittal which EPA
determines is complete within that
period, the emissions offset sanction
will apply in accordance with 40 CFR
51.121(n) and 52.31. The offset sanction
requires new or modified sources
subject to a CAA section 173 new source
review program for ozone to obtain
reductions in existing emissions in a 2:1
ratio to offset their new emissions. If 6
months after the sanction is imposed,
the State still has not made a complete
submittal that EPA has determined is
complete, limitations on the approval of
Federal highway funds will apply in
accordance with 51.212(a) and 52.31.
Conversely, the 18-month clock, or
additional 6-month clock, stops and the
sanctions will not take effect (or will be
lifted) when EPA finds that the State has
made a complete SIP submittal under
the SIP call.

In addition, CAA section 110(c)
provides that EPA can promulgate a FIP
immediately after making the findings,
as late as 2 years after making the
findings, or any time in between. Public
health in downwind States depends on
reductions being made upwind, and it is
important that sources in States that
have met their obligations under the
NOx SIP call are not at a competitive
disadvantage to sources in other States
subject to the NOx SIP call. The EPA
will take these needs into consideration
as it reviews taking any action regarding
FIPs.

Our goal is to have approvable SIPs
that meet the requirements of the NOx
SIP call. We remain ready to work with
the States to develop fully approvable
SIPs, which would eliminate the need
for EPA to promulgate a FIP or replace
any FIP that EPA adopts. The process of
developing the SIP call rulemaking
offered opportunities for collaboration,
and such opportunities remain as the
States continue to develop their SIPs.

5In general, the areas subject to a section 173 new
source review program are those areas with areas
designated nonattainment for the 1-hour ozone
standard. However, all areas in the Northeast Ozone
Transport Region, regardless of designation, are
subject to this requirement.

Recently, EPA sent letters to the
Governors of the affected States
describing the status of the States’ effort
and these findings in more detail. These
letters are included in the docket to this
rulemaking.

ITI. Administrative Requirements

A. Notice and Comment Under the
Administrative Procedure Act

This notice is final agency action but
is not subject to notice-and-comment
requirements of the Administrative
Procedures Act (APA), 5 U.S.C. 553(b).
The EPA invokes, consistent with past
practice (for example, 61 FR 36294), the
good cause exception pursuant to the
APA, 5 U.S.C. 553(b)(3)(B). The EPA
believes that because of the limited time
provided to make findings of failure to
submit and findings of incompleteness
regarding SIP submissions or elements
of SIP submission requirements,
Congress did not intend such findings to
be subject to notice-and-comment
rulemaking. Notice and comment are
unnecessary because no significant EPA
judgment is involved in making a
nonsubstantive finding of failure to
submit SIPs or elements of SIP
submissions required by the CAA.
Furthermore, providing notice and
comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice and
comment would be contrary to the
public interest because it would divert
agency resources from the critical
substantive review of complete SIPs.
See 58 FR 51270, 51272, n.17 (October
1, 1993); 59 FR 39832, 39853 (August 4,
1994).

B. Executive Order 12866 (Regulatory
Planning and Review)

This action is exempt from OBM
review under Executive Order 12866.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact on small entities of
any rule subject to the notice-and-
comment rulemaking requirements.
Because this action is exempt from such
requirements, as described under (A)
above, it is not subject to the RFA.

D. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,

EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of title I of the UMRA) for
State, local, or tribal governments or the
private sector. The various CAA
provisions discussed in this notice
require the States to submit SIPs. This
notice merely provides a finding that
the States have not met those
requirements. This notice does not, by
itself, require any particular action by
any State, local, or tribal government, or
by the private sector.

For the same reasons, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) of the
APA, as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), EPA submitted, by the
effective date of this rule, a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office. This rule is not a
“major rule” as defined by APA 804(2),
as amended.

The EPA is issuing this action as a
rulemaking. There is a question as to
whether this action is a rule of
“particular applicability” under
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§804(3)(A) of the APA as amended by
SBREFA, and thus exempt from the
congressional submission requirements,
because this rule applies only to named
States. In this case, EPA has decided to
err on the side of submitting this rule to
Congress, but will continue to consider
this issue of the scope of the exemption
for rules of “particular applicability.”

F. Paperwork Reduction Act

This rule does not contain any
information collection requirements
which require OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

G. Judicial Review

Under CAA section 307(b)(1), a
petition to review today’s action may be
filed in the Court of Appeals for the
District of Columbia within 60 days of
December 26, 2000.

Dated: December 19, 2000.

Robert Perciasepe,

Assistant Administrator, Office of Air and
Radiation.

[FR Doc. 00-32842 Filed 12—22—-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[DC047-2024; FRL-6921-3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Reasonably Available
Control Technology for Oxides of
Nitrogen

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the District of Columbia.
This revision requires major sources of
nitrogen oxides (NOx) in the District to
implement reasonably available control
technology (RACT). EPA is approving
these revisions to the District’s SIP in
accordance with the requirements of the
Clean Air Act.

EFFECTIVE DATE: This final rule is
effective on January 25, 2001.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental

Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and the District
of Columbia Department of Public
Health, Air Quality Division, 51 N
Street, NE., Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Kelly L. Bunker, (215) 814-2177 or by
e-mail at bunker.kelly@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to section 182 of the Clean
Air Act (CAA), ozone nonattainment
areas classified as serious or above are
required to implement RACT for all
major sources of NOx by no later than
May 31, 1995. The major source size is
determined by the classification of the
nonattainment area and whether it is
located in the Ozone Transport Region
which was established by the CAA.
Because the District of Columbia is
classified as a serious ozone
nonattainment area, major stationary
sources are defined as those that emit or
have the potential NOx to emit 50 tons
or more of NOx per year.

On January 13, 1994, the District of
Columbia Department of Consumer and
Regulatory Affairs (DCRA), now known
as the District of Columbia Department
of Public Health (DCPH), submitted
revisions to its State Implementation
Plan (SIP) that included a new
regulation, Section 805, entitled
“Reasonably Available Control
Technology for Major Stationary
Sources of Oxides of Nitrogen,” to
Subtitle I (Air Quality) of Title 20 of the
District of Columbia Municipal
Regulations (DCMR). Section 805
requires sources which emit or have the
potential to emit 50 tons or more of NOx
per year to comply with RACT
requirements by May 31, 1995.

On February 25, 1999 (64 FR 9272),
EPA published a direct final rulemaking
(DFR) conditionally approving the
District of Columbia’s NOx RACT
regulation found in section 805 of Title
20 of the DCMR. A companion notice of
proposed rulemaking (NPR) proposing
conditional approval the District of
Columbia’s NOx RACT regulation was
published in the Proposed Rules section
of the same February 25, 1999 Federal
Register (64 FR 9289). In the February
25,1999 DFR, EPA stated that if adverse
comments were received within 30 days
of its publication, EPA would publish a
document announcing the withdrawal
of that DFR before its effective date.
Because EPA did receive adverse
comments on the February 25, 1999
DFR within the prescribed time frame,
we withdrew it. Under these
circumstances the companion NPR
remained in effect and interested parties

submitted comments pursuant to that
NPR. The withdrawal of the DFR
document appeared in the Federal
Register on April 13, 1999 (70 FR
17982).

On August 28, 2000, the District of
Columbia submitted proposed revisions
to EPA, for parallel processing, to
Section 805 of Title 20 of the DCMR as
a supplement to its January 13, 1994 SIP
submittal. These revisions correct the
deficiencies identified in the February
25, 1999 notice. On September 28, 2000
(65 FR 58249), EPA published a new
NPR which withdrew its February 25,
1999 proposed conditional approval and
instead proposed full approval of the
District’s NOx RACT regulation as
amended by its August 28, 2000
submittal. The specific requirements of
the District of Columbia’s NOx RACT
regulation and the rationale for EPA’s
approval are explained in the September
28, 2000 NPR and will not be restated
here. No public comments were
received on the September 28, 2000
NPR.

These proposed revisions were
approved by the District of Columbia
City Council on October 17, 2000,
adopted on October 26, 2000 and
became permanent and effective on
December 8, 2000. EPA is fully
approving the District of Columbia’s
NOx RACT regulation found in section
805 of Title 20 of the DCMR submitted
on January 13, 1994 and supplemented
on August 28, 2000, October 26, 2000
and December 8, 2000.

II. Final Action

EPA is fully approving the District of
Columbia’s NOx RACT regulation found
in section 805 of Title 20 of the DCMR.
This SIP revision was submitted by the
District of Columbia on January 13, 1994
and supplemented with a revised
version of section 805 of Title 20 of the
DCMR submitted for parallel processing
on August 28, 2000. The revised
regulations were adopted by the District
of Columbia on October 26, 2000 and
became permanent and effective in the
District on December 8, 2000. The
District submitted the fully adopted and
effective revised version of section 805
of Title 20 of the DCMR to EPA on
December 8, 2000. The regulations
formally adopted were exactly the same
as the proposed version upon which
EPA proposed approval. Approval of
this SIP revision is necessary for full
approval of the attainment
demonstration SIP for the Metropolitan
Washington, DC ozone nonattainment
area.
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III. Administrative Requirements
A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. In reviewing
SIP submissions, EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. In this context, in the absence of a

prior existing requirement for the State
to use voluntary consensus standards
(VCS), EPA has no authority to
disapprove a SIP submission for failure
to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action approving the
District of Columbia’s NOx RACT
regulation may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Reporting
and recordkeeping requirements.

Dated: December 14, 2000.

Bradley M. Campbell,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]
1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

2.In §52.470, an entry for Chapter 8,
Section 805 is added in numerical order
in the “EPA Approved Regulations in
the District of Columbia SIP” table in
paragraph (c) to read as follows:

§52.470 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA-APPROVED REGULATIONS IN THE DISTRICT OF COLUMBIA SIP

State effective

EPA approval

State citation Title/subject date date Comments
* * * * * *
Chapter 8 Asbestos, Sulfur and Nitrogen Oxides.
* * * * * *
Section 805 .......... Reasonably Available Control Technology For Major Stationary 11/19/93 and Type: 12/26/00.

Sources of Oxides of Nitrogen.

* *

12/8/00.

* *
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[FR Doc. 00-32564 Filed 12—22—00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AZ063-0034; FRL-6916-4]

Revisions to the Arizona State
Implementation Plan, Pinal County Air
Quality Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval of revisions to the Pinal
County Air Quality Control District
(PCAQCD) portion of the Arizona State
Implementation Plan (SIP). This action
was proposed in the Federal Register on

July 24, 2000 and concerns volatile
organic compound (VOC) emissions
from stationary storage tanks, dock
loading and leakages from pumps and
compressors. Under authority of the
Clean Air Act as amended in 1990 (CAA
or the Act), this action approves local
rules that regulate these emission
sources but identifies several rule
deficiencies. There are no sanctions
associated with this action as PCAQCD
is in attainment with the ozone NAAQS.
EFFECTIVE DATE: This rule is effective on
January 25, 2001.
ADDRESSES: You can inspect copies of
the administrative record for this action
at EPA’s Region IX office during normal
business hours. You can inspect copies
of the submitted SIP revisions at the
following locations:

EPA, Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building, 1200

Pennsylvania Avenue, NW., Washington
DC 20460.

Arizona Department of Environmental
Quality, 3033 North Central Avenue,
Phoenix, AZ 85012.

Pinal County Air Quality Control
District, Building F, 31 North Pinal
Street, (P.O. Box 987), Florence, AZ
85232.

FOR FURTHER INFORMATION CONTACT:
Andrew Steckel, Rulemaking Office
(AIR-4), U.S. EPA, Region IX, (415)
744-1185.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

I. Proposed Action

On July 24, 2000 (65 FR 45566), EPA
proposed a limited approval of the
following rules that were submitted for
incorporation into the Arizona SIP.

Local agency Rule No. Rule title Adopted Submitted
PCAQCD .....ccccueene 5-18-740 | Storage of Volatile Organic Compounds—Organic Compound Emissions ........ 02/22/95 11/27/95
PCAQCD .... 5-19-800 | GENEIAI ...ecveeriiiietieiieee ettt ettt e 02/22/95 11/27/95
PCAQCD ......ccueeeee 5-24-1055 | Pumps and Compressors—Organic Compound EmISSIONS ...........ccccccvvvcveennenns 02/22/95 11/27/95

We proposed a limited approval
because we determined that these rules
improve the SIP and are largely
consistent with the relevant CAA
requirements. However, we cannot grant
a full approval because the rules contain
deficiencies which conflict with section
110 of the Act. Our proposed action
contains more information on the basis
for this rulemaking, but the major
deficiency that we identified is that the
rules do not adequately specify test
methods, recordkeeping, monitoring,
and other requirements needed to make
the rules enforceable.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received a letter dated
August 22, 2000 from Donald
Gabrielson of PCAQCD. This letter
clarified that EPA’s proposed action
“will not trigger a requirement for
additional revisions of these rules.” EPA
concurs with this statement. The letter
also requested that EPA explicitly delete
old PCAQCD rules R7-3-3.1, 3-2 and
3-3 when approving new PCAQCD
rules 5-18-740, 19-800 and 24-1055.
As stated below, EPA’s final action to
approve the new rules will supercede
the old rules.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in sections
110(k)(3) and 301(a) of the Act, EPA is
finalizing a limited approval of the
submitted rules. This action
incorporates the submitted rules into
the Arizona SIP, including those
provisions identified as deficient and
will supercede Rules 7-3-3.1, 7-3-3.2,
and 7-3-3.3 from the SIP. Note that the
submitted rules have been adopted by
the PCAQCD, and EPA'’s final limited
approval does not prevent PCAQCD
from enforcing them. Because this is an
attainment area, EPA is not
simultaneously finalizing a limited
disapproval of the rules. As a result, no
sanctions clocks under section 179 or
FIP clocks under section 110(c) are
associated with this action.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘“Regulatory Planning
and Review.”

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety

Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate health or safety
risks.

C. Executive Order 13084

Under E.O. 13084, Consultation and
Coordination with Indian Tribal
Governments, EPA may not issue a
regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
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preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, E.O. 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of E.O.
13084 do not apply.

D. Executive Order 13132

E.O. 13132, entitled Federalism (64
FR 43255, August 10, 1999) revokes and
replaces E.O. 12612, Federalism and
12875, Enhancing the Intergovernmental
Partnership. E.O. 13132 requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under E.O.
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the regulation.
EPA also may not issue a regulation that
has federalism implications and that
preempts State law unless the Agency
consults with State and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
E.O. 13132, because it merely acts on a
state rule implementing a federal
standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the

Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply act on requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co., v.
U.S. EPA, 427 U.S. 246, 25566 (1976);
42 U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action acts
on pre-existing requirements under

State or local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s action because it
does not require the public to perform
activities conducive to the use of VCS.

H. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

I Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).



Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

81373

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 28, 2000.

Felicia Marcus,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraph (c)(84)(i)(F) to read as
follows:

§52.120 Identification of plan.
* * * * *

(C) * *x %

(84)

(i) * *x %

(F) Amendments to Rules 5-18-740,
5-19-800, and 5-24-1055 adopted on
February 22, 1995.

* * * * *
[FR Doc. 00-32557 Filed 12—22—-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268

[FRL—6921-5]

RIN 2050-AE76

Deferral of Phase IV Standards for

PCB'’s as a Constituent Subject to
Treatment in Soil

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: EPA is temporarily deferring
a portion of the rule applying Land
Disposal Restrictions (LDR) under the
Resource Conservation and Recovery
Act (RCRA) to constituents subject to
treatment (CST) in soils contaminated
with certain characteristic hazardous
wastes. EPA promulgated this rule on
May 26, 1998. Specifically, EPA is
temporarily deferring the requirement
that polychlorinated biphenyls (PCBs)
be considered a CST when they are
present in soils that exhibit the Toxicity

Characteristic for metals. EPA is taking
this action because the regulation
appears to be discouraging generators
from cleaning up contaminated soils,
which is contrary to what EPA intended
when we promulgated alternative
treatment standards for contaminated
soils. In addition, EPA needs more time
to restudy the issue of appropriate
treatment standards for metal-
contaminated soils which also contain
PCBs as CST. The Agency still requires
generators to treat these soils to meet
LDR standards for all hazardous
constituents except PCBs. Generators
also are required to treat PCBs if the
total concentration of halogenated
organic compounds in the soil equals or
exceeds 1000 parts per million.

DATES: This rule is effective December
26, 2000.

ADDRESSES: Supporting materials are
available for viewing in the RCRA
Information Center (RIC), located at
Crystal Gateway One, 1235 Jefferson
Davis Highway, First Floor, Arlington,
VA 22202. The docket identification
number is F—2000-PCBP-FFFFF.

The RIC is open from 9 a.m. to 4 p.m.,
Monday through Friday, excluding
federal holidays. To review docket
materials, it is recommended that the
public make an appointment by calling
703 603-9230. The public may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page. The
index and some supporting materials
are available electronically. See the
“Supplementary Information” section
for information on accessing them.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at (800) 424—9346 or TDD (800)
553-7672 (hearing impaired). In the
Washington, D.C. metropolitan area, call
(703) 412-9810 or TDD (703) 412—-3323.
For more detailed information on
specific aspects of this rulemaking,
contact Ernesto Brown, Office of Solid
Waste, Mail Code 5303W, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave NW, Washington,
D.C. 20460-0002, (703) 308—8608,
brown.ernie@epa.gov

SUPPLEMENTARY INFORMATION: You can
find the index and the following
supporting materials on the Internet at:
http://www.epa.gov/epaoswer/
hazwaste/ldr/index.htm

Preamble Outline

I. Authority
II. Background
A. Land Disposal Restrictions Program
B. Contaminated Soils
C. Alternative Treatment Standards for
Contaminated Soils
D. Constituents Subject to Treatment

1II. Need to Defer Portions of the Phase IV
Rule
A. Why Has Remediation of Certain PCB-
contaminated Soils Been Impeded?
B. Why the Temporary Deferral?
C. What is the Effect of the Deferral?
IV. Analysis and Response to Comments
V. State Authorization
VI. Regulatory Assessments
A. Executive Order 12866
B. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 USC 601 et seq.
C. Unfunded Mandates Reform Act
D. Paperwork Reduction Act
E. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
F. National Technology Transfer and
Advancement Act
G. Executive Order 12898: Environmental
Justice
H. Executive Order 13132: Federalism
I. Executive Order 13084: Consultation and
Coordination with Indian Tribal
Governments
J. Congressional Review Act

I. Authority

These regulations are promulgated
under the authority of sections 1006(b),
2002, and 3004 of RCRA, as amended,
42 U.S.C. 6905, 6012(a), 6921, and 6924.

II. Background

A. Land Disposal Restrictions Program

The LDR program generally requires
that generators of hazardous wastes
pretreat the wastes before they can be
disposed of on land. The treatment must
substantially reduce the toxicity or
mobility of the hazardous waste to
minimize short- and long-term threats to
human health and the environment
posed by the waste’s disposal. See
RCRA section 3004 (m)(1). EPA
typically accomplishes this objective by
requiring that hazardous constituents in
the wastes be treated to, or be present
at levels no greater than levels, set out
in 40 CFR Part 268, reflecting
performance of the Best Demonstrated
Available Technology for the waste. In
addition to BDAT treatment levels, EPA
uses treatability variances (both risk-
based and technology based), and
determination equivalency (see 40 CFR
268.42) for situations where the
treatment standard is specified as a
method of treatment and other
technologies perform comparably to the
specified method.

B. Contaminated Soils

Contaminated soils excavated during
a remedial action, whether it is
conducted under RCRA, Superfund, or
state authority, are subject to the Land
Disposal Restriction (LDR) requirements
when the soil contains listed hazardous
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waste or exhibits a hazardous
characteristic, and when it is excavated
outside of a corrective action
management unit (CAMU) or an area of
contamination (AOC). EPA’s rules
require that soils contamination with
hazardous waste(s) meet LDR
requirements when a generator
excavates such soils and places them in
a land disposal unit (See RCRA sections
3004(d)(3) and (e)(3) (requiring LDR
requirements to apply to such
contaminated soils); 63 FR at 28602
(May 26, 1998)).1 The LDR requirements
specify constituent concentrations
which must be met in the treated soils,
or in some cases particular technologies
which must be employed, prior to
placement of the soils. Application of
these requirements to remedial actions
has sometimes reduced the flexibility
needed to make site-specific remedial
decisions, and thus sometimes
presented a barrier to cost-effective
management of contaminated media.
(As explained in the following section,
however, the special standards for
contaminated soils which EPA adopted
in the Phase 4 rule should alleviate
some of these difficulties, since those
standards can be achieved without
resort to combustion treatment
technology.) While there are alternatives
to managing contaminated soils which
mitigate the burden of meeting these
requirements (such as obtaining a
treatability variance once the LDRs are
triggered), it has been EPA’s experience
that the LDRs often have driven
remedial decisions away from
excavating the soils in the first place.
Under such circumstances, facilities,
may simply have deferred cleanup to a
later date. In cases where cleanup was
still pursued, it was often the case that
either containment remedies have been
employed (e.g., cap and cover in-place,
thereby avoiding the LDRs) or the soils
have been treated in-situ (which allows
treatment without triggering LDRs).
While containment and in-situ
treatment of soils offer management
options which have generally been less
expensive than complying with the LDR
requirements for the media, they may
not always result in the most
environmentally protective cleanup.

1 Technically, the soils which are subject to LDRs,
are (a) soil which contains a listed hazardous waste,
and (b) soil which exhibits (or, in some cases,
exhibited) a characteristic of hazardous waste. See
discussion at 63 FR 28617-28619. This action
applies to a subset of the second of these types of
contaminated soils, as explained later in this notice.
This action also uses the term ‘“contaminated soils”
to refer to soils which may potentially be subject
to LDRs.

C. Alternative Treatment Standards for
Contaminated Soils

EPA has long recognized the
incentives and objectives for the
hazardous waste prevention and
cleanup programs differ fundamentally.
EPA has developed extensive policies
and regulations to preserve RCRA’s goal
of protectiveness, while providing
oversight agencies the tools necessary to
make effective site-specific remedial
decisions. One such regulation is the
Phase IV LDR Rule (63 FR 28603—04).
Promulgated in May 26, 1998, the Phase
IV LDR Rule established alternative soil
treatment standards, in part, to remedy
the disincentives to excavation/ex-situ
treatment of soils which were created by
application of the LDRs in a remedial
setting. In recognition of the physical
and chemical differences which often
exist between as-generated waste and
contaminated soils, these standards
require that contaminated soils which
will be land disposed be treated to
reduce concentrations of hazardous
constituents by 90 percent or meet
hazardous constituent concentrations
that are ten times the universal
treatment standard (UTS), whichever is
greater. (See Louisiana Environmental
Action Network v. EPA, 172 F. 3d 65,
67, 70 (D.C. Cir. 1999) which upheld
EPA’s authority to develop more lenient
treatment standards for contaminated
soils and other remediation wastes in
order to encourage remediation
involving exhumation and treatment of
these wastes, since “‘the agency’s
authority to compel high-quality
disposition of such wastes is not as great
as it is for as yet undisposed waste.”)
The soil treatment standards apply to all
underlying hazardous constituents
reasonably expected to be present in any
given volume of contaminated soil
when such constituents are found at
initial concentrations greater than ten
times the UTS (See 63 FR at 28608—
28609; 40 CFR 268.49(d)).

D. Constituents Subject to Treatment

Importantly for the present rule, the
existing standards further require that
generators treat all constituents subject
to treatment (CST) 2 in contaminated
soils. See 63 FR at 28608—09; 40 CFR
268.49(d). A constituent subject to

2In response to comments to the NPRM (February
16, 2000), the Agency is using the term
‘“constituents subject to treatment” defined in 40
CFR 268.49(d) instead of underlying hazardous
constituents which was used in the proposal. This
is to avoid confusing the term UHC defined in 40
CFR 268.2(i) with constituents subject to treatment
(a term EPA developed specifically for the
alternative treatment standard for contaminated
soils, although CST and UHC are essentially
synonymous).

treatment is any hazardous constituent
listed at 40 CFR 264.48 that might be
present in the soil at levels exceeding 10
times the UTS for that constituent. See
40 CFR 268.49(b). In the Phase IV rule,
EPA imposed this requirement for the
first time on soils exhibiting the
Toxicity Characteristic (TC) for metals,
and on soils containing listed hazardous
wastes.3

PCBs can be an example of a CST in
contaminated soils, including metal-
containing soils. Where this occurs, the
Phase IV rule establishes a treatment
standard of 100 ppm total PCBs in soil
(10 times the UTS) or 90 percent
reduction of total PCB concentrations in
the soil, whichever is less stringent. See
40 CFR 268.49(c). EPA found that
generators can achieve these standards
without applying combustion
technology, (see 63 FR at 28616 Table
4), although treatment often requires
that heat be applied to the waste, as
occurs with thermal desorption
technology. The rules also provide
another treatment option: to treat soils
to the standards applicable to process
wastes, although in that instance as
well, soils that exhibit a hazardous
characteristic must achieve treatment
standards for CSTs before they are land
disposed. 40 CFR 268.40(e). EPA found
that generators can achieve these
standards without applying combustion
technology, (see 63 FR at 28616 Table
4), although treatment often requires
that heat be applied to the waste, as
occurs with thermal desorption
technology.

RCRA also addresses PCBs in soils
under Section 3004(d)(2)(E), the so-
called California list provision. This
provision prohibits land disposal of
hazardous wastes that contain
halogenated organic compounds at
concentrations equal to or exceeding
1000 ppm. Congress specified this level
(and the other California list levels) as
a starting point in the land disposal
prohibition process, prohibiting land
disposal of wastes that pose the most
obvious hazards. See 51 FR at 44718
(Dec. 11, 1986). PCBs are a type of
halogenated organic compound.
Consequently, in the absence of the
Phase IV PCB standards, the 1000 ppm
statutory level would be the upper
bound of PCBs that could be in
contaminated soil without triggering
LDR treatment requirements (i.e.,
contaminated soils could not be land
disposed equal to or greater than 1000
ppm total HOGs all of which, in theory,
could be PCBs).

3The requirement already applied, however, to
soils exhibiting the ignitability, corrosivity,
reactivity, or organic toxicity characteristics.
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II1. Need to Defer Portions of the Phase
IV Rule

A. Why Has Remediation of Certain
PCB-Contaminated Soils Been Impeded?

Unfortunately, initial indications are
that the requirement that PCBs be
treated as a CST in soils exhibiting the
TC for metals is having an effect
opposite to what EPA intended. As EPA
noted at proposal, cleanups of sites with
metal characteristic soils where PCBs
are now a CST and where the remedy
was to involve soil exhumation,
treatment and redisposal have stopped,
or been seriously delayed. See Letter
from Phillip Comella Esq. to Steven
Silverman, EPA Office of General
Counsel, April 21, 1999 detailing
experiences of private entities,
including waste generators, treaters and
disposers; Memorandum to
Administrative Record, November 2,
1999 (detailing experiences of EPA site
managers). As set out in more detail in
these communications, the reason is
that as a practical matter a choice is now
being presented between combustion
and leaving soils in place. Some of the
reasons attributed for this are:

I. limited effective non-combustion treatment
presently available for PGBs, and what
there is involves mobile units which face
potential permitting delays at non-
Superfund sites.

II. lack of State authorization to implement
the amended soil standards, thus
retaining PCBs as a CST, without the
option of treating to 10 times the
Universal Treatment Standards or 90
percent reduction from initial
concentration.

Commenters acknowledge that at least
some of these situations could be
eligible for a treatment variance under
40 CFR 268.44. Such variances can be
requested when a standard is
demonstrably not achievable using non-
combustion technology, or when
treatment to LDR levels would
discourage aggressive remediation. See
LEANv. EPA, 172 F. 3d at 70
(upholding EPA authority to issue
treatment variances for remediation
wastes where existing treatment
standard discourages aggressive
remediation). But there are undesirable
delays attendant in the variance process,
and EPA in any case believes that if a
problem with a rule is widespread, it is
appropriate to amend the rule rather
than issuing variances piecemeal.

Commenters to the proposed rule
reiterated that cleanups of TC metal
soils containing PCBs is being impeded,
but provided no additional empirical
information in support.

EPA does not necessarily agree with
all of these comments, but does believe

that remediations involving TC soils
contaminated with both PCBs and
metals are being delayed or stopped.
This situation has taken place after
promulgation of the new Phase IV
requirements respecting these soils, and,
as indicated at proposal, it appears that
at least some of the reasons for these
delays are legitimately attributable to
the new requirements in the Phase IV
rule. Commenters all supported this
overall conclusion (albeit anecdotally
rather than empirically). Thus, this
aspect of the Phase IV rule appears at
least potentially to be having an
environmentally counterproductive
effect of delaying cleanups and
discouraging aggressive remediation.

B. Why the Temporary Deferral?

EPA believes it is appropriate to
temporarily defer the requirement that
PCBs be treated as an CST in TC soils
under RCRA 1006(b) in order to
investigate how best to integrate the
RCRA LDR requirements for PCBs with
the cleanup programs under
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) and RCRA (both the
specific “corrective action”
requirements of RCRA 3004 (u) and (v)
and 3008(h), and the cleanup
requirements applying to RCRA
regulated units, e.g., during closure).

Another reason is to provide EPA an
opportunity to investigate further the
relationship between the RCRA rules
and those under the authority of the
Toxic Substances Control Act (TSCA)
for PCB remediation wastes. See 63 FR
35384 (June 29, 1998). TSCA allows
“bulk PCB remediation wastes”
including soils containing 50 ppm PCBs
or greater to be disposed without
treatment in a TSCA disposal facility or
an RCRA subtitle C landfill. See 40 CFR
761.61(b)(2)(i). These TSCA standards,
which allow disposal without treatment
of soils containing any concentrations of
PCBs greater or equal to 50 ppm, were
not established to represent levels at
which threats posed by land disposal of
PCB-containing soils are minimized.
Furthermore, those rules require
persons disposing of PCBs to comply
with all other applicable Federal, State,
and local laws and regulations, and
should not be read as overriding
applicable RCRA requirements.
Nonetheless, the TSCA rules serves a
similar purpose as the RCRA Phase IV
rule—an attempt to encourage
aggressive remediation of contaminated
soil (see 63 FR at 35409) and reflects the
Agency’s judgment that land disposal of
these soils is reasonably protective.

Under RCRA the standard set forth by
Congress for the LDR program was to

“* * * promulgate regulations
specifying those levels or methods of
treatment, if any, which substantially
diminish the toxicity of the waste or
substantially reduce the likelihood of
migration of hazardous constituents
from the waste so that short-term and
long-term threats to human health and
the environment are minimized.” See 42
U.S.C. 6924(m). Under TSCA Congress
authorized EPA to prescribe methods for
the disposal of PCBs so long as they do
not “‘present an unreasonable risk to
health or the environment.” See 15
U.S.C. 2605(e). TSCA also explicitly
requires EPA to consider economic
impact when promulgating rules under
its authority. See 15 U.S.C. 2601(b) and
(c). By comparison, Congress did not
identify economic considerations under
RCRA in setting treatment standards.
“* * * Waste that is nevertheless
generated should be treated, stored or
disposed of so as to minimize the
present and future threat to human
health and the environment.” See 42
U.S.C. 6902(b). Thus, the RCRA LDR
program differs from regulations
promulgated under TSCA in two
respects. First, the RCRA LDR program
has an explicit requirement to treat
waste prior to disposal. TSCA contains
no such requirement. Second, TSCA has
an explicit requirement to consider
economic impacts when the Agency
promulgates regulations under its
authority that is not present in RCRA.
Although both types of regulations are
intended to address health and
environmental risks from PCBs, these
key differences between RCRA and
TSCA can lead to different approaches
to environmental regulation. Certainly
as an interim measure EPA believes it
appropriate to seek to coordinate better
the two sets of rules, and thus to defer
the Phase IV rule while we further
evaluate the workings and actual effect
of the two sets of rules. EPA believes it
is appropriate to temporarily defer the
requirement that PCBs be treated as a
CST in TC soils under RCRA 1006(b) in
order to investigate how best to integrate
the RCRA LDR requirements for PCBs
with the cleanup programs under
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) and RCRA (both the
specific “corrective action”
requirements of RCRA 3004 (u) and (v)
and 3008(h), and the cleanup
requirements applying to RCRA
regulated units, e.g., during closure).

C. What Is the Effect of the Deferral?

The statutory California list provision
mentioned above (RCRA section
3004(d)(2)(E)) will create an upper
bound on the concentration of PCBs in
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soil that could be disposed without
treatment. As explained earlier, that
upper bound will be 1,000 ppm, the
statutory limit for halogenated organic
compounds. This means that the
temporary deferral will only affect a
relatively narrow class of wastes: soils
exhibiting the TC for metals and
containing PCBs in concentration
between 100 ppm and a maximum of
1000 ppm (this maximum applying only
if no other HOCs are present in the
contaminated soil).

RCRA allows temporary deferral of
the Phase IV requirement. As in the
temporary deferral of RCRA
requirements to accommodate a
potentially overlapping regulatory
regime for underground storage tanks at
issue in Edison Electric Inst. v. EPA, 2
F. 3d 438 (D.C. Cir. 1993), EPA here
needs to investigate further the
relationship of different sets of rules
addressing PCB-contaminated soil
disposal. These soils will be managed
protectively during the deferral period,
either in RCRA subtitle C or TSCA-
approved landfills, and there is a
reasonable upper bound on the
concentration of PCBs that could be
disposed of without treatment. See 2
F.3d at 452-53 citing these factors as a
reasonable justification for a comparable
temporary deferral. Moreover, EPA may
permissibly alter land disposal
restriction treatment standards for
remediation wastes in order to
encourage aggressive remediations. See
LEAN, 172 F. 3d at 69-70.

The scope of this deferral is exclusive
to soils exhibiting the TC for metals
which contain PCBs as an underlying
hazardous constituent. The requirement
to treat PCBs as a CST also can apply
to soils containing a listed hazardous
waste, where the generator elects to
comply with the alternative soil
standard of 10 times Universal
Treatment Standard or 90 percent
reduction of initial concentrations. See
40 CFR 268. 49(d). It should be noted,
however, that a generator would have
the option of treating such soil to the
standards for process wastes, see 40 CFR
268.49(b), in which case there is no
requirement to treat CSTs. Thus,
generators do not face the same
quandary as they do with soils
exhibiting the TC for metals which
contain PCBs as a .

IV. Analysis of and Response to
Comments

In general, all comments supported
the deferral of PCBs as a constituent
subject to treatment in soils.
Commenters felt that the inconsistency
between RCRA and TSCA regulations
concerning the treatment/disposal of

material containing PCBs should be
resolved.

As noted at proposal, EPA believes it
is appropriate to seek a better
coordination between the two sets of
rules, and thus to defer PCBs as an CST
in soils, while the Agency further
evaluates the workings and actual effect
of the two sets of rules. Several
commenters suggested that EPA simply
defer to the TSCA rule without an
independent determination that the
TSCA standards are sufficient to
minimize threats posed by land
disposal. EPA does not believe that this
suggestion can be supported. RCRA
requires that treatment standards for
hazardous waste must minimize the
threats posed by land disposal. RCRA
section 3004(m). The TSCA rule was not
developed to satisfy that standard. See,
e.g., Chemical Waste Management v.
EPA, 976 F. 2d 2, 25 (D.C. Cir. 1992)
(EPA may not defer LDR treatment
requirements to less stringent disposal
requirements of another environmental
statute); see also Hazardous Waste
Treatment Council v. EPA, 886 F. 2d
355, 362—63 (D.C. Cir. 1989) noting
stringency of the minimize threat
standard in RCRA section 3004 (m), and
further explaining why that requirement
justifies LDR standards more stringent
than those developed pursuant to less
stringent statutory standards).

Another general recommendation is
that EPA should extend the deferral to
all soils, debris and PCB bulk product
waste that contain listed hazardous
waste, as well as for soils that are
hazardous waste due to the exhibition of
a TC for a metal. EPA has not received
any hard information, or any convincing
reasons, why the Phase IV requirements
should be impeding treatment of soils
contaminated with listed hazardous
wastes. As already explained, the rules
allow generators the option of treating
the soil to the standards for process
wastes, see 40 CFR 268.49(b), in which
case there is no requirement to treat
CSTs. Moreover, this alternative (to treat
soil to meet the standards for listed
hazardous waste) represents the status
quo before the Phase IV rule (i.e. it
merely restates already-existing
regulatory requirements), so that one
cannot properly attribute to the Phase IV
rule any impediment to remediating
these contaminated soils. Generators
thus can continue to operate as they did
before promulgation of the Phase IV
rule.

V. State Authorization

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
hazardous waste program within the

State. Following authorization, we
maintain independent enforcement
authority under sections 3007, 3008,
3013, and 7003 of RCRA, although
authorized States have enforcement
responsibility. A State would become
authorized for today’s proposed PCB
treatment standard for contaminated
soil by following the approval process
described under 40 CFR 271.21. See 40
CFR 271 for the overall standards and
requirements for authorization.

Like all land disposal restriction
treatment standards, today’s changes are
proposed under the authority of 3004(g)
and (m) of RCRA. These statutory
provisions were enacted as part of the
Hazardous and Solid Waste
Amendments (HSWA) of 1984. Under
section 3006(g) of RCRA, new
requirements promulgated under the
authority of statutory provisions added
by HSWA go into effect in authorized
States at the same time as they do in
unauthorized States—as long as the new
requirements are more stringent than
the requirements a State is currently
authorized to implement.

Authorized States are not required to
modify their programs when we
promulgate changes to Federal
requirements that are less stringent than
existing Federal requirements. This is
because RCRA section 3009 allows the
States to impose (or retain) standards
that are more stringent than those in the
Federal program. (See also 40 CFR
271.1(i)). Therefore, States that are
authorized for the LDR program are not
required to adopt today’s changes, and
these changes do not go into effect until
the State revises its LDR program
accordingly. However, we encourage
States to allow compliance with the new
PCB treatment standard for
contaminated soil if they have the
ability under State law to waive existing
land disposal restriction treatment
standards, or if they have adopted them
but are not yet authorized. Again, if a
State is not currently authorized for the
LDR program, we will implement the
new treatment standard in that State.

VI. Regulatory Assessments

A. Executive Order 12866

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether a regulatory
action is “significant’” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the economy

of $100 million or more or adversely affect
in a material way the economy, a sector of
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the economy, productivity, competition, jobs,
the environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken or
planned by another agency;

(3) materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or

(4) raise novel legal or policy issues arising
out of legal mandates, the President’s
priorities, or the principles set forth in the
Executive Order.

OMB has determined that this rule is
not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.”

Economic Assessment

We estimated the costs of today’s final
rule to determine if it is a significant
regulation as defined by the Executive
Order. The analysis considered
compliance cost savings from the
deferral and resulted in cost savings. A
detailed discussion of the methodology
used for estimating the costs, economic
impacts and the benefits attributable to
today’s final rule, followed by a
presentation of the cost, economic
impact and benefit results were
prepared and documented in the
following report: ‘“Economic
Assessment of the Deferral of Phase IV
Land Disposal Restriction Treatment
Standards for Polychlorinated
Biphenyls (PCBs) as an Underlying
Hazardous Constituent in Contaminated
Soils.” This report can be found in its
entirety in the docket for today’s final
rule. A summary of the report is
provided below.

1. Methodology

To estimate the cost savings
associated with today’s final rule
deferring of CST requirements for PCB-
containing hazardous soils, the Agency
estimated the difference between the
costs that would have been incurred in
the absence of the deferral and the costs
estimated under the post-regulatory
environment with the deferral. The cost
savings are reported based upon a shift
of more expensive baseline treatment
technologies (incineration, thermal
desorption or nonthermal treatment for
PCB-containing hazardous waste soils
that exhibit a TC for metal) followed by
immobilization of the residue to less
expensive post-regulatory treatment
including immobilization of soils
exhibiting a TC for metal soils.
Although generally placing soils that are
metal contaminated are prohibited from
being combusted, all of the
contaminated soils affected by this

rulemaking have incineration as an
option. Only soils with an insignificant
organic content are prohibited from
combustion as a treatment technology.
Soils with PCBs at levels greater than 10
ppm are considered to have sufficient
organic content. See May 23, 1994
memo from Elliott Laws to Waste
Management Directors I—X for further
details.

2. Results

(a) Volume

The procedure for estimating the
volumes of PCB-containing hazardous
wastes affected by today’s final rule is
detailed in the background document
“Economic Assessment of the Deferral
of Phase IV Land Disposal Restriction
Treatment Standards for
Polychlorinated Biphenyls (PCBs) as an
Underlying Hazardous Constituent in
Contaminated Soils,” which was placed
in the docket for today’s final rule. To
estimate volumes of TC hazardous PCB
contaminated soils affected by this
rulemaking, the Agency looked at data
received from a waste treatment firm
and extrapolated it national estimates of
soils remediated using Biennial
Reporting Systems data. The Agency
estimates annual affected soil volumes
to be 86,500 tons.

(b) Costs

The Phase IV LDR final rule ¢ applied
a requirement to treat all TC metal waste
(i.e., wastes that are hazardous because
they exhibit the toxicity characteristic
for selected metals and carry the
corresponding EPA hazardous waste
number D004 through D011) for CSTs
reasonably expected to be present.5 In
practical terms, this means that ifa
hazardous waste that is only hazardous
for metal constituents also contains
organic constituents above the UTS
levels, those underlying organic
constituents must also be treated to the
UTS level if the waste is to be land
disposed.® For PCBs, the UTS level is 10

ppm.”:8

463 FR 28556, May 26, 1998.

540 CFR 268.4(e).

6Land disposal is defined under the Resource
Conservation and Recovery Act (RCRA) broadly to
include virtually all types of land-based solid waste
management units such as landfills, waste piles,
and surface impoundments.

7 See 40 CFR 268.48 for the UTS level of PCB
nonwastewaters at 10 ppm.

8 The numerical treatment levels that must be met
before a given waste can be land disposed, like the
10 ppm UTS level for PCBs, are based on a specific
best demonstrated available technology (BDAT). For
metals, the numerical treatment standards are based
on immobilization. The BDAT for many organic
constituents, including PCBs, is incineration. While
the BDAT does not have to be used to reach the
numerical treatment levels, the BDAT is often used
in practice.

The Phase IV LDR final rule also
established an alternative set of
treatment standards for hazardous soils.
These alternative standards were
designed to encourage cost-effective
cleanup of hazardous contaminated
soils that are subject to LDRs. Prior to
the Phase IV LDRs, hazardous soils were
required to comply with the traditional
technology-based treatment standards
developed for processed industrial
hazardous waste. These treatment
standards often proved to be
inappropriate (e.g., not cost effective)
and unachievable (e.g., did not account
for heterogeneous soil matrices) when
applied to hazardous constituents
present in soils. For example, in the
case of TC metal soils containing PCBs,
treating both metals and PCBs would
entail a combination of treatment
technologies. These technologies most
likely would consist of incineration (or
other thermal treatment) to destroy the
PCBs, followed by immobilization of the
ash to prevent the metallic constituents
from leaching. This treatment approach
is problematic because (1) it is
expensive, (2) it destroys the soil, which
is a valuable natural resource, and (3)
incineration of metal bearing waste and/
or soils is generally considered to be
impermissible dilution (because it may
allow metals to volatilize and enter the
atmosphere) unless it has sufficient
organic content to justify treatment. The
alternative soil treatment standards
provide more flexible, less stringent
treatment requirements that, for many
contaminants, are achievable using a
variety of non-thermal treatment
alternatives. For instance, a site may
now choose to (1) reduce hazardous
constituents by at least 90 percent of
their initial concentration, or (2) meet
ten times the applicable universal
treatment standard.® Thus, for TC metal
soils that contain PCBs, the PCBs
currently must be treated to either 90
percent reduction or to 100 ppm (which
is 10 times the UTS level), whichever is
greater, prior to land disposal. EPA
intended that these alternative treatment
standards would allow soils to be
treated using non-combustion treatment
technologies.

To estimate costs saving resulting
from this rule, EPA examined a number
of thermal and non-thermal treatment
technologies for PCBs and TC metals
along with their estimated costs and
commercial availability. The Agency
then took the estimated soil volumes
and assigned treatment trains to
percentages of the affected volume (e.g.
10 percent of affected soils are estimated
to be treated through in-situ

940 CFR §268.49.
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technologies) in both the baseline (i.e.
pre-regulation) and post-rule. EPA’s
estimate of cost savings is the difference
between the more expensive baseline
treatment remedies (e.g. incineration)
and the less expensive post-rule
treatment remedies (e.g. stabilization).
The baseline treatment remedies are
more expensive because they require
treatment of both PCBs and metal
whereas the post-rule treatment
remedies only require treatment of
metals for the affected soils. The extent
of the cost savings from the deferral of
LDR treatment standards for TC metal
PCB-containing hazardous waste soils
depends on the decision whether to
remediate the site, the decision to
switch to in-situ clean-up remedies
(avoiding LDR treatment standards) and
the decision to pursue other
administrative remedies such as
treatability variances. As the result, EPA
has estimated the incremental treatment
cost savings attributable to the deferral
of the Phase IV LDR treatment standards
for PCBs as a CST in hazardous soils to
be $47.6 million annually. EPA notes
that these cost savings are not new
savings under the Land Disposal
Restriction program. Rather, these cost
savings are saving previously provided
from the PCB disposal rule (63 FR
34384, June 29, 1998). The PCB disposal
rule allowed greater flexibility in the
types of land disposal units that PCB-
contaminated remediation waste could
be placed in including RCRA Subtitle C
hazardous waste landfills for soils with
PCB concentrations greater than 50 ppm
and Part 258 RCRA nonhazardous
landfills for soils with PCB
concentrations less than 50 ppm. See 40
CFR 761.61(a)(5)(ii)&(iii).

(c) Economic Impacts

EPA has not completed an economic
impact analysis with today’s final rule
due to uncertainty regarding the identity
of owner/operators of affected sites.
Because this final rule results in cost
savings mentioned above, any economic
impacts would be favorable to affected
entities. Because affected entities would
be subject to less stringent treatment
requirements for PCBs in TC
contaminated soils, they would only
have to treat the metals in the soil
which would mean lower treatment
costs and therefore less expensive site
cleanups.

(d) Benefits

The primary benefit of this final rule
is to encourage remediation of soils
contaminated with both TC metals and
PCB soils. The Economic Analysis
completed for this rule documents a list
of public commenters who have

stipulated that they are not conducting
cleanups under current regulations.
These additional clean ups will reduce
the potential for environmental releases
of hazardous constituents, given the
increased treatment of TC metals and
placement of these soils into secure land
disposal units.

B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et. seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small
business; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives ‘““which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. Sections 603 and 604. Thus, an
agency may certify that a rule will not
have a significant economic impact on
a substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. The overall economic impact of
today’s final rule to defer LDR treatment
standards for TC metal PCB-containing
hazardous waste soils results in cost
savings of $47.6 million (for additional
detail see cost savings discussion
above). We have therefore concluded
that today’s final rule will relieve
regulatory burden for all small entities.

C. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not include a federal mandate that
may result in estimated costs of $100
million or more to either state, local, or
tribal governments in the aggregate. The
rule would not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon state,
tribal or local governments. States,
tribes and local governments would
have no compliance costs under this
rule. It is expected that states will adopt
this rule, and submit it for inclusion in
their authorized RCRA programs, but
they have no legally enforceable duty to
do so. For the same reasons, EPA also
has determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect local
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governments. Thus, today’s rule is not
subject to the requirements of Sections
202 and 205 of UMRA.

D. Paperwork Reduction Act

The information collection
requirements in this final rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. EPA has prepared and
Information Collection Request (ICR)
document: OSWER ICR No. 1442.15
(LDR Phase IV), and a copy may be
obtained from Sandy Farmer,
Collections Strategies Division; U.S.
Environmental Protection Agency
(2822); 1200 Pennsylvania Ave. N.-W.,
Washington, D.C. 20460-0002, by e-mail
at farmer.sandy@epamail.epa.gov, or by
calling (202) 260-2740. A copy may also
be downloaded off the internet at http:/
/www.epa.gov/icr.

EPA believes the changes in this final
rule to the information collection do not
constitute a substantive or material
modification. This rule would not
change any of the information collection
requirements that are currently
applicable RCRA Land Disposal
Restrictions Phase IV except to possibly
reduce those requirements by requiring
fewer references to PCBs. There is no
net increase in recordkeeping and
reporting requirements (if anything,
there may be a slight decrease, as just
noted). As a result, the reporting,
notification, or recordkeeping
(information) provisions of this rule will
not need to be submitted for approval to
the Office of Management and Budget
(OMB) under section 3504(b) of the
Paperwork Reduction Act, 44 U.S.C.
3501 et. seq.

E. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in

Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

F. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

G. Executive Order 12898:
Environmental Justice

Under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,” as well as through EPA’s
April 1995, “Environmental Justice
Strategy, OSWER Environmental Justice
Task Force Action Agenda Report,” and
National Environmental Justice
Advisory Council, EPA has undertaken
to incorporate environmental justice
into its policies and programs. EPA is
committed to addressing environmental
justice concerns, and is assuming a
leadership role in environmental justice
initiatives to enhance environmental
quality for all residents of the United
States. The Agency’s goals are to ensure
that no segment of the population,
regardless of race, color, national origin,
or income, bears disproportionately
high and adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities,
and all people live in clean and
sustainable communities. To address
this goal, EPA considered the impacts of
this final rule on low-income
populations and minority populations
and concluded.

Today’s final rule is intended to
encourage aggressive remediation of
contaminated soils, and thus, and to
benefit all populations. As such, this
rule is not expected to cause any

disproportionately high and adverse
impacts to minority or low-income
communities versus non-minority or
affluent communities.

H. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have ‘“‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. EPA has
determined that this rule, would not
have ““federalism implications” within
the meaning of Executive Order 13132.
This is because the rule would not
impose any direct effects on States,
would not preempt State law, and
would not constrain State
administrative discretion. In fact, States
need not even adopt this final rule as
part of their authorized programs. Thus,
the Executive Order does not apply to
this rule.

1. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
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Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Today’s rule does not
create a mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is [OR is not] a “major rule”
as defined by 5 U.S.C. 804(2). This rule
will be effective.

List of Subjects in 40 CFR Part 268

Environmental protection, Hazardous
waste, Reporting and recordkeeping
requirements.

Dated: December 15, 2000.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, chapter 1, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 268—LAND DISPOSAL
RESTRICTIONS

1. The authority citation for Part 268
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924.

Subpart C—[Amended]

2. Section 268.32 is added to subpart
C to read as follows:

§268.32 Waste specific prohibitions—
Soils exhibiting the toxicity characteristic
for metals and containing PCBs.

(a) Effective December 26, 2000, the
following wastes are prohibited from
land disposal: any volumes of soil
exhibiting the toxicity characteristic
solely because of the presence of metals
(D004—D011) and containing PCBs.

(b) The requirements of paragraph (a)
of this section do not apply if:

(1)(i) The wastes contain halogenated
organic compounds in total
concentration less than 1,000 mg/kg;
and

(ii) The wastes meet the treatment
standards specified in Subpart D of this
part for EPA hazardous waste numbers
D004—D011, as applicable; or

(2)(i) The wastes contain halogenated
organic compounds in total
concentration less than 1,000 mg/kg;
and

(ii) The wastes meet the alternative
treatment standards specified in
§ 268.49 for contaminated soil; or

(3) Persons have been granted an
exemption from a prohibition pursuant
to a petition under § 268.6, with respect
to those wastes and units covered by the
petition; or

(4) The wastes meet applicable
alternative treatment standards
established pursuant to a petition
granted under § 268.44.

3. Appendix III to Part 268 is added
to subpart C to read as follows:

Appendix III to Part 268—List of
Halogenated Organic Compounds
Regulated Under § 268.32

In determining the concentration of HOCs
in a hazardous waste for purposes of the
§268.32 land disposal prohibition, EPA has
defined the HOCs that must be included in
a calculation as any compounds having a
carbon-halogen bond which are listed in this
Appendix (see § 268.2). Appendix III to Part
268 consists of the following compounds:

e

. Volatiles

. Bromodichloromethane

. Bromomethane

. Carbon Tetrachloride

. Chlorobenzene

. 2-Chloro-1,3-butadiene

. Chlorodibromomethane

. Chloroethane

. 2-Chloroethyl vinyl ether

. Chloroform

10. Chloromethane

11. 3-Chloropropene

12. 1,2-Dibromo-3-chloropropane
13. 1,2-Dibromomethane

14. Dibromomethane

15. Trans-1,4-Dichloro-2—butene
16. Dichlorodifluoromethane
17. 1,1-Dichloroethane

18. 1,2-Dichloroethane

19. 1,1-Dichloroethylene

20. Trans-1,2-Dichloroethene
21. 1,2-Dichloropropane

O XN T WN =

22.
23.

Trans-1,3-Dichloropropene
cis-1,3-Dichloropropene

24. lodomethane

25.

Methylene chloride

26. 1,1,1,2-Tetrachloroethane
27.1,1,2,2-Tetrachloroethane
28. Tetrachloroethene

29. Tribromomethane

30. 1,1,1-Trichloroethane

31.
32.
33.

1,1,2-Trichloroethane
Trichlorothene
Trichloromonofluoromethane

34. 1,2,3-Thrichloropropane

35.

Vinyl Chloride

1II. Semivolatiles

©O© 0N U b WN =

. Bis(2-chloroethoxy)ethane

. Bis(2-chloroethyl)ether

. Bis(2-chloroisopropyl)ether
. p-Chloroaniline

. Chlorobenzilate

. p-Chloro-m-cresol

. 2-Chloronaphthalene

. 2-Chlorphenol

. 3-Chloropropionitrile

10. m-Dichlorobenzene

. o-Dichlorobenzene
. p-Dichlorobenzene
. 3.3'-Dichlorobenzidine

14. 2,4-Dichlorophenol

. 2,6-Dichlorophenol

16. Hexachlorobenzene

17. Hexachlorobutadiene

18. Hexachlorocyclopentadiene
19. Hexachloroethane

20. Hexachloroprophene

. Hexachlorpropene
. 4,4'-Methylenebis(2-chloroanaline)
. Pentachlorobenzene

24. Pentachloroethane

. Pentachloronitrobenzene

26. Pentachlorophenol

27. Pronamide

28. 1,2,4,5-Tetrachlorobenzene
29. 2,3,4,6-Tetrachlorophenol
30. 1,2,4-Trichlorobenzene

1v.

1.
2.
3.

. 2,4,5-Trichlorophenol

. 2,4,6-Trichlorophenol

. Tris(2,3-dibromopropyl)phosphate
. Organochlorine Pesticides

Aldrin

. alpha-BHC

. beta-BHC

. delta-BHC

. gamma-BHC
. Chlorodane

DDD

. DDE

DDT

. Dieldrin

. Endosulfan I

. Endosulfan II

. Endrin

. Endrin aldehyde
. Heptachlor

. Heptachlor epoxide
. Isodrin

. Kepone

. Methoxyclor

. Toxaphene

Phenoxyacetic Acid Herbicides

2,4-Dichlorophenoxyacetic acid
Silvex
2,4,5-T
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V. PCBs 2. Hexachlorodibenzofuran adding a reference to new footnote
1. Aroclor 1016 3. Pentachlorodibenzo-p-dioxins number (8) to the entry for “Total PCBs
2. Aroclor 1221 4. Pentachlorodibenzofuran (sum of all PCB isomers, or all
3. Aroclor 1232 5. Tetrachlorodibenzo-p-dioxins Aroclors),” and adding footnote (8), to
4. Aroclor 1242 6. Tetrachlorodibenzofuran d as f ’H ) ’
5. Aroclor 1248 7. 2,3,7,8-Tetrachlorodibenzo-p-dioxin read as follows:
t;' ‘Riggg; 13(533 §268.48 Universal treatment standards.
8. PCBs not otherwise specified Subpart D—[Amended] * * * * *
. . * x %
VI. Dioxins and Furans 4. In §268.48(a) Table UTS-Universal (a)
1. Hexachlorodibenzo-p-dioxins Treatment Standards is amended by
Wastewater Nonwastewater
Standard Standard

Regulated Constituent Common Name

CAS® Number

Concentration in

Concentration in mg/I2 unless
mg/I2 noted as “mg/I
TCLP”
* * * * *
Total PCBs (sum of all PCB isomers, or all Arcolors)8 ...........ccoccevvieiiiinieeniieenie e 1336-36-3 0.10 10

*

* *

8 This standard is temporarily deferred for soil exhibiting a hazardous characteristic due to D004-D011 only.

* * * * *

5. Section 268.49 is amended by
revising paragraph (d) to read as
follows:

§268.49 Alternative LDR treatment
standards for contaminated soil.
* * * * *

(d) Constituents subject to treatment.
When applying the soil treatment
standards in paragraph (c) of this
section, constituents subject to
treatment are any constituents listed in
§ 268.48 Table UTS-Universal
Treatment Standards that are reasonably
expected to be present in any given
volume of contaminated soil, except
flouride, selenium, sulfides, vanadium,
zinc, and that are present at
concentrations greater than ten times
the universal treatment standard. PCBs
are not constituent subject to treatment
in any given volume of soil which
exhibits the toxicity characteristic solely

because of the presence of metals.
* * * * *

[FR Doc. 00-32670 Filed 12—22—-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL—-6921-9]

Montana: Final Authorization of State
Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: On May 9, 2000, we
published an Immediate Final Rule at
65 FR 26750 to authorize changes to
Montana’s hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). At that time, we
determined that the changes to
Montana’s hazardous waste program
satisfied all requirements for final
authorization and authorized the
changes through an Immediate Final
Rule. The Immediate Final Rule was to
be effective on August 7, 2000 unless
significant written comments opposing
the authorization were received during
the comment period. At the same time,
in the event we received written
comments, we also published a
Proposed Rule at 65 FR 26802 to
authorize these same changes to the
Montana hazardous waste program.

As a result of comments received on
the Immediate Final Rule, we withdrew
the Immediate Final Rule on August 8,
2000 at 65 FR 48392 and went forward
with the Proposed Rule. By this action,
we are issuing a Final Rule authorizing
the changes to the Montana hazardous
waste program as listed in the
Immediate Final Rule at 65 FR 26750
and responding below to each of the
comments received.

DATES: This authorization will be
effective on December 26, 2000.

ADDRESSES: You can view and copy
Montana’s application at the following
addresses: Air and Waste Management
Bureau, Montana Department of
Environmental Quality, Metcalf
Building, 1520 East Sixth Avenue,

Helena, MT 59620 , Phone (406) 444—
1430; and U.S. EPA Region VIII,
Montana Office, 301 South Park
Avenue, Federal Building, Helena, MT
59626, phone (406) 441-1130 ext 239.
FOR FURTHER INFORMATION CONTACT: Kris
Shurr, EPA Region VIII, 999 18th Street,
Suite 300, Denver, CO 80202—-2466,
Phone (303) 312—6139; or Eric Finke,
Waste and Toxics Team Leader, 301
South Park Avenue, U.S. EPA Montana
Office, 301 South Park Avenue, Federal
Building, Helena, MT 59626, Phone
(406) 441-1130 ext 239.

SUPPLEMENTARY INFORMATION: The reader
should also refer to the Proposed Rule
at 65 FR 26802 and the Immediate Final
Rule at 65 FR 26750, both published on
May 9, 2000.

We received written comments from
four parties during the comment period,
two of which opposed the authorization.
One comment expressed concern that
Montana has more programs than the
State can afford and it appeared that
EPA wants to put more people out of
business. Two comments expressed
concern that this authorization would
make Montana’s rules more stringent
than the Federal rules. One of these
commenters later withdrew this
comment but noted that StATS (EPA’s
database containing the status of Federal
rule adoptions for each State) showed
that Montana had not yet adopted EPA’s
less stringent Land Disposal Restrictions
(LDR) rules and that it was odd and
confusing that EPA plans to authorize
Montana for some rules that are no
longer effective. Another comment
expressed concern that Montana has not
been able to retain sufficient trained



81382

Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

staff to adequately implement the
Corrective Action program; one
comment asked EPA to clarify that
Montana cannot enforce HSWA rules
until Montana adopts them; and one
comment asked EPA to clarify that EPA
cannot enforce non-HSWA requirements
until Montana adopts them. Finally,
three comments addressed EPA’s
statement in the Immediate Final Rule
that EPA “‘retains the authority to take
enforcement actions regardless of
whether the State has taken its own
actions”. Specifically, these three
comments stated that in light of the
Eighth Circuit decision in Harmon
Industries, Inc. v. Browner, 1919 F. 3d
894 (8th Circuit 1999), EPA has no
authority under RCRA to bring an
enforcement action against a company
that has already settled with an
authorized State agency for the same
violations.

A. Statutory Framework

Congress enacted RCRA in 1976 to
provide nationwide protection against
environmental and health dangers
arising from the generation,
management, and disposal of waste.
Congress’ overriding concern was ‘“‘the
effect on the population and the
environment of the disposal of
discarded hazardous wastes—those
which by virtue of their composition or
longevity are harmful, toxic, or lethal”
and “present a clear danger to the health
and safety of the population and to the
quality of the environment.”” 1 Both the
statutory text and legislative history
make clear that Congress considered the
problems associated with hazardous
waste management to be national in
scope. See, e.g., RCRA 1003(b), 42
U.S.C. 6902(b), establishing a “‘national
policy” that hazardous waste should be
treated, stored or disposed to minimize
its threat; RCRA 1003(a)(4) and (5), 42
U.S.C. 6902(a)(4) and (5). Subtitle C of
RCRA, sections 3001-3023, establishes a
“cradle-to-grave” regulatory structure
overseeing the safe treatment, storage,
and disposal of hazardous waste.2 42
U.S.C. 6921-6939e. EPA believes it is
clear that the protective management of
hazardous waste is the central policy
objective underlying RCRA Subtitle C.

To achieve its goal of nationwide
protection, Congress established a
system that relies on both the Federal
and State governments. Congress
established some statutory requirements
governing hazardous waste management
and directed EPA to establish additional

1H.R. Rep. No. 94-1491 at 3, 11 (1976), reprinted
in 1976 U.S.C.C.A.N. 6238, 6241.

2 United Technologies v. EPA, 821 F.2d 714, 716
(D.C. Cir. 1987).

standards governing the identification of
hazardous waste, RCRA 3001, and the
management of such hazardous waste
by generators, RCRA 3002; transporters,
RCRA 3003; and treatment, storage and
disposal facilities, RCRA 3004. 42
U.S.C. 6921-6924. Congress also
established a permit requirement for
hazardous waste treatment, storage, and
disposal facilities in RCRA 3005 and
directed EPA to establish regulations
governing permitting. These statutory
and regulatory requirements make up
the Federal hazardous waste
management program. See 40 CFR parts
124, 260-270, and 273.

Congress also established a process in
RCRA 3006 of Subtitle C allowing States
to request EPA to authorize a qualified
State program. 42 U.S.C. 6926. The State
hazardous waste “program’ consists of
statutes and regulations issued by the
State prior to authorization that EPA
determines are equivalent to the
Federally-issued hazardous waste
program and meet other statutory
authorization requirements. Once
authorized, a State may carry out its
authorized program “‘in lieu of the
Federal program under * * * subtitle
[C] in such State and * * * issue and
enforce permits for the storage,
treatment, or disposal of hazardous
waste.” RCRA 3006(b).

When EPA authorizes a provision of
a State-issued statute or regulation, that
requirement replaces the equivalent,
Federally-issued requirement, and
becomes the Federal requirement
governing regulated parties in the State.
Authorization federalizes the State-
issued requirement so that it becomes a
requirement of RCRA Subtitle C. A
regulated party complying with
authorized State-issued requirements is
also complying with Federal
requirements.?

The authorized State-issued laws also
retain their status as independent State
requirements. RCRA 3009 allows States
to retain the authority to regulate
hazardous waste within the national
framework established in RCRA Subtitle
C and regulations promulgated by EPA.
42 U.S.C. 6929. State requirements,
however, may be no less stringent than
those authorized under RCRA Subtitle
C.

RCRA 3006(b) also gives EPA the
power to authorize a qualified State ““to

3Not all Federally-issued Subtitle C requirements
are superseded in States with authorized programs.
Federal requirements found in the 1984 Solid and
Hazardous Waste Amendments (HSWA) and
attendant regulations apply directly in all States,
even those with authorized programs, until EPA
authorizes equivalent State-issued requirements. 42
U.S.C. 6926(g). See 50 FR 28702 and 28728-28733
(July 15, 1985).

issue and enforce permits” for
treatment, storage, and disposal (TSD)
facilities. Congress used RCRA 3006(d)
to clarify the effect of authorization on
the permits so that any permit issued by
a State with an authorized program
“shall have the same force and effect as
action taken by the Administrator under
this subtitle.” After EPA authorizes
State permitting, the State rather than
EPA issues any new permits and TSD
facilities in such a State generally do not
need to get a second permit from EPA,
as they did prior to authorization.4

B. Responses to Comments Received

(1) Comment: “Montana does not
need to expand any more programs, we
have more now than the people in this
State can afford. Sounds [to] me like you
want to put some more people out of
business or drive them out of this
State!”

EPA’s response: Our authorization of
Montana’s application would not add
new programs in Montana. Instead, it
would merely authorize regulations that
Montana adopted in 1995 to update a
program that it has operated since 1984.
RCRA requires that States continue to
adopt new Federal rules for hazardous
waste in order for States to continue to
regulate hazardous waste under the
Federal program. Before we authorize
Montana’s newly adopted hazardous
waste rules, handlers of hazardous
waste in Montana are actually subject to
regulation by both Montana and EPA.
After we authorize Montana’s rules, as
we are doing today, the primary
responsibility for implementing those
rules rests with Montana, and EPA’s
primary role becomes one of oversight.

(2) Comment: The commenters noted
that the rules that EPA proposes to
approve are more stringent than current
Federal rules in some cases. The
commenters noted that Montana cannot
adopt rules that are more stringent than
Federal rule and objected to EPA’s
approval until EPA provides assurance
that the program elements that EPA is
approving are not those in the
application package, but are in fact
Montana’s December 1999 updated
rules.

EPA’s response: States must formally
adopt rules before they can apply to
EPA for approval. As a result, our
review and authorization of State rules
lags behind the State’s own rulemaking
process. RCRA allows States one year to
adopt new Federal rules where no State

41f the permit contains Federally-issued
requirements issued pursuant to the Hazardous and
Solid Waste Amendments of 1984 (HSWA) and the
State has not been authorized for those
requirements, the facility must obtain a permit from
EPA for the HSWA requirements.
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statutory change is necessary and two
years where a State statutory change is
necessary. The process of application,
review, and authorization of those
newly adopted rules may take an
additional year or more, particularly if
a State’s rules must subsequently be
changed to establish equivalence to
their Federal counterparts.

In 1993 and 1996, EPA revised some
of the Federal Land Disposal Restriction
rules (LDRs) to be less stringent than the
original LDR rules. This occurred after
Montana had already adopted the
original LDR rules. Montana adopted
the less stringent LDR rules in December
1999, but has not yet applied to EPA for
authorization. When Montana applies
for authorization of the less stringent
LDR rules and if we find that Montana’s
LDR rules are equivalent to EPA’s, we
will authorize those rules in a later
Federal Register action. Because
Montana’s current application contains
other rules which were not made less
stringent by EPA, we believe it is more
expedient to authorize Montana’s
application now rather than wait until
Montana submits an application
containing the less stringent rules.

(3) Comment: The comment noted
that StATS (EPA’s data base containing
the status of Federal rule adoptions for
each State) shows that Montana has not
yet adopted EPA’s less stringent LDR
rules. The comment also noted that
Montana has in reality already adopted
the less stringent LDR rules and found
it rather odd and confusing that EPA
plans to authorize Montana for some
rules that are no longer effective.

EPA’s response: At the time this
comment was prepared, it may have
been true that StATS incorrectly
displayed the status of Montana’s rule
adoptions. However, as of June 30, 2000,
StATS correctly displayed the adoption
status of the rules in question.

For the second half of this comment,
we refer the reader to comment number
2 above and add the following
information: Whenever EPA modifies a
rule, regardless of whether the change is
to a less or a more stringent version, the
lag between State adoption and EPA
authorization may cause EPA to find
itself authorizing a State for a rule
which has already been changed. The
apparent confusion will be cleared up
when Montana submits an authorization
update application which includes the
less stringent LDR rules.

(4) Comment: Montana is unable to
retain sufficient, multi-discipline
trained, permanent staff to administer
the Corrective Action program.

EPA’s Response: As part of our review
of Montana’s hazardous waste program,
we conducted Capability Assessments

in 1994 and 2000 which examined
precisely this question. These Capability
Assessments are available through a
Freedom of Information Act request or
they may be viewed at the EPA Montana
Office in Helena, Montana or at the EPA
Region 8 office in Denver, Colorado.

EPA’s 1994 Capability Assessment
revealed that Montana had experienced
some of the difficulties described in the
comment. However, EPA’s 2000
Capability Assessment revealed that
Montana’s Department of
Environmental Quality (DEQ) and the
Montana Legislature implemented
several important changes since the
time period described in the comment.
These changes resulted in significant
improvements in retention of qualified
staff. The current staff and management
within the DEQ hazardous waste
program collectively have many years of
experience in a variety of relevant
technical and environmental program
areas. We believe that the current mix
of skills, experience, and retention in
DEQ’s hazardous waste program is
sufficient to implement the Corrective
Action program.

(5) Comment: EPA should clarify that
Montana has no authority to enforce
HSWA rules until the State adopts
them. (The comment referred to EPA’s
statement in the Immediate Final Rule
that EPA and Montana have agreed to
joint permitting and enforcement for
those HSWA requirements for which
Montana is not yet authorized.)

EPA’s response: Under a previous
long-standing agreement, EPA and
Montana have agreed that, when
necessary, the agencies will issue a
single, jointly-prepared permit
document containing the signatures and
authorities of both agencies. This
agreement addresses the potential
situation in which Montana would not
yet be sufficiently authorized to issue
the entire permit by itself. Under this
arrangement, Montana issues the permit
requirements for which it is authorized
and EPA issues those permit
requirements for which Montana is not
authorized. The single joint permit
would have in it all of the relevant
Federal and State requirements and
would substantially reduce the
possibility of conflicting and
duplicative requirements that might
exist if EPA and Montana issued their
permits separately. Montana and EPA
would each oversee the permittee’s
implementation of their respective
permit requirements.

Under this agreement, each agency
retains its own independent
enforcement authority. EPA may enforce
requirements of Federal law, including
requirements of the authorized program

and any HSWA requirements for which
Montana has not yet been authorized.
Montana may enforce any requirement
of State law.

Although the preamble in the
Immediate Final Rule could have been
more clear, EPA did not contemplate
that Montana could enforce HSWA rules
before it had adopted them as State
rules.

(6) Comment: EPA should clarify that
it cannot enforce non-HSWA
requirements until Montana is
authorized to administer them. (The
comment referred to EPA’s statement in
the Immediate Final Rule that it retains
authority to enforce RCRA requirements
and suspend or revoke permits after
authorization occurs.)

EPA’s response: EPA may enforce
Federally-issued HSWA rules in any
State as soon as they are effective. EPA
may enforce non-HSWA requirements
in a base-authorized State like Montana
after it is authorized for State-issued
requirements equivalent to the Federal
non-HSWA requirements. EPA’s
preamble statement discussed the
enforcement authority which EPA
retains after the State is authorized.
Although it could have been more clear,
EPA’s statement did not refer to the
enforcement of unauthorized non-
HSWA rules.

(7) Comment: The commenters
objected to EPA’s assertion that EPA
retains authority to take enforcement
actions regardless of whether the State
has taken its own actions. They state
that under the decision in “Harmon”
EPA has no authority under RCRA to
bring an enforcement action against a
company that has settled with a State
agency for the same violations.

EPA’s Response:

Effect of Authorization on Federal and
State Enforcement

Authorization does not affect the
authority of the Federal or State
governments to take enforcement
actions in the State. RCRA authorizes
the Federal government to enforce the
Subtitle C hazardous waste program
independent of State enforcement and
States continue to have the authority to
enforce pursuant to State law.

EPA’s longstanding interpretation of
RCRA,5, that EPA may take an

5 See, e.g., In re Martin Elec., Inc., 2 E.A.D. 381,
385, 1987 WL 109670, at *3 (CJO 1987), holding
that “‘even if a State’s enforcement action is
adequate, such State action provides no legal basis
for prohibiting EPA from seeking penalties for the
same RCRA violation. EPA’s decision whether to
defer to a prior State action is a matter of
enforcement discretion and policy.” This
interpretation is also is embodied in regulatory text
that makes clear EPA’s view that it retains

Continued
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enforcement action regardless of
whether a State with an authorized
program has taken action, is based on
the language of RCRA and Congress’
intent at the time of enactment and
subsequent amendment.

RCRA 3008(a) grants EPA the power
to enforce RCRA Subtitle C
requirements in all States, regardless of
authorization. 42 U.S.C. 6928(a). The
only restriction placed on EPA’s ability
to bring an enforcement action in a State
with an authorized program is that EPA
give notification to a State prior to
issuing an order or commencing a civil
action. Similarly in RCRA 3008(a)(3)
and (c), Congress recognized that
authorization does not supplant Federal
enforcement when it gave EPA the
power to revoke a permit whether
“issued by the Administrator or the
State” after giving notification to the
State. Congress dispensed with even the
notification requirement in the
enforcement provisions creating
criminal RCRA violations, leaving
Federal power to enforce those laws
despite authorization. See, U.S. v.
MacDonald & Watson Waste Oil Co.,
933 F.2d 35 (1st Cir. 1991). Similarly,
Congress granted EPA broad
enforcement powers to issue orders or
initiate civil actions to require
Corrective Action at interim status
facilities in RCRA 3008(h), without
imposing any limitations connected to
authorization.®

Nothing in RCRA 3006 modifies
Federal enforcement authority. The
section does not address Federal
authority and, as discussed above, the
“in lieu of” provision in RCRA 3006(b)
operates only to substitute authorized
State-issued hazardous waste
requirements for Federally-issued
equivalents as requirements of Subtitle
C. RCRA 3006(d) also does not address
Federal enforcement. Although States
must have adequate enforcement

enforcement authority in authorized States. See
U.S. Response to Defendants’ Cross-Motion for
Summary Judgment, Power Engineering, which EPA
incorporates into this comment response together
with the other U.S. briefs place in the record of this
authorization decision. See also U.S. v. Power
Engineering Co., No. 97-B—1654, slip op. at 20-23
(ID. Colo. Nov. 24, 2000), concluding that
regulations reflect EPA’s position that the “only
restrictions on its authority to bring enforcement
actions are those explicitly stated in the RCRA.”

6 Congress also granted EPA broad inspection
authority without limitations related to
authorization. In RCRA 3007(a), Congress granted
representatives of both EPA and States with
authorized programs, access to enter and inspect
the records of places where hazardous waste
activities occur. RCRA 2002(c) authorizes EPA to
conduct investigations of RCRA’s criminal
provisions. Similarly, RCRA 3013 authorizes EPA to
order monitoring, analysis, and testing but imposes
no limitations related to authorization. See, Wyckoff
Co. v. EPA, 796 F.2d 1197 (9th Cir. 1986).

authority to become authorized, RCRA
3006(b), the State enforcement
provisions themselves are not part of the
State hazardous waste program that
becomes authorized to operate in lieu of
the Federal program. This is clear from
the language and structure of the statute,
because the enforcement section of
RCRA, as explained above, explicitly
contemplates Federal enforcement in
States with authorized programs. Thus,
Congress clearly did not intend that
State enforcement would operate in lieu
of Federal enforcement in such States.
Rather, Congress expressly established
the standards governing Federal
enforcement in States with authorized
programs in the enforcement section of
RCRA. In short, RCRA 3006(b) addresses
what gets enforced, not who may take
enforcement actions.

The provision which is titled “Effect
of State permit ”’ provides that any
action taken by a State under an
authorized program has the “same force
and effect” as an action of EPA’s
Administrator. This provision ensures
that State-issued permits have the same
force and effect as permits issued by
EPA. Absent this provision there could
have been some doubt as to whether a
facility operating under a permit from a
State with an authorized program had
complied with the requirement in RCRA
3005(a) that each TSD facility have a
RCRA permit.

Harmon Industries

In Harmon, the Eighth Circuit held
that RCRA precluded EPA from pursing
a civil action for violation of RCRA
against a company when Missouri, a
State with an authorized program, had
signed an agreement with the same
company that resolved claims based on
violations of Missouri regulations, and a
State court had embodied the settlement
in a consent decree. In dicta, the court
stated that EPA’s enforcement rights are
“triggered only after State authorization
is rescinded or the State fails to initiate
an enforcement action.” Harmon, 191
F.3d at 899.

It is the Federal government’s position
that the court did not correctly interpret
the law in Harmon.” The decision
conflicts with the better interpretation
of RCRA, discussed previously, which
authorizes EPA to maintain an
enforcement action despite action by a
State with an authorized hazardous
waste program. The court disregarded

7The Administrator of EPA, through the
Department of Justice, as well as the Solicitor
General, have stated that the Eighth Circuit did not
correctly interpret RCRA. See Petition for Rehearing
En Banc filed in Harmon on November 15, 1999,
and the U.S. Brief in Opposition to Petition for Writ
of Certiorari in Smithfield Foods, Inc. v. U.S. filed
July 2000.

the plain meaning of RCRA 3008(a)
which conditions EPA’s authority to
take enforcement actions only upon
notification to States with an authorized
program, with no other limitations.? The
Eighth Circuit also misinterprets RCRA
3006 based upon its unsupported
conclusion that the “administration and
enforcement of the hazardous waste
program are inexorably intertwined.”
See, U.S. v. Power Engineering Co., No.
97-B—1654, slip op at 15-17
(concluding that RCRA does not
intertwine administration and
enforcement). RCRA 3006(b) simply
provides that once authorization takes
place, selected State-issued
requirements replace selected Federally-
issued requirements as the controlling
body of Federal hazardous waste
requirements in that State. It does not
affect Federal enforcement authority.

Similarly, Harmon fails to recognize,
as discussed previously, that RCRA
3006(d) addresses State permits,
clarifying that any permit issued by a
State with an authorized program must
be given the “same force and effect” of
a permit issued by EPA. As the Colorado
district court noted in Power
Engineering, slip op. at 19, EPA’s
interpretation ““is the most reasonable
because it both gives effect to every
word of the statute, and does not
necessitate ‘harmonizing’ Section 6928
by adding restrictions on the EPA’s
enforcement power not found in the
plain language of that section.”

EPA also believes the Harmon court’s
conclusion that, under the principles of
res judicata, EPA is bound by a State
court suit is contrary to the Supreme
Court’s decision in Montana v. U.S., 440
U.S. 147 (1979). EPA authorization of a
State hazardous waste program is not
sufficient to bring EPA into privity with
the State or otherwise establish an
agency relationship. Power Engineering,
slip op at 29 (Harmon rests on
“unsupported expansion of the doctrine
of res judicata and provides no basis for
precluding Federal enforcement based
on “attenuated connection” of
authorization).

Finally, the Harmon decision is
fundamentally flawed because it fails to
recognize the Federal/State relationship
that Congress established in RCRA. Tt
has long been a Federal goal and EPA
policy to encourage and support State

8 Congress has already considered, and rejected
an explicit prohibition against EPA enforcement
unless the State failed to bring an action Legislative
History of the Solid Waste Disposal Act, 102d
Cong., 1st Sess. At 370 (Comm. Print 1991). In
addition, Congress demonstrated its intent not to
prevent EPA enforcement when it amended RCRA
in 1980 to eliminate the requirement that EPA give
States with authorized programs thirty days
notification prior to initiating action. Id. at 896.
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administration of the RCRA hazardous
waste management program. At the
same time, RCRA directs EPA to ensure
that hazardous wastes are managed
nationally in a responsible manner.
Recognizing both the States’ interest in
program administration and the national
interest in consistent and effective
implementation of the RCRA program,
RCRA provides for independent State
and Federal authority in States with
authorized programs. EPA must
maintain the ability to enforce RCRA in
a manner that ensures equal levels of
protection from hazardous waste
contamination for the entire nation.
Although EPA rarely takes an
enforcement action when a State has
taken an action with respect to the same
violator,® there are numerous
circumstances where national interests
must be protected. For example, EPA
must be able to act where a particular
violator operates facilities in several
States, all with varying degrees of
noncompliance. To rely on State-by-
State actions to address such patterns of
illegal activity would likely not result in
a comprehensive remedy addressing
corporate-wide mismanagement and
penalties commensurate with the scope
of illegal behavior. In addition, EPA
may know of a pattern of non-
compliance by different companies
nationwide that threatens to erode part
of the RCRA program and may therefore
place a high priority on an enforcement
action against a type of violation that is
lower on the State’s list of priorities.
EPA’s authority also may be required to
address situations where a facility’s
illegal behavior in one State results in
environmental contamination in a
neighboring State. Similarly EPA must
protect national interests in maintaining
a level playing field to ensure that law
abiding facilities are not at a
competitive disadvantage to facilities
that choose to violate the law. EPA
enforcement helps ensure that disparate
enforcement priorities between States
do not disadvantage those companies

9During fiscal years 1992 through 1994, EPA took
action after the conclusion of a State action in 30
cases under RCRA, the Clear Air Act, and the Clean
Water Act combined. During fiscal years 1994 and
1995, EPA took such action in a total of 18 cases.
During fiscal year 1996, EPA filed its own actions
following State action in four cases. Statement of
Steven A. Herman, Assistant Administrator, OECA,
USEPA, Before the Environment and Public Works
Committee, U.S. Senate, June 10, 1997, available in
LEXIS, Legis, Library, Congressional Hearings file,
and in Westlaw at 1997 WL 309230 *13. By
comparison, States took 8,643 enforcement actions
in fiscal year 1992; 11,881 in fiscal year 1993;
11,250 in fiscal year 1994; 9,785 in fiscal year 1995;
9,306 in fiscal year 1996; and 10,515 in fiscal year
1997. Enforcement and Compliance Assurance
Accomplishments Report, FY 1997, EPA-300-R—
98-003, July 1998, page 2—1 and Table A-6.

that operate in States with rigorous
environmental enforcement. See Power
Engineering, slip op at 27-28.

Rather than foster cooperative efforts
between EPA and the States, Harmon
offers an unreasonable statutory
interpretation which creates an
incentive for competition between
Federal and State governments. Some
courts would erroneously use the
Harmon rationale, to suggest that either
sovereign is prohibited from bringing an
action as a result of the action of the
other sovereign. See e.g., Treacy v.
Smithfield Foods Inc., Chancery No. 97—
80, Final Order (Cir. Ct. Isle of Wight
Co., Jan 5, 2000).

The suggestion in Harmon that, where
the State has acted, EPA must withdraw
authorization to take a civil enforcement
action is a drastic, impractical, and
lengthy remedy. At least one court
already has agreed that program
withdrawal is an inappropriate remedy,
stating that ‘“wholesale withdrawal of
State enforcement authority is a drastic
measure warranted only by drastic
circumstances” such as where there is
“clear evidence that the entire State
program has fallen into disrepair,”
CLEAN v. Premium Standard Farms,
Inc., slip op. at 52, 2000 U.S. Dist.
LEXIS 1990 (W.D. Mo. Feb 23, 2000)
(citing Clean Water Act legislative
history from 1972). Use of such a
measure, when faced with a case-
specific need for action, is unworkable
within the State-Federal partnership
scheme.

Conclusion

Because the Harmon court does not
have the authority to impose its
interpretation outside the Eighth Circuit
and because it is proper for EPA to
continue to exercise its enforcement
authority consistent with its
interpretation of RCRA, EPA is not
adopting the court’s interpretation of
RCRA in the State of Montana.1® EPA
therefore stands by its statement that
after authorization of Montana’s
hazardous waste program EPA may
continue to “take enforcement actions
regardless of whether the State has
taken its own actions.”

C. Administrative Requirements

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and, therefore, this action is not subject
to review by OMB. This action
authorizes State requirements for the
purpose of RCRA 3006 and imposes no

10 Harmon, however, is final and is binding on
EPA in that particular case.

additional requirements beyond those
imposed by State law. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
authorizes pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
tribal governments, as specified by
Executive Order 13084 (63 FR 27655,
May 10, 1998). This action will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

Under RCRA 3006(b), EPA grants a
State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
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Unanticipated Taking” issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian country,
Intergovernmental relations,
Incorporation by reference, Penalties,
Reporting and record keeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: December 14, 2000.
Patricia D. Hull,
Acting Regional Administrator, Region 8.
[FR Doc. 00-32843 Filed 12—22—-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[OPPTS-50638; FRL-6592-8]

RIN 2070-AB27

Significant New Uses of Certain
Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is promulgating
significant new use rules (SNURs) under
section 5(a)(2) of the Toxic Substances
Control Act (TSCA) for 40 chemical
substances which were the subject of
premanufacture notices (PMNs) and
subject to TSCA section 5(e) consent
orders issued by EPA. Today’s action
requires persons who intend to
manufacture, import, or process these
substances for a significant new use to
notify EPA at least 90 days before
commencing the manufacturing or
processing of the substance for a use
designated by this rule as a significant
new use. The required notice will
provide EPA with the opportunity to
evaluate the intended use, and if
necessary, to prohibit or limit that
activity before it occurs to prevent any
unreasonable risk of injury to human
health or the environment. EPA is
promulgating this SNUR using direct
final procedures.

DATES: The effective date of this rule is
February 26, 2001 without further

notice, unless EPA receives adverse
comment or notice of intent to submit
adverse comment before January 25,
2001. This rule shall be promulgated for
purposes of judicial review at 1 p.m.
(e.s.t.) on January 9, 2001.

If EPA receives adverse comment or
notice before January 25, 2001 that
someone wishes to submit adverse or
critical comments on EPA’s action in
establishing a significant new use rule
(SNUR) for one or more of the chemical
substances subject to this rule, EPA will
withdraw the SNUR before the effective
date for the substance for which the
comment or notice of intent to comment
is received and will issue a proposed
SNUR providing a 30-day period for
public comment.

ADDRESSES: Comments or notice of
intent to submit adverse or critical
comments may be submitted by mail,
electronically, or in person. Please
follow the detailed instructions for each
method as provided in Unit I. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, it is imperative
that you identify docket control number
OPPTS-50638 in the subject line on the
first page of your response.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Barbara
Cunningham, Acting Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: (202) 554—1404; e-mail address:

TSCA-Hotline@epa.gov.

For technical information contact:
James Alwood , Chemical Control
Division (7405), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (202) 260-1857; e-
mail address: alwood.jim@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture, import,
process, or use the chemical substances
contained in this rule. Potentially
affected categories and entities may
include, but are not limited to:

. NAICS Examples of poten-
Categories codes tially a?fected gntities
Chemical 325 Manufacturers, im-

manu- porters, proc-

facturers essors, and users
of chemicals

Petroleum | 324 Manufacturers, im-

and coal porters, proc-

product essors, and users

indus- of chemicals

tries

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table in this
unit could also be affected. The North
American Industrial Classification
System (NAICS) codes have been
provided to assist you and others in
determining whether or not this action
applies to certain entities. To determine
whether you or your business is affected
by this action, you should carefully
examine the applicability provisions in
title 40 of the Code of Federal
Regulations (CFR) at 40 CFR 721.5. If
you have any questions regarding the
applicability of this action to a
particular entity, consult the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
copies of this document, and certain
other related documents that might be
available electronically, from the EPA
Internet Home Page at http://
www.epa.gov/. You may also obtain
copies of the notice of availability
documents for the 850 (62 FR 16486,
April 15, 1996) (FRL-5363-1) and 870
(63 FR 41845, August 5, 1998) (FRL—
5740~-1) series OPPTS harmonized test
guidelines at this same site. To access
these documents, on the Home Page,
select “Laws and Regulations,”
“Regulations and Proposed Rules,” and
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then look up the entry for this document
under the “Federal Register—
Environmental Documents.” You can
also go directly to the Federal Register
listings at http://www.epa.gov/fedrgstr/.
The OPPTS harmonized test guidelines
referenced in this document are
available on EPA’s Internet Home Page
at http://www.epa.gov/opptsfrs/home/
guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPPTS-50638. The official record
consists of the documents specifically
referenced in this action, any public
comments received during an applicable
comment period, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the TSCA
Nonconfidential Information Center,
North East Mall Rm. B-607, Waterside
Mall, 401 M St., SW., Washington, DC.
The Center is open from noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Center is (202) 260-7099.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, it is
imperative that you identify docket
control number OPPTS-50638 in the
subject line on the first page of your
response.

1. By mail. Submit your comments to:
Document Control Office (7407), Office
of Pollution Prevention and Toxics
(OPPT), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

2. In person or by courier. Deliver
your comments to: OPPT Document
Control Office (DCO) in East Tower Rm.
G—-099, Waterside Mall, 401 M St., SW.,
Washington, DC. The DCO is open from
8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the DCO is (202)
260-7093.

3. Electronically. You may submit
your comments electronically by e-mail
to: oppt.ncic@epa.gov, or mail your
computer disk to the address identified
above. Do not submit any information

electronically that you consider to be
CBL. Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments will also be
accepted on standard disks in
WordPerfect 6.1/8.0 or ASCII file
format. All comments in electronic form
must be identified by docket control
number OPPTS-50638. Electronic
comments may also be filed online at
many Federal Depository Libraries.

D. How Should I Handle CBI That I
Want to Submit to the Agency?

Do not submit any information
electronically that you consider to be
CBI. You may claim information that
you submit to EPA in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the technical person
listed under FOR FURTHER INFORMATION
CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

We invite you to provide your views
on the various options we propose, new
approaches we haven’t considered, the
potential impacts of the various options
(including possible unintended
consequences), and any data or
information that you would like the
Agency to consider during the
development of the final action. You
may find the following suggestions
helpful for preparing your comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternative ways to improve
the rule.

7. Make sure to submit your
comments by the deadline in this
document.

8. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. Background
A. What Action is the Agency Taking?

This SNUR will require persons to
notify EPA at least 90 days before
commencing manufacturing, importing,
or processing a substance for any
activity designated by this SNUR as a
significant new use. The supporting
rationale and background to this rule are
more fully set out in the preamble to
EPA’s first direct final SNUR published
in the Federal Register of April 24, 1990
(55 FR 17376). Consult that preamble for
further information on the objectives,
rationale, and procedures for the rules
and on the basis for significant new use
designations including provisions for
developing test data.

B. What is the Agency’s Authority for
Taking this Action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2)
of TSCA. Once EPA determines that a
use of a chemical substance is a
significant new use, section 5(a)(1)(B) of
TSCA requires persons to submit a
notice to EPA at least 90 days before
they manufacture, import, or process the
substance for that use. The mechanism
for reporting under this requirement is
established under 40 CFR 721.5.

C. Applicability of General Provisions

General provisions for SNURs appear
under subpart A of 40 CFR part 721.
These provisions describe persons
subject to the rule, recordkeeping
requirements, exemptions to reporting
requirements, and applicability of the
rule to uses occurring before the
effective date of the final rule.
Provisions relating to user fees appear at
40 CFR part 700. Persons subject to this
SNUR must comply with the same
notice requirements and EPA regulatory
procedures as submitters of PMNs under
section 5(a)(1)(A) of TSCA. In particular,
these requirements include the
information submission requirements of
TSCA section 5(b) and 5(d)(1), the
exemptions authorized by TSCA section
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5 (h)(1), (h)(2), (h)(3), and (h)(5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUR notice, EPA may
take regulatory action under TSCA
section 5(e), 5(f), 6, or 7 to control the
activities on which it has received the
SNUR notice. If EPA does not take
action, EPA is required under TSCA
section 5(g) to explain in the Federal
Register its reasons for not taking
action.

Persons who intend to export a
substance identified in a proposed or
final SNUR are subject to the export
notification provisions of TSCA section
12(b). The regulations that interpret
TSCA section 12(b) appear at 40 CFR
part 707. Persons who intend to import
a chemical substance identified in a
final SNUR are subject to the TSCA
section 13 import certification
requirements, which are codified at 19
CFR 12.118 through 12.127 and 127.28.
Such persons must certify that they are
in compliance with SNUR requirements.
The EPA policy in support of the import
certification appears at 40 CFR part 707.

III. Substances Subject to this Rule

EPA is establishing significant new
use and recordkeeping requirements for
the following chemical substances
under 40 CFR part 721, subpart E. In
this unit, EPA provides a brief
description for each substance,
including its PMN number, chemical
name (generic name if the specific name
is claimed as CBI), CAS number (if
assigned for non-confidential chemical
identities), basis for the action taken by
EPA in the TSCA section 5(e) consent
order or as a non-section 5(e) SNUR for
the substance (including the statutory
citation and specific finding), toxicity
concern, and the CFR citation assigned
in the regulatory text section of this
rule. The specific uses which are
designated as significant new uses are
cited in the regulatory text section of
this document by reference to 40 CFR
part 721, subpart E where the significant
new uses are described in detail. Certain
new uses, including production limits
and other uses designated in the rule are
claimed as CBI. The procedure for
obtaining confidential information is set
out in Unit VIL

Where the underlying TSCA section
5(e) consent order prohibits the PMN
submitter from exceeding a specified
production limit without performing
specific tests to determine the health or
environmental effects of a substance, the
tests are described in this unit. As
explained further in Unit VI., the SNUR
for such substances contains the same
production limit, and exceeding the
production limit is defined as a
significant new use. Persons who intend

to exceed the production limit must
notify the Agency by submitting a
significant new use notice (SNUN) at
least 90 days in advance. In addition,
this unit describes tests that are
recommended by EPA to provide
sufficient information to evaluate the
substance, but for which no production
limit has been established in the TSCA
section 5(e) consent order. Descriptions
of recommended tests are provided for
informational purposes.

Data on potential exposures or
releases of the substances, testing other
than that specified in the TSCA section
5(e) consent order for the substances, or
studies on analogous substances, which
may demonstrate that the significant
new uses being reported do not present
an unreasonable risk, may be included
with significant new use notification.
Persons submitting a SNUN must
comply with the same notice
requirements and EPA regulatory
procedures as submitters of PMNs, as
stated in 40 CFR 721.1(c), including
submission of test data on health and
environmental effects as described in 40
CFR 720.50.

EPA is not publishing SNURs for
PMNs P-98-487, P-98-496, P-98—1033/
1034/1035, P-99-31/32/33/34, P—-99—
531, P-99-519/522/593/594, P-99-544/
545/546/547/548/583/584/585/ 586/
587/588, P-99-703, and P—99-1131/
1132/1133/1134/1135/1138, which are
subject to a final TSCA section 5(e)
consent order. The TSCA section 5(e)
consent orders for these substances are
derived from an exposure finding based
solely on substantial production volume
and significant or substantial human
exposure and/or release to the
environment of substantial quantities.
For these cases there were limited or no
toxicity data available for the PMN
substances. In such cases, EPA regulates
the new chemical substances under
TSCA section 5(e) by requiring certain
toxicity tests. For instance, chemical
substances with potentially substantial
releases to surface waters would be
subject to toxicity testing of aquatic
organisms and chemicals with
potentially substantial human exposures
would be subject to health effects testing
for mutagenicity, acute effects, and
subchronic effects. However, for these
substances, the short-term toxicity
testing required by the TSCA section
5(e) consent order is usually completed
within 1 to 2 years of notice of
commencement (NOC). EPA’s
experience with exposure-based SNURs
requiring short-term testing is that the
SNUR is often revoked within 1 to 2
years when the test results are received.
Rather than issue and revoke SNURs in
such a short span of time, EPA will

defer publication of exposure-based
SNURs until either a NOC or data
demonstrating risk are received unless
the toxicity testing required is long-
term. EPA is issuing this explanation
and notification as required in 40 CFR
721.160(a)(2) as it has determined that
SNURs are not needed at this time for
these substances which are subject to a
final section 5(e) consent order under
TSCA.

PMN Number P-97-0766

Chemical name: (generic)
Tetrahydrohetero polycycle.

CAS number: Not available.

Effective date of section 5(e) consent
order: January 29, 1999.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(1)(A)(i) and section 5(e)(1)(A)@Ei)T)
of TSCA based on a finding that this
substance may present an unreasonable
risk of injury to human health.

Toxicity concern: Based on data on
structural analogues, the substance may
cause mutagenicity and carcinogenicity
to workers who are exposed by either
inhalation or dermal route.
Recommended testing: EPA has
determined that a Mitogenicity Assay
for rats via gavage based on the consent
order guidelines and a 2-year, two-
species oral carcinogenicity study (40
CFR 798.3300 or OPPTS 870.4200 test
guideline) would help to characterize
the human health effects of the PMN
substance. The PMN submitter has
agreed not to exceed the production
volume limit without performing the
Mitogenicity Assay.

CFR citation: 40 CFR 721.6479.

PMN Number P-97-0916

Chemical name: (generic) 4,4’-(1-
methylethylidene)bisphenol, polymer
with (chloromethyl)oxirane and a
diamine.

CAS number: Not available. Effective
date of section 5(e) consent order:
March 30, 1999.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(1)(A)(i) and section 5(e)(1)(A)(1i)(I)
of TSCA based on a finding that this
substance may present an unreasonable
risk of injury to the environment.
Toxicity concern: Based on test data
submitted on the PMN substance, the
concentration of concern for the PMN
substance is 2 parts per billion (ppb) for
daphnids and 8 ppb for fish.
Recommended testing: EPA has
determined that the following testing
would help characterize the
environmental effects of the PMN
substance:

Tier I: A daphnid chronic toxicity test
(40 CFR 797.1330 or OPPTS 850.1330
test guideline (public draft)). If test
chemical shows no effects at saturation,
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then no further testing is required. If the
test chemical shows chronic toxicity
toward daphnids, then proceed to next
tier.

Tier II: A chronic fish early life stage
toxicity test in rainbow trout (40 CFR
CFR 797.1600 or OPPTS 850.1400 test
guideline (public draft)).

CFR citation: 40 CFR 721.5585.

PMN Number P-98-0002

Chemical name: (generic) Mixed metal
oxides.

CAS number: Not available.

Effective date of section 5(e) consent
order: April 29, 1999.

Basis for action: The order was issued
under section 5(e)(1)(A)(@i) and
5(e)(1)(A)(ii)(I) of TSCA based on a
finding that this substance may present
an unreasonable risk of injury to human
health.

Toxicity concern: Based on test data on
structural analogues, the PMN substance
may pose a risk of lung toxicity or
fibrosis, developmental toxicity, or
carcinogenicity through inhalation or
ingestion of the PMN substance.
Recommended testing: EPA has
determined that a 90-day subchronic
inhalation study in rats (40 CFR
798.2450 or OPPTS 870.3465 test
guideline) and a 2-year, two-species oral
carcinogenicity test (40 CFR 798.3300 or
OPPTS 870.4200 test guideline) would
help to characterize the human health
concerns. The consent order contains a
production volume limit. The PMN
submitter has agreed not to exceed the
production volume limit without
performing the 90-day oral subchronic
toxicity test.

CFR citation: 40 CFR 721.4610.

PMN Number P-98-0903

Chemical name: (generic) Polyalkylene
glycol polyamide ester phosphate.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a coating additive. Based
on structural analogy to anionic
surfactants, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 60 ppb of
the PMN substance in surface waters.
Since significant environmental
exposure is not expected, as the
substance is not released to surface
waters, as described in the PMN, EPA
has not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at

§ 721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)); a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.6180.

PMN Number P-98-1016

Chemical name: (generic) Polymer of
polyalkylenepolyol and trisubstituted
phenol.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an emulsifying
component for adhesive resin. Based on
structural analogy to alkyl ethoxylated
nonionic surfactants, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 10
ppb of the PMN substance in surface
waters. Since significant environmental
exposure is not expected as the PMN
substance is not released to surface
water above 10 ppb, as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in release to surface
waters above 10 ppb may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)); a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.6515.

PMN Numbers P-98-1274 and P-98-1275
Chemical names: (generic) (P-98-1274)
Silicoaluminophosphates compd. with
organic amine; (P—98-1275)
Aluminosilicates, phospho-.

CAS numbers: Not available for (P—98—
1274); for (P—98-1275) it is 201167—69—
3.

Effective date of section 5(e) consent
order: May 4, 1999.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(1)(A)@1) and section 5(e)(1)(A)(1ii)(I)
of TSCA based on a finding that these

substances may present an unreasonable
risk of injury to human health.

Toxicity concern: Structurally similar
chemicals have been shown to cause
lung effects and cancer in humans and
test animals.

Recommended testing: EPA has
determined that a 90-day subchronic
inhalation toxicity study in rats (40 CFR
798.2450 or OPPTS 870.3465 test
guideline) with special attention to lung
tissues and histopathology of the lung
tissues and a 2-year, two-species oral
carcinogenicity study (40 CFR 798.3300
or OPPTS 870.4200 test guideline)
would help to characterize the human
health effects of the substances. The
PMN submitter has agreed not to exceed
the production volume limit without
performing the 90 day inhalation
toxicity test on P-98—-1275.

CFR citations: 40 CFR 721.632 (P-98—
1274) and 40 CFR 721.633 (P-98-1275).
PMN Number P-99-0026

Chemical name: Cerium, hydroxy oleate
propionate complexes.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a fuel oil/diesel additive.
Based on structural analogy to
lanthanides or rare earth metals, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 7 ppb of the PMN substance
in surface waters. Since significant
environmental exposure is not expected
as the substance is not released to
surface waters above 7 ppb, as described
in the PMN, EPA has not determined
that the proposed manufacturing,
processing, and use of the substance
may present an unreasonable risk. EPA
has determined, however, that other
uses of the substance resulting in release
to surface waters above 7 ppb may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)); a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.8657.

PMN Number P-99-0052

Chemical name: (generic) Hydrofluoric
acid, reaction products with octane.
CAS number: Not available.

Basis for action: The PMN substance
will be used as a chemical intermediate.
Based on structural analogy to neutral
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organics, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 400 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters, as described
in the PMN, EPA has not determined
that the proposed manufacturing,
processing, and use of the substance
may present an unreasonable risk. EPA
has determined, however, that other
uses of the substance resulting in release
to surface waters may cause significant
adverse environmental effects. Based on
this information the PMN substance
meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.4461.

PMN Number P-39-0093

Chemical name: 1,4-Dioxa-7,9-dithia-8-
stannacycloundecane-5,11-dione, 8,8-
dioctyl-.

CAS number: 56875—-68—4.

Basis for action: The PMN substance
will be used as an additive for plastic.
EPA has identified health concerns for
neurotoxicity and immunotoxicity
based on organotin compounds. Since
significant worker exposure is unlikely
when used, as described in the PMN,
EPA has not determined that proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance could result in exposures that
may cause serious health effects. Also,
based on organotin data, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 6 ppb of the PMN substance
in surface waters. Since significant
environmental exposure is unlikely, as
the substance is not released to surface
waters in significant amounts, as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets

the concern criteria at § 721.170
(b)(3)(ii) and (b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance. EPA has determined that a
90-day oral subchronic study in rodents
(40 CFR 798.2650 or OPPTS 870.3100
test guideline) would help to
characterize the human health effects.
CFR citation: 40 CFR 721.9535.

PMN Number P-99-0114

Chemical name: Chromate (5-), bis[4-
hydroxy-7-[(2-hydroxy-1-
naphthalenyl)azo]-3-[(2-hydroxy-3-
nitro-5-sulfophenyl)azo]-2-
naphthalenesulfonato(4-)]-,
pentasodium.

CAS number: 159574-72-8.

Basis for action: The PMN substance
will be used as an acid dye for dyeing
leather. EPA has identified health
concerns for skin sensitization and
blood toxicity based on submitted test
data; and concerns for developmental
toxicity, reproductive toxicity and
carcinogenicity based on data for
structurally similar substances. Since
significant worker exposure is unlikely
because it would not be manufactured,
processed, or used as a powder, EPA has
not determined that manufacturing,
processing, or use of the substance as
described in the PMN may present an
unreasonable risk. EPA has determined,
however, that manufacturing,
processing, or use of the substance as a
powder may cause serious health
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170 (b)(1)(1)(B), (b)(3)(1),
and (b)(3)(ii) .

Recommended testing: EPA has
determined that a prenatal
developmental toxicity study by the oral
route in two-species (40 CFR 799.9370)
and a 2-year, two-species oral
carcinogenicity study (40 CFR 798.3300)
or 870.4200 test guideline)) would help
to characterize the human health effects
of the PMN substance.

CFR citation: 40 CFR 721.5284.

PMN Number P-99-0115

Chemical name: (generic) Aminoester of
polyalkenylated alkyldicarboxylic acid.
CAS number: Not available.

Basis for action: The PMN substance
will be used as an emulsifier. Based on
structural analogy to aliphatic amines,
EPA is concerned that toxicity to
aquatic organisms may occur at a

concentration as low as 30 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters, as described
in the PMN, EPA has not determined
that the proposed manufacturing,
processing, and use of the substance
may present an unreasonable risk. EPA
has determined, however, that other
uses of the substance resulting in release
to surface waters may cause significant
adverse environmental effects. Based on
this information the PMN substance
meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.480.

PMN Numbers P-99-0143/0144/0145/0146
Chemical names: (generic) (P-99-0143)
Dimer acid/rosin amidoamine reaction
product; (generic) (P-99—0144) Dimer
acid/polymerized rosin amidoamine
reaction product; (generic) (P-99-0145)
Rosin amidoamine, and (generic) (P-99—
0146) Polymerized rosin amidoamine.
CAS numbers: Not available.

Basis for action: The PMN substances
will be used as described in the PMN.
Based on structural analogy to aliphatic
amines, EPA is concerned that effects to
the aquatic environment may occur at a
concentration as low as 40 ppb of the
PMN substances in surface waters.
Since significant environmental
exposure is unlikely, as the substances
are not released to surface waters, as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substances may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substances resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substances meet
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
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draft)) would help to characterize the
environmental effects of the PMN
substances.

CFR citations: 40 CFR 721.9484 (P-99-
0143), 40 CFR 721.9485 (P—99-0144), 40
CFR 721.9486 (P—99-0145), and 40 CFR
721.9487 (P-99-0146).

PMN Number P-99-0157

Chemical name: (generic) Ethyl silicate,
reaction products with modified
alkoxysilane salt.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to aliphatic
amines and inorganic phosphoric acid,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration of 30 ppb in surface
waters. Since significant environmental
exposure is unlikely, as the substance is
not released to surface waters, as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substances.

CFR citation: 40 CFR 721.9514.

PMN Number P-99-0198

Chemical name: (generic) Tetraaryltin.
CAS number: Not available.

Basis for action: The PMN substance
will be used as a coating system
intermediate. EPA has identified health
concerns for reproductive toxicity in
males, immunotoxicity, and allergic
reaction based on analogy to organotin
compounds; and concern for
mutagenicity based on data for
triphenyltin hydroxide. Since
significant worker exposure is unlikely
when used as described in the PMN,
EPA has not determined that the
proposed manufacturing, processing
and use of the substance may present an
unreasonable health risk. EPA has
determined, however, that other uses of
the substance other than as an
intermediate may result in serious
health effects. Also, based on data on

organotins, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 1 ppb of the
PMN substance in surface waters. Since
environmental releases are not expected
above 1 ppb as described in the PMN,
EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable environmental risk. EPA
has determined, however, that any
release of the PMN substance to surface
waters above 1 ppb may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170 (b)(1)(i)(C), (b)(3)(ii),
and (b)(4)(i1).

Recommended testing: EPA has
determined that a prenatal development
toxicity study by the oral route in two-
species (40 CFR 799.9370) would help
to characterize the human health effects
of the PMN substance. In addition, the
following acute aquatic toxicity tests
would help to characterize the
environmental effects: A fish acute
toxicity study (40 CFR 797.1400 or
OPPTS 850.1075 test guideline (public
draft)), a daphnid acute toxicity study
(40 CFR 797.1300 or OPPTS 850.1010
test guideline (public draft)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public)).

CFR citation: 40 CFR 721.9670.

PMN Number P-99-0199

Chemical name: (generic) Triaryltin.
CAS number: Not available.

Basis for action: The PMN substance
will be used as a coating system
intermediate. EPA has identified health
concerns for reproductive toxicity in
males, carcinogenicity, immunotoxicity,
and allergic reaction based on analogy
to organotin compounds; and concern
for mutagenicity based on data for
triphenyltin hydroxide. Since
significant worker exposure is unlikely
when used as described in the PMN,
EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable health risk. EPA has
determined, however, that other uses of
the substance other than as an
intermediate may result in serious
health effects. Also, based on data on
organotins, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 1 ppb of the
PMN substance in surface waters. Since
environmental releases are not expected
above 1 ppb as described in the PMN,
EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable environmental risk. EPA
has determined, however, that any

release of the PMN substance to surface
waters above 1 ppb may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170 (b)(1)(1)(C), (b)(3)(ii),
and (b)(4)(ii).

Recommended testing: EPA has
determined that a prenatal development
toxicity study by the oral route in two-
species (40 CFR 799.9370) would help
to characterize the human health effects
of the PMN substance. In addition, the
following acute aquatic toxicity tests
would help to characterize the
environmental effects: A fish acute
toxicity study (40 CFR 797.1400 or
OPPTS 850.1075 test guideline (public
draft)), a daphnid acute toxicity study
(40 CFR 797.1300 or OPPTS 850.1010
test guideline (public draft)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft)).

CFR citation: 40 CFR 721.9671.

PMN Numbers P-99-0207 and P-39-0208
Chemical names: (P-99-0207) L-
Glutamic acid, N-(1-oxododecyl)-,
disodium salt; and (P-99-0208) L-
Glutamic acid, N-(1-oxododecyl)-.

CAS numbers: 50622—20-3 and 3397—
65-7.

Basis for action: The PMN substances
will be used as isolated intermediates.
Based on structural analogy to anionic
surfactants, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 200 ppb of
the PMN substances in surface waters as
a soluble salt at pH7. Since significant
environmental exposure is unlikely, as
the substances are not released to
surface waters in significant amounts, as
described in the PMNs, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substances may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substances resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substances meet
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substances. The sodium salt at pH7
should be tested for P-99-0208.
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CFR citations: 40 CFR 721.3820 (P—99—
0207) and 40 CFR 721.3821 (P-99-
0208).

PMN Number P-99-0313

Chemical name: (generic) Substituted
ethoxylated hydrocarbon.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an intermediate. Based
on structural analogy to ethoxylated
nonionic surfactants, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 1 ppb
of the PMN substance in surface waters.
Since significant environmental
exposure is unlikely, as the substance is
not released to surface waters above 100
ppb, as described in the PMN, EPA has
not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in release to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.4365.

PMN Number P-99-0365

Chemical name: (generic) Substituted
acetate.

CAS number: Not available. donna
Basis for action: The PMN substance
will be used as a chemical intermediate.
EPA has identified health concerns for
developmental toxicity, reproductive
toxicity, and immunotoxicity based on
data from the carboxylic acid based
ester hydrolysis product, and concern
for neurotoxicity based on solvent
properties. Since significant worker
exposure is unlikely when the substance
is used as described in the PMN, EPA
has not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substance other
than as described in the PMN could
result in exposures which may cause
serious health effects. Based on this
information the PMN substance meets
the concern criteria at

§ 721.170(b)(3)(ii).

Recommended testing: EPA has
determined that a 28-day oral toxicity
study in rats (Organization for Economic
Cooperation and Development (OECD)
guideline no. 407) that includes a
neurotoxicity functional observational
battery (National Technical Information
Service (NTIS) (NTIS: PB 91-154617))
for all test doses with the highest dose
set at 1,000 milligram/kilogram (mg/kg),
and for the highest test dose group only,
histopathologic examination shall be
extended to include testes/ovaries and
lungs, and an oral developmental
toxicity study in two-species (40 CFR
798.4900 or OPPTS 870.3700 test
guideline) would help to characterize
the health effects of the substance.

CFR citation: 40 CFR 721.303.

PMN Numbers P-99-0368 and P-39-0369
Chemical name: (generic) Dimethyl
alkylamine salt.

CAS number: Not available.

Basis for action: The PMN substances
will be used as water clarifiers. Based
on structural analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 2 ppb in surface
waters for P-99-0368 and 6 ppb in
surface waters for P-99-0369. Since
significant environmental exposure is
unlikely, as the substances are not
released to surface waters in significant
amounts, when the substance is used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substances may present an
unreasonable risk. EPA has determined,
however, that use of the substances
other than as described in the PMN may
cause significant adverse environmental
effects. Based on this information the
PMN substances meet the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a freshwater fish acute
toxicity study (40 CFR 797.1400 or
OPPTS 850.1075 test guideline (public
draft)), a daphnid acute toxicity study
(40 CFR 797.1300 or OPPTS 850.1010
test guideline (public draft)), and an
freshwater algal acute toxicity study (40
CFR 797.1050 or OPPTS 850.5400 test
guideline (public draft)) would help to
characterize the environmental effects of
the PMN substance.

CFR citation: 40 CFR 721.333.

PMN Number P-99-0385

Chemical name: (generic) Fatty alkyl
phosphate, alkali metal salt.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a lubricant. Based on
structural analogy to phosphate-based
anionic surfactants, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 8 ppb

of the PMN substance in surface waters.
Since significant environmental
exposure is unlikely, as the substance is
not released to surface waters in
significant amounts, when used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substance other
than as described in the PMN may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.5985.

PMN Number P-99-0423

Chemical name: (generic) Polyalkylene
oxide dialkylamine.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 100 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters in significant
amounts, when used as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substance other
than as described in the PMN may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.2265.

PMN Number P-99-0435
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Chemical name: (generic) Polyether
modified fatty acids.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to nonionic
surfactants, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 4 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters in significant
amounts, when used as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substances
other than as described in the PMN may
cause significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.3710.

PMN Number P-99-0467

Chemical name: (generic) Acrylated
(long-chainalkyl) glycidyl ether.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an intermediate. Based
on structural analogy to acrylates, EPA
is concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 2 ppb of the PMN substance
in surface waters. Since environmental
exposure is unlikely, as the substance is
not released to surface water above 2
ppb as described in the PMN, EPA has
not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in releases to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal

acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.3850.

PMN Number P-99-0472

Chemical name: (generic)
Polyalkenylalkylphenol.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to phenols,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters in significant
amounts, when used as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substance other
than as described in the PMN may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.545.

PMN Number P-99-0479

Chemical name: (generic)
Polysubstituted bisphenylazonapthalene
disulfonic acid.

CAS number: Not available.

Basis for action: The PMN substance
will be used in leather dyeing as
described in the PMN. Based on
structural analogy to aminoaniline
anionic dyes, EPA has identified health
concerns for carcinogenicity,
developmental toxicity, kidney toxicity,
liver toxicity and neurotoxicity based on
the potential azo reduction products.
Since significant worker exposure is
unlikely, when the substance is used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that domestic manufacturing
could result in exposures which may
cause serious chronic and
developmental effects. Based on this

information the PMN substance meets
the concern criteria at
§721.170(b)(3)(ii).

Recommended testing: EPA has
determined that a 90-day oral
subchronic in rats (40 CFR 798.2650 or
OPPTS 870.3100 test guideline) with
neurotoxicity adjuncts (NTIS PB 91—
154517), a prenatal development
toxicity study by the oral route in two-
species (40 CFR 799.9370), and a 2-year,
two-species oral carcinogenicity study
(40 CFR 798.3300 or OPPTS 870.4200
test guideline) would help to
characterize the human health effects of
the PMN substance.

CFR citation: 40 CFR 721.5914.

PMN Number P-99-0531

Chemical name: (generic)
Formaldehyde, reaction products with
an alkylated phenol and an aliphatic
amine.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a detergent additive for
gasoline and diesel fuel. Based on
structural analogy to aliphatic amines
and phenols, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 3 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters in significant
amounts, when used as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable risk. EPA has determined,
however, that use of the substances
other than as described in the PMN may
cause significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance. The PMN substance should
be tested as 100 percent active
ingredients.

CFR citation: 40 CFR 721.3830.

PMN Number P-99-0557

Chemical name: Benzenamine,4,4’-
methylenebis[N-ethyl-N-methyl-.

CAS number: 76176—94-8.

Basis for action: The PMN substance
will be used as an intermediate. EPA
has identified health concerns for
mutagenicity, developmental toxicity,
and sensitization based on analogy to
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methylenedianiline (MDA). EPA also
has concerns for carcinogenicity and
male reproductive toxicity based on
analogy to N,N,N’,N’-tetramethyl
methylenedianiline (tetramethyl MDA).
Since significant worker exposure is
unlikely when the substance is used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that use of the PMN substance
other than as described in the PMN
could result in exposures which may
cause serious health effects. Based on
this information the PMN substance
meets the concern criteria at
§721.170(b)(3)(ii).

Recommended testing: EPA has
determined that a 28-day oral toxicity
study in rats (OECD guideline no. 407)
where histopathologic examination
shall be extended to include testes/
ovaries and lungs, and an oral
developmental toxicity study by oral
route in two-species (40 CFR 798.4900
or OPPTS 870.3700 test guideline)
would help to characterize the health
effects of the substance.

CFR citation: 40 CFR 721.1085.

PMN Number P-99-0558

Chemical name: (generic)
Formaldehyde, polymers with
substituted phenols.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to
polynonionic polymers and phenols,
EPA has concern for toxicity to aquatic
organisms, which may occur at a
concentration as low as 5 ppb of the
PMN substance with a number average-
molecular weight below 600. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters in significant
amounts, when used as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance as described in
the PMN may present an unreasonable
risk. EPA has determined, however, that
other uses of the substance resulting in
releases to surface waters of lower
molecular weight species may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or

OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.3810.

PMN Number P-99-0610

Chemical name: (generic) Modified
hydroxystyrene homopolymer.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to
polynonionic polymers and phenols,
EPA has concern for toxicity to aquatic
organisms, which may occur at a
concentration as low as 5 ppb of the
PMN substance with a number average-
molecular weight below 600. Since
significant exposure is unlikely, as the
substance is not released to surface
waters in significant amounts, when
used as described in the PMN, EPA has
not determined that the proposed
manufacturing, processing, and use of
the substance as described in the PMN
may present an unreasonable risk. EPA
has determined, however, that other
uses of the substance resulting in
releases to surface waters of lower
molecular weight species may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.4565.

PMN Number P-99-0618

Chemical name: (generic)
Hydrochloride salt of a fatty
polyalkylene polyamine.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a processing aid. Based
on structural analogy to aliphatic
amines, EPA is concerned that effects to
the aquatic environment may occur at a
concentration as low as 50 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters, when used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in releases to surface

waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.6196.

PMN Number P-99-0645

Chemical name: (generic) Amidoamine
modified polyethylene glycol.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a surfactant. Based on
structural analogy to aliphatic amines,
EPA is concerned that effects to the
aquatic environment may occur at a
concentration as low as 20 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely, as the substance is not
released to surface waters, when used as
described in the PMN, EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in releases to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish chronic toxicity
study (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft)), a
daphnid chronic toxicity study (40 CFR
797.1330 or OPPTS 850.1300 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.6493.

PMN Number P-99-0654

Chemical name: (generic)
Thiosubstituted carbonate ester.

CAS number: Not available.

Basis for action: The PMN substance
will be used as described in the PMN.
Based on structural analogy to
thiocarbamates esters, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 1 ppb
of the PMN substance in surface waters.
Since significant environmental
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exposure is unlikely, as the substance is
not released to surface waters, when
used as described in the PMN, EPA has
not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that other uses of the
substance resulting in releases to surface
waters may cause significant adverse
environmental effects. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.2121.

PMN Number P-99-0723

Chemical name: (generic) Phenoxazin-5-
ium, 3-dialkylamino-7-arylamino-, salt.
CAS number: Not available.

Basis for action: The PMN substance
will be used as a basic dye for cationic
dyeable polyester fibers. Based on
structural analogy to cationic dyes with
delocalized cationic charge, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 1 ppb of the PMN substance
in surface waters. Since significant
environmental exposure is unlikely, as
the substance is not released to surface
waters in significant amounts, when
used as described in the PMN, EPA has
not determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable risk. EPA has determined,
however, that domestic manufacture of
the substance may cause significant
adverse environmental effects. Based on
this information the PMN substance
meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft)), a
daphnid acute toxicity study (40 CFR
797.1300 or OPPTS 850.1010 test
guideline (public draft)), and an algal
acute toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft)) would help to characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.5912.

PMN Number P-99-0754

Chemical name: 9-
Phosphabicyclo[3.3.1]nonane, 9,9’-(1,2-
ethanediyl)bis- (9C1).

CAS number: 153280-11-6.

Basis for action: The PMN substance
will be used as a catalyst. EPA has
identified health concerns for
neurotoxicity and internal organ effects
based on analogy to structurally similar
compounds. Since significant worker
exposure is unlikely when the substance
is used as a liquid. EPA has not
determined that the proposed
manufacturing, processing, and use of
the substance may present an
unreasonable health risk. EPA has
determined, however, that manufacture,
process, or use of the substance as a
solid may result in serious health
effects. Also, based on analogy to
cationic dyes with delocalized charge,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substance in surface waters. Since
significant environmental exposure is
unlikely as the substance is not released
to surface waters as described in the
PMN, EPA has not determined that the
proposed manufacturing, processing,
and use of the substance may present an
unreasonable environmental risk. EPA
has determined, however, that other
uses of the substance resulting in
releases to surface waters may cause
significant adverse environmental
effects. Based on this information the
PMN substance meets the concern
criteria at § 721.170 (b)(3)(ii) and
(b)(4)(ii).

Recommended testing: EPA has
determined that a 28-day oral toxicity
study in rats (OECD guideline no. 407)
that includes a neurotoxicity functional
observational battery (NTIS: PB 91—
154617) for all test doses with the
highest dose set at 1,000 mg/kg, and for
the highest test dose group only,
histopathologic examination shall be
extended to include testes/ovaries and
lungs, would help to characterize the
human health effects of the PMN
substance. In addition, the following
chronic aquatic toxicity tests would
help to characterize the environmental
effects: A fish chronic toxicity study (40
CFR 797.1600 or OPPTS 850.1400 test
guideline (public draft)), a daphnid
chronic toxicity study (40 CFR 797.1330
or OPPTS 850.1300 test guideline
(public draft)), and an algal toxicity
study (40 CFR 797.1050 or OPPTS
850.5400 test guideline (public draft)).
CFR citation: 40 CFR 721.5378.

IV. Objectives and Rationale of the Rule

During review of the PMNs submitted
for the chemical substances that are
subject to this SNUR, EPA concluded

that for 5 of the 40 substances,
regulation was warranted under section
5(e) of TSCA, pending the development
of information sufficient to make
reasoned evaluations of the health or
environmental effects of the substances.
The basis for such findings is outlined
in Unit III. Based on these findings,
TSCA section 5(e) consent orders
requiring the use of appropriate
exposure controls were negotiated with
the PMN submitters; the SNUR
provisions for these substances
designated herein are consistent with
the provisions of the TSCA section 5(e)
consent orders.

In the other 35 cases for which the
proposed uses are not regulated under a
TSCA section 5(e) consent order, EPA
determined that one or more of the
criteria of concern established at 40 CFR
721.170 were met.

EPA is issuing this SNUR for specific
chemical substances which have
undergone premanufacture review to
ensure that:

1. EPA will receive notice of any
company’s intent to manufacture,
import, or process a listed chemical
substance for a significant new use
before that activity begins.

2. EPA will have an opportunity to
review and evaluate data submitted in a
SNUR notice before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for a significant new use.

3. When necessary, to prevent
unreasonable risks, EPA will be able to
regulate prospective manufacturers,
importers, or processors of a listed
chemical substance before a significant
new use of that substance occurs.

4. All manufacturers, importers, and
processors of the same chemical
substance which is subject to a TSCA
section 5(e) consent order are subject to
similar requirements.

Issuance of a SNUR for a chemical
substance does not signify that the
substance is listed on the TSCA
Inventory. Manufacturers, importers,
and processors are responsible for
ensuring that a new chemical substance
subject to a final SNUR is listed on the
TSCA Inventory.

V. Direct Final Procedures

EPA is issuing these SNURs as a
direct final rule, as described in 40 CFR
721.160(c)(3) and 721.170(d)(4). In
accordance with 40 CFR
721.160(c)(3)(ii), this rule will be
effective February 26, 2001, unless EPA
receives a written notice by January 25,
2001 that someone wishes to make
adverse or critical comments on EPA’s
action. If EPA receives such a notice,
EPA will publish a document to
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withdraw the direct final SNUR for the
specific substance to which the adverse
or critical comments apply. EPA will
then propose a SNUR for the specific
substance providing a 30-day comment
period.

This action establishes SNURs for a
number of chemical substances. Any
person who submits a notice of intent to
submit adverse or critical comments
must identify the substance and the new
use to which it applies. EPA will not
withdraw a SNUR for a substance not
identified in a notice.

VI. Test Data and Other Information

EPA recognizes that section 5 of
TSCA does not require developing any
particular test data before submission of
a SNUN. Persons are required only to
submit test data in their possession or
control and to describe any other data
known to or reasonably ascertainable by
them. In cases where a TSCA section
5(e) consent order requires or
recommends certain testing, Unit III.
lists those recommended tests.

However, EPA has established
production limits in the TSCA section
5(e) consent orders for several of the
substances regulated under this rule, in
view of the lack of data on the potential
health and environmental risks that may
be posed by the significant new uses or
increased exposure to the substances.
These production limits cannot be
exceeded unless the PMN submitter first
submits the results of toxicity tests that
would permit a reasoned evaluation of
the potential risks posed by these
substances. Under recent consent
orders, each PMN submitter is required
to submit each study at least 14 weeks
(earlier consent orders required
submissions at least 12 weeks) before
reaching the specified production limit.
Listings of the tests specified in the
TSCA section 5(e) consent orders are
included in Unit III. The SNURs contain
the same production volume limits as
the consent orders. Exceeding these
production limits is defined as a
significant new use.

The recommended studies may not be
the only means of addressing the
potential risks of the substance.
However, SNUNs submitted for
significant new uses without any test
data may increase the likelihood that
EPA will take action under TSCA
section 5(e), particularly if satisfactory
test results have not been obtained from
a prior submitter. EPA recommends that
potential SNUN submitters contact EPA
early enough so that they will be able
to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate

SNUNSs which provide detailed
information on:

1. Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

2. Potential benefits of the substances.

3. Information on risks posed by the
substances compared to risks posed by
potential substitutes.

VII. Procedural Determinations

EPA is establishing through this rule
some significant new uses which have
been claimed as GBI subject to Agency
confidentiality regulations at 40 CFR
part 2. EPA is required to keep this
information confidential to protect the
CBI of the original PMN submitter. EPA
promulgated a procedure to deal with
the situation where a specific significant
new use is CBI. This procedure appears
in 40 CFR 721.1725(b)(1) and is similar
to that in § 721.11 for situations where
the chemical identity of the substance
subject to a SNUR is CBI. This
procedure is cross-referenced in each of
these SNURs.

A manufacturer or importer may
request EPA to determine whether a
proposed use would be a significant
new use under this rule. Under the
procedure incorporated from
§721.1725(b)(1), a manufacturer or
importer must show that it has a bona
fide intent to manufacture or import the
substance and must identify the specific
use for which it intends to manufacture
or import the substance. If EPA
concludes that the person has shown a
bona fide intent to manufacture or
import the substance, EPA will tell the
person whether the use identified in the
bona fide submission would be a
significant new use under the rule.
Since most of the chemical identities of
the substances subject to these SNURs
are also CBI, manufacturers and
processors can combine the bona fide
submission under the procedure in
§721.1725(b)(1) with that under
§721.11 into a single step.

If a manufacturer or importer is told
that the production volume identified in
the bona fide submission would not be
a significant new use, i.e. it is below the
level that would be a significant new
use, that person can manufacture or
import the substance as long as the
aggregate amount does not exceed that
identified in the bona fide submission to
EPA. If the person later intends to
exceed that volume, a new bona fide
submission would be necessary to
determine whether that higher volume
would be a significant new use. EPA is
considering whether to adopt a special
procedure for use when CBI production
volume is designated as a significant

new use. Under such a procedure, a
person showing a bona fide intent to
manufacture or import the substance,
under the procedure described in
§721.11, would automatically be
informed of the production volume that
would be a significant new use. Thus,
the person would not have to make
multiple bona fide submissions to EPA
for the same substance to remain in
compliance with the SNUR, as could be
the case under the procedures in
§721.1725(b)(1).

VIII. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

To establish a significant “new”” use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this rule have recently
undergone premanufacture review.
TSCA section 5(e) consent orders have
been issued for 5 substances and notice
submitters are prohibited by the TSCA
section 5(e) consent orders from
undertaking activities which EPA is
designating as significant new uses. In
cases where EPA has not received an
NOC and the substance has not been
added to the Inventory, no other person
may commence such activities without
first submitting a PMN. For substances
for which an NOC has not been
submitted at this time, EPA has
concluded that the uses are not ongoing.
However, EPA recognizes in cases when
chemical substances identified in this
SNUR are added to the Inventory prior
to the effective date of the rule, the
substances may be manufactured,
imported, or processed by other persons
for a significant new use as defined in
this rule before the effective date of the
rule. However, 31 of the 40 substances
contained in this rule have CBI
chemical identities, and since EPA has
received a limited number of post-PMN
bona fide submissions, the Agency
believes that it is highly unlikely that
any of the significant new uses
described in the following regulatory
text are ongoing.

As discussed in the Federal Register
of April 24, 1990, EPA has decided that
the intent of section 5(a)(1)(B) of TSCA
is best served by designating a use as a
significant new use as of the date of
publication rather than as of the
effective date of the rule. Thus, persons
who begin commercial manufacture,
import, or processing of the substances
regulated through this SNUR will have
to cease any such activity before the
effective date of this rule. To resume
their activities, these persons would
have to comply with all applicable
SNUR notice requirements and wait
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until the notice review period,
including all extensions, expires.

EPA has promulgated provisions to
allow persons to comply with this
SNUR before the effective date. If a
person were to meet the conditions of
advance compliance under § 721.45(h),
the person would be considered to have
met the requirements of the final SNUR
for those activities. If persons who begin
commercial manufacture, import, or
processing of the substance between
publication and the effective date of the
SNUR do not meet the conditions of
advance compliance, they must cease
that activity before the effective date of
the rule. To resume their activities,
these persons would have to comply
with all applicable SNUR notice
requirements and wait until the notice
review period, including all extensions,
expires.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing significant new use
notice requirements for potential
manufacturers, importers, and
processors of the chemical substance
subject to this rule. EPA’s complete
economic analysis is available in the
official record for this rule (OPPTS—
50638).

X. Regulatory Assessment
Requirements

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
the Office of Management and Budget
(OMB) has determined that proposed or
final SNURs are not a “significant
regulatory action” subject to review by
OMB, because they do not meet the
criteria in section 3(f) of the Executive
Order.

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or tribal
government will be impacted by this
rulemaking. As such, EPA has
determined that this regulatory action
does not impose any enforceable duty,
contain any unfunded mandate, or
otherwise have any effect on small
governments subject to the requirements
of sections 202, 203, 204, or 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

Similarly, this action is not subject to
the requirement for prior consultation
with Indian tribal governments as
specified in Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998). Nor will this

action have a substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

In issuing this final rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988, entitled Civil Justice Reform (61
FR 4729, February 7, 1996).

EPA has complied with Executive
Order 12630, entitled Governmental
Actions and Interference with
Constitutionally Protected Property
Rights (53 FR 8859, March 15, 1988), by
examining the takings implications of
this final rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
Order.

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

In addition, since this action does not
involve any technical standards, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note), does not
apply to this action.

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that promulgation of this SNUR
will not have a significant adverse
economic impact on a substantial
number of small entities. The rationale
supporting this conclusion is as follows.
A SNUR applies to any person
(including small or large entities) who
intends to engage in any activity
described in the rule as a ““significant
new use.” By definition of the word
“new,” and based on all information
currently available to EPA, it appears

that no small or large entities presently
engage in such activity. Since a SNUR
only requires that any person who
intends to engage in such activity in the
future must first notify EPA by
submitting a SNUN, no economic
impact will even occur until someone
decides to engage in those activities.
Although some small entities may
decide to conduct such activities in the
future, EPA cannot presently determine
how many, if any, there may be.
However, EPA’s experience to date is
that, in response to the promulgation of
over 530 SNURs, the Agency has
received fewer than 15 SNUNs. Of those
SNUNSs submitted, none appear to be
from small entities in response to any
SNUR. In addition, the estimated
reporting cost for submission of a SNUN
(see Unit IX.), are minimal regardless of
the size of the firm. Therefore, EPA
believes that the potential economic
impact of complying with this SNUR are
not expected to be significant or
adversely impact a substantial number
of small entities. In a SNUR that
published on June 2, 1997 (62 FR 29684)
(FRL-5597-1), the Agency presented its
general determination that proposed
and final SNURs are not expected to
have a significant economic impact on

a substantial number of small entities,
which was provided to the Chief
Counsel for Advocacy of the Small
Business Administration.

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rule and in addition to its display
on any related collection instrument, are
listed in 40 CFR part 9.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to the PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a significant
new use notice to the Agency, the
annual burden is estimated to average
between 30 and 170 hours per response.
This burden estimate includes the time
needed to review instructions, search
existing data sources, gather and
maintain the data needed, and
complete, review, and submit the
required significant new use notice.

Send any comments about the
accuracy of the burden estimate, and
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any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, OP
Regulatory Information Division (2137),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460. Please remember to include
the OMB control number in any
correspondence, but do not submit any
completed forms to this address.

XI. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a final rule may take effect,
the Agency promulgating it must submit
a final rule report, which includes a
copy of the final rule, to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this final rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 13, 2000.
Mary Ellen Weber,
Acting Office Director, Office of Pollution
Prevention and Toxics.

Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. By adding new § 721.303 to subpart
E to read as follows:

§721.303 Substituted acetate (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a substituted acetate
(PMN P-99-0365) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

3. By adding new § 721.333 to subpart
E to read as follows:

§721.333 Dimethyl alkylamine salt
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as a Dimethyl alkylamine
salt (PMNs P-99-0368 and P-99-0369)
are subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

4. By adding new § 721.480 to subpart
E to read as follows:

§721.480 Aminoester of polyalkenylated
alkyldicarboxylic acid (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Aminoester of
polyalkenylated alkyldicarboxylic acid
(PMN P—99-0115) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

5. By adding new § 721.545 to subpart
E to read as follows:

§721.545 Polyalkenylalkylphenol
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Polyalkenylalkylphenol
(PMN P-99-0472) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

6. By adding new § 721.632 to subpart
E to read as follows:

§721.632 Silicoaluminophosphates,
compd. with organic amine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as Silicoaluminophosphates,
compd. with organic amine (PMN P-98—
1274) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2)of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (a)(5)@d), (b) and (c). As an
alternative to the respiratory
requirements listed here, a
manufacturer, importer, or processor
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may choose to follow the New Chemical
Exposure Limit (NCEL) provisions listed
in the section TSCA 5(e) consent order
for these substances. The NCEL is 0.1
mg/m3 as an 8-hour time weighted
average verified by actual monitoring
data.

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (c), (d), (g)(1)(ii), (g)(1)(iv), (g)(1)
(vii), (g)(2)(1), (g)(2)(iv), and (g)(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (d), (8), (g), (h), and (i) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

7. By adding new § 721.633 to subpart
E to read as follows:

§721.633 Aluminosilicates, phospho-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
Aluminosilicates, phospho- (PMN P—
98-1275; CAS No. 201167-69-3) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (a)(5)(@d), (b), and (c). As an
alternative to the respiratory
requirements listed here, a
manufacturer, importer, or processor
may choose to follow the NCEL
provisions listed in the TSCA section
5(e) consent order for these substances.
The NCEL is 0.1 mg/m?3 as an 8-hour
time weighted average verified by actual
monitoring data.

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (), (d), (1), (@(1)iv), (g)(1)
(vii), (g)(2)(1), (g)(2)(iv), and (g)(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125

(a), (b), (c), (d), (1), (g), (h), and (i) are

applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

8. By adding new § 721.1085 to
subpart E to read as follows:

§721.1085 Benzenamine,4,4'-
methylenebis[N-ethyl-N-methyl-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
a Benzenamine,4,4’-methylenebis[N-
ethyl-N-methyl- (PMN P-99-0557; CAS
No. 76176—94-8) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this par C%raph

(1) Recordkeeping. Recordkeeplng
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

9. By adding new §721.2121 to
subpart E to read as follows:

§721.2121 Thiosubstituted carbonate
ester (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Thiosubstituted carbonate
ester (PMN P-99-0654) is subject to
reporting under this section for the
significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this parac%raph

(1) Recordkeeping. Recordkeeplng
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The

provisions of § 721.185 apply to this
section.

10. By adding new § 721.2265 to
subpart E to read as follows:

§721.2265 Polyalkylene oxide
dialkylamine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Polyalkylene oxide
dialkylamine (PMN P-99-0423) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

11. By adding new § 721.3710 to
subpart E to read as follows:

§721.3710 Polyether modified fatty acids
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Polyether modified fatty
acids (PMN P-99-0435) is subject to
reporting under this section for the
significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this par C%raph

1) Recordkeeping. Recordkeeplng
requlrements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.
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12. By adding new § 721.3810 to
subpart E to read as follows:

§721.3810 Formaldehyde, polymers with
substituted phenols (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Formaldehyde, polymers
with substituted phenols (PMN P-99—
0558) is subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

13. By adding new § 721.3820 to
subpart E to read as follows:

§721.3820 L-Glutamic acid, N-(1-
oxododecyl)-, disodium salt.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
L-Glutamic acid, N-(1-oxododecyl)-,
disodium salt (PMN P-99-0207; CAS
No. 50622-20-3) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

14. By adding new §721.3821 to
subpart E to read as follows:

§721.3821 L-Glutamic acid, N-(1-
oxododecyl)-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
L-Glutamic acid, N-(1-oxododecyl)-
(PMN P—-99-0208; CAS No. 3397-65-7)
is subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

15. By adding new § 721.3830 to
subpart E to read as follows:

§721.3830 Formaldehyde, reaction
products with an alkylated phenol and an
aliphatic amine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Formaldehyde, reaction
products with an alkylated phenol and
an aliphatic amine (PMN P—99-0531) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

16. By adding new § 721.3850 to
subpart E to read as follows:

§721.3850 Acrylated (long-chainalkyl)
glycidyl ether (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Acrylated (long-
chainalkyl) glycidyl ether (PMN P—99—
0467) is subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified § 721.90 (a)(4), (b)(4), and
(c)(4) (N=2 ppb).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

17. By adding new § 721.4365 to
subpart E to read as follows:

§721.4365 Substituted ethoxylated
hydrocarbon (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Substituted ethoxylated
hydrocarbon (PMN P—99-0313) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified § 721.90 (a)(4), (b)(4), and
(c)(4) (N=1 ppb).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

18. By adding new §721.4461 to
subpart E to read as follows:

§721.4461 Hydrofluoric acid, reaction
products with octane (generic).

(a) Chemical substance and
significant new uses subject to reporting.
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(1) The chemical substance identified
generically as a hydrofluoric acid,
reaction products with octane (PMN P—
99-0052) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(2).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

19. By adding new § 721.4565 to
subpart E to read as follows:

§721.4565 Modified hydroxystyrene
homopolymer (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Modified hydroxystyrene
homopolymer (PMN P-99-0610) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

20. By adding new § 721.4610 to
subpart E to read as follows:

§721.4610 Mixed metal oxides (generic).
(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as mixed metal oxides (PMN
P—-98-0002) is subject to reporting under
this section for the significant new use

described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (a)(5)(1), (a)(6)(i), (b)
(concentration set at 0.1 percent), and
(c). As an alternative to the respiratory
requirements listed here, a
manufacturer, importer, or processor
may choose to follow the NCEL
provisions listed in the TSCA 5(e)
consent order for this substance. The
NCEL is 0.05 mg/m3 as an 8-hour time
weighted average verified by actual
monitoring data.

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (c), (d), (e) (concentration set at
0.1 percent), (f) (g)(1)(ii), (g)(1)(vii),
(8)(2)(i1), (g)(2)(iii), and (g)(2)(iv).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance, as
specified in § 721.125 (a), (b), (c), (d), (f),
(), (h), and (i),

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

21. By adding new § 721.5284 to
subpart E to read as follows:

§721.5284 Chromate (5-), bis[4-hydroxy-7-
[(2-hydroxy-1-naphthalenyl)azo]- 3-[(2-
hydroxy-3-nitro-5-sulfophenyl)azo]-2-
naphthalenesulfonato(4-)]-, pentasodium.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
a Chromate (5-), bis[4-hydroxy-7-[(2-
hydroxy-1- naphthalenyl)azo]- 3-[(2-
hydroxy-3-nitro-5-sulfophenyl)azo]-2-
naphthalenesulfonato(4-)]-,
pentasodium (PMN P—99-0114; CAS
No. 159574-72-8) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80 (v)(1), (w)(1), and
(x)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

22. By adding new § 721.5378 to
subpart E to read as follows:

§721.5378 9-
Phosphabicyclo[3.3.1]nonane,9,9'-(1,2-
ethanediyl)bis- (9C1).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
9-Phosphabicyclo[3.3.1]nonane,9,9’-
(1,2-ethanediyl)bis- (9C1) (PMN P-99-
0754; CAS No.153280-11-6) is subject
to reporting under this section for the
significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80 (f), (v)(2), (w)(2),
and (y)(2).

(i) Release to water. Requirements as
specified § 721.90 (a)(1), (b)(1), and
(c)(1).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (i), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

23. By adding new §721.5585 to
subpart E to read as follows:

§721.5585 4,4'-(1-
methylethylidene)bisphenol, polymer with
(chloromethyl)oxirane and a diamine
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as 4,4’-(1-
methylethylidene)bisphenol, polymer
with (chloromethyl) oxirane and a
diamine (PMN P-97-0916) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication program.
Requirements as specified in § 721.72
(a), (), (c), (d), (1), (8)(3)(d), (g)(3)(ii),
(8)(4)(ii1), and (g)(5).

(ii) Release to water. Requirements as
specified in § 721.90 (a)(4), (b)(4), and
(c)(4) (N=2 ppb).
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(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (), (g), (h), (i), and (k) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

24. By adding new § 721.5912 to
subpart E to read as follows:

§721.5912 Phenoxazin-5-ium, 3-
dialkylamino-7-arylamino-, salt (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Phenoxazin-5-ium, 3-
dialkylamino-7-arylamino-, salt (PMN
P—99-0723) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

25. By adding new § 721.5914 to
subpart E to read as follows:

§721.5914 Polysubstituted bis
phenylazonapthalene disulfonic acid
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Polysubstituted bis
phenylazonapthalene disulfonic acid.
(PMN P-99-0479) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

26. By adding new §721.5985 to
subpart E to read as follows:

§721.5985 Fatty alkyl phosphate, alkali
metal salt (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a fatty alkyl phosphate,
alkali metal salt (PMN P—99-0385) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

27. By adding new § 721.6180 to
subpart E to read as follows:

§721.6180 Polyalkylene glycol polyamide
ester phosphate (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as polyalkylene glycol
polyamide ester phosphate (PMN P—98—
0903) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(2).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to

manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

28. By adding new §721.6196 to
subpart E to read as follows:

§721.6196 Hydrochloride salt of a fatty
polyalkkylene polyamine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Hydrochloride salt of a
fatty polyalkkylene polyamine (PMN P—
99-0618) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

29. By adding new § 721.6479 to
subpart E to read as follows:

§721.6479 Tetrahydroheteropolycycle
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as
Tetrahydroheteropolycycle (PMN P-97—
0766) is subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(1)(@), (a)(2)(1), (a)(3), (a)(4), (a)(5)(ii)
(if no data on cartridge service life
testing has been reviewed and approved
by EPA), (a)(5)(xii) (if data on cartridge
service life testing has been reviewed
and approved by EPA), (a)(5)(xiii),
(a)(5)(xiv), (a)(6)(i), (a)(6)(ii) (a)(6)(iii),
(a)(6)(iv), (a)(B)(v), and (a)(6)(vi), (b)
(concentration set at 1.0 percent), and
(c). The imperviousness of each item
pursuant to paragraph (a)(2)(i) must be
demonstrated by actual testing under
paragraph (a)(3) and not by
manufacturer specifications. Permeation
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testing shall be conducted according to
the American Society for Testing
Materials (ASTM) F739 “Standard Test
Method for Resistance of Protective
Clothing Materials to Permeation by
Liquids or Gases.” Results shall be
recorded as a cumulative permeation
rate as a function of time, and shall be
documented in accordance with ASTM
F739 using the format specified in
ASTM 1194-89 “Guide for
Documenting the Results of Chemical
Permeation Testing on Protective
Clothing Materials.” Gloves may not be
used for a time period longer than they
are actually tested and must be replaced
at the end of each work shift. The
manufacturer, importer, or processor
must submit all test data to the Agency
and must receive written Agency
approval for each type of glove tested
prior to use of such gloves. The
following gloves have been tested in
accordance with the ASTM F739
method and found to satisfy the
requirements for use by EPA: Latex (at
least 14 mils thick), Nitrile (at least 16
mils thick), and Silvershield (at least 3
mils thick). As an alternative to the
respiratory requirements listed here, a
manufacturer, importer, or processor
may choose to follow the NCEL
provisions listed in the TSCA section
5(e) consent order for this substance.
The NCEL is 1.0 ug/m3 as an 8-hour
time weighted average verified by actual
monitoring data.

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (c), (d), (e) (concentration set at
0.1 percent), (), (g)(1)(), (g)(1)(vii),
©)0), @), @), (@2)v),
©(2)(v), and (g)(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(p) (12,300
kilograms).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (d), (e), (1), (g), (h), and (i)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

30. By adding new §721.6493 to
subpart E to read as follows:

§721.6493 Amidoamine modified
polyethylene glycol (generic).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified

generically as a amidoamine modified
polyethylene glycol (PMN P—99-0645)
is subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

31. By adding new §721.6515 to
subpart E to read as follows:

§721.6515 Polymerof polyalkylenepolyol
and trisubstituted phenol (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as polymer of
polyalkylenepolyol and trisubstituted
phenol (PMN P-98-1016) is subject to
reporting under this section for the
significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(4), (b)(4), and
(c)(4) (N=10 ppb).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

32. By adding new § 721.8657 to
subpart E to read as follows:

§721.8657 Cerium, hydroxy oleate
propionate complexes.

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
Cerium, hydroxy oleate propionate
complexes (PMN P—99-0026) is subject
to reporting under this section for the
significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(4), (b)(4), and
(c)(4) (N=7 ppb).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

33. By adding new §721.9484 to
subpart E to read as follows:

§721.9484 Dimer acid/rosin amidoamine
reaction product (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Dimer acid/rosin
amidoamine reaction product (PMN P-
99-0143) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

34. By adding new § 721.9485 to
subpart E to read as follows:

§721.9485 Dimer acid/polymerized rosin
amidoamine reaction product (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Dimer acid/polymerized
rosin amidoamine reaction product
(PMN P-99-0144) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part



81404

Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

35. By adding new §721.9486 to
subpart E to read as follows:

§721.9486 Rosin amidoamine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Rosin amidoamine (PMN
P—99-0145) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

36. By adding new §721.9487 to
subpart E to read as follows:

§721.9487 Polymerized rosin amidoamine
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Polymerized rosin
amidoamine (PMN P—-99-0146) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(2).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The

provisions of § 721.185 apply to this
section.

37. By adding new § 721.9514 to
subpart E to read as follows:

§721.9514 Ethyl silicate, reaction products
with modified alkoxysilane salt (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as Ethyl silicate, reaction
products with modified alkoxysilane
salt (PMN P—99-0157) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(c)(2).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

38. By adding new § 721.9535 to
subpart E to read as follows:

§721.9535 1,4-Dioxa-7,9-dithia-8-
stannacycloundecane-5,11-dione, 8,8-
dioctyl-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
a 1,4-Dioxa-7,9-dithia-8-
stannacycloundecane-5,11-dione, 8,8-
dioctyl- (PMN P-99-0093; CAS No.
56875-68—4) is subject to reporting
under this section for the significant
new use described in paragraph (a)(2) of
this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j) and (f).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to this section.

39. By adding new § 721.9670 to
subpart E to read as follows:

§721.9670 Tetraaryltin (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Tetraaryltin (PMN P—
99-0198) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(ii) Release to water. Requirements as
specified § 721.90 (a)(4), (b)(4), and
(c)(4) (N=1 ppb).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (i), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

40. By adding new § 721.9671 to
subpart E to read as follows:

§721.9671 Triaryltin (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a Triaryltin (PMN P-99—
0199) is subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(ii) Release to water. Requirements as
specified §721.90 (a)(4), (b)(4), and
(c)(4) (N=1 ppb).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (i), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 00-32766 Filed 12—-22-00; 8:45 am]
BILLING CODE 6560-50-S
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GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-117
[FPMR Amendment G-116]
RIN 3090-AH16

Transportation Management;
Correction

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Final rule; correction.

SUMMARY: This document corrects errors
contained in a final rule appearing in
Part V of the Federal Register of Friday,
October 6, 2000 (65 FR 60060). The rule
revised the Federal Property
Management Regulations (FPMR) by
moving coverage on transportation and
traffic management into the Federal
Management Regulation (FMR) and
adding a cross-reference to the FPMR to
direct readers to the coverage in the
FMR.

EFFECTIVE DATE: October 6, 2000.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Allison, Transportation
Management Policy Division (MTL),
202-219-1729.

SUPPLEMENTARY INFORMATION: In rule
document 00-25130 beginning on page
60060 in the issue of Friday, October 6,
2000, make the following corrections:

§102-117.25

1. On page 60062, in the first column,
in § 102—117.25, in the definition of
“Agency”’, paragraph (4), correct “The
Atomic Energy Commission” to read
“The Nuclear Regulatory Commission”.

§102-117.140

2. On page 60065, in the first column,
in §102-117.140, in the last line, correct
the URL cite to read ““‘e-mail:
cargo@marad.dot.gov’’.

§102-117.170 [Corrected]

3. On page 60065, in the third
column, in § 102-117.170(b)(1), in the
third line, remove the comma after
“NW.”

§102-117.220 [Corrected]

4. On page 60066, in the second
column, in §102-117.220, in the
eleventh line from the top of the
column, correct ‘“Note to §-117-220"’ to
read “Note to §102-117-220"".

[Corrected]

[Corrected]

§102-117.250

5. On page 60067, in the first column,
in § 102—-117.250(b), in the thirteenth
line, correct the URL site to read
“http://www.kc.gsa.gov/fsstt”.

[Corrected]

Dated: December 19, 2000.
Michael E. Hopkins,
Federal Acquisition Policy Division, Office
of Governmentwide Policy.
[FR Doc. 00-32778 Filed 12—22-00; 8:45 am]
BILLING CODE 6820-24-P

HARRY S. TRUMAN SCHOLARSHIP
FOUNDATION

45 CFR Part 1801

Harry S. Truman Scholarship
Regulations

AGENCY: Harry S. Truman Scholarship
Foundation.

ACTION: Final rule.

SUMMARY: The following are the
regulations governing the annual
competition for Harry S. Truman
Scholarships and the disbursement of
Scholar payments. The regulations
reflect modifications in the program
adopted by the Harry S. Truman
Scholarship Foundation on November 2,
2000. Modifications were made to
clarify and make explicit policies of the
Foundation in administering the
Truman Scholarship Program.

This regulation describes the
procedures to be followed by
individuals who apply for or receive
Harry S. Truman Scholarships and
educational institutions which
nominate Scholarship applicants, as
well as the procedures the Foundation
follows in selecting Truman Scholars
and in administering scholarships.

EFFECTIVE DATE: January 19, 2001.

ADDRESSES: Harry S. Truman
Scholarship Foundation, 712 Jackson
Place, N.W., Washington, D.C. 20006.

FOR FURTHER INFORMATION CONTACT:
Louis H. Blair, (202) 395—-4831. E-mail,
Iblair@truman.gov.

SUPPLEMENTARY INFORMATION:

OMB has determined that this
regulation is not a significant action
requiring its review under Executive
Order 12866. I hereby certify that this
regulation does not apply to small
businesses, and thus will have no
significant economic impact on a
substantial number of small entities
within the meaning of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This regulation
relates to the Foundation’s management
and procedures, and thus is not a “rule”
within the meaning of the Congressional
Review Act, 5 U.S.C. et seq.

List of Subjects in 45 CFR Part 1801

Grant programs—education,
Scholarships and fellowships.

Chapter XVIII, title 45 of the Code of
Federal Regulations is amended by
revising Part 1801 to read as follows:

PART 1801—HARRY S. TRUMAN
SCHOLARSHIP PROGRAM

Subpart A—General

Sec.

1801.1 Annual Truman Scholarship
competition.

1801.2 Truman Scholars are selected from
qualified applicants from each State.

1801.3 Students eligible for nomination.

1801.4 Definitions.

Subpart B—Nominations

1801.10 Nomination by institution of higher
education.

1801.11 Annual nomination.

1801.12 Institutions with more than one
campus.

1801.13 Two-year institutions.

1801.14 Faculty Representative.

1801.15 Submission of application to the
Foundation.

1801.16 Closing date for receipt of
nominations.

1801.17 Contents of application.

1801.18 Limitations on nominations.

Subpart C—The Competition

1801.20
1801.21
1801.22

Selection of finalists.

Evaluation criteria.

Interview of finalists with panel.

1801.23 Recommendation by panel.

1801.24 Selection of Truman Scholars by
the Foundation.

Subpart D—Graduate Study

1801.30 Continuation into graduate study.

1801.31 Approval of graduate programs by
the Foundation.

1801.32 Eligible institutions and degree
programs.

Subpart E—Payments to finalists and
Scholars

1801.40
1801.41
1801.42
1801.43

Travel expenses of finalists.

Scholarship stipends.

Definition of “fee”.

Allowance for books.

1801.44 Allowance for room and board.

1801.45 Deduction for benefits from other
sources.

Subpart F—Payment Conditions and

Procedures

1801.50 Acceptance of the scholarship.

1801.51 Report at the beginning of each
term.

1801.52 Payment schedule.

1801.53 Postponement of payment.

1801.54 Annual report.

Subpart G—Duration of Scholarship

1801.60 Renewal of scholarship.
1801.61 Termination of scholarship.
1801.62 Recovery of scholarship funds.

Authority: Pub. L. 93-642, 88 Stat. 2276
(20 U.S.C. 2001-2012).
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Subpart A—General

§1801.1 Annual Truman Scholarship
competition.

Each year, the Harry S. Truman
Scholarship Foundation carries out a
nationwide competition to select
students to be Truman Scholars.

§1801.2 Truman Scholars are selected
from qualified applicants from each State.

(a) At least one Truman Scholar is
selected each year from each State in
which there is a resident applicant who
meets minimum eligibility criteria as
established by the Foundation. These
minimum eligibility criteria are stated
in §§1801.3, 1801.21 and 1801.23.

(b) As used in this part, State means
each of the States, the District of
Columbia, the Commonwealth of Puerto
Rico, and considered as a single entity:
Guam, the Virgin Islands, American
Samoa, and the Commonwealth of the
Northern Mariana Islands (The Islands).

§1801.3 Students eligible for nomination.

A student is eligible to be nominated
for a Truman Scholarship if he or she:

(a) Is a junior-level student pursuing
a bachelor’s degree as a full-time
student at an accredited institution of
higher education and will receive a
baccalaureate degree the following
academic year; or, is a full-time senior
level student from the Commonwealth
of Puerto Rico or from The Islands;

(b) Has an undergraduate field of
study that permits admission to a
graduate program leading to a career in
public service;

(c) Ranks in the upper quarter of his
or her class; and

(d) Is a U.S. citizen, a U.S. national,
or a permanent resident of the
Commonwealth of the Northern Mariana
Islands.

§1801.4 Definitions.

As used in this part:

Academic year means the period of
time, typically 8 or 9 months in which
a full-time student would normally
complete two semesters, three quarters,
or the equivalent.

Foundation means the Harry S.
Truman Scholarship Foundation.

Full-time student means a student
who is carrying a sufficient number of
credit hours or their equivalent to
secure the degree or certificate toward
which he or she is working, in no more
time than the length of time normally
taken at his or her institution.

Graduate study means the courses of
study beyond the baccalaureate level
which lead to an advanced degree.

Institution means an institution of
higher education. “Institution of higher
education” has the meaning given in

section 1201(a) of the Higher Education
Act of 1965 (20 U.S.C. 1141 (a)).

Junior means a student who,
following completion of the current
academic year, has one more year of
full-time course work to receive a
baccalaureate degree.

President means the principal official
responsible for the overall direction of
the operations of an institution.

Public service means employment in:
government at any level, the uniformed
services, public interest organizations,
non-governmental research and/or
educational organizations, public and
private schools, and public service
oriented non-profit organizations such
as those whose primary purposes are to
help needy or disadvantaged persons or
to protect the environment.

Resident means a person who has
legal residence in the State, recognized
under State law. If a question arises
concerning the State of residence, the
Foundation determines, for the
purposes of this program of which State
the person is a resident, taking into
account place of registration to vote,
family’s place of residence, home
address listed for school registration,
and eligibility for “in-State” tuition
rates at public institutions of higher
education.

Scholar means a person who has been
selected by the Foundation as a Truman
Scholar, has accepted the Scholarship
and agreed to the conditions of the
award, and is eligible for Scholarship
stipend(s).

Senior means a student who is in his
or her last year of study before receiving
a baccalaureate degree.

Term means the period which the
institution uses to divide its academic
year: semester, trimester, or quarter.

Subpart B—Nominations

§1801.10 Nomination by institution of
higher education.

To be considered in the competition
a student must be nominated by the
institution that he or she attends.

8§1801.11 Annual nomination.

(a) Except as provided in §§ 1801.11
(b), 1801.12, and 1801.24, each
institution may nominate up to four
students annually. Additionally, a four-
year institution may nominate up to
three currently enrolled juniors who
completed their first two college years at
a two-year institution. Nominees may
have legal residence in the same State
as the institution or in different States.

(b) The Foundation may announce
each year in its Bulletin of Information
or on its website (http://
www.truman.gov) special circumstances

under which an institution may
nominate additional candidates.

(c) All nominations must be made by
the President of the institution or the
designated Faculty Representative.

§1801.12
campus.
If an institution has more than one
component separately listed in the
current edition of the Directory of
Postsecondary Institutions published by
the U.S. Department of Education, each
component will be considered to be a
separate institution under this
regulation, and each may nominate up
to four students. However, a component
that is organized solely for
administrative purposes and has no
students may not nominate a student.

Institutions with more than one

§1801.13 Two-year institutions.

If an institution does not offer
education beyond the sophomore level,
the institution may nominate only
students who have completed two years
at that institution and who are currently
enrolled as full-time juniors at
accredited four-year institutions.
Faculty Representatives at two-year
institutions may submit the materials
directly to the Foundation or they may
forward the nomination materials to the
Faculty Representative of the four-year
institution attended by the nominee.

§1801.14 Faculty Representative.

(a) Each institution which nominates
a student must give the Foundation the
name, business address, and business
telephone number of a member of the
faculty or administrator who will serve
as liaison between the institution and
the Foundation.

(b) The Faculty Representative is
responsible for a timely submission of
all nominations and supporting
documentation.

(c) The Foundation delegates the
responsibility to the Faculty
Representative to establish a process to
publicize the scholarship, recruit
candidates, select nominees, and assist
nominees.

§1801.15 Submission of application to the
Foundation.

To nominate a student for the
competition, the Faculty Representative
must submit the completed nomination
packet to the Foundation as provided in
§1801.16. The Foundation does not
accept nominations packets directly
from students.

§1801.16 Closing date for receipt of
nominations.

The Foundation announces in its
Bulletin of Information and in the
Federal Register and posts on its
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website (http://www.truman.gov) the
date and address at which the
Foundation must receive nominations.
Nominations not received by this date at
the address specified will not be
considered.

§1801.17 Contents of application.

(a) The Foundation provides a form
that must be used as the application.

(b) Each application must include the
following:

(1) A certification of nomination and
eligibility signed by the Faculty
Representative;

(2) A completed Truman Scholarship
Application signed by the nominee;

(3) A policy proposal written by the
nominee;

(4) A current official college
transcript; and

(5) A letter of nomination from the
Faculty Representative and three letters
of recommendation.

§1801.18 Limitations on nominations.

A candidate nominated by an
institution and not selected as a Truman
Scholar may not be renominated the
following year.

Subpart C—The Competition

§1801.20 Selection of Finalists.

The Foundation selects Finalists from
the students who are nominated.

§1801.21 Evaluation criteria.

(a) The Foundation appoints a
committee to select finalists from the
students nominated on the basis of the
following criteria:

(1) Extent and quality of community
service and government involvement;

(2) Leadership record;

(3) Academic performance and
writing and analytical skills; and

(4) Suitability of the nominee’s
proposed program of study and its
appropriateness for a leadership career
in public service.

(b) The Foundation selects Finalists
solely on the basis of the information
required under § 1801.17.

§1801.22 Interview of Finalists with panel.

The Foundation invites each Finalist
to an interview with a regional review
panel. Panels evaluate Truman Finalists
primarily on:

(a) Leadership potential and
communication skills;

(b) Likelihood of “making a
difference” in public service; and

(c) Intellectual strength, analytical
abilities, and prospects of performing
well in graduate school.

§1801.23 Recommendation by panel.

(a) Each Panel is asked to recommend
to the Board of Trustees the name of one

candidate from each state in the region
to be appointed as a Truman Scholar.
The Foundation may authorize each
regional review panel to recommend
additional Scholars from the States in
its region.

(b) A panel’s recommendations are
based on the material required under
§1801.17 and, as determined in the
interview, the panel’s assessment of
each Finalist in terms of criteria
presented in § 1801.22.

(c) In the event that a regional review
panel determines that none of the
Finalists from a state meets all the
requirements expected of a Truman
Scholar, it does not provide a
recommendation. The Foundation will
carry over the Scholarship for that state
making two Scholarships available the
following year.

§1801.24 Selection of Truman Scholars by
the Foundation.

The Foundation names Truman
Scholars after receiving
recommendations from the regional
review panels.

Subpart D—Graduate Study

§1801.30 Continuation into graduate
study.

(a) Only Scholars who satisfactorily
complete their undergraduate education
and who comply with § 1801.31 shall be
eligible for continued Foundation
support for an approved program of
graduate study.

(b) The Foundation does not conduct
a competition for graduate scholarships
and does not add new Truman Scholars
at the graduate level.

§1801.31 Approval of graduate programs
by the Foundation.

(a) By December 1, Scholars desiring
Foundation support for graduate study
the following academic year must
submit a proposed program of graduate
study to the Foundation for approval.
The graduate program proposed for
approval may differ from that proposed
by the Scholar when nominated for a
Truman Scholarship. Factors to be used
by the Foundation in considering
approval include being consistent with:

(1) Field of study initially proposed in
the Scholar’s Application;

(2) Graduate school programs given
priority in the current Bulletin of
Information;

(3) Undergraduate educational
program and work experience of the
Scholar; and

(4) Preparation specifically for a
career in public service.

(b) Foundation approval in writing of
the Scholar’s proposal is required before

financial support is granted for graduate
work.

(c) Scholars must include in their
submission to the Foundation a
statement of interest in a career in
public service that specifies in detail
how their graduate program and their
overall educational and work
experience plans will realistically
prepare them for their chosen career
goal in government or elsewhere in
public service.

(d) After completing his or her
undergraduate studies, a Scholar each
year may request in writing a deferral of
support for graduate studies. Deferrals
must be requested no later than June 15
for the succeeding academic year.
Scholars failing to request a year’s
deferral and to receive written approval
from the Foundation may lose one year
of funding support for each year for
which they fail to request and receive
deferrals. Total deferrals may not exceed
four years unless an extension is granted
in writing by the Foundation.

§1801.32 Eligible institutions and degree
programs.

(a) Truman Scholars at the graduate
level may use Foundation support to
study at any accredited college or
university in the United States or abroad
that offers graduate study appropriate
and relevant to their public service
career goals.

(b) They may enroll in any relevant
graduate program for a career in public
service.

(c) Foundation support for graduate
study is restricted to three years of full-
time study.

Subpart E—Payments to Finalists and
Scholars

§1801.40 Travel expenses of finalists.

The Foundation will provide partial
funding for intercity round-trip
transportation from the finalist’s
nominating institution to the interview
site. The Foundation does not reimburse
finalists for lodging, meals, local
transportation, or other expenses. The
Foundation announces the terms and
conditions of support on its website
(http://www.truman.gov) and in the
Bulletin of Information.

§1801.41 Scholarship stipends.

The Scholarship stipend may be used
only for eligible expenses in the
following categories: tuition, fees,
books, and room and board. Payments
from the Foundation may be received to
supplement, but not to duplicate,
benefits received by the Scholar from
the educational institution or from other
foundations or organizations. The
designated benefits received from all
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sources combined may not exceed the
costs of tuition, fees, books, and room
and board as determined by the
Foundation. The Foundation’s Bulletin
of Information, current at the time of the
Scholar’s selection, contains additional
information about the terms and
conditions of scholarship support.

§1801.42 Definition of “fee”.

As used in this part, fee means a
typical and usual non-refundable charge
by the institution for a service, a
privilege, or the use of property which
is required for a Scholar’s enrollment
and registration.

§1801.43 Allowance for books.

The cost allowance for a Scholar’s
books is $1000 per year, or such higher
amount published on the Foundation’s
website (http://www.truman.gov).

§1801.44 Allowance for room and board.

The cost allowed for a Scholar’s room
and board is the amount the institution
reports to the Foundation as the average
cost of room and board for the Scholar’s
institution, given the type of housing
the Scholar occupies.

§1801.45 Deduction for benefits from
other sources.

The cost allowed for a Scholar’s
tuition, fees, books, room and board
must be reduced to the extent that the
cost is paid by another organization, or
provided for or waived by the Scholar’s
institution.

Subpart F—Payment Conditions and
Procedures

§1801.50 Acceptance of the scholarship.

To receive any payment, a Scholar
must sign an acceptance of the
scholarship and acknowledgement of
the conditions of the award and submit
it to the Foundation.

§1801.51 Report at the beginning of each
term.

(a) To receive a Scholarship stipend,
a Scholar must submit a current
transcript and Payment Request Form
containing the following:
(1) A statement of the Scholar’s costs
for tuition, fees, books, room and board;
(2) A certification by an authorized
official of the institution that the
Scholar is a full-time student and is
taking a course of study, training, or
other educational activities to prepare
for a career in public service; and is not
engaged in gainful employment that
interferes with the Scholar’s studies;
and

(3) A certification by an authorized
official of the institution of whether the
Scholar is in academic good standing.

(b) At the beginning of each academic
year, the Scholar must have his or her
institution submit a certified
Educational Expense Form containing
the following:

(1) A certification by an authorized
official of the institution that the
Scholar’s statement of costs for tuition,
fees, books, room and board and other
expenses required for the academic year
is accurate; and

(2) A certification of the amounts of
those costs that are paid or waived by
the institution or paid by another
organization.

§1801.52 Payment schedule.

The Foundation will pay the Scholar
a portion of the award of the
Scholarship stipend (as described in the
Foundation’s Bulletin of Information)
after each report submitted under
§1801.51.

§1801.53 Postponement of payment.

(a) A Scholar may request the
Foundation to postpone one or more
payments because of sickness or other
circumstances.

(b) If the Foundation grants a
postponement, it may impose
conditions as it deems appropriate.

§1801.54 Annual report.

(a) Scholars with remaining eligibility
for scholarship stipends must submit no
later than July 15 an annual report to the
Foundation.

(b) The annual report should be in
narrative form and cover: courses taken
and grades earned; courses planned for
the coming year if Foundation support
will be requested; public service and
school activities; part-time or full-time
employment and summer employment
or internships; and achievements,
awards and recognition, publications or
significant developments.

(c) Newly selected Scholars are
required to submit by the July 15
following their selection an annual
report updating the Foundation on their
activities and accomplishments since
the time they submitted their
applications for the Truman
Scholarship.

Subpart G—Duration of Scholarship

§1801.60 Renewal of scholarship.

It is the intent of the Foundation to
provide scholarship awards for a period
not to exceed a total of four academic
years, only in accordance with the
regulations established by its Board of
Trustees, and subject to an annual
review for compliance with the
requirements of this part.

§1801.61 Termination of scholarship.

(a) The Foundation may suspend or
terminate a scholarship under the
following specific conditions:

(1) Unsatisfactory academic
performance for two terms, failure to
pursue preparation for a career in public
service, or loss of interest in a career in
public service;

(2) Failure to meet the criteria in
§1801.3(d), § 1801.30(a) § 1801.31(a)
and (b), or § 1801.51;

(3) Failure to submit a report or
request required by the Foundation or
providing false, misleading, or
materially incomplete information on
any report, payment request or other
submission to the Foundation; or

(4) Failure to begin use of the graduate
portion of the scholarship within four
years of the date of receipt of a
baccalaureate degree unless granted an
extension in writing by the Foundation.

(b) Before it terminates a scholarship,
the Foundation will notify the Scholar
of the proposed action and will provide
an opportunity to be heard with respect
to the grounds for termination.

§1801.62 Recovery of scholarship funds.

(a) When a Truman Scholarship is
terminated for any reason, the Scholar
must return to the Foundation any
stipend funds which have not yet been
spent or which the Scholar may recover.

(b) A Scholar who fails for any reason
to complete, as a full-time student, a
school term for which he or she has
received a Foundation stipend, must
return the amount of that stipend to the
Foundation. The Foundation may waive
this requirement upon application by
the Scholar showing good cause for
doing so.

Dated: December 14, 2000.

Louis H. Blair,

Executive Secretary.

[FR Doc. 00-32638 Filed 12—-22-00; 8:45 am]
BILLING CODE 6820-AB—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-2828; MM Docket No. 97-252; RM—
9602]

Radio Broadcasting Services;
Columbia City, Florida

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a partial appeal
of the Report and Order, 64 FR 70671
(December 17, 1999) in this proceeding,
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this document overrules the conclusion
in the Report and Order that Columbia
City, Florida, is not a community
entitled to a broadcast allotment
pursuant to Section 307(b) of the
Communications Act of 1934, as
amended. This document finds that
Columbia City, Florida, is a community
entitled to a broadcast allotment and
allots Channel 243A to Columbia City,
Florida, as the community’s first local
broadcast service. The coordinates for
that channel are 30—04—12 North
Latitude and 82—41-42 West Longitude.

DATES: Effective January 29, 2001. A
filing window for Channel 243A at
Columbia City, Florida, will not be
opened at this time. Instead, the issue of
opening a filing window for that
channel will be addressed by the
Commission in a subsequent Order.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 97-252, adopted December
6, 2000, and released December 15,
2000. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals I, CY-A257, 445 12th
Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, located at 1231 20th Street, NW.,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

Part 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended
by adding Columbia City, Channel
243A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-32790 Filed 12-22-00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
49 CFR Part 199

[Docket RSPA—97-2995; Notice 8]

Research and Special Programs
Administration

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of random drug testing
rate.

SUMMARY: Each year, a minimum
percentage of covered pipeline
employees must be randomly tested for
illegal drugs. The percentage, either 50
percent or 25 percent, depends on the
positive rate of random testing reported
to RSPA in the previous year. In
accordance with applicable standards,
we have determined that the positive
rate of random testing reported this year
for testing in calendar year 1999 was
less than 1.0 percent. Therefore, in
calendar year 2001, the minimum
annual percentage rate for random drug
testing is 25 percent of covered
employees.

DATES: Effective January 1, 2001,
through December 31, 2001, at least 25
percent of covered employees must be
randomly drug tested.

FOR FURTHER INFORMATION CONTACT: L.M.
Furrow; phone (202) 366—4559.

SUPPLEMENTARY INFORMATION: Operators
of gas, hazardous liquid, and carbon
dioxide pipelines and operators of
liquefied natural gas facilities must
annually submit Management
Information System (MIS) reports of
drug testing done in the previous
calendar year (49 CFR 199.25(a)). One of
the uses of this information is to
calculate the minimum annual
percentage rate at which operators must
randomly drug test all covered
employees during the next calendar year
(49 CFR 199.11(c)(2)). If the minimum
annual percentage rate for random drug
testing is 50 percent, we may lower the
rate to 25 percent if we determine that
the positive rate reported for random
tests for two consecutive calendar years
is less than 1.0 percent (49 CFR
199.25(c)(3)). If the minimum annual
percentage rate is 25 percent, we will
increase the rate to 50 percent if we
determine that the positive rate reported
for random tests for any calendar year

is equal to or greater than 1.0 percent
(49 CFR 199.25(c)(4)). Part 199 defines
“positive rate” as “the number of
positive results for random drug tests

* * * plus the number of refusals of
random tests * * *, divided by the total
number of random drug tests * * * plus

the number of refusals of random
tests. * * *7

Through calendar year 1996, the
minimum annual percentage rate for
random drug testing in the pipeline
industry was 50 percent of covered
employees. Based on MIS reports of
random testing done in 1994 and 1995,
we lowered the minimum rate from 50
to 25 percent for calendar year 1997 (61
FR 60206; November 27, 1996). The
minimum rate remained at 25 percent in
calendar years 1998 (62 FR 59297; Nov.
3,1997), 1999 (63 FR 58324; Oct. 30,
1998), and 2000 (64 FR 66788; Nov. 30,
1999).

Using the MIS reports received this
year for drug testing done in 1999, we
calculated the positive rate of random
testing to be 0.7 percent. Since the
positive rate continues to be less than
1.0 percent, we are announcing that the
minimum annual percentage rate for
random drug testing is 25 percent of
covered employees for the period
January 1, 2001, through December 31,
2001.

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60117, and 60118; 49 CFR 1.53.

Issued in Washington, DC, on December
19, 2000.
Richard D. Huriaux,
Manager, Regulations, Office of Pipeline
Safety.
[FR Doc. 00-32854 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-60—P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 573

[Docket No. NHTSA—2000-8509]

RIN 2127-Al123

Motor Vehicle Safety; Reporting the

Sale or Lease of Defective or Non-
Compliant Tires

AGENCY: National Highway Traffic

Safety Administration (NHTSA), DOT.

ACTION: Interim final rule; request for
comments.

SUMMARY: This interim final rule
implements Section 3(c) of the
Transportation Recall Enhancement,
Accountability, and Documentation Act
(the TREAD Act). Section 3(c) directs us
to issue a final rule by January 30, 2001,
implementing that Act’s requirement of
the submission of reports concerning
sales and leases of defective or
noncompliant tires by certain persons.
Accordingly, we are publishing a rule
requiring any person who knowingly
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and willfully sells or leases for use on

a motor vehicle a defective tire or a tire
not in compliance with applicable
safety standards and has actual
knowledge that the manufacturer of
such tire has notified its dealers of such
defect or noncompliance, to report that
sale or lease to NHTSA.

DATES: Effective date: This rule is
effective January 25, 2001.

Comments: Comments must be
received on or before February 26, 2001.
ADDRESSES: You may submit your
comments in writing to: Docket
Management, Room PL-401, 400
Seventh Street, SW., Washington, DC
20590. You may also submit your
comments electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically.

Regardless of how you submit your
comments, you should mention the
docket number of this document in our
comments.

You may call Docket Management at
202-366-9324. You may visit the
Docket from 10 a.m. to 5 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT.:
Jennifer T. Timian, Office of Chief
Counsel, NCC-10, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590, telephone (202) 366—5263.
SUPPLEMENTARY INFORMATION:

Background

On November 1, 2000, the TREAD
Act, Public Law 106—414, was enacted.
The statute was, in part, a response to
congressional concerns related to
manufacturers’ inadequate reporting to
NHTSA of information regarding
possible defects in motor vehicles and
motor vehicle equipment, with specific
reference to tires. The TREAD Act
directs the Secretary of Transportation
(“the Secretary”) to issue various rules
to improve reporting of information that
is or could be related to defects and
noncompliances with applicable
Federal motor vehicle safety standards.
The authority to carry out Chapter 301
of Title 49 of the United States Code,
under which the rules directed by the
TREAD Act are to be issued, has been
delegated to NHTSA’s Administrator
pursuant to 49 CFR 1.50.

Under pre-TREAD law, 49 U.S.C.
30120(i), when a manufacturer of a
motor vehicle or replacement
equipment has notified a dealer
(including a retailer of motor vehicle
equipment) that a new motor vehicle or
new item of replacement equipment

does not comply with a safety standard
or contains a safety-related defect, the
dealer may not sell or lease the
noncompliant or defective vehicle or
equipment, absent certain exceptions.
Section 30120(i) does not apply to the
sale or lease of used vehicles or
equipment, and there had been media
reports during congressional
consideration of the bill that eventually
was adopted as the TREAD Act that
some persons were selling defective
Firestone ATX or Wilderness tires that
had been returned to dealers for
replacement tires under an ongoing
safety recall. Although Congress chose
not to explicitly prohibit such sales, it
imposed the reporting requirement
contained in Section 3(c) of the TREAD
Act.

Section 3(c) of the TREAD Act adds
a new subsection (n) to 49 U.S.C. 30166.
That subsection directs NHTSA to issue,
within 90 days of enactment, a final rule
requiring any person who knowingly
and willfully sells or leases for use on
a motor vehicle a defective tire or a tire
which is not compliant with an
applicable tire safety standard, with
actual knowledge that the manufacturer
of such tire has notified its dealers of
such defect or noncompliance as
required under 49 U.S.C. 30118(c) or as
required by an order under 49 U.S.C.
30118(b), to report that sale or lease to
NHTSA.* Under 30166(n)(2), reporting
of such sales or leases is not required
where: (A) Prior to delivery of any such
tire pursuant to a sale or lease, the
defect or noncompliance is remedied as
required under 49 U.S.C. 30120; or (B)
notification of the defect or
noncompliance is required pursuant to
an order issued under section 30118(b),
but enforcement of the order is
restrained or the order is set aside in a
civil action to which 49 U.S.C. 30121(d)
applies.

Under 49 U.S.C. 30165, as amended
by section 3(a) of the TREAD Act, a
person who violates section 30166 or a
regulation promulgated thereunder,
including the requirement being
promulgated today, is liable for civil
penalties of up to $5,000 per violation

1Section 30118(c) requires manufacturers of
motor vehicles or equipment to provide notification
of safety-related defects or noncompliances with
motor vehicle safety standards to NHTSA, as well
as to the owners, purchasers and dealers of the
vehicle or equipment.

Section 30118(b) authorizes the Secretary to make
a final decision that a motor vehicle or equipment
contains a safety-related defect and/or does not
comply with an applicable motor vehicle safety
standard and, in that event, order the manufacturer
to give notification of the defect or noncompliance
to owners, purchasers, and dealers of the vehicle or
equipment, and order the manufacturer to remedy
the defect or noncompliance without charge.

per day, with a maximum penalty for a
related series of daily violations of
$15,000,000.

In order to implement the statutorily-
mandated final rule concerning the
reporting of knowing and willful sales
or leases of defective or noncompliant
tires, we are amending 49 CFR Part 573
to add a new section 573.10. Below is
a brief summary and explanation of
particular requirements of today’s rule.

Who Will Be Required to Comply With
§573.10

Subsection 30166(n) provides that the
final rule shall require “any person who
knowingly and willfully sells or leases
for use on a motor vehicle a defective
tire or a tire which is not compliant
with an applicable tire safety standard
* * * to report such sale or lease to the
Secretary.” (emphasis added). In this
subsection, Congress chose to use the
general terms “‘any person,” as opposed
to the more restricted categories of
“manufacturer”’and ‘““dealer” used
elsewhere within Section 30166 and
Chapter 301. In view of the breadth of
the terms “any person,” the subsection
will not be limited to persons in
particular classes or categories. Thus,
the rule’s reporting requirements will
apply to the actions of all persons,
including individuals and entities such
as corporations.

To be covered by the rule, however,
the person must engage in certain
activities regarding tires. Subsection
30166(n) and the rule apply to all tires
used on motor vehicles, including both
new and used tires. Thus, unlike the
limits in subsection 30120(i), subsection
30166(n) is not limited to new tires, and
includes tires that are returned to
dealers or other parties for replacement
as part of a safety recall.

The activities that are covered by the
statute and the rule are selling or leasing
a defective or noncompliant tire *“for use
on a motor vehicle” (emphasis added).
Congress’ terminology in requiring
reports from persons who sell or lease
such tires “for use on a motor vehicle”
effectively limits the applicability of the
reporting requirement. Today’s rule
accordingly requires reports from those
persons who sell or lease defective or
noncompliant tires for use on a motor
vehicle, but not from persons who sell
or lease a new or used vehicle with a
defective or noncompliant tire.2 Thus,
for example, a motor vehicle dealer is
not subject to the reporting
requirements of today’s rule except with
respect to tires that the dealer sells or

2 As noted above, the sale or lease of a new
vehicle with a defective or noncompliant tire is
already prohibited by 49 U.S.C. 30120(i).
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leases separately from a vehicle.
Similarly, motor vehicle lessors and
motor vehicle rental companies are not
subject to the rule because these groups
are not selling or leasing tires for use on
motor vehicles, but rather are selling
and leasing vehicles. Thus, we would
expect that today’s rule will generally
apply to tire retailers, including
individuals.

To be covered by the reporting
requirement, the person must have
“actual knowledge that the
manufacturer of such tire has notified
its dealers of such defect or
noncompliance * * *” Thus, the
person need not have received the
defect or noncompliance notification
directly from the manufacturer. It is
sufficient the person have actual
knowledge that the notification was
made to dealers.

Employers, principals and other
persons who are legally accountable for
the actions of their employees or agents
are also subject to §573.10, and are
required to report any covered sales or
leases that their employees or agents
cause while acting within the scope of
their employment or agency.
Compliance with §573.10 is required
regardless of whether the covered sale
or lease was or was not approved or
ratified by the legally responsible party.
Therefore, for example, if an employee
of a tire retailer sells or leases a tire that
is defective or not in compliance with
an applicable safety standard, both the
employee and the tire retailer would be
obligated to report the sale, and both
would be accountable if the sale is not
reported or reported in a manner not in
compliance with § 573.10. Only one
report per covered sale or lease is
required, so that in the example above
either the employee or the retailer could
file a report.

Timing of Reports Under § 573.10

Reports required to be submitted
pursuant to 573.10 must be mailed and/
or submitted to NHTSA no more than
five working days after the person to
whom the tire was sold or leased took
possession of the tire. We have chosen
a five-day rule consistent with current
49 CFR 573.5, which requires defect and
noncompliance information reports to
be submitted within the same time
frame. A five-day rule was also chosen
in order to ensure the prompt reporting
of covered sales or leases and to
facilitate prompt follow up by the
agency.

Reports must be submitted by any
means which permits the sender to
verify promptly that the report was in
fact received by NHTSA and the day it
was received by NHTSA.

What Information Will Be Required in
a Report Submitted Pursuant to
§573.10

Reports submitted pursuant to section
573.10 must contain the following
information, to the extent available to
the reporting person: (1) A statement
that the report is being provided
pursuant to section 573.10 regarding the
sale or lease of a defective or
noncompliant tire; (2) the name, address
and telephone number of the person
who purchased or leased the tire; (3) the
name of the manufacturer of the tire; (4)
the tire’s brand name, model name, and
size; (5) the tire’s DOT identification
number (this is an alphanumeric code,
unique to each tire, located on the
sidewall of a tire); (6) the date of sale or
lease; and (7) the name, address, and
telephone number of the seller or lessor.
Each report must be dated and signed,
with the name of the person printed or
typed below the signature. For
corporations, the official position of the
individual signing the report on behalf
of the corporation must also be
provided.

“Available” information includes all
information that a person who sells or
leases a defective or noncompliant tire
has within his or her possession or
control, or could obtain using
reasonable and diligent effort, as of the
time of the report. Any person subject
to §573.10 is expected to take
reasonable and diligent measures to
learn or develop any information
required to be reported of which he or
she was not aware or did not have in his
or her immediate custody at the time of
the sale.

Regulatory Analyses and Notices

1. Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have considered the impact of this
rulemaking action under E.O. 12866 and
the Department of Transportation’s
regulatory policies and procedures. This
rulemaking was not reviewed under
E.O. 12866, “Regulatory Planning and
Review.” This rulemaking is not
considered “‘significant” under the
Department of Transportation’s
regulatory policies and procedures. The
impacts of this rule are expected to be
so minimal as not to warrant
preparation of a full regulatory
evaluation because this provision only
involves reporting and the incidence of
covered sales and leases of defective or
noncompliant tires is expected to be
small.

2. Regulatory Flexibility Act

We have also considered the impacts
of this notice under the Regulatory

Flexibility Act. I certify that this rule
will have no significant economic
impact on a substantial number of small
entities. The impacts of this rule are
expected to be so minimal as not to
warrant preparation of a full regulatory
evaluation because this provision only
involves reporting and the incidence of
covered sales and leases of defective or
noncompliant tires is expected to be
small.

3. National Environmental Policy Act

We have analyzed this proposal under
the National Environmental Policy Act
and determined that it will not have any
significant impact on the quality of the
human environment.

4. Paperwork Reduction Act

NHTSA has determined that this
interim final rule will impose new
collection of information burdens
within meaning of the Paperwork
Reduction Act of 1995 (PRA). Pursuant
to 5 CFR 1320.13 Emergency processing,
NHTSA is asking OMB for a temporary
emergency clearance for this collection.
In this interim final rule, NHTSA begins
the process of requesting a 3-year
clearance for this collection.

Under the PRA, before an agency
submits a proposed collection of
information to OMB for approval, it
must publish a document in the Federal
Register providing a 60-day comment
period and otherwise consult with
members of the public and affected
agencies concerning each proposed
collection of information. The OMB has
promulgated regulations describing
what must be included in such a
document. Under OMB’s regulations, (5
CFR 1320.8(d)), an agency must ask for
public comment on the following:

(i.) Whether the proposed collection
of information is necessary for the
proper performance of the functions of
the agency, including whether the
information will have practical utility;

(ii.) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(iii.) How to enhance the quality,
utility, and clarity of the information to
be collected; and

(iv.) How to minimize the burden of
the collection of information on those
who are to respond, including the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

In compliance with these
requirements, NHTSA asks public
comment on the collection of
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information—i.e., the reporting
requirement— in this interim final rule.

Reporting the Sale or Lease of Defective
or Noncompliant Tire

Type of Request—New.

OMB Clearance Number—No
clearance number has been provided for
this collection.

Form Number—This proposed
collection of information would not use
any standard forms.

Requested Expiration Date of
Approval—Three years from the date of
the approval of the collection.

Summary of the Collection of
Information—Any person required to
report the sale or lease of a defective or
noncompliant tire as prescribed under
this rule will be required to report the
following information to NHTSA: (1) A
statement that the report is being
submitted pursuant to 49 CFR 573.10(a);
(2) the name, address and phone
number of the person who purchased or
leased the tire; (3) the name of the
manufacturer of the tire; (4) the tire’s
brand name, model name, and size; (5)
the tire’s DOT identification number; (6)
the date of the sale or lease; and (7) the
name, address, and telephone number of
the seller or lessor.

Description of the Need for the
Information and Use of the
Information—This information
collection was mandated by Section 3(c)
of the TREAD Act. The information
collected will provide NHTSA with
basic information relating to the
defective or noncompliant tire that was
sold or leased, such as the identities of
both the seller and purchaser of the
defective or noncompliant tire and a
description of the tire. We anticipate
using this information to do any of the
following: Investigate the sale or lease of
the tire; inform the purchaser of the tire
of the existence of a defect or
noncompliance; and/or facilitate the
providing of a remedy to the purchaser
of the tire.

Description of the Likely Respondents,
Including Estimated Number and
Proposed Frequency of Response to the
Collection of Information—This new
collection of information would apply
to any person who knowingly and
willfully sells or leases a defective or
noncompliant tire for use on a motor
vehicle, with actual knowledge that the
manufacturer of the tire has notified
dealers of the defect or noncompliance.
Thus, the collection of information
applies to tire dealers, including tire
retailers. The collection of information
does not apply to the sale or lease of
new or used vehicles which have placed
upon them defective or noncompliant
tires. It also does not apply to ordinary

leasing activities of motor vehicle
lessors or motor vehicle rental
companies.

We estimate that there will be
relatively few sales or leases of defective
or noncompliant tires and therefore
relatively few persons subject to this
new collection of information. We
estimate the number of reports that will
be submitted will be less than 10.

Estimate of the Total Annual
Reporting and Recordkeeping Burdens
Resulting From the Collection of
Information—As stated before, we
estimate that no more than nine persons
a year would be subject to this new
reporting requirement. We estimate that
it will take no longer than one-half of
one hour for a person to compile and
submit the information we are requiring
to be reported. Therefore, the total
burden hours on the public per year is
estimated to be a maximum of 4.5 hours.

Since nothing in this rule would
require those persons required to submit
reports pursuant to this rule to keep
copies of any records or reports
submitted to us, recordkeeping costs
imposed would be zero hours and zero
costs.

5. Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires us to develop an
accountable process to ensure
“meaningful and timely input”” by State
and local officials in the development of
“regulatory policies that have
federalism implications.” The E.O.
defines this phrase to include
regulations “that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
rule, which requires the reporting of
knowing and willful sales or leases of
defective or noncompliant tires where
the person selling or leasing the tire has
actual knowledge that the manufacturer
of such a tire has notified its dealers of
that defect or noncompliance pursuant
to either section 30118(c) or 30118(b) of
the Safety Act, will not have substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
E.O. 13132. This rule making does not
have those implications because it
applies to those persons who sell or
lease defective or noncompliant tires,
and not to the States or local
governments.

6. Civil Justice Reform

This rule does not have a retroactive
or preemptive effect. Judicial review of
the rule may be obtained pursuant to 5
U.S.C. 702. That section does not
require that a petition for
reconsideration be filed prior to seeking
judicial review.

7. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribunal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this rule will
not have a $100 million annual effect,
no Unfunded Mandates assessment is
necessary and one will not be prepared.

Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this rule.

Interim Final Rule

NHTSA is promulgating this
regulation as an interim final rule to
comply with Section 3(c)’s mandate that
the final rule be issued “within 90 days
of the enactment of the [TREAD Act].”
As an interim final rule, the regulation
will be effective 30 days after the date
of publication in the Federal Register.
However, as described below, comments
may be submitted for a period of 60
days from the date of publication in the
Federal Register. NHTSA will review
and respond to all timely comments, as
appropriate.
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Submission of Comments

How Can I Influence NHTSA’s Thinking
on This Rule?

In developing this interim final rule,
we tried to address the anticipated
concerns of all our stakeholders. Your
comments will help us improve this
rule. We invite you to provide different
views on it, new approaches we have
not considered, new data, how this rule
may affect you, or other relevant
information. Your comments will be
most effective if you follow the
suggestions below:

Explain your views and reasoning as
clearly as possible.

* Provide solid information to
support your views.

 If you estimate potential numbers or
reports or costs, explain how you
arrived at the estimate.

 Tell us which parts of the rule you
support, as well as those with which
you disagree.

» Provide specific examples to
illustrate your concerns.

* Offer specific alternatives.

» Refer your comments to specific
sections of the rule, such as the units or
page numbers of the preamble, or the
regulatory sections.

* Be sure to include the name, date,
and docket number with your
comments.

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or ‘““Help/Info” to
obtain instructions for filing the
document electronically.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,

stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel (NCC-30), NHTSA, at the
address given above under FOR FURTHER
INFORMATION CONTACT. In addition, you
should submit two copies, from which
you have deleted the claimed
confidential business information, to
Docket Management at the address
given above under ADDRESSES. When
you send a comment containing
information claimed to be confidential
business information, you should
include a cover letter setting forth the
information specified in our
confidential business information
regulation. (49 CFR Part 512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How Can I Read the Comments
Submitted by Other People and Other
Materials Relevant to This Rulemaking?

You may view the materials in the
docket for this rulemaking on the
Internet. These materials include the
written comments submitted by other
interested persons and the preliminary
regulatory evaluation prepared by this
agency. You may read them at the
address given above under ADDRESSES.
The hours of the Docket are indicated
above in the same location.

You may also see the comments and
materials on the Internet. To read them
on the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on “search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-

digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
2000-1234,” you would type “1234.”
After typing the docket number, click on
“search.”

(4) On the next page, which contains
docket summary information for the
materials in the docket you selected,
click on the desired comments. You
may download the comments.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

List of Subjects in 49 CFR Part 573

Motor vehicle safety, Reporting and
recordkeeping requirements.

1. The authority citation for Part 573
of Title 49, CFR, continues to read as
follows:

AuthOI‘ity: 49 U.S.C. 30102-103, 30112,
30117-121, 30166-167; delegation of
authority at 49 CFR 1.50; 501.2.

2. Part 573 is amended by adding a
new section 573.10 to read as follows:

573.10 Reporting the sale or lease of
defective or noncompliant tires.

(a) Reporting requirement. Subject to
paragraph (b) of this section, any person
who knowingly and willfully sells or
leases for use on a motor vehicle a
defective tire or a tire which is not
compliant with an applicable tire safety
standard with actual knowledge that the
manufacturer of such tire has notified
its dealers of such defect or
noncompliance as required under 49
U.S.C. 30118(c) or as required by an
order under 49 U.S.C. 30118(b) must
report that sale or lease to the Associate
Administrator for Safety Assurance,
National Highway Traffic Safety
Administration, 400 7th Street, SW.,
Washington, DC 20590.

(b) Exclusions from reporting
requirement. Paragraph (a) of this
section is not applicable where, before
delivery under a sale or lease of a tire:

(1) The defect or noncompliance of
the tire is remedied as required under
49 U.S.C. 30120; or

(2) Notification of the defect or
noncompliance is required by an order
under 49 U.S.C. 30118(b), but
enforcement of the order is restrained or
the order is set aside in a civil action to
which 49 U.S.C. 30121(d) applies.

(c) Contents of report; requirement of
signature. (1) A report submitted
pursuant to paragraph (a) of this section
must contain the following information,
where that information is available to
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the person selling or leasing the
defective or noncompliant tire:

(i) A statement that the report is being
submitted pursuant to 49 CFR 573.10(a)
(sale or lease of defective or
noncompliant tires);

(ii) The name, address and phone
number of the person who purchased or
leased the tire;

(iii) The name of the manufacturer of
the tire;

(iv) The tire’s brand name, model
name, and size;

(v) The tire’s DOT identification
number;

(vi) The date of the sale or lease; and

(vii) The name, address, and
telephone number of the seller or lessor.

(2) Each report must be dated and
signed, with the name of the person
signing the report legibly printed or
typed below the signature.

(d) Reports required to be submitted
pursuant to this section must be
submitted no more than that five
working days after a person to whom a
tire covered by this section has been
sold or leased has taken possession of
that tire. Submissions must be made by
any means which permits the sender to
verify promptly that the report was in
fact received by NHTSA and the day it
was received by NHTSA.

Issued on: December 15, 2000.
Sue Bailey,
Administrator.
[FR Doc. 00-32528 Filed 12—22—00; 8:45 am)]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 578

[Docket No. NHTSA-2000-8510]
RIN 2127-Al124

Motor Vehicle Safety: Criminal Penalty
Safe Harbor Provision

AGENCY: National Highway Traffic

Safety Administration (NHTSA), DOT.

ACTION: Interim final rule; request for
comments.

SUMMARY: This Interim Final Rule
implements Section 5(b) of the
Transportation Recall Enhancement,
Accountability, and Documentation
(TREAD) Act by specifying the time
period and manner for correction of
improper reports and failures to report
to the Secretary of Transportation
(Secretary) relating to safety defects in
motor vehicles and motor vehicle

equipment. Section 5(b) adds a new
section, which provides for criminal
liability in circumstances where a
person violated reporting requirements
with the intention of misleading the
Secretary with respect to safety-related
defects in motor vehicles or motor
vehicle equipment that have caused
death or serious bodily injury. To
encourage the correction of incorrect or
incomplete information that was
reported or should have been reported
to the Secretary, Section 5 includes a
“safe harbor” provision that offers
protection from criminal prosecution to
persons who meet certain criteria. To
qualify for this protection, the person
must have lacked knowledge at the time
of the violation that the violation would
result in an accident causing death or
serious bodily injury and must correct
any improper reports or failures to
report to the Secretary within a
reasonable time. Section 5 directs the
Secretary to establish by regulation what
constitutes a “reasonable time” and a
sufficient manner of “correction,”
within 90 days of the enactment of the
TREAD Act, which occurred on
November 1, 2000.

DATES: Effective date: This rule is
effective January 25, 2001.

Comments: Comments must be
received on or before February 26, 2001.
ADDRESSES: You may submit your
comments in writing to: Docket
Management, Room PL-401, 400
Seventh Street, SW., Washington, DC,
20590. You may also submit your
comments electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically. Regardless of
how you submit your comments,
include the docket number of this
document on your comments. You may
call Docket Management at 202—366—
9324. You may visit the Docket from
10:00 a.m. to 5:00 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Steven Cohen, Office of Chief Counsel,
NCC-10, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC, 20590,
Telephone (202) 366-5263, Fax: 202—
366-3820.

SUPPLEMENTARY INFORMATION:

I. Background

On November 1, 2000, the TREAD
Act, Public Law 106—414, was enacted
in response, in part, to congressional
concerns related to manufacturers’
inadequate reporting to NHTSA of
information regarding possible defects

in motor vehicles and motor vehicle
equipment, including tires. The TREAD
Act expands 49 U.S.C. 30166,
Inspections, investigations, and records,
and provides for the Secretary to issue
various rules thereunder. The authority
to carry out Chapter 301 of Title 49
United States Code, under which the
rules directed by the TREAD Act are to
be issued, has been delegated to
NHTSA’s Administrator pursuant to 49
CFR 1.50.

Section 5(b) of the TREAD Act, adds
a new section, 49 U.S.C. 30170, to
Chapter 301. Section 30170(a)(1)
establishes criminal liability for a
“person who violates section 1001 of
title 18 with respect to the reporting
requirements of [49 U.S.C.] section
30166, with the specific intention of
misleading the Secretary with respect to
motor vehicle or motor vehicle
equipment safety related defects that
have caused death or serious bodily
injury to an individual.. . .” Section
1001 of title 18 provides that whoever
“. . . knowingly and willfully—(1)
falsifies, conceals, or covers up by any
trick, scheme, or device a material fact;
(2) makes any materially false, fictitious,
or fraudulent statement or
representation; or (3) makes or uses any
false writing or document knowing the
same to contain any materially false,
fictitious, or fraudulent statement or
entry” in a matter within the
jurisdiction of the federal government is
subject to a fine and imprisonment.

Section 30170(a)(2)(A) contains a
“safe harbor” provision, which states
that a

person described in paragraph (1) [of 49
U.S.C. 30170(a)] shall not be subject to
criminal penalties * * * if (1) at the time of
the violation, such person does not know that
the violation would result in an accident
causing death or serious bodily injury; and
(2) the person corrects any improper reports
or failure to report within a reasonable time.

This safe harbor applies only to criminal
liability related to 49 U.S.C. 30170(a)(1).
Section 30170(a)(2)(B) requires the
Secretary to “establish by regulation
what constitutes a reasonable time for
the purposes of [49 U.S.C.
30170(a)(2)(A)] and what manner of
correction is sufficient for the purposes
of [49 U.S.C. 30170(a)(2)(A)].”

NHTSA is promulgating this
regulation on a reasonable time and on
the manner of correction as an interim
final rule to comply with 49 U.S.C.
30170(a)(2)(B)’s mandate that the final
rule be issued “within 90 days of the
date of the enactment of this section.”
In order to implement the statutorily-
mandated final rule concerning the safe
harbor from criminal penalties under 49
U.S.C. 30170, we are amending 49 CFR
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Part 578. As an interim final rule, the
regulation will be effective 30 days after
the date of publication in the Federal
Register. However, comments may be
submitted for a period of 60 days from
the date of publication in the Federal
Register. NHTSA will review and
respond to all timely comments.

II. Discussion

A. Violations

49 U.S.C. 30170 creates a new
criminal liability that is dependent on a
violation of 18 U.S.C. 1001. The TREAD
Act does not provide for the Secretary
to engage in rulemaking with respect to
the elements of 18 U.S.C. 1001 or the
elements of the new 49 U.S.C. 30170.
Accordingly, this rule does not do so.

B. Reasonable Time for Correction

The TREAD Act requires NHTSA to
establish by regulation what constitutes
a “‘reasonable time” for a person to
correct any improper reports or failure
to report. To delineate what constitutes
a reasonable time, NHTSA considered
its own rules and experiences with the
current motor vehicle and motor vehicle
equipment defects program. NHTSA
also inquired about potentially
comparable safe harbor rules and
policies used by other federal agencies.
NHTSA considered the Environmental
Protection Agency’s (EPA) evaluation of
its Audit Policy, 64 FR 26745 (May 17,
1999), and the Final Policy Statement
for its Audit Policy: “Incentives for Self-
policing: Discovery, Disclosure,
Correction and Prevention of Violation,”
65 FR 19618 (April 11, 2000); the
Internal Revenue Service Chief
Counsel’s Directives Manual: Voluntary
Disclosure, CCDM 31.3.3; and the
Federal Aviation Administration’s
(FAA) Advisory Circulars on Aviation
Safety Action Programs, AC120-66A,
the Voluntary Disclosure Reporting
Program, AC00-58, and the Aviation
Safety Reporting Program, AC00—46D.

In considering the number of days
available for compliance with the
reasonable time requirement by a person
seeking protection under the safe harbor
provision, NHTSA considered various
factors. First, the agency’s mission
under Chapter 301 is motor vehicle
safety. Consistent with its mission, the
agency needs to collect complete and
accurate information in order to decide
whether to open investigations of
potential defects, to conduct those
investigations efficiently and
expeditiously, and to assure appropriate
oversight of ongoing recalls. The
reasonable time period should minimize
the time that NHTSA is performing its
safety responsibilities using an incorrect

or incomplete factual record. Similarly,
the time period must generate an
urgency that will compel potential
correctors to come forward before it
expires. NHTSA has determined that
this is best done by offering the
protection of the safe harbor provision
for a period that is not longer than
reasonably necessary for such a person
to decide to come forward and to do so.

Second, NHTSA does not intend to
discourage the submission of corrected
reports and reports that should have
been submitted but were not submitted.
This is not a new concept. Historically,
NHTSA has allowed late submissions of
information required under section
30166 where a late submission is
justified. In order to encourage the use
of the safe harbor provision, the time
period must be long enough for the
provision to be usable in real world
situations. This includes allowing
enough time for persons who would be
willing to take corrective actions under
the safe harbor provision to accept the
responsibility associated with it and to
come forward. We are mindful that the
correction of a false report may involve
complexities that do not arise in the
instance of the initial report. There may
be some contentious review and
consultation within the company and/or
with counsel, which may be
compounded where a person may have
to obtain or check information
maintained by various corporate
organizations and possibly contractors,
and additional time may be required to
prepare fully correct statements that
conflict with the manufacturer’s
statement of record.

NHTSA has concluded that, in order
to satisfy the ‘‘reasonable time” element
of the safe harbor provision, the person
seeking protection from criminal
liability must correct each improper
(i.e., incorrect, incomplete, or
misleading) report required by 49 U.S.C.
30166, or a regulation, requirement,
request or order issued thereunder, not
more than twenty-one (21) calendar
days after the date of the report to the
agency and must correct each failure to
report not more than twenty-one (21)
calendar days after the information or
documents were due to be sent to or
received by the agency, as the case may
be, pursuant to 49 U.S.C. 30166 or a
regulation, requirement, request or order
issued thereunder. These reports
include, for example, answers and
documents submitted in response to
information requests propounded by
NHTSA’s Office of Defects Investigation
or Special Orders issued by NHTSA’s
Chief Counsel, as well as information
required to be submitted under the
“early warning” provisions of the

TREAD Act and the regulations to be
issued thereunder.

The time period of “not more than 21
days” is similar to the window of
opportunity of “within 21 days (or
within such shorter time as may be
required by law)” offered by the EPA in
Section D(3) of its recently amended
Audit Policy, which the EPA published
as a Final Policy Statement at 65 FR
19618 (April 11, 2000). Under its Audit
Policy, the EPA will waive or
substantially reduce the “‘gravity’’ based
component of civil penalties for
violators of environmental requirements
who discover, disclose, and correct
these violations (the EPA’s Audit Policy
provides no basis for waiving civil
liability associated with the “economic
benefits” of an environmental violation
or for any criminal liability). NHTSA
did not include any language referring
to shorter time periods from other legal
requirements in this rule because
Chapter 301 does not contain shorter
periods that are applicable.

The time period of 21 days in the final
Audit Policy, as published at 65 FR
19618 (April 11, 2000), is different from
the original time period of 10 days used
by the EPA in the previous version of
its Audit Policy, as published at 60 FR
66705 (December 22, 1995). The EPA’s
recent changes to Audit Policy were
based on its evaluation of the Audit
Policy in use for the preceding three
years, which the EPA published at 64
FR 26745 (May 17, 1999). One result of
this evaluation was that the EPA
increased the time period for coming
forward to report violations from 10
days to 21 days after discovery of the
violation because it found that “the 10-
day time frame [was] a common reason
for ineligibility under the [initial]
Policy” and thus that “the 10-day
disclosure period may be a significant
impediment to increased use of the
Audit Policy” by violators who
otherwise would have come forward or
did come forward soon after the 10 day
period expired. The EPA’s study of its
Audit Policy concluded the “10 days is
not sufficient time to analyze and
decide whether to disclose potential
violations, especially for larger
corporations with several layers of
management.”” NHTSA believes that the
EPA’s appraisal of what time period
constitutes a “reasonable time” for
correction is reasonably applicable to
the safe harbor provision of Section
30170(a)(2).

Finally, NHTSA believes that the
starting point for calculating the 21-day
period should be consistent with the
underlying predicate crime. The
predicate crime involves a violation of
18 U.S.C. 1001. As noted above, the
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standard under 18 U.S.C. 1001 is
knowingly and willfully. Also, 49 U.S.C.
30170 applies to a person who acts
“with the specific intention of
misleading the Secretary.” Thus, any
person subject to possible criminal
liability under 49 U.S.C. 30170 would
have known of the impropriety at the
time that the person executed the
improper report or failed to report to
NHTSA. In light of this knowledge, the
time period will run from date of the
report to NHTSA or the date of the
failure to report to NHTSA.

In order for the correction to be
timely, it must be received by NHTSA
on or before the 21st day, not merely
mailed or otherwise sent before that
day. NHTSA has also determined that
the integrity of the process and the 21-
day due date requires that submissions
be made by a means which permits the
sender to verify promptly that the
correction was in fact received by
NHTSA and the day it was received by
NHTSA. These means include certified
mail, an overnight delivery service, or
delivery by hand.

C. Sufficient Manner of Correction

The TREAD Act requires NHTSA to
establish by regulation what constitutes
a “correction” for a person to obtain
protection under the safe harbor
provision. To delineate what constitutes
a correction, NHTSA considered its own
rules and experiences with the current
motor vehicle and motor vehicle
equipment defects program. NHTSA has
concluded that, in order for a correction
of improper reports or a failure to report
to be sufficient under the safe harbor
provision’s protections from criminal
penalties, it must accomplish the
following: (1) Identify with specificity
all items of information and documents
that were improper or were not
provided and (2) correct all reporting
improprieties and/or failures for which
the protections of the safe harbor
provision are sought, including
providing NHTSA with all missing or
corrected documents and information.
Therefore, each person seeking
protection from criminal penalties
under 49 U.S.C. 30170 must sign and
submit to NHTSA one or more reports
identifying each previous item of
information and/or document that was
improper or not provided to NHTSA
and is related to a required submission
under 49 U.S.C. 30166, or a regulation,
requirement, request or order issued
thereunder, for which protection is
sought. This report must also identify
the specific predicate under which the
missing or improper report should have
been submitted (e.g., the report was
required by a specific regulation, a

NHTSA Information Request, a NHTSA
Special Order, etc.). Further, the report
must include or be accompanied by the
complete and correct information and
documents that should have been
submitted.

Because NHTSA collects a range of
information under 49 U.S.C. 30166,
corrections could be made by a wide
range of persons. For a corporation to
make a correction, it must be signed by
an authorized person (ordinarily the
individual officer or employee who
submitted the information and/or who
should have provided missing
information, or someone in the
company with authority to make such a
submission). If the person making the
correction cannot submit the correct
information, the individual must
provide a full detailed description of
that information or of the content of
those documents and the reason why he
or she cannot provide them to NHTSA
(e.g., the information or documents are
not in the individual’s possession or
control).

Regulatory Analyses and Notices

1. Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have considered the impact of this
rulemaking action under E.O. 12866 and
the Department of Transportation’s
regulatory policies and procedures. This
rulemaking was not reviewed under
E.O. 12866, “Regulatory Planning and
Review.” This rulemaking is not
considered ‘‘significant” under the
Department of Transportation’s
regulatory policies and procedures. The
impacts of this rule are expected to be
so minimal as not to warrant
preparation of a full regulatory
evaluation because this provision only
involves a safe harbor for criminal
sanctions associated with a criminal
provision that NHTSA does not expect
to be invoked often.

2. Regulatory Flexibility Act

We have also considered the impact
of this notice under the Regulatory
Flexibility Act. I certify that this rule
will have no significant economic
impact on a substantial number of small
entities. As stated above, this provision
only involves a safe harbor for criminal
penalties which NHTSA does not expect
to be invoked often.

3. National Environmental Policy Act

We have analyzed this proposal for
the National Environmental Policy Act
and determined that it would not have
any significant impact on the quality of
the human environment.

4. Paperwork Reduction Act

NHTSA has determined that this
interim final rule will impose new
collection of information burdens
within meaning of the Paperwork
Reduction Act of 1995 (PRA). Pursuant
to 5 CFR 1320.13, Emergency
processing, NHTSA is asking OMB for a
temporary emergency clearance for this
collection. In this interim final rule,
NHTSA begins the process of requesting
a 3-year clearance for this collection.

Under the PRA, before an agency
submits a proposed collection of
information to OMB for approval, it
must publish a document in the Federal
Register providing a 60-day comment
period and otherwise consult with
members of the public and affected
agencies concerning each proposed
collection of information. The OMB has
promulgated regulations describing
what must be included in such a
document. Under OMB’s regulations (5
CFR 1320.8(d)), an agency must ask for
public comment on the following:

(i.) Whether the proposed collection
of information is necessary for the
proper performance of the functions of
the agency, including whether the
information will have practical utility;

(ii.) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(iii.) How to enhance the quality,
utility, and clarity of the information to
be collected; and

(iv.) How to minimize the burden of
the collection of information on those
who are to respond, including the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

In compliance with these
requirements, NHTSA asks public
comment on the collection of
information in this interim final rule.

Reporting an improper Report or a
Failure to Report.

Type of Request—New.

OMB Clearance Number—None
assigned.

Form Number—This proposed
collection of information would not use
any standard forms.

Requested Expiration Date of
Approval—Three years from the date of
the approval of the collection.

Summary of the Collection of
Information—Any person seeking
protection from criminal liability under
49 U.S.C. 30170 related to an improper
report or failure to report pursuant to 49
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U.S.C. 30166, or a regulation,
requirement, request or order issued
thereunder, will be required to report
the following information to NHTSA: (1)
Each improper item of information or
document and each failure to report an
item of information or document that
was required under 49 U.S.C. 30166, or
a regulation, requirement, request or
order issued thereunder, (2) the specific
predicate under which the missing or
improper report should have been
provided, and (3) complete and correct
reports that include all information that
should have been submitted, including
relevant documents that were not
previously submitted to NHTSA or, if
the person cannot do so, provide a full
detailed description of that information
or of the content of those documents
and the reason why the individual
cannot provide them to NHTSA.

Description of the Need for the
Information and Use of the
Information—This information
collection was mandated by Section 5 of
the TREAD Act. The information
collected will provide NHTSA with
information the agency should have
received previously and will also
promptly provide the agency with
correct information to do its analyses,
such as, for example, conducting tests or
drawing conclusions about possible
safety-related defects. NHTSA
anticipates using this information to
help it to accomplish its statutory
assignment of identifying safety-related
defects in motor vehicles and motor
vehicle equipment and, when
appropriate, seeking safety recalls.

Description of the Likely Respondents,
Including Estimated Number and
Proposed Frequency of Response to the
Collection of Information—This new
collection of information would apply
to any person who seeks a ““safe harbor”
from potential criminal liability for
knowingly and willfully acting with the
specific intention of misleading the
Secretary by an act or omission that
violates section 1001 of title 18 with
respect to the reporting requirements of
49 U.S.C. 30166, regarding a safety-
related defect in motor vehicles or
motor vehicle equipment that caused
death or serious bodily injury to an
individual. Thus, the collection of
information could apply to the
manufacturers, and any officers or
employees thereof, who respond or have
a duty to respond to an information
provision requirement pursuant to 49
U.S.C. 30166 or a regulation,
requirement, request or order issued
thereunder.

We believe that there will be very few
criminal prosecutions under section
30170, given its elements. Accordingly,

it is not likely to be a substantial
motivating force for a submission of a
proper report. We estimate that no more
than nine such persons a year would
invoke this new collection of
information, and we do not anticipate
receiving more that one report a year
from any particular person.

Estimate of the Total Annual
Reporting and Recordkeeping Burdens
Resulting From the Collection of
Information—As stated before, we
estimate that no more than nine persons
a year would be subject to this new
collection of information. Incrementally,
we estimate that on average it will take
no longer than two hours for a person
to compile and submit the information
we are requiring to be reported.
Therefore, the total burden hours on the
public per year is estimated to be a
maximum of 18 hours.

Since nothing in this rule would
require those persons who submit
reports pursuant to this rule to keep
copies of any records or reports
submitted to us, recordkeeping costs
imposed would be zero hours and zero
costs.

5. Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires us to develop an
accountable process to ensure
“meaningful and timely input” by State
and local officials in the development of
“regulatory policies that have
federalism implications.” The E.O.
defines this phrase to include
regulations “‘that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
rule, which defines terms in a safe
harbor provision for criminal penalties
for a person who acts with the specific
intention of misleading the Secretary
regarding safety defects in motor
vehicles or motor vehicle equipment,
will not have substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
E.O. 13132. This rule making does not
have those implications because it
applies to those persons who are
required by 49 U.S.C. 30166 to provide
information to NHTSA.

6. Civil Justice Reform

This rule does not have a retroactive
or preemptive effect. Judicial review of
the rule may be obtained pursuant to 5
U.S.C. 702. That section does not
require that a petition for

reconsideration be filed prior to seeking
judicial review.

7. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribunal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this rule will
not have a $100 million annual effect,
no Unfunded Mandates assessment is
necessary and one will not be prepared.

Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—What else could we do to make the
rule easier to understand?
If you have any responses to these

questions, please include them in your

comments.

Interim Final Rule

NHTSA is promulgating this
regulation on a reasonable time and on
the manner of correction as an interim
final rule to comply with Section 5(b)’s
mandate that the final rule be issued
“within 90 days of the enactment of the
[TREAD Act].” As an interim final rule,
the regulation contained herein will be
effective 30 days after the date of
publication in the Federal Register.
However, as described below, comments
may be submitted for a period of 60
days from the date of publication in the
Federal Register. NHTSA will review
and respond to all timely comments, as
appropriate.

Submission of Comments

How Can I Influence NHTSA’s Thinking
on This Rule?

In developing this interim final rule,
we tried to address the anticipated
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concerns of all our stakeholders. Your
comments will help us improve this
rule. We invite you to provide different
views on it, new approaches we have
not considered, new data, how this rule
may affect you, or other relevant
information. We welcome your views on
all aspects of this rule, but request
comments on specific issues throughout
this document. We grouped these
specific requests near the end of the
sections in which we discuss the
relevant issues. Your comments will be
most effective if you follow the
suggestions below:

Explain your views and reasoning as
clearly as possible.

» Provide solid information to
support your views.

 If you estimate potential numbers of
reports or costs, explain how you
arrived at the estimate.

» Tell us which parts of the rule you
support, as well as those with which
you disagree.

» Provide specific examples to
illustrate your concerns.

» Offer specific alternatives.

» Refer your comments to specific
sections of the rule, such as the units or
page numbers of the preamble, or the
regulatory sections.

* Be sure to include the name, date,
and docket number with your
comments.

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,

stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit copies of your complete
submission, including the information
you claim to be confidential business
information, to the Chief Counsel (NCC—
30), NHTSA, at the address given above
under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How Can I Read the Comments
Submitted by Other People and Other
Materials Relevant to This Rulemaking?

You may view the materials in the
docket for this rulemaking on the
Internet. These materials include the
written comments submitted by other
interested persons and the preliminary
regulatory evaluation prepared by this
agency. You may read them at the
address given above under ADDRESSES.
The hours of the Docket are indicated
above in the same location.

You may also see the comments and
materials on the Internet. To read them
on the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on “search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-

digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
2000-1234,” you would type “1234.”
After typing the docket number, click on
“search.”

(4) On the next page, which contains
docket summary information for the
materials in the docket you selected,
click on the desired comments. You
may download the comments.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

List of Subjects in 49 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Civil and criminal penalties,
Rubber and rubber products, Tires.

In consideration of the foregoing, 49
CFR part 578 is amended as follows:

1. The authority citation for Part 578
of Title 49 is revised to read as follows:

Authority: Pub. L. 101-410, Pub. L. 104—
134, Pub. L. 106—414, 49 U.S.C. 30165, 49
U.S.C. 30170, 30505, 32308, 32309, 32507,
32709, 32710, 32912, and 33115; delegation
of authority at 49 CFR 1.50.

2. The heading of Part 578 is revised
to read as follows:

PART 578—CIVIL AND CRIMINAL
PENALTIES

3. Section 578.1 is revised to read as
follows:

§578.1 Scope.

This part specifies the civil penalties
for violations of statutes administered
by the National Highway Traffic Safety
Administration, as adjusted for
inflation. This part also sets forth the
requirements regarding the reasonable
time and the manner of correction for a
person seeking safe harbor protection
from criminal liability under 49 U.S.C.
30170(a).

4. Section 578.2 is revised to read as
follows:

§578.2 Purpose.

One purpose of this part is to preserve
the remedial impact of civil penalties
and to foster compliance with the law
by specifying the civil penalties for
statutory violations, as adjusted for
inflation. The other purpose of this part
is to set forth the requirements regarding
the reasonable time and the manner of
correction for a person seeking safe
harbor protection from criminal liability
under 49 U.S.C. 30170(a).



Federal Register/Vol. 65, No. 248/ Tuesday, December 26, 2000/Rules and Regulations

81419

5. Section 578.3 is revised to read as
follows:

§578.3 Applicability.

This part applies to civil penalties for
violations of Chapters 301, 305, 323,
325, 327, 329, and 331 of Title 49 of the
United States Code. This part also
applies to the criminal penalty safe
harbor provision of section 30170 of
Title 49 of the United States Code.

6. Section 578.4 is amended by
revising the definition of “civil penalty
to read as follows:

”

§578.4 Definitions.

Civil penalty means any non-criminal
penalty, fine, or other sanction that:

(1) Is for a specific monetary amount
as provided by Federal law, or has a
maximum amount provided for by
Federal law; and

(2) Is assessed, compromised,
collected, or enforced by NHTSA

pursuant to Federal law.
* * * * *

7. A new section 578.7 is added to
read as follows:

§578.7 Criminal Safe Harbor Provision.

(a) Scope. This section sets forth the
requirements regarding the reasonable
time and the manner of correction for a
person seeking safe harbor protection
from criminal liability under 49 U.S.C.
30170(a)(2), which provides that a
person described in 49 U.S.C.
30170(a)(1) is not subject to criminal
penalties thereunder if:

(1) At the time of the violation, such
person does not know that the violation
would result in an accident causing
death or serious bodily injury; and

(2) The person corrects any improper
reports or failure to report, with respect
to reporting requirements of 49 U.S.C.
30166, within a reasonable time.

(b) Reasonable time. A correction is
considered to have been performed
within a reasonable time if the person
seeking protection from criminal
liability makes the correction to any
improper (i.e., incorrect, incomplete, or
misleading) report not more than
twenty-one (21) calendar days after the
date of the report to the agency and
corrects any failure to report not more
than twenty-one (21) calendar days after
the report was due to be sent to or
received by the agency, as the case may
be, pursuant to 49 U.S.C. 30166,
including a regulation, requirement,
request or order issued thereunder. In
order to meet these reasonable time
requirements, all submissions required
by this section must be received by
NHTSA within the time period
specified in this paragraph, and not

merely mailed or otherwise sent within
that time period.

(c) Sufficient manner of correction.
Each person seeking safe harbor
protection from criminal penalties
under 49 U.S.C. 30170(a)(2) must
comply with the following with respect
to each improper report and failure to
report for which safe harbor protection
is sought:

(1) Sign and submit to NHTSA a dated
document identifying:

(i) Each previous improper report
(e.g., informational statement and
document submission), and each failure
to report as required under 49 U.S.C.
30166, including a regulation,
requirement, request or order issued
thereunder, for which protection is
sought, and

(ii) The specific predicate under
which the improper or omitted report
should have been provided (e.g., the
report was required by a specified
regulation, NHTSA Information
Request, or NHTSA Special Order).

(2) Submit the complete and correct
information that was required to be
submitted but was improperly
submitted or was not previously
submitted, including relevant
documents that were not previously
submitted, or, if the person cannot do
so, provide a detailed description of that
information and/or the content of those
documents and the reason why the
individual cannot provide them to
NHTSA (e.g., the information or
documents are not in the individual’s
possession or control).

(3) For a corporation, the submission
must be signed by an authorized person
(ordinarily, the individual officer or
employee who submitted the improper
report or who should have provided the
report that the corporation failed to
submit on behalf of the company, or
someone in the company with authority
to make such a submission).

(4) Submissions must be made by a
means which permits the sender to
verify promptly that the report was in
fact received by NHTSA and the day it
was received by NHTSA.

(5) Submit the report to Chief Counsel
(NCGC-10), National Highway Traffic
Safety Administration, Room 5219, 400
Seventh Street, SW., Washington, DC
20590.

Issued on: December 15, 2000.

Sue Bailey,

Administrator.

[FR Doc. 00-32527 Filed 12—22-00; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF33

Endangered and Threatened Wildlife
and Plants; Final Rule to List Nine
Bexar County, Texas Invertebrate
Species as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
nine cave-dwelling invertebrates from
Bexar County, Texas, to be endangered
species under the authority of the
Endangered Species Act of 1973, as
amended (Act). Rhadine exilis (no
common name) and Rhadine infernalis
(no common name) are small,
essentially eyeless ground beetles.
Batrisodes venyivi (Helotes mold beetle)
is a small, eyeless beetle. Texella
cokendolpheri (Robber Baron Cave
harvestman) is a small, eyeless
harvestman (daddy-longlegs). Cicurina
baronia (Robber Baron cave spider),
Cicurina madla (Madla’s cave spider),
Cicurina venii (no common name),
Cicurina vespera (vesper cave spider),
and Neoleptoneta microps (Government
Canyon cave spider) are all small,
eyeless or essentially eyeless spiders.
These species (referred to in this final
rule as the nine invertebrates) are
known from karst topography
(limestone formations containing caves,
sinks, fractures and fissures) in north
and northwest Bexar County. Threats to
the species and their habitat include
destruction and/or deterioration of
habitat by construction; filling of caves
and karst features and loss of permeable
cover; contamination from septic
effluent, sewer leaks, run-off, pesticides,
and other sources; predation by and
competition with nonnative fire ants;
and vandalism. This action will
implement Federal protection provided
by the Act for these species. We based
our decision on the best available
information, including that received
during public comment on the proposal
to list these species.
EFFECTIVE DATE: The effective date of
this rule is December 26, 2000 (see
EFFECTIVE DATE section under below).
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Austin Ecological Services
Field Office, 10711 Burnet Road, Suite
200, Austin, Texas 78758.
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FOR FURTHER INFORMATION CONTACT:
Alisa Shull, Supervisory Fish and
Wildlife Biologist, Austin Ecological
Services Field Office (see ADDRESSES
section) (telephone 512/490-0057;
facsimile 512/490—-0974).

SUPPLEMENTARY INFORMATION:
Background

Rhadine exilis and Rhadine infernalis
were first collected in 1959 and
described by Barr and Lawrence (1960)
as Agonum exile and Agonum infernale,
respectively. Barr (1974) assigned the
species to the genus Rhadine. Batrisodes
venyivi was first collected in 1984 and
described by Chandler (1992). Texella
cokendolpheri was first collected in
1982 and described in Ubick and Briggs
(1992). Cicurina baronia, Cicurina
madla, Cicurina venii, and Cicurina
vespera were first collected in 1969,
1963, 1980, and 1965, respectively. In
1992, Gertsch described these species.
Neoleptoneta microps was first
collected in 1965 and described by
Gertsch (1974) as Leptoneta microps.
The species was reassigned to
Neoleptoneta following Brignoli (1977)
and Platnick (1986).

These nine invertebrates are obligate
(capable of surviving in only one
environment) karst or cave-dwelling
species (troglobites) of local distribution
in karst terrain in Bexar County, Texas.
“Karst” is a type of terrain in which the
rock is dissolved by water so that much
of the drainage occurs into the
subsurface rather than as runoff. The
subsurface drainage leads to passages or
other openings within the underground
rock formations. Some of the features
that develop in karst areas include cave
openings, holes in rocks, cracks,
fissures, and sinkholes.

Habitat required by the nine karst
invertebrate species consists of
underground, honeycomb limestone
that maintains high humidity and stable
temperatures. The surface environment
of karst areas is also an integral part of
the habitat needed by the animals
inhabiting the underground areas.
Openings to the surface allow energy
and nutrients, in the form of leaf litter,
surface insects, other animals, and
animal droppings to enter the
underground ecosystem. Mammal feces
provide a medium for the growth of
fungi and, subsequently, localized
population blooms of several species of
tiny, hopping insects. These insects
reproduce rapidly on rich food sources
and may become prey for some
predatory cave invertebrates (Service
1994). While the life habits of the nine
invertebrates are not well known, the
species probably prey on the eggs,

larvae, or adults of other cave
invertebrates.

We funded a status survey (Veni
1994a; Reddell 1993) of all nine species
through a grant to the Texas Parks and
Wildlife Department (TPWD) under
section 6 of the Act. Researchers
obtained landowner permission to study
and assess threats to 41 caves in north
and northwest Bexar County, Texas.
Landowners denied permission to
access an additional 36 caves that
biologists believed likely to contain
species of concern. Researchers
described all 77 caves, to some extent,
before the status survey was conducted
and some were already known to
contain at least one of the nine
invertebrates.

During the status survey, the
researchers made a collection of the
invertebrate fauna at each cave studied,
assessed the condition of the cave
environment and threats to the species,
and collected geological data. They used
this information to prepare two reports.
One report discusses the overall karst
geography in the San Antonio region
and the potential geologic and
geographic barriers to karst invertebrate
migration (on an evolutionary time
scale) and limits to their distribution
(Veni 1994a). The other report (Reddell
1993) details the fauna of each cave
visited during the study and presents
information obtained from invertebrate
collections.

Veni’s (1994a) report delineates six
karst areas (hereafter referred to as karst
regions) within Bexar County. The karst
regions he discusses are Stone Oak,
UTSA (University of Texas at San
Antonio), Helotes, Government Canyon,
Culebra Anticline, and Alamo Heights.
The boundaries of these karst regions
are geological or geographical features
that may represent obstructions to
troglobite movement (on a geologic time
scale) which has resulted in the present-
day distribution of endemic (restricted
in distribution) karst invertebrates in the
San Antonio region.

The harvestman Texella
cokendolpheri, Robber Baron Cave
harvestman, is known only from Robber
Baron cave in the Alamo Heights karst
region on private property. The cave
entrance has been donated to the Texas
Cave Management Association (George
Veni, Veni & Associates, pers. comm.
1995), which will likely be interested in
protection and improvement of the cave
habitat. However, this cave is relatively
large, and the land over and around the
cave is heavily urbanized. The cave has
also been subject to extensive
commercial and recreational use (Veni
1988). No confirmed specimens of 7.
cokendolpheri were collected during the

1993 status survey, but one Texella
harvestman collected at Robber Baron
Cave since completion of the status
survey, the species of which could not
be positively identified, is highly likely
to be T. cokendolpheri (James Reddell,
Texas Memorial Museum, and Dr.
Darrell Ubick, California Academy of
Sciences, pers. comm. 1995).

Batrisodes venyivi, the Helotes mold
beetle, is known from only three caves
in the vicinity of Helotes, Texas,
northwest of San Antonio. Two of these
caves are located in the Helotes karst
region on private property. We do not
have reliable information on the
collection from the third cave. The
collector of the specimen declined to
give us a specific site collection record,
but we believe it is located on private
property.

Rhadine exilis is known from 35
caves in north and northwest Bexar
County. Twenty-one are located on
Department of Defense (DOD) land in
the Stone Oak karst region. The
remainder are distributed among the
Helotes, UTSA, and Stone Oak karst
regions, while one location lies in the
Government Canyon region. One of the
non-DOD sites is located in a county
road right-of-way, one is located in a
state-owned natural area, and the
remainder are located on private
property. Ongoing efforts by the DOD to
locate and inventory karst features on
Camp Bullis and to document the karst
fauna communities in caves on Camp
Bullis resulted in discovery of 18 of the
35 caves mentioned above (Veni 1994b;
James Reddell, pers. comm. 1997).

Rhadine infernalis is known from 25
caves. This species occurs in five of the
six karst regions— Helotes, UTSA,
Stone Oak, Culebra Anticline, and
Government Canyon. Scientists have
delineated three subspecies (Rhadine
infernalis ewersi, Rhadine infernalis
infernalis, Rhadine infernalis ssp.), and
described and named two of these in
scientific literature (Barr 1960, Barr and
Lawrence 1960). In a recent report,
scientists characterized the third
subspecies as distinct, but not named
(Reddell 1998). Only three caves, all on
DOD land, contain the subspecies
Rhadine infernalis ewersi. Sixteen caves
contain the subspecies Rhadine
infernalis infernalis and lie in the
Government Canyon, Helotes, UTSA,
and Stone Oak regions. Six caves in the
Culebra Anticline region contain the
unnamed subspecies.

Cicurina venii is known from only
one cave, which is located on private
property in the Culebra Anticline karst
region. The species was collected in
1980 and 1983, but the cave itself was
not initially described until 1988
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(Reddell 1993). The cave entrance was
filled during construction of a home in
1990. Without excavation, it is difficult
to determine what effect this incident
had on the species; however, there may
still be some nutrient input, from a
reported small side passage.

Cicurina baronia, the Robber Baron
cave spider, is known only from Robber
Baron Cave in the Alamo Heights karst
region. Although the cave entrance is
owned and operated by the Texas Cave
Management Association, it is located in
a heavily urbanized area.

Cicurina madla, Madla’s cave spider,
is known from six caves. One cave is
within the Government Canyon karst
region in Government Canyon State
Natural Area, one is on DOD land, three
are located in the Helotes karst region
on private property, and one is located
on private property in the UTSA karst
region.

Biologists have found Cicurina
vespera, the vesper cave spider, in two
caves. One cave is Government Canyon
Bat Cave in the Government Canyon
State Natural Area, and the other is a
cave 5 miles northeast of Helotes. The
location and name of this latter cave
have not been revealed to us, but we
believe it is located on private property.

Neoleptoneta microps is known only
from the Government Canyon karst
region, from two caves within
Government Canyon State Natural Area.

In the course of conducting the 1993
status survey, Veni contacted
landowners and requested access to as
many caves as possible that were
believed to be potential habitat for the
nine invertebrates. It is possible that
these species occur in some of the caves
that could not be visited and that new
locations of the nine invertebrates will
be discovered in the future. Although
these new discoveries may increase the
number of locations where the species
are found, they are expected to fall
within the same general range and are
expected to face the same threats as the
known occurrences of these species.
The listing of these species is not based
on a demonstrable decline in the
number of individuals or the number of
known locations of each species, but
rather on reliable evidence that each
species is subject to threats to its
continued existence throughout all or a
significant portion of its range.

Previous Federal Action

On January 16, 1992, we received a
petition dated January 9, 1992, to add
the nine invertebrates to the List of
Threatened and Endangered Wildlife.
Patricia K. Cunningham of the Helotes
Creek Association and individuals
representing the Balcones Canyonlands

Conservation Coalition, the Texas
Speleological Association, the Alamo
Group of the Sierra Club, and the Texas
Cave Management Association
submitted the petition. On December 1,
1993, we announced in the Federal
Register (58 FR 63328) a 90-day finding
that the petition presented substantial
information that listing may be
warranted. This 90-day finding resulted
in the requirement under the Act that
we review the status of the species and,
within 12 months of receipt of the
petition, issue a finding as to whether
the petitioned action is warranted (12-
month finding).

We added eight of the nine
invertebrates to the Animal Notice of
Review as category 2 candidate species
in the Federal Register on November 15,
1994 (59 FR 58982). We intended to
include Rhadine exilis in the notice of
review, but an oversight occurred and it
did not appear in the published notice.
Category 2 candidates, a classification
since discontinued, were those taxa for
which we had data indicating that
listing was possibly appropriate, but for
which we lacked substantial data on
biological vulnerability and threats to
support proposed listing rules.

The endangered species listing
program was disrupted by a listing
moratorium (Public Law 104-6, April
10, 1995) and rescission of listing
program funding in Fiscal Year 1996.
The moratorium was lifted and listing
program funding restored on April 26,
1996. On May 16, 1996 (61 CFR 24722),
we issued guidance for priorities in
restarting the listing program that
included four tiers. New proposed
listings and petition findings fell under
tier three, the second-lowest priority.
This precluded completion of the 12-
month finding for these species in that
Fiscal Year.

The 12-month petition finding and
publication of the proposed rule were
again precluded by higher priority
activities under the listing priority
guidance for fiscal year 1997, finalized
December 5, 1996 (61 CFR 64475).
Processing administrative findings on
petitions and processing new proposals
to add species to the lists were again a
tier three priority.

With the publication of listing priority
guidance for Fiscal Years 1998 and 1999
on May 8, 1998 (63 CFR 25502), we
returned to a more balanced listing
program. Processing administrative
findings on petitions to add species to
the lists became a tier two priority, and
we resumed work on the 12-month
finding. This 12-month finding resulted
in a proposal to list the 9 invertebrates
as endangered, which we published in

the Federal Register on December 30,
1998 (63 FR 71855).

The processing of this final rule
conforms with our current Listing
Priority Guidance, published in the
Federal Register on October 22, 1999
(64 FR 57114). Priority 1 (highest
priority) is processing emergency listing
rules for any species determined to face
a significant and imminent risk to its
well-being. Priority 2 is processing final
determinations on proposed additions
to the lists of endangered and
threatened wildlife and plants. Priority
3 is processing new proposals to add
species to the lists. The processing of
administrative petition findings
(petitions filed under section 4 of the
Act) is the fourth priority. This final
rule is a Priority 2 action. We updated
this rule to reflect any changes in
information concerning distribution,
status, and threats since the publication
of the proposed rule.

In 1994, we began discussions with a
coalition of landowners, developers,
and other interested parties about
creating a conservation agreement that
might preclude the need for listing these
species. We continued working with
interested parties to develop a
conservation strategy and agreement.
The issues that needed to be addressed
in a conservation agreement related
primarily to determining the needs for
the species’ conservation, responsibility
and commitment for implementation
and funding, and the amount of time
required to implement the conservation
measures. In January 1999, we provided
a handout titled ““Criteria and Measures
for Long-term Conservation of Karst
Invertebrates in Bexar Co., TX,” to the
coalition as a guide for conservation of
species-inhabited caves. However,
actions required to address the above
issues and to reach this goal have not
yet occurred.

Summary of Comments and
Recommendations

In the December 30, 1998, proposed
rule and associated notifications, we
requested that all interested parties
submit factual reports or information
that might contribute to the
development of a final rule. We
originally scheduled the comment
period to close on April 29, 1999, but
we extended it to May 31, 1999 (64 FR
16890). We contacted appropriate
Federal and State agencies, county
governments, scientific organizations,
and other interested parties and
requested that they comment. We
requested comments on the proposed
rule and literature cited from nine
scientific experts. We received no
comments from those nine. We
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published a newspaper notice in the
San Antonio Express News on December
30, 1998, in which we invited general
public comment. We received 38
comment letters through the mail.

Alan Glen, of Drenner and Stuart, and
San Antonio Water System requested a
public hearing. We published a notice of
the public hearing in the Federal
Register (64 FR 16890) and gave written
notice to those on our mailing list for
this topic. We held the public hearing
in San Antonio at Lee High School on
April 29, 1999; a court reporter made a
verbatim transcript of the hearing
testimony. Approximately 75 people
attended. Of the 22 oral commenters, 8
also submitted written comment letters
at the public hearing.

We updated the final rule to reflect
comments and information we received
during the comment period. We address
both the written and oral comments in
the following summary. These
comments addressed a range of issues
regarding the proposal. Because
multiple respondents offered similar
comments in some cases, we combined
those comments in the following
summary. Of the 60 comments (some
commenters commented more than
once) we received from the public
hearing and through the mail, 5 directly
opposed the listing, 27 supported
continued efforts on the conservation
agreement to preclude the need to list,

6 both directly opposed the listing and
supported continued efforts on the
conservation agreement, 19 supported
the listing, and 3 were neutral. In this
summary, we do not address comments
that are not related to the listing
decision, such as comments on habitat
conservation plans (HCPs) or recovery
planning.

Issue 1. So little is known about the
species that the Service has not even
defined habitat for the invertebrates
beyond cave openings.

Our Response: We took this comment
into consideration in this final rule and
included more detailed habitat
descriptions (see the Background
section under Supplementary
Information). The Available
Conservation Measures portion of this
final rule discusses criteria for habitat
preservation and preserve design. Under
section 4(b)(1) of the Act, we must make
our listing decision on the best scientific
and commercial information available.
We believe that substantial evidence
exists to support a listing determination
for these species, but also recognize that
additional research is important to assist
in making sound management
recommendations.

Issue 2: These nine invertebrates are
insignificant to mankind.

Our Response: We are responsible for
protecting species in danger of
extinction and ecosystems on which
they depend. The Act recognizes the
importance of all species to properly
functioning ecosystems and requires us
to base listing decisions on the best
scientific information available. Based
on best available scientific information,
we determined that the Bexar County
invertebrates are in danger of extinction
and warrant protection as endangered
species.

Issue 3:1t is inaccurate to describe
these species as troglobitic without
surveys conducted outside of the caves
in the surrounding leaf litter. Evidence
in support of additional habitats for
these species includes the lack of
collected specimens of pupae or larvae
from within the caves, few records of
some species from caves, and closely
related species (including some with
troglobitic features) known to exist in
non-cave environments.

Our Response: The scientific
literature, published by species experts
and cited in this final rule, describe the
nine Bexar County karst invertebrates as
troglobitic. There has been no
information submitted to us to indicate
otherwise. As for lack of collections of
pupae and larvae in caves, we have no
evidence discounting the occurrence of
reproduction and initial life phases in
the humanly inaccessible recesses of
caves. Barr (1974) states that there are
significantly more caves than entrances,
and that approximately ninety percent
of them are closed off from human
access.

Issue 4: Six of the nine species have
common names that are not registered
with the Entomological Society of
America or the American
Arachnological Society, and may not be
accurate descriptors for those species.

Our Response: The official name for
these species is the scientific name; we
list them by their scientific name. The
common names we used in this rule are
for ease of reference for the general
public. We understand that they are not
officially registered common names. If
the process to register common names is
completed in the future, we will refer to
those common names, but the listing of
these species will not be affected. Until
such time we will continue to use the
names listed in this document.

Issue 5:1t is believed Batrisodes
venyivi is restricted to the Helotes karst
region, based on past collections. “In
Texas, each obligate cave species of [this
beetle family] has been restricted to
small geographic areas, and each is
found in only a small number of closely
situated caves.”

Our Response: In the “Background”
section, we refer to three locations for
this species; two are located in the
Helotes karst region on private property.
We do not have reliable information on
the location of the third cave. The
collector of the specimen declined to
give us a specific site collection record,
but we believe it is located on private
property.

Issue 6: How can the threats be so
imminent when so many caves are
owned by governmental entities?

Our Response: We understand that for
some of these species a significant
number of locations are owned by
governmental entities. Many of the
government-owned sites have some
limited protection, but fire ants are still
a threat. Human activities facilitate
movement of certain predators, such as
fire ants, into an area. Both Camp Bullis
and Government Canyon State Natural
Area are increasingly being surrounded
by development which provides habitat
(construction areas, lawns, roadways,
and landscaped areas) from which fire
ants can disperse. The relative
accessibility of the shallow caves in
Bexar County leaves them especially
vulnerable to invasion by nonnative
species. Without continuously
implemented management plans in
place, this threat is still imminent.

Issue 7: Continued efforts toward
developing a conservation agreement to
preclude the need to list the species was
desired. Many were disappointed that
efforts to develop a conservation
agreement were terminated in 1998 and
the Service continued with publishing
the proposed rule.

Our Response: Please see our
discussion under the Previous Federal
Action portion of this final rule. We
agree that cooperative, voluntary efforts
to conserve these species that remove or
reduce threats would be an alternative
to Federal listing if sufficient
conservation measures were
implemented so that the species were
no longer in danger of extinction. Since
1994, we have been working with a
coalition of interested parties to develop
a conservation strategy and agreement.
While, we acknowledge that some
progress toward conservation of these
species has been made by this coalition,
actions required to address the above
issues and to reach this goal have not
yet occurred.

Issue 8: With regard to evidence of
threats, some believe that in the time it
has taken the proposed rule to be
published there has been habitat loss
and no protection for the species. Others
believe that all of the known locations
of the nine invertebrate species have
been left undisturbed throughout the
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entire process, indicating a lack of
evidence for perceived habitat-
destruction threats. Additionally, the
Service has not provided any evidence
of contamination, predation on these
species, and adverse effects from
impervious (resistant to seepage of
water) cover, closing of caves, and
vandalism.

Our Response: During the comment
period, we received San Antonio Water
System (SAWS) documentation that
recharge features were sealed since the
petition was filed to preserve water
quality and avoid contamination of the
aquifer. The Texas Natural Resources
Conservation Commission (TNRCC), the
State agency responsible for water
quality and filling karst features, does
not require that any invertebrate surveys
be done in assessing karst features and,
therefore, may approve the filling of the
feature even when the species may be
present. We believe that habitat-
destruction is a viable threat when
sealing of features occurs without
investigations for invertebrates.

In the “Summary of Factors Affecting
the Species” section of this rule, we cite
examples of other threats and their
negative effects. We believe that these
threats still exist. We included
additional examples of contamination
on caves under Factor A. Throughout
the world there are many documented
cases describing the effects of
contamination on caves (IUCN 1997).
Under Factor G, we also included
additional information and citations
regarding fire ants and their effects on
the species and their habitat. In
addition, as indicated in the
“Background” section of this final rule,
some of the known invertebrate
locations suffered degradation prior to
the petition to list them.

In addition, even where existing caves
have not been filled or polluted,
development that encroaches on the
area around the cave entrance can
significantly degrade the surface habitat,
decreasing the potential for long-term
persistence of the population of karst
invertebrates in that cave. According to
data provided by SWCA, Inc., ten of the
known locations for these species have
less than 10.1 hectares (ha) (25 acres
(ac)) of undeveloped area remaining
surrounding the caves and several of
these have as little as 0.4 to 2 ha (1 to
5 ac). In February 2000, Service
personnel observed construction within
30 meters (m) (100 feet (ft))of 2 known
locations of Rhadine exilis, which is
currently reducing the potential for
preservation around these sites. We
believe that such small areas of native,
surface habitat are not sufficient for

sustainable support of karst invertebrate
populations.

Issue 9: How can fire ants be a
predator on the nine invertebrates when
Veni et al. (1995) found fire ants in
different zones, or physical divisions
within the cave, than the invertebrates
during a survey at Camp Bullis, and
Porter and Savignano (1990) found that
crickets and roaches increased in the
presence of fire ants?

Our Response: Veni (pers. comm.
1999) has since done additional work at
Camp Bullis and believes the reduced
observations of fire ants are due to low
population numbers on the property as
a result of minimal ground disturbance.
Elliott (in Iitt 1993—1997) found several
instances, in two caves in the Austin
area, when fire ants and troglobites were
located within the same zones. Reddell
(1993, in litt) documented observations
of fire ant predation on three species of
troglobites and on cave crickets. Even if
fire ants did not prey on the nine
invertebrates, heavy predation on cave
crickets would reduce available food for
the nine invertebrates. As for Porter’s
and Savignano’s (1990) findings, the
crickets that increased in abundance
with fire ants were ground crickets
(Gryllidae: Nemobiinae), not cave
crickets (Ceuthophilus sp.), which are
the species critical for nutrient input for
the nine karst invertebrate species. Only
very few species, including the ground
cricket, the roach, and a beetle that is
symbiotic with the imported fire ants,
increased in abundance in infested
areas. However, even when including
the increase in these few species, the
total abundance of arthropods
(excluding fire ants) in infested areas
was 75 percent less than uninfested
areas. In addition, fire ant infestation
reduced biodiversity; there were 40
percent fewer species in infested areas.

Issue 10: Some commenters believe
the existing regulations of the TNRCC,
City of San Antonio (City), and SAWS,
the primary water and wastewater
purveyor in Bexar County, are adequate
to protect the species and their habitat,
while other commenters believed they
are inadequate.

Our Response: Our analysis of the
adequacy of existing regulatory
mechanisms found that additional
measures are needed to protect these
species from extinction. Although
certain rules and regulations provide
some protection, they do not alleviate
all of the identified threats. We
reviewed current programs and
regulations of the TNRCC, the City, and
SAWS. The purpose of the existing
regulations is to protect water quality
and the regulations are not adequate to
fully protect the species from all threats.

For further information please see
Factor D in the “Summary of Factors
Affecting the Species” section of this
final rule.

Issue 11: SAWS initiated a Land
Acquisition Program that is currently
purchasing land in the karst regions.
Certainly, this ongoing program serves
to provide substantial protection to
these species and their habitat.

Our Response: The focus of this
program is preservation of lands for
water quality in the Edward’s Aquifer
and not for caves containing the species.
This program may have potential to
contribute to species conservation.
However, we have no information that
indicates SAWS has located and/or
preserved caves supporting the nine
invertebrates.

Issue 12: Even if the perceived threats
did have an impact on the species, the
decision to list as endangered will not
prevent future negative effects from
occurring.

Our Response: Please see our
discussion under the Available
Conservation Measures section of this
final rule. The Act provides numerous
conservation mechanisms for listed
species.

Issue 13: Some believe the listing is
primarily for stopping development
over the Edwards Aquifer and not for
the species themselves. Others believe
that protection of the species and their
habitat will provide ancillary benefits
by protecting their sole-source water
supply.

Our Response: We are obligated under
the Act to address the status of species
in relation to the five factors discussed
under the Summary of Factors Affecting
the Species section of this final rule.
Other benefits or effects of listing cannot
be considered in our determination
whether to list a species.

Issue 14: The proposed rule does not
indicate the nine karst invertebrates are
bred or hunted for commercial
purposes, or that they move in interstate
commerce. The nine karst invertebrates
are intrastate species having no effect in
commerce and, therefore, are beyond
Congress’ authority to regulate. Thus,
the Service lacks authority under the
Act pursuant to the Commerce Clause of
Article 1, Section 8 of the United States
Constitution to regulate the nine
proposed karst invertebrates.

Our Response: A decision in the
United States Court of Appeals for the
District of Columbia circuit (National
Association of Homebuilders v. Babbitt,
130 F. 3d 1041, D.C. Cir. 1997) makes
it clear in its application of the test used
in the United States Supreme Court
case, United States v. Lopez, 514 U.S.
549 (1995), that regulation of species
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limited to one State under the Act is
within Congress’ commerce clause
power. On June 22, 1998, the Supreme
Court declined to review this case (118
S. Ct. 2340 1998). Therefore, our
application of the Act to the nine karst
invertebrates, currently known to be
endemic to only one county in the State
of Texas, is constitutional.

Issue 15: Listing the nine karst
invertebrates as endangered will add
additional costs and delays to urban
development projects.

Our Response: While economic effects
and related concerns cannot be
considered in listing decisions, such
factors are considered in recovering
listed species. In a Federal Register
notice published July 1, 1994 (59 FR
34272), the Secretaries of Interior and
Commerce established an interagency
policy to minimize social and economic
impacts consistent with timely recovery
of listed species. Thus, it is our desire
that any recovery actions associated
with these nine invertebrates minimize
adverse social and economic impacts to
the extent practicable.

In addition, we have been
encouraging voluntary consideration of
these invertebrates in development
planning for several years. We believe
early coordination can avoid
unnecessary increases in costs or delays
for construction-related activities in
areas containing the listed species. We
encourage Federal or State agencies,
private developers, and others to contact
us during early phases of project design
so that the necessary measures to
minimize or avoid impacts to listed
species can be incorporated into
development projects as early as
possible. We are committed to working
with landowners and others to develop
cooperative solutions to species
conservation that avoid or minimize the
need for regulatory burdens on
landowners.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, we determined that nine
Bexar County karst invertebrates should
be classified as endangered species. We
followed procedures found at section
4(a)(1) of the Act and regulations
implementing the listing provisions of
the Act (50 CFR part 424). A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to the nine invertebrates are
as follows:

A. The present or threatened
destruction, modification, or

curtailment of their habitat or range.
The ranges of the nine invertebrates are
limited to limestone karst strata in the
northern portion of Bexar County,
which includes a portion of northern
San Antonio, Texas. Their historical
ranges are unknown, but were likely
similar to their present ranges with the
exception of caves that have been
destroyed or suffered adverse impacts
due to the factors discussed in the
proposed rule and this final rule.

The proximity of the caves and karst
features inhabited by these species to
the City of San Antonio makes them
vulnerable to negative impacts as a
result of continuing expansion of the
San Antonio metropolitan area.
Destruction of caves in Bexar County
and throughout central Texas is
common (Elliott 1990, Veni 1991). Veni
(1991) estimated that about 26 percent
of known caves in Bexar County have
been destroyed through filling with dirt,
rocks, concrete, or other materials;
capping or covering by roads or
buildings; and blasting by construction
and quarrying operations.

Several sources of information from
1991 to 1997 illustrate that considerable
development has occurred and is
expected to continue in the San Antonio
area in general and in the karst regions
in particular. For example, a report
prepared by the City of San Antonio
(1991) indicates that 69 percent of the
increase in human population that
occurred in Bexar County between 1980
and 1990, occurred in the northwest and
northeast quadrants, where the nine
invertebrates occur. The report
describes this period as characterized by
“tremendous growth” in the residential
sector with significant increases also
occurring in non-residential growth. A
City of San Antonio Department of
Planning (2000) map shows that growth
of San Antonio from 1971 to 1999 has
been primarily to the northwest. During
the 1980s, Bexar County saw a 26
percent increase in the single family
housing market (88 percent of which
occurred in the northwest and northeast
quadrants), a 46 percent increase in the
multi-family housing market, and an
approximate 150 percent increase in
availability of non-residential space
(City of San Antonio 1991).

Overall, the northwest and northeast
quadrants of Bexar County contain 69
percent of the county’s population and
73 percent of the available housing (City
of San Antonio 1991). From 1980-1990,
changes in population for the specific
census tracts where the nine
invertebrates occur (census tracts
numbering in the 1200s, 1700s, 1800s,
and 1900s) range from a 2.4 percent
decrease (tract 1208, Alamo Heights) to

a 201 percent increase (tract 1720,
Culebra Anticline area). For the 1200,
1700, 1800, and 1900 census tracts the
average population increase has been
35.4 percent, 13.1 percent, 54.3 percent,
and 24.1 percent, respectively. The
majority of the increase in development
and population during that period
occurred during the early 1980s with a
drastic decline by 1989.

A report by the City of San Antonio
(1993) showed a steady increase in
building permit activity, number of
plats approved, number of acres and lots
platted, and new electrical connections
during the period from 1990-1992. That
report also indicated that the majority of
the growth (about 81 percent, as
measured by new electrical
connections) occurred in the northwest
and northeast quadrants.

The recent revitalization of the real
estate market and the construction
industry has intensified the threat to the
nine invertebrates. A review of new
electrical connections for all Bexar
County census tracts from 1990-1996
(San Antonio Planning Department
1997) reveals that tracts within the
northwest and northeast quadrants of
the city continued to be the fastest
growing areas in the county. Census
tracts numbering in the 1200s, 1700s,
1800s, and 1900s accounted for 21
percent, 10 percent, 31 percent, and 21
percent, respectively, of the new
electrical connections in the county
from 1990 to 1996 (San Antonio
Planning Department 1997). Further
review of the data reveals that the
majority of the fastest growing sub-tracts
are located in karst areas.

Population growth in Texas and Bexar
County is expected to continue at a
rapid rate. The Texas Water
Development Board (1997) estimated
that the current Texas human
population size is 19 million; it is
expected it to nearly double in the next
50 years, reaching over 36 million
residents in the year 2050. Bexar County
alone experienced an estimated 1.3%
population increase between 1998 and
1999, with a 1999 population estimate
of 1.37 million (US Census Bureau
2000). Estimates from the Texas State
Data Center and the Center for
Demographic and Socioeconomic
Research and Education (2000) indicate
that the total population size in Bexar
County from the year 2000 to the year
2030 would increase anywhere from
17.2% (assuming no net migration) to
56.9% (assuming migration rates are
consistent with those observed between
1990 and 1998), with population sizes
of 1.54 million to 2.25 million people by
the year 2030.
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Plotting cave locations on 1993 land
use maps prepared by the Bexar County
Appraisal District for northwest Bexar
County and the Edwards Aquifer
recharge zone shows that most of the
privately owned caves lie on land
classified as one of the following: single
family residential, vacant platted,
vacant mixed-use, tax exempt, or

ranchland (Table 1). Land classified as
single family residential is currently
occupied by single-family dwellings.
Land classified as vacant platted is
mostly interspersed with or surrounded
by single family residential areas and,
since plats have been approved, can be
developed at any time. Vacant mixed-
use land either has no agricultural

exemption or includes areas where
rollback taxes have been paid in
preparation for a change in land use.
Caves located on single family
residential, vacant platted, or vacant
mixed-use land are most vulnerable to
negative impacts related to
development.

TABLE 1.—NUMBERS OF KARST FEATURES CONTAINING THE NINE INVERTEBRATES BY LAND USE
[1993 Land use according to Bexar County Appraisal District maps for northwest Bexar County and the Edwards Aquifer recharge zone]

. Single- Vacant Vacant Tax
Species farr?ily platted mixed-use Ranchland exempt 2 Unknown Ttl
Rhadine exilis .........ccocevviiiiiiiicciieccieee 2 3 12121 DOD 1 4 35
GCSNA
1 Co.
ROW
Rhadine infernalis ..........ccccoviieiiiiicinineene 25
R. 0 BWEISI i 3 DOD
R. i infernalis ......ccooovviiiiiieicecc e 2 6 2 | 4 GCSNA 1
1
Church
R. i. NEeW SPECIeS .....ccccevvviiriiiiiiiiieecen 2 1 3
Batrisodes Venyivi ........cccoceeeiieeeiiiieeniieene 1 1 31 3
Texella cokendolpheri . 1 1
Cicurina baronia ............. 1 1
Cicurina madla .........ccccceovviviiiniiiiienen, 1 2 1/1D0OD1 6
GCSNA
Cicurina VenNii .......ccceevveeniiiiieniceree e 1 1
Cicurina vespera 1 GCSNA 1
Neoleptoneta miCrops .........cccocvvevvieieeninenn 2 GCSNA 2

11 in county road right-of-way and 1 across the street from residential neighborhood
2DOD = Department of Defense; GCSNA = Government Canyon State Natural Area; Co.ROW = county road right-of-way

3Exact location unknown

Ranchland is land with an existing
agricultural exemption. These areas may
be vulnerable to fire ant infestations,
siltation due to overgrazing, or to
chemicals such as pesticides.

Tax exempt land is government-
owned or otherwise tax exempt, and is
owned primarily by Federal, State, and
local governments or church groups.
These caves may be subject to any of the
threats associated with other land-use
types, depending on the landowner and
current land use practices. Five caves in
TPWD’s Government Canyon State
Natural Area contain a total of five of
the nine invertebrates (Reddell 1993).
The TPWD will likely protect habitat at
these sites; however, fire ants are
present in some of the caves and
throughout the property (see discussion
under Factor C, below). Thus, the
invertebrate species within those caves
are at risk because methods of
controlling fire ants are only partially
effective. To date, there is no
management or maintenance plan in
place that adequately reduces these
threats to the species.

A total of 23 caves containing the
species are located on Federal property
at the Camp Bullis Training Site.
Twenty caves contain only Rhadine

exilis, two caves contain only Rhadine
infernalis, and one cave contains both
Rhadine species and Cicurina madla.
Efforts are underway through the
Department of Defense’s Legacy
program to inventory karst features
within the recharge zone on Camp
Bullis and to determine adequate areas
for protection of biologically and/or
hydrologically significant karst features.
While the habitat on DOD lands is fairly
secure, complete protection of the
species in these features may require
additional steps, such as control of fire
ants, cave gates, and long-term
management. Currently DOD is drafting
a management plan, but until the plan
is completed and implemented these
threats may not be adequately reduced.
A number of the caves containing the
nine invertebrates occur within the
recharge zone for the Edwards Aquifer.
The Edwards Underground Water
District (1993) presented data suggesting
that the Edwards Aquifer recharge zone
in northwest Bexar County is “poised
for explosive development as the
economy rebounds.” Spills, leaking
storage tanks, and other sources of
surface and groundwater pollution can
harm cave and karst communities as
pollutants pass through the karst. Since

karst systems are affected by both
surface and subsurface drainage, it is
necessary to protect these areas to avoid
infiltration of contaminants. In a study
of small invertebrates that live in
underground spaces too small to allow
human access (interstitial spaces),
Danielopol (1981) found with increased
infiltration of pollution into the
interstitial spaces, the invertebrates
were replaced by surface species. He
concluded that the ratio between surface
and interstitial species is proportional to
pollution.

The Texas Water Commission (TWC),
now part of the TNRCC, reported that in
1988 within the San Antonio segment of
the Edwards Aquifer, 28 oil and
chemical spills occurred in Bexar
County. This represented the greatest
number of land-based spills in central
Texas that affect surface and/or
groundwater (TWC 1989). As of July
1988, Bexar County had between 26 and
50 confirmed leaking underground
storage tanks (TWC 1989), placing it
second among central Texas counties in
the number of confirmed underground
storage tank leaks. The TWC estimates
that, on average, every leaking
underground storage tank will leak
about 500 gallons per year of
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contaminants before the leak is
detected. These tanks are considered
one of the most significant sources of
groundwater contamination in the State
(TWC 1989).

Increasing urbanization in Bexar
County will increase the risk that leaks
and spills may harm karst ecosystems.
The TNRCC (1994) summarizes
information on groundwater
contamination and lists contaminant
spills on a county-by-county basis as
reported by the TNRCC, the Texas
Department of Agriculture, the Railroad
Commission of Texas, the Texas
Alliance of Groundwater Districts, and
the Interagency Pesticide Database.
Table 1 in TNRCC (1994) lists 350
groundwater contamination cases that
occurred in Bexar County within the
past 2 decades. The majority of these
cases involve spills or leaks of
petroleum products, and many of them
remain unresolved at present.

While a number of the cave entrances
concerned may not be in imminent
danger from development at the
entrance site, cave environments can be
negatively impacted by runoff, chemical
spills, sewer leaks, pesticide use, and
septic effluent associated with
development on nearby properties
within the karst zone. Many of these
caves are situated within the porous
limestone that forms the Edwards
Aquifer and are susceptible to
contamination originating on properties
containing the cave entrances, as well as
on properties that lie above and adjacent
to subterranean reaches of the caves.

Attributes of cave environments that
are conducive to occupation by karst
invertebrates include a relatively
constant high humidity, stable
temperature, and some energy input
(Howarth 1983; Holsinger 1988; Elliott
and Reddell 1989). Nutrient availability
and moisture are critical limiting factors
for karst animals occupying terrestrial
cave environments (Barr 1968).
Adaptations to the high relative
humidity and low nutrient availability
typical of caves are common among
troglobites (Howarth 1983; Mitchell
1967; Barr 1968), and the nine
invertebrates exhibit many of these
adaptations (Barr 1960; Barr 1974;
Gertsch 1974).

Nearly all food energy in caves must
be imported from the exterior (Holsinger
1988). Energy enters areas near the cave
entrance via species that move between
the surface and the cave (including cave
crickets, bats, racoons, and other small
mammals) and by means of organic
matter that washes or falls into the
caves. In deeper reaches of the cave,
primary input of energy is through
water containing dissolved organic

matter percolating through the karst
vertically through fissures and solution
features (Howarth 1983; Holsinger 1988;
Elliott and Reddell 1989).

Culver (1986) discusses several
documented threats to caves, and
indicates that the covering or closing of
caves greatly affects nutrient input
because major food sources for
troglobites come in through cave
entrances. Many caves extend beyond
humanly accessible points, thereby
restricting our knowledge of other
access points not readily noticeable
from the surface. Rapid urbanization in
northern Bexar County would likely
result in a dramatic increase in
impermeable cover in areas surrounding
many of the caves. An increase in
impermeable cover could result in
decreased percolation of water into the
caves via the karst and have a
detrimental effect on the moisture
regime and nutrient input critical to
karst-dwelling species.

Several of the caves containing the
nine invertebrates have been subject to
vandalism, trash dumping, and other
threats that may be associated with
visitation by humans. Excessive
visitation by humans can result in
habitat disturbance or loss of habitat
due to soil compaction or changes in
atmospheric conditions as well as direct
mortality of invertebrates. Vandalism
may result in the destruction or
deterioration of the karst ecosystem.
Dumping of trash (such as alkaline
batteries) can lead to contamination of
the karst ecosystems. Disposal of
household and other wastes may attract
fire ants or other surface-dwelling
species harmful to the karst ecosystem.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. These species are of little
interest in the insect trade or to amateur
collectors. They are collected only
occasionally by scientists conducting
studies of cave fauna. While it is true
that positive identification of karst
invertebrates usually requires collection
and permanent preservation of
individual specimens, the number of
individuals taken for this purpose is
small, and such collections are made
infrequently. We do not believe that
collection of a few individuals has
significantly reduced their numbers.
Habitat disturbance resulting from
searching for species is relatively minor
when done by experienced collectors,
and usually involves turning over rocks
on the cave floor, which are then
returned to their previous positions.
Thus, we do not consider scientific
collecting to be a threat at this time.
Consequently, any threat from
overutilization of these species for

commercial, recreational, scientific, or
educational purposes is insignificant at
this time.

C. Disease or predation. Human
activities facilitate movement of certain
predators, such as fire ants, into an area.
Construction areas, lawns, roadways,
and landscaped areas provide habitat
from which these species can disperse.
The relative accessibility of the shallow
caves in Bexar County leaves the nine
invertebrates especially vulnerable to
invasion by nonnative species.

Nonnative fire ants are a major threat
to the nine invertebrates. Fire ants are
voracious predators and there is
evidence that overall arthropod
diversity drops in their presence
(Vinson and Sorensen 1986, Porter and
Savignano 1990). Reddell (in litt. 1993)
lists ten cave-inhabiting species he has
observed being preyed upon by fire ants.
Although none of the species covered in
this final rule are the species he
observed being preyed upon, several of
those observed are closely related to the
nine invertebrates or to endangered
karst invertebrates in Travis and
Williamson Counties, Texas. It is
reasonable to expect that the nine Bexar
County invertebrates are similiarly
affected in areas where fire ants are
present.

Elliott (1992) cites other examples of
predation and notes that fire ant activity
has increased dramatically in central
Texas since 1989. Even in the unlikely
event that fire ants do not affect the
listed species directly, their presence in
and around caves could have a drastic
detrimental effect on the cave ecosystem
through loss of species, inside the cave
and out, that provide nutrient input and
critical links in the food chain. Elliott
(1994) found fire ants competing
intensively with cave crickets during
foraging; since cave crickets transport
nutrients from outside to inside the
caves, this will probably lead to the
eventual decline of cave communities.
Porter and Savignano (1990) found
arthropod species richness and
abundance was lower in fire ant-
infested areas compared to uninfested
areas.

Of 36 caves Veni and Reddell visited
while conducting a status survey for the
nine invertebrates, fire ants were found
in 26 caves (Reddell 1993). The 1993
status survey revealed that, of 24 caves
confirmed to contain one or more of the
nine invertebrates, at least 15 had fire
ant infestations at the time the study
was conducted (Reddell 1993). Most of
the collections for the status survey
were done between April and June of
1993, at a time during that year when
fire ants had likely not reached peak
densities (Reddell, pers. comm. 1995).
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Consequently, fire ant infestations could
be worse than reflected by the status
survey. The rate of infestation is
expected to be similar for the rest of the
57 caves known to contain one or more
of the nine invertebrates.

Controlling fire ants once they have
invaded a cave and its vicinity is
difficult. Chemical control methods
have some effectiveness, but the effect
of these agents on non-target species is
unclear. Consequently, use of chemicals
to control fire ants in and close to caves
is not currently advisable. At present,
we recommend only boiling water
treatment for control of fire ant colonies
near caves inhabited by endangered
karst invertebrates. This method is
labor-intensive and only moderately
effective. Carefully controlled chemical
treatment may be appropriate in certain
circumstances. Although control
methods are available, the burden of
carrying out such practices in areas
occupied by these species is not a
designated or mandated duty of any
agency, organization, or individual. This
type of control will likely be needed
indefinitely or until a long term method
of fire ant control is developed.

D. The inadequacy of existing
regulatory mechanisms. Invertebrates
are not included on the TPWD list of
threatened and endangered species and
are provided no protection by the State.
Furthermore, TPWD’s regulations do not
contain provisions for protecting habitat
of any listed species.

The TNRCC regulations may give
some degree of protection to significant
aquifer recharge features, but may apply
to only a few of the caves in which the
nine invertebrates are found since the
majority do not meet TNRCC’s
definition of “sensitive feature”. TNRCC
defines a sensitive feature as a
“permeable geologic or manmade
feature located on the recharge zone or
transition zone where: (A) A potential
for hydrologic interconnectedness
between the surface and the Edwards
Aquifer exists, and (B) rapid infiltration
to the subsurface may occur.”

The TNRCC regulations are designed
to protect the water quality of the
Edwards Aquifer. This is typically
accomplished by prohibiting certain
activities (for example, locating waste
disposal wells or concentrated animal
feed lots on the recharge zone), filing a
Water Pollution Abatement Plan, and
through the use of Best Management
Practices. Complying with TNRCC
regulations may also entail the capping
(concrete sealing) of some features to
prevent contaminated water from
entering the aquifer. Such alteration or
blocking of natural drainage patterns
could result in drying of the

subterranean habitat and a reduction in
nutrient input into the karst feature.
Karst features supporting the nine
invertebrates may also be exempted
from TNRCC regulations because a
number are not found in either the
recharge or transition zone.

The City of San Antonio regulates
development and impervious cover
within the recharge area of the Edwards
Aquifer through Ordinance #81491,
made effective January 23, 1995. This
Ordinance limits types of development
and impervious cover within the city
limits, the extraterritorial jurisdiction,
and the recharge zone. This Ordinance
requires, in part, identification of
critical environmental features and may
provide some protection for caves and
karst features that provide recharge to
the Edwards Aquifer. Development
setbacks provided for in the Ordinance
range from 18.3 to 30.5 m (60 to 100 ft).
These setback distances translate into
buffer areas of 0.13 to 0.37 ha (0.33 to
0.92 ac). Setbacks from recharge features
required by the Ordinance may not
always be adequate to protect entire
hydrogeological areas that provide
surface and subsurface moisture to the
karst habitat and surface communities
that provide nutrient input into the
cave. We believe that the amount of
surface habitat needed for perpetual
sustainability of the karst ecosystem is
on the order of 40 ha (100 ac) based
upon such factors as foraging distances
of cave crickets; minimum viable
population sizes of the dominant, native
plant species; and the distance of edge
effects on both the floral and faunal
communities. In addition, most of the
caves known to contain the nine
invertebrates are relatively small and do
not provide significant recharge, so it is
uncertain how these caves would be
considered under the Ordinance. Many
of the caves known to have the nine
invertebrates lie outside the recharge
zone.

The Ordinance classifies property into
three categories. Category 1 is any
property having already filed official
documents; such as development plats,
water or sewer contracts, water
pollution abatement plans, or zoning
changes, or having a valid permit with
the City prior to the effective date of the
Ordinance. The Ordinance does not
apply to these properties, allowing up to
100 percent impervious cover. Category
2 properties are those not already
designated as Category 1 and that lie
within the corporate limits of the City
of San Antonio. This category allows 30
percent, 50 percent, and 65 percent
impervious cover, respectively, for
single-family residential, multi-family,
and commercial development. Category

3 property is not within Category 1 or
2, but is within the extra-territorial
jurisdiction (ETJ) of the City of San
Antonio and within the Edwards
Aquifer Recharge Zone. Impervious
cover is limited to 15 percent on
Category 3 property. In an update by
SAWS on January 14, 1998, they noted
that from January 23, 1995 to the end of
1997, 29.25 percent (9,695 ha (23,958
ac)) of development within the recharge
zone was redesignated from Category 2
or 3 to Category 1. As San Antonio
grows and extends the corporate limits,
impervious cover limits for non-
developed land will increase with those
extensions.

We are not aware of other regulations
that will specifically address the
protection of the karst features that
serve as habitat for these invertebrate
species. At present, adequate, long term
conservation of the karst fauna is not
assured in any of the caves containing
one or more of the nine invertebrates.

E. Other natural or manmade factors
affecting their continued existence. Just
as human activities may facilitate
movement of fire ants into an area (see
discussion under Factor C, above),
competitors such as cockroaches and
sow bugs can also be introduced into
cave ecosystems in association with
human activity. Native and nonnative
species may increase and compete with
the nine invertebrates directly by
consuming the same foods and using the
same habitats, or they may compete
indirectly by using resources needed by
species such as cave crickets that
provide nutrient input to karst
ecosystems. Fire ants can be considered
both predators and competitors (see
discussion under Factor C, above).

Possible impacts from human entry
into caves for recreational purposes
include habitat disturbance or loss due
to soil compaction or changes in
atmospheric conditions; abandonment
of the cave by animals, including bats,
that inhabit caves but must return to the
surface for food or other necessities, and
in so-doing provide nutrient input to the
cave ecosystem; and direct mortality of
karst fauna. These impacts may be
reduced or avoided depending on the
caving skills and caution of the
person(s) entering the cave.

Vandalism is also a threat to karst
ecosystems and can contribute to an
alteration of the cave ecosystem through
soil compaction, temperature changes,
and contamination from household
chemicals such as insecticides (Reddell
1993). Additionally, disturbance of
habitat and introduction of excess
nutrients, such as garbage, may facilitate
the establishment or increase the
numbers of competitors and/or
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predators (including nonnative species)
as discussed above. Certain caves have
frequently been used for parties and
other unauthorized activities. Trash
dumping has occurred in numerous
Bexar County caves. Reddell (1993)
noted that vandalism contributed to the
degradation of several caves that contain
one or more of the nine invertebrates.

We carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by these species
in determining to make this rule final.
Based on this evaluation, the preferred
action is to list Rhadine exilis, Rhadine
infernalis, Batrisodes venyivi, Texella
cokendolpheri, Cicurina baronia,
Cicurina madla, Cicurina venili,
Cicurina vespera, and Neoleptoneta
microps as endangered.

The Act defines an endangered
species as one that is in danger of
extinction throughout all or a significant
portion of its range. A threatened
species is one that is likely to become
an endangered species in the foreseeable
future throughout all or a significant
portion of its range. We believe that
these species are endangered because of
the high degree and immediacy of
threats and their limited ranges.

Effective Date

In accordance with 5 U.S.C. 553(d)(3),
we find good cause to make this rule
effective immediately. Because of the
extremely isolated nature of the
populations of these species, the
corresponding negligible possibility for
recolonization of destroyed habitat, and
our knowledge that permanent
destruction of habitat quality for at least
two caves, in which some of these
invertebrates live, is imminent, the
protection provided by the Act is
granted to the nine invertebrates in
Bexar County immediately upon
publication of this final rule. We believe
that habitat destruction would
temporarily intensify if the final rule
does not become effective until 30 days
after rule publication. Through
consultations for other threatened and
endangered species, we are currently
aware of numerous developments in the
range of the nine invertebrates.

Several in-progress developments
have known karst features on the
property, but it is unknown whether
these features support any of the nine
invertebrates. By making this rule
effective immediately, developers may
experience temporary delays in order to
conduct any needed surveys for karst
features and for the nine invertebrates,
and to determine how their projects may
proceed in compliance with the Act.
However, the majority of these

developments would experience these
delays regardless of the effective date.
Making the rule effective immediately
upon publication may prevent the
destruction of a number of significant
but as yet unknown locations for these
species and speed the recovery of the
species.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by the species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
determination that such areas are
essential for the conservation of the
species. “‘Conservation’ as defined in
the Act means the use of all methods
and procedures needed to bring the
species to the point at which listing
under the Act is no longer necessary.

Section 4(a)(3) of the Act and
implementing regulations (50 CFR
424.12) require that, to the maximum
extent prudent and determinable, the
Secretary designate critical habitat at the
time the species is listed. The
regulations (50 CFR 424.12(a)(1)) state
that designation of critical habitat is not
prudent when one or both of the
following situations exist—(1) The
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species.

In the proposed rule, we indicated
that designation of critical habitat was
not prudent for the nine invertebrates
because the publication of precise
species locations and maps and
descriptions of critical habitat in the
Federal Register would make the nine
invertebrates more vulnerable to
incidents of vandalism through
increased recreational visits to their
cave habitat and through purposeful
destruction of the caves. We also
indicated that designation of critical
habitat was not prudent because it
would not provide any additional
benefit beyond that provided through
listing as endangered.

In the last few years, a series of court
decisions have overturned a number of
our determinations that designation of
critical habitat for other species would
not be prudent (for example, Natural
Resources Defense Council v. U.S.

Department of the Interior 113 F. 3d
1121 (9th Cir. 1997); Conservation
Council for Hawaii v. Babbitt, 2 F. Supp.
2d 1280 (D. Hawaii 1998)). Based on the
standards applied in those judicial
opinions, we have reexamined the
question of whether critical habitat for
the nine invertebrates would be
prudent.

We examined the available evidence
for the nine invertebrates and did not
find specific evidence of collection or
trade of these or any similarly situated
species. There have been instances of
vandalism to caves due to recreational
cave use. By designating critical habitat
in a manner that does not identify
specific cave locations, the threat of
vandalism by recreational visits to the
cave or purposeful destruction by
unknown parties should not be
increased.

In the absence of a finding that critical
habitat would demonstrably increase
threats to a species, if there are any
benefits to critical habitat designation,
then a prudent finding is warranted. In
the case of these species, there may be
some benefits to designation of critical
habitat. Critical habitat also identifies
areas that may require special
management considerations or
protection, and may provide protection
to areas where significant threats to the
species have been identified. Critical
habitat receives protection from
destruction or adverse modification
through required consultation under
section 7 of the Act with regard to
actions carried out, funded, or
authorized by a Federal agency. Section
7 also requires conferences on Federal
actions that are likely to result in the
adverse modification or destruction of
proposed critical habitat. Aside from the
protection that may be provided under
section 7, the Act does not provide other
forms of protection to lands designated
as critical habitat.

Section 7(a)(2) of the Act requires
Federal agencies to consult with the
Service to ensure that any action they
carry out, authorize, or fund does not
jeopardize the continued existence of a
federally listed species or destroy or
adversely modify designated critical
habitat. Our implementing regulations
(50 CFR part 402) define “jeopardize the
continuing existence of”’ (a species) and
“destruction or adverse modification of”
(critical habitat) in very similar terms.
To jeopardize the continuing existence
of a species means to engage in an
action ‘‘that reasonably would be
expected, directly or indirectly, to
reduce appreciably the likelihood of
both the survival and recovery of a
listed species by reducing the
reproduction, numbers, or distribution
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of that species.” Destruction or adverse
modification of critical habitat means a
“direct or indirect alteration that
appreciably diminishes the value of
critical habitat for both the survival and
recovery of a listed species in the wild.”
Both definitions describe an action that
would result in an appreciable
detrimental effect to both the survival
and recovery of a listed species.

A critical habitat designation for
habitat currently occupied by these
species would usually result in the same
outcome under section 7 consultation as
if the critical habitat had not been
designated because an action that
destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy for these species.
However, there may be a few instances
where section 7 consultation would be
triggered only if critical habitat is
designated, such as areas where the
primary constituent elements of critical
habitat are present but adequate surveys
have not yet been conducted to find any
of the nine invertebrates. Because the
nine species are small, inconspicuous,
and reclusive, and their population
levels are low, surveys may have been
inadequate to detect them based on
insufficient number of surveys,
insufficient effort in surveying,
inappropriate climatic conditions for
surveying, or other factors. It is common
that no individuals are seen in surveys
of caves where they are known to be
present.

Designation of critical habitat can
help focus conservation activities for a
listed species by identifying areas that
contain the physical and biological
features essential for the conservation of
that species. Designation of critical
habitat alerts the public as well as land-
managing agencies to the importance of
these areas.

We find that critical habitat
designation is prudent for the nine
invertebrates due to the increased
benefits to the species described above.
We find that these benefits are not
outweighed by potential increased
threats of designating critical habitat.

The Final Listing Priority Guidance
for FY 2000 (64 FR 57114) states that we
will undertake critical habitat
determinations and designations during
FY 2000 as allowed by our funding
allocation for that year. As explained in
detail in the Listing Priority Guidance,
our listing budget is currently
insufficient to allow us to immediately
complete all of the listing actions
required by the Act. Listing these nine
invertebrate species without designation
of critical habitat will allow us to
concentrate our limited resources on
higher-priority listing actions, while

allowing us to invoke protections
needed for the conservation of the nine
invertebrates without further delay. We
will propose designation of critical
habitat in the future at such time when
our available resources and priorities
allow.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and local agencies,
private organizations, and individuals.
The Act provides for possible land
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against taking and
harm are discussed, in part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer with us on any action
that is likely to jeopardize the continued
existence of a species proposed for
listing or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of the species or to destroy or
adversely modify its critical habitat. If a
Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with us.

In addition, section 7(a)(1) of the Act
requires all Federal agencies to review
the programs they administer and use
these programs in furtherance of the
purposes of the Act. All Federal
agencies, in consultation with us, are to
carry out programs for the conservation
of endangered species and threatened
species listed pursuant to section 4 of
the Act.

Examples of Federal agency actions
that may require consultation as
described in the preceding paragraphs
include operations at Camp Bullis
Military Reservation; Environmental
Protection Agency authorization,
registration, and regulation of pesticides

and of discharges under the Clean Water
Act (33 U.S.C. 1344 et seq.) such as
Construction General Permits and any
applicable National Pollution Discharge
and Elimination System permits;
Federal Highway Administration and
Army Corps of Engineers (Corps)
involvement in such projects as road
and bridge construction and
maintenance; other Corps projects
subject to section 404 of the Clean Water
Act; and U.S. Department of Housing
and Urban Development activities,
funding, and authorizations.

The Act and implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. The
prohibitions, codified at 50 CFR 17.21,
in part, make it illegal for any person
subject to the jurisdiction of the United
States to take (includes harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect; or to attempt any of
these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to our agents and agents of State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits for endangered
wildlife are codified at 50 CFR 17.22
and 17.23. Such permits are available
for scientific purposes, to enhance
propagation or survival of the species,
and/or for incidental take in the course
of otherwise lawful activities. Because
these species are not in trade, we do not
expect requests for hardship exemption
permits.

To obtain a copy of regulations
regarding listed wildlife or to ask about
prohibitions and permits, contact the
Legal Instruments Examiner, U.S. Fish
and Wildlife Service, Division of
Endangered Species, P. O. Box 13086,
Albuquerque, NM 87103-1306
(telephone 505/248-6920; facsimile
505/248-6788).

The karst features inhabited by these
species and the ecosystems on which
they depend have developed slowly
over millions of years and cannot be
recreated once they are destroyed.
Protection of the ecosystems that
support the nine invertebrates requires
maintaining moist, humid conditions
and stable temperatures in the air-filled
voids; maintaining an adequate nutrient
supply; preventing contamination of the
water entering the ecosystem;
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preventing or controlling invasion of
nonnative species such as fire ants;
maintaining of a healthy ecosystem
surrounding the karst features; and
other actions as deemed necessary.

Protecting the karst features inhabited
by the nine invertebrates entails
protecting sufficient natural surface and
subsurface area surrounding the karst
features to maintain the integrity of the
karst ecosystem. Due to the paucity of
light and limited capability for
photosynthesis, karst ecosystems are
almost entirely dependent upon surface
plant and animal communities for
nutrient and energy input.

Water quality is also an important
factor in the conservation of karst
invertebrates. Caves and karst features
are susceptible to pollution from
contaminated water entering the ground
because karst has little capacity for
purification. Transmission of
groundwater flows in karst is
comparatively rapid and provides little
opportunity for natural filtering or other
purifying effects (IUCN 1997). The area
that has the greatest potential to
contribute water-borne contaminants
into the karst ecosystem is the surface
and subsurface drainage basin that
supplies water to the ecosystem. Certain
activities within this hydrologically
sensitive area, such as application of
pesticides and fertilizers, leakage from
sewer lines, and urban runoff, could
contaminate the karst ecosystem. The
potential for contaminants to travel
through karst systems may be increased

in some areas relative to others due to
local geologic features. Areas
surrounding the karst features providing
habitat for the nine invertebrates should
be maintained so as to minimize the
possibility of introducing contaminants
into the karst ecosystem.

In addition to providing nutrients to
the karst ecosystem, the surface plant
community also serves to buffer the
karst ecosystem against changes in
temperature and moisture regimes,
pollutants entering from the surface
(Biological Advisory Team 1990, Veni &
Associates 1988), and other factors such
as sedimentation resulting from soil
erosion. Protecting native vegetation
may also help control certain nonnative
species (such as fire ants) that may
compete with and/or prey upon the
listed species and other karst fauna
(Service 1994). Soil disturbance,
introduction of nursery plants and sod
containing fire ants, dumping of garbage
(a potential food source), and
installation of electrical equipment (fire
ants appear to be attracted to electrical
fields) are some of the factors
contributing to fire ant infestations.

It is our policy (July 1, 1994; 59 FR
34272) to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not likely constitute a violation
of section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within a species’
range.

Veni 1994(a) defines five karst zones
in the San Antonio area based on
geology, distribution of known caves,
distribution of cave fauna, and primary
factors that determine the presence,
size, shape, and extent of caves with
respect to cave development (see map
1). The five zones reflect the likelihood
of finding a karst feature that will
provide habitat for endemic
invertebrates as follows:

Zone 1: Areas known to contain one

or more of the nine invertebrates;

Zone 2: Areas having a high
probability of suitable habitat for
the invertebrates;

Zone 3: Areas that probably do not
contain the invertebrates;

Zone 4: Areas that require further
research but are generally
equivalent to zone 3, although they
may include sections that could be
classified as zone 2 or zone 5; and

Zone 5: Areas that do not contain the
invertebrates.

Veni (1994a) includes detailed
discussion of the geologic makeup of
these karst zones. Map 1 simplifies
Veni’s karst zone maps to show where
actions may or may not be likely to take
karst invertebrates. Zones 1 and 2 are
combined in the shaded areas, zones 3
and 4 are combined in the hatched
areas, and the remaining area falls in
zone 5. Zone 5 does not have karst-
forming strata and the nine invertebrates
are not expected to occur in these areas.
BILLING CODE 4310-55-P
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Map 1

Bexar County, Texas

Karst Zones
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then no precautions to avoid taking
these species should be necessary.

In zone 1 or 2, a survey by a qualified
geologist or geohydrologist to search for
karst features is recommended. In zones
3 and 4, where the presence of karst
features is possible, but less likely, we
recommend that landowners visually
inspect their property for obvious karst
features, noticeable sinks, or caves. If
the inspection reveals no karst features,
and no subterranean voids are
encountered during subsequent
activities, then no further precautions

should be necessary. However, if an
inspection reveals caves, noticeable
sinks, or karst features on the property,
and/or caves, karst features, or
subterranean voids are discovered
during the course of any activity carried
out on the property, the features should
be examined by a qualified biologist,
who has a U.S. Fish and Wildlife
Service section 10(a)(1)(A) scientific
permit, for the presence of the listed
karst invertebrates. If karst invertebrates
are found, contact us for additional
advice and information on how to avoid
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taking the species or, if taking cannot be
avoided, the process for obtaining
incidental take authorization (see
ADDRESSES).

If property is adjacent to a known
occupied cave and within
geohydrologically sensitive zones of
influence on that cave, then activities
discussed below could lead to take of
species on that adjacent property. If you
are in or adjacent to zone 1 karst,
consultation with us is advisable to
determine if you are adjacent to a
known occupied cave or within
geohydrologically sensitive zones of
influence on that cave.

Persons qualified to identify and
evaluate the significance of karst
features may include professional
geologists or hydrogeologists, biological
consultants familiar with cave and karst
ecosystems, and other similarly
knowledgeable persons. Property
owners should take care in conducting
karst surveys or selecting a person to
conduct a karst survey so as to obtain
the most accurate information possible
and to avoid doing any damage to a
karst feature or the karst ecosystem
during the survey.

Collection and identification of karst
invertebrates requires specialized
knowledge and familiarity with cave
biology and ecology and the life
histories of karst invertebrates.
Identification of some specimens will
require microscopic examination and
expert taxonomic assistance. Persons
qualified to search for karst
invertebrates and make preliminary
identifications of specimens should also
be able to evaluate various karst
features’ suitability as habitat for the
species. Extreme care must be taken
when surveying for invertebrates in
karst ecosystems, and these invertebrate
surveys must only be done by qualified
individuals who are permitted by the
Fish and Wildlife Service to conduct
such surveys.

We believe that, based on the best
available information, activities in zones
1-4 that could potentially result in take
include, but are not limited to:

(1) Collecting or handling of the
species;

(2) Surface or subsurface activities
that may directly result in destruction or
alteration of species’ habitat (such as
trenching for installation of utility or
sewer lines, excavation, etc.);

(3) Alteration of the topography
within the surface or subsurface
drainage area or other alterations to any
cave or karst feature providing habitat
for the species that results in changes to
the cave environment. This may
include, but is not limited to, such
activities as filling cave entrances or

otherwise reducing airflow, which
limits oxygen availability; increasing
airflow that results in drying; altering
natural drainage patterns with the result
of changing the amount of water
entering the cave or karst feature;
removal or disturbance of native surface
vegetation; increasing impervious cover
within the surface or subsurface
drainage areas of the cave or karst
feature; and altering the entrance or
opening of the cave or karst feature in

a way that would disrupt movements of
raccoons, opossums, cave crickets, or
other animals that provide nutrient
input, or otherwise negatively altering
the movement of nutrients into the cave
or karst feature;

(4) Discharge or dumping of
chemicals, silt, pollutants, household or
industrial waste, or other harmful
material into karst features or areas that
drain into karst features or that affect
surface plant and animal communities
that support karst ecosystems;

(5) Pesticide or fertilizer application
in or near karst features containing the
nine invertebrates or areas that drain
into these karst features or that affect
surface plant and animal communities
that support karst ecosystems. Careful
use of pesticides in the vicinity of karst
features may be necessary in some
instances to control nonnative fire ants.
Guidelines for controlling fire ants in
the vicinity of karst features are
available from us (see ADDRESSES
section);

(6) Activities within caves that lead to
soil compaction, changes in
atmospheric conditions, abandonment
of the cave by bats or other fauna, or
direct mortality of the species; and

(7) Activities that attract or increase
access for fire ants, cockroaches, or
other invasive predators or competitors
to caves or karst features (for example,
dumping of garbage in or around caves
or karst features).

We believe that, based on the best
available information, the following
actions will not result in take, provided
such activities do not result in any of
the situations described above:

(1) Construction activities in non-
karstic areas;

(2) Maintenance of existing roads (this
does not include widening);

(3) Recreational activities on the
surface, including camping, hiking, and
hunting; and,

(4) Chemical-free maintenance of
established lawns and other landscaping
features, including mowing, pruning,
seeding, removing dead trees, and
planting trees and shrubs that are free of
fire ants, particularly using native plant
species.

We welcome the involvement of
landowners in conservation efforts for
the nine invertebrates. Conservation
measures for these species may include
careful fire ant control in the vicinity of
occupied karst features (following
Service-recommended methods);
construction/disturbance setbacks from
caves; and avoidance of the use of
chemical pesticides or fertilizers,
surface topography alteration, and
trenching within specific areas.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain new or
revised information collection for which
Office of Management and Budget
approval is required under the
Paperwork Reduction Act. Information
collections associated with Habitat
Conservation Plans (HCP) is covered by
an existing OMB approval, and is
assigned OMB Control Number 1018—
0094. The Service may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

National Environmental Policy Act

We determined that we do not need
to prepare Environmental Assessments
and Environmental Impact Statements,
as defined under the authority of the
National Environmental Policy Act of
1969, in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of references we cited
in this rule is available upon request
from the Field Supervisor, U.S. Fish and
Wildlife Service (see ADDRESSES
section).

Author

The primary author of this final rule
is Christina Longacre, Fish and Wildlife
Service (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter [, title 50 of the Code of Federal
Regulations, is amended as set forth
below:
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PART 17—[AMENDED)]

2. Section 17.11(h) is amended by

C adding the following to the List of
1. The authority citation for Part 17 Endangered and Threatened Wildlife in ~ * * *

continues to read as follows:

§17.11 Endangered and threatened

wildlife.

alphabetical order under (h) * * *
Authority: 16 U.S.C. 1361-1407; 16 U.S.C. = “ARACHNIDS” and “INSECTS” to read
1531—1544, 16 U.S.C. 4201—4245, Pub. L. 99— as follows:
625, 100 Stat. 3500, unless otherwise noted.
Species . .
e When Critical Special
Historic range Status : .
Common name Scientific name listed habitat rules
* * * * * * *
INSECTS oo et neeiens areeee s
* * * * * * *
Beetle, [no common name] Rhadine exilis ...........cc......... U.S.A. (TX) i E 706 NA NA
* * * * * * *
Beetle, [no common name] Rhadine infernalis ............... U.SA. (TX) e E 706 NA NA
* * * * * * *
Beetle, Helotes mold ........... Batrisodes venyivi ............... U.S.A. (TX) e E 706 NA NA
* * * * * * *
ARACHNIDS.
* * * * * * *
Harvestman, Robber Baron Texella cokendolpheri ......... U.S.A. (TX) e E 706 NA NA
Cave.
* * * * * * *
Spider, Government Canyon Neoleptoneta microps ......... U.S.A. (TX) e, E 706 NA NA
cave.
* * * * * * *
Spider, [no common name] Cicurina Venii ...................... U.S.A. (TX) e E 706 NA NA
* * * * * * *
Spider, Madla’s cave ........... Cicurina madla .................... U.SA. (TX) e E 706 NA NA
* * * * * *
Spider, Robber Baron cave  Cicurina baronia .................. U.S.A. (TX) e E 706 NA NA
* * * * * *
Spider, vesper cave ............. Cicurina vespera ................. U.SA. (TX) e E 706 NA NA
* * * * * * *

Dated: December 19, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 00-32809 Filed 12—22—00; 8:45 am]
BILLING CODE 4310-55-P
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Federal Register
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Tuesday, December 26, 2000

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

8 CFR Parts 3 and 240
[AG Order No. 2345-2000]
RIN 1125-AA27; EOIR No. 125P

Authorities Delegated to the Director of
the Executive Office for Immigration
Review, the Chairman of the Board of
Immigration Appeals, and the Chief
Immigration Judge

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
outline the authorities and powers
delegated by the Attorney General to the
Director of the Executive Office for
Immigration Review, the Chairman of
the Board of Immigration Appeals, and
the Chief Immigration Judge. Members
of the Board of Immigration Appeals
would be designated as Appellate
Immigration Judges.

DATES: Written comments must be
submitted on or before February 26,
2001.

ADDRESSES: Please submit written
comments to Charles K. Adkins-Blanch,
General Counsel, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, VA 22041;
telephone (703) 305-0470.

FOR FURTHER INFORMATION CONTACT:
Charles K. Adkins-Blanch, (703) 305—
0470.

SUPPLEMENTARY INFORMATION: In a
January 1983 Departmental
reorganization, the Attorney General
created the Executive Office for
Immigration Review (EOIR). This
reorganization consolidated the
Department’s immigration review
programs by placing the Immigration
Judges (formerly special inquiry officers
within the Immigration and
Naturalization Service (INS)) with the
Board of Immigration Appeals (BIA) in
a newly-created organization, the EOIR.
The Office of the Chief Administrative

Hearing Officer (OCAHO) was also
added to EOIR, placing similar quasi-
judicial functions within a single
Departmental organization.

This proposed rule concerns the
authorities of EOIR’s Director, the Chief
Immigration Judge, and the Chairman of
the BIA, and the limitations on those
authorities. The rule will assist EOIR in
implementing consolidated
management directives to handle more
effectively and efficiently its
immigration caseload, which has
increased dramatically since 1983. The
rule also will assist the public and those
individuals who come before EOIR
adjudicators in understanding how the
Attorney General’s authority is
delegated to EOIR and among its
management officials. The language of
the proposed rule is intended to reflect
the dynamic immigration arena in
which EOIR employees work together,
and with other components and
agencies, to serve the public, implement
statutes and regulations, and comply
with Departmental directives and
programs (e.g., Comprehensive Asylum
Reform Initiative, Expedited
Deportation of Criminal Aliens
Initiative).

The proposed rule contains
amendments to 8 CFR 3.0 that would
enumerate both the powers of the
Director and limitations on his
authority. These amendments highlight
the Director’s role as EOIR’s manager
and, as such, his responsibility for the
uniform implementation of applicable
statutes and regulations, including his
authority to issue operational
instructions and policies to all EOIR
components to promote and advance the
components’ missions.

The Director is tasked with ensuring
the efficient disposition of all pending
cases. The Director is given the power,
in his discretion, to set priorities or time
frames for the resolution of cases, to
regulate the assignment of adjudicators
to cases, and otherwise to manage the
docket of matters to be decided by the
BIA, the Immigration Judges, the Chief
Administrative Hearing Officer, or the
Administrative Law Judges (ALJs). The
Director does not have the authority,
however, to direct the result of an
adjudication assigned to the BIA, an
Immigration Judge, the Chief
Administrative Hearing Officer, or an
ALJ.

The Director is also responsible for
coordinating with other Departmental
components, such as the INS, and with
federal agencies, such as the State
Department. He has the authority to
evaluate the performance of EOIR’s
components, and to take corrective
action where necessary. In addition to
these powers, which allow the Director
to manage uniformly the operations of
the components, the Director exercises
any other authority delegated to him by
the Attorney General.

In addition to enumerating the powers
of the Director, the amendments to 8
CFR 3.0 would include information on
the role of EOIR’s Deputy Director and
its General Counsel, and on the
citizenship requirement for employment
at EOIR.

The proposed rule contains
amendments to 8 CFR 3.1 that would
add specific information on the
organization of the BIA, the powers
delegated to its Chairman, and the
purpose of this quasi-judicial appellate
body. The majority of the administrative
decisions reviewed on appeal by the
BIA are adjudications made by
Immigration Judges. Therefore, to
underscore the Board Members’ role as
appellate reviewers of Immigration
Judges’ decisions, and to treat EOIR
adjudicators uniformly, the members of
the BIA would be called Appellate
Immigration Judges.

The powers delegated to the
Chairman of the BIA would be
enumerated. The list is similar to that of
the authorities vested in the EOIR’s
Director, but confined to the BIA. The
amendments also would set forth the
purpose of the BIA—to review
administrative decisions issued by the
INS and the Immigration Judges, as
assigned by the Attorney General—and
would indicate that the BIA shall
resolve questions before it in a timely
and impartial manner, consistent with
the Immigration and Nationality Act
(Act) and regulations. The BIA is tasked
with providing clear and uniform
guidance on the proper interpretation
and administration of the Act and
regulations to the INS, the Immigration
Judges, and the general public through
precedent decisions. The BIA’s
independent judgment and discretion
would be recognized. Information on
BIA panels and the designation of
temporary BIA members would also be
included.
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The proposed rule would change the
title of subpart B of part 3 from
“Immigration Court” to the “Office of
the Chief Immigration Judge” (OCIJ) to
accurately reflect the structure of the
agency, with the OCIJ as the component
head of the Immigration Courts. The
rule also would make the titles of the
subparts in title 8 regarding EOIR’s
components consistent with the titles of
such subparts in Title 28. The rule
would define the term “Immigration
Court” as local sites of the OCIJ where
proceedings are held before Immigration
Judges and records of proceedings are
created.

The proposed rule also contains
amendments to 8 CFR 3.9 that would
add specific information on the
organization of the OCIJ, the powers
delegated to the Chief Immigration
Judge, the Immigration Courts, and the
powers and duties of Immigration
Judges. As in the case of the Chairman
of the BIA, the powers delegated to the
Chief Immigration Judge would be
enumerated. The list is similar to that of
the authorities vested in EOIR’s
Director, but confined to the OCIJ. The
Chief Immigration Judge is responsible
for the supervision, direction, and
scheduling of the Immigration Judges in
the conduct of the hearings and other
duties assigned to them. The Chief
Immigration Judge also issues
operational instructions and policy,
including procedural guidance on the
implementation of new statutory or
regulatory authority. Immigration Judges
would continue to exercise their
independent judgment and discretion,
and take any action consistent with the
Act and regulations that is appropriate
and necessary for the disposition of the
cases before them.

Finally, the proposed rule would
delete two sentences from section 240.1
of title 8 to make that section consistent
with the proposed redesignations and
revisions to part 3 of that title.

Regulatory Flexibility Act

The Attorney General, in accordance
with 5 U.S.C. 605(b), has reviewed this
proposed rule and, by approving it,
certifies that it will affect only
Departmental employees, individuals in
immigration proceedings before the
EOIR, and practitioners who appear
before EOIR. Therefore, this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This proposed rule will not result in
the expenditure by state, local, and
tribal governments, in the aggregate, or

by the private sector, of $100 million or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed rule is not a major rule
as defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This proposed rule has been drafted
and reviewed in accordance with
Executive Order 12866, section 1(b),
Principles of Regulation. This proposed
rule falls within a category of actions
that the Office of Management and
Budget (OMB) has determined not to
constitute “‘significant regulatory
actions” under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review. Accordingly, it has not been
submitted to OMB for review.

Executive Order 13132

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Department of Justice
has determined that this rule does not
have sufficient federalism implications
to warrant a federalism summary impact
statement.

Executive Order 12988

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write Charles
K. Adkins-Blanch, General Counsel,
Executive Office for Immigration
Review, Suite 2400, 5107 Leesburg Pike,
Falls Church, VA 22041; telephone
(703) 305-0470.

List of Subjects
8 CFR Part 3

Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).

8 CFR Part 240

Administrative practice and
procedure, Aliens.

Accordingly, for the reasons set forth
in the preamble, parts 3 and 240 of
chapter I of title 8 of the Code of Federal
Regulations are proposed to be amended
as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for 8 CFR
part 3 continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1103,
1252 note, 1252b, 1324b, 1362; 28 U.S.C. 509,
510, 1746; sec. 2, Reorg. Plan No. 2 of 1950,

3 CFR, 1949-1953 Comp., p. 1002.

2. Revise § 3.0 to read as follows:

§3.0 Executive Office for Immigration
Review.

(a) Organization. Within the
Department of Justice, there shall be an
Executive Office for Immigration
Review (EOIR), headed by a Director
who is appointed by the Attorney
General. The Director shall be assisted
by a Deputy Director and by a General
Counsel. EOIR shall include the Board
of Immigration Appeals, the Office of
the Chief Immigration Judge, the Office
of the Chief Administrative Hearing
Officer, and such other staff as the
Attorney General or Director may
provide.

(b) Powers of the Director. (1) The
Director shall manage EOIR and its
employees and shall be responsible for
the direction and supervision of the
Board, the Office of the Chief
Immigration Judge, and the Office of the
Chief Administrative Hearing Officer in
the execution of their respective duties
pursuant to the Act and the provisions
of this chapter. Unless otherwise
provided by the Attorney General, the
Director shall report to the Deputy
Attorney General and the Attorney
General. The Director shall have the
authority to:

(i) Issue operational instructions and
policy, including procedural
instructions regarding the
implementation of new statutory or
regulatory authorities;

(ii) Direct the conduct of all EOIR
employees to ensure the efficient
disposition of all pending cases,
including the power, in his discretion,
to set priorities or time frames for the
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resolution of cases; to direct that the
adjudication of certain cases be
deferred; to regulate the assignment of
adjudicators to cases; and otherwise to
manage the docket of matters to be
decided by the Board, the Immigration
Judges, the Chief Administrative
Hearing Officer, or the Administrative
Law Judges;

(iii) Provide for appropriate
administrative coordination with the
other components of the Department of
Justice, including the Immigration and
Naturalization Service, and with the
Department of State;

(iv) Evaluate the performance of the
Board of Immigration Appeals, the
Office of the Chief Immigration Judge,
the Office of the Chief Administrative
Hearing Officer, and other EOIR
activities, making appropriate reports
and inspections, and take corrective
action where needed; and

(v) Exercise such other authorities as
the Attorney General may provide.

(2) The Director may delegate the
authority given to him by this part or by
the Attorney General to the Deputy
Director, the General Counsel, the
Chairman of the Board of Immigration
Appeals, the Chief Immigration Judge,
the Chief Administrative Hearing
Officer, or any other EOIR employee.

(c) Limit on the Authority of the
Director. The Director shall have no
authority to adjudicate cases arising
under the Act or regulations and shall
not direct the result of an adjudication
assigned to the Board, an Immigration
Judge, the Chief Administrative Hearing
Officer, or an Administrative Law Judge;
provided, however, that nothing in this
part shall be construed to limit the
authority of the Director under
paragraph (b) of this section.

(d) Deputy Director. The Deputy
Director shall advise and assist the
Director in the management of EOIR and
the formulation of policy and
guidelines. Unless otherwise limited by
law or by order of the Director, the
Deputy Director shall exercise the full
authority of the Director in the
discharge of his or her duties.

(e) General Counsel. Subject to the
supervision of the Director, the General
Counsel shall serve as the chief legal
counsel of EOIR. The General Counsel
shall provide legal advice and assistance
to the Director, Deputy Director, and
heads of the components within EOIR,
and shall supervise all legal activities of
EOIR not related to adjudications arising
under the Act or this chapter.

(f) Citizenship Requirement for
Employment. (1) An application to work
at EOIR, either as an employee or a
volunteer, must include a signed
affirmation from the applicant that he or

she is a citizen of the United States of
America. If requested, the applicant
must document United States
citizenship.

(2) The Director of EOIR may, by
explicit written determination and to
the extent permitted by law, authorize
the appointment of an alien to an EOIR
position when necessary to accomplish
the work of EOIR.

3. Amend § 3.1 by:

a. Revising the heading;

b. Revising paragraphs (a)(1), (2), and
(3);

c. Redesignating paragraphs (a)(4), (5),
and (6) as paragraphs (a)(8), (9), and
(10), respectively and revising newly
designated paragraph (a)(10);

d. Adding new paragraphs (a)(4),
(a)(5), (a)(6), and (a)(11);

e. Removing paragraph (d)(1); and

f. Redesignating paragraphs (d)(2), (3),
and (4) as (d)(1), (2), and (3),

respectively, to read as follows:

Subpart A—Board of Immigration
Appeals

§3.1 Organization and powers of the
Board of Immigration Appeals.

(a)(1) In general. Within the Executive
Office for Immigration Review (EOIR),
there shall be a Board of Immigration
Appeals consisting of a Chairman, two
Vice Chairmen, and 18 other Board
Members. The Board shall be subject to
the supervision of the Director of EOIR
and shall function as an appellate body
charged with the review of those
administrative adjudications under the
Act that the Attorney General may by
regulation assign it. The Board Members
shall be attorneys appointed by the
Attorney General to act as the Attorney
General’s delegates in the cases that
come before them. The Board Members
shall be known as Appellate
Immigration Judges. A vacancy, or the
absence or unavailability of a Board
Member, shall not impair the right of
the remaining members to exercise the
powers of the Board.

(2) Position and Powers of the
Chairman and Vice Chairmen—(i) The
Attorney General shall appoint a
Chairman who, subject to the
supervision of the Director, shall
manage the Board. The Attorney
General shall also appoint two Vice
Chairmen to assist the Chairman. The
Vice Chairmen may exercise all of the
powers and duties of the Chairman in
the Chairman’s absence or
unavailability. The Chairman shall have
the authority to:

(A) Issue operational instructions and
policy, including procedural
instructions regarding the
implementation of new statutory or
regulatory authorities;

(B) Provide for appropriate training of
Board members and staff on the conduct
of their powers and duties;

(C) Direct the conduct of all
employees assigned to the Board to
ensure the efficient disposition of all
pending cases, including the power, in
his discretion, to set priorities or time
frames for the resolution of cases; to
direct that the adjudication of certain
cases be deferred; to regulate the
assignment of Board Members to cases;
and otherwise to manage the docket of
matters to be decided by the Board;

(D) Evaluate the performance of the
Board by making appropriate reports
and inspections, and take corrective
action where needed;

(E) Adjudicate cases as a Board
Member; and

(F) Exercise such other authorities as
the Director may provide.

(ii) Limit on the Authority of the
Chairman. The Chairman shall have no
authority to direct the result of an
adjudication assigned to another Board
Member or panel of members; provided,
however, that nothing in this part shall
be construed to limit the authority of the
Chairman under paragraph (a)(2)(i) of
this section.

(3) Purpose. The Board shall review
administrative decisions assigned to it
by the Attorney General through
regulation. In reviewing those cases, the
Board shall seek to resolve the questions
before it in a manner that is timely,
impartial, and consistent with the Act
and regulations. In addition, the Board,
through precedent decisions, shall
provide clear and uniform guidance to
the Service, the Immigration Judges, and
the general public on the proper
interpretation and administration of the
Act and regulations. In deciding the
individual cases before them, Board
Members shall exercise their
independent judgment and discretion
and may take any action consistent with
their authorities under the Act and
regulations that is appropriate and
necessary for the disposition of such
cases.

(4) Panels. The Chairman may divide
the Board into three-member panels and
designate a Presiding Member of each
panel. The Chairman may from time to
time make changes in the composition
of such panels and of Presiding
Members. A three-member panel may
include one Temporary Board Member
designated by the Director pursuant to
paragraph (a)(6) of this section. Each
panel shall review and decide cases by
majority vote. Each panel may exercise
the appropriate authority of the Board
that is necessary for the adjudication of
cases before it. In the case of an
unopposed motion or a motion to
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withdraw an appeal pending before the
Board, a single Board Member may
exercise the appropriate authority of the
Board that is necessary for the
adjudication of such motions. In
addition, a single Board Member may
exercise the same authority in disposing
of the following matters:

(i) A Service motion to remand an
appeal from the denial of a visa petition
where the Regional Service Center
Director requests that the matter be
remanded to the Service for further
consideration of the appellant’s
arguments or evidence raised on appeal;

(ii) A case where remand is required
because of a defective or missing
transcript; and other procedural or
ministerial adjudications as provided by
the Chairman.

(5) Motions to reconsider or to reopen.
A motion to reconsider or reopen a
decision that was rendered by a single
Board Member may be adjudicated by
that Member.

(6) Designation of Temporary Board
Members. In his discretion, the Director
may from time to time designate other
individuals to serve as Temporary Board
Members as follows:

(i) The Director may designate
Immigration Judges, retired Board
Members, retired Immigration Judges,
and Administrative Law Judges
employed within EOIR to act as
temporary, additional members of the
Board for terms not to exceed six
months.

(ii) Whenever Temporary Board
Members are designated to serve, their
participation in a case shall continue to
its normal conclusion, provided that
Temporary Board Members shall have
no role in the actions of the Board en

banc.
* * * * *

(10) Board Staff. The Board may be
assisted in its work by attorneys and
other personnel as the Director
provides.

(11) Governing Standards. The
authorities of the Board are those
provided in this chapter. The Board
shall be governed by the provisions and
limitations prescribed by the Act and
this chapter, by the precedent decisions
of the Board, and by decisions of the
Attorney General (through review of a
decision of the Board, by written order,
or by determination and ruling pursuant
to section 103 of the Act).

4. Revise the heading to Subpart B to
read as follows:

Subpart B—Office of the Chief
Immigration Judge

5. Revise § 3.9 to read as follows:

§3.9 Office of the Chief Immigration
Judge.

(a) Organization. Within the
Executive Office for Immigration
Review, there shall be an Office of the
Chief Immigration Judge (OCIJ),
consisting of the Chief Immigration
Judge, the Immigration Judges, and such
other staff as the Director deems
necessary. The Attorney General shall
appoint the Chief Immigration Judge
and such Deputy Chief Immigration
Judges and Assistant Chief Immigration
Judges as may be necessary to assist the
Chief Immigration Judge.

(b) Powers of the Chief Immigration
Judge. Subject to the supervision of the
Director, the Chief Immigration Judge
shall be responsible for the supervision,
direction, and scheduling of the
Immigration Judges in the conduct of
the hearings and duties assigned to
them. The Chief Immigration Judge shall
have the authority to:

(1) Issue operational instructions and
policy, including procedural
instructions regarding the
implementation of new statutory or
regulatory authorities;

(2) Provide for appropriate training of
the Immigration Judges and other OCIJ
staff on the conduct of their powers and
duties;

(3) Direct the conduct of all
employees assigned to OCIJ to ensure
the efficient disposition of all pending
cases, including the power, in his
discretion, to set priorities or time
frames for the resolution of cases, to
direct that the adjudication of certain
cases be deferred, to regulate the
assignment of Immigration Judges to
cases, and otherwise to manage the
docket of matters to be decided by the
Immigration Judges;

(4) Evaluate the performance of the
Immigration Courts and other OCIJ
activities by making appropriate reports
and inspections, and take corrective
action where needed;

(5) Adjudicate cases as an
Immigration Judge; and

(6) Exercise such other authorities as
the Director may provide.

(c) Limit on the Authority of the Chief
Immigration Judge. The Chief
Immigration Judge shall have no
authority to direct the result of an
adjudication assigned to another
Immigration Judge, provided, however,
that nothing in this part shall be
construed to limit the authority of the
Chief Immigration Judge in paragraph
(b) of this section.

(d) Immigration Court. The term
Immigration Court shall refer to the
local sites of the OCIJ] where
proceedings are held before Immigration

Judges and where the records of those
proceedings are created and maintained.
6. Revise § 3.10 to read as follows:

§3.10 Immigration Judges.

(a) Appointment. Immigration Judges
shall be attorneys whom the Attorney
General appoints as administrative
judges within the Office of the Chief
Immigration Judge to conduct specified
classes of proceedings, including
hearings under section 240 of the Act.
Immigration Judges shall act as the
Attorney General’s delegates in the
cases that come before them.

(b) Powers and duties. In conducting
hearings under section 240 of the Act
and such other proceedings the
Attorney General may assign to them,
Immigration Judges shall exercise the
powers and duties delegated to them by
the Act and by the Attorney General
through regulation. In deciding the
individual cases before them,
Immigration Judges shall exercise their
independent judgment and discretion
and may take any action consistent with
their authorities under the Act and
regulations that is appropriate and
necessary for the disposition of such
cases. Immigration Judges shall
administer oaths, receive evidence, and
interrogate, examine, and cross-examine
aliens and any witnesses. Subject to
§§ 3.35 and 287.4 of this chapter, they
may issue administrative subpoenas for
the attendance of witnesses and the
presentation of evidence. In all cases,
Immigration Judges shall seek to resolve
the questions before them in a timely
and impartial manner consistent with
the Act and regulations.

(c) Review. Decisions of Immigration
Judges are subject to review by the
Board of Immigration Appeals in any
case in which the Board has jurisdiction
as provided in subpart A of this part.

(d) Governing standards. Immigration
Judges shall be governed by the
provisions and limitations prescribed by
the Act and this chapter, by the
decisions of the Board, and by the
Attorney General (through review of a
decision of the Board, by written order,
or by determination and ruling pursuant
to section 103 of the Act).

PART 240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

7. The authority citation for 8 CFR
part 240 continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1224, 1225, 1226, 1227, 1251, 1252 note,
1252a, 1252b, 1362; secs. 202 and 203, Pub.
L. 105-100 (111 Stat. 2160, 2193); sec. 902,
Pub. L. 105-277 (112 Stat. 2681); 8 CFR part
2.
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Subpart A—Removal Proceedings

8. Amend § 240.1 by removing the
first and second sentences of paragraph
(a)(2).

Dated: December 10, 2000.

Janet Reno,

Attorney General.

[FR Doc. 00-32216 Filed 12—22-00; 8:45 am]
BILLING CODE 4410-30-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1090]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: The Board is proposing
amendments to the provisions of
Regulation Z (Truth in Lending) that
implement the Home Ownership and
Equity Protection Act (HOEPA). HOEPA
was enacted in 1994, in response to
evidence of abusive lending practices in
the home-equity lending market.
HOEPA imposes additional disclosure
requirements and substantive
limitations (for example, restricting
short-term balloon notes) on home-
equity loans bearing rates or fees above
a certain percentage or amount. The
amendments would broaden the scope
of mortgage loans subject to HOEPA by
adjusting the price triggers used to
determine coverage under the act. The
rate-based trigger would be lowered by
two percentage points and the fee-based
trigger would be revised to include
optional insurance premiums and
similar credit protection products paid
at closing. Certain acts and practices in
connection with home-secured loans
would be prohibited, including rules to
restrict creditors from engaging in
repeated refinancings of their own
HOEPA loans over a short time period
when the transactions are not in the
borrower’s interest. HOEPA’s
prohibition against extending credit
without regard to consumers’ repayment
ability would be strengthened.
Disclosures received by consumers
before closing for HOEPA-covered loans
would be enhanced.

DATES: Comments must be received on
or before March 9, 2001.

ADDRESSES: Comments, which should
refer to Docket No. R-1090, may be
mailed to Ms. Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,

DC 20551 or mailed electronically to
regs.comments@federalreserve.gov.
Comments addressed to Ms. Johnson
may also be delivered to the Board’s
mail room between 8:45 a.m. and 5:15
p-m. weekdays, and to the security
control room at all other times. The mail
room and the security control room,
both in the Board’s Eccles Building, are
accessible from the courtyard entrance
on 20th Street between Constitution
Avenue and C Street, NW. Comments
may be inspected in room MP-500 in
the Board’s Martin Building between
9:00 a.m. and 5:00 p.m., pursuant to the
Board’s Rules Regarding the Availability
of Information, 12 CFR part 261.

FOR FURTHER INFORMATION CONTACT:
Kyung Cho-Miller, Counsel, or Jane E.
Ahrens, Senior Counsel, Division of
Consumer and Community Affairs, at
(202) 452-3667 or 452—2412; for the
hearing impaired only, contact Janice
Simms, Telecommunication Device for
the Deaf, (202) 872—4984.

SUPPLEMENTARY INFORMATION:
I. Background

Much attention has been focused on
‘“predatory lending practices” in
connection with mortgage loans. The
term encompasses a variety of practices.
Homeowners in certain communities
oftentimes are targeted with offers of
high-cost credit, particularly the elderly,
minorities, and women. In the case of
elderly homeowners, they may be living
on fixed incomes and have little or no
home-secured debt. The loans may be
based on consumers’ equity in their
homes and not their ability to make the
scheduled payments. When
homeowners have trouble repaying,
they are often encouraged to refinance
the loan into another unaffordable, high-
fee loan that increases the loan amount
owed primarily due to financed fees and
decreases the consumers’ equity in their
homes. (This practice is referred to as
“loan flipping” or “equity stripping.”)
The loan transactions also may involve
fraud, misrepresentations, and other
deceptive practices.

The Home Ownership and Equity
Protection Act

In response to the anecdotal evidence
about abusive practices involving high-
cost home-secured loans, in 1994 the
Congress enacted the Home Ownership
and Equity Protection Act (HOEPA),
contained in the Riegle Community
Development and Regulatory
Improvement Act of 1994, Public Law
103-325, 108 Stat. 2160, as an
amendment to the Truth in Lending Act
(TILA), 15 U.S.C. 1601 et seq. TILA is
intended to promote the informed use of

consumer credit by requiring
disclosures about its terms and cost. The
act requires creditors to disclose the cost
of credit as a dollar amount (the
“finance charge”) and as an annual
percentage rate (the “APR”). Uniformity
in creditors’ disclosures is intended to
assist consumers in comparison
shopping. TILA requires additional
disclosures for loans secured by a
consumer’s home and permits
consumers to rescind certain
transactions that involve their principal
dwelling. The act is implemented by the
Board’s Regulation Z, 12 CFR part 226.

HOEPA does not prohibit creditors
from making any type of home-secured
loan, nor does it limit or cap rates that
creditors may charge. Instead, HOEPA
identifies a class of high-cost mortgage
loans through rate and fee triggers, and
it provides consumers entering into
these transactions with special
protections. A loan is covered by
HOEPA if (1) the APR exceeds the rate
for Treasury securities with a
comparable maturity by more than 10
percentage points, or (2) the points and
fees paid by the consumer exceed the
greater of 8 percent of the loan amount
or $400. The $400 figure is adjusted
annually based on the Consumer Price
Index; for 2001 it is $465. 65 FR 70465,
Nov. 24, 2000.

HOEPA is implemented in § 226.32 of
the Board’s Regulation Z, effective in
October 1995. 60 FR 15463, March 24,
1995. HOEPA also amended TILA to
require additional disclosures for
reverse mortgages, that are contained in
“ §226.33 of Regulation Z. For purposes
of this notice of proposed rulemaking,
however, the term “HOEPA-covered
loan” or “HOEPA loan” generally refers
only to mortgages covered by “ § 226.32
that meet HOEPA’s rate or fee-based
triggers.

Creditors offering HOEPA-covered
loans must give consumers an
abbreviated disclosure statement at least
three business days before the loan is
closed, in addition to the disclosures
generally required by TILA before or at
closing. The HOEPA disclosure informs
consumers that they are not obligated to
complete the transaction and could lose
their home if they take the loan and fail
to make payments. It includes a few key
cost disclosures, including the APR. In
loans where consumers have three
business days after closing to rescind
the loan, the HOEPA disclosure affords
consumers a minimum of six business
days to consider key loan terms before
receiving the loan proceeds.

HOEPA also restricts certain loan
terms based on evidence that they had
been associated with abusive lending
practices. These terms include short-
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term balloon notes, prepayment
penalties, non-amortizing payment
schedules, and higher interest rates
upon default. Creditors are prohibited
from engaging in a pattern or practice of
making HOEPA loans without regard to
the borrower’s ability to repay the loan.
HOEPA imposes a strict liability rule
that holds purchasers and assignees, as
well as creditors, liable for any
violations of law. In addition, HOEPA
authorizes the Board, under defined
criteria, to prohibit specific acts or
practices.

Continued Concerns About Predatory
Lending Practices

Concerns about predatory lending
practices persist, but information about
predatory lending is essentially
anecdotal. There are no precise data and
no ready means for measuring its
prevalence. Yet there have been
sufficient reports of actual cases to
indicate that a problem exists.

Since the enactment of HOEPA in
1994, the volume of home-equity
lending has increased significantly in
the subprime mortgage market. Based on
data reported under the Home Mortgage
Disclosure Act, 12 U.S.C. 2801 et seq.,
the number of subprime loans made by
lenders that identify themselves
primarily as subprime lenders increased
about six times—from 138,000 in 1994
to roughly 856,000 in 1999. This growth
in subprime lending has expanded the
availability of home-secured credit for
consumers having less-than-perfect
credit histories and other consumers
who do not meet the underwriting
standards of prime lenders. On the other
hand, because consumers who obtain
subprime mortgage loans have, or may
perceive they have, fewer credit options
than other borrowers, they may be more
vulnerable to unscrupulous lenders or
brokers. There is concern that with the
increase in the number of subprime
loans, there has been a corresponding
increase in the number of predatory
loans.

In June 1997 the Board held hearings
in Los Angeles, Atlanta, and
Washington, DC, pursuant to HOEPA’s
mandate that the Board periodically
hold public hearings on home-equity
lending and HOEPA. Participants were
asked to address several topics,
including the effect of HOEPA on
homeowners seeking home-equity credit
and on credit opportunities in the
communities that had been targeted by
unscrupulous lenders prior to HOEPA’s
enactment (for example, whether there
had been changes to the volume or cost
of home-equity installment loans); the
effectiveness of the disclosures and
suggestions for improvements; and

whether any exemptions or prohibitions
would be appropriate for the Board to
consider under its HOEPA rulemaking
authority. 62 FR 23189, April 29, 1997.
Those testifying at the hearings were in
general agreement that it was too soon
after HOEPA’s enactment to determine
the effectiveness of the new law;
however, consumer representatives
reported continuing abusive practices
by home-equity lenders against
consumers of all degrees of
sophistication.

The hearings formed the basis for a
detailed analysis of the problem of
abusive lending practices in mortgage
lending contained in a July 1998 report
to the Congress by the Board and the
Department of Housing and Urban
Development (HUD) on possible reforms
to TILA and the Real Estate Settlement
Procedures Act regarding mortgage-
related disclosures. The 1998 report is
posted at the Board’s website:
www.federalreserve.gov/boarddocs/
press/general/1998. Chapter 6 of the
report suggested a multifaceted
approach to curbing predatory lending
practices, including some legislative
action, stronger enforcement of current
laws, and nonregulatory strategies such
as community outreach efforts and
consumer education and counseling.
See also Chapter 2 at page 17, Chapter
7 at page 76, and Appendix D.

Many initiatives to address predatory
lending have been undertaken. Several
bills have been introduced in the
Congress, and several states have
enacted or are considering legislation or
regulations. The Board convened a
federal task force of ten agencies and
offices (the five agencies supervising
depository institutions, the Federal
Housing Finance Board, the Office of
Federal Housing Enterprises Oversight,
the Federal Trade Commission, the
Department of Justice, and HUD) to
attempt to establish a coordinated
approach to deterring abusive and
predatory practices and to enforcing
existing laws that address them. HUD
and the Department of Treasury
(“Treasury”) held five public forums on
predatory lending this spring and issued
a report in June 2000. The report
contained legislative recommendations
to the Congress and recommendations to
the Board regarding the use of its
regulatory authority to address
predatory lending.

The Board hel(§ hearings last summer
in Charlotte, Boston, Chicago, and San
Francisco to consider approaches it
might take in exercising regulatory
authority under HOEPA. The hearings
focused on expanding the scope of
mortgage loans covered by HOEPA,
prohibiting specific acts or practices,

improving consumer disclosures, and
educating consumers. In the notice
announcing the hearings, the Board also
solicited written comment on possible
revisions to Regulation Z’s HOEPA
rules. 65 FR 45547, July 24, 2000
(hereinafter referred to as the July
notice). The Board received
approximately 450 comment letters.
About two-thirds of the letters were
general letters from consumers
encouraging Board action to curb
predatory lending. Of the letters that
specifically addressed possible revisions
under HOEPA, views representing the
mortgage lending industry and
consumer and community development
interests were roughly even in numbers.
During the hearings and in the
comment letters, most creditors and
others involved in the mortgage lending
industry opposed expanding the scope
of mortgage loans covered by HOEPA. If
the scope were to be broadened,
however, many of these commenters
preferred that the APR trigger be
lowered but that the points and fees
trigger remain unchanged. Creditors also
urged the Board to act cautiously in
crafting any new rules and stated that
existing laws should be more vigorously
enforced before additional regulation is
considered. They expressed concern
about the potential for reducing the
availability of credit in the subprime
market if more loans become subject to
HOEPA and to additional restrictions.
Consumer representatives and
community development organizations
support revisions that would broaden
HOEPA'’s scope. (Some believe that
predatory lending is responsible for a
substantial increase in foreclosures in
certain communities.) They asked the
Board to lower the APR trigger to the
maximum extent possible, and to add a
variety of costs to the points and fees
tests, including lump-sum premiums for
credit insurance and similar products,
prepayment penalties, and lender-paid
broker compensaion (yield spread
premiums). They recommend that the
Board ban certain acts or practices
associated with predatory loans. They
were particularly concerned about
certain loan terms such as prepayment
penalties and balloon payments, single-
premium credit insurance, and “‘loan
flipping.” To address concerns about
creditors that extend credit based on
homeowner’s equity without regard to
repayment ability, consumer
representatives and others asked the
Board to require that consumers’ income
be verified. Additionally, some
commenters suggested imposing a
maximum debt-to-income ratio for
determining whether creditors
appropriately considered a consumer’s
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repayment ability. Transcripts of the
hearings can be accessed at http://
www.federalreserve.gov/
community.htm.

Although not specifically addressed
in the Board’s notice announcing the
hearings on home-equity lending and
possible revisions under HOEPA,
commenters also recommended the
following actions, among others: (1)
Under the Board’s Regulation C (Home
Mortgage Disclosure, 12 CFR Part 203),
require additional information for
certain home loans to be collected; (2)
under interagency rules implementing
the Community Reinvestment Act, 12
U.S.C. 2901 et seq., ensure that
“predatory loans” by a financial
institution or its affiliates cannot be
used to demonstrate that the financial
institution is meeting the credit needs of
the community; and (3) under the
Board’s authority to monitor the
activities of bank holding companies,
examine nonbank subsidiaries that
engage in subprime lending for
compliance with consumer financial
services and fair lending laws.

II. Summary of Proposal

The Board is proposing amendments
to Regulation Z to address predatory
lending and unfair practices in the
home-equity market. Proposed revisions
are issued pursuant to the Board’s
authority to adjust the APR trigger and
add additional charges to the points and
fees test. See 15 U.S.C. 1602(aa).
Proposed revisions are also issued
pursuant to the Board’s authority under
HOEPA to prohibit certain acts or
practices affecting (1) mortgage loans if
the Board finds the act or practice to be
unfair, deceptive or designed to evade
HOEPA, or (2) refinancings if the Board
finds the act or practice to be associated
with abusive lending or otherwise not in
the interest of the borrower. 15 U.S.C.
1639(1)(2). Revisions are also proposed
pursuant to section 105(a) of TILA to
effectuate the purposes of TILA, to
prevent circumvention or evasion, or to
facilitate compliance. 15 U.S.C. 1604(a).

The proposed amendments would (1)
extend the scope of mortgage loans
subject to HOEPA'’s protections, (2)
prohibit certain acts or practices, (3)
strengthen HOEPA'’s prohibition on
loans based on homeowners’ equity
without regard to repayment ability, and
(4) enhance HOEPA disclosures
received by consumers before closing, as
follows.

Under the proposal, the APR trigger
would be adjusted from 10 percentage
points to 8 percentage points above the
rate for Treasury securities having a
comparable maturity, the maximum
amount that the trigger may be lowered

by the Board. The fee-based trigger
would be adjusted to include premiums
paid at closing for optional credit life
and disability insurance and other
credit protection products.

The proposed amendments also
address some “loan flipping” within the
first twelve months of a HOEPA loan by
prohibiting the creditor or assignee (or
an affiliate) that is holding the loan from
refinancing it unless the refinancing is
in the borrower’s interest. The proposal
would also prohibit creditors in the first
five years of a zero interest rate or other
low-cost loan from replacing that loan
with a higher-rate loan, unless the
refinancing is in the interest of the
borrower. The proposed rule would
define “low-cost” loans differently for
fixed-rate and variable-rate transactions.
For fixed-rate transactions, a low-cost
loan is one that carries a rate that is two
percentage points or more below the
yield on Treasury securities with a
comparable maturity. For variable-rate
transactions, a low-cost loan is one
where the current rate is at least two
percentage points below the index or
formula used by the creditor for making
rate adjustments. This rule is designed
primarily to protect low-cost home
loans offered through mortgage
assistance programs that give low- and
moderate-income borrowers the
opportunity for homeownership.

Creditors would also be prohibited
from including “payable on demand” or
““call provisions” in HOEPA loans. The
proposal seeks to prevent evasion of
HOEPA by prohibiting creditors from
representing that a mortgage loan is an
open-end credit line if it does not meet
Regulation Z’s definition for open-end
credit. (HOEPA covers only closed-end
credit transactions.) For example, a
high-cost mortgage could not be
structured as a home-secured line of
credit to evade HOEPA if there is no
reasonable expectation that repeat
transactions will occur under a reusable
line of credit.

The proposal would seek to
strengthen HOEPA'’s prohibition on
loans based on homeowners’ equity
without regard to repayment ability. A
rebuttable presumption would be
created that the creditor has engaged in
a pattern or practice of making HOEPA
loans based on homeowners’ equity
without regard to repayment ability, if a
creditor does not document and verify
consumers’ repayment ability.
Regarding disclosures, the proposal
would revise the HOEPA disclosures to
alert consumers in advance of loan
closing that the total amount borrowed
may be substantially higher than the
amount requested due to the financing
of insurance, points, and fees.

IIIL. Section-by-Section Analysis of
Proposed Rule

Subpart A—General

Section 226.1—Authority, Purpose,
Coverage, Organization, Enforcement,
and Liability

Section 226.1(b) on the purpose of the
regulation would be revised to reflect
the addition of prohibited acts and
practices in connection with credit
secured by a consumer’s dwelling.
Section 226.1(d) on the organization of
the regulation would be revised to
reflect the restructuring of Subpart E
(rules for certain home mortgage
transactions).

Subpart C—Closed-end Credit
Section 226.23—Right of Rescission
23(a) Consumer’s Right To Rescind

Under section 125 of TILA,
consumers have the right to rescind
certain home-secured loans for three
business days after becoming obligated
on the debt. The right of rescission was
created to allow consumers time to
reexamine their credit contracts and
cost disclosures and to reconsider
whether they want to place their home
at risk by offering it as security for
credit.

If the required rescission notice or the
“material disclosures” required by TILA
are not delivered or are inaccurate, a
consumer’s right to rescind may extend
beyond the three business days, for up
to three years. For HOEPA-covered
loans, the term “material disclosures”
includes disclosures required to be
given three days before consummation.
Section 129(j) of TILA also provides that
any mortgage that contains a provision
prohibited by HOEPA is also deemed to
be a failure to deliver material
disclosures. The loan provisions
prohibited by HOEPA are currently
listed in § 226.32(d) of the regulation,
and a reference to those provisions is
included in footnote 48 to §226.23(a)(3).

As discussed below, the Board is
proposing to use its authority under
HOEPA to prohibit certain acts or
practices. The new prohibitions would
affect the ability of creditors to include
certain provisions in loans covered by
HOEPA. These provisions would be
contained in proposed § 226.34.
Accordingly, the proposed rule would
also amend footnote 48 to § 226.23(a)(3)
to include a reference to § 226.34.
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Subpart E—Special Rules for Certain
Home Mortgage Transactions

Section 226.31—General Rules
31(c) Timing of Disclosures
31(c)(1)(i) Change in Terms

Section 226.31(c)(1) requires a three-
day “cooling off” period between the
time consumers are furnished with
disclosures required under § 226.32 and
the time the consumer becomes
obligated under the loan. If the creditor
changes any terms that make the
disclosures inaccurate, new disclosures
and another three-day cooling off period
must be given.

Based on hearing testimony, it
appears that some creditors offer credit
insurance and other optional products
at loan closing. If the consumer finances
the purchase of such products and as a
result the monthly payment differs from
what was previously disclosed under
§226.32, the terms of the extension of
credit have changed; redisclosure is
required and a new three-day waiting
period applies. Comment
§226.31(c)(1)(1)-2 would be added to
clarify this redisclosure requirement.
See discussion below concerning
§ 226.32(c)(3) on when optional items
may be included in the regular payment
disclosure.

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage

HOEPA covers mortgage loans that
meet one of the act’s two “‘high-cost”
triggers—a rate trigger and a points and
fees trigger. Under the proposed rule,
both triggers would be extended to
cover more loans.

APR Trigger—Currently, a loan is
covered by HOEPA if the APR exceeds
by more than 10 percentage points the
rate for Treasury securities with a
comparable maturity. Section 103(aa) of
TILA authorizes the Board to adjust the
APR trigger by 2 percentage points from
the current standard of 10 percentage
points above Treasury securities with
comparable maturities, upon a
determination that the adjustment is
consistent with the consumer
protections against abusive lending
contained in HOEPA and is warranted
by the need for credit.

In the July notice, the Board invited
comment on whether lowering the APR
trigger to 8 percentage points would be
effective in furthering the purposes of
HOEPA. Comment was also solicited on
whether such action would have any
significant impact on the availability or
cost of subprime mortgage loans.

Consumer representatives and
community development organizations

recommended lowering the APR trigger
to 8 percent to extend HOEPA’s
protections to a broader class of
transactions. Many stated that under the
current 10 percent test, few subprime
loans are covered by HOEPA. They
believed that lowering the APR trigger
by 2 percentage points would not affect
credit availability. A number of these
commenters suggested even further
adjustments by the Congress.

Creditors that make subprime loans
were generally opposed to broadening
HOEPA'’s scope. Some believed that
lowering the APR trigger will not curb
the actions of unscrupulous lenders.
Some stated that if the Board were to
broaden the category of loans subject to
HOEPA, lowering the APR trigger would
be more consistent with the purpose of
HOEPA than including additional costs
in the points and fees test.

Based on an analysis of hearing
testimony, written comments received,
and other information, and pursuant to
its authority under section 103(aa) of
TILA, the Board is proposing to revise
§226.32(a)(1)(i) to lower the APR trigger
to 8 percentage points. With this
change, based on current rates for
Treasury securities, loans with an APR
of approximately 14 percent or higher
would be subject to HOEPA.

Data are not available on the number
of home-equity loans currently subject
to HOEPA, or the number of loans that
would be covered if the APR trigger
were lowered. Data compiled by the
Office of Thrift Supervision reflects that
based on interest rate alone, if the
HOEPA rate trigger were lowered by 2
percentage points, HOEPA’s coverage
would expand from approximately 1
percent to 5 percent of subprime
mortgage loans. These numbers omit the
other costs included in the APR trigger,
such as points and brokers fees; if those
costs were included the number of
HOEPA-covered loans would be larger.

If HOEPA's rate trigger were lowered,
more consumers with high-cost loans
would receive HOEPA disclosures and
would be covered by HOEPA’s
prohibitions against loan terms such as
non-amortizing payment schedules,
balloon payments on short-term loans,
or interest rates that increase upon
default. More loans would be subject to
the rule against unaffordable lending. A
creditor’s ability to impose prepayment
penalties would also be restricted in
most cases. In addition, more high-cost
loans would be subject to HOEPA'’s
strict liability rule that holds purchasers
and assignees, as well as creditors,
liable for any violations of law.

Some subprime lenders do not make
HOEPA loans due to their concerns
about compliance burdens, potential

liability, and reputational risks. They
believe that expanding HOEPA'’s
coverage will reduce credit availability.
The extent to which lowering the
HOEPA APR trigger may affect the
availability of credit is difficult to
ascertain. Some creditors who do not
make HOEPA loans may withdraw from
making loans in the range of rates that
would be covered by the expanded
triggers. Other creditors may fill any
void left by creditors that choose not to
make HOEPA loans. And others may
have the flexibility to lower rates or fees
for some loans to avoid HOEPA’s
coverage.

The subprime lending market has
grown substantially and has increased
the availability of credit to borrowers
having less-than-perfect credit histories
and other consumers who are
underserved by prime lenders. A
borrower does not benefit from this
expanded access to credit if the credit
is offered on unfair terms or involves
predatory practices. Because consumers
who obtain subprime mortgage loans
have fewer credit options than other
borrowers, or because they perceive that
they have fewer options, they may be
more vulnerable to unscrupulous
lenders or brokers. The proposed
revisions are intended to ensure that the
need for credit by subprime borrowers
will be fulfilled more often by loans that
are subject to HOEPA'’s protections
against predatory practices. To avoid
coverage by the HOEPA rules, some
creditors may choose not to make loans
covered by the revised rate triggers but
there is no evidence to date that the
impact on credit availability would be
significant.

APR trigger based on lien status—
When a consumer seeks a loan to
consolidate debts or finance home
repairs, some creditors may require
consumers to borrow additional funds
to pay off the existing first mortgage as
a condition of providing the loan. This
ensures that the creditor will be the
senior lien-holder, but also will
increase, perhaps significantly, the
points and fees paid for the new loan.
In addition, the existing first mortgage
may have been at a lower rate. Some
commenters, including creditors and
consumer groups, suggested a two-tiered
APR trigger, to encourage creditors to
offer subordinate-lien mortgages rather
than to refinance existing mortgages to
obtain a first-lien position. To illustrate,
the APR trigger for first-lien mortgages
could be lowered to 8 percentage points
above Treasury securities with
comparable maturities, and the APR
trigger for subordinate-lien mortgages
could remain unchanged at 10
percentage points. The Board requests
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comments on this approach, including
the benefits and compliance burdens
associated with this approach to
adjusting the APR trigger.

32(b) Definition

Points and fees test—The fee-based
trigger is met if the points and fees
payable by the consumer at or before
loan closing exceed the greater of 8
percent of the total loan amount or $451
($465 for 2001). Except for interest,
“points and fees” cover all finance
charges (including brokers’ fees). The
act specifically excludes reasonable
closing costs that are paid to unaffiliated
third parties. HOEPA also authorizes the
Board to add “‘such other charges” to
the points and fees test as the Board
deems appropriate. The proposed rule
would expand the points and fees test
to include amounts paid at or before
closing for optional credit life, accident,
health, or loss-of-income insurance and
other credit-protection products such as
debt-cancellation coverage.

The Board requested comment on the
merits of including the following fees in
the points and fees test: (1) Lump-sum
premiums for optional credit life
insurance or similar products collected
at closing; (2) prepayment penalties
(assessed on the original loan) when the
loan is refinanced with the same
creditor or an affiliate; and (3) points
paid by the consumer for the existing
loan when the same creditor (or an
affiliate) refinances the loan within a
specified time period. The Board also
solicited comment on whether a better
approach would be to recommend a
statutory amendment that would
include all closing costs in the points
and fees test.

Premiums for credit insurance,
disability insurance, and similar
products—Concerns have been raised
about high-pressure sales tactics
associated with single-premium credit
life insurance and “insurance packing,”
where creditors automatically include
the insurance in the loan amount
without the consumer’s request. As a
result, consumers may perceive that the
insurance is a required part of the loan.
Consumer advocates assert that because
these premiums are excluded from the
finance charge (and thus excluded from
HOEPA'’s triggers), predatory lenders
may avoid HOEPA coverage by
“packing” loans with high-priced credit
insurance that represents a significant
source of fee income, in lieu of charging
fees that would be included under the
current HOEPA trigger.

On the other hand, industry
commenters have argued that optional
credit insurance should not be
considered a cost of the loan, and

therefore should not be included in the
HOEPA fee trigger. Because the cost of
credit insurance is significant, some of
these commenters assert that many
mortgage loans with single-premium
credit insurance could become HOEPA
loans, regardless of the interest rate or
points charged on the loan. They noted
that creditors might cease offering
single-premium credit insurance to
avoid HOEPA'’s coverage.

To the extent that some creditors
choose not to offer single-premium
policies, consumer advocates note that
credit insurance could be made
available through other vehicles—for
example, policies that collect premiums
monthly based on the outstanding loan
balance. Industry commenters
responded that some borrowers find it
more affordable to finance a single-
premium policy over the full loan term
rather than paying premiums monthly
during the shorter term of the insurance
policy, which is typically 60 months or
less.

Section 103(aa) of TILA defines
“points and fees” for purposes of
HOEPA to include all items included in
the finance charge except interest or the
time-price differential. Under section
106 of TILA premiums for optional
credit insurance are treated as finance
charges, unless certain disclosures are
provided to consumers. The Board may
also include charges other than finance
charges in HOEPA's fee-based trigger, if
it determines that their inclusion would
be appropriate. The legislative history of
HOEPA specifically suggests that the
Board might consider including the cost
of credit insurance premiums in the
HOEPA calculation.

The Board believes that including
optional single-premium insurance and
other credit protection products in the
HOEPA points and fees trigger is
appropriate when the amounts are paid
by the consumer at or before closing.
The creditor or the credit account is the
beneficiary and the cost of the insurance
may represent a significant cost of the
credit transaction. In addition, creditors
receive significant commissions for
selling credit insurance. Moreover,
including optional credit insurance and
similar products in the points and fees
test would prevent a creditor from
evading HOEPA by packing a loan with
such products in lieu of charging fees
that would be included under the
current HOEPA trigger.

Section 226.32(b)(1) would be revised
to include in the points and fees test,
the cost of premiums or other charges
for credit life, accident, health, or loss-
of-income insurance, debt-cancellation
coverage (whether or not the debt-
cancellation coverage is insurance

under applicable law), or similar
products paid by a borrower at or before
closing. (Premiums paid for required
credit insurance policies are considered
finance charges and are already
included in the points and fees trigger.)
Under the proposal, premiums paid at
or before closing for credit insurance are
included whether they are paid in cash
or financed, and whether the amount
represents the entire premium for the
coverage or an initial payment.
Proposed comment 32(b)(1)(iv)-1
contains this guidance.

A mortgage loan is covered by HOEPA
if the “points and fees” exceed 8
percent of the “total loan amount.” The
total loan amount is based on the
“amount financed” as provided in
226.18(b). Comment 32(a)(1)(ii)-1
discusses the calculation of the total
loan amount. The comment would be
revised to illustrate that premiums for
credit life, accident, health, loss-of-
income, debt cancellation coverage, or
similar products that are financed by the
creditor must be deducted from the
amount financed in calculating the total
loan amount.

Conditional inclusion of insurance
and other credit protection products—
Comment is solicited on whether
exclusion of the optional premiums
from the points and fees test would be
warranted under some circumstances.
Charges for optional insurance and
similar products are finance charges
under the TILA unless certain
disclosures are provided to consumers.
Would a similar approach be
appropriate in connection with the
points and fees trigger under HOEPA?
For example, credit insurance or debt
protection coverage might be excluded
from the points and fees test based on
the consumer’s ability to cancel the
coverage and obtain a full refund, where
the consumer is also provided with
adequate information about their rights
after the loan closing.

Additional data—The Board seeks
information about any further studies or
data pertaining to subprime lending or
HOEPA loans that would be useful in
determining the effect of the proposal
adjusting the HOEPA rate and fee
triggers. Other data or studies relevant
to the proposal, about subprime lending
generally, and HOEPA loans in
particular, are also requested.

Other fees—The Board is not
proposing to include any other charges
in the points and fees test at this time.
Some commenters supported the
inclusion of lender paid broker
compensation (yield spread premiums)
which are paid indirectly by the
borrower in the form of a higher interest
rate. It is not clear that an amount paid
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over the life of the loan and included in
HOEPA’s APR trigger should also be
included in the points and fees trigger
as an amount paid at or before closing.
Consumer representatives and others
believed that prepayment penalties and
points paid on an existing loan should
be included in the points and fees test
when the loan is refinanced by the same
creditor or an affiliate, to expand
HOEPA to more transactions. Many
industry representatives opposed this
approach. It is not clear that it is
appropriate to include as part of a new
loan, for purposes of the HOEPA fee
trigger, fees paid in connection with an
earlier transaction.

Views were mixed on whether the
Board should recommend a statutory
amendment to TILA that would include
all closing costs in the points and fees
test. Some commenters generally
supported including closing costs
typically charged by third parties; others
believed that creditors may not be aware
of costs charged to consumers by third
parties and therefore should not be held
accountable for including such costs in
the points and fees calculation. One
trade association representing creditors
supported the recommendation as a part
of any legislative reformation of existing
consumer protection laws affecting
mortgage lending.

32(c) Disclosures

Section 129(a) of TILA requires
creditors offering HOEPA loans to
provide abbreviated disclosures to
consumers at least three days before the
loan is closed, in addition to the
disclosures generally required by TILA
at or before closing. The HOEPA
disclosures inform consumers that they
are not obligated to complete the
transaction and could lose their home if
they obtain the loan and fail to make
payments. The HOEPA disclosures also
include a few key cost disclosures, such
as the APR and the monthly payment
(including the maximum payment for
variable-rate loans and any balloon
payment).

In the July notice, the Board requested
comment on whether these disclosures
could be improved. The Board referred
to the Board and HUD’s 1998 report to
the Congress, where the agencies
recommended adding references to the
availability of credit counseling and
requiring the consumer’s monthly
income to be stated in close proximity
to the consumer’s monthly payment.
The Board asked specifically about the
effect of adding to the HOEPA
disclosures the total amount borrowed,
to alert consumers to the fact that
additional costs may have been
included in the loan amount.

Creditors and consumer
representatives question the benefit of
requiring additional HOEPA disclosures
to combat predatory lending. In
addition, consumer representatives
stated their preference for the Board to
use its rulewriting authority to prohibit
specific acts associated with predatory
lending rather than to require additional
disclosures. Industry commenters
expressed concern about additional
disclosures that might increase
compliance costs without a
commensurate benefit to consumers.

The Board believes, however, that an
additional disclosure might be in the
interest of borrowers. Pursuant to its
authority under section 129(1)(2)(B) of
TILA, the Board is proposing to add a
disclosure for refinancings subject to
HOEPA in § 226.32(c)(5).

32(c)(3) Regular Payment

Comment 32(c)(3)-1 would be revised
for clarity. The rule allows creditors to
include voluntary items in the regular
payment disclosed under § 226.32 only
if the consumer has previously agreed to
such items. Comment is solicited on
whether consumers should be required
to request or affirmatively agree to
purchase voluntary items in writing, to
aid in enforcing the rule. Testimony and
comments suggest that some consumers
do not agree to the insurance in advance
of closing although the HOEPA
disclosures provided in advance of
closing may already include insurance
premiums in the monthly payment.

Section 226.32(c)(3) requires creditors
to disclose to consumers the amount of
the regular monthly (or other periodic)
payment. Comment 32(c)(3)-2 requires
creditors to disclose any balloon
payment along with the regular periodic
payment. Under the proposal, the
disclosure requirement for the amount
of the balloon payment would be moved
from the commentary to the regulation,
to aid in compliance. Also, Model
Sample H-16, which illustrates the
disclosures required under § 226.32(c),
would be revised to include a model
clause on balloon payments.

32(c)(5) Amount Borrowed

Under the proposal, § 226.32(c)(5)
would be added to require disclosure of
the total amount the consumer will
borrow, as reflected by the face amount
of the note. Adding the total amount
borrowed is intended to alert consumers
in advance of the loan closing that the
amount of the loan may be substantially
higher than requested due to the
financing of points, fees, and insurance.
Consumers and consumer
representatives note that consumers
often seek a modest loan amount for

medical or home improvement costs,
only to discover at closing (or thereafter)
that the note amount is substantially
higher, due to fees and insurance
premiums that are financed along with
the requested loan amount. This
disclosure may help some consumers
avoid entering into unaffordable loans.

Creditors must provide the
disclosures required by § 226.32(c) if,
after giving the disclosures to the
consumer and before consummation,
the creditor changes any terms that
make the disclosure inaccurate.
§226.31(c)(1). The Board requests
comment on whether it would be
appropriate to provide for a tolerance
for insignificant changes to the amount
borrowed, and if so, what is a suitable
margin.

Counseling. Both consumer and
creditor commenters acknowledged the
benefits of pre-loan counseling as a
means to counteract predatory lending.
There was uniform concern, however,
about requiring a referral to counseling
for HOEPA loans because the actual
availability of local counselors may be
uncertain. The Board requests comment
on whether a generic disclosure
advising consumers to seek independent
advice might encourage borrowers to
seek credit counseling.

32(d) Limitations
32(d)(1) Balloon Payment

Section 129(e) of TILA prohibits
balloon payments for loans covered by
§ 226.32 that have terms of less than five
years. In the July notice, the Board
noted that lenders that price their loans
just below HOEPA's triggers might
include balloon payments that force
consumers to refinance the loan and pay
additional points and fees. The Board
requested comment on any restrictions
or additional disclosures that might be
appropriate in connection with balloon
payments in order to prevent abusive
practices.

Consumer representatives and others
asked the Board to ban balloon
payments for all HOEPA loans. They
contend that consumers are just as
unlikely to repay or refinance the loan
on more affordable terms after five years
than they are after two or three years.
Creditors were generally opposed to
adding restrictions for balloon payments
beyond those currently in HOEPA. They
believe that balloon notes can be as
beneficial to consumers obtaining
HOEPA loans, as they may be for other
borrowers. Because HOEPA limits the
prohibition on balloon payments to
loans shorter than five years, the Board
does not believe it is appropriate to
impose restrictions on longer term loans
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without evidence of a particular
problem related to longer term balloon
notes. The Board proposes to provide
additional guidance on disclosing
balloon payments where they are
permitted under HOEPA. See
§226.32(c)(3) and Model Sample H-16.

32(d)(8) Due-On-Demand Clause

Balloon notes in loans shorter than
five years are prohibited by HOEPA to
prevent a creditor from forcing a
consumer to refinance a loan and pay
additional points and fees. The same
concerns would be raised if a creditor
could force the consumer to refinance
by reserving the right to call the loan at
any time and then demanding payment
of the entire outstanding balance.
Pursuant to the Board’s authority under
section 129(1)(2)(A), “payable on
demand” or “call” provisions for
HOEPA loans would be prohibited
under §226.32(d)(8), unless the clause
is exercised in connection with a
consumer’s default. Although these
terms currently do not appear to be
widely used in HOEPA loans, demand
clauses raise the same concerns as
balloon notes. Moreover, TILA has a
similar prohibition for home-secured
lines of credit. Proposed commentary to
§226.32(d)(8) would provide guidance
similar to the guidance to creditors
offering home-equity lines of credit.

The Board requested comment in the
July notice on the merits of prohibiting
“due on demand” clauses for loans
covered by § 226.32 unless such a clause
is exercised in connection with a
consumer’s default. Creditors and
consumer representatives that
commented generally supported such a
prohibition, although some creditors
suggested that, similar to balloon notes,
the prohibition be limited to loans with
terms of less than five years.

Section 226.34—Prohibited Acts or
Practices in Connection With Credit
Secured by a Consumer’s Dwelling

Section 129(1) of TILA authorizes the
Board to prohibit specific acts or
practices to curb abusive lending
practices. The act provides that the
Board shall prohibit practices: (1) In
connection with all mortgage loans, if
the Board finds the practice to be unfair,
deceptive, or designed to evade HOEPA;
and (2) in connection with refinancings
of mortgage loans, if the Board finds
that the practice is associated with
abusive lending practices or otherwise
not in the interest of the borrower. The
Board has not previously exercised this
authority.

The July notice requested comment
on specific approaches to deal with
predatory lending practices, both

regulatory and legislative, and whether
any new requirements or prohibitions
should apply to all mortgage
transactions, only to refinancings, or
only to HOEPA-covered refinancings.
Specific questions were posed about
credit insurance, unaffordable lending,
balloon payments, consolidation loans,
prepayment penalties, foreclosure
notices, misrepresentation about a
borrower’s qualifications, reporting
borrowers’ payment history, credit
counseling, and disclosures. Consumer
representatives, community
organizations, and others offered
numerous recommendations. Industry
commenters generally opposed any new
rules based on the view that better
enforcement of existing law would be
sufficient to address concerns about
predatory lending.

HUD and Treasury held five public
forums on predatory lending this spring
and issued a report in June 2000. The
report contained legislative
recommendations to the Congress and
recommendations to the Board
regarding the use of its regulatory
authority to address predatory lending.
HUD and Treasury recommended rules
to address ““loan flipping”” and
fraudulent acts or practices,
unaffordable lending, and the sale of
single-premium credit insurance
products.

Based on the written comments
received, testimony provided at Board
hearings on home-equity lending, and
other information, the Board proposes to
prohibit certain acts or practices that are
deemed to be unfair, deceptive,
designed to evade the provisions of
section 129 of the TILA, associated with
abusive lending practices, or otherwise
not in the interest of the borrower in
connection with mortgage loans, as
described below. The rules are intended
to target unfair or abusive lending
practices without unduly interfering
with the flow of credit, creating
unnecessary credit burden, or narrowing
consumers’ options in legitimate
transactions.

Organization of § 226.34. The
proposed rule creates a new § 226.34
which contains prohibitions against
certain acts or practices in connection
with credit secured by a consumer’s
dwelling. This section would include
the rules currently contained in
§226.32(e).

34(a) Prohibited Acts or Practices for
Loans Subject to § 226.32

34(a)(1) Home Improvement Contracts

Section 226.32(e)(2) regarding home-
improvement contracts would be

renumbered as § 226.34(a)(1) without
substantive change.

34(a)(2) Notice to Assignee

Section 226.32 (e)(3) regarding
assignee liability for claims and
defenses consumers may have in
connection with HOEPA loans would be
renumbered as § 226.34(a)(2).

Proposed comment 34(a)(2)-3 would
be added to clarify the statutory
provision on the liability of purchasers
or other assignees of HOEPA loans.
Section 131 of TILA provides that, with
limited exceptions, purchasers or other
assignees of HOEPA loans are subject to
all claims and defenses with respect to
a mortgage that the consumer could
assert against the creditor. The comment
would clarify that the phrase “all claims
and defenses” is not limited to
violations of TILA or HOEPA. This
interpretation is based on the legislative
history. See Conference Report, Joint
Statement of Conference Committee, H.
Rep. No. 103-652, at 22 (Aug. 2, 1994).

34(a)(3) Refinancings Within Twelve-
Month Period

“Loan flipping” refers to the practice
by brokers and creditors of frequently
refinancing home-secured loans to
generate additional fee income even
though the refinancing is not in the
borrower’s interest. Loan flipping is
among the most flagrant of lending
abuses. Victims tend to be borrowers
who are having difficulty repaying a
high-cost loan. The creditor holding the
loan promises to refinance the loan on
more affordable loan terms. The creditor
relies on the consumer’s remaining
home equity to support the new, larger
loan and to finance additional fees,
sometimes without regard to the
consumer’s ability to make the new
scheduled payments. These loans
typically provide little benefit to the
borrower because the loan amount
increases mostly to cover fees and there
may be no significant reduction in the
interest rate. As a result, the monthly
payment may increase, making the loan
even more unaffordable.

In assessing possible approaches to
address loan flipping, the Board has
considered rules that would (1) be
effective in curbing detrimental
refinancings without limiting consumer
choice in legitimate credit transactions,
and (2) provide clear guidance to
creditors on what acts or practices are
prohibited.

The Board has received many
suggestions on how it might address
loan flipping. Those suggestions
generally fall into two categories: (1)
Limiting fees to a specified percentage
of the total loan amount, requiring that



Federal Register/Vol.

65, No. 248/ Tuesday, December 26,

2000/ Proposed Rules 81445

fees be charged solely on any additional
funds being borrowed, or generally
restricting fees on refinancings; and (2)
prohibiting refinancings that do not
provide a “tangible benefit” to
borrowers. While loan flipping occurs in
both HOEPA and non-HOEPA loans, the
Board believes that any rule restricting
refinancings to address loan flipping
could be overly broad if it is not limited
to HOEPA loans.

Limiting the amount of fees charged
on a refinancing would reduce the
economic incentive for creditors to flip
loans, and thus would be the most
direct way to curb loan flipping. While
the Board has broad authority under
HOEPA to prohibit specific acts and
practices for all mortgage loans, it is
questionable whether this authority
includes restricting loan fees by capping
them. Moreover, there are no clear
standards for determining an
appropriate level of fees. A rule
permitting creditors to charge fees only
on additional funds being borrowed
could be effective only if the amount of
fees is also capped, because creditors
could impose fees that are excessive in
relation to the new amount borrowed.

A rule prohibiting outright the
imposition of upfront fees on a
refinancing would remove the economic
incentive for loan flipping (as the loan
costs would be built into the interest
rate and there would be no immediate
benefit to the broker or creditor). But
such a rule could unduly limit
consumer choice in legitimate
transactions. Some consumers may
prefer to pay points to buy down the
rate. Others may not qualify for monthly
payments at a higher interest rate.
Moreover, a ban on all up front fees, in
conjunction with the current HOEPA
restriction on prepayment penalties
could prevent creditors from recovering
their origination costs if the loan is paid
off early; creditors would have to charge
interest rates that are adequate to cover
potential losses due to prepayments.

Under the second approach, setting a
“tangible benefit” test, loan flipping
would be addressed by prohibiting
refinancings of HOEPA loans that do not
provide benefit to the borrower or are
not in the borrower’s interest. This
approach seeks to ensure that the
borrower obtains benefits from the
refinancing that would justify the
additional costs. Because the rule is
subjective, however, it does not provide
creditors with clear guidance on what
transactions are permitted. Without
adequate guidance, it would be up to
the courts to construe what constitutes
a sufficient benefit on a case-by-case
basis. This could affect the willingness

of some creditors to refinance HOEPA
loans.

Pursuant to its authority under
§129(1)(2)(B), the Board is proposing a
rule based on a narrower benefits test
that would only apply for a twelve
month period. A creditor or assignee (or
an affiliate) holding a HOEPA loan
would be prohibited from refinancing it
within the first twelve months unless
the refinancing is in the borrower’s
interest. Anecdotal evidence suggests
that creditors frequently flip loans by
pressuring their existing customers who
may be having difficulty making
payments on their current mortgage.
This more narrowly tailored rule should
prevent abuses in the most egregious
cases, where creditors or brokers flip
loans shortly after loan consummation.
Even under this approach, there is some
uncertainty about what constitutes a
benefit; however, the advantage of the
rule in preventing loan flipping in the
clearest cases of abuse seems to
outweigh the effect of creating some
uncertainty in marginal cases. The
determination of whether or not a
benefit exists would be based on the
totality of the circumstances. For
example, consideration should be given
to the amount of any new funds
advanced in comparison to the total
loan charges on the refinancing (which
may be based predominately on the pre-
existing loan balance). Proposed
comment 34(a)(3)-1 would provide
guidance on this standard.

The proposed rule in § 226.34(a)(3)
would not prevent a consumer from
seeking a refinancing from another
lender. Creditors would also be
prohibited from engaging in acts or
practices designed to evade the rule. For
example, a creditor that arranged
refinancings of its own loans with an
unaffiliated creditor would be deemed
to be seeking to evade the rule.
Similarly, a creditor would be deemed
to be seeking to evade the rule if the
creditor modified the existing loan
agreement (but did not replace the
existing loan with the new loan) and
charged a fee.

34(a)(4) Repayment Ability
34(a)(4)(i)

Under section 129(h) of TILA, a
creditor may not engage in a pattern or
practice of making HOEPA loans based
on the equity in the borrower’s home
without regard to the consumer’s
repayment ability, including the
consumer’s current and expected
income, current obligations, and
employment status. The rule currently
in §226.32(e)(1) would be moved to

226.34(a)(4)(i) and revised to parallel
the statutory language.

Comment 32(e)(1)-1 on determining
repayment ability would be renumbered
as comment 34(a)(4)(i)-1, and modified
to address proposed documentation and
verification requirements below.

Pattern or Practice—Section 129(h) of
TILA does not define “pattern or
practice,” nor does the legislative
history provide any guidance as to how
the phrase should be applied. In the July
notice, the Board solicited comment on
whether additional interpretive
guidance on the “pattern or practice”
requirement would be useful, or
whether case-by-case determinations are
more appropriate. Comment was also
solicited on whether, if additional
guidance would be useful, what
elements of the requirement should the
guidance address.

Some commenters believe guidance is
not needed and a case-by-case approach
is sufficient. Industry commenters
requested that the pattern and practice
standard be quantified. Consumer
representatives suggested that the Board
adopt the standard applied in cases
under civil rights and fair lending laws.

Proposed comment 34(a)(4)(i)-2
provides that determining whether a
pattern or practice exists depends on the
totality of the circumstances and cites
various statutes that may be helpful in
analyzing factors that are relevant to a
pattern or practice determination. The
proposed comment does not identify
individual factors raised in the case law,
given the fact-specific nature of a
pattern or practice determination.

Discounted Introductory Rates—
Concern has been raised about creditors
determining a consumer’s repayment
ability based on low introductory rates
offered under some variable-rate
programs. Comment 34(a)(4)(i)-3 would
be added to provide that in transactions
where the creditor sets the initial
interest rate and the rate is later
adjusted (whether fixed or later
determined by an index or formula), in
considering consumers’ repayment
ability, the creditor must consider
increases to the consumer’s payments
assuming the maximum possible
increases in rates in the shortest
possible time frame.

34(a)(4)(ii)

Currently compliance with the
prohibition against unaffordable lending
is difficult to enforce because creditors
may not be able to show how they
considered the consumer’s ability to
repay. In addition, there have been
reports of creditors relying on
inaccurate information provided by
unscrupulous loan brokers.



81446

Federal Register/Vol.

65, No. 248/ Tuesday, December 26,

2000/ Proposed Rules

In the July notice, the Board invited
comment on what standards the Board
might adopt for determining whether a
creditor has considered the consumer’s
ability to repay. Some commenters
suggested that creditors be required to
document and verify the basis for the
creditor’s consideration of the
consumers’ repayment ability. Many
creditors stated that they routinely
document and verify financial
information. Commenters also suggested
that creditors be prohibited from
extending credit where the borrower’s
monthly debt-to-income ratio exceeds
50 percent, except perhaps in the case
of high-income borrowers. However,
there is no clear standard for an
appropriate debt-to-income ratio, which
may vary depending on a particular
borrower’s circumstance.

Proposed § 226.34(a)(4)(ii) would be
added to require that creditors generally
document and verify consumers’ current
or expected income, current obligations,
and employment to the extent
applicable. If a creditor engages in a
pattern or practice of making loans
without documenting and verifying
consumers’ repayment ability, there
would be a presumption that the
creditor has violated the rule. For
borrowers who are self-employed, the
verification rules would be more
flexible. A creditor may rely on tax
returns or any other source that
provides the creditor with a reasonable
basis for believing that the income exists
and will support the loan. Proposed
comment 34(a)(4)(ii)-1 contains this
guidance.

34(b) Prohibited Acts or Practices for
Dwelling-Secured Loans

34(b)(1) Limitations on Refinancing
Certain Low-Rate Loans

When a consumer seeks a second
mortgage to consolidate debts or to
finance home improvements, some
creditors also require the existing first
mortgage to be paid off as a condition
of providing the new funds. This
ensures that the creditor will be the
senior lien-holder, but may increase
significantly the points and fees paid for
the new loan. In the July notice of the
hearings, the Board solicited comment
on whether regulatory action is
appropriate to protect consumers from
abuses and, if so, what type of action
could be taken without restricting credit
in legitimate transactions?

Industry commenters stated that there
is nothing inherently abusive about
refinancing an existing first-lien
mortgage loan when the creditor
provides new funds, for example, to
consolidate debt. To address any

concerns, one trade association
suggested requiring a disclosure
reminding borrowers that funds are
being borrowed to pay off the prior loan
and that points and fees are charged on
the total amount of the new financing.
In response to creditors who will only
make loans if they have first-lien
priority, they noted that the mortgagee
will often allow subordination of their
security interest to lenders when the
borrower seeks a second loan.

Hearing testimony reflects abuses in
connection with the refinancing of loans
that were made through mortgage
assistance programs designed to give
low- or moderate-income borrowers the
opportunity for homeownership. Some
of these homeowners who have
unsecured debts have been targeted by
unscrupulous lenders who consolidate
the debts and replace the low-cost first-
lien mortgage with a substantially
higher cost loan. The replacement loans
are often unaffordable, may involve
“loan flipping” and, as a result,
homeowners have lost their homes. In
some cases, the low-cost loan is
replaced even though the first-lien
holder may be willing to subordinate its
security interest. Where subordination
does not occur, it might be more
beneficial for the borrower to keep the
original low-rate mortgage loan and
obtain a second mortgage, if that option
is available.

Pursuant to the Board’s authority
under section 129(1)(2)(B), to protect
against abusive refinancings, the Board
is proposing a rule that would prohibit
creditors in the first five years of a zero
interest rate or other low-cost loan from
replacing that loan with a higher-rate
loan, unless the refinancing is in the
interest of the borrower. The proposed
rule would define “low-cost” loans
differently for fixed-rate and variable-
rate transactions. For fixed-rate
transactions, a low cost loan is one that
carries an interest rate that is two
percentage points or more below the
yield on Treasury securities with a
comparable maturity. For variable-rate
transactions, a low-cost loan is one
where the current interest rate is at least
two percentage points below the index
or formula used by the creditor for
making rate adjustments. This rule,
contained in § 226.34(b)(1), is designed
primarily to protect low-cost, home
loans offered through mortgage
assistance programs that give low- and
moderate-income borrowers the
opportunity for homeownership.
Proposed comment 34(b)(1)-1 would be
added to provide that creditors may rely
on a statement by the borrower
regarding the current rate of interest on
their existing loan.

34(b)(2) Open-end Credit

HOEPA covers only closed-end loans.
If a consumer obtains a home-secured
line of credit (“open-end”’) with an APR
or points and fees above HOEPA’s rate
and fee triggers, the loan is not subject
to HOEPA’s disclosure requirements or
limitations. In the July notice, the Board
solicited comment on the extent to
which creditors may be using open-end
credit lines to evade HOEPA. The FTC
has brought two enforcement actions to
prevent creditors from evading HOEPA
in this manner. See FTC v. CLS Fin.
Services, Inc., No. C99-1215Z (W.D.
Wash. July 30, 1999); FTC v. Wasatch
Credit Corp., No. 2-99CV579G (D. Utah
Aug. 3, 1999).

Consumer representatives and others
generally believe that HOEPA should
cover home-secured lines of credit
(“open-end credit”). If open-end credit
is not covered under HOEPA, they
support explicit rules to ban the use of
open-end credit to evade HOEPA. Some
consumer representatives at the Board’s
hearings reported cases where
consumers applied for a closed-end
home-secured loan but learned for the
first time at closing that the loan
documents were structured as open-end
credit, with credit limits far in excess of
the amount requested. Some consumer
advocates have reported cases where
creditors have documented loans as
open-end “revolving” credit, even if
there was no expectation of repeat
transactions under a reusable line of
credit. Some of the cases reported by
consumer advocates involved loans
with high rates and fees that exceeded
HOEPA'’s price triggers for closed-end
loans.

Industry commenters opposed any
rules for open-end credit. They believe
there is insufficient evidence that
creditors are using open-end credit to
evade HOEPA. Some commenters stated
that additional rules are unnecessary
because it is currently a violation of
TILA to provide disclosures for an open-
end credit plan if the legal obligation
does not meet the criteria for open-end
credit.

Where a loan is documented as open-
end credit but the features and terms
demonstrate that it does not meet the
definition of open-end credit, the loan is
subject to the rules for closed-end
credit, including HOEPA if the rate or
fee trigger is met. Pursuant to its
authority under section 129(2)(A), under
§ 226.34(b)(2), the Board is proposing a
rule to clarify this point and apply
HOEPA'’s remedies to such cases.

The Board is also soliciting comment
on the need and feasibility of rules to
prevent evasions of HOEPA in other
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circumstances. For example, should
there be a rebuttable presumption that a
creditor intended to evade HOEPA, in
violation of the law, if a consumer
applies for a closed-end home-secured
loan but receives an open-end line of
credit that is priced above HOEPA’s
triggers.

Appendix H to Part 226—Closed-end
Model Forms and Clauses

Model Form H-16—Mortgage Sample
illustrates the disclosures required by
226.32(c), which must be provided to
consumers at least three days before
becoming obligated on a mortgage
transaction subject to § 226.32. Under
the proposal, Model Form H-16 would
be amended to illustrate the additional
disclosures required for refinancings
proposed at § 226.32(c)(5). The Sample
also includes an illustration for loans
with balloon payments. A new comment
app. H-20 would clarify that although
the additional proposed disclosure is
required for refinancings that are subject
to ““ 226.32, creditors may, at their
option, include this disclosure for any
loan subject to that section.

Other Matters

Credit Insurance—Some commenters
urged the Board to (1) prohibit the
financing of single premium credit
insurance, or (2) delay the sale of credit
insurance until after the loan is closed.
The regulation of insurance has
historically been a matter of state law.
Under the McCarran-Ferguson Act, 15
U.S.C. 1012, unless a federal statute
specifically relates to the business of
insurance, it may not be construed to
invalidate, impair, or supercede any
state law enacted for the purpose of
regulating the business of insurance. It
is not clear the extent to which rules
issued by the Board under HOEPA that
seek to prohibit or regulate the sale of
single premium credit insurance would
be consistent with that standard.

In its July 1998 report to Congress on
mortgage disclosure reform, the Board
and HUD suggested that Congress
consider whether adequate consumer
protections currently exist. The report
discussed possible approaches to
regulating the sales of credit insurance
in connection with mortgage loans to
prevent abusive practices. The Congress
might consider regulating the use of
single-premium credit insurance
policies in connection with HOEPA
loans or other transactions.

Foreclosure Notice—State law and
local practice generally govern the
procedures followed for foreclosures.
Most states require direct notice to the
consumer but, in a few states, notice by
publication is legally sufficient. Even

when consumers do receive direct
notice, they may not be aware of their
legal options.

In the July notice, the Board solicited
comment on whether it should set
minimum federal standards for
foreclosure involving a consumer’s
primary dwelling. Some commenters
supported minimum foreclosure
standards, citing statistics showing an
increase in foreclosures of subprime
loans. Some consumer representatives
believe that consumers should be
provided with a substantive right to
cure the foreclosure. Industry
commenters believed federal standards
are unnecessary. Other commenters
stated that state law generally governs
property and foreclosure law, and that
the Congress is the better forum to
establish a federal minimum standard
for notices.

The Board is not proposing rules
governing foreclosure notices at this
time. The process of determining
ownership rights in real property is
historically left to the states. It is
unclear whether HOEPA was intended
to effect a change in the relationship
between state and federal law. HOEPA’s
legislative history does not directly
address the issue of foreclosure.

In a 1998 joint report to Congress on
mortgage disclosure reform, the Board
and HUD recommended that Congress
consider the adoption of certain
minimum standards for the notice
creditors must provide consumers prior
to a home foreclosure. The goal would
be to establish procedures that avoid
unwarranted foreclosures by
maximizing consumers’ opportunities to
cure a delinquency or arrange other
financing. These procedures are
especially important where a consumer
who is overburdened by an abusive loan
can qualify for financing on less onerous
terms. See 1998 Joint Report, Chapter 6,
at page 68.

Disclosures about Payment History—
The July notice solicited comment on
whether creditors that choose not to
report borrowers’ positive payment
history should be required to disclose
that fact. Consumer representatives that
commented on the issue suggested that
the Board should require lenders to
report a borrower’s payment history to
a nationally recognized credit bureau,
or, at a minimum, require lenders to
disclose whether they do or do not
report borrowers’ payment histories to
credit bureaus. Industry representatives
commenting on the issue noted that
they currently report payment histories;
these commenters generally supported a
rule requiring reports of positive
payment histories, although some noted

that legislative action is necessary to
effect such a requirement.

The Fair Credit Reporting Act (FCRA)
sets standards for the collection,
communication and use of information
bearing on, among other things,
consumers’ creditworthiness, credit
standing, and credit capacity. 15 U.S.C.
1681 et seq. The Act does not, however,
require creditors to report any
information. The FCRA also contains
detailed requirements for the
information that consumers are entitled
to receive regarding creditors use of
consumer reports. Because the Congress
has regulated this area in detailed
fashion under the FCRA, the Board
believes that adding any rules governing
the reporting of credit information is a
policy matter better left to the Congress.

Prepayment Penalties—For HOEPA
loans, creditors’ use of prepayment
penalties is restricted during the first
five years of a loan, and is prohibited
after that. The July notice solicited
comment on creditors’ use of
prepayment penalties, and whether it
would be feasible to limit the use of
prepayment penalties to transactions
where consumers receive, in return, a
benefit in the form of lower up-front
costs or lower interest rates. In some
cases, creditors impose prepayment
penalties to ensure a minimum return
on the transaction if loans are prepaid
earlier than expected. In other cases,
however, the penalty might be used
only to deter the customer from
refinancing the loan on more favorable
terms. Because of the inherent difficulty
in establishing a rule that addresses
abusive practices without limiting
consumer options in legitimate
transactions, the Board is not proposing
additional rules on prepayment
penalties at this time.

Mandatory Arbitration—Consumer
representatives asked the Board to
prohibit mandatory arbitration clauses
for all HOEPA loans. These commenters
maintain that mandatory arbitration
clauses often contain provisions that
limit the consumer’s remedies,
particularly with respect to punitive
damages and class actions, or that
require the consumer to bear the filing
fees and other costs of arbitration. In
light of the Federal Arbitration Act
(FAA), there is a substantial federal
question raised by these
recommendations. In a recent decision,
the Supreme Court reaffirmed that
under the FAA, federal statutory claims
may be appropriately resolved through
arbitration. See Green Tree Financial
Corp. v. Randolph, No. 99-1235, 2000
U.S. LEXIS 8279 (Dec. 11, 2000).
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IV. Form of Comment Letters

Comment letters should refer to
Docket No. R—1090, and, when possible,
should use a standard typeface with a
font size of 10 or 12. This will enable
the Board to convert the text to
machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Also, if accompanied by an
original document in paper form,
comments may be submitted on 32
inch computer diskettes in any IBM-
compatible DOS- or Windows-based
format.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation Z. The proposed
amendments would: (1) Extend the
protections of HOEPA to more loans; (2)
prohibit certain acts or practices, to
address some ““loan flipping” within the
first twelve months of a HOEPA loan,
prohibiting the creditor or assignee that
is holding the loan (or their affiliates)
from refinancing it unless the holder
demonstrates that it is in the borrower’s
interest; (3) strengthen HOEPA'’s
prohibition on loans based on
homeowners’ equity without regard to
repayment ability; and (4) improve
disclosures received by consumers
before closing. A regulatory flexibility
analysis has been prepared by the
Division of Research and Statistics. A
final analysis will be conducted after
consideration of comments received
during the public comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320 Appendix A.1), the
Board reviewed the rule under the
authority delegated to the Board by the
Office of Management and Budget. The
Federal Reserve may not conduct or
sponsor, and an organization is not
required to respond to, this information
collection unless it displays a currently
valid OMB control number. The OMB
control number is 7100-0199.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 226 and in Appendices F,
G, H, ], K, and L. This information is
mandatory (15 U.S.C. 1601 et seq.) to
evidence compliance with the
requirements of Regulation Z and the
Truth in Lending Act (TILA). The
respondents/recordkeepers are for-profit
financial institutions, including small
businesses. Institutions are required to
retain records for twenty-four months.

This regulation applies to all types of
creditors, not just state member banks.
However, under Paperwork Reduction
Act regulations, the Federal Reserve
accounts for the burden of the
paperwork associated with the
regulation only for state member banks,
their subsidiaries, and subsidiaries of
bank holding companies (not otherwise
regulated). Other agencies account for
the paperwork burden on their
respective constituencies under this
regulation. The proposed rule would
broaden the scope of two “high-cost”
triggers (the APR trigger and the fee-
based trigger) for mortgage loans; and
would require creditors to revise a
disclosure currently implemented in

§ 226.32 of Regulation Z. There should
be a minimal burden increase associated
with this revision due to the fact that
most institutions use an automated
version of the model forms provided in
Appendix H and the calculation
revisions need only be incorporated into
an automated system one time. The
disclosure revision would cover
refinancings subject to HOEPA and
would state the total loan amount of the
borrower’s obligation (§ 226.32(c)(5)).
Model clauses will be provided for this
new disclosure to help minimize burden
on the creditors.

With respect to state member banks,
it is estimated that there are 988
respondent/recordkeepers and an
average frequency of 136,294 responses
per respondent each year. Therefore, the
current amount of annual burden is
estimated to be 1,863,754 hours. The
Federal Reserve will estimate the
burden hours for: Creating and
distributing the three proposed
disclosure requirements, programming
systems with the proposed disclosures,
revising the current disclosure affected
by the APR trigger and the fee-based
trigger changes, and updating systems
with the new trigger figures. The staff
will also reestimate the burden hours for
all the current disclosure requirements.
The Federal Reserve estimates that the
annual burden hours imposed on
creditors will increase by approximately
25 percent. The Federal Reserve
believes that reverse and high-cost
mortgages trigger special disclosures but
are not typically offered by state
member banks; thus the requirements
have only a negligible effect on the
paperwork burden for state member
banks. The Federal Reserve solicits
specific comments on: (1) Whether state
member banks offer reverse and high-
cost mortgages, (2) the length of time
creditors will devote to these proposed
changes, and (3) the length of time

creditors spend complying with current
Regulation Z requirements.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality under the Freedom of
Information Act arises; however, any
information obtained by the Federal
Reserve may be protected from
disclosure under exemptions (b)(4), (6),
and (8) of the Freedom of Information
Act (5 U.S.C. 522 (b)(4), (6) and (8)). The
disclosures and information about error
allegations are confidential between
creditors and the customer.

The Federal Reserve requests
comments from creditors, especially
state member banks, that will help to
estimate the number and burden of the
various disclosures that would be made
in the first year this proposed regulation
would be effective. Comments are
invited on: (a) The cost of compliance;
(b) ways to enhance the quality, utility,
and clarity of the information to be
disclosed; and (c) ways to minimize the
burden of disclosure on respondents,
including through the use of automated
disclosure techniques or other forms of
information technology. Comments on
the collection of information should be
sent to the Office of Management and
Budget, Paperwork Reduction Project
(7100-0199), Washington, DC 20503,
with copies of such comments sent to
Mary M. West, Federal Reserve Board
Clearance Officer, Division of Research
and Statistics, Mail Stop 97, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

List of Subjects in 12 CFR Part 226

Advertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions to
the text of the staff commentary. New
language is shown inside bold-faced
arrows, while language that would be
deleted is set off with bold-faced
brackets. Brackets in proposed Model
Form H-16 are not bold-faced; brackets
are employed in the Board’s model
clauses and samples to illustrate how
creditors may adapt the required
disclosures to the particular transaction.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation Z, 12 CFR part 226, as set
forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
would continue to read as follows:
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Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

Subpart A—General

2. Section 226.1 would be amended
by:

a. Revising paragraph (b); and

b. Revising paragraph (d)(5).

* * * * *

§226.1 Authority, purpose, coverage,
organization, enforcement and liability.
* * * * *

(b) PPurpose.<d The purpose of this
regulation is to promote the informed
use of consumer credit by requiring
disclosures about its terms and cost. The
regulation gives consumers the right to
cancel certain credit transactions that
involve a lien on a consumer’s principal
dwelling, regulates certain credit card
practices, and provides a means for fair
and timely resolution of credit billing
disputes. The regulation does not
govern charges for consumer credit. The
regulation requires a maximum interest
rate to be stated in variable-rate
contracts secured by the consumer’s
dwelling. It also imposes limitations on
home equity plans that are subject to the
requirements of § 226.5b and mortgages
that are subject to the requirements of
§226.32. P>The regulation prohibits
certain acts or practices in connection
with credit secured by a consumer’s
principal dwelling. <@

* * * * *

(d) Organization. * * *
* * * * *

(5) Subpart E P>contains special rules
for mortgage transactions. Section
226.32 requires certain disclosures and
provides limitations for loans that have
rates and fees above a specified amount.
Section 226.33 requires disclosures,
including the total annual loan cost rate,
for reverse mortgage transactions.
Section 226.34 prohibits specific acts
and practices in connection with
mortgage transactions.<d [relates to
mortgage transactions covered by
§ 226.32 and reverse mortgage
transactions. It contains rules on
disclosures, fees, and total annual loan

cost rates.]
* * * * *

Subpart C—Closed-End Credit

3. Section 226.23 would be amended
by revising footnote 48 to read as
follows:

* * * * *

§226.23 Right of rescission.
* * * * *

48The term “material disclosures” means
the required disclosures of the annual
percentage rate, the finance charge, the

amount financed, the total of payments, the
payment schedule, [and] the disclosures and
limitations referred to in § 226.32(c) and
(d)», and provisions in a mortgage that are
prohibited under § 226.34.<

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

4. Section 226.32 would be amended
by:
a. Republishing paragraph (a)(1)
introductory text and revising paragraph
(@W)@);

b. Republishing paragraphs (b)
introductory text and (b)(1) introductory
text and adding paragraph (b)(1)(iv);

c. Republshing paragraph (c)
introductory text, revising paragraph
(c)(3) and adding paragraph (c)(5);

d. Republishing paragraph (d)
introductory text and adding paragraph
(d)(8); and

e. Removing paragraph (e).

§226.32 Requirements for certain closed-
end home mortgages.

(a) Coverage.

(1) Except as provided in paragraph
(a)(2) of this section, the requirements of
this section apply to a consumer credit
transaction that is secured by the
consumer’s principal dwelling, and in
which either:

(i) The annual percentage rate at
consummation will exceed by more
than [10] P8 percentage points the
yield on Treasury securities having
comparable periods of maturity to the
loan maturity as of the fifteenth day of
the month immediately preceding the
month in which the application for the
extension of credit is received by the
creditor; or
* * * * *

(b) Definitions. For purposes of this
subpart, the following definitions apply:
(1) For purposes of paragraph (a)(1)(ii)
of this section, points and fees mean:
* * * * *

P> (iv) premiums or other charges for
credit life, accident, health, or loss-of-
income insurance, debt-cancellation
coverage (whether or not the debt-
cancellation coverage is insurance
under applicable law), or similar
products. <

* * * * *

(c) Disclosures. In addition to other
disclosures required by this part, in a
mortgage subject to this section, the

creditor shall disclose the following:

(3) Regular payment®balloon
payment<d. The amount of the regular

monthly (or other periodic) payment B>
and the amount of a balloon payment<d

P (5) Amount borrowed. For a
mortgage refinancing, the total amount
the consumer will borrow, as reflected
by the face amount of the note. <

* * * * *

(d) Limitations. A mortgage
transaction subject to this section may

not provide for the following terms:
* * * * *

P>(8) Due-on-demand clause. A
demand feature that permits the creditor
to terminate the loan in advance of the
original maturity date and to demand
repayment of the entire outstanding
balance, except in the following
circumstances:

(i) There is fraud or material
misrepresentation by the consumer in
connection with the loan;

(ii) The consumer fails to meet the
repayment terms of the agreement for
any outstanding balance; or

(iii) Any action or inaction by the
consumer that adversely affects the
creditor’s security for the loan, or any
right of the creditor in such security. <@

* * * * *

5. A new ‘“ 226.34 would be added to
read as follows:

<§226.34 Prohibited acts or practices in
connection with credit secured by a
consumer’s dwelling.

(a) Prohibited acts or practices for
loans subject to ’226.32. A creditor
extending mortgage credit subject to
§226.32 may not—

(1) Home improvement contracts. Pay
a contractor under a home improvement
contract from the proceeds of a mortgage
covered by § 226.32, other than:

(i) By an instrument payable to the
consumer or jointly to the consumer and
the contractor; or

(ii) At the election of the consumer,
through a third-party escrow agent in
accordance with terms established in a
written agreement signed by the
consumer, the creditor, and the
contractor prior to the disbursement.

(2) Notice to assignee. Sell or
otherwise assign a mortgage subject to
§ 226.32 without furnishing the
following statement to the purchaser or
assignee: “Notice: This is a mortgage
subject to special rules under the federal
Truth in Lending Act. Purchasers or
assignees of this mortgage could be
liable for all claims and defenses with
respect to the mortgage that the
borrower could assert against the
creditor.”

(3) Refinancings within twelve-month
period. Refinance a loan subject to
§ 226.32 within the first twelve months
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unless the refinancing is in the
borrower’s interest, if the creditor (or its
affiliate) holds the existing loan.
Creditors are prohibited from engaging
in acts or practices to evade this
provision, including arranging for the
refinancing of its own loans with
unaffiliated creditors, or modifying a
loan agreement (whether or not the
existing loan is satisfied and replaced by
the new loan) and charging a fee.

(4) Repayment ability. (i) Engage in a
pattern or practice of extending credit
subject to § 226.32 to a consumer based
on the consumer’s collateral without
regard to the consumer’s repayment
ability, including the consumer’s
current and expected income, current
obligations, and employment.

(ii) If a creditor engages in a pattern
or practice of making loans subject to
§ 226.32 without documenting and
verifying consumers” repayment ability,
such as the consumer’s current or
expected income, current obligations,
and employment status, there is a
presumption that the creditor has
violated paragraph (a)(4)(i) of this
section.

(b) Prohibited acts or practices for
dwelling-secured loans. A creditor may
not engage in the following acts or
practices in connection with credit
secured by the consumer’s dwelling:

(1) Limitations on refinancing certain
low-rate loans. Replacing or
consolidating a zero interest rate or
other low-cost loan with a higher-rate
loan within the first five years, unless
the refinancing is in the borrower’s
interest. For purposes of this paragraph,
a “low-cost” loan is:

(i) A fixed-rate loan that carries an
interest rate two percentage points or
more below the yield on Treasury
securities with a comparable maturity;
or

(ii) A variable-rate loan where the
current interest rate is at least two
percentage points below the index or
formula used to make rate adjustments.

(2) Open-end credit. Structuring a
home-secured loan as an open-end plan
to evade the requirements of § 226.32, if
the credit does not meet the definition
in §226.2(a)(20). <«

6. Appendix H to Part § 226 would be
amended by revising Model Form H-16.

Appendix H to Part 226—Closed-End
Model Forms and Clauses

* * * * *

H-16—Mortgage Sample

You are not required to complete this
agreement merely because you have received
these disclosures or have signed a loan
application.

If you obtain this loan, the lender will have
a mortgage on your home.

You could lose your home, and any money
you have put into it, If you do not meet your
obligations under the loan.

[You are borrowing $ B

The annual percentage rate on your loan
will be: __ %.

Your regular frequency| payment will be:
$_ .
P>[At the end of your loan, you will still

owe us: $ [balloon amount].<d

[Your interest rate may increase. Increases
in the interest rate could increase your
payment. The highest amount your payment
could increase is to $ J
* * * * *

7. In Supplement I to Part 226, the
following amendments would be made:

a. Under Section 226.31—General Rules,
under Paragraph 31(c)(1)(i), paragraph 2.
would be added;

b. Under Section 226.32—Requirements for
Certain Closed-End Home Mortgages, under
Paragraph 32(a)(1)(ii), paragraph 1.
introductory text would be revised and
paragraph 1. iv. would be added;

c. Under Section 226.32—Requirements for
Certain Closed-End Home Mortgages, a new
heading Paragraph 32(b)(1)(iv) would be
added and a new paragraph 1. would be
added;

d. Under Section 226.32—Requirements for
Certain Closed-End Home Mortgages, under
Paragraph (32)(c)(3), paragraph 1.
introductory text would be revised and
paragraph 2. would be removed;

e. Under Section 226.32—Requirements for
Certain Closed-End Home Mortgages, a new
heading Paragraph 32(d)(8) would be added;
a new heading Paragraph 32(d)(8)(ii) would
be added and a new paragraph 1. would be
added; and a new heading Paragraph 32(d)
(8)(iii) would be added and new paragraphs
1. and 2. would be added.

f. Under Section 226.32—Requirements for
Certain Closed-End Home Mortgages, 32(e)
Prohibited Acts and Practices would be
removed;

g. A new Section 226.34—Prohibited Acts
or Practices in Connection with Credit
Secured by a Consumer’s Dwelling would be
added; and

h. Under Appendix H—Closed-End Model
Forms and Clauses, paragraphs 20. through
23. would be redesignated as paragraphs 21.
through 24., and new paragraph 20. would be
added.

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

§ 226.31—General Rules

31(c) Timing of disclosure.
* * * * *

Paragraph 31(c)(1)(i) Change in terms.

2. Sale of optional products at
consummation. If the consumer
finances the purchase of optional
products such as credit insurance and as
a result the monthly payment differs
from what was previously disclosed

under § 226.32, redisclosure is required
and a new three-day waiting period
applies. (See comment 32(c)(3)-1 on
when optional items may be included in
the regular payment disclosure.) <

* * * * *

§ 226.32—Requirements for Certain
Closed-End Home Mortgages

32(a) Coverage.

* * * * *

Paragraph 32(a)(1)(ii).

1. Total loan amount. For purposes of
the “points and fees” test, the total loan
amount is calculated by taking the
amount financed, as determined
according to § 226.18(b), and deducting
any cost listed in §226.32(b)(1)(iii) P
and §226.32(b)(1)(iv) < that is both
included as points and fees under
§ 226.32(b)(1) and financed by the credi-
tor. Some examples follow, each using a
$10,000 amount borrowed, a $300
appraisal fee, and $400 in points[:] P>
A $500 premium for optional credit life
insurance is used in one example. <

P>iv. If the consumer financed a $300
fee for a creditor-conducted appraisal
and a $500 single premium for optional
credit life insurance, and pays $400 in
points at closing, the amount financed
under § 226.18(b) is $10,400 ($10,000,
plus the $300 appraisal fee that is paid
to and financed by the creditor, plus the
$500 insurance premium that is
financed by the creditor, less $400 in
prepaid finance charges). The $300
appraisal fee paid to the creditor is
added to other points and fees under
§ 226.32(b)(1)(iii), and the $500
insurance premium is added under
226.32(b)(1)(@iv). The $300 and $500
costs are deducted from the amount
financed ($10,400) to derive a total loan
amount of $9,600.<

* * * * *
32(b) Definitions.
* * * * *

> Paragraph 32(b)(1)(iv).

1. Premium amount. In determining
“points and fees” for purposes of this
section, premiums paid at or before
closing for credit insurance are included
whether they are paid in cash or
financed, and whether the amount
represents the entire premium for the
coverage or an initial payment.<d
* * * * *

32(c) Disclosures.

Paragraph 32(c)(3) Regular payment.

1. General. The regular payment is the
amount due from the borrower at
regular intervals, such as monthly,
bimonthly, quarterly, or annually. There
must be at least two payments, and the
payments must be in an amount and at
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such intervals that they fully amortize
the amount owed. In disclosing the
regular payment, creditors may rely on
the rules set forth in § 226.18(g);
however, the amounts for voluntary
items P>, such as credit life insurance,
may be included in the regular payment
disclosure only if the consumer has
previously agreed to the items.<® [not
agreed to by the consumer such as credit
life insurance may not be included in
the regular payment.]

* * * * *
32(d) Limitations.
* * * * *

»-32(d)(8) Due-on-demand clauses.

Paragraph 32(d)(8)(ii).

1. Failure to meet repayment terms. A
creditor may terminate a loan and
accelerate the balance when the
consumer fails to meet the repayment
terms provided for in the agreement.
However, a creditor may terminate and
accelerate under this provision only if
the consumer actually fails to make
payments. For example, a creditor may
not terminate and accelerate if the
consumer, in error, sends a payment to
the wrong location, such as a branch
rather than the main office of the
creditor. If a consumer files for or is
placed in bankruptcy, the creditor may
terminate and accelerate under this
provision if the consumer fails to meet
the repayment terms of the agreement.
This section does not override any state
or other law that requires a right to cure
notice, or otherwise places a duty on the
creditor before it can terminate a loan
and accelerate the balance.

Paragraph 32(d)(8)(iii).

1. Impairment of security. A creditor
may terminate a loan and accelerate the
balance if the consumer’s action or
inaction adversely affects the creditor’s
security for the loan, or any right of the
creditor in that security. Action or
inaction by third parties does not, in
itself, permit the creditor to terminate
and accelerate.

2. Examples. i. A creditor may
terminate and accelerate, for example,
if:

A. The consumer transfers title to the
property or sells the property without
the permission of the creditor.

B. The consumer fails to maintain
required insurance on the dwelling.

C. The consumer fails to pay taxes on
the property.

D. The consumer permits the filing of
a lien senior to that held by the creditor.

E. The sole consumer obligated on the
plan dies.

F. The property is taken through
eminent domain.

G. A prior lienholder forecloses.

ii. By contrast, the filing of a judgment
against the consumer would permit

termination and acceleration only if the
amount of the judgment and collateral
subject to the judgment is such that the
creditor’s security is adversely affected.
If the consumer commits waste or
otherwise destructively uses or fails to
maintain the property such that the
action adversely affects the security, the
loan may be terminated and the balance
accelerated. Illegal use of the property
by the consumer would permit
termination and acceleration if it
subjects the property to seizure. If one
of two consumers obligated on a loan
dies, the creditor may terminate the loan
and accelerate the balance if the security
is adversely affected. If the consumer
moves out of the dwelling that secures
the loan and that action adversely
affects the security, the creditor may
terminate a loan and accelerate the
balance. <

* * * * *

§ 226.34—Prohibited Acts or Practices
in Connection with Credit Secured by a
Consumer’s Dwelling

34(a) Prohibited Acts or Practices for
Loans Subject to § 226.32.

34(a)(1) Home-improvement
contracts.

34(a)(1)(i).

1. Joint payees. If a creditor pays a
contractor with an instrument jointly
payable to the contractor and the
consumer, the instrument must name as
payee each consumer who is primarily
obligated on the note.

Paragraph 34(a)(2) Notice to assignee.

1. Subsequent sellers or assignors.
Any person, whether or not the original
creditor, that sells or assigns a mortgage
subject to § 226.32 must furnish the
notice of potential liability to the
purchaser or assignee.

2. Format. While the notice of
potential liability need not be in any
particular format, the notice must be
prominent. Placing it on the face of the
note, such as with a stamp, is one means
of satisfying the prominence
requirement.

3. Assignee liability. Pursuant to
section 131(d) of the Act, the Act’s
general holder-in-due course protections
do not apply to purchasers and
assignees of loans covered by § 226.32.

Paragraph 34(a)(3) Refinancings
within twelve-month period.

1. Benefit to the borrower. The
determination of whether or not a
benefit exists would be based on the
totality of the circumstances. For
example, consideration should be given
to the amount of any new funds
advanced in comparison to the total
loan charges on the refinancing (which
may be based predominately on the pre-
existing loan balance).

Paragraph 34(a)(4) Repayment ability.

Paragraph 34(a)(4)().

1. Determining repayment ability. The
information provided to creditors in
connection with § 226.32(d)(7) may be
used to show that creditors considered
the consumer’s income and obligations
before extending the credit. Any
expected income can be considered by
the creditor, except equity income that
the consumer would obtain through the
foreclosure of the consumer’s principal
dwelling. For example, a creditor may
use information about income other
than regular salary or wages such as
gifts, expected retirement payments, or
income from housecleaning or
childcare.

2. Pattern or practice of extending
credit—repayment ability. Whether a
creditor has engaged in a pattern or
practice of violations of this section
depends on the totality of the
circumstances in each particular case.
General guidance, however, on pattern
or practice for purposes of this section
can be found in case law interpreting
pattern or practice provisions in the
Truth in Lending Act, the Equal Credit
Opportunity Act (ECOA), the Fair
Housing Act (FHA), and Title VII of the
Civil Rights Act of 1964 (equal
employment opportunity).

3. Discounted introductory rates. In
transactions where the creditor sets the
initial interest rate and the rate is later
adjusted (whether fixed or later
determined by an index or formula), in
determining repayment ability the
creditor must consider increases to the
consumer’s payments based on the
maximum possible increases in rates in
the shortest possible time frame.

Paragraph 34(a)(4)(ii).

1. Documenting and verifying income.
Creditors may document and verify a
consumer’s repayment ability in various
ways. For example, a creditor may
document and verify a consumer’s
income and current obligations through
a consumer’s signed financial statement,
a credit report, and payment records for
employment income. For the self-
employed, in lieu of employment
payment records, a creditor may rely on
tax returns or any other source that
provides the creditor with a reasonable
basis for believing that the income exists

and will support the loan.

Paragraph 34(b)(1) Limitation on
refinancing certain low-rate loans.

1. Borrower’s statement. A creditor
may rely on a statement by the borrower
regarding the current rate of interst on

their existing loan. <
* * * * *
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Appendix H—Closed-End Model Forms
and Clauses

* * * * *

»20. Sample H-16. This sample illustrates
the disclosures required under § 226.32(c).
The sample includes disclosures required
under § 226.32(c)(3) when the legal
obligation includes a balloon payment. The
sample also illustrates the disclosures
required for refinancings under § 226.32(c)(5)
and § 226.32(c)(6). Although these
disclosures are required for refinancings that
are subject to § 226.32, creditors may, at their
option, include these disclosures for all loans
subject to that section. <

* * * * *

By order of the Board of Governors of the
Federal Reserve System, December 15, 2000.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 00-32504 Filed 12-22-00; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 2000-ASW-20]
Proposed Establishment of Class D

Airspace; Shreveport Downtown
Airport, Shreveport, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
establish Class D airspace extending
upward from the surface to but not
including 1,600 feet mean sea level
(MSL), within a 4.4-mile radius of the
Shreveport Downtown Airport,
Shreveport, LA. An air traffic control
tower will provide air traffic control
services for pilots operating at
Shreveport Downtown Airport. The
intended effect of this proposal is to
provide adequate controlled airspace for
aircraft operating in the vicinity of
Shreveport Downtown Airport,
Shreveport, LA.

DATES: Comments must be received on
or before February 26, 2001.
ADDRESSES: Send comments on the
proposal in triplicate to Manager,
Airspace Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Docket No. 2000—
ASW-20, Fort Worth, TX 76193-0520.
The official docket may be examined in
the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Forth Worth, TX, between 9
a.m. and 3 p.m., Monday through

Friday, except Federal holidays. An
information docket may also be
examined during normal business hours
at the Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193-0520; telephone: (817)
222-5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this proposal must submit, with
those comments, a self-addressed,
stamped, postcard containing the
following statement: “Comments to
Airspace Docket No. 2000-ASW-20.”
The postcard will be date and time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in the
light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, Southwest Region
Federal Aviation Administration, 2601
Meacham Boulevard, Fort Worth, TX,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Fort Worth, TX
76193-0520. Communications must

identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should also request a copy of
Advisory Circular No. 11-2A that
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to
establish Class D airspace, controlled
airspace extending upward from the
surface to but not including 1,600 feet
mean sea level (MSL), within a 4.4-mile
radius of the Shreveport Downtown
Airport, Shreveport, LA. An air traffic
control tower will provide air traffic
control services for pilots operating at
Shreveport Downtown Airport. The
intended effect of this proposal is to
provide adequate controlled airspace for
aircraft operating in the vicinity of
Shreveport Downtown Airport,
Shreveport, LA.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class D airspace
areas are published in Paragraph 5000 of
FAA Order 7400.9H, Airspace
Designations and Reporting Points,
dated September 1, 2000, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:
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PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 5,000 Class D airspace areas.
* * * * *

ASWTX D Shreveport Downtown Airport,
LA [New]

Shreveport Downtown Airport, LA

(Lat. 32°32'25"N., long. 93°44'42"W.)
Shreveport, Barksdale AFB, LA

(Lat. 32°0'07"N., long. 93°39'46"W.)
Shreveport Regional Airport, LA

(Lat. 32°26'48"N., long. 93°49'32"W.)

That airspace extending upward from the
surface to but not including 1,600 feet MSL
within a 4.4-mile radius of Shreveport
Downtown Airport, excluding that airspace
within the Barksdale AFB, LA and
Shreveport Regional Airport, LA Class C
Airspace areas. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport Facility Directory.

* * * * *

Issued in Fort Worth, TX on December 8,
2000.

Robert N. Stevens,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 00-32515 Filed 12—22—-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 31, 35, 36, 40, 301, 601
[REG-107176-00]

RIN 1545-AY10

Removal of Federal Reserve Banks as
Federal Depositaries

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations which remove the

Federal Reserve banks as authorized
depositaries for Federal tax deposits.
The regulations affect taxpayers who
make Federal tax deposits using paper
Federal Tax Deposit (FTD) coupons
(Form 8109) at Federal Reserve banks.
DATES: Written or electronically
generated comments and requests for a
public hearing must be received by
March 26, 2001.

ADDRESSES: Send submissions to: CC
(REG-107176-00), room 5226, Internal
Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC (REG-107176-00), Courier’s
Desk, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC. Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs”’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
regslist.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Brinton T. Warren, (202) 622—4940;
concerning submissions of comments
and requests for a public hearing,
Treena Garrett of the Regulations Unit at
(202) 622—7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains proposed
amendments to 26 CFR parts 1, 31, 35,
36, 40, 301, and 601 relating to Federal
tax deposits under section 6302(c) of the
Internal Revenue Code (Code). Section
6302(c) provides that the Secretary may
authorize Federal Reserve banks, and
incorporated banks, trust companies,
domestic building and loan
associations, or credit unions that are
depositaries or financial agents of the
United States, to receive any tax
imposed under the internal revenue
laws, in such manner, at such times,
and under such conditions as the
Secretary may prescribe. Pursuant to
this authority, various regulations
provide that Federal Reserve banks, as
well as other authorized financial
institutions, may receive certain Federal
tax deposits.

In cooperation with the Treasury
Department’s Financial Management
Service (FMS), the Federal Reserve
System has been streamlining its
Treasury Tax and Loan (TT&L)
Operation to respond to the fact that the
overwhelming majority of Federal Tax
Deposits (FTDs) are now received
electronically. The widespread adoption

of electronic deposits by taxpayers is an
important aspect of improving the
efficiency, reliability, and cost-
effectiveness of the Treasury
Department’s financial management. In
general, compared to the universe of all
tax deposits, the percentage of FTDs
made with paper coupons has
significantly declined. FTDs made with
paper coupons at Federal Reserve banks
now constitute only a tiny percentage of
all tax deposits. For example, in Fiscal
Year 1999, of the approximately 100
million Federal tax deposits, made by
paper coupon and electronically, only
about 270,000, or less than one half of
one percent, were paper coupons
presented at Federal Reserve banks.
Additionally, the number of paper
coupons presented at Federal Reserve
banks has declined over twenty-five
percent since 1997.

The Treasury Department has
developed an array of other deposit
options that are more convenient for
taxpayers to use, and more economical
to process, than deposits with Federal
Reserve banks. For example, taxpayers
may use their touch tone telephone or
personal computer to make deposits 24
hours a day through the Electronic
Federal Tax Payment System (EFTPS).
For those taxpayers who still prefer
paper coupons over electronic deposits,
there are now more than 10,000
financial institutions nationwide that
are designated as TT&L depositaries
where taxpayers may make FTD
deposits using paper coupons.

In response to the declining number
of deposits being made with paper
coupons at Federal Reserve banks, the
Federal Reserve Bank of St. Louis was
selected, effective May 1, 2000, to serve
as the only Federal Reserve bank
accepting FTDs. Even after this
consolidation, however, it is no longer
cost-effective for the Federal Reserve
bank in St. Louis to process the small
number of paper coupons it receives
annually. Accordingly, these proposed
regulations remove all Federal Reserve
banks as depositaries for Federal taxes.
To mitigate any difficulties for those
taxpayers who still do not wish to use
the deposit alternatives discussed
above, the Treasury Department has
authorized a financial agent to receive
and process FTD payments through the
mail, thereby maintaining a mail-in
alternative for taxpayers who do not
have an account with an authorized
financial institution and who do not
wish to use EFTPS. The address for this
mail-in alternative is Financial Agent,
Federal Tax Deposit Processing, P.O.
Box 970030, St. Louis, Missouri, 63197.
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Proposed Effective Date

The regulations, as proposed, apply to
any deposits of Federal taxes made after
the date of publication of a Treasury
decision adopting these rules as final
regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and 8 copies)
and electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits comments. If
a public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Brinton T. Warren of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

26 CFR Part 35

Employment taxes, Income taxes,
Reporting and recordkeeping
requirements.

26 CFR Part 36

Employment taxes, Foreign relations,
Reporting and recordkeeping
requirements, Social security.

26 CFR Part 40

Excise taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 601

Administrative practice and
procedure, Freedom of information,
Reporting and recordkeeping
requirements, Taxes.

Proposed Amendments to the
Regulations

Accordingly, and under the authority
of 26 U.S.C. 7805 and 5 U.S.C. 301, 26
CFR parts 1, 31, 35, 36, 40, 301 and 601
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.6302-1 [Amended]

Par. 2. Section 1.6302-1 is amended
by removing the fifth sentence in
paragraph (b)(1).

§1.6302-2 [Amended]

Par. 3. Section 1.6302-2 is amended
by removing the third sentence in
paragraph (b)(1).

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Par. 4. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§31.6302-1 [Amended]

Par. 5. Section 31.6302—1 is amended
by removing the fourth sentence in
paragraph (i)(3).

§31.6302 [Amended]

Par. 6. Section 31.6302(c)-3 is
amended by removing the third
sentence in paragraph (b)(2).

PARTS 1, 31, 35, 36, 40, 301, 601—
[AMENDED]

Par. 7. In the list below, for each
section indicated in the left column,
remove the language in the middle
column and add, if any, the language in
the right column:

Section

Remove

Add

1.1461-1(a), effective January 1, 2001
1.1502-5(8)(L) wrvovvrveerireeresreesreererees e
1.6151-1(d)(1)
1.6302-1(b)(1) fourth sentence

1.6302-1(b)(1) (as amended by paragraph 2)
fifth sentence.
1.6302-2(a)(1)(i)
1.6302-2(a)(1)(ii)
1.6302-2(a)(1)(iv)
1.6302-2(b)(1) second sentence

1.6302-2(b)(1) (as amended by paragraph 3)
third sentence.

1.6302-3(a)

31.6071(a)-1(a)(1)

a Federal reserve bank or

commercial dispositary or Federal Reserve
Bank.

Federal Reserve Banks or

214 or, at the election of the corporation, to a
Federal Reserve bank.

the Federal Reserve bank or

a Federal Reserve bank or

a Federal Reserve bank or

a Federal Reserve bank or

214 or, at the election of the withholding
agent, to a Federal Reserve bank.

the Federal Reserve bank or

or with a Federal Reserve Bank

or by a Federal Reserve bank

an
financial institution

203

an
an
an
203

203
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Section

Remove

Add

31.6071(a)-1(c)
31.6151-1(b)
31.6302-1(c)(1)
31.6302-1(c)(2)(i) ...
31.6302-1(c)(3)
31.6302-1(i)(3)

31.6302-1(i)(5)
31.6302(c)-2A(b)(2)() ..
31.6302(c)-2A(b)(3)
31.6302(c)-3(a)(1)(i) ...
31.6302(c)-3(a)(1)(ii) ....
31.6302(c)-3(a)(3)
31.6302(c)-3(b)(2) second sentence

31.6302(c)-3(b)(2) (as amended by paragraph
6) third sentence.
35.3405-1T(e—10)
36.3121(1)(10)-4
40.6302(c)-1(d)(1)
301.6302-1(a)

301.6302-1(b)(1)

301.6302—1(D)(2) .eeeverreeeerieeienieeee e
301.9100-5T(c)(3)
601.401(a)(5) heading
601.401(a)(5)(iii) first sentence
601.401(a)(5)(iii) second sentence ....
601.401(a)(5)(iv)

a Federal Reserve bank or by
Federal Reserve banks and
a Federal Reserve bank or ....
a Federal Reserve bank or ....
a Federal Reserve bank or
214 or, at the election of the employer, to a
Federal Reserve bank.
the Federal Reserve bank or
with a Federal Reserve bank or ...
with a Federal Reserve bank or
with a Federal Reserve bank or
with a Federal Reserve bank or
with a Federal Reserve bank or
214 or, at the election of the employer, to a
Federal Reserve bank.
the Federal Reserve bank or

a Federal Reserve Bank or

a Federal Reserve bank or

(214) or to a Federal Reserve bank

Federal Reserve banks and authorized com-
mercial banks.

Federal Reserve banks or authorized com-
mercial banks.

Federal Reserve banks or authorized com-
mercial banks.

Federal Reserve banks and

Federal Reserve banks and ..

a Federal Reserve bank or ....

a Federal Reserve bank or

a Federal Reserve bank or a financial institu-
tion authorized in accordance with Treasury
Department Circular No. 1079, revised, to
accept remittances of these taxes for trans-
mission to a Federal Reserve bank.

an
an
an
203

203

an
(203)
authorized financial institutions

authorized financial institutions

authorized financial institutions

an
an
an authorized financial institution

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 00-32568 Filed 12—-22-00; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[Notice No. 909; Re: Notice No. 903]
RIN 1512-AA07

Extension of the Comment Period of
the Proposed California Coast
Viticultural Area (2000R—-166P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This notice extends the
comment period for Notice No. 903,
published in the Federal Register on
September 26, 2000, regarding the
establishment of the California Coast
viticultural area. ATF has received a
request to extend the comment period in

order to provide sufficient time for all
interested parties to respond to the
notice.

DATES: Written comments must be
received by April 25, 2001.

ADDRESSES: Send written comments to:
Chief, Regulations Division, Bureau of
Alcohol, Tobacco and Firearms, PO Box
50221, Washington, DC 20091-0221
(Attn: Notice No. 903).

FOR FURTHER INFORMATION CONTACT: Tom
Busey, Regulations Division, Bureau of
Alcohol, Tobacco and Firearms, 650
Massachusetts Avenue, NW,
Washington DC, 20226, (202) 927—8095.
SUPPLEMENTARY INFORMATION:

Background

On September 26, 2000, ATF

published a notice of proposed
rulemaking in the Federal Register
soliciting comments from the public and
industry. The notice proposed to
establish the California Coast
viticultural area. The comment period
for Notice No. 903 closes on December
26, 2000.

However, ATF received two requests

to extend the comment period. One
request was from the Wine Institute and
one request was received from the office
of Dickenson, Peatman and Fogarty,

representing the Napa Valley Vintners
Association (NVVA). The Wine Institute
believes that the current comment
period is insufficient to conduct a
thorough analysis and review of the
complex data in order to support or
deny the establishment of this
viticultural area and requests an
additional 120 days. The NVVA is also
requesting an additional 120 days to
comment, in order to study and respond
to the petitioner’s submission.

In consideration of the above, ATF
finds that an extension of the comment
period is warranted and is extending the
comment period until April 25, 2001.

Disclosure

Copies of Notice 903 and written
comments will be available for public
inspection during normal business
hours at: ATF Reference Library, Liaison
and Public Information, Room 6480, 650
Massachusetts Avenue, NW,
Washington, DC.

Drafting Information

The author of this document is Nancy
Kern, Regulations Division, Bureau of
Alcohol, Tobacco, and Firearms.
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List of Subjects in 27 CFR Part 9
Administrative practices and

procedures, Consumer protection,

Viticultural areas, and Wine.
Authority and Issuance: This notice

extending the comment period for the

California Coast viticultural area is issued

under the authority of 27 U.S.C. 205.
Signed: December 19, 2000.

Bradley A. Buckles,

Director.

[FR Doc. 00-32821 Filed 12—-22-00; 8:45 am]

BILLING CODE 4810-31-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022, 4022B, 4044
RIN 1212-AA82

PBGC Benefit Payments

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Proposed rule.

SUMMARY: The PBGC proposes to amend
its regulations to make various changes
in how it pays benefits, including giving
participants more choices of annuity
benefit forms, clarifying what it means
to be able to “retire” under plan
provisions for certain purposes under
Title IV of ERISA, and adding rules on
who will get certain payments the PBGC
owes to a participant at the time of
death.

DATES: Comments must be received on
or before February 26, 2001.

ADDRESSES: Comments may be mailed to
the Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026, or delivered to Suite 340 at
the above address. Comments also may
be sent by Internet e-mail to
reg.comments@pbgc.gov. Comments
will be available for public inspection at
the PBGC’s Communications and Public
Affairs Department, Suite 240.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, or Catherine B. Klion,
Attorney, Office of the General Counsel,
PBGC, 1200 K Street, NW., Washington,
DC 20005-4026; 202—326—4024. (For
TTY/TDD users, call the Federal relay
service toll-free at 1-800—-877-8339 and
ask to be connected to 202-326—4024.)
SUPPLEMENTARY INFORMATION: The PBGC
proposes to amend its regulations to
address several issues under its
regulations on Benefits Payable in
Terminated Single-Employer Plans (part
4022), Aggregate Limits on Guaranteed
Benefits (part 4022B), and Allocation of

Assets in Single-Employer Plans (part
4044).

Form of Payment by PBGC

The PBGC pays benefits to
participants when an underfunded
single-employer defined benefit plan
terminates under Title IV of ERISA and
the PBGC becomes trustee. If a
participant’s benefit is already in pay
status, the PBGC continues to pay the
benefit (subject to the limitations in
Title IV of ERISA) in the form being
paid. But for those participants whose
benefits are not yet in pay status, the
PBGC pays non-de minimis benefits
(i.e., benefits with a lump-sum value
exceeding $5,000) in the form the plan
would have paid in the absence of an
election, typically a joint-and-50%
spousal survivor annuity (for married
participants) or a straight-life annuity
(for unmarried participants and married
participants who, with spousal consent,
waive the joint-and-survivor annuity). If
a married participant dies before
starting to receive benefits from the
PBGC, the PBGC pays a qualified pre-
retirement survivor annuity to the
participant’s spouse. The PBGC does not
pay benefits in lump-sum form except
in limited circumstances (primarily
where it cashes out a de minimis
benefit).

Many participants would welcome
the PBGC’s offering them choices of
other annuity benefit forms and
allowing them to designate non-spouse
beneficiaries. With today’s technology,
it is now feasible for the PBGC to offer
a menu of optional forms.

New Benefit Options

The PBGC proposes to revise its
benefit payment regulation (part 4022)
to provide participants (and
beneficiaries) whose benefits are not yet
in pay status with more choices of
annuity benefit forms. Under new
§4022.8, the PBGC would be able to
offer the following optional annuity
forms: straight-life annuity, 5-year
certain-and-continuous annuity, 10-year
certain-and-continuous annuity, 15-year
certain-and-continuous annuity, joint-
and-50%-survivor annuity, joint-and-
75%-survivor annuity, joint-and-100%-
survivor annuity, and joint-and-50%-
survivor-‘‘pop-up’’ annuity (i.e., an
annuity form under which the
participant’s benefit “pops up” to the
unreduced level if the beneficiary dies
before the participant). The PBGC
currently intends to offer all of the
specified forms in all plans, regardless
of whether a particular form is available
under a particular plan. The PBGC
would have discretion under the
regulation to make available other

annuity options. The PBGC anticipates
that it would exercise this discretion
only with respect to all plans or a
category of plans, not just with respect
to a particular plan.

A participant who is married on the
annuity starting date would need
spousal consent to elect any of the
optional forms. Either a married
participant (with spousal consent) or an
unmarried participant could designate a
non-spouse beneficiary to receive
survivor benefits under any optional
joint-life or other annuity form under
which payments may continue after the
participant’s death (e.g., a 5-year
certain-and-continuous annuity). In the
case of a joint-life annuity, a participant
could designate only a natural person
(i.e., a living individual, not an
organization or other entity) as a
beneficiary.

If a participant designated a much
younger non-spouse beneficiary to
receive survivor benefits under a joint-
and-survivor annuity, the value of the
survivor benefit might be so large
relative to the value of the entire benefit
that the survivor benefit would not be
an “incidental death benefit” under
Treas. Reg. § 1.401.1(b)(1)(i). If so, the
PBGC would not pay the form elected,
but would generally instead offer a
modified version of that form (e.g., offer
a 46% survivor annuity instead of the
50% survivor annuity elected) to ensure
that the death benefit would be an
“incidental death benefit.”

Determination of Benefit Amounts

The PBGC would determine the
amount of the benefit in an optional
form elected by a participant by first
determining the annuity benefit that it
would pay the participant under Title
IV of ERISA in the following form:

o If the participant (regardless of marital
status) elected to receive a joint-and-survivor
optional form from the PBGC, the PBGC
would start with the joint-and-survivor form
that the plan would have paid to a married
participant in the absence of an election
under the plan. (The PBGC would base this
starting benefit on the ages of the participant
and of the participant’s designated
beneficiary at the annuity starting date.)

« If the participant (regardless of marital
status) elected to receive a single-life optional
form from the PBGC, the PBGC would start
with the single-life form that the plan would
have paid to an unmarried participant in the
absence of an election under the plan. (For
this purpose, a certain-and-continuous
annuity is a single-life form.)

The PBGC would convert this starting
benefit to the optional annuity form the
participant or beneficiary chose, using
PBGC factors based on: (1) the GAM-83
unisex mortality table currently
specified for minimum lump sums
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under IRC section 417(e)(3) and ERISA
section 205 (see Rev. Rul. 95-6)
(regardless of whether the mortality
assumption is later changed under IRC
section 417(e)(3) and ERISA section
205); and (2) a six percent interest rate.

Because the starting benefit would
depend on whether the participant
chose a joint-and-survivor optional form
or a single-life optional form—rather
than on whether the participant is
married or unmarried—an unmarried
participant who elected to receive a
joint-and-survivor optional form would
receive the same subsidy as a married
participant who received a joint-and-
survivor form. (This differs from the
situation under the current regulation,
where an unmarried participant does
not receive any subsidy included in the
form the plan would have paid, in the
absence of an election, to a married
participant.)

Beneficiaries

For simplicity, this discussion refers
to benefits the PBGC would pay to
participants. It applies equally to
benefits the PBGC would pay to
beneficiaries of participants who die
before entering pay status or to alternate
payees with a separate interest under a
qualified domestic relations order,
except that such beneficiaries or
alternate payees could elect only an
optional single-life annuity form.

Applicability
The PBGC would make the optional
benefit forms available for benefits that

are not yet in pay status as of the
effective date of the amendment.

“Earliest PBGC Retirement Date”

The earliest date a participant could
“retire” under a plan can have several
consequences under Title IV of ERISA:

* It can affect whether the participant’s
benefit is in priority category 3 in the asset
allocation scheme under ERISA section 4044.
(Priority category 3 gives priority to, among
others, participants who could have “retired”
three years before the plan’s termination date
but did not do so). See Application to
Priority Category 3 Benefits.

It governs when the participant is first
eligible to be placed in pay status by the
PBGC. See Application to Time of Payment.

* It is used as part of the methodology for
determining the “expected retirement age”
assumption the PBGC uses to value a
participant’s benefit. See Application to
Expected Retirement Age Assumption.

The PBGC’s determination of the
earliest date a participant could “‘retire”
under a plan can affect not only the
participant for whom the determination
is made, but other participants, the
employer, and premium payers.
Whether an earlier or later date favors

a particular interest depends on the
facts and circumstances of the plan
termination.

The PBGC has been making
determinations about the earliest date a
participant could ‘“‘retire” under a plan
on a case-by-case basis. In many cases,
the issue is straightforward because the
plan provides for early or normal
retirement starting at a point (e.g., early
retirement at age 55) that clearly would
qualify as retirement. However, because
plan designs have been evolving in
recent years, the PBGC anticipates that
case-by-case decision-making in this
area will become increasingly difficult.

A growing number of plans have been
offering consensual lump sums upon
separation regardless of age (e.g., at age
23) and are therefore required to offer a
qualified joint-and-survivor annuity
commencing immediately. See Treas.
Reg. § 1.417(e)-1(b). Some plans do not
use the word “retirement,” even to
describe a separation that commonly
would be viewed as a retirement, while
other plans specify “normal retirement
age” as the age reached after five years
of service.

The PBGC does not believe it would
be appropriate to determine the earliest
retirement date for PBGC purposes
simply by looking at the availability of
a consensual lump sum or immediate
annuity or at plan labels. Doing so
would treat any separation that gives
rise to the availability of a consensual
lump sum or immediate annuity as if it
were a retirement. Among other things,
this would give priority category 3
status to many participants who are not
close to retirement, thereby significantly
diluting priority category 3 protection
for those persons Congress intended to
protect.

On the other hand, where a
participant is old enough or has enough
service, the PBGC believes that treating
a separation as a retirement would be
consistent with the statutory scheme.
Thus, it generally would be appropriate
in a plan, such as a cash balance plan,
that pays benefits upon any separation
but never treats a separation before
normal retirement age as a retirement, to
treat some separations before normal
retirement age as retirements.

To provide guidance and to reduce
the need for case-by-case decision-
making, the PBGC proposes to add rules
on what it means to retire under plan
provisions for purposes of the
termination insurance program.

Definition

The proposed regulation introduces
the concept of the Earliest PBGC
Retirement Date. The Earliest PBGC
Retirement Date for a participant would

be the earliest date on which the
participant could “‘retire” for certain
purposes under Title IV of ERISA. It
would distinguish between a participant
who could receive an immediate
annuity simply because he or she
separated from service and a participant
whose benefit is payable on account of
retirement.

To help explain the Earliest PBGC
Retirement Date, this preamble uses
“earliest annuity date” to refer to the
earliest date under plan provisions on
which the participant could separate
from service with the right to receive an
immediate annuity, including where, as
discussed above, an immediate annuity
option is required because the plan
provides a consensual lump sum option.

If the “earliest annuity date” is on or
after the date the participant reaches age
55, the Earliest PBGC Retirement Date
would be the “earliest annuity date.”
For example, if the “earliest annuity
date” is age 57, the Earliest PBGC
Retirement Date would be the date the
participant reaches age 57. However, if
the “earliest annuity date” is before the
date the participant reaches age 55, the
Earliest PBGC Retirement Date would be
the date the participant reaches age 55,
unless the PBGC determines, under a
facts and circumstances test, that the
participant could retire on an earlier
date. (The PBGC chose age 55 both
because it is a common early retirement
age for plans and because separation at
age 55 or later is frequently viewed as
retirement.)

Under the facts and circumstances
test, the PBGC would consider whether
the participant could retire for purposes
of ERISA section 4044(a)(3)(B) (which
gives priority in the asset allocation
upon plan termination to the benefits of
persons who retired or could have
retired three years before the plan’s
termination date). In making this
determination, the PBGC would look at
plan provisions, the age at which
employees customarily retire (under the
particular plan or in the particular
company or industry, as appropriate),
and all other relevant considerations. A
participant’s ability to receive an
immediate annuity upon separation at a
particular age or a plan’s reference to a
separation from service at a particular
age as a “‘retirement” would not be
controlling. However, in no
circumstances could the Earliest PBGC
Retirement Date determined under the
facts and circumstances be earlier than
the earliest annuity date.

Examples

* A plan’s normal retirement age is age 65.
The plan does not offer a consensual lump
sum or an immediate annuity upon
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separation before normal retirement age. The
Earliest PBGC Retirement Date for a
participant would be the date the participant
reaches age 65.

* A plan’s normal retirement age is age 65.
The plan specifies an early retirement age of
60 but offers an immediate annuity upon
separation regardless of age. The Earliest
PBGC Retirement Date for a 35-year old
participant would be the date the participant
reaches age 55, unless the PBGC determines
under the facts and circumstances that the
participant could “retire”” for purposes of
ERISA section 4044(a)(3)(B) on an earlier
date, in which case the earliest PBGC
retirement age would be that earlier date.

* A plan’s normal retirement age is age 60.
The plan specifies an early retirement age of
50 but offers an immediate annuity upon
separation regardless of age. The Earliest
PBGC Retirement Date for a 35-year-old
participant would be the date the participant
reaches age 55, unless the PBGC determines
under the facts and circumstances that the
participant could retire for purposes of
ERISA section 4044(a)(3)(B) on an earlier
date, in which case the Earliest PBGC
Retirement Date would be that earlier date.
For example, if it were common for
participants to retire at age 50, the PBGC
could determine that the Earliest PBGC
Retirement Date for the participant would be
the date the participant reaches age 50.

* A plan’s normal retirement age is age 65.
The plan offers an immediate annuity upon
separation regardless of age and a fully-
subsidized annuity upon separation with 30
years of service. The Earliest PBGC
Retirement Date for a 35-year-old participant
would be the date the participant reaches age
55, unless the PBGC determines under the
facts and circumstances that the participant
could retire for purposes of ERISA section
4044(a)(3)(B) on an earlier date, in which
case the Earliest PBGC Retirement Date
would be that earlier date. In this example,
the PBGC generally would determine under
the facts and circumstances that a participant
could retire for purposes of ERISA section
4044(a)(3)(B) on the date the participant
becomes eligible for this ““30-and-out”
benefit, regardless of the participant’s age
(e.g., the date a 48-year-old participant who
started work at age 18 completes 30 years of
service). If so, that date would be the
participant’s Earliest PBGC Retirement Date
(if it is before the date the participant reaches
age 55).

Application to Priority Category 3
Benefits

The PBGC would use the Earliest
PBGC Retirement Date in determining
what benefits are in priority category 3
of ERISA section 4044. Under that
statutory provision, plan assets available
to pay benefits under a terminated plan
are allocated to various priority
categories. ERISA provides that the
third priority category, which comes
ahead of most guaranteed benefits,
consists of: (1) Annuity benefits that
were in pay status before the beginning
of the 3-year period ending on the
termination date, and (2) annuity

benefits that would have been in pay
status as of the beginning of the three-
year period if the participant had
“retired”” before the beginning of that 3-
year period.

The existing asset allocation
regulation (part 4044) describes the
second eligibility test for priority
category 3 protection under ERISA as
“annuity benefits that could have been
in pay status for participants who were
eligible to receive annuity benefits”
before the beginning of the 3-year
period. The PBGC’s longstanding
interpretation of this language is that it
applies only to those annuity benefits
that could have been in pay status
before the beginning of the 3-year period
because the participant could have
“retired” within the usual meaning of
that word. The PBGC proposes to use
the Earliest PBGC Retirement Date for
purposes of determining whether a
participant could have retired before the
beginning of the 3-year period and thus
meets the second eligibility test for
priority category 3 protection.

Applicability: The new definition
would apply to benefits in plans with
termination dates on or after the
effective date of the amendment. The
PBGC will continue to apply its existing
facts and circumstances test to benefits
in plans with termination dates before
the effective date of the amendment.

Application to Time of Payment

Another area where the PBGC
proposes to use the Earliest PBGC
Retirement Date would be to determine
when participants would first be able to
receive retirement benefits in annuity
form from the PBGC. Under new
§4022.10, the PBGC would make these
benefits available (subject to the PBGC’s
rules for starting payment of benefits) to
a participant starting on his or her
Earliest PBGC Retirement Date or, if
later, on the plan’s termination date.

Applicability: The new rules would
apply to participants who are not yet in
pay status as of the effective date of the
amendment.

Application to Expected Retirement
Age Assumption

Finally, the PBGC proposes to use the
Earliest PBGC Retirement Date in
determining a participant’s “‘expected
retirement age” assumption under the
PBGC’s valuation regulation
(§§ 4044.55—.57). Under the current
regulation, the expected retirement age
assumption and, therefore, the value of
a participant’s benefits for purposes of
ERISA section 4044 can depend on the
“earliest age at which the participant
can retire under the terms of the plan”
(see definition of “earliest retirement

age at valuation date” in 29 CFR
4044.2). The PBGC proposes to use the
participant’s age at his or her Earliest
PBGC Retirement Date as the age at
which the participant can retire for this
purpose.

Applicability: The new rules would
apply to benefits in plans with
termination dates on or after the
effective date of the amendment. The
PBGC will continue to apply its existing
facts and circumstances test to benefits
in plans with termination dates before
the effective date of the amendment.

Certain Payments Owed Upon Death

When a participant dies, the PBGC
occasionally may have paid too much of
the benefit or too little of the benefit that
was due the participant during the
participant’s life. If the PBGC paid too
much, there is an overpayment owed to
the PBGC at the time of the participant’s
death. If the PBGC paid too little, there
is an underpayment owed to the
participant at the time of the
participant’s death. In either case, the
PBGC needs to determine not only the
amount of the overpayment or
underpayment, but the person(s) it will
seek to collect from or will pay.

For simplicity, this discussion refers
to benefits the PBGC owes to a
participant at the time