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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 929
[Docket No. FV00-929-6 FIR]

Cranberries Grown in the States of
Massachusetts, et al.; Temporary
Suspension of Provisions in the Rules
and Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule that
suspended certain sections in the rules
and regulations to shorten the appeals
procedure for growers who disagree
with their sales history determination
made by the Cranberry Marketing
Committee (Committee) for the 2000/
2001 marketing season. Due to the
lateness of the season, and the
numerous appeals received, the
Committee recommended that review of
the subcommittee’s determination by
the full Committee be suspended to
shorten the appeal process during the
current season. This time savings
allowed the Committee to inform
growers more timely how many
cranberries handlers could purchase
under this season=s volume regulation
and facilitated grower harvesting
decisions.

EFFECTIVE DATE: January 22, 2001.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, DC Marketing Field Office,
Fruit and Vegetable Programs, AMS,
USDA, Suite 2A04, Unit 155, 4700 River
Road, Riverdale, Maryland 20737,
telephone: (301) 734-5243, Fax: (301)
734-5275; or George Kelhart, Technical
Advisor, Marketing Order

Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; telephone: (202) 720-2491,
Fax: (202) 720-5698. Small businesses
may request information on complying
with this regulation by contacting Jay
Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
929, as amended (7 CFR part 929),
regulating the handling of cranberries
grown in Massachusetts, Rhode Island,
Connecticut, New Jersey, Wisconsin,
Michigan, Minnesota, Oregon,
Washington, and Long Island in the
State of New York, hereinafter referred
to as the order. The marketing order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not

later than 20 days after the date of the
entry of the ruling.

This rule finalizes an interim final
rule that temporarily suspended,
through November 15, 2000, provisions
in §929.125 of the rules and regulations
(65 FR 42598, July 11, 2000) to shorten
the sales history appeal process for the
2000/2001 marketing season. The
Committee is responsible for calculating
each grower’s sales history on an annual
basis. The appeals process includes
three levels of review, a review by the
appeals subcommittee of the Committee,
the full Committee, and finally the
Secretary of Agriculture. Due to the
lateness of the season, and the
numerous appeals received from
growers, the Committee unanimously
recommended that the review by the
Committee be suspended for the 2000/
2001 season. This allowed growers to
take their appeals directly to the
Secretary for a final decision. The
Committee unanimously recommended
this action at its August 28, 2000,
meeting.

Section 929.48 of the order and
§929.149 of the rules and regulations
describe how the Committee computes
a sales history for each grower. There
are different computations used
depending on the number of years a
grower has been producing on such
acreage. The Committee has been
updating growers’ sales histories each
season. The Committee accomplishes
this by using information submitted by
the grower on a production and
eligibility report filed with the
Committee. The Committee established
a review procedure in § 929.125 of the
rules and regulations for growers who
disagree with the Committee’s
computation.

Currently, §929.125 (65 FR 42598;
July 11, 2000) provides that a grower
may appeal to an appeals subcommittee
within 30 days of receipt of the
Committee’s determination of his/her
sales history. If the grower is not
satisfied with the subcommittee’s
decision, the grower may further appeal
to the full Committee. Such grower must
notify the full Committee of his or her
appeal within 15 days after notification
of the subcommittee’s decision. The
Committee has 15 days to review the
appeal. The grower may further appeal
to the Secretary, within 15 days after
notification of the full Committee’s
findings, if the grower is not satisfied
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with the Committee’s decision. All
decisions by the Secretary are final.

A volume regulation has been
implemented for the 2000-2001
cranberry crop to address an oversupply
situation currently being experienced by
the industry. The Committee
determined the best method of volume
control to be the producer allotment
program which provides for an annual
marketable quantity and allotment
percentage. Marketable quantity is
defined as the number of pounds of
cranberries needed to meet total
demand and to provide for an adequate
carryover into the next season. The
allotment percentage equals the
marketable quantity divided by the total
of all growers’ sales histories. The
Committee is responsible for calculating
each grower’s sales history on an annual
basis.

The appeals procedure described
above could take 60 or more days to
complete, and the number of appeals
received for the season was large. At the
Committee meeting on August 28, 2000,
the appeals committee reviewed about
150 grower appeals, and more needed to
be reviewed at this level.

Due to the lateness of the season, and
the numerous appeals received, the
Committee recommended that the
review by the full Committee be
suspended from the procedures to
shorten the process. This was intended
to allow growers to take their appeals
directly to the Secretary for a final
decision if they were not satisfied with
the appeals subcommittee’s
determinations. To date all such appeals
have been reviewed by the appeals
subcommittee and reviewed and acted
upon by the Secretary, if warranted.

The Committee recommended that the
full Committee review step be
temporarily suspended through
November 15, 2000, to expedite the
process for the current harvest. The
complete procedures will be available to
growers next season, if needed.

The Regulatory Flexibility Act and
Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules thereunder, are unique in
that they are brought about through

group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 20 handlers
of cranberries who are subject to
regulation under the order and
approximately 1,100 producers of
cranberries in the regulated area. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. The majority of cranberry
handlers and producers may be
classified as small businesses.

This rule finalizes an interim final
rule that temporarily suspended
provisions in § 929.125 of the rules and
regulations regarding the appeals
procedure for growers who disagree
with their sales history determination
made by the Cranberry Marketing
Committee. The Committee is
responsible for calculating each
grower’s sales history on an annual
basis. The appeals process includes a
review by the appeals subcommittee,
the full Committee, and finally the
Secretary. Due to the lateness of the
season, and the numerous appeals
received, the Committee recommended
that the review by the full Committee be
suspended from the procedures to
shorten the process.

This suspension action allowed
growers, who filed appeals, to know
their sales histories and annual
allotments sooner. Handlers need this
information to plan their acquisitions
throughout this crop year under volume
regulation. In addition, the Committee
received over 200 appeals and needed to
act on them quickly to render decisions
as soon as possible. To date all such
appeals have been reviewed by the
appeals subcommittee and reviewed
and acted upon by the Secretary, if
warranted.

The Committee discussed the
alternative of delegating the
Committee’s review to the appeals
subcommittee, however, such action is
not authorized under the rules and
regulations. The Committee also
discussed not revising the rules and
regulations, however, this would not
have allowed growers to know their
sales histories and annual allotment as
promptly as possible.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large cranberry
handlers. As with all Federal marketing
order programs, reports, and forms are
periodically reviewed to reduce

information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Further, the Committee’s meeting was
widely publicized throughout the
cranberry industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the August 28,
2000, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons were invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

An interim final rule concerning this
action was published in the Federal
Register on September 14, 2000. Copies
of the rule were mailed by the
Committee’s staff to all Committee
members and handlers. In addition, the
rule was made available through the
Internet by the Office of the Federal
Register. That rule provided for a 60-day
comment period which ended
November 13, 2000. No comments were
received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that finalizing the interim final rule,
without change, as published in the
Federal Register (65 FR 55436,
September 14, 2000) will tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 929

Cranberries, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 929—CRANBERRIES GROWN IN
THE STATES OF MASSACHUSETTS,
RHODE ISLAND, CONNECTICUT, NEW
JERSEY, WISCONSIN, MICHIGAN,
MINNESOTA, OREGON,
WASHINGTON, AND LONG ISLAND IN
THE STATE OF NEW YORK

Accordingly, the interim final rule
amending 7 CFR part 929 which was
published at 65 FR 55436 on September
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14, 2000, is adopted as a final rule
without change.

Dated: December 19, 2000.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 00-32715 Filed 12—21-00; 8:45 am]
BILLING CODE 3410-02—P

FEDERAL RESERVE SYSTEM
12 CFR Part 203

[Regulation C; Docket No. R—1093]
Home Mortgage Disclosure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation C (Home
Mortgage Disclosure). The Board is
required to adjust annually the asset-
size exemption threshold for depository
institutions based on the annual
percentage change in the Consumer
Price Index for Urban Wage Earners and
Clerical Workers. The present
adjustment reflects changes for the
twelve-month period ending in
November 2000. During this period, the
index increased by 3.4 percent; as a
result, the threshold is increased to $31
million. Thus, depository institutions
with assets of $31 million or less as of
December 31, 2000, are exempt from
data collection in 2001.

EFFECTIVE DATE: January 1, 2001. This
rule applies to all data collection in
2001.

FOR FURTHER INFORMATION CONTACT:
Kathleen C. Ryan, Senior Attorney,
Division of Consumer and Community
Affairs, at (202) 452—-3667; for users of
Telecommunications Device for the Deaf
(TDD) only, contact Janice Simms at
(202) 872-4984.

SUPPLEMENTARY INFORMATION: The Home
Mortgage Disclosure Act (HMDA; 12
U.S.C. 2801 et seq.) requires most
mortgage lenders located in
metropolitan areas to collect data about
their housing-related lending activity.
Annually, lenders must file reports with
their federal supervisory agencies and
make disclosures available to the public.
The Board’s Regulation C (12 CFR part
203) implements HMDA.

Provisions of the Economic Growth
and Regulatory Paperwork Reduction
Act of 1996 (codified at 12 U.S.C.
2808(b)) amended HMDA to expand the
exemption for small depository

institutions. Prior to 1997, HMDA
exempted depository institutions with
assets totaling $10 million or less, as of
the preceding year end. The statutory
amendment increased the asset-size
exemption threshold by requiring a one
time adjustment of the $10 million
figure based on the percentage by which
the Consumer Price Index for Urban
Wage Earners and Clerical Workers
(CPIW) for 1996 exceeded the CPIW for
1975, and provided for annual
adjustments thereafter based on the
annual percentage increase in the CPIW.
The one-time adjustment increased the
exemption threshold to $28 million for
1997 data collection.

Section 203.3(a)(1)(ii) of Regulation C
provides that the Board will adjust the
threshold based on the year-to-year
change in the average of the CPIW, not
seasonally adjusted, for each twelve-
month period ending in November,
rounded to the nearest million. Pursuant
to this section, the Board raised the
threshold to $30 million for 1999 data
collection, and kept it at that level for
data collection in 2000.

During the period ending November
2000, the CPIW increased by 3.4
percent. As a result, the threshold is
increased to $31 million. Thus,
depository institutions with assets of
$31 million or less as of December 31,
2000, are exempt from data collection in
2001. An institution’s exemption from
collecting data in 2001 does not affect
its responsibility to report the data it
was required to collect in 2000.

The Board is amending comment
3(a)-2 of the staff commentary to
implement the increase in the
exemption threshold. Under the
Administrative Procedure Act, notice
and opportunity for public comment are
not required if the Board finds that
notice and public comment are
unnecessary or would be contrary to the
public interest. 5 U.S.C. 553(b)(B).
Regulation C establishes the formula for
determining adjustments to the
exemption threshold, if any, and the
amendment to the staff commentary
merely applies the formula. This
amendment is technical and not subject
to interpretation. For these reasons, the
Board has determined that publishing a
notice of proposed rulemaking and
providing opportunity for public
comment are unnecessary and would be
contrary to the public interest.
Therefore, the amendment is adopted in
final form.

List of Subjects in 12 CFR Part 203

Banks, Banking, Federal Reserve
System, Mortgages, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board amends 12 CFR
part 203 as follows:

PART 203—HOME MORTGAGE
DISCLOSURE (REGULATION C)

1. The authority citation for part 203
continues to read as follows:

Authority: 12 U.S.C. 2801-2810.

2. In Supplement I to part 203, under
Section 203.3—Exempt Institutions,
under 3(a) Exemption based on location,
asset size, or number of home-purchase
loans, paragraph 2 is revised to read as
follows:

Supplement I to Part 203—Staff
Commentary
* * * * *

Section 203.3 Exempt Institutions

3(a) Exemption based on location, asset
size, or number of home-purchase loans.
* * * * *

2. Adjustment of exemption threshold for
depository institutions. For data collection in
2001, the asset-size exemption threshold is
$31 million. Depository institutions with
assets at or below $31 million are exempt
from collecting data for 2001.

* * * * *

By order of the Board of Governors of
the Federal Reserve System, acting
through the Director of the Division of
Consumer and Community Affairs
under delegated authority, December 19,
2000.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 00-32749 Filed 12—21-00; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 225

[Regulation Y; Docket No. R—1078]

Bank Holding Companies and Change
in Bank Control

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System, in consultation
with the Secretary of the Treasury and
after seeking public comment, has
determined by rule that acting as a
finder is an activity that is incidental to
a financial activity and therefore
permissible for a financial holding
company. The Board’s final rule amends
Subpart I of Regulation Y by adding
acting as a finder to the list of activities
that a financial holding company may
conduct using the streamlined post-
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transaction notice procedure authorized
by the Gramm-Leach-Bliley Act.

The final rule allows a financial
holding company to bring together
buyers and sellers of products and
services for transactions that the buyers
and sellers themselves negotiate and
consummate. The rule provides
examples of specific services that a
financial holding company may and
may not perform when acting as a finder
under the rule. The rule also requires a
financial holding company that acts as
a finder to provide appropriate
disclosures to distinguish products and
services that are offered by the financial
holding company from those that are
offered by a third party using the
financial holding company’s finder
service.

DATES: Effective January 22, 2001.

FOR FURTHER INFORMATION CONTACT:
Scott G. Alvarez, Associate General
Counsel (202/452-3583), Kieran J.
Fallon, Senior Counsel (202/452-5270),
or Adrianne G. Threatt, Senior Attorney
(202/452-3554), Legal Division; Betsy
Cross, Assistant Director (202/452—
2574), Division of Banking Supervision
and Regulation, Board of Governors of
the Federal Reserve System, 20th Street
and Constitution Avenue, N.W.,
Washington, D.C., 20551. For users of
Telecommunications Device for the Deaf
(“TDD”), contact Janice Simms at 202/
452-4984.

SUPPLEMENTARY INFORMATION:

Background

The Gramm-Leach-Bliley Act (Pub. L.
106-102, 113 Stat. 1338 (1999)) (“GLB
Act”) amended the Bank Holding
Company Act (12 U.S.C. § 1841 et seq.)
(“BHC Act”) to allow a bank holding
company or foreign bank that qualifies
as a financial holding company to
engage in a broad range of activities that
the GLB Act defined as financial in
nature or incidental to a financial
activity. The GLB Act also provides that
the Board, in consultation with the
Secretary of the Treasury (“Secretary”),
may determine that additional activities
are financial in nature or incidental to
a financial activity and, thus,
permissible for a financial holding
company.!

1See 12 U.S.C. 1843 (k)(2). In determining
whether to authorize an additional activity, the GLB
Act directs the Board to consider: (1) the purposes
of the GLB and BHC Acts; (2) the changes or
reasonably expected changes in the marketplace in
which financial holding companies compete; (3) the
changes or reasonably expected changes in
technology for delivering financial services; and (4)
whether the proposed activity is necessary or
appropriate to allow a financial holding company
to compete effectively with companies seeking to
provide financial services in the United States,

Earlier this year, the Board, after
consulting with the Secretary, requested
public comment on a proposal to
determine that acting as a finder is an
activity that is incidental to a financial
activity and, therefore, permissible for a
financial holding company.2 Under the
proposal, a financial holding company
could act as a finder that brings together
one or more buyers and sellers of any
type of products and services for
transactions that the parties themselves
negotiate and consummate. The
proposed rule noted that the services
provided by a finder could include: (1)
identifying potential parties to a
transaction, making inquiries as to
interest, introducing and referring
potential parties to each other, and
arranging contacts between and
meetings of interested parties; (2)
conveying between interested parties
expressions of interest, bids, offers,
orders, and confirmations relating to a
transaction; and (3) transmitting
information concerning products and
services to potential parties in
connection with the activities described
in items (1) and (2) above. To illustrate
some of the services of a finder, the
proposed rule included examples of
specific services that a finder could
provide under the proposed rule,
including hosting an Internet
marketplace on the finder’s web site,
hosting the Internet web site of a seller,
and operating an Internet web site that
allows multiple buyers and sellers to
enter into transactions between
themselves.

The proposed rule also included
specific parameters designed to ensure
that a finder did not engage in any
nonfinancial activity. In addition, the
proposed rule required a finder to use
disclosures or other means to
distinguish the products and services
offered by the financial holding
company from those offered by a third
party through the finder service.

Overview of Public Comments

The Board received 18 public
comments on the proposal. Commenters
included financial holding companies
and other bank holding companies;
trade associations representing the
banking, securities, and real estate
industries; a state banking and
insurance department; and a law firm.

efficiently deliver financial information and
services through technological means, and offer
customers any available or emerging technological
means for using financial services or for the
document imaging of data. The Board also may
consider other information that it considers relevant
to its determination.

2 See 65 FR 47696 (August 3, 2000).

Nearly all of the commenters
supported the proposal. Many of these
commenters praised the scope of the
proposed rule or stated that adoption of
the proposal would increase the ability
of financial holding companies to
compete effectively with other financial
service providers in a manner consistent
with the purposes of the GLB Act. Some
commenters that supported the proposal
suggested that the Board determine
acting as finder to be a financial activity,
rather than an activity that is incidental
to a financial activity. Two commenters
opposed the proposal, contending that it
would allow financial holding
companies to engage in commercial
activities and would expose financial
holding companies to additional risks.

Commenters also requested that the
Board make certain changes to the
proposed rule. For example, some
commenters requested that the Board
expand, modify, or clarify the examples
of permissible finder services included
in the proposed rule. In addition, while
some commenters supported the
limitations included in the proposed
rule on the finder activities of financial
holding companies, other commenters
requested that the Board modify or
eliminate some of these limitations,
including the limitations that prevent a
financial holding company from binding
a buyer or seller to a specific
transaction, negotiating the terms of a
specific transaction on behalf of a buyer
or seller, or engaging in any activity that
would cause the company to register or
obtain a license as a real estate agent or
broker. One commenter urged that the
limitations on real estate agency and
brokerage activities be retained.

Some commenters asked the Board to
provide additional guidance concerning
how a financial holding company could
comply with the disclosure
requirements of the proposed rule. A
few commenters also asked that the
Board clarify that the proposed
limitations on the finder activities do
not apply to other activities that a
financial holding company is authorized
to conduct.

Final Rule

National banks and many state banks
are permitted to act and have acted as
a finder in nonfinancial transactions for
many years. Opportunities to provide
finder services and interest in acting as
a finder have grown dramatically with
advances in technology and the
increased use of the Internet. Thus,
banking organizations, which in the past
largely have served as a finder by
providing statement stuffers and other
marketing materials of sellers of various
products and services or by helping to
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identify service providers as an
accommodation to customers, have
begun to explore the opportunity to act
as a finder electronically on a broader
scale. Financial holding companies have
argued that acting as a finder,
particularly electronically, offers
increased opportunities for financial
holding companies to cross sell
financial products and services or to
enhance the attractiveness to customers
of the financial holding company’s own
electronic web site. Commenters
asserted that authorizing FHCs to act as
a finder as proposed would facilitate
competition between FHCs and
nonbanking companies to provide
customers with a wide range of financial
services. One commenter stated that the
new authority particularly would
benefit FHCs affiliated with community
banks, which often are knowledgeable
about the business interests of third
parties with whom they deal. In this
way, finder services have become
incidental to financial activities.

After carefully reviewing the public
comments on the finder proposal, the
Board has adopted a final rule that
provides that acting as a finder, as
defined in the rule, is an activity that is
incidental to a financial activity and
therefore permissible for financial
holding companies to conduct. Under
the GLB Act, the Board may not
determine that an activity is financial in
nature or incidental to a financial
activity if the Secretary notifies the
Board in writing that the Secretary
believes the activity is not financial in
nature, incidental to a financial activity,
or otherwise permissible under section
4 of the BHC Act. The Secretary must
notify the Board of the Secretary’s
determination within 30 days of
receiving notice from the Board, or
within such longer period as the Board
may allow under the circumstances. The
Board has provided the Secretary with
notice of the proposed activity as
required by the GLB Act and the
Secretary has informed the Board in
writing that the Secretary does not
object to the final rule as adopted.

The Board has made a number of
changes to the rule to respond to public
comments and to clarify the scope of the
proposed rule. These changes and the
comments on particular aspects of the
rule are discussed below.

Detailed Description of Final Rule

The rule adds “acting as finder” to the
list of activities in section 225.86 of
Subpart I of the Board’s Regulation Y
that are financial in nature or incidental
to a financial activity and, thus,
permissible for a financial holding
company. Bank holding companies and

foreign banks that qualify as financial
holding companies may engage in finder
activities by using the post-transaction
notice procedure described in section
225.87 of Regulation Y. Bank holding
companies and foreign banks that do not
qualify as financial holding companies
may not engage in finder activities
under the rule.

Section 225.86(d)(1)(i)—What Is the
Scope of Finder Activities?

The activity of a finder is defined
under the rule as bringing together one
or more buyers and sellers of any
product or service for transactions that
the parties themselves negotiate and
consummate. A financial holding
company may act as a finder under the
rule for financial and nonfinancial
products or services that are offered or
sold by third-party buyers and sellers.3

As the Board noted in the proposal,
the actual services provided by a finder
in a particular transaction may vary.
Under current practices, however,
finders perform two principal
functions—(1) locating and matching
third parties that are interested in
engaging in a business transaction
between themselves, and (2) acting as a
conduit for transaction-related
information between parties that may be
or are interested in conducting a
business transaction between
themselves.

Accordingly, the final rule provides
that the services provided by a finder
may include—

(1) Identifying potential parties that
may be interested in engaging in a
transaction between themselves;

(2) Making inquiries of third parties as
to their interest in engaging in a
transaction with another party;

(3) Introducing and referring potential
parties to each other;

(4) Arranging contacts and meetings
between interested parties;

(5) Conveying expressions of interests,
bids, offers, orders, and confirmations
relating to a transaction between third
parties; and

(6) Transmitting information
concerning products and services to
potential parties in connection with the
activities described in paragraphs (1)
through (5) above, such as transmitting
to a buyer information concerning the
products and services offered by a seller

3The Board notes that a financial holding
company is permitted to act as a finder for financial
products and services as part of other permissible
financial activities. For example, a financial holding
company may act as a finder in the purchase and
sale of securities under authority to act as a
securities broker under § 225.86(a) of Regulation Y,
or act as a finder in the purchase and sale of
insurance products as an insurance agent under
§225.86(c) of Regulation Y.

or transmitting to a seller the product
preferences of a buyer.

Some commenters requested that the
Board clarify that a finder may act
through a variety of media, including
through electronic means (such as the
Internet) or non-electronic means. The
final rule explicitly provides that a
finder may act through any means and
also clarifies that a finder may perform
one, all, or any combination of the
permissible finder services described in
the rule.

A few commenters contended that the
Board should expand the rule to allow
a finder to transmit or exchange any
type of information between any parties.
The final rule authorizes financial
holding companies to transmit any type
of information between potential parties
to a transaction, including information
about the buyer and seller and the
products and services sought or offered
by the buyer or seller, so long as the
information is related to the proposed
transaction. The Board believes that it is
not appropriate to expand this authority
to allow a finder to transmit between
parties information that is not related to
a proposed transaction. Allowing
financial holding companies to provide
information without limit goes beyond
what is necessary to bring transacting
parties together and could be
interpreted to allow a financial holding
company to engage in nonfinancial
activities, such as operating a
newspaper.

Section 225.86(d)(1)(ii)—What Are
Some Examples of Finder Services?

As noted above, the proposed rule
included examples of specific services
that a finder may provide under the
rule. Commenters generally favored the
Board’s decision to include examples of
permissible finder services in the rule
but were divided on the issue of
whether additional examples of
permissible finder services should be
provided. A number of commenters
requested that the Board modify or
clarify certain examples included in the
proposed rule, and several commenters
requested assurance that the examples
included in the rule were not
exhaustive.

In light of these comments, the Board
has revised and reorganized the
examples of permissible finder activities
included in the rule to illustrate more
fully the breadth of the rule. The
examples included in the final rule
illustrate that a finder may:

» Host an electronic marketplace
Internet web site that provides hypertext
or similar links to the web sites of third
party buyers or sellers;
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* Host the Internet web site of a buyer
(or seller) that provides information
concerning the buyer (or seller) and the
products or services it seeks to buy (or
sell) and allows sellers (or buyers) to
submit expressions of interest, bids,
offers, orders, and confirmations
relating to such products or services;

* Host the Internet web site of a
government or government agency that
provides information concerning the
services or benefits made available by
the government or government agency,
assists persons in completing
applications to receive such services or
benefits from the government or agency,
and allows persons to transmit their
applications for services or benefits to
the government or agencys;

* Operate an Internet web site that
allows multiple buyers and sellers to
exchange information concerning the
products and services that they are
willing to purchase or sell, locate
potential counterparties for transactions,
aggregate orders for goods or services
with those made by other parties, and
enter into transactions between
themselves; and

* Operate a telephone call center that
provides permissible finder services.

The rule states that the examples of
permissible finder services included in
the rule are illustrative and not
exclusive. Furthermore, while the Board
expects that financial holding
companies likely will engage in finder
activities through electronic means,
such as over the Internet or other
electronic networks, a finder may act
through any means available so long as
the activity complies with the
requirements of the rule. Financial
holding companies that are uncertain
whether a proposed activity is within
the scope of the rule may contact
Federal Reserve staff to discuss the
proposal.

Section 225.86(d)(1)(iii)—What
Limitations Are Applicable to a
Financial Holding Company Acting as a
Finder?

The rule prevents a finder from
becoming a principal in the underlying
transaction. In particular, a finder may
not negotiate for or bind third parties;
acquire or take title to, or provide
distribution services for, products and
services offered or sold through the
finder service; or own or operate real
property used to manufacture, store,
transport, or assemble products offered
or sold by a third party.

Several commenters requested that
the Board modify or eliminate certain of
these limitations. For example, some
commenters requested that the Board
remove the restrictions on binding

parties or negotiating transactions or,
alternatively, allow a financial holding
company to take such actions within
parameters established by the buyer or
seller. A few commenters also
contended that the Board should allow
a finder to acquire an ownership interest
in products as a “‘riskless principal.” In
addition, some commenters asked the
Board to confirm that the restrictions
included in the rule would not prevent
a financial holding company from
operating an electronic exchange that
provides finder services and that
automatically matches bids and offers
submitted to the exchange, and that
these restrictions would not apply to the
conduct of financial activities that a
financial holding company is authorized
to engage in under other provisions of
Regulation Y.

The Board has carefully reviewed the
limitations included in the proposed
rule in light of the comments received.
As a general matter, the Board continues
to believe that the restrictions included
in the proposed rule are appropriate to
ensure that a finder acts only as an
intermediary in providing finder
services and does not otherwise become
involved in impermissible commercial
activities. The Board recognizes,
however, that technological
developments in communications,
computing, and the Internet have made
the intermediary function more
important and that further
developments in these areas may alter
the methods and manner of providing
finder services. The Board intends to
monitor future developments in
technology, the financial services
industry, and the market for finder
services and to review periodically the
limits in the rule to determine whether
such limits continue to be necessary or
appropriate.

For the foregoing reasons, the final
rule continues to provide that a finder
may act only as an intermediary and
may not bind any buyer or seller to the
terms of a specific transaction or
negotiate the terms of a specific
transaction on behalf of a buyer or
seller. In response to comments, the
final rule clarifies that these restrictions
do not prevent a finder from
establishing rules of general
applicability governing the use and
operation of the finder service. These
operating rules may, for example,
establish the parameters under which
buyers and sellers may submit bids and
offers to the finder service and the
circumstances under which the finder
service will match bids and offers
submitted by buyers and sellers.
Similarly, the finder may establish rules
of general applicability that govern the

manner in which buyers and sellers
bind themselves to the terms of a
specific transaction entered into through
the finder service. Under these
provisions, a financial holding company
may establish and operate an electronic
exchange that assists buyers and sellers
to locate potential counterparties,
matches buyers and sellers that submit
bids and offers within specified ranges
established by the rules of the exchange,
and requires buyers and sellers to accept
transactions matched through the
exchange.

The proposed rule also stated that the
proposal did not prevent a financial
holding company from arranging for
buyers that use its finder services to
receive preferred terms from sellers so
long as the terms are not negotiated as
part of any individual transaction, are
made available to broad categories of
customers, and are provided by the
seller and not the financial holding
company. Commenters generally
supported this provision and it is
retained in the final rule.

The final rule does not authorize a
financial holding company to take title
to, or acquire or hold an ownership
interest in, any product or service
offered or sold through the finder
service or provide distribution services
for physical products or services offered
or sold through such service. In
addition, a financial holding company
may not own or operate any real or
personal property that is used for the
purpose of manufacturing, storing,
transporting, or assembling physical
products offered or sold by third parties,
or that serves as a physical location for
the physical purchase, sale, or
distribution of products or services
offered or sold by third parties. These
limitations are consistent with the
limited role of a finder as an
intermediary and distinguish a finder,
for example, from a company that owns
or operates a physical shopping mall,
retail store, a manufacturing plant, a
product distribution center, or a
transport or trucking company.

Acting As a Real Estate Agent or Broker

The proposed rule did not authorize
a financial holding company to engage
in any activity that would require the
company to register or obtain a license
as a real estate agent or broker under
applicable law. While some commenters
supported this provision, others
requested that the Board remove the
provision from the rule or amend the
rule to only prohibit financial holding
companies from engaging in “‘general”’
real estate agency or brokerage activities
under the rule.
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The Board has not to date determined
whether real estate agency or brokerage
activities are financial in nature or
incidental to financial activities and,
thus, permissible for financial holding
companies. The Board has received a
request to determine that real estate
agency and brokerage services are
financial in nature and separately has
requested public comment on a
proposal that would find those activities
to be financial in nature or incidental to
a financial activity.* Accordingly, the
final rule retains the limitation that
prohibits a financial holding company
from engaging in activities that require
licensing or registration as a real estate
broker.?

Other Authorities Not Affected

As noted above, several commenters
were uncertain whether the limits
included in the rule applied to or
restricted the conduct of other financial
activities that a financial holding
company is authorized to conduct. The
Board confirms that authorization to act
as a finder is in addition to, and
separate from, the authority that a
financial holding company has under
other provisions of Regulation Y to
conduct other financial activities. The
restrictions contained in
§225.86(d)(1)(iii) apply only to the
finder activities conducted by a
financial holding company under
§ 225.86(d) of Regulation Y. These
limitations do not restrict or otherwise
limit the manner in which a financial
holding company may conduct other
activities that are permissible for a
financial holding company, such as
securities brokerage, insurance agency,
investment advisory, or leasing
activities.

In this regard, a financial holding
company that acts as a finder for a buyer
or seller may also provide the buyer or
seller any combination of other services
that are permissible under Regulation Y
so long as the finder and other services
are provided in accordance with any
applicable limitations under the rule
and Regulation Y. For example, a finder
for a merchant may, in addition to
acting as finder, make, acquire, broker,
or service loans or other extensions of

4Published in the December 21, 2000, issued of
the Federal Register.

50ne commenter requested that the Board clarify
that the rule does not preempt any applicable state
insurance or mortgage solicitation licensing
requirements. This rule represents a determination
that finder activities are permissible activities for
financial holding companies and does not represent
an attempt by the Board to preempt applicable state
law. This rule does not address whether other
federal law, such as section 104 of the GLB Act (15
U.S.C. §6701), may limit the applicability of state
law in specific situations.

credit to or for the merchant or the
merchant’s customers; provide the
merchant with check verification, check
guaranty, collection agency and credit
bureau services; provide financial
investment advice to the merchant or
the merchant’s customers within the
parameters of Regulation Y; act as a
certification authority for digital
signatures and thereby authenticate the
identity of persons conducting business
with the merchant over electronic
networks; and process and transmit
financial, economic, and banking data
on behalf of the merchant, such as by
processing the merchant’s accounts
receivables and debit and credit card
transactions, providing the merchant
with bill payment and billing services,
and processing order, distribution,
accounting, settlement, collection and
payment information for the merchant’s
transactions.®

Furthermore, a financial holding
company may market and provide its
own financial products and services in
conjunction with acting as a finder for
buyers and sellers of nonfinancial
products and services. For example, a
financial holding company may use its
finder service to promote the company’s
own products and services and, in
connection with that activity, may
negotiate on its own behalf and bind
itself to transactions.

Section 225.86(d)(1)(iv)—What
Disclosures Are Required?

The proposed rule required a finder to
distinguish the products and services
offered by the financial holding
company from the products and services
offered through the finder service by a
third party. A number of commenters
supported this disclosure requirement
as an appropriate means of limiting
potential customer confusion and
reputational risk to financial holding
companies. Some commenters requested
that the Board provide additional
guidance, such as sample disclosure
clauses, illustrating how a financial
holding company could comply with
the rule’s disclosure requirements.

The final rule continues to require
that a finder distinguish the products or
services offered by the financial holding

6 See 12 CFR 225.28(b)(1) (extending credit and
servicing extensions of credit); (b)(2)(iii), (iv), and
(v) (credit bureau, check guaranty, check
verification, collection agency and credit bureau
services); (b)(6) (financial and investment advice);
12 CFR 225.86(a)(2) (certification authority for
digital signatures); and 12 CFR 225.28(b)(14), Banc
One Corporation, Inc., 83 Federal Reserve Bulletin
602 (1997); Royal Bank of Canada, 83 Federal
Reserve Bulletin 135 (1997); Compagnie Financiere
de Paribas, 82 Federal Reserve Bulletin 348 (1996)
(financial data processing and data transmission
services).

company from those offered by a third
party through the finder service.
Because a financial holding company
may act as a finder for third parties
through varied technological means and
in a wide variety of circumstances, the
Board has determined not to identify
specific disclosures that must or could
be provided by financial holding
companies. The Board expects financial
holding companies to provide
disclosures that, given the medium
employed and type of buyers and sellers
using the service (e.g., consumers or
corporations), are reasonably designed
to ensure that users are not led to
believe that the financial holding
company is providing the products or
services offered or sold by third parties
through the finder service. A financial
holding company could provide such
notice by identifying through
appropriate means those products or
services that are offered or sold by the
financial holding company (with a
corresponding notice that all other
products or services are provided by
third parties), or by identifying those
products or services that are offered and
sold by third parties and not by the
financial holding company. Financial
holding companies are encouraged to
tailor the content and presentation of
their disclosures to suit the specific type
of finder service they are providing. The
Board intends to monitor the disclosure
practices of financial holding companies
and may provide additional guidance,
such as identifying best practices in this
area, as it gains experience with the
finder activities of financial holding
companies.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, the Board is required to
conduct an analysis of the effect this
final rule would have on small
institutions. The rule authorizes all
financial holding companies regardless
of their size to engage in a new
activity—that of acting as a finder.
Moreover, the rule enables such
companies to commence the new
activity by using the streamlined post-
transaction notice procedure authorized
by the GLB Act, which is the least
burdensome notice procedure available
to a financial holding company. This
rule therefore should enhance the
ability of financial holding companies,
including small ones, to compete with
other providers of financial services in
the United States and to respond to
technological and other changes in the
marketplace in which financial holding
companies compete. Moreover, the
comments received by the Board did not
indicate that the rule would impose a
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burden on financial holding companies
of any size.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under authority
delegated to the Board by the Office of
Management and Budget (“OMB”’). The
Board may not conduct or sponsor, and
an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0292.

A financial holding company may
engage in the finder activities
authorized by this rule by providing a
post-transaction notice in accordance
with § 225.87 of Regulation Y. This
information is mandatory to evidence
compliance with the requirements of the
GLB Act and Regulation Y, and the
burden of the post-transaction notice
requirement was reviewed in
connection with the Board’s adoption of
§225.87.

In addition, this rule requires a finder
to distinguish the products and services
offered by the financial holding
company from those offered by a third
party through the finder service.
Provision of such disclosures, although
not contained in a submission to the
Board, does constitute a collection of
paperwork under the Paperwork
Reduction Act. Financial holding
companies, of which there are
approximately 450, are the respondents/
recordkeepers. Board staff anticipates
that the majority of the burden on
financial holding companies will be a
one-time burden in the first year a
company engages in the finder activity,
when the financial holding company
must develop a mechanism to
distinguish the products and services
offered by the financial holding
company from those offered by a third
party through the finder service. The
estimated one-time burden to develop
such disclosures is one hour. Although
financial holding companies may
update their disclosures periodically,
this will be a negligible burden on them.
It is estimated that there will be 50
financial holding companies required to
comply with the post-transaction notice
with an average of 1 update per
respondent each year. Therefore the
total amount of annual burden is
estimated to be 50 hours.

Board staff estimates that there would
be nominal start up costs associated
with modifying the operations of the
financial holding company’s finder
service to provide this notice. Thus,

there is estimated to be no annual cost
burden over the annual hour burden.
Because the disclosures would be
maintained at and provided by financial
holding companies and the disclosures
are not submitted to the Federal Reserve
System, no issue of confidentiality
arises under the Freedom of Information
Act. The Board has a continuing interest
in the public’s opinions of its
collections of information. At any time,
comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden,
may be sent to: Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551;
and to the Office of Management and
Budget, Paperwork Reduction Project
(7100-0292), Washington, DC 20503.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

Authority and Issuance

For the reasons set out in the
preamble, the Board amends 12 CFR
part 225 as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION YY)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1843(k),
1844(b), 1972(1), 3106, 3108, 3310, 3331—
3351, 3907, and 3909.

2. Section 225.86 is amended by
adding a new paragraph (d) to read as
follows:

§225.86 What activities are permissible for
financial holding companies?
* * * * *

(d) Activities determined to be
financial in nature or incidental to
financial activities by the Board—(1)
Acting as a finder—Acting as a finder in
bringing together one or more buyers
and sellers of any product or service for
transactions that the parties themselves
negotiate and consummate.

(i) What is the scope of finder
activities? Acting as a finder includes
providing any or all of the following
services through any means—

(A) Identifying potential parties,
making inquiries as to interest,
introducing and referring potential
parties to each other, and arranging

contacts between and meetings of
interested parties;

(B) Conveying between interested
parties expressions of interest, bids,
offers, orders and confirmations relating
to a transaction; and

(C) Transmitting information
concerning products and services to
potential parties in connection with the
activities described in paragraphs
(d)(1)(1)(A) and (B) of this section.

(ii) What are some examples of finder
services? The following are examples of
the services that may be provided by a
finder when done in accordance with
paragraphs (d)(1)(iii) and (iv) of this
section. These examples are not
exclusive.

(A) Hosting an electronic marketplace
on the financial holding company’s
Internet web site by providing hypertext
or similar links to the web sites of third
party buyers or sellers.

(B) Hosting on the financial holding
company’s servers the Internet web site
of—

(1) A buyer (or seller) that provides
information concerning the buyer (or
seller) and the products or services it
seeks to buy (or sell) and allows sellers
(or buyers) to submit expressions of
interest, bids, offers, orders and
confirmations relating to such products
OT services; or

(2) A government or government
agency that provides information
concerning the services or benefits made
available by the government or
government agency, assists persons in
completing applications to receive such
services or benefits from the government
or agency, and allows persons to
transmit their applications for services
or benefits to the government or agency.

(C) Operating an Internet web site that
allows multiple buyers and sellers to
exchange information concerning the
products and services that they are
willing to purchase or sell, locate
potential counterparties for transactions,
aggregate orders for goods or services
with those made by other parties, and
enter into transactions between
themselves.

(D) Operating a telephone call center
that provides permissible finder
services.

(iii) What limitations are applicable to
a financial holding company acting as
a finder?

(A) A finder may act only as an
intermediary between a buyer and a
seller.

(B) A finder may not bind any buyer
or seller to the terms of a specific
transaction or negotiate the terms of a
specific transaction on behalf of a buyer
or seller, except that a finder may—
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(1) Arrange for buyers to receive
preferred terms from sellers so long as
the terms are not negotiated as part of
any individual transaction, are provided
generally to customers or broad
categories of customers, and are made
available by the seller (and not by the
financial holding company); and

(2) Establish rules of general
applicability governing the use and
operation of the finder service,
including rules that—

(i) Govern the submission of bids and
offers by buyers and sellers that use the
finder service and the circumstances
under which the finder service will
match bids and offers submitted by
buyers and sellers; and

(i) Govern the manner in which
buyers and sellers may bind themselves
to the terms of a specific transaction.

(C) A finder may not—

(1) Take title to or acquire or hold an
ownership interest in any product or
service offered or sold through the
finder service;

(2) Provide distribution services for
physical products or services offered or
sold through the finder service;

(3) Own or operate any real or
personal property that is used for the
purpose of manufacturing, storing,
transporting, or assembling physical
products offered or sold by third parties;
or

(4) Own or operate any real or
personal property that serves as a
physical location for the physical
purchase, sale or distribution of
products or services offered or sold by
third parties.

(D) A finder may not engage in any
activity that would require the company
to register or obtain a license as a real
estate agent or broker under applicable
law.

(iv) What disclosures are required? A
finder must distinguish the products
and services offered by the financial
holding company from those offered by
a third party through the finder service.

(2) [Reserved]

December 19, 2000.
By order of the Board of Governors of the
Federal Reserve System.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 00-32747 Filed 12—21-00; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-19-AD; Amendment
39-12049; AD 2000-26-02]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland Model EC135 P1 and T1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
that applies to Eurocopter Deutschland
Model EC135 P1 and T1 helicopters.
That AD currently requires visual and
dye-penetrant inspections for a cracked
stator blade of the fenestron tail rotor
(tail rotor). That AD also requires either
stop drilling a cracked blade or, as
necessary, replacing an unairworthy
stator blade with an airworthy stator
blade. This amendment requires
replacing the existing stator blade
assembly with a new stator blade
assembly that incorporates a reinforced
base and modified riveting and limits
the applicability to certain serial
numbered tail booms. This amendment
is prompted by additional reports of
cracked stator blades of the tail rotor.
The actions specified by this AD are
intended to prevent failure of the tail
rotor and subsequent loss of control of
the helicopter.

EFFECTIVE DATE: January 26, 2001.

FOR FURTHER INFORMATION CONTACT:
Richard Monschke, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5116, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-20-13,
Amendment 39-10240 (62 FR 65198),
which is applicable to Eurocopter
Deutschland Model EC135 P1 and T1
helicopters, was published in the
Federal Register on September 18, 2000
(65 FR 56276). That action proposed to
require replacing any stator blade
assembly, part number (P/N) L
535A4201 052, with a stator blade
assembly, P/N L 535A4201 053, that
incorporates a reinforced base and
modified riveting. That action also
proposed limiting the applicability to
certain serial numbered tail booms.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 25 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 12
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
The manufacturer states in its service
bulletin that parts and labor will be
furnished at no cost. Based on that
information, there is no cost impact
from the AD on U.S. operators.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10240 (62 FR
65198, December 11, 1997), and by
adding a new airworthiness directive
(AD), Amendment 39-12049, to read as
follows:

2000-26-02 Eurocopter Deutschland:
Amendment 39-12049. Docket No. 2000—
SW-19-AD. Supersedes AD 97-20-13,
Amendment 39-10240, Docket No. 97—
SW-46-AD.

Applicability: Model EC135 P1 and T1
helicopters, with tail boom serial number
EVL 001 through EVL 045, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 90 days,
unless accomplished previously.

To prevent failure of the stator blades of
the fenestron tail rotor and subsequent loss
of control of the helicopter, accomplish the
following:

(a) Replace stator blade assembly, part
number (P/N) L 535A4201 052, with stator
blade assembly, P/N L 535A4201 053.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate. Operators shall
submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) This amendment becomes effective on
January 26, 2001.

Issued in Fort Worth, Texas, on December
11, 2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-32553 Filed 12—21-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-SW-65-AD; Amendment
39-12048; AD 2000-26-01]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GMBH Model BO-105CB—
5 and BO-105CBS-5 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
that applies to Eurocopter Deutschland
GMBH (ECD) Model BO-105CB-5 and
BO-105CBS-5 helicopters. That AD
currently requires, before further flight,
creating a component log card or
equivalent record and determining the
calendar age and number of flights on
each tension-torsion (TT) strap. This
amendment requires before further
flight, establishing a life limit for certain
main rotor TT straps. This amendment
is prompted by a need to establish a life
limit for certain TT straps because of an
accident in which a main rotor blade
(blade) separated from an ECD Model
MBB-BK 117 helicopter due to fatigue
failure of a TT strap. The same part-
numbered TT strap is used on the ECD
Model BO-105 helicopters. The actions
specified by this AD are intended to
prevent fatigue failure of a TT strap, loss
of a blade, and subsequent loss of
control of the helicopter.

DATES: Effective January 26, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 26,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles Harrison, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193—-0110, telephone (817)
222-5128, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 99-24-05,
Amendment 39-11429 (64 FR 62973,
November 18, 1999), applicable to ECD
Model BO-105CB-5 and BO-105CBS-5
helicopters, was published in the
Federal Register on March 13, 2000 (65
FR 13251). That action proposed to
require establishing a life limit effective
January 1, 2001, for the TT straps of 120
months or 25,000 flights, whichever
occurs first.

After the issuance of that Notice of
Proposed Rulemaking (NPRM), the FAA
reevaluated the proposed requirements
and determined that establishing a life
limit on the TT straps should be
accomplished before further flight and
not by January 1, 2001, as earlier
indicated. The FAA also determined
that the graduated inspection criteria
and the accompanying TT strap life
limits specified in the current AD are no
longer necessary if the proposed life
limit is established.

Since those changes expanded the
scope of the original NPRM, the FAA
determined that it was necessary to
reopen the comment period to provide
additional opportunity for public
comment and published a Supplemental
NPRM (SNPRM) on September 20, 2000
(65 FR 56817). The SNPRM revised the
NPRM by proposing to require that you
establish a life limit for certain main
rotor TT straps before further flight
instead of by January 1, 2001, as
indicated in the previous proposal. The
SNPRM also proposed removing some
of the requirements that were proposed
previously.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 200
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 16 work hours per
helicopter to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $10,400 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $2,272,200.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
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levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11429 (64 FR
62973, November 18, 1999), and by
adding a new airworthiness directive
(AD), Amendment 39-12048, to read as
follows:

2000-26-01 Eurocopter Deutschland
GMBH: Amendment 39-12048. Docket
No. 99-SW-65—-AD. Supersedes AD 99—
24-05, Amendment 39-11429, Docket
No. 99-SW-58—AD.

Applicability: Model BO-105 CB-5, and
BO-105CBS-5 helicopters, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue failure of a tension-
torsion (TT) strap, loss of a main rotor blade
(blade), and subsequent loss of control of the
helicopter, accomplish the following:

(a) Before further flight:

(1) Remove TT straps, part number (P/N)
2604067 (Bendix) or J17322—1 (Lord), from
service or re-identify them as P/N 117-14110
or 117—-14111, respectively, in accordance
with the Accomplishment Instructions,
paragraph 2.B.1.2., Eurocopter Deutschland
GMBH Alert Service Bulletin BO 105 No.
ASB-BO 105-10-113, Revision 2, dated
November 16, 1999 (ASB). TT straps, P/N
2604067 (Bendix) or J17322-1 (Lord), are no
longer eligible for installation.

(2) Create a component log card or
equivalent record for each TT strap.

(3) Review the history of the helicopter and
each TT strap. Determine the age since initial
installation on any helicopter (age) and the
number of flights on each TT strap. Enter
both the age and the number of flights for
each TT strap on the component log card or
equivalent record. When the number of
flights is unknown, multiply the number of
hours time-in-service (TIS) by 5 to determine
the number of flights.

(4) Remove any TT strap from service if the
total hours TIS or number of flights and age
cannot be determined.

(b) Before further flight, remove any TT
strap, P/N 117-14110 or 117-14111, that has
been in service 120 months since initial
installation on any helicopter or accumulated
25,000 flights (a flight is a takeoff and a
landing). Replace the TT strap with an
airworthy TT strap.

(c) This AD revises the Airworthiness
Limitations Section of the maintenance
manual by establishing a life limit for the TT
strap, P/N 117-14110 and 117-14111, of 120
months or 25,000 flights, whichever occurs
first.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The modification shall be done in
accordance with the Accomplishment
Instructions, paragraph 2.B.1.2., Eurocopter
Deutschland GMBH Alert Service Bulletin
BO 105 No. ASB-BO 105-10-113, Revision
2, dated November 16, 1999. This
incorporation by reference was approved by

the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005, telephone (972) 641-3460, fax (972)
641-3527. Copies may be inspected at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(g) This amendment becomes effective on
January 26, 2001.

Note 3: The subject of this AD is addressed
in the Luftfahrt Bundesamt (Federal Republic
of Germany) AD 1999-289/2, dated
September 1, 1999.

Issued in Fort Worth, Texas, on December
11, 2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-32552 Filed 12—21-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121,125,135, and 145

[Docket No. FAA-2000-7952; Amendment
Nos. 121-279, 125-35, 135-77, and 145-23]

RIN 2120-AF71

Service Difficulty Reports
AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: The Federal Aviation
Administration (FAA) is delaying the
effective date of a final rule that amends
the reporting requirements for air
carriers and certificated domestic and
foreign repair station operators
concerning failures, malfunctions, and
defects of aircraft, aircraft engines,
systems, and components. This action
was prompted by questions being raised
by the aviation industry on the
implementation of the new
requirements. The delay will allow the
FAA to develop appropriate guidance
materials and disseminate that
information to the aviation industry.
EFFECTIVE DATE: The effective date
(January 16, 2001) of the rule amending
14 CFR parts 121, 125, 129, and 145
published at 65 FR 56191, September
15, 2000, is delayed until July 16, 2001.
FOR FURTHER INFORMATION CONTACT: Jose
Figueroa, AFS-300, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone 202-267-3797.
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SUPPLEMENTARY INFORMATION:
Background

The FAA requested that comments on
the information collection requirements
of the Service Difficulty Reporting final
rule (65 FR 56191, September 15, 2000)
be submitted by November 14, 2000.
The FAA has received written
comments from the Air Transport
Association, American Airlines,
Evergreen International Airlines, and
Pratt & Whitney, raising questions on
some of the SDR reporting requirements
and indicating the potential for
duplicate reporting of certain failures,
malfunctions, and defects.

Also one commentator has requested
that the FAA delay the effective date of
the final rule until the FAA has resolved
these concerns.

The SDR rule, as published, has an
effective date of January 16, 2001. The
FAA has determined that it will need
more time to review the commenter’s
concerns and to develop and
disseminate guidance that will assist the
industry in complying with the new
rule. Therefore the FAA has delayed the
effective date of the final rule until July
16, 2001. The existing rules will remain
in effect until the new effective date.

Since this delay of the effective date
is not a new requirement and does not
impose any additional burden, I find
that notice and public procedure
thereon are unnecessary and that good
cause exists for extending the effective
date on less than 30 days notice.

Issued in Washington, DC, on December
15, 2000.

Jane F. Garvey,

Administrator.

[FR Doc. 00-32510 Filed 12—21-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE

22 CFR Part 42
[Public Notice 3515]

Bureau of Consular Affairs; Visas:
Immigrant Religious Workers

AGENCY: Bureau of Consular Affairs,
DOS.

ACTION: Final rule.

SUMMARY: This rule amends the
Department of State’s existing regulation
regarding the validity of an immigrant
visa issued to an alien worker coming to
the United States to perform work in a
religious occupation or vocation. The
current regulation permits validity of
those visas only until September 30,
2000. This rule amends the regulation to

extend the program until September 30,
2003. The amendment is necessitated by
a change in the authorizing statute.
EFFECTIVE DATE: December 22, 2000.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Legislation and
Regulations Division, Visa Services,
(202) 663-1204.

SUPPLEMENTARY INFORMATION:

What Is the Background of This
Regulation?

Immigration Act of 1990

Sec. 151 of the Immigration Act of
1990 (IMMACT 90), Pub. L. 101-649,
amended INA 101(a)(27)(C) by adding a
new category of special immigrant visas
for aliens who will work in a religious
occupation or vocation for a religious
organization in a professional or other
capacity. Unlike the provision for
special immigrant ministers of religion,
which does not contain a sunset
provision, the provisions for religious
workers (as defined under INA
101(a)(27)(C)(ii)(I) and (III)), as
originally enacted, required religious
workers to seek to enter the United
States before October 1, 1994.

Immigration and Nationality Technical
Corrections Act of 1994

On October 25, 1994, sec. 214 of the
Immigration and Nationality Technical
Corrections Act of 1994 (Pub. L. 103—
416) amended INA 101(a)(27)(C)(ii) to
extend the sunset date to before October
1, 1997.

Religious Workers Act of 1997

Sec. 1 of the Religious Workers Act of
1997, Pub. L. 10554 further extended
the deadline for special immigrant
religious workers to enter the United
States until before October 1, 2000.

Religious Workers Act of 2000

On November 1, 2000, the President
signed the Religious Workers Act of
2000 (Pub. L. 106—409), extending the
program for three additional years
through September 30, 2003.

Final Rule

How Is the Department Amending Its
Regulation?

This rule amends 22 CFR
42.32(d)(1)(ii) by changing the date from
September 30, 2000 to September 30,
2003 to conform to the statutory
requirements of the Religious Workers
Act of 2000.

Administrative Procedure Act

The Department’s implementation of
this regulation as a final rule is based
upon the “good cause” exceptions
found at 5 U.S.C. 553(b)(B) and (d)(3).

As the amendment to the regulation
provides a benefit to aliens by extending
the special immigrant religious worker
program for an additional three years,
the Department has determined that it is
unnecessary to publish a proposed rule
or to solicit comments from the public.
In view of this benefit and since the
current validity date has already
expired, the rule will be made effective
immediately upon publication in the
Federal Register.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule, to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, and the Office of
Management and Budget has waived its
review process under section 6(a)(3)(A).

Executive Order 13132

This regulation will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
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Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements. The information
collection requirement (Form OF-156)
contained by reference in this rule was
previously approved for use by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

List of Subjects in 22 CFR Part 42
Aliens, Immigration, Passports and
visas.

In view of the foregoing the
Department amends 22 CFR Chapter I as
follows:

PART 42—[AMENDED]

1. The authority citation for Part 42
continues to read as follows:

Authority: 8 U.S.C. 1104.

2.In §42.32, revise paragraph
(d)(1)(ii) to read as follows:

§42.32 Employment based preference

immigrants.
* * * * *
(d) * ok %

(ii) Timeliness of application. An
immigrant visa issued under INA
203(b)(4) to an alien described in INA
101(a)(27)(C), other than a minister of
religion, who qualifies as a “religious
worker” as defined in 8 CFR 204.5, shall
bear the usual validity except that in no
case shall it be valid later than
September 30, 2003.

* * * * *

Dated: November 13, 2000.
Mary A. Ryan,
Assistant Secretary for Consular Affairs.
[FR Doc. 00-32740 Filed 12—21-00; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Parts 524 and 550
[BOP-1034—F; BOP-1052—F; BOP-1070-F]
RIN 1120-AA36; RIN 1120-AA66

Drug Abuse Treatment and Intensive

Confinement Center Programs: Early
Release Consideration

AGENCY: Bureau of Prisons, Justice.
ACTION: Finalization of interim rules.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) finalizes three
interim final rules, published in 1995,
1996 and 1997, on Drug Abuse
Treatment Programs. These rules allow
for consideration of early release of
eligible inmates who complete a
residential drug abuse treatment
program. This document also finalizes
the conforming amendment to the
criteria for possible sentence reduction
under the intensive confinement center
program.

EFFECTIVE DATE: December 22, 2000.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons,
HOLC Room 754, 320 First Street, NW.,
Washington, DC 20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
514—-6655.

SUPPLEMENTARY INFORMATION: The
Bureau finalizes its interim rules on
Drug Abuse Treatment Programs (28
CFR part 550, subpart F). These interim
rules implemented the Bureau’s
discretion under Section 32001 of the
Violent Crime Control and Law
Enforcement Act of 1994 (codified at 18
U.S.C. 3621(e)) to reduce the period of
custody for inmates who successfully
complete the treatment program.

We published the first interim rule in
the Federal Register on May 25, 1995
(60 FR 27692) and we amended it by a
second interim rule published on May
17,1996 (61 FR 25122). We then
published a third interim rule on this
subject on October 15, 1997 (62 FR
53690). This last interim rule also made
conforming amendments to the criteria
for possible sentence reduction under
the intensive confinement program (28
CFR 524.31(a)(3)).

On September 9, 2000, BOP published
at 65 FR 56840 a proposed rule
regarding “‘Drug Abuse Treatment
Program”. By that rule, BOP proposes
changes to its existing regulations
concerning participation in the drug
abuse education course and the
residential drug abuse treatment
program, part of which had been
codified by the three earlier interim
rules which we finalize in this
document. This document, therefore,
does not affect comments to the
proposed rule document published at 65
FR 56840. We will consider all
comments we receive on the proposed
rule before we finalize it. This
document only discusses comments we
received on the three interim final rules
we previously published in 1995, 1996
and 1997.

Changes Made by the First Interim Rule

The first interim rule established the
procedures which we would use to
determine (1) eligibility for early release
under 18 U.S.C. 3621(e) and (2) the
length of the reduction in sentence.

To conform with the statutory
provisions that possible reduction in
sentence applies to an inmate convicted
of a nonviolent offense, the procedures
in our interim final rule stated that an
inmate whose current offense falls
under the definition in 18 U.S.C.
924(c)(3) of a crime of violence is
excluded from early release.

Under section 924(c)(3), a crime of
violence means an offsense that is a
felony and has as an element the use,
attempted use, or threatened use of
physical force against the person or
property of another, or that by its
nature, involves a substantial risk that
physical force against the person or
property of another may be used in the
course of committing the offense. Staff
use information in the Judgment and
Commitment Order and the Presentence
Investigation Report to determine if the
inmate’s committed offense meets this
definition of crime of violence.

In exercising the Bureau’s discretion
to reduce a sentence, we also review the
inmate’s criminal history in the
Presentence Investigation Report. We
preclude early release for any inmate
with an adult prior federal and/or state
conviction for homicide, forcible rape,
robbery, or aggravated assault. We
selected the above categories of crimes,
which are reported under the FBI
Violent Crime Index, due to the
extensive variations in statutes between
states.

Inmates in our custody who are not
serving a sentence for a federal offense
(for example, INS detainees, pretrial
inmates, or contractual boarders) are not
eligible for early release. An inmate
eligible for parole is not eligible for
early release by the Bureau; however,
information concerning the successful
completion of a residential drug abuse
treatment program by a parole-eligible
inmate will be transmitted to the Parole
Commission for consideration of a
Superior Program Achievement Award
(see 28 CFR 2.60).

Summary of Public Comments on First
Interim Rule

Fifteen commenters objected on the
grounds that the interim regulations did
not extend early release to inmates
serving a sentence for a non-parolable
offense.

Four commenters objected to using
prior convictions as a disqualifying
criterion. Two of these commenters
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requested that if we used prior
convictions as a disqualifying criterion,
we should limit such use to convictions
within the last fifteen years. These
commenters stated that the fifteen year
time limit was used in the Sentencing
Commission Criminal History Category.

Two commenters recommended that
inmates who completed or were in
Bureau drug abuse treatment programs
between the time it became known that
Congress was considering the
amendment to 18 U.S.C. 3621(e) and the
publication of the interim rule be
granted consideration regardless of any
disqualifying criterion.

These commenters stated that inmate
participation in the Bureau’s drug abuse
treatment program was motivated by the
expectation that the inmate would
subsequently be eligible for early
release. One of these commenters
recommended that some offenses
should not be included under the prior
conviction category, but recommended
that others be included.

One commenter, the American
Psychiatric Association, agreed that the
program was a good idea, but expressed
concern about the adequacy of
transitional drug treatment
programming provided at Bureau
institutions. The Bureau’s regulations in
28 CFR 550.59(a) required minimum
participation of one hour per month for
such transitional services. The
Association stated that this minimum
was probably not of sufficient intensity
to facilitate a good outcome and
recommended enhanced psychiatric
consultation and the availability of a
broad array of services. The comment by
the American Psychiatric Association
on the adequacy of transitional services
became the basis for the second interim
rule.

Agency Response to Public Comment on
the First Interim Rule

We do not have statutory authority
under 18 U.S.C. 3621(e) to grant early
release to an inmate who is serving a
sentence for an offense committed
before November 1, 1987 (commonly
referred to as an “‘old-law” sentence).

Section 3621(e) applies to inmates
serving sentences determined by
Sentencing Guidelines (commonly
referred to as “‘new-law”’ sentences).
Some inmates with “old-law”” sentences
may be eligible for parole. We provide
information concerning a parole-eligible
inmate’s satisfactory participation in our
drug abuse treatment programs to the
United States Parole Commission for the
Commission’s use in making
determinations under its own
regulations (see 28 CFR 2.60) on an
inmate’s superior program achievement.

Information regarding prior
convictions is in the Presentence
Investigation Report (PSI). The PSI is a
court document and is subject to review
by the defendant and defense counsel.
In general, information in the PSI about
prior convictions may be limited to the
fifteen year period covered in the
Sentencing Commission Criminal
History Category.

If, however, the PSI contains
information on prior convictions
beyond the period covered in the
Criminal History Category, we believe
that we are acting in accordance with
Congressional intent when we use the
listed prior conviction as a disqualifying
criterion.

We do not agree with the contention
that inmates who participated in drug
abuse treatment before the publication
of the first interim rule should be
granted early release regardless of
disqualifying criteria. We must
predicate early release on our
implementing regulations. The
regulations implement our statutory
authority by defining successful
completion of the drug abuse treatment
program and by qualifying the exercise
of the Director’s discretion to reduce the
sentence.

We issued the regulations as interim
rules to extend the early release
incentive to eligible inmates as quickly
as practicable. Inmates who participate
in our drug abuse treatment program
clearly benefit from the program’s
objective of equipping the individual
with the cognitive, emotional, and
behavior skills necessary to choose and
maintain a drug-free and crime-free
lifestyle, even if they are not eligible for
early release.

Changes Made by the Second Interim
Rule

We recognize the importance of
transitional services in drug treatment
programming and agree with the
American Psychiatric Association that
an enhanced transitional program, such
as is available in a community-based
program, increases the opportunity for a
good outcome. Transitional services
offered within the institution are a
minimum of one hour per month. Even
so, we believe that successful
completion of the program must include
both the institutional and the
community-based component.

While we may be able to increase the
availability of certain transitional
services at an institution, we cannot
duplicate within the institution the
environment of community-based
transitional services (i.e., the evaluation
of the inmate in conditions where the

inmate is reintegrating into the
community).

We therefore further amended the
interim regulations to require that early
release be contingent upon the inmate’s
completion of transitional services in a
community-based program (i.e., in a
Community Corrections Center or on
home confinement).

One result of the revision was that an
inmate who we do not place in
community-based programs because of
community safety or custodial
considerations would not be eligible for
early release. The Warden, in her/his
professional discretion, decides whether
to place an inmate in a community
corrections center. The Warden makes
the decision based on factors such as the
presence of a detainer or the possibility
that the inmate’s placement in a
community-based program would pose
a danger to the public.

In implementing the second interim
rule, we chose to waive the new
requirement with respect to inmates
with a detainer participating in the drug
abuse treatment program on or before
August 17, 1995. These inmates could
therefore complete transitional services
within the institution before being
turned over to the detaining authority.

Summary of Public Comment on the
Second Interim Rule

We received three comments on the
second interim rule. One commenter
agreed with the change being made, but
objected to excluding inmates serving a
sentence for a non-parolable offense.

Another commenter objected to any
exclusion, stating that exclusions were
not authorized under 18 U.S.C. 3621(e).

A third commenter objected on the
grounds that the statute did not require
transitional services. This commenter
argued that we moved beyond the intent
of Congress in a number of ways.

The commenter objected to the
program’s name (drug abuse treatment
program), stating that it was offensive
and contrary to the clear wording of
Congress (substance abuse treatment
program). The commenter argued that
the statute provides for aftercare
services when the participant leaves the
custody of the Bureau of Prisons rather
than for transitional services. The
commenter maintained that requiring
transitional services delayed or limited
possible sentence reductions and
consequently resulted in greater costs to
the government. The commenter also
maintained that variations in individual
sentences resulted in inconsistent
benefits to eligible inmates.

In June 2000, the American
Psychiatric Association submitted a
clarification to its original comment. In
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this clarification, the Association agrees
with the Bureau’s contention that it
cannot duplicate within a prison
institution the environment of
community-based transitional services.

The Association, however, does think
that transitional services can be
established within a prison setting that
can improve the outcome related to
successful completion of a residential
drug treatment program. The
Association believes that this can be
done by increasing the minimum
requirement for transitional services
within the institution from the original
minimum of one hour per month. The
Association does not mean to present an
either/or choice of one hour per month
within the institution or full
participation in the community-based
program.

The Association recommends that the
rule be reviewed with respect to the
importance of providing substance
abuse treatment to prisoners requiring
external incentives for participation.

Agency Response To Comments on the
Second Interim Rule

As noted above in the response to the
first interim rule, we do not have
statutory authority under 18 U.S.C.
3621(e) to grant early release to an
inmate who is serving a sentence for an
offense committed before November 1,
1987 (commonly referred to as an “old-
law” sentence).

We disagree with the assertion that 18
U.S.C. 3621(e) does not allow for
exclusions. By statute, the Director of
the Bureau is responsible for
determining what constitutes successful
completion of the program and for
making the decision to reduce the
period of custody. The interim rules
established procedures, including
qualifying criteria, for these purposes.

As for the concerns raised by the third
commenter, we wish to emphasize the
significance of the nomenclature change
with respect to the basis for the
transitional services requirement. We
have statutory authority under 18 U.S.C.
3621(b) to place inmates in community-
based programs such as a community
corrections center. Such inmates are
technically still in the custody of the
Bureau. Furthermore, because the
transitional services component is
critical to the success of the treatment,
successful completion of the
“residential substance abuse treatment”
program as determined by the Director
of the Bureau of Prisons, per 18 U.S.C.
3621(e)(2)(A), includes both the unit-
based program and the following
transitional services component.

The provisions pertaining to
“aftercare” in the statute are separate.

Transitional services in a community-
based program are an essential
component of the residential substance
abuse program envisioned by the
statute. As for questions of cost, we do
not believe that reducing costs for the
government outweighs our
responsibility to protect the public.

Finally, inconsistent results cited by
the third commenter largely depend
upon the circumstances of inmates
present at the initial implementation of
the interim regulations. In summary, our
regulations represent our judgment as to
successful completion of the program
and the subsequent discretionary
granting of a reduction of the time an
inmate remains in custody.

As for the clarification by the
American Psychiatric Association, we
do not believe that it is practicable to
enhance transitional services within the
institution sufficiently to ensure the
intended results. We acknowledge the
importance of providing incentives to
inmates to participate in drug abuse
treatment program. To this purpose, the
Bureau published a separate proposed
rulemaking in the Federal Register
(published in proposed form on
September 20, 2000 at 65 FR 56840) to
address incentives for inmates who
would not receive an early release
benefit.

Summary of Changes in the Third
Interim Rule

The first interim rule attempted to
define the term “crime of violence”
pursuant to 18 U.S.C. 924(c)(3). Due to
varying interpretations of the regulation
and caselaw, the Bureau could not
apply the regulation in a uniform and
consistent manner.

The third interim rule sought to
resolve this complication. In the third
interim rule, we used the discretion
allotted to the Director for granting a
sentence reduction to exclude inmates
whose current offense is a felony (a) that
has as an element, the actual, attempted,
or threatened use of physical force
against the person or property of
another, or (b) that involved the
carrying, possession, or use of a firearm
or other dangerous weapon or
explosives (including any explosive
material or explosive device), or (c) that
by its nature or conduct, presents a
serious potential risk of physical force
against the person or property of
another, or (d) that by its nature or
conduct involves sexual abuse offenses
committed upon children. Thus, even as
the Bureau concedes that offenses
related to this regulation are ‘“‘non-
violent” offenses, the implementing
statute does not mandate that all “non-
violent” offenders must receive an early

release. The statute merely indicates
that the sentence may be reduced by the
Bureau of Prisons.

As a conforming amendment, the
third interim rule correspondingly
revised the criteria for possible sentence
reduction under the intensive
confinement center program (28 CFR
524.31(a)(3)).

In the third interim rule, we also
addressed the Community Corrections
Regional Administrator’s authori