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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF COMMERCE

Bureau of Export Administration

15 CFR Parts 736 and 744
[Docket No. 001128335-0335-01]

RIN 0694—-AC38

General Order Concerning Shaykh
Hamad bin Ali bin Jaber Al-Thani, Gulf
Falcon Group, Ltd., and Related
Entities

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration is issuing General Order
No. 3 which imposes a license
requirement for exports and reexports of
all items subject to the Export
Administration Regulations (EAR) that
are on the Commerce Control List
destined to or for Shaykh Hamad bin Ali
bin Jaber Al-Thani and entities related
to or controlled by him, as follows: Gulf
Falcon Group, Ltd. located in Doha,
Qatar; Air Gulf Falcon located in
Sharjah, United Arab Emirates; Falcon
Aircraft Maintenance Center located in
Sharjah, United Arab Emirates; and
Falcon Air Leasing located in Sharjah,
United Arab Emirates. This order also
prohibits the use of License Exceptions
for exports and reexports of all items
subject to the EAR that are listed on the
Commerce Control List to these entities.
This rule amends the EAR to implement
General Order No. 3.

EFFECTIVE DATE: This rule is effective
December 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Eileen Albanese, Director, Office of
Exporter Services, Bureau of Export
Administration, Telephone: (202) 482—
0436.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 2000, Shaykh
Hamad bin Ali bin Jaber Al-Thani
delivered to Baghdad, Iraq, a Boeing 747
aircraft to Iraqi President Saddam
Hussein as a gift. This action violated
the United Nations Security Council
resolution restricting trade with Iraq. To
guard against further such diversions to
Iraq, the Department of Commerce is
issuing General Order No. 3 imposing a
license requirement for exports and
reexports of all items subject to the EAR
that are listed on the Commerce Control
List destined to or for Shaykh Hamad
bin Ali bin Jaber Al-Thani and entities
related to or controlled by him, as
follows: Gulf Falcon Group, Ltd. located
in Doha, Qatar; Air Gulf Falcon located
in Sharjah, United Arab Emirates;
Falcon Aircraft Maintenance Center
located in Sharjah, United Arab
Emirates; and Falcon Air Leasing
located in Sharjah, United Arab
Emirates. This order also prohibits the
use of License Exceptions (see part 740
of the EAR) for exports and reexports of
items subject to the EAR that are listed
on the Commerce Control List to such
entities. This rule amends the EAR to
implement General Order No. 3.

To assist readers in finding in the
EAR these additional end-users subject
to special restrictions with respect to
exports and reexports, this rule also
adds a new section 744.15 to part 744,
“Control Policy: End-User and End-Use
Based,” which provides a cross
reference to the prohibitions contained
in the general orders in Supplement No.
1 to part 736.

Saving Clause

Shipments of items subject to the
requirements of General Order No. 3
that are removed from License
Exception or NLR eligibility as a result
of this regulatory action that were on
dock for loading, on lighter, laden
aboard an exporting or reexporting
carrier, or en route aboard carrier to a
port of export or reexport pursuant to
actual orders for export on December 7,
2000 may be exported or reexported
under the previous License Exception or
NLR provisions up to and including
December 14, 2000. Any such items not
actually exported or reexported before
midnight December 14, 2000, require a
license in accordance with General
Order No. 3.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule involves a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694-0088, ‘“Multi-Purpose
Application,” which carries a burden
hour estimate of 45 minutes for a
manual submission and 40 minutes for
an electronic submission.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this interim rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Sharron Cook, Office of Exporter
Services, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.



76562

Federal Register/Vol. 65, No. 236/ Thursday, December 7, 2000/Rules and Regulations

List of Subjects

15 CFR Part 736
Exports, Foreign trade.

15 CFR Part 744

Exports, Foreign trade, Reporting and
recordkeeping requirements.

Accordingly, parts 736 and 744 of the
Export Administration Regulations (15
CFR parts 730-799) are amended as
follows:

PART 736—[AMENDED]

1. The authority citation for 15 CFR
part 736 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; Pub.

L. No. 106-508; 50 U.S.C. 1701 et seq.; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; Notice of August 3, 2000 (65
FR 48347, August 8, 2000).

2. Supplement No. 1 to Part 736 is
amended by adding and reserving
General Order No. 2 and adding General
Order No. 3 to read as follows:

Supplement No. 1 to Part 736—General
Orders

* * * * *

General Order No. 2 [Reserved]

General Order No. 3 of December 7,
2000; Imposition of license
requirements and prohibition on use of
any License Exceptions for exports and
reexports of items subject to the EAR
that are listed on the Commerce Control
List to Shaykh Hamad bin Ali bin Jaber
Al-Thani and entities related to or
controlled by him, as follows: Gulf
Falcon Group, Ltd. located in Doha,
Qatar; Air Gulf Falcon located in
Sharjah, United Arab Emirates; Falcon
Aircraft Maintenance Center located in
Sharjah, United Arab Emirates; and
Falcon Air Leasing located in Sharjah,
United Arab Emirates.

(a) License requirements. Effective
December 7, 2000, a license is required
for all items subject to the EAR that are
listed on the Commerce Control List
destined to or for: Shaykh Hamad bin
Ali bin Jaber Al-Thani and entities
related to or controlled by him, as
follows: Gulf Falcon Group, Ltd. located
in Doha, Qatar; Air Gulf Falcon located
in Sharjah, United Arab Emirates;
Falcon Aircraft Maintenance Center
located in Sharjah, United Arab
Emirates; and Falcon Air Leasing
located in Sharjah, United Arab
Emirates.

(b) License Exceptions. No License
Exceptions are available for exports or
reexports to the entities described in
paragraph (a) of this General Order.

(c) Licensing policy. Items will be
reviewed on a case-by-case basis to

determine whether there is a risk of
diversion contrary to United Nations
sanctions or U.S. law.

PART 744—[AMENDED]

3. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; Pub.
L. No. 106-508; 50 U.S.C. 1701 et seq.; 22
U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; Notice of November 9, 2000 (65 FR
68063, November 13, 2000); Notice of August
3, 2000 (65 FR 48347, August 8, 2000).

4. Part 744 is amended by adding
section 744.15 to read as follows:

§744.15 Restrictions on exports and
reexports to persons named in General
Orders.

Supplement No. 1 to part 736 of the
EAR names certain persons (individuals
and other legal entities) subject to
special restrictions with respect to
exports and reexports subject to the
EAR. You may not violate any order
issued under or made a part of the EAR,
per General Prohibition nine of part 736
of the EAR.

Dated: November 27, 2000.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 00-31101 Filed 12—6-00; 8:45 am]
BILLING CODE 3510-33-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 242

[Release No. 34-43651; File No. S7-12-98]
RIN 3235-AH41

Regulation of Alternative Trading

Systems; Extension of Temporary Stay
of Effectiveness

AGENCY: Securities and Exchange
Commission.

ACTION: Extension of temporary stay of
effectiveness.

SUMMARY: The Securities and Exchange
Commission extends the stay of
effectiveness of Rules 301(b)(5)(i)(D) and
(E) and 301(b)(6)(i)(D) and (E) until
December 1, 2001. These provisions
relate to alternative trading systems that
trade certain categories of debt
securities. This stay is necessary to
provide sufficient time for a reporting
system to be developed that would

compile and publish data for investment
grade and non-investment grade
corporate debt instruments. The other
alternative trading system rules, which
were published in 63 FR 70844 on
December 22, 1998, remain effective as
previously stated.

DATES: 17 CFR 242.301(b)(5)(i)(D) and
(E) and 242.301(b)(6)(i)(D) and (E) are
stayed until December 1, 2001.

FOR FURTHER INFORMATION CONTACT.: ]ohn
Polise, Senior Special Counsel, at (202)
942-0068, Gordon Fuller, Special
Counsel, at (202) 942-0792, or Steven
Johnston, Special Counsel at (202) 942—
0795, Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-1001.

SUPPLEMENTARY INFORMATION:

I. Background

On December 8, 1998, the Securities
and Exchange Commission
(“Commission”) adopted new rules and
rule amendments to allow alternative
trading systems to choose whether to
register as national securities exchanges,
or to register as broker-dealers and
comply with additional requirements
under Regulation ATS, depending on
their activities and trading volume.* The
effective date for most of these new
rules and rule amendments was April
21, 1999. The Commission stated in the
adopting release that Rules
301(b)(5)(1)(D) and (E) and
301(b)(6)(1)(D) and (E) would become
effective on April 1, 2000. Specifically,
for alternative trading systems trading
20 percent or more of the average daily
trading volume in either investment
grade or non-investment grade corporate
debt securities over at least four of the
preceding six months, the fair access
and systems capacity, security, and
integrity requirements were to take
effect on April 1, 2000. On March 31,
2000, the Commission issued a
temporary stay of effectiveness for Rules
301(b)(5)(1)(D) and (E) until December 1,
2000.2

II. Extension of Temporary Stay of
Effectiveness of Rules 301(b)(5)(i)(D)
and (E) and 301(b)(6)(i)(D) and (E)

In the Adopting Release and the Stay
of Effectiveness Release, we noted that
volume data for investment grade and
non-investment grade corporate debt
was not yet being compiled or
published. Accordingly, market

1 Securities Exchange Act Release No. 40760 (Dec.
8, 1998), 63 FR 70844 (December 22, 1998)
(“Adopting Release”).

2 Securities Exchange Act Release No. 42603A
(March 31, 2000), 65 FR 18888 (April 10, 2000)
(“Stay of Effectiveness Release”).
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participants and regulators had no
mechanism to determine the aggregate
daily trading volume for either
investment grade corporate bonds or
non-investment grade corporate bonds
for purposes of complying with or
enforcing the rules. While efforts are
ongoing to complete such a system, no
comprehensive reporting system is
currently in place. The Commission
believes that extending the stay of
effectiveness of Rules 301(b)(5)(i)(D) and
(E) and 301(b)(6)(i)(D) and (E) until
December 1, 2001 should provide
sufficient time for a system to be
developed and implemented that would
compile and publish data for both
market segments.3

By the Commission.

Dated: December 1, 2000.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 00-31136 Filed 12—06—00; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 20
RIN 1076-AD95

Financial Assistance and Social
Services Programs; Correction

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulations
which were published Friday, October
20, 2000 (65 FR 63144). The regulations
amended the existing regulations to
incorporate new service delivery
systems within the Financial Assistance
and Social Service program.

EFFECTIVE DATE: December 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Larry Blair, (202) 208-2479.

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections supersede
regulations, 25 CFR part 20, last
published in 1985. These regulations
conform to changes in public assistance
payments procedures as well as expand
service delivery systems to conform to
existing conditions.

3The Commission, however, believes that good
business practice dictates that alternative trading
systems adopt the standards of systems capacity,
security, and integrity, regardless of their trading
volume.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication on
October 20, 2000, of the final
regulations which were the subject of
FR Doc. 00-26703, is corrected as
follows:

§20.100 [Corrected]

1. On page 63160, in the second
column, in § 20.100, in the second
definition the term ‘““‘adult assistance
care” is corrected to read ‘‘adult care
assistance”’.

§20.206 [Corrected]

2. On page 63163, in the first column,
in § 20.206, the second sentence of the
introductory text is corrected by
removing the word “or.”

§20.334 [Corrected]

3. On page 63166, in the third
column, in § 20.334(b), the first sentence
is corrected by removing the words
““social services worker” and adding the
words ‘“Bureau Line Officer.”

§20.335 [Corrected]

4. On page 63166, in the third
column, §220.335 is correctly
designated as § 20.335.

§20.403 [Corrected]

5. On page 63167, in the second
column, in § 20.403, paragraph (a)(4)(ii),
is corrected by removing the reference
to “(d)(1)”” and adding in its place the
reference “(b)(1).”

§20.603 [Corrected]

6. On page 63170, in the second
column, in § 20.603(a), the first sentence
is corrected to add after the word
“requested” the words ‘“‘and all
recipients will be redetermined for
eligibility every 6 months.”

7. On page 63170, in the second
column, in § 20.603(c), the first sentence
is corrected by removing the word
“Superintendent” and adding the words
““social services worker” in its place.

8. On page 63170, in the second
column, in § 20.603(d) introductory text,
correct the word “Superintendent” to
read “‘social services worker.”

9. On page 63170, in the second
column, in §20.603(d)(2), correct the
word “Superintendent” to read “‘social
services worker.”

§20.701 [Corrected]

10. On page 63171, in the first
column, in § 20.701, the section heading

is corrected by removing the words, “an
applicant or” and adding the word ““a”
in its place.

Dated: November 30, 2000.
Kevin Gover,
Assistant Secretary—Indian Affairs.
[FR Doc. 00-31093 Filed 12-6—-00; 8:45 am]
BILLING CODE 4310-02—P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. H-052G]

RIN 1218-AB90

Occupational Exposure to Cotton Dust
AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Direct final rule; request for
comments.

SUMMARY: OSHA is issuing a direct final
rule amending its occupational health
standard for Cotton Dust, which was
issued in 1978 and amended in 1985, to
add cotton washed in a batch kier
system to the types of washed cotton
partially exempt from the cotton dust
standard. This direct final rule follows
the recommendation of the Task Force
for Byssinosis Prevention, formerly
known as the Industry/Government/
Union Task Force for Washed Cotton
Evaluation, which studies the health
effects associated with the processing
and use of washed cotton. This direct
final rule is also consistent with a
finding of OSHA'’s review of the cotton
dust standard conducted pursuant to
Section 610 of the Regulatory Flexibility
Act and Section 5 of Executive Order
12866. See also the companion
documents published in the Proposed
Rules and Notices sections of today’s
Federal Register.

DATES: This direct final rule will be
effective April 6, 2001 unless significant
adverse comments are received by
February 5, 2001.

OSHA will publish a document in the
Federal Register at least 30 days before
the effective date of the direct final rule.
The document will either confirm the
effective date of the final rule or, if
significant adverse comments are
received, will withdraw the final rule.
ADDRESSES: Comments should be sent in
quadruplicate to Docket No. H-052G,
Docket Office, Room N2625;
Occupational Safety and Health
Administration, U.S. Department of
Labor, 200 Constitution Ave., NW.,
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Washington DC 20210, (202—693-2350).
Alternatively, one paper copy and one
disc (372 inch floppy in WordPerfect
6.0, 8.0 or ASCII) may be sent to the
Docket Office mailing address; or one
copy faxed to 202—-693-1648 and 3
paper copies mailed to the Docket Office
mailing address, or one copy E-mailed
to ecomments.osha.gov and one paper
copy mailed to the Docket mailing
address.

FOR FURTHER INFORMATION CONTACT: Dr.
Steven Bayard, Director of the Office of
Risk Assessment, Occupational Safety
and Health Administration, U.S.
Department of Labor, Room N-3718,
200 Constitution Avenue, NW.,
Washington, DC 20210, telephone: (202)
693-2275.

SUPPLEMENTARY INFORMATION:

Introduction

This direct final rule adds one
additional method of washing cotton to
the methods the rule already permits
employers to use to achieve partial
exemption from the cotton dust
standard (see paragraph (n), 29 CFR
1910.1043). The additional method of
washing cotton addressed by this notice
is called batch kier washing, and a
partial exemption from the standard for
cotton washed using this method is
supported by extensive scientific
research, which has been published by
the National Institute for Occupational
Safety and Health in “Current
Intelligent Bulletin 56—WASHED
COTTON. A Review and
Recommendations Regarding Batch Kier
Washed Cotton” (Ex. 3—3Q, Docket H—
052F).

The change to the cotton dust
standard achieved by this direct final
rule find is supported by the relevant
government agencies, industry groups,
and the union representing textile
workers. OSHA also considered this
issue when it conducted its recent
Regulatory Flexibility Act review (a
section 610 “lookback” review) of the
cotton dust standard which involved the
publication of a Federal Register notice,
the receipt of comments from interested
parties, and the holding of public
meetings. OSHA is aware of no
opposition to the change that would be
made by this direct final rule.

Therefore, OSHA considers this issue
one that is appropriately addressed
through the direct final rule process.
However, if OSHA receives significant
adverse comments on this direct final
rule, it will withdraw the rule. OSHA
would then proceed with the proposal
on this matter published in the
Proposed Rules section of today’s
Federal Register. Pursuant to that

document, the Agency will consider all
comments and evidence and determine
whether to issue a subsequent final rule
on this matter.

Background

In 1971, the Occupational Safety and
Health Administration (OSHA) adopted
a 1-mg/m3 (total dust) permissible
exposure limit (PEL) for cotton dust.
Subsequent OSHA rulemaking led to the
promulgation of a comprehensive
Federal occupational health standard for
cotton dust in 1978 at 29 CFR 1910.1043
(43 FR 27351, June 23, 1978). In the
1978 standard, OSHA established
different 8-hr time-weighted average
(TWA) PELs for gravimetrically
measured airborne cotton dust for
different work areas of textile mills and
included monitoring, medical,
recordkeeping and other requirements.

Based on ‘““the effectiveness of the
washing process in significantly
reducing or eliminating the biological
effects of cotton dust,” a provision of
the 1978 standard exempted from the
standard cotton ‘““thoroughly washed in
hot water” and “known in the cotton
textile trade as purified or dyed” cotton
(43 FR 27351, June 23, 1978).

However, not all washing methods are
effective in significantly reducing the
biological effects of raw cotton, and
some washing methods leave the cotton
unworkable for spinning or weaving. In
1980, the tripartite “Industry/
Government/Union Task Force for
Washed Cotton Evaluation,” currently
known as the “Task Force for Byssinosis
Prevention,” was organized to study the
issue of washed cotton and byssinosis
and to find methods of washing that
reduce cotton’s biological effects yet
leave the cotton workable. The Task
Force includes representatives from the
National Institute for Occupational
Safety and Health (NIOSH), the
Agriculture Research Service (U.S.
Department of Agriculture), Cotton
Incorporated, the Cotton Foundation
(National Cotton Council), the American
Textile Manufacturers Institute, the
Union of Needletrades, Industrial and
Textile Employees (UNITE) (the
successor union to the Amalgamated
Clothing and Textile Workers Union
(ACTWU)), and OSHA.

In 1985, on the basis of a review of the
existing data, comments, and Task Force
recommendations, OSHA substantially
revised the washed cotton provision
(1910.1043(n)) in the cotton dust
standard (50 FR 51120, Dec. 13, 1985).
The revised standard provides a
complete exemption only for “medical
grade (USP) cotton, that has been
scoured, bleached and dyed, and
mercerized yarn” (Paragraph (n)(3)). In

addition, the 1985 standard provides
partial exemptions for cotton washed in
a continuous system, but provides no
exemptions for batch kier washed
cotton.

Exemption from all requirements of
the standard except for medical
surveillance, medical recordkeeping and
certain appendices is provided for
higher grade cotton (low middling light
spotted, or better, i.e., color grade code
52 or better and leaf grade code 5 or
better according to the current
classification system (USDA 1993a))
that is washed: (1) On a continuous batt
system or rayon rinse system, (2) with
water, (3) at a temperature of no less
than 60°C, (4) with a water-to-fiber ratio
of no less than 40:1, and (5) with
bacterial levels in the wash water
controlled to limit bacterial
contamination of cotton (paragraph
(n)(4) of the standard).

Lower grade cotton (i.e., below color
grade code 52 or below leaf grade code
5 by the current classification system)
that is washed as specified in the
preceding paragraph for higher grade
washed cotton and that is also bleached
is exempted from all requirements of the
standard except for medical
surveillance, recordkeeping, exposure
monitoring and compliance with a 500
pg/m3 PEL for airborne dust measured
by the vertical elutriator sampler, and
certain appendices (paragraph (n)(5)).
With respect to washed cotton of mixed
grades, the 1985 revised standard
specifies that the requirements for the
grade with the most stringent
requirements would apply (paragraph
(n)(6)).

Early batch kier washing trials were
performed on systems involving hand
loading of cotton fiber without prior
mechanical opening or prewetting. Use
of this approach resulted in the
incomplete wetting of cotton fibers
during the washing process, which
probably explains the higher dust levels
and the human reactivity observed in
these early studies of batch kier
washing.

In 1988, Task Force investigators
visited two companies utilizing batch
kier processes with automated systems
for mechanically opening and
thoroughly wetting cotton fiber during
the kier-loading process (Perkins &
Berni, 1991, Ex.3—-30). To evaluate the
effectiveness of batch kier washing
using this state-of-the-art opening and
wetting technology, arrangements were
made to wash cotton on one of these
commercial systems for comparison
with the same cotton washed using the
continuous process partially exempted
by the revised 1985 standard. Washings
in the batch kier system were done
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under two different sets of conditions:
(1) at 60 °C with a 50:1 water-to-fiber
ratio, and (2) at 93 °C with a 17:1 water-
to-fiber ratio. The study used cotton of
grade code 52 to serve as a worst case
test.

The study demonstrated that washing
in the batch kier system under the
conditions described above resulted in a
substantial and statistically significant
reduction (a reduction of at least 50%)
of card-generated airborne cotton dust
under both conditions. In addition, the
three different wash treatments (two
types of batch kier and continuous batt)
were highly effective and statistically
equivalent in reducing the endotoxin
content of card-generated airborne
elutriated dust. As a result, the
concentration of airborne endotoxin was
very effectively reduced by all three
washing methods, from more than 300
ng/m3 for the unwashed cotton (at a
dust level of 1.98 mg/m3) to less than
10 ng/m3 for each of the washed cottons
(at dust levels ranging from 0.35 mg/m3
to 0.89 mg/m3).

These low airborne endotoxin levels
generated during card processing of the
washed cottons were all below a relative
“threshold” for acute airway response
in humans described previously by
NIOSH investigators in this same setting
(Castellan et al. 1987, Ex. 3—5). Most
investigators believe that keeping
endotoxin levels low is crucial to
avoiding byssinosis.

To further assess the effectiveness of
washing cotton in modern batch kier
systems, another blend of
predominantly color grade code 52 and
leaf grade code 5 cotton (grown in
Texas) was washed on a batch kier
system operated by another company
(Jacobs et al. 1993, Ex. 3—19; Perkins
and Olenchock 1995, Ex. 3-31).
Washing, done at 60 °C and using a 40:1
water-to-fiber ratio, as stipulated in the
revised 1985 standard for continuous
wash systems, and at 93 °C and a 17:1
water-to-fiber ratio, resulted in a
reduction of at least 50% in dust-
generating capacity (compared with that
of the unwashed cotton) under identical
carding rates and ventilation conditions.

On the basis of human ventilatory
responses to experimental exposures to
dust from this washed cotton, Jacobs
and colleagues concluded that these
results “suggest that modern batch kier
systems can effectively remove the acute
pulmonary toxicity of cottons washed at
60 °C and a 40:1 water-to-fiber ratio”
(Jacobs et al. 1993, Ex. 3-19, p. 276).

A substantial body of experimental
evidence now exists on this issue. The
evidence indicates that, with respect to
the removal of potential respiratory
toxicity, cotton washed in batch kier

systems (using modern equipment that
assures thorough wetting of the cotton
fiber and no reuse of wash or rinse
water) is equivalent to cotton washed on
a continuous batt system, which was
approved by OSHA for partial
exemption under the washed cotton
provisions (paragraph (n)) of the current
cotton dust standard.

During OSHA'’s review of the Cotton
Dust standard pursuant to Section 610
of the Regulatory Flexibility Act and
E.O. 12866, OSHA requested comment
on the washed cotton issue (63 FR
34140, June 23, 1998). OSHA received
written comment from interested parties
on the standard generally and on this
issue, and held two public meetings in
connection with the review. Based on
the evidence discussed above, both the
industry/government/union ‘“Task Force
for Byssinosis Prevention” Ex. (3—5F)
and NIOSH (Ex. 3-3) submitted
comments recommending that cotton
washed in a batch kier system be treated
by the standard in the same way as
cotton mildly washed in a continuous
system. The National Cotton Council of
America urged OSHA in written
comments and at a public meeting to
amend the standard to partially exempt
cotton washed in a batch kier system
(Ex. 3-5). These comments and the Task
Force report (Ex. 3-5Q) are located in
OSHA'’s Docket Office, Docket No. H-
052-F.

OSHA has now completed its
lookback review of the cotton dust
standard pursuant to the RFA and E.O.
12866. The Notices section of today’s
Federal Register announces the
availability of the final report of that
review, “Regulatory Review of OSHA’s
Cotton Dust Standard.” That review
concludes that the Agency is justified in
extending the washed cotton partial
exemption in the cotton dust standard
to include cotton mildly washed in a
batch kier system (Ex., p. 58).

The studies demonstrate that raw
cotton washed in the batch kier process
according to the specified protocol
results in the elimination or a
substantial reduction in the significant
risk of byssinosis, if employers using
such washed cotton comply with the
medical surveillance and certain
recordkeeping requirements of the
standard, and with Appendices B, C,
and D of the standard. The batch kier
process is as effective in this regard as
other washing methods that OSHA has
already partially exempted from the
cotton dust standard. This conclusion is
supported by NIOSH, and by the joint
government, union, and industry Task
Force for Byssinosis Prevention.

Accordingly, OSHA is amending the
cotton dust standard to add washing in

a modern batch kier system as an
acceptable method of washing cotton
under paragraph (n)(4) of the 1985
cotton dust standard, which will qualify
cotton washed in this system for partial
exemption from that standard. This
amendment is being issued as a direct
final rule because doing so is widely
endorsed, well supported, and non-
controversial.

In order to accomplish this change,
OSHA is amending paragraph (n)(4) of
29 CFR 1910.1043 to include the new
partial exemption for batch kier washed
cotton. The standard will continue to
partially exempt cotton washed through
the continuous batt or rayon rinse
systems. OSHA is also reorganizing
paragraph (n)(4) to improve clarity.

By this action OSHA is responding to
the requirements of the Regulatory
Flexibility Act and Executive Order
12866 that Agencies review their
regulations to determine their
effectiveness and to implement any
changes indicated by the review that
will make the regulation more flexible
and efficient for stakeholders and small
businesses while maintaining needed
protections for workers. Reliance on the
direct final rule approach is also an
example of OSHA’s Reinvention
Initiative which emphasizes flexible and
efficient methods of achieving results.

Economic and Technical Feasibility

OSHA concludes that adding the
batch kier washed cotton method to the
list of methods already partially
exempted by paragraph (n)(4) of the
cotton dust standard (29 CFR
1910.1043) is both economically and
technically feasible. The addition
creates no new requirements and
imposes no new compliance obligations
on employers. Instead, it merely permits
an additional type of washing to qualify
for partial exemption from the cotton
dust standard based on evidence that
batch kier washing is as effective as
other partially exempted washing
methods in protecting employee health.
No one is required to use the new
method. Employers may choose to use
the newly approved method, but they
are not required to use it if they do not
believe it is more advantageous than
existing practices. Thus, this regulatory
action reduces the burden on employers
wishing to avail themselves of it, but
continues to provide protections for
employees. Accordingly, no further
analysis of the feasibility of this direct
final rule is required by the OSH Act.

Regulatory Flexibility Act: Certification
of No Significant Impact

In accordance with the Regulatory
Flexibility Act, as amended (5 U.S.C.
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601-612), OSHA has evaluated the
effects of the batch kier washing
amendment on small entities. No small
business is required to adopt this
washing method or to purchase cotton
washed by this method and all
employers may continue to use their
existing practices to comply with the
cotton dust standard. A small business
may choose to adopt this method of
washing cotton or to purchase cotton
washed by this method if it finds that
a cost saving or other advantage is
created by doing so. Based on this
finding, OSHA certifies that this
amendment to paragraph (n)(4) of 29
CFR 1910.1043 will not have a
significant impact on a substantial
number of small entities.

Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant’”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or land programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

For the reasons just discussed, this
direct final rule causes none of these
impacts. Some cotton mills may choose
to use cotton washed by this newly
permitted method to save control costs
otherwise required by the cotton dust
standard. Consequently, this direct final
rule is not a significant regulatory action
and therefore does not require an
Economic Analysis under Executive
Order 12866.

Unfunded Mandates

This direct final rule, which amends
a paragraph of the Cotton Dust standard,
has been reviewed in accordance with
the Unfunded Mandates Reform Act of
1995 (UMRA) (U.S.C. 1501 et seq.). For
the purposes of the UMRA, the Agency
certifies that the final standard does not

impose any Federal mandate that may
result in increased expenditures by
State, local, or tribal governments, or
increased expenditures by the private
sector, of more than $100 million in any
year.

Federalism

This amendment has been reviewed
under Executive Order 13132 (Aug. 11,
1999) on Federalism. That order
requires that agencies, to the extent
possible, refrain from limiting state
policy options, consult with States prior
to taking any actions that would restrict
state policy options, and take such
actions only when there is clear
constitutional authority and the
presence of a problem of national scope.
The Order provides for preemption of
State law only if there is a clear
Congressional intent for the Agency to
do so. Any such preemption is to be
limited to the extent possible.

Section 18 of the Occupational Safety
and Health Act (OSHA Act) expresses
Congress’ intent to preempt State laws
relating to issues on which Federal
OSHA has promulgated occupational
safety and health standards. Under the
OSH Act, a State can avoid preemption
on issues covered by Federal standards
only if it submits, and obtains Federal
approval of, a plan for the development
of such standards and their
enforcement. Occupational safety and
health standards developed by such
Plan States must, among other things, be
at least as effective in providing safe and
healthful employment and places of
employment as the Federal standards.
When such standards are applicable to
products distributed or used in
interstate commerce, they may not
unduly burden commerce and must be
justified by compelling local conditions.

This amendment to paragraph (n)(4)
of the cotton dust standard was
developed based on scientific research
and merely grants an extra option and
increased flexibility to cotton processors
and textile mills. In connection with the
Regulatory Flexibility Act review,
OSHA held a public meeting in Atlanta,
GA which is in the region where most
textile industry facilities are located.
State Plan states are free to adopt this
amendment or an alternative that is at
least as effective in protecting worker

health.

State Plan Standards

The 25 States with their own OSHA
approved occupational safety and health
plans must adopt an equivalent
amendment or one that is at least as
protective to employees within six
months of the publication date of this
final standard. These States are: Alaska,

Arizona, California, Connecticut (for
State and local government employees
only), Hawaii, Indiana, Iowa, Kentucky,
Maryland, Michigan, Minnesota,
Nevada, New Mexico, New York (for
State and local government employees
only), North Carolina, Oregon, Puerto
Rico, South Carolina, Tennessee, Utah,
Vermont, Virginia, Virgin Islands,
Washington and Wyoming.

Paperwork Reduction Act

The information requirements
contained in the cotton dust standard
have been approved by the Office of
Management and Budget pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-30). The approval is in
effect until January 31, 2002 pursuant to
OMB Control No. 1218-0061 (29 CFR
1910.8). The approval covers the
paperwork required to achieve a washed
cotton partial exemption from the
standard. This amendment adds no
additional information collection
requirements and instead merely adds
an alternative method for achieving the
washed cotton exemption.
Consequently, the Paperwork Reduction
Act of 1995 does not require OSHA to
take any further action on this matter at
this time.

Public Participation

Interested persons are requested to
submit written data, views and
arguments concerning this direct final
rule. These comments must be received
by February 5, 2001 and submitted in
quadruplicate to Docket No. H-052G,
Docket Office; Room N2625;
Occupational Safety and Health
Administration; U.S. Department of
Labor, 200 Constitution Ave., N.-W.,
Washington, D.C. 20210.

Alternatively, one paper copy and one
disc (32 inch floppy in Wordperfect
6.0, 8.0 or ASCII) may be sent to that
address, or one copy faxed to (202) 693—
1648 and 3 paper copies mailed to the
Docket Office mailing address; or one
copy E-mailed to ecomments.osha.gov
and one paper copy mailed to the
Docket Office mailing address.

All written comments received within
the specified comment period will be
made a part of the record and will be
available for public inspection and
copying at the above Docket Office
address.

OSHA requests comments on all
issues related to granting cotton washed
in the batch kier system with a partial
exemption from OSHA'’s cotton dust
standard and on the Agency’s findings
that there are no negative economic,
environmental or other regulatory
impacts of this action on the regulated
community. OSHA is not requesting
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comment on any issues or opening the
record for any issue other than those
related to this amendment to paragraph
(n)(4) of 29 CFR 1910.1043.

If OSHA receives no significant
adverse comment on this amendment,
OSHA will publish a Federal Register
document confirming the effective date
of this direct final rule. Such
confirmation may include minor
stylistic or technical changes to the
amendment that appear to be clearly
justified. For the purposes of legal
review, OSHA views the date of
confirmation of the effective date of this
amendment as the date of issuance.

If OSHA receives significant adverse
comments on this amendment, it will
withdraw the amendment and proceed
with the proposed rule addressing the
batch kier washing issue published in
the Proposed Rules section of today’s
Federal Register.

List of Subjects in 29 CFR Part 1910

Cotton dust, Hazardous substances,
Occupational safety and health,
Reporting and recordkeeping
requirements.

Authority and Signature

This document was prepared under
the direction of Charles N. Jeffress,
Assistant Secretary of Labor for
Occupational Safety and Health, 200
Constitution Avenue, NW., Washington,
DC. 20210.

This action is taken pursuant to
sections 4, 6, and 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
653, 655, 657), Section 4 of the
Administrative Procedure Act (5 U.S.C.
553), Secretary of Labor’s Order No. 3—
2000 (65 FR 50017, August 16, 2000)
and 29 CFR part 1911.

Signed at Washington, DC, this 4th day of
December, 2000.

Charles N. Jeffress,
Assistant Secretary of Labor.

Part 1910 of Title 29 of the Code of
Federal Regulations is hereby amended
as set forth below:

PART 1910—(AMENDED)

1. The authority citation for Subpart
Z of Part 1910 is revised to read as
follows:

Authority: Sections 4, 6 and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657; Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 6-96 (62 FR 111)
or 3—-2000 (65 FR 50017) as applicable; and
29 CFR part 1911.

All of subpart Z issued under sec. 6(b) of
the Occupational Safety and Health Act,
except those substances that have exposure
limits listed in Tables Z-1, Z-2, and Z-3 of

29 CFR 1910.1000. The latter were issued
under sec. 6(a) (29 U.S.C. 655(a)).

Section 1910.1000, and Table Z-1, Z-2,
and Z-3 and 1910.1043 (n) also issued under
5 U.S.C. 553.

Section 1910.1000, and Tables Z—1, Z-2,
and Z-3 not issued under 29 CFR part 1911
except for the arsenic (organic compounds),
benzene, and cotton dust listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 333) and 5
U.S.C. 553.

Section 1910.1002 not issued under 29
U.S.C. 655 or 29 CFR part 1911; also issued
under 5 U.S.C. 553.

Sections 1910.1018, 1910.1029 and
1910.1200 are also issued under 29 U.S.C.
653.

2. Paragraph (n)(4) of §1910.1043 is
revised to read as follows:

§1910.1043 Cotton dust.

* * * * *

(n)* L

(4) Higher grade washed cotton. The
handling or processing of cotton classed
as “low middling light spotted or
better” (color grade 52 or better and leaf
grade code 5 or better according to the
1993 USDA classification system) shall
be exempt from all provisions of the
standard except the requirements of
paragraphs (h) medical surveillance,
(k)(2) through (4) recordkeeping—
medical records, and Appendices B, C,
and D of this section, if they have been
washed on one of the following systems:

(i) On a continuous batt system or a
rayon rinse system including the
following conditions:

(A) With water;

(B) At a temperature of no less than
60 °C;

(C) With a water-to-fiber ratio of no
less than 40:1; and

(D) With the bacterial levels in the
wash water controlled to limit bacterial
contamination of the cotton.

(ii) On a batch kier washing system
including the following conditions:

(A) With water;

(B) With cotton fiber mechanically
opened and thoroughly prewetted
before forming the cake;

(C) For low-temperature processing, at
a temperature of no less than 60 °C with
a water-to-fiber ratio of no less than
40:1; or, for high-temperature
processing, at a temperature of no less
than 93 °C with a water-to-fiber ratio of
no less than 15:1;

(D) With a minimum of one wash
cycle followed by two rinse cycles for
each batch, using fresh water in each
cycle, and

(E) With bacterial levels in the wash
water controlled to limit bacterial
contamination of the cotton.

* * * * *
[FR Doc. 00-31186 Filed 12—6—00; 8:45 am]
BILLING CODE 4510-26-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 022-0239; FRL-6875-8]

Final Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Ventura
County Air Pollution District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing limited
approval and limited disapproval of
revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on March 9, 2000.
This limited approval and limited
disapproval action will incorporate
Rules 10-15, 15.1, 16, 23-24, 26, 26.1—
26.10, 29 and 30 of Ventura County Air
Pollution District (District) into the
federally approved State
Implementation Plan (SIP).

The intended effect of finalizing this
limited approval is to strengthen the
federally approved SIP by incorporating
these rules and by satisfying Federal
requirements for an approvable
nonattainment area new source review
(NSR) SIP for the District. While
strengthening the SIP, however, this SIP
revision contains deficiencies which the
District must address before EPA can
grant full approval under section
110(k)(3). Thus, EPA is finalizing
simultaneous limited approval and
limited disapproval as a revision to the
California SIP under provisions of the
Act regarding EPA action on SIP
submittals, and general rulemaking
authority.

In addition to the above action, we are
removing District Rules 18, 21, and 25
from the SIP, and deleting the
conditions identified by us in 1981 for
the District’s 1981 NSR rule.

DATE: This action is effective on January
8, 2001.

ADDRESSES: Copies of the state submittal
and other supporting information used
in developing the final action are
available for public inspection (Docket
Number CA 022—-0239) at EPA’s Region
IX office during normal business hours
and at the following locations:
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» Ventura County Air Pollution
Control District, 669 County Square
Drive, Ventura, California 93003.

¢ (California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L” Street,
Sacramento, CA 95812.

FOR FURTHER INFORMATION CONTACT:
Nahid Zoueshtiagh, Permits Office,
(AIR-3), Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901, Telephone:
(415) 744-1261.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” are used we mean
EPA.

Table of Contents

I. What Action is EPA finalizing?
II. Background
1. Public Comments and EPA Responses
IV. EPA Evaluation and Final Action
V. Next Action
VI. Administrative Requirements
1. Executive Order 12866
2. Executive Order 13045
3. Executive Order 13084
4. Executive Order 13132

5. Regulatory Flexibility Act

6. Unfunded Mandates

7. Submission to Congress and the
Comptroller General

8. National Technology Transfer and
Advancement Act

9. Petitions for Judicial Review

I. What Action Is EPA Finalizing?

EPA is finalizing limited approval and
limited disapproval of Rules 1-15, 15.1,
16, 23-24, 26, 26.1-26.10, 29 and 30.
These rules are being approved into the
California SIP. EPA is also removing
Rules 18, 21, and 25 from the California
SIP.

TABLE 1.—RULES SUBJECT TO TODAY’S FINAL ACTION

Rule No Existing sip title SiP gg&roval Current rule title Adoption date
10 ......... Permits Required .........cccccooeieiiieeeiiee e 6/18/82 | Permits Required ........cccceeieeeeiiieeiiee e 6/13/95
11 ... Application Contents ........ccccceveveveerieresiieeesiieeens 6/18/82 | Definitions for Regulation Il ........ccccccccvvveviveeennnn. 6/13/95
12 ... Statement by Engineer or Application Preparer 2/3/89 | Application for Permits ............ccccceeiiieiiniiennnnns 6/13/95
13 ... Statement by Applicant ........cccccoveieeiiiiieesieees 6/18/82 | Action on Applications for an Authority to Con- 6/13/95
struct.
Trial TSt RUNS ....vveiiiiec et 9/22/72 | Action on Application for a Permit to Operate .... 6/13/95
Permit ISSUANCE .......cooviiiiiiiie e 4/17/87 | Standards for Permit Issuance 6/13/95
[910] [T Sampling and Testing Facilities ... 10/12/93
Permit Contents 6/18/82 | BACT Certification ...........cccceeenee 6/13/95
Permit to Operate-Application Required for Ex- 9/22/72 | none—Deleted ........ccceeviiveiiiiii e 6/13/95
isting Equipment.
Expiration of Applications and Permits ............... 6/18/82 | none—Deleted ........ccceeveuiveeiiiie e 6/13/95
Exemptions from Permits 6/18/82 | Exemptions from Permit 7/9/96
Source Recordkeeping & Reporting .........ccceeeee. 6/18/82 | Source Recordkeeping & Reporting ..........cc........ 9/15/92
Action on Applications .........cccceveeriiiiiiieee e 6/18/82 | none—Deleted .........ccovuiiiiiiiiiiiie e 6/13/95
New Source ReVIEW .........cccceveerieirieiiinenns 7/1/82 | New Source ReVIeW .........c.cccooeeereeene 10/22/91
All New & Modified Stationary Sources 7/1/82 | New Source Review (NSR) Definitions 1/13/98
All New & Modified Stationary Sources-Attain- 711/82 | REQUIEMENTS ...vvvveieviieiiiieeeiieeesieeeesreeesaee e 1/13/98
ment Pollutants.
26.3 ...... All New & Modified Stationary Sources Non-At- 71182 | EXEMPLIONS ..oveiiviieeeiiieeciieeesieeeesieee e sveeeenieeesnees 1/13/98
tainment Pollutants.
26.4 ... NONE oo EmIission BanKing .......cccccoveveeeiiiieesiiieesniiee s 1/13/98
26.5 ... Power Plants ... 7/1/82 | Community Bank ........coccoeeiiiiiiiiiiee e 1/13/98
26.6 ...... Air Quality Impact Analysis & Modification .. 7/1/82 | Calculations ........... 1/13/98
26.7 ...... NONE .ttt ettt NSR-Notification 12/22/92
26.8 ...... 10 ] = SRS NSR-Permit to Operate ........cccccccveevivvveerveeennennnnn 10/22/91
26.9 ...... NONE .ttt ettt e et e et e e e aneee s Power Plants ........ccccooiiiiiiiieieeee e 10/22/91
26.10 10 ] [ Prevention of Significant Deterioration (PSD) ..... 1/13/98
29 Conditions on Permit . 6/18/82 | Conditions on Permits ..........ccccoeceeeiiieeciiieeennn. 10/22/91
30 .o Permit Renewal ..........ccccooveiiiiiiiiiiienieeeenee 5/3/84 | Permit RENEWal .........cccocvieiiiiiiiiic e 5/30/89

II. Background

On March 9, 2000, in 65 FR 12495,
EPA proposed limited approval and
limited disapproval for the above listed
District rules. In addition EPA proposed
to delete four obsolete rules from the
SIP and a 1981 condition that no longer
applies. We also solicited comments on
the District’s public notification
requirements for its permitting actions.
Please note that in EPA’s March 9, 2000
proposal, there was a typographic error
in Table 1 where the rule number for
Rule 26.10 (Prevention of Significant
Deterioration) was erroneously shown
as Rule 26.1.

In our proposal for limited approval
and limited disapproval, we identified

the following deficiencies in this set of
permitting and NSR rules:

1. Rule 10 does not require an
authority to construct (ATC) for
emission units relocating within five
miles within the District.

2. Rule 26 does not specify that
emissions offsets must be surplus at the
time of use.

3. Rule 26 provides authority to the
District to deny a permit for violating
National Ambient Air Quality Standards
(NAAQS) but it does not provide for
denial of a permit for sources that may
violate PSD increments.

4. Rule 26 relies entirely on California
Environmental Quality Act (CEQA) for

implementing alternatives analysis
required by the CAA.

III. Public Comments and EPA
Response

A 30-day public comment period was
provided on EPA’s proposed rulemaking
at 65 FR 12495. EPA only received two
comments, both from the District. The
District commented on one of the rule
deficiency issues, and on public
notification requirements. EPA’s
response follows a brief summary of the
District comments.

Comment #1: The District disagreed
with EPA’s interpretation that CAA
Section 173(c) requires Ventura County
emission reduction credits (“ERCs”) to
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be “surplus at the time of use”. (see
Rule Deficiency #2 above). The District
contends:

e An emission reduction that
generates an ERC is surplus because the
District’s attainment plan does not rely
on that emission reduction to show
attainment. All emission reductions
submitted for ERCs are reduced to the
amount to that the attainment plan
identifies for the emission control that
produced the emission reduction. Any
amended attainment plan does not rely
on reduction of banked ERCs.

* An emission reduction that
generates an ERC is creditable because
it is not “otherwise required by this
Act”. Ventura County’s ERCs are
binding through local requirements
established for the purpose of creating
ERC. This local authority is separate
from any requirements of CAA.
Furthermore, the emission reduction
that generated the ERC is not relied on
for attainment.

Response #1: We understand that the
District has not relied on the banked
emission reductions in developing its
attainment or Air Quality Management
Plan (AQMP) and on that basis
considers all banked ERCs to be surplus
to the requirements of the CAA.
However, the CAA requirement for
ERCs to be surplus from other
requirements of the CAA is independent
from the District’s obligation to meet the
National Ambient Air Quality Standards
(NAAQS). See Section 173 (c)(2) of the
CAA. 42 U.S.C. §7503(c)(2). EPA has
interpreted this provision to require
emissions reductions used as offsets to
satisfy Section 173(c)(2), to be surplus to
all other requirements of the CAA at the
time the offset is used. See ‘“Response
to Request for Guidance on Use of Pre—
1990 ERC’s and Adjusting for RACT at
Time of Use” from Seitz to Howekamp,
(August 26, 1994) at page 2, Note 1. We
do not agree that any ERC banked in the
District is automatically and always
surplus because it is not relied upon for
attainment. An ERC may be surplus at
the time of generation but it not
necessarily surplus at the time of use (or
disbursement) because, for example, a
Reasonably Available Control
Technology (RACT) requirement that
did not apply at the time the ERC was
generated by a source category, becomes
statutorily applicable before or at the
time the ERC is used. In such a case,
Sections 172(c) and 173(c)(2) of the
CAA require discounting the ERC to
RACT levels prior to use.

We recognize that at the time of
issuance (or banking), the District
discounts ERCs under its Rule 26.4.C.
However, this discounting procedure
does not ensure that these ERCs are

surplus to all requirements of the Act as
set forth in Section 172(c), 42 U.S.C.
§7502 (c), at the time of use. For
example some VOC compounds are also
hazardous air pollutants (HAPs). In
these situations, at the time of use of an
ERC for VOC, there may be a
requirement for the HAP reduction
pursuant to a MACT standard. Since a
portion of the VOC is a HAP, and the
reduction is required by a MACT
standard under the CAA, the portion of
the ERC associated with the HAP is not
surplus simply because the District has
not relied upon the reductions for
Reasonable Further Progress (RFP), Rate
of Progress (ROP) or the attainment
demonstration. See August 26, 1994,
Seitz Memo at page 3, Note 5. In sum,
ERCs are not automatically surplus.
Therefore it is important to ensure that
ERGCs are surplus to all requirements of
the Act at the time they are used, even
though they were discounted at the time
of generation and even though the
District has not relied on the ERCs for
its attainment demonstration.

Comment #2: In proposing this rule,
EPA requested comments on the
District’s threshold for public
notification of its permitting actions.
Only the District commented on this
subject.

The District’s rule provides public
notice only for those permit actions that
involve emission units with a combined
potential to emit (PTE) in excess of one
of the thresholds listed in its Rule 26.7.
The District believes that PTE is the best
measure of the ““size” of project that
should be subject to public notice. The
District also clarified that the PTE
thresholds for public comment are not
based on the net emission increase from
the emission units. It is, therefore,
misleading to compare the public notice
thresholds to the federal significance
levels (which are based on net emission
increases).

Response #2: EPA solicited comments
on the public notice thresholds to gauge
public interest in being notified of
permit actions for projects with a lower
combined PTE than the rule’s
thresholds. The fact that we only
received one comment (from the
District) indicates that the District’s
requirements are sufficient for providing
opportunity for public review and
comment on its on permitting actions.
Therefore, we agree with the District’s
comment on this subject and will
finalize approval of Rule 26.7 for
incorporation into the SIP.

IV. EPA Evaluation and Final Action

For the reasons explained above, the
comments submitted by the District
have not changed our evaluation of the

rules as described in our proposed
action. EPA is, therefore, finalizing its
limited approval and limited
disapproval of District Rules 10-15,
15.1, 16, 23-24, 26, 26.1-26.10, and 29—
30. Our final action is a limited
approval and limited disapproval
because the Rules contain deficiencies
and are not fully consistent with CAA
requirements, EPA regulations and EPA
policy. The District must revise its Rules
10 and 26 to address the following
deficiencies:

* Rule 10 must be clarified or set
specific conditions for the exemption
from an authority to construct (ATC)
permit for relocating emission units.
The rule must be made clear to avoid
potential circumvention of BACT and
public notice requirements for an ATC.
The rule must specify that only very
small units are eligible for this
exemption for relocation within five
miles in the District. The District must
also revise Section A.3 of its Rule 26.3
(NSR exemption for relocated units) to
reflect revisions made to Rule 10 in
correcting the deficiency.

* Rule 26 must be revised to address
the following three deficiency issues:

Emission Reduction Credits must be
surplus at the time of use.

This rule must be revised to ensure
that ERCs required for offsetting air
emission increases are surplus to
reductions otherwise required by the
CAA. Section 173(c)(2) of the CAA
requires that sources provide offsets in
order to obtain an ATC permit. Further,
the Act requires that offsetting emission
reductions must be federally enforceable
at the time that the NSR permit is issued
[section 173(a)], and in effect by the
time the source commences operation
[section 173(c)(1)]. In addition, section
173(c)(2) requires that the offsets be
surplus of all other requirements of the
Act. The CAA does not allow the use of
ERCs which were surplus some years
ago when they were generated, but
which are no longer surplus (for
example to RACT or MACT
requirements) at the time that the ERC
is used. Thus, the District is required to
amend its rule to provide for adjusting
all ERCs to ensure that the requirement
of section 173(c)(2) for surplus ERCs is
met at the time that the ERCs are used.

To be corrected, Rules 26.2.B and
26.6.D.7.b must prohibit the use of the
ERCs that are not surplus to the CAA
requirements at the time of use. The
District must revise Rules 26.2.B and
26.6.D.7 to add this requirement. The
District must also revise the definition
of major modification in Rule 26.1.16, to
add that in calculating
contemporaneous net emission
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increases, ERCs that are not surplus at
the time of use shall not be included.

Violation of Ambient Air Increments

Rule 26 must also be revised to
provide authority to the District to deny
a permit to operate to any source which
would cause increases in pollution
concentrations over the baseline
concentration and would cause a
violation of ambient air increments.

Alternative Analysis

Rule 26’s reliance on California
Environmental Quality Act (CEQA) for
the alternatives analysis required by
Section 173(a)(5) of the Act must be
revised. The alternatives analysis must
not be circumvented by qualifying for a
statutory or categorical exemptions, or a
negative declaration pursuant to CEQA.
The District must revise the rule to
remove any exemptions. The District
may revise the rule so that the District
bases its independent conclusions for
the alternatives analysis on materials
developed under CEQA. However, the
District must independently conclude
that the alternatives analysis whether
based on CEQA or other information
demonstrates the benefits of the
proposed source significantly outweigh
the environmental and social cost.

Because these rule deficiencies are
inappropriate for inclusion in the SIP,
EPA cannot grant full approval of these
rules under section 110(k)(3). Also,
because the submitted rules are not
composed of separable parts which meet
all the applicable requirements of the
CAA, EPA cannot grant partial approval
of the rule under section 110(k)(3).
However, EPA is granting final limited
approval of the submitted rules under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
final approval is limited because EPA’s
action also contains a simultaneous
limited disapproval. In order to
strengthen the SIP, EPA is finalizing
limited approval and limited
disapproval of District rules under
sections 110(k)(3) and 301(a) of the
CAA. Tt should be noted that the rules
covered by this final rulemaking have
been adopted by the District and are
currently in effect in the District. EPA’s
final limited disapproval action does
not prevent the District or EPA from
enforcing these rules. Nothing in this
action should be construed as
permitting or allowing or establishing a
precedent for any future request for
revision to any SIP. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,

and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Next Action

The District will have 18 months from
the effective date of this final action to
correct the deficiencies delineated by
EPA in Section IV above, to avoid
federal sanctions. See section 179(b) of
the CAA. The District’s failure to correct
the deficiencies will also trigger the
Federal implementation plan
requirements under 110(c).

VI. Administrative Requirements

1. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

2. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

3. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal

governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, Executive Order 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

4. Executive Order 13132

Executive Order 13121, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
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federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

5. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

6. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million

or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

7. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

8. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

9. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 5, 2001.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 5, 2000.
Felicia Marcus,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (b)(5), (c)(56)(ii)(C),

(c)(95)(i1)(C), (c)(179)(1)(D)(2),
(c)(187)(1)(B)(4), (c)(188)(1)(D)(4),
(c)(190)(i)(A)(3), (c)(193)(1)(E),
(c)(196)(1)(B)(2), (c)(225)(1)(G)(2),
(c)(241)(1)(C)(3), and (c)(255)(1)(G) to

read as follows:

§52.220 Identification of plan.
* * * * *
(b) * x %

(5) Ventura County Air Pollution
Control District.

(i) Previously approved on September
22,1972 and now deleted without
replacement Rule 18.

* * * * *

* %

(c) *
(56) *
(1 ) * Kk %

(C) Previously approved on June 18,
1982 and now deleted without
replacement Rule 25.

(95) L

(ll] * x %

(c) Previously approved on June 18,
1982 and now deleted without
replacement Rule 21.

* * * * *

* * * * *

4) Rules 26.A (“General”’), 26.8 and
26.9 adopted on October 22, 1991.

* * * * *



76572 Federal Register/Vol. 65, No. 236/ Thursday, December 7, 2000/Rules and Regulations
188) * * * endorsement, by increasing the at least 75 percent of the ownership
percentage of interest in a vessel interest in any U.S.-flag fishing vessel.
D) * * * required to be owned and controlled by = The Act is intended to ensure that

(190) * % %

(i) * % %

(A] * * *

(3) Rule 24 adopted on September 15,

* * * * *

(193) * * *
( ) * % %
(E) Ventura County Air Pollution
Control District
(1) Rule 26.7 adopted on December
22,1992,
* * * * *
(1 ) * * *
(1) * *x %
(B] * *x *
(2) Rule 15.1 adopted on October 12,
1993.
* * * * *
(225) * % %
(1) * x %
(G] * *x *
(2) Rules 10, 11, 12, 13, 14, 15 and 16
adopted on June 13, 1995.

* * * * *
(24 ) * % %
(i) * % %
(C) * % %
(3) Rule 23 adopted on July 9, 1996
25 ) * k%

(

(1) * % %

(G) Ventura County Air Pollution
Control District.

(1) Rules 26.1, 26.2, 26.3, 26.4, 26.5,
26.6 and 26.10 adopted on January 13,
1998.

* * * * *

[FR Doc. 00-31050 Filed 12—6—00; 8:45 am]
BILLING CODE 6560-60—P

DEPARTMENT OF TRANSPORTATION

Coast Guard

46 CFR Part 67

[USCG-1999-6095]

RIN 2115-AF88

Citizenship Standards for Vessel

Ownership and Financing; American
Fisheries Act

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard amends
citizenship requirements for fishing
vessels of less than 100 feet in length
that are eligible for a fishery

U.S. citizens in corporations. The
percentage increased is from more than
50 percent to at least 75 percent. We add
provisions making fishery endorsements
of documented fishing vessels chartered
or leased to a person who is not a
citizen or to an entity which is ineligible
to own a documented fishing vessel
invalid. We also prohibit fishery
endorsement for a fishing vessel
mortgaged to a trustee if the mortgage
interest is issued, assigned, transferred,
or held in trust for a person not eligible
to own a documented fishing vessel,
even if the trustee is eligible to own a
documented fishing vessel.

DATES: This final rule becomes effective
on October 1, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-1999-6095 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Patricia J. Williams, Coast Guard,
telephone 304-271-2400. If you have
questions on viewing the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation,
telephone 202-366-9329.
SUPPLEMENTARY INFORMATION:

Regulatory History

On July 27, 2000, we published a
notice of proposed rulemaking entitled
Citizenship Standards for Vessel
Ownership and Financing; American
Fisheries Act [USCG-1999-6095] in the
Federal Register (65 FR 46137). No
public hearing was requested and none
was held.

Background and Purpose

For reasons and purposes as
discussed in the NPRM the Coast Guard
amends its fishery endorsement
regulations as mandated by the 105th
U.S. Congress (Pub. L. 105-277)
outlining fishery endorsement eligibility
for fishing vessels less than 100 feet in
length. The American Fisheries Act
(AFA) requires a real, effective, and
enforceable U.S. ownership threshold
for U.S.-flag fishing vessels. Under this
Act, U.S. citizens must own and control

vessels with a fishery endorsement are
truly controlled by citizens of the
United States. The Act also increases
the penalties for fishery endorsement
violations and is intended to discourage
willful noncompliance with the new
requirements.

Discussion of Comments and Changes

The Coast Guard received 12
comments from two respondents
addressing the proposed changes to the
citizenship requirements for U.S.-flag
fishing vessels with a fishery
endorsement. Each respondent
highlighted several different items
within the proposed rule.

One comment felt that the proposed
change to §67.11 goes too far by
eliminating the fishing vessel exemption
on selling, mortgaging, leasing,
chartering, delivering, or otherwise
transferring of the vessel to a non-U.S.
citizen without the prior approval of the
Maritime Administration. The Coast
Guard agrees. Our initial intent was to
ensure full compliance with the
American Fisheries Act and to ensure
there is no confusion among the
regulated community. By removing
paragraphs (b)(1) and (b)(3) we
inadvertently exceeded the scope of the
mandate. We have added a paragraph (c)
to this section that clarifies vessels less
than 100 feet must comply with the
Fishery Endorsement requirements of
the part, and vessels 100 feet and greater
must comply with the requirements
found in 46 CFR part 356.

Both respondents stated our proposed
restrictions on chartering should apply
only to fish harvesting vessels, and not
to fish processing or fish tender vessels.
We have reviewed the issue, as well as
the regulations applicable to larger
vessels, implemented by the Maritime
Administration (MARAD), the agency
with the authority of administering the
AFA on vessels greater than or equal to
100 feet in length. We have determined
that the regulations regarding chartering
of vessels less than 100 feet should be
the same as those regarding larger
vessels. Thus, we have added language
to §67.21(d)(3) that will not restrict time
or voyage charters to Non-Citizens of
dedicated Fish Processing or Fish
Tender Vessels. This change will bring
the regulations for vessels less than 100
feet into symmetry with the regulations
for larger vessels, while still
invalidating fishery endorsements
whenever a fish harvesting vessel is
chartered to a Non-Citizen. Bareboat
charters of any fishing industry vessel to
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Non-Citizens will also invalidate the
vessel’s fishery endorsement.

Both respondents questioned the
efficiency of having the Commandant
review and approve every loan by a
Non-Citizen that is secured by a
mortgage, regardless of vessel length.
Both suggested that the Coast Guard
accept arrangements approved by
MARAD for vessels greater than or equal
to 100 feet. This has always been the
intent of the Goast Guard. We have
added to 46 CFR 67.21(f) in order to
clarify this intent and prevent confusion
among the regulated industry.
Additionally, we are adding language to
that same section that will allow owners
of vessels less than 100 feet to presume
Commandant approval of standard loan
and mortgage agreements from Non-
Citizen lenders, that have received
general approval under MARAD’s
regulations. For those vessels under 100
feet that are entering into non-standard
loan and mortgage agreements with
Non-Citizen lenders, Commandant
approval will proceed on a case-by-case
basis.

One comment raised a concern that
redefining “control” in § 67.31 “Stock
or equity interest requirements”” would
unnecessarily subject non-fishing
industry vessels to the more stringent
requirements included in the AFA. The
Coast Guard agrees with this comment.
In order to ensure the AFA definition of
control is not applied to non-fishing
industry vessels, we have split the
definition into §§67.31(b) and (c), and
moved the current § 67.31(c) to
§67.31(d).

Both respondents noted that certain
larger vessels that were ““grandfathered”
by the AFA have been given a 15-day
period to correct an invalid fishery
endorsement. MARAD spelled out the
procedures for such a correction in 46
CFR 356.47(b). We did not address the
issue in our proposed regulations
because we no longer have authority
over these vessels. However, it has
always been our intention to accept a
determination by MARAD that a
correction had occurred, and thus
continue to recognize a vessel’s fishery
endorsement. Additionally, the Coast
Guard plans to work closely with the
Maritime Administration to ensure that
notification of a vessel’s fishery
endorsement ineligibility takes place in
a timely and uniform manner.

Both respondents noted that our
proposed changes did not include
reference to the five vessels specifically
granted exemptions by Congress in
section 203(g) of the AFA. These vessels
were not included in our proposal
because they are all over 100 feet in
length, and thus outside of our

authority. MARAD listed these vessels
in 46 CFR 356.51(c) as exempt from the
AFA requirements. All are eligible for
documentation.

One comment expressed confusion
regarding the application procedures
outlined in §67.141. The regulation
requires that all vessels, regardless of
length, submit certain materials for
documentation. This includes the
citizenship oath on the CG-1258
documentation application form.
Vessels greater than or equal to 100 feet
in length must also meet the
requirements MARAD has established
in 46 CFR part 356, subpart C, including
the more extensive citizenship affidavit.
Vessels not under MARAD’s jurisdiction
(less than 100 feet in length) do not
need to complete the more extensive
form.

One comment noted, as a technicality,
that the term “Exclusive Economic
Zone” was not being used consistently
in our proposed rule. We have made the
necessary changes in §§67.142(b)(3) and
67.142(c) to ensure consistent usage.

The Coast Guard made two additional
changes from the proposed language. In
§67.350, we reworded paragraph (b)(1)
in order to clarify the evidence needed
to obtain a petition for an exemption
from the citizenship requirements. This
language change does not affect the
substance of the rule; it clarifies that the
required evidence must show the
ownership of the vessel as of October 1,
2001, whether you are submitting your
petition before, on, or after that date.

In §67.21 we re-designated proposed
paragraph (e) as paragraph (f), and
added a new paragraph (e) exempting
vessels engaged in the fisheries in the
exclusive economic zone (EEZ) under
the authority of the Western Pacific
Fishery Management Council, and
certain vessels operating under the
authority of the South Pacific Regional
Fisheries Treaty, as set forth in the
American Fisheries Act. We did not
include this provision in the NPRM
because a review of vessels under the
authority of the Council and Treaty
showed all such vessels to be greater
than 100 feet and therefore outside our
authority. We now include this
provision to ensure full compliance
with the American Fisheries Act and to
ensure there is no confusion among the
regulated community.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that

Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

The Marine Safety Management
System (MSMS) shows that about
36,000 vessels have fishery
endorsements. This regulation impacts
documented vessels with fishery
endorsements that are less than 100 feet.
About 35,500 vessels with fishery
endorsements are less than 100 feet. Of
these, we researched a random sample
of 1,010 vessels in order to achieve a 95
percent confidence level. We found that
the change to minimum U.S. ownership
requirements from “more than 50
percent” to “at least 75 percent” affects
one of the vessels in the random sample.
This means that 0.099 percent of the
random sample do not meet the
requirement. The margin of error is plus
or minus 3.04 percent. Applying this
percentage to the population, we expect
that the owner of 35 vessels will not
meet the change in owner citizenship
requirement if current ownership levels
in each company remain the same
(0.099 percent of 35,500 vessels).

In the random sample, there are 843
vessels (83 percent of the affected
population) that are owned by
individual persons and 167 vessels (17
percent of the affected population) that
are owned by corporations or
companies. All individual owners are
already required to be U.S. citizens in
order to document a vessel. Therefore,
these vessels and individuals are
considered to meet the citizenship
requirement, and have 100 percent U.S.
ownership. Corporations, partnerships
or limited liability companies are
required to attest to the level of
ownership by U.S. citizens by checking
a box in the application for
documentation. The “Application for
Initial Issue, Exchange, or Replacement
of Certificate of Documentation;
Redocumentation” (CG-1258 (REV.9—
97)) has four choices for reporting the
level of ownership by U.S. citizens in a
corporation. The choices are: less than
50 percent, at least 50 percent, more
than 50 percent but less than 75 percent,
and 75 percent or more. One hundred
sixty six (166) corporations certified that
the ownership level by U.S. citizens is
75 percent or more. One certified that its
corporation’s percentage of stock owned
by U.S. citizens who are eligible to
document vessels was more than 50
percent but less than 75 percent.
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Costs: For further analysis, we assume
that the 35 adversely affected vessel
owners have more than 50 but less than
75 percent of stock owned by U.S.
citizens. We further assume that each
vessel owner prefers to continue fishing
in the Exclusive Economic Zone of the
United States. Therefore, we expect
each vessel owning company will make
changes to its U.S. ownership level. The
change of U.S. ownership level could
entail the following: adding an
additional investor, selling stock to U.S.
citizens, adding a partner, or removing
a partner.

Once each vessel owning company
has met the ownership criteria, the
vessel’s fishery endorsement will be
renewed, as it will be in any other year.
Thus, the cost of this rulemaking is
directly associated with the change of
U.S. ownership level made by each of
the 35 vessel owning companies. We
assume that each company will hire a
law firm to complete the articles of
incorporation or any other documents
needed to reflect the changes to the
ownership levels, and that the law firm
will charge about $600 for its services.
The one time cost of changing the
ownership structure for the 35
companies is $21,000.

We do not expect the restriction to
leases and charters by non-U.S. citizens
to impact any vessel owners. Similarly,
we do not expect the restriction on
foreign controlled mortgages to impact
any vessels. Therefore, these regulations
cause no additional cost to vessel
owners, operators, or managers.

Benefits: The changes in the law
necessitate this rulemaking. The
regulation gives U.S. citizens a higher
level of ownership in the vessels that
harvest fish in the U.S. Exclusive
Economic Zone. Consequently, more of
the profits from the fishery industry will
accrue to U.S. citizens.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule will have a
significant impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

This rule impacts the owners of about
35,500 vessels that are documented with
fishery endorsements. These vessels are
less than 100 feet in length, and we
considered each one to be owned by a
small entity. As shown by the sample
statistics, we expect 35 entities to be
adversely affected by the rulemaking.

We do not consider the number of
adversely affected entities to be a
substantial number for they represent
0.099 percent of all entities that would
have to comply with the requirements.

The Small Business Administration
has determined that the size standard
for small businesses involved in the
fishing industry is $3 million in annual
revenues (Standard Industry Codes
0912, 0913, 0919, and 0921). The
imposed burden of $600 represents 0.02
percent for entities with $3 million in
annual revenues. For entities with
$60,000 and $30,000 in annual
revenues, the burden represents 1
percent and 2 percent of annual
revenues, respectively. We do not
consider this cost to create a significant
economic impact on the affected
entities.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for a new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). This rulemaking adds a new
collection of information burden to
companies that no longer meet the
threshold of at least 75 percent
ownership by U.S. citizens. This
regulation allows these companies to
apply for an exemption from the 75
percent U.S. ownership level. The
application and related submissions
comprise a new collection of
information burden.

We presented an estimate of the
burden this rulemaking will cause for
public comment in the NPRM. No
comments were received regarding the

collection of information, and we
perceive this to mean acceptance of the
burden by the public.

The information collection
requirements of the rule are addressed
in the previously approved OMB
collection titled “Vessel
Documentation” (OMB 2115-0110).

As required by 44 U.S.C. 3507(d), we
submitted a copy of this rule to the
Office of Management and Budget
(OMB) for its review of the collection of
information. OMB has not approved the
collection, and we will publish its
approval when it occurs. The section
numbers are §§67.350 and 67.352.

You are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

Federalism

We have analyzed this rulemaking in
accordance with the principles and
criteria contained in E.O. 13132,
(“Federalism”) and have determined
that it does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. The regulations have
no substantial effects on the States, or
on the current Federal-State relationship
or on the current distribution of power
and responsibilities among various local
officials. Therefore, consultation with
the State and local officials was not
necessary.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their regulatory actions not specifically
required by law. In particular, the Act
addresses actions that may result in the
expenditure by a State, local, or tribal
government, in the aggregate, or by the
private sector of $100,000,000 or more
in any one year. Though this rule will
not result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

We considered the environmental
impact of this rule and concluded that
preparation of an Environmental Impact
Statement is not necessary. An
Environmental Assessment and a
Finding of No Significant Impact are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 46 CFR Part 67

Citizenship; Fishery endorsements,
Fishing vessels, Mortgages, Penalties,
Vessel Documentation.

For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 67 as follows:

PART 67—DOCUMENTATION OF
VESSELS

1. The authority citation for part 67
continues to read as follows:

Authority: 14 U.S.C. 664; 31 U.S.C. 9701;
42 U.S.C 9118; 46 U.S.C. 2103, 2107, 2110,
10102; 46 U.S.C. app. 841a, 876; 49 CFR 1.45,
1.46.

2. Amend §67.11 by adding
paragraph (c) to read as follows:

§67.11 Restriction on transfer of an
interest in documented vessels to foreign
persons; foreign registry or operation.

* * * * *

(c) The exemption in paragraph (b) of
this section does not relieve all vessels
from meeting the fishery endorsement
requirements of this part. If your vessel
is less than 100 feet in length and is a
fishing vessel, fish processing vessel, or
fish tender vessel as defined in 46
U.S.C. 2101, you must meet the fishery
endorsement requirements set out in
this part. Each vessel 100 feet and
greater in length applying for a fishery
endorsement is regulated by the
Maritime Administration requirements
found in 46 CFR part 356.

* * * * *

3. Amend § 67.21 by revising
paragraph (d) and adding paragraphs (e)
and (f) to read as follows:

§67.21 Fishery endorsement.
* * * * *

(d) A vessel otherwise eligible for a
fishery endorsement under paragraph
(b) of this section loses that eligibility
during any period in which it is:

(1) Owned by a partnership which
does not meet the requisite citizenship
requirements of § 67.35(b);

(2) Owned by a corporation which
does not meet the citizenship
requirements of § 67.39(b); or

(3) Chartered or leased to an
individual who is not a citizen of the
United States or to an entity that is not
eligible to own a vessel with a fishery
endorsement, except that time charters,
voyage charters and other charters that
are not a demise of the vessel may be
entered into with Non-Citizens for the
charter of dedicated Fish Tender Vessels
and Fish Processing Vessels that are not
engaged in the harvesting of fish or
fishery resources without the vessel
losing its eligibility for a fishery
endorsement.

(e) A vessel operating with a fishery
endorsement on October 1, 1998, under
the authority of the Western Pacific
Fishery Management Council, or a purse
seine vessel engaged in tuna fishing
outside of the EEZ of the United States
or pursuant to the South Pacific
Regional Fisheries Treaty may continue
to operate as set out in 46 U.S.C.
12102(c)(5), provided that the owner of
the vessel continues to comply with the
fishery endorsement requirements that
were in effect on October 1, 1998.

(f) An individual or entity that is
otherwise eligible to own a vessel with
a fishery endorsement shall be ineligible
if an instrument or evidence of
indebtedness, secured by a mortgage of
the vessel, to a trustee eligible to own
a vessel with a fishery endorsement is
issued, assigned, transferred, or held in
trust for a person not eligible to own a
vessel with a fishery endorsement,
unless the Commandant determines that
the issuance, assignment, transfer, or
trust arrangement does not result in an
impermissible transfer of control of the
vessel and that the trustee:

(1) Is organized as a corporation that
meets § 67.39(b) of this part, and is
doing business under the laws of the
United States or of a State;

(2) Is authorized under those laws to
exercise corporate trust powers which
meet § 67.36(b) of this part;

(3) Is subject to supervision or
examination by an official of the United
States Government or a State;

(4) Has a combined capital and
surplus (as stated in its most recent
published report of condition) of at least
$3,000,000; and

(5) Meets any other requirements
prescribed by the Commandant.

For vessels greater than or equal to
100 feet in length, approval of such an
arrangement from the Maritime
Administration will be accepted as
evidence that the above conditions are

met and will be approved by the
Commandant. For vessels less than 100
feet, a standard loan and mortgage
agreement that has received general
approval under 46 CFR 356.21 will be
accepted as evidence that the above
conditions are met and will be approved
by the Commandant.

4. Revise §§67.31(b) and (c), and add
§67.31(d) to read as follows:

§67.31 Stock or equity interest
requirements.
* * * * *

(b) For the purpose of stock or equity
interest requirements for citizenship
under this subpart, control of non-
fishing industry vessels includes an
absolute right to: Direct corporate or
partnership business; limit the actions
of or replace the chief executive officer,
a majority of the board of directors, or
any general partner; direct the transfer
or operations of any vessel owned by
the corporation or partnership; or
otherwise exercise authority over the
business of the corporation or
partnership. Control does not include
the right to simply participate in these
activities or the right to receive a
financial return, e.g., interest or the
equivalent of interest on a loan or other
financing obligations.

(c) For the purpose of this section,
control of a fishing industry vessel
means having:

(1) The right to direct the business of
the entity that owns the vessel;

(2) The right to limit the actions of or
to replace the chief executive officer, the
majority of the board of directors, any
general partner, or any person serving in
a management capacity of the entity that
owns the vessel;

(3) The right to direct the transfer, the
operation, or the meaning of a vessel
with a fishery endorsement.

(d) For purposes of meeting the stock
or equity interest requirements for
citizenship under this subpart where
title to a vessel is held by an entity
comprised, in whole or in part, of other
entities which are not individuals, each
entity contributing to the stock or equity
interest qualifications of the entity
holding title must be a citizen eligible
to document vessels in its own right
with the trade endorsement sought.

5.In §67.35, revise the introductory
text and paragraph (b) to read as
follows:

§67.35 Partnership.

A partnership meets citizenship
requirements if all its general partners
are citizens, and:

* * * * *

(b) For the purpose of obtaining a

fishery endorsement, at least 75 percent
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of the equity interest in the partnership,
at each tier of the partnership and in the

aggregate, is owned by citizens.
* * * * *

6. Amend § 67.36 by revising the
introductory text of paragraphs (a), (b),
and (c) and by revising paragraph (b)(2)
to read as follows:

§67.36 Trust.

(a) For the purpose of obtaining a
registry or recreational endorsement, a
trust arrangement meets citizenship

requirements if:
* * * * *

(b) For the purpose of obtaining a
fishery endorsement, a trust
arrangement meets citizenship

requirements if:
* * * * *

(2) At least 75 percent of the equity
interest in the trust, at each tier of the
trust and in the aggregate, is owned by
citizens.

(c) For the purpose of obtaining a
coastwise or Great Lake endorsement or
both, a trust arrangement meets

citizenship requirements if:
* * * * *

7. Revise §67.37 to read as follows:

§67.37 Association or joint venture.

(a) An association meets citizenship
requirements if each of its members is
a citizen.

(b) A joint venture meets citizenship
requirements if each of its members is
a citizen.

8. Revise § 67.39 by revising the
introductory text of paragraphs (a), (b),
and (c) and by revising paragraph (b)(2)
to read as follows:

§67.39 Corporation.

(a) For the purpose of obtaining a
registry or a recreational endorsement, a
corporation meets citizenship
requirements if:

* * * * *

(b) For the purpose of obtaining a
fishery endorsement, a corporation
meets citizenship requirements if:

* * * * *

(2) At least 75 percent of the stock
interest in the corporation, at each tier
of the corporation and in the aggregate,
is owned by citizens.

(c) For the purpose of obtaining a
coastwise or Great Lakes endorsement
or both, a corporation meets citizenship
requirements if:

* * * * *

9. Remove §67.45.

§67.45 [Removed]

10. Amend § 67.141 by revising
paragraph (b) and adding paragraph (c)
to read as follows:

§67.141 Application procedure; all cases.

* * * * *

(b) Each vessel 100 feet and greater in
length applying for a fishery
endorsement must meet the
requirements of 46 CFR part 356 and
must submit materials required in
paragraph (a) of this section.

(c) Upon receipt of the Certification of
Documentation and prior to operation of
the vessel, ensure that the vessel is
marked in accordance with the
requirements set forth in subpart I of
this part.

11. Add §67.142 to read as follows:

§67.142 Penalties.

(a) An owner or operator of a vessel
with a fishery endorsement who violates
Chapter 121 of Title 46, U.S. Code or
any regulation issued thereunder is
liable to the United States Government
for a civil penalty of not more than
$10,000. Each day of a continuing
violation is a separate violation.

(b) A fishing vessel and its equipment
are liable to seizure and forfeiture to the
United States Government—

(1) When the owner of the fishing
vessel, or the representative or agent of
the owner, knowingly falsifies
applicable information or knowingly
conceals a material fact during the
application process for or application
process to renew a fishery endorsement
of the vessel;

(2) When the owner of the fishing
vessel, or the representative or agent of
the owner, knowingly and fraudulently
uses a vessel’s certificate of
documentation;

(3) When the fishing vessel engages in
fishing [as such term is defined in
section 3 of the Magnuson-Stevens
Fishery Conservation and Management
Act (16 U.S.C. 1802)] within the
Exclusive Economic Zone after its
fishery endorsement has been denied or
revoked;

(4) When a vessel is employed in a
trade without an appropriate trade
endorsement;

(5) When a documented vessel with
only a recreational endorsement
operates as a fishing vessel; or

(6) When a vessel with a fishery
endorsement is commanded by a person
who is not a citizen of the United States.

(c) In addition to penalties under
paragraphs (a) and (b) of this section,
the owner of a vessel with a fishery
endorsement is liable to the United
States Government for a civil penalty of
up to $100,000 for each day in which
the vessel has engaged in fishing within
the Exclusive Economic Zone, if the
owner of the fishing vessel, or the
representative or agent of the owner,
knowingly falsifies applicable

information or knowingly conceals a
material fact during the application
process for or application process to
renew a fishery endorsement of the
vessel.

12. Revise §67.233(b) to read as
follows:

§67.233 Restrictions on recording
mortgages, preferred mortgages, and
related instruments.

* * * * *

(b) A mortgage of a vessel 100 feet or
greater in length applying for a fishery
endorsement is eligible for filing and
recording as a preferred mortgage only
if it meets the requirements of this part
and the requirements of 46 CFR 356.19.

* * * * *
13. Add subpart V to read as follows:

Subpart V—Exemption From Fishery

Endorsement Requirements Due to Conflict

With International Agreements

Sec.

67.350 Conflicts with international
agreements.

67.352 Applicability.

Subpart V—Exception From Fishery
Endorsement Requirements Due to
Conflict With International Agreements

§67.350 Conflicts with international
agreements.

(a) If you are an owner or mortgagee
of a fishing vessel less than 100 feet in
length and believe that there is a
conflict between 46 CFR part 67 and any
international treaty or agreement to
which the United States is a party on
October 1, 2001, and to which the
United States is currently a party, you
may petition the National Vessel
Documentation Center (NVDC) for a
ruling that all or sections of part 67 do
not apply to you with respect to a
particular vessel, provided that you had
an ownership interest in the vessel or a
mortgage on the vessel on October 1,
2001. You may file your petition with
the NVDC before October 1, 2001, with
respect to international treaties or
agreements in effect at the time of your
petition which are not scheduled to
expire before October 1, 2001.

(b) If you are filing a petition for
exemption with the NVDC for reasons
stated in paragraph (a) of this section,
your petition must include:

(1) Evidence of the ownership
structure of the vessel petitioning for an
exemption as of October 1, 2001, and
any subsequent changes to the
ownership structure of the vessel;

(i) If you are filing your petition
before October 1, 2001, you may
substitute evidence of the ownership
structure as it exists on the date you file
your petition;
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(2) A copy of the provisions of the
international agreement or treaty that
you believe is in conflict with this part;

(3) A detailed description of how the
provisions of the international
agreement or treaty conflict with this

art;

(4) For all petitions filed before
October 1, 2001, a certification that the
owner intends to transfer no ownership
interest in the vessel to a non-U.S.
citizen for the following year.

(5) For all petitions filed after October
1, 2001, a certification that no
ownership interest was transferred to a
non-U.S. citizen after September 30,
2001.

(c) You must file a separate petition
for each vessel requiring an exemption
unless the NVDC authorizes
consolidated filing. Petitions should
include two copies of all required
materials and should be sent to the
following address: National Vessel
Documentation Center, 792 TJ Jackson
Drive, Falling Water, West Virginia,
25419.

(d) Upon receipt of a complete
petition, the NVDC will review the
petition to determine whether the
effective international treaty or
agreement and the requirements of this
part are in conflict. If the NVDC
determines that this part conflicts with
the effective international treaty or
agreement, then the NVDC will inform
you of the guidelines and requirements
you must meet and maintain to qualify
for a fisheries endorsement.

(e) If the vessel is determined through
the petition process to be exempt from
all or sections of the requirements of
this part, then you must annually, from
the date of exemption, submit the
following evidence of its ownership
structure to the NVDC:

(1) The vessel’s current ownership
structure;

(2) The identity of all non-citizen
owners and the percentages of their
ownership interest in the vessel;

(3) Any changes in the ownership
structure that have occurred since you
last submitted evidence of the vessel’s
ownership structure to the NVDC; and

(4) A statement ensuring that no
interest in the vessel was transferred to
a non-citizen during the previous year.

§67.352 Applicability.

The exemption in this subpart shall
not be available to:

(a) Owners and mortgagees of a
fishing vessel less than 100 feet in
length who acquired an interest in the
vessel after October 1, 2001; or

(b) Owners of a fishing vessel less
than 100 feet in length, if any ownership
interest in that vessel is transferred to or

otherwise acquired by a non-U.S. citizen
after October 1, 2001.

Dated: November 22, 2000.
Joseph J. Angelo,

Acting Assistant Commandant for Marine
Safety and Environmental Protection.

[FR Doc. 00-31094 Filed 12—-6-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 000119014-0137-02; I.D.
113000E]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for
Virginia

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota harvest.

SUMMARY: NMFS announces that the
summer flounder commercial quota
available to the State of Virginia has
been harvested. Vessels issued a
commercial Federal fisheries permit for
the summer flounder fishery may not
land summer flounder in Virginia for
the remainder of calendar year 2000,
unless additional quota becomes
available through a transfer. Regulations
governing the summer flounder fishery
require publication of this notification
to advise the State of Virginia that the
quota has been harvested and to advise
vessel permit holders and dealer permit
holders that no commercial quota is
available for landing summer flounder
in Virginia.
DATES: Effective 0001 hours, December
7, 2000, through 2400 hours, December
31, 2000.
FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, (978)
281-9273.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2000 calendar
year was set equal to 11,109,214 lb

(5,039,055 kg)(65 FR 33486, May 24,
2000). The percent allocated to vessels
landing summer flounder in Virginia is
21.31676 percent, or 2,368,546 1b
(1,074,354 kg).

Section 648.100(e)(4) stipulates that
any overages of commercial quota
landed in any state be deducted from
that state’s annual quota for the
following year. In the calendar year
1999, a total of 2,130,553 1b (966,403 kg)
were landed in Virginia, creating a 9,857
b (4,471 kg) overage that was deducted
from the amount allocated for landings
in the State during 2000 (65 FR 33486,
May 24, 2000). The resulting 2000 quota
for Virginia is 2,358,689 1b (1,069,883
kg).

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to
determine when a state’s commercial
quota is harvested. The Regional
Administrator is further required to
publish a notification in the Federal
Register advising a state and notifying
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that the State of Virginia
has attained its quota for 2000.

The regulations at § 648.4(b) provide
that Federal permit holders agree as a
condition of the permit not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours, December 7, 2000, further
landings of summer flounder in Virginia
by vessels holding summer flounder
commercial Federal fisheries permits
are prohibited for the remainder of the
2000 calendar year, unless additional
quota becomes available through a
transfer and is announced in the
Federal Register. Effective 0001 hours,
December 7, 2000, federally permitted
dealers are also advised that they may
not purchase summer flounder from
federally permitted vessels that land in
Virginia for the remainder of the
calendar year, or until additional quota
becomes available through a transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.
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Authority: 16 U.S.C. 1801 et seq.

Bruce C. Morehead

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-31233 Filed 12—06-00; 8:45 am]
BILLING CODE: 3510-22 -S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 000119014-0137-02; I.D.
113000D]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for New
York

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota harvest.

SUMMARY: NMFS announces that the
summer flounder commercial quota
available to the State of New York has
been harvested. Vessels issued a
commercial Federal fisheries permit for
the summer flounder fishery may not
land summer flounder in New York for
the remainder of calendar year 2000,
unless additional quota becomes
available through a transfer. Regulations
governing the summer flounder fishery
require publication of this notification
to advise the State of New York that the
quota has been harvested and to advise
vessel permit holders and dealer permit
holders that no commercial quota is
available for landing summer flounder
in New York.

DATES: Effective 0001 hours, December
16, 2000, through 2400 hours, December
31, 2000.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, (978)
281-9273.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2000 calendar
year was set equal to 11,109,214 1b
(5,039,055 kg)(65 FR 33486, May 24,
2000). The percent allocated to vessels

landing summer flounder in New York
is 7.64699 percent, or 849,672 1b
(385,405 kg).

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to
determine when a state’s commercial
quota is harvested. The Regional
Administrator is further required to
publish a notification in the Federal
Register advising a state and notifying
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that the State of New York
has attained its quota for 2000.

The regulations at § 648.4(b) provide
that Federal permit holders agree as a
condition of the permit not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours, December 16, 2000, further
landings of summer flounder in New
York by vessels holding summer
flounder commercial Federal fisheries
permits are prohibited for the remainder
of the 2000 calendar year, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Effective 0001
hours, December 16, 2000, federally
permitted dealers are also advised that
they may not purchase summer flounder
from federally permitted vessels that
land in New York for the remainder of
the calendar year, or until additional
quota becomes available through a
transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-31234 Filed 12—06—00; 8:45 am]
BILLING CODE: 3510-22 -S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 991207325-0063-02; I.D.
112700C]

Fisheries of the Exclusive Economic
Zone Off Alaska; A Cost Recovery
Program for the Individual Fishing
Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of standard prices
and fee percentage for North Pacific
halibut and sablefish Individual Fishing
Quota (IFQ) cost recovery program.

SUMMARY: The National Marine
Fisheries Service publishes IFQQ
standard prices and notification of
adjustment of the IFQ fee percentage for
the IFQ Cost Recovery Program in the
halibut and sablefish fisheries of the
North Pacific. This action is intended to
provide holders of halibut and sablefish
IFQs with information to calculate the
payments required for IFQ cost recovery
fees due by January 31, 2001.

DATES: The IFQ cost recovery fees for
calendar year 2000 are due on or before
January 31, 2001.

FOR FURTHER INFORMATION CONTACT:
Kristie Balovich, Fee Coordinator, 907-
586-7344.

SUPPLEMENTARY INFORMATION:
Background

NMFS, Alaska Region, administers
the halibut and sablefish IFQ programs
in the North Pacific. The IFQ Programs
are limited access systems authorized by
section 303(b) of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
Northern Pacific Halibut Act of 1982.
Fishing under the IFQ Programs began
in March 1995. Regulations
implementing the IFQ Program are set
forth at 50 CFR part 679.

In 1996, the Magnuson-Stevens Act,
section 304(d)(2)(A), was amended
(Pub.L. 104-297) to require the Secretary
of Commerce to “collect a fee to recover
the actual costs directly related to the
management and enforcement of any . .
. individual fishing quota program.”
Section 304(d)(2)(B) of the Magnuson-
Stevens Act specifies an upper limit on
these fees, when the fees must be
collected, and where the fees must be
deposited. Section 303(d)(4) of the
Magnuson-Stevens Act allows NMFS to
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reserve up to 25 percent of the fees
collected for use in an IFQ) loan program
to aid in financing the purchase of IFQ
or of quota share (QS) by entry-level and
small-vessel fishermen.

NMEFS published, on December 27,
1999 (64 FR 72302), a proposed rule to
implement the IFQ Cost Recovery
Program and published the final rule on
March 20, 2000 (65 FR 14919). The final
regulations implementing the IFQ Cost
Recovery Program are set forth at 50
CFR 679.45.

Under the regulations, an IFQ permit
holder incurs a cost recovery fee
liability for every pound of IFQ halibut
and IFQ sablefish that is landed on his
or her IFQ permit(s). The IFQ permit
holder is responsible for self-collecting
the fee liability for all IFQ halibut and
IFQ sablefish landings on his or her
permit(s). The IFQ permit holder is also
responsible for submitting a fee liability
payment to NMFS on or before the due
date of January 31 following the year in
which the IFQ landings were made. The
dollar amount of the fee due is
determined by multiplying the annual
IFQ fee percentage (3 percent or less) by
the ex-vessel value of each IFQ landing
made on a permit and summing the
totals of each permit (if more than one).

Fee Percentage

Three percent of the ex-vessel value of
IFQ halibut and IFQ sablefish harvested

is the maximum fee amount allowed by
section 304(d)(2)(B) of the Magnuson-
Stevens Act. Regulations at § 679.45(d)
allow the Administrator, Alaska Region,
NMFS (Regional Administrator) to
reduce the fee percentage if actual
management and enforcement costs
could be recovered through a lesser
percentage. In this event, the Regional
Administrator will publish a
notification of any adjustment of the
IFQ fee percentage in the Federal
Register pursuant to § 679.45(d)(4).

For 2000, the Regional Administrator
has determined that a fee of 1.8 percent
(0.018) is necessary to recover the actual
management and enforcement costs.
Therefore, the Regional Administrator is
adjusting the cost recovery fee
applicable to years 2000 IFQ landings
from 3 percent (0.03) to 1.8 percent
(0.018).

Standard Prices

The fee liability is based on the sum
of all payments of monetary worth made
to fishermen for the sale of the fish. This
includes any retro-payments (e.g.,
bonuses, delayed partial payments,
post-season payments) made to the IFQ
permit holder for previously landed IFQ
halibut or sablefish).

For purposes of calculating IFQ cost
recovery fees, NMFS distinguishes
between two types of ex-vessel value,
“actual ex-vessel value” and “‘standard

ex-vessel value.” “Actual ex-vessel
value” is the amount of money an IFQ
permit holder received as payment for
his or her IFQ fish sold. “Standard ex-
vessel value” is the default value on
which to base fee liability calculations.
However, IFQ permit holders have the
option of using ‘““actual ex-vessel value”
if they can satisfactorily document those
values.

Regulations at § 679.45(c)(2)(i) require
the Regional Administrator to publish
IFQ standard prices during the last
quarter of each calendar year. These
standard prices are used, along with
estimates of IFQ halibut and sablefish
landings, to calculate standard values.
The standard prices are described in
U.S. dollars, per IFQ equivalent pound,
for IFQ halibut and IFQ sablefish
landings made during the year. IFQ
equivalent pound(s) means the weight
amount, recorded in pounds, for an IFQQ
landing and calculated as round weight
for sablefish and as headed and gutted
(“net”’) weight for halibut. NMFS
calculates the standard prices to reflect,
as closely as possible, by month and
port or port-group, the variations in the
actual ex-vessel values of IFQ halibut
and IFQ sablefish landings. The
standard prices for IFQ halibut and IFQ
sablefish are listed in the following
table. Data from ports are combined as
necessary to protect confidentiality of
data submissions.

REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR 2000 IFQ SEASON

: Sablefish
Landing location Period ending Féil_'sgéssé?gﬂired standard ex-
vessel price
CORDOVA ..ottt MaArCH 31 oo e * *
April 30 ........ $2.50 *
May 31 ..... $2.52 $2.63
June 30 $2.24 *
July 31 ......... $2.47 *
August 31 ..o, $2.50 *
September 30 * *
October 31 .......... * *
November 30 * *
DUTCH HARBOR .....cooiiiiiiiieeeeiieeeee e March 31 ..... * *
April 30 ........ * *
May 31 ..... $2.32 $2.79
June 30 .... $2.18 $2.87
July 31 ......... $2.25 *
AUgUSt 31 .o, $2.26 $2.11
September 30 $2.27 *
October 31 .......... $2.27 *
November 30 $2.27 *
HOMER ..o March 31 ..cccoeeveeeviiiinee. $2.86 *
April 30 ........ $2.61 $2.45
May 31 ..... $2.62 $2.31
June 30 $2.53 *
July 31 ......... $2.65 $2.08
AUgUSt 31 .o, $2.59 *
September 30 $2.61 $2.20
October 31 .......... $2.61 $2.20
November 30 $2.61 $2.20
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REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR 2000 IFQ SEASON—

Continued

Landing location

Period ending

Halibut standard
ex-vessel price

Sablefish
standard ex-
vessel price

KODIAK s

PETERSBURG ......ccocoiiiiiiiiiiinii s

SEWARD ..ot

IBERING SEA ..o

2CENTRAL GULF ..ot

SSOUTHEAST .o

1= U] TG 3 USRS
April 30 ....

JUIY Bl ettt
August 31 ..........
September 30 ....
October 31 .........
November 30
1= U] 3 PPN
April 30 ...
May 31 .....
JUNE B0 i
JUIY Bl et
August 31 ..........
September 30 ....
October 31 .........
November 30
MaArCH 31 oo
April 30 ...

JUIY BL e
August 31 ..........
September 30 ...
October 31 .........
November 30
L= T T SRRt
April 30 ....
May 31 .....
JUNE B0 i
JUIY Bl oot a e enrae e
August 31 ..........
September 30 ....
October 31 .........
November 30
[ = U] T OSSO
April 30 ....
May 31 .....
JUNE B0 i
JUIY BL e
August 31 ..........
September 30 ....
October 31 .........
November 30
[ = U] TG 3 ST UO PPN
April 30 ...

JUIY BL e
August 31 ..........

September 30 ....

October 31 .........

November 30
1= U] TG 3 USRS
April 30 ....
May 31 .....
June 30 ....
July 31 .....
August 31 ..........
September 30 ....
October 31 .........
NOVEMDBDET 30 i e e

$2.86
$2.48
$2.51
$2.33
$2.36
$2.46
$2.49
$2.49
$2.49
$2.80
$2.52
$2.58
$2.41
$2.51
$2.56
$2.60
$2.60
$2.60
$2.95
$2.49
$2.51
$2.41
$2.48
$2.55
$2.52
$2.52
$2.52
$2.50
$2.55
$2.55
$2.58

*

*

$2.06
$2.17

*

*

$2.40
$2.40
$2.40

EE I I

*

$2.35
$2.26
$2.26
$2.01
$2.03
$2.10
$2.10
$2.10
$2.50
$2.48
$2.35
$2.26
$2.09
$2.25
$2.39
$2.39
$2.39
$3.09
$2.62
$2.43
$2.23
$2.21
$2.34
$2.40
$2.40
$2.40
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REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR 2000 IFQ SEASON—

Continued

: Sablefish
Landing location Period ending Féil-l\?g;sset:?r;?igad standard ex-
vessel price
AALL-ALASKA .o March 31 $2.86 $2.76
April 30 ... $2.54 $2.56
May 31 .... $2.50 $2.37
JUNE B0 .ottt ettt ettt ra s $2.38 $2.25
O 11 5 PSS $2.38 $2.11
August 31 ........ $2.41 $2.25
September 30 ... $2.48 $2.35
OCODEI 3L .ottt $2.48 $2.35
AN T0 1Y =T T o T=Y o PR $2.48 $2.35
SALL ot March 31 $2.86 $2.76
April 30 ... $2.54 $2.56
MY 3L oottt ettt besnenen $2.50 $2.37
JUNE B0 ittt sttt s $2.38 $2.25
July 31 ... $2.38 $2.11
August 31 $2.41 $2.25
SeptemMbEr 30 ....ccciiiiiiiie e $2.48 $2.35
(@ 710 o =Y g TSRS $2.48 $2.35
November 30 .... $2.48 $2.35

1Landing locations Within Port Group - Bering Sea: Adak, Akutan, Akutan Bay, Atka, Bristol Bay, Chefornak, Dillingham, Captains Bay, Dutch
Harbor, Egegik, lkatan Bay, Hooper Bay, King Cove, King Salmon, Kipnuk, Mekoryuk, Naknek, Nome, Quinhagak, Savoonga, St. George, St.
Lawrence, St. Paul, Togiak, Toksook Bay, Tununak, Beaver Inlet, Ugadaga Bay, Unalaska.

2Landing Locations Within Port Group - Central Gulf of Alaska: Anchor Point, Anchorage, Chignik, Cordova, Eagle River, False Pass, West An-
chor Cove, Girdwood, Chinitna Bay, Halibut Cove, Homer, Kasilof, Kenai, Kenai River, Alitak, Kodiak, Port Bailey, Nikiski, Ninilchik, Old Harbor,
Palmer, Sand Point, Seldovia, Resurrection Bay, Seward, Valdez.

3Landing Locations Within Port Group - Southeast Alaska: Angoon, Baranof Warm Springs, Craig, Edna Bay, Elfin Cove, Excursion Inlet, Gus-
tavus, Haines, Hollis, Hoonah, Hyder, Auke Bay, Douglas, Tee Harbor, Juneau, Kake, Ketchikan, Klawock, Metlakatla, Pelican, Petersburg, Por-
tage Bay, Port Alexander, Port Graham, Port Protection, Point Baker, Sitka, Skagway, Tenakee Springs, Thorne Bay, Wrangell, Yakutat.

4Landing Locations Within Port Group - All Alaska: All landing locations included in 1, 2, and 3.

SLanding Locations Within Port Group - All Alaska: All landing locations included in 1, 2, and 3. Other California. For Oregon: Astoria, Aurora,
Lincoln City, Newport, Warrenton, Other Oregon. For Washington: Anacortes, Bellevue, Bellingham, Nagai Island, Edmonds, Everett, Granite
Falls, llwaco, La Conner, Port Angeles, Port Orchard, Port Townsend, Ranier, Fox Island, Mercer Island, Seattle, Stanwood, Other Washington.
For Canada: Port Hardy, Port Edward, Prince Rupert, Vancouver, Haines Junction, Other Canada.

*Data not available or not presented to protect confidentiality of data submissions.

This action is required by § 679.45
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 30, 2000.
Clarence Pautzke,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-31032 Filed 12—06—00; 8:45 am)]
BILLING CODE: 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 00-037-2]

RIN 0579-AB15

Citrus Canker; Payments for Recovery
of Lost Production Income

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
our citrus canker regulations to establish
provisions under which eligible owners
of commercial citrus groves could,
subject to the availability of
appropriated funds, receive payments to
recover production income lost as a
result of the removal of commercial
citrus trees to control citrus canker.
These proposed lost production
payments, which would serve to
complement our October 16, 2000,
interim rule that provides for the
payment of tree replacement funds to
eligible owners of commercial citrus
groves, would help to reduce the
economic effects of the citrus canker
quarantine on affected commercial
citrus growers.

DATES: We invite you to comment on
this docket. For comments on all
portions of this proposed rule except the
rule’s information collection and
recordkeeping requirements that are
subject to the Paperwork Reduction Act,
consideration will be given only to
comments received on or before January
8, 2001. For comments on the
Paperwork Reduction Act requirements
of this proposed rule, consideration will
be given only to comments received on
or before February 5, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 00-037-2,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—

1238. Please state that your comment
refers to Docket No. 00-037-2.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Stephen Poe, Operations Officer,
Program Support Staff, PPQ, APHIS,
4700 River Road Unit 134, Riverdale,
MD 20737-1236; (301) 734—8247.

SUPPLEMENTARY INFORMATION:
Background

Citrus canker is a plant disease that
affects plants and plant parts, including
fresh fruit, of citrus and citrus relatives
(Family Rutaceae). Citrus canker can
cause defoliation and other serious
damage to the leaves and twigs of
susceptible plants. It can also cause
lesions on the fruit of infected plants
that render the fruit unmarketable, and
can cause infected fruit to drop from the
trees before reaching maturity. The
aggressive A (Asiatic) strain of citrus
canker can infect susceptible plants
rapidly and lead to extensive economic
losses in commercial citrus-producing
areas.

The regulations to prevent the
interstate spread of citrus canker are
contained in 7 CFR 301.75-1 through
301.75-15 (referred to below as the
regulations). The regulations restrict the
interstate movement of regulated
articles from and through areas
quarantined because of citrus canker
and provide conditions under which
regulated fruit may be moved into,
through, and from quarantined areas for
packing. The regulations currently list
parts of Broward, Collier, Dade, Hendry,
Hillsborough, and Manatee Counties,
FL, as quarantined areas for citrus
canker.

On October 16, 2000, we published in
the Federal Register (65 FR 61077—
61080, Docket No. 00-037-1) an interim
rule that amended the regulations by
adding a new section (§ 301.75—15) to
provide for the payment of tree
replacement funds to eligible owners of
commercial citrus groves who have had
citrus trees destroyed because of citrus
canker. In that interim rule, we noted
that we anticipated that additional
funds would be made available to allow
us to provide payments to the owners of
commercial citrus groves for losses in
production income resulting from the
destruction of trees due to citrus canker.
In this document, we are proposing to
amend the regulations by adding
another new section, § 301.75—16, that
would address the payment of funds to
recover income from production that
was lost as the result of the removal of
commercial citrus trees to control citrus
canker. That proposed new section is
explained in detail below.

Definitions (Section 301.75-1)

We are proposing to amend § 301.75—
1, “Definitions,” by adding a definition
for the term ACC coverage, which
would be used in proposed new
§301.75-16. We would define ACC
coverage as “‘the crop insurance
coverage against Asiatic citrus canker
(ACC) provided under the Florida Fruit
Tree Pilot Crop Insurance Program
authorized by the Federal Crop
Insurance Corporation” (FCIC). This
crop insurance pilot covers 29 Florida
counties, including the 6 counties that
currently contain citrus canker
quarantined areas, and allows growers
to insure covered citrus tree varieties
against both standard perils (losses
resulting from freezes, wind, and excess
moisture) and losses due to citrus
canker (referred to by FCIC as Asiatic
citrus canker or ACC). Eligibility for the
two sets of perils (standard and ACC) is
determined separately; thus, an insured
grower may qualify for coverage against
the standard perils but not against ACC.
While growers located in counties that
do not contain quarantined areas qualify
for ACC coverage automatically, growers
located in counties that do contain
quarantined areas are required to obtain
an ACC underwriting certification,
which describes the status of citrus trees
with respect to citrus canker, from
APHIS or from the Florida Department
of Food and Consumer Services’
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Division of Plant Industry (DPI). If a
grower’s trees are certified by APHIS or
DPI as being infected with or exposed to
citrus canker, the trees are not eligible
for ACC coverage under the crop
insurance pilot.

Payments for the Recovery of Lost
Production Income (Proposed Section
301.75-16)

The introductory text of proposed
§ 301.75-16 would provide that our
ability to make payments to commercial
citrus producers to recover income from
production that was lost as the result of
the removal of commercial citrus trees
to control citrus canker is contingent
upon the availability of funds
appropriated for that purpose. Because
the Secretary of Agriculture has not
found it necessary to declare an
extraordinary emergency with respect to
citrus canker in Florida, the Animal and
Plant Health Inspection Service (APHIS)
does not have the authority under the
Plant Protection Act to establish a
compensation program to cover losses
associated with the current citrus canker
outbreak in that State. Therefore, we
may provide payments for the recovery
of lost production income only if
appropriated funds are made available
for that purpose. Such funds have been
made available in section 203(e) of the
Agricultural Risk Protection Act of 2000
(Pub. L. 106—224), which provides that
$25 million shall be used by the
Secretary to compensate commercial
growers for losses due to Pierce’s
disease, plum pox, and citrus canker. In
additional, $58 million were made
available for payments to commercial
citrus and lime producers in Florida in
the Department’s fiscal year (FY) 2001
appropriation. Specifically, paragraphs
(a) through (e) of section 810 of the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2001
(Pub. L. 106-387) state the following:

To calculate NPV using the above
equation, we had to determine net
income, the discount rate, and the
number of years in the discount period.
Each of these inputs is discussed below.
A more detailed analysis may be

1The expected productive life of a lime grove is
25 years; for other varieties of citrus, the expected
productive life of a grove is 36 years. The age of
the trees destroyed to date has been mixed, even

(a) The Secretary of Agriculture shall pay
Florida commercial citrus and lime growers
$26 for each commercial citrus or lime tree
removed to control citrus canker in order to
allow for tree replacement and associated
business costs. Payments under this
subsection shall be capped in accordance
with the following trees per acre limitations:

(1) In the case of grapefruit, 104 trees per
acre;

(2) In the case of valencias, 123 trees per
acre;

(3) In the case of navels, 118 trees per acre;

(4) In the case of tangelos, 114 trees per
acre;

(5) In the case of limes, 154 trees per acre;
and

(6) in the case of other or mixed citrus, 104
trees per acre.

(b) The Secretary of Agriculture shall
compensate Florida commercial citrus and
lime growers for lost production, as
determined by the Secretary of Agriculture,
with respect to trees removed to control
citrus canker.

(c) To receive assistance under this section,
a tree referred to in subsection (a) or (b) must
have been removed after January 1, 1986, and
before September 30, 2001.

(d) In the case of a removed tree that was
covered by a crop insurance tree policy,
compensation for lost production under
subsection (b) with respect to such a tree
shall be reduced by the indemnity received
with respect to such a tree. In the case of a
removed tree that was not covered by a crop
insurance tree policy, although such
insurance was available for the tree,
compensation for lost production under
subsection (b) with respect to such a tree
shall be reduced by 5 percent.

(e) The Secretary of Agriculture shall use
$58,000,000 of the funds of the Commodity
Credit Corporation to carry out this section,
to remain available until expended.

Eligibility

Under paragraph (a) of proposed
§301.75-16, the owner of a commercial
citrus grove would be eligible to receive
payments to recover net income from
production that was lost as the result of
the removal of commercial citrus trees
to control citrus canker if the trees were
removed pursuant to a public order
between 1986 and 1990 or on or after

Yy Y,

Y, Y

September 28, 1995. Although the
current citrus canker infestation was
detected in Florida on September 28,
1995, the State of Florida has identified
five commercial citrus groves in
Manatee and Highlands Counties that
were destroyed to control citrus canker
during a limited outbreak of the disease
that occurred between 1986 and 1990.
The proposed eligibility period would
ensure that lost production payments
could be made to those growers affected
during that limited outbreak in Manatee
and Highlands Counties as well as those
growers affected during the current
outbreak.

Per-Acre Payments

Proposed § 310.75-16(b)(1) would
provide the per-acre amounts that
would be paid to the owners of eligible
commercial citrus groves. The amount
that would be paid per acre of destroyed
commercial citrus groves would vary,
depending on the type of citrus trees
that constituted a particular grove.

The per-acre payments that we are
proposing in this document are based
on the estimated per-acre loss in value
of the destroyed groves. This loss in
value is the difference between the net
present value (NPV) of the original
(destroyed) grove before it was infected
with or exposed to citrus canker minus
the NPV of the replanted grove for its
entire productive life.? To calculate the
NPV of a grove (both original and
replanted groves), we used discounted
cash flow analysis, which takes into
account the quantity, variability, and
duration of the forecasted income
stream over a specified income
projection period. Each year’s net
income is discounted back to a present
worth figure at the appropriate, market-
derived discount rate. The valuation
model can be expressed in the following
equation form, where Y = net income,

r = discount rate, and n = number of
years in the discount period:

n

Tt e e @y

obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.

Net income. To determine the per-
acre net income for each variety of fruit,
we multiplied the yield (number of
boxes) per tree by the price per box,
then subtracted the production cost per

within individual groves; based on available
information, we have determined that the average
(mean) age of the trees that have been destroyed
was 14 years for grapefruit, 12 years for tangelos,

tree to arrive at the cash flow per tree;
the cash flow per tree was then
multiplied by the number of trees per
acre to determine per-acre net income.
The values used for the variables in our
calculations, which are based on
information obtained from the Florida

Valencia oranges, and navel oranges, and 4 years for
limes.
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Agricultural Statistics Service and the

and Agricultural Services, are as

University of Florida’s Institute of Food  follows:
GRAPEFRUIT *
Yield (88-lb. boxes per tree) .........ccceeeee Years 1-2 Years 3-5 Years 6-8 Years 9-13 Years 14-19 Years 20-36
0.00 1.95 3.19 4.20 491 5.28
Price per BoX .....cccccevevieveiieie e $3.58
Production COStS ......cccoocieeiiiiieiiiieeen Year 1 Year 2 Years 3-36
$10.16 per tree $3.79 per tree $1.852 per box

Trees per acre

104

*In our October 16, 2000, interim rule, this category was referred to as “Grapefruit, red seedless.” It is referred to as “Grapefruit” in this pro-
posed rule to conform with the language used in Sec. 810 of Public Law 106-387.

ORANGE, VALENCIA

Yield (88-lb. boxes per tree) ..........cceeeee Years 1-2 Years 3-5 Years 6-8 Years 9-13 Years 14-19 Years 20-36
0.00 1.18 2.09 2.30 3.64 4.38
Price per BoX .....ccccevveveveiieie e $5.29
Production COStS .......cccocieeiiiiiiiiiieeien Year 1 Year 2 Years 3-36
$10.16 per tree $3.79 per tree $2.134 per box

Trees Per aCre .....ccccevcveeeriiveeeriniennienennns 123
ORANGE, NAVEL **
Yield (88-Ib. boxes per tree) .........cccceeuee Years 1-2 Years 3-5 Years 6-8 Years 9-13 Years 14-19 Years 20-36
0.00 1.23 2.69 3.56 4.71 5.67
Price per boX ......ccoccvvviiniiiiiii $4.14
Production COStS .......cccccevvvvveiinieiiiienns Year 1 Year 2 Years 3-36
$10.16 per tree $3.79 per tree $1.853 per box

Trees per acre

118

**|n our October 16, 2000, interim rule, this category of oranges was referred to as “Orange, early/midseason/navel.” It is referred to as “Or-
ange, navel” in this proposed rule to conform with the language used in Sec. 810 of Public Law 106-387.

TANGELO
Yield (88-Ib. boxes per tree) .........cccceeuee Years 1-2 Years 3-5 Years 6-8 Years 9-13 Years 14-19 Years 20-36
0.00 0.87 1.90 251 3.32 4.00
Price per boX ......cccceevveiiieiieiieece e $3.88
Production COStS .......cccccorvvvveiinieininienens Year 1 Year 2 Years 3-36
$10.16 per tree $3.79 per tree $1.852 per box

Trees per acre .........ccocceevvieeiiiiineniiineene 114
LIME
Yield (88-Ib. boxes per tree) ............. Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Yrs 8-25
0.16 0.60 1.07 1.38 1.83 2.11 2.48 2.61
Price per BOX ......ccccecereiieninicincinns $9.11
Production COSES .......cccoovvveiiiiieenens Year 1 Year 2 Years 3-25
$12.57 per tree $7.79 per tree $6.55 per box

Trees per acre

154

Discount rate. The discount rate used

in the equation differed for original

groves and replanted groves. Based on

information provided by extension

economists in Florida and citrus

industry economists, we have applied

the following discount rates when

calculating the NPV of replanted groves,

as replanting would not be expected to

occur until the production area is free

from citrus canker: 14 percent for

grapefruit; 14.5 percent for tangelos and
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Valencia and navel oranges; and 13.5
percent for limes. Based on the discount
rates applied to production in areas free
from citrus canker, we estimated that
the following discount rates would be
appropriate for income that could be
earned from a grove in an area where
citrus canker is present: 15 percent for
grapefruit; 15.5 percent for tangelos and
Valencia and navel oranges; and 14.5
percent for limes. These higher discount
rates reflect the increased risk that
would be associated with citrus
production in an area known to have
citrus canker.

Number of years in discount period.
The NPV was calculated using a life
cycle approach.

The revenues and costs were
calculated over a period equal to the
expected productive life of a replanted
grove, which, as noted previously, is 25

years for lime groves and 36 years for
other varieties of citrus.

Based on the recommendations of
extension economists and sources
within the citrus industry, payments for
the recovery of lost production income
would be made on a per-acre basis,
rather than on a per-tree basis, because
output per acre is approximately the
same, regardless of the number of trees
per acre. Paying on a per-tree basis
would likely result in underpayments to
growers with older groves, which
normally have fewer, but larger and
more productive, trees, and in
overpayments to growers with newer
groves, which normally have more trees
that are smaller and produce less fruit
per tree than the larger trees. The trend
in the industry is to plant more trees per
acre; smaller trees allow for easier

harvesting, making it easier to find
workers willing to do this type of work.

Using the information and
methodology set forth in the preceding
paragraphs, we have calculated the per-
acre NPV for each variety of citrus
considered in this proposed rule. The
NPV includes the lost production
component considered in this proposed
rule as well as the tree replacement
component addressed in our October 16,
2000, interim rule that established
§301.75-15, “Funds for the replacement
of commercial citrus trees.” Because the
regulations in § 301.75-15 already
provide for tree replacement payments,
we have subtracted those tree
replacement payments (i.e., $26 times
the number of trees per acre) from the
NPV to arrive at the proposed per-acre
lost production payments presented in
the following table:

Tree Lost
: . Trees Per-tree replacement production NPV
Citrus variety per acre* payment* payment payment (per acre)
(per acre)* (per acre)
GrapefTUIL ...covieeieieiiie ettt 104 $26 $2,704 $2,925 $5,629
Orange, ValenCia ......cccccccveeviiieeiie e se e see e 123 26 3,198 5,729 8,927
Orange, NAVEI ......ccoiuiiiiiieeeet et 118 26 3,068 5,693 8,761
I T o =1 o T PSR 114 26 2,964 1,666 4,630
LIME e 154 26 4,004 4,829 8,833
Other or MiXed CItrUS* ™ .......cccoviiiiiieiiecee e 104 26 2,704 2,925 5,629

*Trees per acre, pre-tree payment, and tree replacement payment per acre reflect the limitations established in Sec. 810(a) of Public Law

106-387.

**Records provided by the State of Florida list approximately 32 acres of “other, unidentified” citrus trees as having been destroyed due to cit-
rus canker before December 31, 1999. Under this proposed rule, the payment for those “other, unidentified” citrus trees would be the same as
that for grapefruit. Since the time those initial records were provided by Florida, we have been able to determine that the “other, unidentified”
category of citrus groves is a mix of trees not conveniently categorized. The mix of trees may include grapefruit, oranges, and specialty crops.
Based on the fact that 82 percent of the acreage destroyed before December 31, 1999, consisted of grapefruit, APHIS used grapefruit production
and cost data to estimate the value of the “other, unidentified” groves.

Payment Adjustments

Paragraph (b)(2) of proposed § 301.75—
16 would provide for adjustments to be
made to the per-acre payments
discussed above in those cases where
ACC coverage had been available for the
destroyed trees. Specifically, under
proposed § 301.75-16(b)(2)(i), if the
owner of a commercial citrus grove had
obtained ACC coverage for trees in his
or her grove and had received crop
insurance payments following the
destruction of the insured trees, the
payment provided for under paragraph
(b)(1) of this section will be reduced by
the total amount of the crop insurance
payments received by the commercial
citrus grove’s owner for the insured
trees. This proposed adjustment would
enable us to deduct any indemnity for
destroyed trees that may have been
received by a grower through crop
insurance, thus ensuring that the grove
owner did not receive two payments for
the same destroyed trees.

If the owner of a commercial citrus
grove had been eligible to obtain ACC
coverage for the trees in his or her grove,
but that owner had not obtained the
available coverage, proposed § 301.75—
16(b)(2)(ii) would provide that the per-
acre lost production payment would be
reduced by 5 percent, as required by
Sec. 810(d) of Public Law 106—387. This
would respond to concerns that if
APHIS provided full lost production
payments to insurance-eligible
commercial growers who elected not to
obtain ACC coverage against citrus
canker losses, those full payments
would likely undermine the intent and
effectiveness of the Federal crop
insurance program by making it appear
that crop insurance was not necessary.

How To Apply

Paragraph (c) of proposed § 301.75-16
would provide information on how to
apply for lost production payments.
This paragraph would state that the
form necessary to apply for payments
could be obtained from any local citrus

canker program office or from the USDA
Citrus Canker Eradication Project office
in Miami, FL. Completed claim forms
would have to be sent to the USDA
Citrus Canker Eradication Project office
in Winter Haven, FL, which is where
the DPI records necessary to validate
claims are located. This paragraph
would also state that an applicant
should, when submitting a completed
application, include with the form a
copy of the public order that directed
the destruction of the trees, the order’s
accompanying inventory that describes
the acreage, number, and variety of trees
removed, and documentation verifying
that the destruction of trees had been
completed and the date of that
destruction. Claims for losses
attributable to the destruction of trees
on or before the effective date of the
final rule implementing the provisions
of this proposed rule would have to be
received within 60 days after the
effective date of the final rule. Claims
for losses attributable to the destruction
of trees after the effective date of the
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final rule would have to be received
within 60 days after the destruction of
the trees.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be significant
for the purposes of Executive Order
12866 and, therefore, has been reviewed
by the Office of Management and
Budget.

The following economic analysis
provides a cost-benefit analysis as

required by Executive Order 12866 and
an analysis of the potential economic
effects on small entities as required by
the Regulatory Flexibility Act.

This proposed rule would amend the
citrus canker regulations to establish
provisions under which eligible owners
of commercial citrus groves could,
subject to the availability of
appropriated funds, receive payments to
recover production income lost as a
result of the removal of commercial
citrus trees to control citrus canker.
These proposed lost production
payments, which would serve to

complement our October 16, 2000,
interim rule that provides for the
payment of tree replacement funds to
eligible owners of commercial citrus
groves, would help to reduce the
economic effects of the citrus canker
quarantine on affected commercial
citrus growers.

As shown in the table below, the
United States produced approximately
16,990 tons of oranges, grapefruit, limes,
tangerines, and tangelos worth $2.25
billion in 1998, with Florida producing
nearly half of that total.

1998
Fruit U.S. Value of U.S. Florida \{:alt:)ur?dgf silgrr(iadgf
production production production production production
(tons) (millions) (tons) (millions) (%)
Oranges ......... 13,857 $1,930.5 6,051 $843.0 43.67
Tangerines 360 96.1 228 61.0 63.41
Grapefruit 2,626 211.9 2,001 161.4 76.20
Limes ........... 19 4.3 14 3.1 72.72
TANGEIOS ..ot 128 11.7 128 11.7 100.00
TOMAD et 16,990 2,254.5 8,422 1,080.2 | coooeeiiieieee

Source: USDA, National Agricultural Statistics Service, Agricultural Statistics, 1999.

Removing the infected and exposed
trees protects a substantial investment
in other citrus groves. While the entire
value of citrus produced is not at risk
immediately from citrus canker, the
disease would, if left unchecked,
continue to spread. In time, the entire
industry would be at risk.

According to the data provided to
APHIS by the State of Florida,
approximately 8,418 acres of
commercial citrus trees have been
destroyed to control citrus canker by
November 15, 2000. This figure includes
an estimated 7,814 acres of commercial

citrus that have been destroyed since
the current citrus canker outbreak was
detected in September 1995, as well as
approximately 604 acres of grapefruit
trees from 5 groves in Manatee and
Highlands Counties that were destroyed
between 1986 and 1990 to control citrus
canker during a limited outbreak of the
disease during that period.

As shown in the following table,
which was prepared using the acreage
estimates provided by the State of
Florida and the proposed per-acre
payments contained in this proposed
rule, lost production payments for

commercial citrus trees destroyed by
November 15, 2000, would total
between about $29.1 to $36.5 million.
The uncertainty in this estimate is
attributable to the fact that, of the 8,418
acres estimated to have been destroyed
by November 15, 2000, there are about
1,806 acres that have not yet been
broken out by variety in the data
available to us. To account for that
acreage, we have multiplied the acreage
(1,806.38) by the lowest ($1,666) and
highest ($5,729) of the proposed per-
acre payments to identify the entire
range of possible total claims.2

Estimated :

Variet acreage de- Proposed per- ESt:?(?JgngSt
Yy stroyed by acre payment p claims
11/15/00

(1= o 1= 1V PSSO UPROTRRPSPPR 3,201.00 $2,925 $9,362,925
Oranges, Valencia ... 58.30 5,729 334,001
OFANYES, NAVE| ...ttt bttt ettt ettt sb e et e e sae e er e et eea 380.22 5,693 2,164,592
LI 1o =] (o F OO P TP RTUUPRTUUUPRNt 11.13 1,666 18,543
Limes .....cccccvviviiinens 2,929.00 4,829 14,144,141
Other or mixed citrus 31.97 2,925 93,512
SUBLOTAL .ttt ettt 6,611.62 | .oovvvrieiiiiee 26,117,714
Variety NOt Vet IdENTIFIEA ......c..eii it e e st e e saa e e e seaeeeanes 1,806.38 1,666-5,729 3,009,429-
10,348,751

2We believe that figure provided in the table for
limes—2,929 acres—accounts for all lime acreage
destroyed by November 15, 2000, so the presently
unidentified acreage can be expected to consist of
a mix of grapefruit, Valencia and navel oranges, and
tangelos, which collectively account for

approximately 3,650 acres in the table. Of that 3,650
acres, grapefruit accounts for 87.6 percent, Valencia
oranges for 1.6 percent, navel oranges for 10.4
percent, and tangelos for 0.4 percent. Applying
those same percentages to the 1,806.38 acres of
currently unidentified citrus would translate to lost

production claims of about $5.876 million for that
acreage, which would result in total lost production
claims for acreage destroyed by November 15, 2000,
of about $31.993 million.
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Effects on Small Entities

This proposed rule would establish
provisions under which eligible owners
of commercial citrus groves could,
subject to the availability of
appropriated funds, receive payments to
recover production income lost as a
result of the removal of commercial
citrus trees to control citrus canker.
Therefore, the entities who would be
affected by this proposed rule would be
citrus growers. The Regulatory
Flexibility Act requires that the Agency
specifically consider the economic
effects of its rules on small entities. The
Small Business Administration (SBA)
defines a firm engaged in agriculture as
“small” if it has less than $500,000 in
annual receipts. While the majority of
citrus growers in Florida would be
considered small entities under those
SBA guidelines, those growers who
would not be classified as small entities
account for the majority of the citrus-
growing acreage in the State. Based on
available information, it appears that
most of the citrus canker-related losses
in Florida have been incurred by those
larger citrus producers. Regardless of
the size of the entities affected, we
expect that this proposed rule would
benefit those commercial citrus growers
who are eligible for lost production
payments by helping to defray some of
the losses and expenses that they have
incurred as a result of the ongoing State
and Federal efforts to eradicate citrus
canker in Florida.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is

adopted: (1) All State and local laws and
regulations that are inconsistent with

this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. 00-037-2. Please
send a copy of your comments to: (1)
Docket No. 00-037-2, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404-W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

This proposed rule would amend the
citrus canker regulations to establish
provisions under which eligible owners
of commercial citrus groves could,
subject to the availability of
appropriated funds, receive payments to
recover production income lost as a
result of the removal of commercial
citrus trees to control citrus canker.
Implementing this program would
necessitate the use of an information
collection activity in the form of an
application for funds.

We are soliciting comments from the
public concerning our information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.16 hours per
response.

Respondents: Eligible commercial
citrus grove owners in Florida.

Estimated annual number of
respondents: 65.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 65.

Estimated total annual burden on
respondents: 10 hours.

(Due to rounding, the total annual
burden hours may not equal the product
of the annual number of responses
multiplied by the average reporting
burden per response.)

Copies of this information collection
can be obtained by calling Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we propose to amend 7
CFR part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
would be revised to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400.

2. Section 301.75—1 would be
amended by adding a definition of ACC
coverage to read as follows:
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§301.75-1 Definitions.

ACC coverage. The crop insurance
coverage against Asiatic citrus canker
(ACC) provided under the Florida Fruit
Tree Pilot Crop Insurance Program
authorized by the Federal Crop

Insurance Corporation.
* * * * *

3. In Subpart—Citrus Canker, a new
§301.75-16 would be added to read as
follows:

§301.75-16 Payments for the recovery of
lost production income.

Subject to the availability of
appropriated funds, the owner of a
commercial citrus grove may be eligible
to receive payments in accordance with
the provisions of this section to recover
income from production that was lost as
the result of the removal of commercial
citrus trees to control citrus canker.

(a) Eligibility. The owner of a
commercial citrus grove may be eligible
to receive payments to recover income
from production that was lost as the
result of the removal of commercial
citrus trees to control citrus canker if the
trees were removed pursuant to a public
order between 1986 and 1990 or on or
after September 28, 1995.

(b) Calculation of payments. (1) The
owner of a commercial citrus grove who
is eligible under paragraph (a) of this
section to receive payments to recover
lost production income will, upon
approval of an application submitted in
accordance with paragraph (c) of this
section, receive a payment calculated
using the following rates:

Citrus variety (';2?'23':)
Grapefruit ......oooeveviiiiiiieees $2,925
Orange, Valencia ...........c........ 5,729
Orange, navel .........ccccvceeeeene 5,693
Tangelo .......ccoceevvveeiiiiieneeee 1,666
LIME v 4,829
Other or mixed citrus .............. 2,925

(2) Payment adjustments.

(i) In cases where the owner of a
commercial citrus grove had obtained
ACC coverage for trees in his or her
grove and received crop insurance
payments following the destruction of
the insured trees, the payment provided
for under paragraph (b)(1) of this section
will be reduced by the total amount of
the crop insurance payments received
by the commercial citrus grove’s owner
for the insured trees.

(ii) In cases where ACC coverage was
available for trees in a commercial citrus
grove but the owner of the grove had not
obtained ACC coverage for his or her
insurable trees, the per-acre payment
provided for under paragraph (b)(1) of

this section will be reduced by 5
percent.

(c) How to apply for lost production
payments. The form necessary to apply
for lost production payments may be
obtained from any local citrus canker
eradication program office in Florida, or
from the USDA Citrus Canker Project,
10300 SW 72nd Street, Suite 150,
Miami, FL 33173. The completed
application should be accompanied by a
copy of the public order directing the
destruction of the trees and its
accompanying inventory that describes
the acreage, number, and the variety of
trees removed. Your completed
application must be sent to the USDA
Citrus Canker Eradication Project, Attn:
Lost Production Payments Program, c/o
Division of Plant Industry, 3027 Lake
Alfred Road, Winter Haven, FL 33881.
Claims for losses attributable to the
destruction of trees on or before [the
effective date of this rule] must be
received within 60 days after [the
effective date of this rule]. Claims for
losses attributable to the destruction of
trees after [the effective date of this rule]
must be received within 60 days after
the destruction of the trees.

Done in Washington, DG, this 1st day of
December 2000.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 0031142 Filed 12—4—00; 11:17 am]
BILLING CODE 3410-34-P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service
8 CFR Part 208

[INS No. 2092-00; AG Order No. 2339—
2000]

RIN 1115-AF92

Asylum and Withholding Definitions

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Immigration and Naturalization
Service (Service) regulations that govern
establishing asylum and withholding
eligibility. This rule provides guidance
on the definitions of “persecution” and
“membership in a particular social
group,” as well as what it means for
persecution to be “on account of” a
protected characteristic in the definition
of a refugee. It restates that gender can
form the basis of a particular social
group. It also establishes principles for

interpretation and application of the
various components of the statutory
definition of “refugee” for asylum and
withholding cases generally, and, in
particular, will aid in the assessment of
claims made by applicants who have
suffered or fear domestic violence. The
Service believes these issues require
further examination after the Board of
Immigration Appeals (Board) decision
in In re R—A-, Interim Decision 3403
(BIA 1999). Further, the rule clarifies
that the factors considered in cases in
the Court of Appeals for the Ninth
Circuit regarding membership in a
particular social group are not
determinative. Finally, the rule clarifies
procedural handling of asylum and
withholding claims in which past
persecution has been established. This
proposed rule has been prepared and is
published in conjunction with the final
rule on asylum procedures, which
incorporates both the interim rule
amending the Department of Justice
(Department) regulations to implement
the Illegal Immigration Reform and
Immigrant Responsibility Act, 62 FR
10312 (1997), and the proposed past
persecution rule, 63 FR 31945 (1998).
DATES: Written comments must be
submitted on or before January 22, 2001.
ADDRESSES: Please submit written
comments in triplicate to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW., Room 4034,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 2092-00 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514—3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Dorothea Lay, 425 I Street, NW,
Washington, D.C. 20536, telephone
number (202) 514—2895.
SUPPLEMENTARY INFORMATION:

Background

The purpose of this rule is to provide
guidance on certain issues that have
arisen in the context of asylum and
withholding adjudications. The 1951
Geneva Convention relating to the
Status of Refugees (1951 Convention)
contains the internationally accepted
definition of a refugee. United States
immigration law incorporates an almost
identical definition of a refugee as a
person outside his or her country of
origin “who is unable or unwilling to
return to, and is unable or unwilling to
avail himself or herself of the protection
of, that country because of persecution
or a well-founded fear of persecution on
account of race, religion, nationality,
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membership in a particular social group,
or political opinion.” Section 101(a)(42)
of the Immigration and Nationality Act
(Act) (8 U.S.C. 1101(a)(42)). (The
definition was amended by section 601
of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996,
Pub. L. 104-208, Div. C, 110 Stat. 3009,
to include a provision on coercive
family planning practices.) In order to
establish eligibility for a discretionary
grant of asylum under section 208 of the
Act, 8 U.S.C. 1158, an alien must meet
the definition of “refugee” under
section 101(a)(42) of the Act. To qualify
for withholding of removal under
section 241(b)(3) of the Act, an alien
must meet a higher burden of proof:
That it is more likely than not that the
alien would be persecuted on account of
one of the five grounds listed within the
definition of “refugee.” 8 U.S.C. 1231.

A sizable body of interpretive case
law has developed about the meaning of
the refugee definition. Historically,
much of this case law has addressed
more traditional asylum and
withholding claims based on an
applicant’s political opinion. In recent
years, however, the United States
increasingly has encountered asylum
and withholding applications with more
varied bases, related, for example, to an
applicant’s gender or sexual orientation.
Many of these new types of claims are
based on the ground of “membership in
a particular social group,” which is the
least well-defined of the five grounds
within the refugee definition. As the
Court of Appeals for the Seventh Circuit
noted in Lwin v. INS, “[t]he legislative
history behind the term * * *is
uninformative, and judicial and agency
interpretations are vague and sometimes
divergent. As a result, courts have
applied the term reluctantly and
inconsistently.” 144 F.3d 505, 510 (7th
Cir. 1998).

Some of these cases have raised
difficult analytical questions about the
interpretation of the refugee definition,
questions that have not always been
addressed consistently through the
administrative adjudication and judicial
review process. This rule sets out a
number of generally applicable
principles to promote uniform
interpretation of the relevant statutory
provisions. Though applicable to all
asylum and withholding cases, these
principles are also designed to provide
guidance for the resolution of novel
issues in some of the asylum and
withholding claims that the Department
has encountered in recent years.

One of these novel issues is the extent
to which victims of domestic violence
may be considered to have been
persecuted under the asylum laws. The

Board considered and rejected such a
persecution claim in its decision in In
re R-A-. This proposed rule removes
certain barriers that the In re R-A-
decision seems to pose to claims that
domestic violence, against which a
government is either unwilling or
unable to provide protection, rises to the
level of persecution of a person on
account of membership in a particular
social group. The proposed rule does
not specify how a claim of persecution
based on domestic violence should be
fashioned—in particular, it does not set
forth what the precise characteristics of
the particular social group might be.
The Department has taken this approach
in part because it recognizes that the
way in which a victim of domestic
violence who believes she has been
persecuted may characterize the
particular social group of which she is
a member likely will vary depending
upon the social context in her country.
The Department also recognizes that
whether domestic violence can be so
characterized in a given case will turn
on difficult and subtle evaluations of
particular facts. Given these realities, it
seems ill-advised to try to establish a
universal model for persecution claims
based on domestic violence. The
Department has instead decided to
propose a rule that states generally
applicable principles that will allow for
case-by-case adjudication of claims
based on domestic violence or other
serious harm inflicted by individual
non-state actors.

The Department solicits comments
both on the questions that we have left
open and on whether the Department
should seek to provide more direct
guidance to adjudicators and the public
on their resolution. We expect the
questions addressed during the
comment period would include: How
persecution claims based on domestic
violence might be conceptualized and
evaluated within the framework of
asylum law; how asylum officers,
immigration judges, and the Board
should determine whether a particular
victim of domestic violence (or other
acts of persecution by an individual
non-state actor) has suffered this
treatment “on account of”” membership
in a particular social group (e.g., gender
or status of being in a domestic
relationship); and whether, in view of
the fact that claims based on harm
inflicted by individual non-state actors
are relatively new in the United States,
such claims raise distinct issues
concerning statutory eligibility or the
exercise of discretion in granting
asylum.

The Meaning of Persecution

A fundamental question in any
asylum or withholding adjudication is
whether the harm that an applicant has
suffered or fears amounts to
persecution. Neither the 1951
Convention nor the Refugee Act of 1980
defines “persecution.” Two years before
enacting the Refugee Act, Congress
specifically debated whether to include
a definition of “‘persecution” in the Act
in the related context of a bill that
eventually added the deportation
ground aimed at Nazi persecutors (now
section 241(a)(4)(D) of the Act).
Congress rejected adding a definition of
“persecution” to the immigration laws,
concluding that the meaning of the term
was well-established by administrative
and court decisions and meant “the
infliction of suffering or harm, under
government sanction, upon persons who
differ in a way regarded as offensive
(e.g., race, religion, political opinion,
etc.), in a manner condemned by
civilized governments. The harm or
suffering need not be physical, but may
take other forms, such as the deliberate
imposition of severe economic
disadvantage or the deprivation of
liberty, food, housing, employment or
other essentials of life.”” H.R. Rep. 95—
1452 at 5 (1978).

The Board adopted this meaning as
well. Matter of Acosta, 19 I. & N. Dec.
211, 220 (BIA 1985), modified on other
grounds, Matter of Mogharrabi, 19 1. &
N. Dec. 439 (BIA 1987). The courts, too,
generally have accepted this definition,
describing ‘‘persecution” as “ ‘the
infliction of suffering or harm upon
those who differ (in race, religion or
political opinion) in a way regarded as
offensive.”’ Duarte de Guinac v. INS,
179 F.3d 1156, 1161 (9th Cir. 1999)
(quoting Korablina v. INS, 158 F.3d
1038, 1043 (9th Cir. 1998)); accord
Miranda v. INS, 139 F.3d 624, 626 (8th
Cir. 1998); Fisher v. INS, 79 F.3d 955,
961 (9th Cir. 1996) (en banc); Abdel-
Maieh v. INS, 73 F.3d 579, 583 (5th Cir.
1996); Schellong v. INS, 805 F.2d 655,
661—-62 (7th Cir. 1986). This definition
recognizes that “persecution is an
extreme concept that does not include
every sort of treatment our society
regards as offensive.” Fatin v. INS, 12
F.3d 1233, 1243 (3d Cir. 1993); see also
Bastanipour v. INS, 980 F.2d 1129, 1133
(7th Cir. 1992) (distinguishing
persecution ““as distinct from mere
discrimination or harassment’’). These
cases sometimes defined “persecution”
as including other, separate elements of
the “refugee” definition, such as the
requirement that the persecution be “on
account of”’ a protected characteristic.
This rule is intended to provide
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guidance on the meaning of persecution,
to clarify that persecution includes
objective and subjective components, as
well as an analysis of state action or
state inability or unwillingness to
protect.

It has sometimes been suggested that
persecution entails a subjective intent
on the part of the persecutor to “inflict
harm” or “punish” the victim. In Matter
of Acosta, the Board found that, to be
persecution, the harm or suffering must
be inflicted upon an individual in order
to punish. Some circuits have followed
this early approach to defining
persecution. See, e.g., Osaghae v. INS,
942 F.2d 1160, 1163 (7th Cir. 1991)

(““ ‘Persecution’ means, in immigration
law, punishment for political, religious,
or other reasons that our country does
not recognize as legitimate.”). Certainly,
in more traditional claims involving
political persecution, such a “punitive”
or “malignant” intent to visit harm
upon the victim is usually present. In
recent years, however, applicants have
successfully presented novel claims in
which the claimed persecution is not
necessarily inflicted with the subjective
intent to cause harm. In 1996, for
example, the Board decided that a
young woman from Togo qualified for
asylum based on her fear of being
subjected to female genital mutilation
(FGM). Matter of Kasinga, 21 I. & N. Dec.
357 (BIA 1996) (en banc). This case
squarely raised the question whether a
subjective intent to harm the victim is

a necessary component of an asylum or
withholding claim, because,
presumably, most practitioners of FGM
believe that they are performing an
important cultural rite that bonds the
individual to society, not that they are
punishing or harming the victim. In
Matter of Kasinga, the Board held that
a ““subjective ‘punitive’ or ‘malignant’
intent is not required for harm to
constitute persecution.” Id. at 365.

In its 1997 decision in Pitcherskaia v.
INS, 118 F.3d 641 (9th Gir. 1997), the
Ninth Circuit further advanced this
concept. In that case, a lesbian woman
claimed that she had been forced to
undergo psychiatric treatments and
threatened with institutionalization in
the 1980s by officials of the Soviet
Union in an effort to change her sexual
orientation. The Board held that the
psychiatric measures taken by the
officials did not constitute persecution
because they were intended to “cure”
her, not to punish her. On review, the
Ninth Circuit reversed this portion of
the Board’s decision, and remanded the
case for further consideration of other

aspects of the case.® The Ninth Circuit,
citing Matter of Kasinga, decided by the
Board after the Board’s decision in
Pitcherskaia, concluded that an intent to
harm or punish is not required for
persecution to exist, and that the
“definition of persecution is objective,
in that it turns not on the subjective
intent of the persecutor but rather on
what a reasonable person would deem
‘offensive.””” Pitcherskaia, 118 F.3d at
646.

This rule addresses the definition of
persecution by clarifying that it includes
both objective and subjective elements.
First, the proposed rule defines
persecution in § 208.15(a) as ‘“‘the
infliction of objectively serious harm or
suffering.” This general definition does
not diminish the level of harm that has
been recognized by the Board and
generally sustained by the Courts of
Appeals as sufficiently serious to
constitute persecution. The definition
does not preclude reference to other
sources for guidance on what type of
harm can constitute persecution. See,
e.g., United Nations High Commissioner
for Refugees, Handbook on Procedures
and Criteria for Determining Refugee
Status (UNHCR Handbook), para. 51 (re-
edited 1992) (“From Article 33 of the
1951 Convention it may be inferred that
a threat to life or freedom on account of
race, religion, nationality, political
opinion or membership of a particular
social group is always persecution.
Other serious violations of human
rights—for the same reasons—would
also constitute persecution.”). This
proposed language in § 208.15(a),
consistent with the Ninth Circuit’s
approach in Pitcherskaia, imposes an
objective standard on the concept of
persecution by requiring that the harm
must be recognizable as serious harm.
Generally, persecution cannot be
established simply upon a showing of
discrimination, harassment, or the
denial of equal protection of the laws.
Guided by existing case law, the
decision-maker will deduce from the
nature of the claim whether or not the
harm is serious enough to constitute
persecution.

The proposed language also provides
that harm is persecution only if it is
“experienced as serious harm by the
applicant, regardless of whether the
persecutor intends to cause harm.” The
Department believes that it is
appropriate to codify an interpretation
that is drawn from the conclusion
reached by both the Board in Kasinga
and the Ninth Circuit in Pitcherskaia:
that the existence of persecution does

1 Pitcherskaia was remanded to the immigration
court, where the case is currently pending.

not require a ‘““malignant” or “punitive”
intent on the part of the persecutor. At
the same time, the Department believes
that it is necessary to emphasize that the
victim must experience the treatment as
harm in order for persecution to exist.
For example, there are many women
from cultures that practice FGM who
view the process positively and believe
that they are acting in the victim’s best
interests, even as the victim experiences
the action as harmful. For the purpose
of asylum and withholding
adjudications, a key question is whether
the applicant at hand would experience
or has experienced the procedure as
serious harm, not whether the
perpetrator means it as punitive.
Generally, an applicant’s own testimony
would be the best evidence in
determining whether that applicant
subjectively experienced or would
experience the treatment as harm.

State Action Requirement

Inherent in the meaning of
persecution is the long-standing
principle that the harm or suffering that
an applicant experienced or fears must
be inflicted by either the government of
the country where the applicant fears
persecution, or a person or group that
government is unable or unwilling to
control. See, e.g., Matter of Villalta, 20
I. & N. Dec. 142, 147 (BIA 1990); Matter
of H-, 21 1. & N. Dec. 337 (BIA 1996);
Matter of Kasinga, supra; Matter of
Acosta, supra. This is also consistent
with the understanding of Congress two
years before the Refugee Act was passed
that “persecution” is “the infliction of
suffering or harm, under government
sanction,” H.R. Rep. 95-1452 at 5, and
with the position of UNHCR and
Convention-based interpretations of the
meaning of persecution. See UNHCR
Handbook, para. 65.2

U.S. court and administrative
decisions have looked to a variety of
factors in considering the requirement
that an applicant must show that the
harm or suffering is inflicted by the
government or a person or group the
government is ‘““‘unable or unwilling to
control.” Courts have concluded the
government is “‘unable or unwilling to

2“Persecution is normally related to action by the
authorities of a country. It may also emanate from
sections of the population that do not respect the
standards established by the laws of the country
concerned. A case in point may be religious
intolerance, amounting to persecution, in a country
otherwise secular, but where sizeable fractions of
the population do not respect the religious beliefs
of their neighbours. Where serious discriminatory
or other offensive acts are committed by the local
populace, they can be considered as persecution if
they are knowingly tolerated by the authorities, or
if the authorities refuse, or prove unable, to offer
effective protection.”
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control” the infliction of harm or
suffering if the applicant has shown a
pattern of government
unresponsiveness. See Mgoian v. INS,
184 F.3d 1029, 1036-37 (9th Cir. 1999).
Both courts and the Board have also
looked to whether an applicant has
shown government complicity in the
face of persecution. See Korablina, 158
F.3d at 1045. Courts have often
considered the applicant’s attempts to
obtain protection from government
officials and the government response or
lack thereof. See Surita v. INS, 95 F.3d
814, 819-20 (9th Cir. 1996) (finding
persecution where the police refused to
respond to the applicant’s request for
assistance or provide a reasonable
explanation for their failure to respond);
Singh v. INS, 134 F.3d 962, 968 (9th Cir.
1998) (holding that the applicant failed
to establish persecution, in part because
the police responded to her call even
though police took no further action). In
the recent case of In re S-A-, Interim
Decision 3433 (BIA 2000), the Board
considered the applicant’s testimony
and country conditions information in
concluding that any attempts by the
applicant to seek protection would be
futile and potentially dangerous. Other
Board decisions illustrate the relevance
of government responses to persecution
by non-state actors. See, e.g., Matter of
V-T-5-, 21 1. & N. Dec. 792 (holding
that the record did not support claim
that the government was unable or
unwilling to protect when evidence
indicated that the government mounted
massive rescue efforts to find kidnapped
family members); In re O-Z- & I-Z-,
Interim Decision 3346 (BIA 1998)
(finding that the government was unable
or unwilling to control the respondent’s
attackers and protect him or his son
from the anti-Semitic acts of violence
when the respondent reported at least
three incidents of harm to the Ukrainian
government, which took no action
beyond writing a report). The UNHCR
Handbook emphasizes that the inability
to seek government protection may arise
from circumstances beyond the
applicant’s control, such as grave
disruptions within the country, or may
result from a denial of protection to the
applicant. UNHCR Handbook, para. 98.
When assessing whether a government
has denied protection, one factor to
consider is whether the applicant has
been denied services (e.g., refusal of a
national passport) normally accorded to
other nationals of that country. UNHCR
Handbook, para. 99.

Section 208.15(a)(1) of this rule
provides further guidance as to what is
meant by the state action requirement
and, specifically, the requirement that

the government be “unable or unwilling
to control”” non-government persecutors.
The proposed rule states that “[iln
evaluating whether a government is
unwilling or unable to control the
infliction of harm or suffering, the
immigration judge or asylum officer
should consider whether the
government takes reasonable steps to
control the infliction of harm or
suffering and whether the applicant has
reasonable access to the state protection
that exists.”” The rule goes on to provide
a non-exclusive list of evidentiary
considerations that may be considered
as helpful in determining whether a
government is ‘““‘unable or unwilling” to
control the non-state actor. This new
language codifies existing
administrative interpretations and
provides further guidance on this
relatively undeveloped area of the law.
This proposed list of evidentiary
considerations is not intended to change
the law, but merely to illustrate what
types of evidence may be relevant in
evaluating whether a government is
unable or unwilling to control the
infliction of suffering or harm. Of
course, no government is able to
guarantee the safety of each of its
citizens at all times. This is not the
standard for determining that a
government is ‘“‘unable or unwilling to
control” the infliction of harm or
suffering. See, e.g., Aguilar-Solis v. INS,
168 F.3d 565, 573 (1st Gir. 1999)
(“‘Although action by non-governmental
entities can constitute persecution, the
law requires at least some showing that
the alleged persecutors are not subject to
the government’s control.”) (citations
omitted). Rather, the decision-maker
should consider the government’s
policies with respect to the harm or
suffering at issue, and what steps, if any,
the government has taken to prevent the
infliction of such harm or suffering. In
addition, the decision-maker should
consider what kind of access the
individual applicant has to whatever
protection is available, and any steps
the applicant has taken to seek such
protection. Any attempts by an
applicant to seek protection within the
country of persecution are relevant but
are not determinative of the state’s
inability or unwillingness to control the
infliction of suffering or harm. An
applicant’s failure to attempt to gain
access to protection is not in itself
determinative of the state’s inability or
unwillingness to control nor does this
failure bar an applicant from
establishing by other evidence the
state’s inability or unwillingness to
control the infliction of suffering or
harm. The adequacy of access to

protection may vary within a given
society depending on the individual
applicant’s circumstances and general
country conditions. For example, in
some countries, there generally may be
reasonable access to state protection, but
an applicant’s access to such protection
may be limited if the persecutor is
influential with government officials. As
another example, in some countries a
female victim of spousal abuse may be
able to obtain state protection if she has
the support of her family of origin in
seeking it, but her access to such
protection may be more limited without
such support. In each case, all factors
relevant to the availability of and access
to state protection should be examined
in determining whether the government
of the country in question is unwilling
or unable to protect the applicant from
a non-state persecutor. It is the
applicant’s burden to come forward
with the evidence that the harm or
suffering is inflicted by the government,
or an entity that the government is
unable or unwilling to control.

The “on account of”’ Requirement in
General

Even if it is determined that the harm
an applicant has suffered or fears may
constitute persecution, the applicant
may qualify for asylum or withholding
only if that persecution is inflicted “on
account of” the applicant’s race,
religion, nationality, membership in a
particular social group, or political
opinion. The Supreme Court has held
that, in order for persecution to be “on
account of”’ one of these protected
grounds, there must be evidence that the
persecutor seeks to harm the victim on
account of the victim’s possession of the
characteristic at issue. INS v. Elias-
Zacarias, 502 U.S. 478, 482 (1992). As
administrative decision-makers and the
courts have applied this test to
individual cases, the determination
about when persecution is inflicted “on
account of” a protected ground has
raised difficult interpretive issues. This
rule provides guidance on several of
these issues.

Under long-standing principles of
U.S. refugee law, it is not necessary for
an applicant to show that his or her
possession of a protected characteristic
is the sole reason that the persecutor
seeks to harm him or her. Both the
Board and the federal courts have
recognized that a persecutor may have
mixed motivations, and have stated that
the “on account of” requirement is
satisfied if the persecutor acts “‘at least
in part” because of a protected
characteristic. See, e.g., Matter of T-M-
B—, 21 1. & N. Dec. 775 (BIA 1997),
overruled on other grounds sub nom.
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Borja v. INS, 175 F.3d 732 (9th Cir.
1999) (en banc). Some court decisions
provide conflicting interpretations of
the extent to which the persecutor’s
motivation must relate to a protected
characteristic. Compare Singh v. Ilchert,
63 F.3d 1501, 1509 (9th Cir. 1995)
(“[TThe BIA failed to recognize that
persecutory conduct may have more
than one motive, and so long as one
motive is one of the statutorily
enumerated grounds, the requirements
have been satisfied.”); with
Gebremichael v. INS, 10 F.3d 28, 35 (1st
Cir. 1993) (alien must show that one of
the five characteristics is ““at the root of
persecution, such that [the
characteristic] itself generates a ’specific
threat to the [applicant]”’) (internal
quotations and citation omitted). This
rule proposes new language at

§ 208.15(b) that would require an
applicant to show that the protected
characteristic is central to the
persecutor’s motivation to act.
Consistent with current law, this
language allows for the possibility that
a persecutor may have mixed motives.
It does not require that the persecutor be
motivated solely by the victim’s
possession of a protected characteristic.
It does, however, require that the
victim’s protected characteristic be
central to the persecutor’s decision to
act against the victim. For example,
under this definition it clearly would
not be sufficient if the protected
characteristic was incidental or
tangential to the persecutor’s
motivation.

A refugee is traditionally an
individual as to whom the bonds of
trust, loyalty, protection, and assistance
existing between a citizen and his
country have been broken and have
been replaced by the relationship of an
oppressor to a victim. Inherent in the
concept of refugee status is the principle
that an individual requires international
protection because his country of origin
or of habitual residence is not safe for
him, or cannot protect him, because of
persecution on account of one of the
five grounds specified in the definition
of “refugee.” See, e.g., Matter of Acosta,
19 1. & N. Dec. at 234-35; 1 A. Grahl-
Madsen, The Status of Refugees In
International Law 97, 100 (1966). The
proposed language that the protected
characteristic of the refugee be central to
the persecutor’s motivation is thus
supported by the purposes of the 1951
Convention.

The proposed language also
incorporates the doctrine of “imputed
political opinion” into the regulation.
Under this doctrine, an applicant may
establish persecution on account of
political opinion if he or she can show

that the persecutor was or is inclined to
persecute because the persecutor
perceives the applicant to possess a
particular political opinion, even if the
applicant does not in fact possess such
an opinion. See, e.g., Sangha v. INS, 103
F.3d 1482, 1489 (9th Cir. 1997). The
proposed language provides that an
applicant may satisfy the “on account
of”” requirement by showing that the
persecutor acts against him or her “on
account of the applicant’s race, religion,
nationality, membership in a particular
social group, or political opinion, or on
account of what the persecutor
perceives to be the applicant’s race,
religion, nationality, membership in a
particular social group, or political
opinion.” Thus, this language codifies
the existing doctrine of imputed
political opinion, as well as the existing
administrative interpretation that this
doctrine also extends to the protected
grounds other than political opinion.

In re R-A-

The proposed new language in
§208.15(b) is intended to address
analytical issues that have arisen in the
context of some claims based on
domestic violence, and in particular in
the Board’s decision in In re RB—-A-,
Interim Decision 3403 (BIA 1999). In
that case, the Board denied asylum to a
Guatemalan woman who had been the
victim of severe domestic violence by
her husband in Guatemala and who
feared that she would be at risk of
continuing violence if she returned
there. Certain elements of the Board’s
analysis in this case affect the “on
account of”” inquiry in asylum and
withholding cases in general, and the
“particular social group” cases
especially. This rule sets forth a
modified statement of the principles
governing the “on account of”’ inquiry.

The applicant in In re R-A- presented
alternative claims of persecution on
account of political opinion (the
applicant’s opposition to male
domination) and on account of
membership in a particular social group
(defined as “Guatemalan women who
have been intimately involved with
Guatemalan male companions, who
believe that women are to live under
male domination”). Id. at 10—14. The
Board found that the applicant’s
husband did not seek to harm her either
on account of her political opinion or on
account of her membership in a
particular social group. Id. at 14.

The Board’s analysis of the political
opinion claim is consistent with long-
standing principles of asylum law and
is not altered by this rule. The Board
reasoned that the abuse in this case was
not on account of the applicant’s

political opinion because there was no
evidence that the applicant’s husband
was aware of the applicant’s opposition
to male dominance, or even that he
cared what her opinions on this matter
were. Rather, he continued to abuse her
regardless of what she said or did. Id. at
13—14. This portion of the decision is
consistent with the Supreme Court’s
reasoning in Elias-Zacarias, supra, and
with the Board’s own precedent that
harm is not on account of political
opinion when it is inflicted regardless of
the victim’s opinion rather than because
of that opinion. See Matter of Chang, 20
L. & N. Dec. 38, 44-45 (BIA 1989),
superceded on other grounds, Matter of
X-P-T-, 21 1. & N. Dec. 634 (BIA 1996).

The Board’s particular social group
analysis in In re R—-A-, however,
requires some clarification. The Board
found that the violence in this case was
not “on account of”’ the applicant’s
membership in the particular social
group asserted—essentially Guatemalan
women intimately involved with
abusive Guatemalan men.3 Id. at 17. The
Service argued, and the Board agreed,
that there was no indication that the
applicant’s husband would harm any
other member of the asserted particular
social group. In other words, there was
no evidence that he would seek to harm
other women who live with other
abusive partners. Id. This was an
important factor in the Board’s decision
that the harm in that case was not on
account of membership in a particular
social group. The Board did consider
other factors in reaching its conclusion
that no nexus had been shown between
the husband’s violence and the claimed
particular social group. However, the
Board’s reasoning on this point could be
construed to foreclose the possibility of
satisfying the “‘on account of”’
requirement when the persecutor does
not seek to harm other members of the
asserted particular social group.

As an evidentiary matter, it often
would be reasonable to expect that a
person who is motivated to harm a
victim because of a characteristic the
victim shares with others would be
prone to harm or threaten others who
share the targeted characteristic. Such a
showing should not necessarily be
required as a matter of law, however, in
order for an applicant to satisfy the “on
account of”’ requirement. In some cases,
a persecutor may in fact target an
individual victim because of a shared
characteristic, even though the
persecutor does not act against others

3To the extent that the asserted particular social
group in In re R—A- could be interpreted to have
been defined by the persecution feared, this rule
clarifies below that a social group must exist
independently of the feared persecution.
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who possess the same characteristic. For
example, in a society in which members
of one race hold members of another
race in slavery, that society may expect
that a slave owner who beats his own
slave would not beat the slave of his
neighbor. It would nevertheless be
reasonable to conclude that the beating
is centrally motivated by the victim’s
race. Similarly, in some cases involving
domestic violence, an applicant may be
able to establish that the abuser is
motivated to harm her because of her
gender or because of her status in a
domestic relationship. This may be a
characteristic that she shares with other
women in her society, some of whom
are also at risk of harm from their
partners on account of this shared
characteristic. Thus, it may be possible
in some cases for a victim of domestic
violence to satisfy the “on account of”
requirement, even though social
limitations and other factors result in
the abuser having the opportunity, and
indeed the motivation, to harm only one
of the women who share this
characteristic, because only one of these
women is in a domestic relationship
with the abuser.

To allow for this possibility, this rule
provides that, when evaluating whether
an applicant has met his or her burden
of proof to establish that the harm he or
she suffered or fears is “on account of”
a protected characteristic, “[bJoth direct
and circumstantial evidence may be
relevant to the inquiry.” The rule
further provides that “[e]vidence that
the persecutor seeks to act against other
individuals who share the applicant’s
protected characteristic is relevant and
may be considered but shall not be
required.”

In every asylum or withholding case,
of course, it remains the applicant’s
burden to establish that the specific
persecutor involved in her claim is
motivated to act against her because of
her possession or perceived possession
of a protected characteristic. As this rule
underscores, both direct and
circumstantial evidence may be relevant
to this determination. As in any asylum
or withholding case, evidence about the
persecutor’s statements and actions will
be considered. In addition, evidence
about patterns of violence in the society
against individuals similarly situated to
the applicant may also be relevant to the
“on account of”” determination. For
example, in the domestic violence
context, an adjudicator would consider
any evidence that the abuser uses
violence to enforce power and control
over the applicant because of the social
status that a woman may acquire when
she enters into a domestic relationship.
This would include any direct evidence

about the abuser’s own actions, as well
as any circumstantial evidence that such
patterns of violence are (1) supported by
the legal system or social norms in the
country in question, and (2) reflect a
prevalent belief within society, or
within relevant segments of society, that
cannot be deduced simply by evidence
of random acts within that society. Such
circumstantial evidence, in addition to
direct evidence regarding the abuser’s
statements or actions, would be relevant
to determining whether the abuser
believes he has the authority to abuse
and control the victim “on account of”
her status in the relationship.

Further, a claim involving domestic
violence in which the applicant has
satisfied the “on account of”’
requirement remains subject to the full
range of generally applicable
requirements under the asylum and
withholding laws. For example, as in
any other case, the fear of future abuse
cannot be speculative, it must be “well-
founded.” A woman who is not in an
abusive relationship, for example,
would not have a “well-founded” fear of
domestic violence even if there is a high
incidence of domestic violence in her
country of origin. The harm feared must
be serious enough to constitute
persecution; isolated incidents of
discrimination or lesser forms of harm
would not qualify as persecution. As in
any asylum or withholding case in
which the persecutor is not the state
itself, the applicant would have to show
that the state is unwilling or unable to
protect her. Generally, an applicant’s
claim based on domestic violence will
rest on personal experiences not
addressed in general country conditions
information. General country conditions
information may, however, support
such a claim. The applicant should
come forward with testimony regarding
her personal experience, and, if
available, documentary evidence
relating to her claim.

This rule will also affect the analysis
of asylum or withholding claims made
by alleged abusers. A perpetrator of
domestic violence serious enough to be
persecution, who has abused the victim
because of the victim’s membership in
a particular social group, would be
barred from seeking asylum under
section 101(a)(42) of the Act. 8 U.S.C.
1101(a)(42). The Service will consider
ways to identify these individuals. Of
course, if removable, these individuals
would normally be entitled to a full
hearing prior to removal, during which
all evidence relevant to eligibility could
be presented and considered. This will
allow the government to protect our
asylees and residents against
persecutors.

Membership in a Particular Social
Group

Once an applicant has established
that the harm he or she has suffered or
fears is “‘on account of”’ the
characteristic asserted, the applicant
must establish that the characteristic
qualifies as race, religion, nationality,
membership in a particular social group,
or political opinion. Membership in a
particular social group is perhaps the
most complex and difficult to
understand of these five grounds. There
is relatively little precedent about the
meaning of “a particular social group,”
and that which exists has at times been
subject to conflicting interpretations.
This rule sets out the requirements for
determining what qualifies as “a
particular social group,” clarifies the
relevance of past experience, and
provides a list of non-determinative
factors to be considered.

The key Board decision on the
meaning of “‘a particular social group”
requires that members of the group
share a ““‘common, immutable” trait.
Matter of Acosta, 19 1. & N. Dec. at 233.
This rule codifies this basic approach at
§208.15(C)(1), by providing that ““[a]
particular social group is composed of
members who share a common,
immutable characteristic, such as sex,
color, kinship ties, or past experience,
that a member either cannot change or
that is so fundamental to the identity or
conscience of the member that he or she
should not be required to change it.”
The crucial aspect of this definition is
that, to be immutable, the common trait
must be unchangeable or truly
fundamental to an applicant’s identity.
Gender is clearly such an immutable
trait, is listed as such in Matter of
Acosta, and is incorporated in this rule.
Further, there may be circumstances in
which an applicant’s marital status
could be considered immutable. This
would be the case, for example, if a
woman could not reasonably be
expected to divorce because of religious,
cultural, or legal constraints. Any
intimate relationship, including
marriage, could also be immutable if the
evidence indicates that the relationship
is one that the victim could not
reasonably be expected to leave. Thus,
this rule further provides in
§208.15(C)(1) that “[i]n determining
whether an applicant cannot change, or
should not be expected to change, the
shared characteristic, all relevant
evidence should be considered,
including the applicant’s individual
circumstances and country conditions
information about the applicant’s
society.”
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This rule also includes the principle
that the particular social group in which
an applicant claims membership cannot
be defined by the harm which the
applicant claims as persecution. It is
well-established in the case law that this
type of circular reasoning does not
suffice to articulate a particular social
group. See Gomez v. INS, 947 F.2d 660,
664 (2d Cir. 1991) (rejecting the
applicant’s claim to membership in a
particular social group of women who
have been previously battered and raped
by Salvadoran guerrillas). It is also
supported by Convention-based
understandings of the definition of
membership in a particular social group.
See, e.g., Islam v. Secretary of State for
the Home Department, 2 App. Cas. 629
(H.L. 1999) (United Kingdom) (“It is
common ground that there is a general
principle that there can only be a
‘particular social group’ if the group
exists independently of the
persecution”) (Lord Steyn).

Proposed § 208.15(c)(2) provides that,
“[w]hen past experience defines a
particular social group, the past
experience must be an experience that,
at the time it occurred, the member
either could not have changed or was so
fundamental to his or her identity or
conscience that he or she should not
have been required to change it.” This
is consistent with current case law that
recognizes that past experiences can be
the basis for membership in a particular
social group. See Matter of Fuentes, 19
I. & N. Dec. 658, 662 (BIA 1988). The
regulatory language preserves the key
requirement from Matter of Acosta,
supra, that the trait defining a particular
social group must be a fundamental one,
which an individual should not be
required to change. In reality, of course,
no past experience can be changed, as
it has already occurred. But not all past
experiences should qualify as traits
which, if shared by others, can define a
particular social group for asylum and
withholding purposes. The experience
of joining a violent gang in the past, for
example, cannot be changed. At that
point in the past, however, that
experience could have been avoided or
changed. In other words, the individual
could have refrained from joining the
group. Certainly, it is reasonable for any
society to require its members to refrain
from certain forms of illegal activity.
Thus, for example, under this language,
persons who share the past experience
of having joined a gang would not
constitute a particular social group on
the basis of a past experience.

The requirement in § 208.15(C)(1) that
the persecution exist independently of
the harm is equally applicable to claims
of membership in a particular social

group based on past experience. At least
in theory, a shared past experience that
defines a social group could be harm
suffered by the applicant and other
group members in the past. In such a
claim however, the past harm that
defines the social group cannot be the
same harm that the applicant claims as
persecution. Rather, in order for
persecution to be “on account of”
membership in such a group, the past
experience must exist independently of
the persecution. In fact, the past
experience must be the reason the
persecutor inflicted or is inclined to
inflict the persecution on the applicant.

Finally, the proposed language in
§208.15(C)(3) provides a non-exclusive
list of additional factors that may be
considered in determining whether a
particular social group exists. These
factors are drawn from existing
administrative and judicial precedent
on the meaning of the “particular social
group”’ ground. These precedents have
been subject to conflicting
interpretations, however, and this
provision resolves those ambiguities by
providing that, while these factors may
be relevant in some cases, they are not
requirements for the existence of a
particular social group.

The first three factors in this section
are drawn from the Ninth Circuit’s
decision in Sanchez-Trujillo v. INS, 801
F.2d 1571 (9th Cir. 1986). In that case,
the Ninth Circuit stated that “the phrase
‘particular social group’ implies a
collection of people closely affiliated
with each other, who are actuated by
some common impulse or interest,” id.
at 1576, and that ““[o]f central concern
is the existence of a voluntary
associational relationship among the
purported members,” id. These factors
have often been interpreted as
prerequisites for the existence of a
particular social group in the Ninth
Circuit. The Ninth Circuit clarified the
significance of these factors in the
recent case of Hernandez-Montiel v.
INS, 225 F.3d 1084 (9th Cir. 2000). The
court held that its decision in Sanchez-
Trujillo should be interpreted as
consistent with the Board’s decision in
Matter of Acosta and that the voluntary
associational test is an alternative basis
for establishing membership in a
particular social group. See 225 F.3d at
1093 n.6. Other circuits have not
applied this factor, and, instead have
simply relied on the Board’s
determination that the group must share
a “‘common, immutable” characteristic.
See, e.g., Fatin v. INS, 12 F.3d 1233,
1239 (3d Cir. 1993) (quoting Matter of
Acosta, 19 I. & N. Dec. at 233). In cases
arising outside the Ninth Circuit, the
Board has decided that a particular

social group may exist without reference
to these factors. See, e.g., Matter of
Toboso-Alfonso, 20 1. & N. Dec. 819,
820-21 (BIA 1990) (Cuban homosexuals
are a particular social group); Matter of
Kasinga, 21 1. & N. Dec. at 365 (young
women who belong to a specific
Togolese tribe and who oppose FGM are
a particular social group). To ensure
uniform and fair administrative
adjudications of particular social group
asylum claims, this rule clarifies that
the Department views the Sanchez-
Trujillo factors as considerations that
may be relevant in some cases, but not
as requirements for a particular social
group.

Similarly, the next three factors in
this proposed section are drawn from
the Board’s decision in In re R-A-. In
that case, the Board found it highly
significant for “particular social group”
analysis that the applicant had not
shown that the group she asserted “is a
group that is recognized and understood
to be a societal faction, or is otherwise
a recognized segment of the population,
within Guatemala,” or that ‘“‘the victims
of spouse abuse view themselves as
members of this group.” Id. at 15. The
Board also focused on whether “it is
more likely that distinctions will be
drawn within the society between those
who share and those who do not share
the characteristic” at issue. Id. at 16.
This, of course, could be an important
inquiry in asylum and withholding
cases. The Board did not characterize
these elements as requirements,
however. This rule incorporates them as
factors, but confirms that they are
considerations, which, while they may
be relevant in some cases, are not
determinative of the question of
whether a particular social group exists.

In applying the factor at
§ 208.15(c)(3)(vi)—whether members of
a given group are distinguished for
different treatment—it would be
relevant to consider any evidence about
societal attitudes toward group members
or about harm to group members,
including whether the institutions of the
society at hand offer fewer protections
or benefits to members of the group than
to other members of society. In In re R-
A-, for example, evidence presented that
would be relevant to this inquiry
included the applicant’s testimony that
the police did not respond to her calls
for help, and that, when she appeared
before a judge, he told her that he would
not interfere in domestic disputes.
Further, the Board’s conclusion that
documentary country conditions
evidence indicates that ‘“Guatemalan
society still tends to view domestic
violence as a family problem’” would
also be relevant. This type of evidence
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may be considered in determining
whether, because the applicant
possesses a particular characteristic,
harm inflicted on the applicant may be
tolerated by society while it would not
be tolerated if inflicted on members of
the society at large.

The Department has elected at this
point to propose that the relationship of
In re R-A- and domestic violence claims
to the definition of “refugee” be
addressed by articulating broadly
applicable principles to guide
adjudicators in applying the refugee
definition and other statutory and
regulatory provisions generally. The
Department has tentatively concluded
that this approach would be more useful
than simply announcing a categorical
rule that a victim of domestic violence
is or can be a refugee on account of that
experience or fear, or that persons
presenting such claims may be found
eligible for relief or granted relief as a
matter of discretion in certain specified
circumstances. The current proposal of
the Department would encourage
development of the law in the area of
domestic violence as well as in other
new claims that may arise. Asylum and
withholding cases are typically highly
fact specific. A case-by-case approach
would reflect that reality, and would
also leave the refinement of applicable
principles open to further development.
The Department is nonetheless seeking
comments on the relative merits of this
approach, and other possible
approaches, to providing for
consideration of domestic violence
claims as a basis for asylum and
withholding of removal.

This rule does not modify the
definition of “firm resettlement.” The
rule merely changes its placement to
§208.15(d) of the regulations.

Burden of Proof

Under U.S. law, a showing of past
persecution qualifies an applicant for
refugee status. Section 101(a)(42) of the
Act, (8 U.S.C. 1101(a)(42)). A showing of
past persecution is also strongly
indicative of the possibility of future
harm. Under the current regulations as
modified by the final rule on asylum
procedures published in conjunction
with this rule, a presumption of well-
founded fear applies to applicants who
qualify as refugees based on past
persecution. The presumption places
the burden on the U.S. government to
show by a preponderance of the
evidence that a refugee no longer has a
well-founded fear of future persecution.
The Department believes that this
allocation of the burden generally is
appropriate in light of the applicant’s
refugee status.

The final rule on asylum procedures
published in conjunction with this rule
broadens the evidence with which the
government can rebut the presumption
of well-founded fear. The presumption
can be rebutted by evidence of a
fundamental change in circumstances,
including country conditions
information, or a showing of a
reasonable internal relocation
alternative. The Department recognizes
that some cases involving past
persecution by non-government
persecutors may present questions about
whether the presumption of a well-
founded fear of future persecution is
appropriate. For example, to some
commenters, the presumption of
internal relocation may seem less
warranted in cases involving non-
government actors, or especially in
those cases involving individual non-
government actors, for which there may
be more reason to believe that the victim
could relocate. Some commenters may
believe that certain types of individual
non-government actor cases warrant a
presumption more than others and
should therefore be treated differently.

The Violence Against Women Office
of the Department of Justice has offered
the following observations about
domestic violence, based on its
experience in the U.S. as well as with
foreign governments and non-
governmental organizations:

It is our experience that domestic violence
manifests similar characteristics across all
racial, ethnic and socioeconomic groups, and
that many cultures have a variety of ways in
which they condone and perpetuate domestic
violence. See, e.g., Lori ]. Heise, Violence
Against Women: The Hidden Health Burden
(World Bank Discussion Papers 1994);
Ending Violence Against Women, 27
Population Reports 5 (Johns Hopkins School
of Public Health, Dec. 1999) (summarizing
surveys from many countries discussing
domestic violence). See generally H.R. Rep.
103-395, at 25—28 (1993) (congressional
findings of fact about domestic violence).
First, in relationships involving domestic
violence, past behavior is a strong predictor
of future behavior by the abuser. See, e.g.,
United States Department of Justice,
Understanding Domestic Violence: A
handbook for Victims and Professionals.
Victims report patterns of abuse—rather than
single, isolated incidents—that tend to
include the repeated use of physical, sexual
and emotional abuse, threats, intimidation,
isolation and economic coercion. See, e.g.,
Anne L. Ganley, “Understanding Domestic
Violence,” in Improving The Health Care
Response to Domestic Violence: A Resource
Manual for Health Care Providers 15 (Debbie
Lee et al. eds., 1996). Second, both
domestically and internationally, domestic
violence centers on power and control over
the victim. See, e.g., Violence against Women
in the International Community, 7 Cardozo J.
Int’l & Comp. L. 205-318 (multiple authors

discussing violence against women
internationally). See generally Violence
Against Women: An International and
Interdisciplinary Journal (multiple volumes).
Consequently, when victims attempt to flee
the abusive relationship, or otherwise assert
their independence, abusers often pursue
them and escalate the violence to regain or
reassert control. See, e.g., United States
Department of Justice, Stalking and Domestic
Violence: The Third Annual Report to
Congress under the Violence Against Women
Act (1998); see also Barbara J. Hart, “The
Legal Road to Freedom,” in Battering and
Family Therapy: A Feminist Perspective 13
(Marsali Hansen & Michele Harway eds.,
1993) (citing a variety of studies on
separation violence). The risk of lethality to
the victim is typically greatest when she
attempts to escape the abuse and, in contrast
to other persecution cases where the
persecutor’s desire to harm the victim may
wane if the victim leaves, the victim’s
attempt to leave typically increases the
abuser’s motivation to locate and harm her.
See, e.g., Kerry Healey et al., Batterer
Intervention: Program Approaches and
Criminal Justice Strategies (United States
Department of Justice, National Institute of
Justice, Feb. 1998); 27 Population Reports 7
(discussing this issue in foreign countries);
Evan Stark & Anne Flintcraft, “Violence
Among Intimates: An Epidemiological
Review,” in Handbook of Family Violence
293 (Vincent B. Van Hasselt et al. eds., 1988);
Martha R. Mahoney, Legal Images of Battered
Women: Redefining the Issues of Separation,
90 Mich. L. Rev. 1, 64—65 (1991). Third,
because of the abuser’s intimate relationship
with the victim, he is likely to possess
important information about where the
victim could go or to whom she would turn
for assistance.

These observations seem to support
retaining the presumption of well-
founded fear of future persecution for
those applicants who have established
past persecution by an individual non-
state actor in the domestic violence
context. The Department recognizes
however, that this rule does not address
other types of individual, non-state
actor cases that may arise in the future.
Therefore, the Department solicits
suggestions as to whether it should
continue to maintain the presumption of
well-founded fear of future persecution,
including the presumption of internal
relocation, in cases involving
persecutors who are non-state actors.
The Department welcomes the views of
the public on the merits of the approach
proposed in this rule and will carefully
weigh all comments in articulating the
final rule.

In all cases of past persecution the
government may rebut the presumption
of well-founded fear of future
persecution. The Department recognizes
that, especially if the general rule
concerning burden of proof is retained
for cases involving individual non-state
actors, some of the new types of claims
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based on persecution by individuals
may present a question of production of
evidence useful to rebuttal that may be
uniquely in the hands of the applicant
claiming persecution. Moreover,
whether or not the burden of proof is
retained in this context, the Department
has concluded that it would be
appropriate to codify long-standing
principles of law relating to the
applicant’s burden of production in
asylum and withholding cases. For
example, in the domestic violence
context, an applicant’s claim will rest
on direct evidence regarding her
experiences with the persecutor that are
not addressed in general country
conditions information. Circumstantial
evidence, such as general country
conditions information also may
support such a claim. Under current
case law, evidence relating to the
applicant’s personal experiences or
personal knowledge of the likelihood of
future harm should be provided by the
applicant if reasonably available, or an
explanation should be given as to why
such information was not presented.
This is well-established in the case law.
See Matter of S-M—-J-, 21 1. & N. Dec.
722, 724 (BIA 1997)(en banc).
Furthermore, “where there are
significant, meaningful evidentiary
gaps, applications will ordinarily have
to be denied for failure of proof.” Matter
of Dass, 20 1. & N. Dec. 120, 124 (BIA
1989) (citing 8 CFR 208.5,
242.17(c)(1988)).

Being accorded the presumption of
well-founded fear does not relieve the
applicant of the burden of producing
testimony or documentation reasonably
available, especially evidence within
the knowledge of the applicant. Failure
to do so can be considered in (1) making
a factual determination that the
presumption has been rebutted, (2) in
credibility determinations, and (3) in
the exercise of discretion in granting
asylum. The inquiry of an immigration
judge or asylum officer considering
evidence relevant to a discretionary
grant of asylum or a grant of
withholding will normally include
factors relating to future persecution
even in cases where past persecution
has been shown. For example, the
adjudicator should make inquiries into
factors such as whether there has been
a fundamental change in circumstances,
the ability of the applicant to relocate,
the location and status of the persecutor
if known, and any evidence of a pattern
of pursuit by the persecutor. This is
consistent with the adjudicator’s ability
to consider all facts he or she deems
relevant to an asylum or withholding
claim.

Finally, this proposed rule adds
language to §§ 208.13(b)(1)(ii) and
208.16(b)(1)(ii) clarifying the procedural
handling of asylum and withholding
claims in cases where the government
has the burden of rebutting a
presumption of well-founded fear of
persecution or likelihood of future
threat to life or freedom. The final
regulations on asylum procedures
published in conjunction with this
proposed rule provide that, when an
applicant for asylum establishes that he
or she suffered past persecution, the
applicant will be presumed also to have
a well-founded fear of persecution,
unless a preponderance of the evidence
establishes that there has been a
fundamental change in circumstances
such that the applicant no longer has a
well-founded fear of persecution, or the
applicant could reasonably avoid future
persecution by relocating to another part
of the applicant’s country or, if stateless,
the applicant’s country of last habitual
residence. See 8 CFR 208.13(b)(1)@). A
similar presumption applies to
applicants for withholding of removal.
See 8 CFR 208.16(b)(1) (upon showing
of past persecution, presumption arises
that it is more likely than not that
applicant will face future persecution,
unless a preponderance of the evidence
demonstrates fundamental change of
circumstances or that it would be
reasonable for the applicant to relocate
within the country of persecution).

Confusion has arisen concerning the
proper disposition of cases in which a
finding of no past persecution is
reversed on appeal. This rule will codify
a principle that, when an immigration
judge or the Board finds that the
applicant has failed to establish past
persecution, the question of
fundamental changed circumstances
and reasonable internal relocation shall
be deemed reserved, and the Service
shall not be required to present
evidence on fundamental changed
circumstances or reasonable internal
relocation to preserve the issues.
Accordingly, if the immigration judge’s
or Board’s finding of no past
persecution is set aside, the Service will
remain free on remand to present
evidence and argument on the question
of changes in country conditions or
internal relocation.

This rule is consistent with
established rules governing judicial
review of agency action and of civil
procedure. When a federal court reviews
final agency action such as a decision of
the Board:

[i]f the record before the agency does not

support the agency action, if the agency has
not considered all relevant factors, or if the
reviewing court simply cannot evaluate the

challenged agency action on the basis of the
record before it, the proper course, except in
rare circumstances, is to remand to the
agency for additional investigation or
explanation. The reviewing court is not
generally empowered to conduct a de novo
inquiry into the matter being reviewed and
to reach its own conclusions based on such
an inquiry.

Florida Power & Light Co. v. Lorion, 470
U.S. 729, 744 (1985). Similarly, in
ordinary civil litigation, absent a
contrary order in the particular case, if

a party moves for, or a district court
grants, summary judgment for a party on
one of a number of potentially
dispositive grounds, that ruling does not
mean that the party is abandoning or the
court is addressing sub silentio possible
alternative grounds of decision. And, if
that narrow grant of summary judgment
is reversed on appeal, the court of
appeals does not proceed to enter
summary judgment for the opposing
party on a ground that was not
addressed by the district court’s ruling.
Rather, the case is remanded for further
proceedings.

We have concluded that a similar
approach should be made explicit in the
context of immigration judge or Board
decisions finding an absence of past
persecution—the immigration judge’s or
Board’s silence on the question of
fundamental changed circumstances or
reasonable internal relocation should
not be considered an implicit resolution
of the question, and the case should be
remanded for the presentation of
evidence and a decision by the Board or
immigration judge in the first instance.
The contrary practice is not only
inconsistent with ordinary practice, but
encourages the Board, immigration
judges, and the Service to engage in
potentially wasteful expenditures of
resources litigating and deciding issues
that may not ever need to be resolved
in the proceeding if the initial finding
of no past persecution is sustained.

This rule, once final, will apply to all
cases currently pending before the
asylum office, the immigration courts
and the Board of Immigration Appeals.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
impact on a substantial number of small
entities because this rule involves the
process for adjudication of certain
requests for asylum and withholding of
removal. This process affects
individuals and not small entities.
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Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1-year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act of
1996. 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
“significant regulatory action” under
Executive Order 12866, Regulatory
Planning and Review. Accordingly, this
regulation has been submitted to the
Office of Management and Budget for
review.

Executive Order 13132

This rule will not have substantial
direct effects on the states, on the
relationship between the national
Government and the states, or on the
distribution of power and responsibility
among the various levels of government.
Therefore, in accordance with section 6
of Executive Order 13132, it is
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Executive Order 12988

This interim rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Pub. L. 104-13, all Departments
are required to submit to the Office of
Management and Budget (OMB), for
review and approval, any reporting or
recordkeeping requirements inherent in
a final rule. This rule does not impose
any new reporting or recordkeeping

requirements under the Paperwork
Reduction Act.

List of Subjects in 8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Accordingly, part 208 of chapter I of
title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

1. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1226, 1252,
1282; 8 CFR part 2.

2. Section 208.13 is amended by
revising paragraphs (b)(1) and
(b)(1)(i1)(B) to read as follows:

§208.13 Establishing asylum eligibility.

* * * * *

(b) * % %

(1) Past persecution. An applicant
shall be found to be a refugee on the
basis of past persecution if the applicant
can establish that he or she has suffered
persecution in the past in the
applicant’s country of nationality or, if
stateless, his or her country of last
habitual residence, on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, and is unable or unwilling to
return to or avail himself or herself of
the protection of that country owing to
such persecution. An applicant who has
been found to have established such
past persecution shall also be presumed
to have a well-founded fear of
persecution on the basis of the original
claim. This presumption may be
rebutted if an asylum officer or
immigration judge makes one of the
findings described in paragraph (b)(1)(i)
of this section. If the applicant’s fear of
future persecution is unrelated to the
past persecution, the applicant bears the
burden of establishing that the fear is
well-founded. Although a presumption
of future persecution is raised by a
finding of past persecution, this does
not relieve the applicant of the burden
of producing testimonial evidence or,
where reasonably available to the
applicant, documentary evidence
relating to future persecution, including
to a fundamental change in
circumstances or the reasonableness of
internal relocation.

(i) * * %

(ii) * % %

(B) When the immigration judge or
Board finds that the applicant has failed

to establish past persecution, the
questions of fundamental changed
circumstances and reasonable internal
relocation shall be deemed reserved and
the Service shall not be required to
present evidence to preserve the issues.
If that finding is set aside, the Service
and the applicant shall be permitted on
remand to submit evidence and
argument on the questions of
fundamental changed circumstances
and reasonable internal relocation
before any ruling on these matters is
issued.
* * * * *

3. Section 208.15 is revised to read as
follows:

§208.15 Definitions.

(a) Persecution. Persecution is the
infliction of objectively serious harm or
suffering that is subjectively
experienced as serious harm or suffering
by the applicant, regardless of whether
the persecutor intends to cause harm.
Inherent in the meaning of the term
persecution is that the serious harm or
suffering that an applicant experienced
or fears must be inflicted by the
government of the country of
persecution or by a person or group that
government is unwilling or unable to
control. In evaluating whether a
government is unwilling or unable to
control the infliction of harm or
suffering, the immigration judge or
asylum officer should consider whether
the government takes reasonable steps
to control the infliction of harm or
suffering and whether the applicant has
reasonable access to the state protection
that exists. Evidence of the following are
pertinent and may be considered:
Government complicity with respect to
the infliction of harm or suffering at
issue; attempts by the applicant, if any,
to obtain protection from government
officials and the government’s response
to these attempts; official action that is
perfunctory; a pattern of government
unresponsiveness; general country
conditions and the government’s denial
of services; the nature of the
government’s policies with respect to
the harm or suffering at issue; and any
steps the government has taken to
prevent infliction of such harm or
suffering.

(b) On account of the applicant’s
protected characteristic. An asylum
applicant must establish that the
persecutor acted, or that there is a
reasonable possibility that the
persecutor would act, against the
applicant on account of the applicant’s
race, religion, nationality, membership
in a particular social group, or political
opinion, or on account of what the
persecutor perceives to be the
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applicant’s race, religion, nationality,
membership in a particular social group,
or political opinion. In cases involving
a persecutor with mixed motivations,
the applicant must establish that the
applicant’s protected characteristic is
central to the persecutor’s motivation to
act against the applicant. Both direct
and circumstantial evidence may be
relevant to the inquiry. Evidence that
the persecutor seeks to act against other
individuals who share the applicant’s
protected characteristic is relevant and
may be considered but shall not be
required.

(c) Membership in a particular social
group.

(1) A particular social group is
composed of members who share a
common, immutable characteristic, such
as sex, color, kinship ties, or past
experience, that a member either cannot
change or that is so fundamental to the
identity or conscience of the member
that he or she should not be required to
change it. The group must exist
independently of the fact of persecution.
In determining whether an applicant
cannot change, or should not be
expected to change, the shared
characteristic, all relevant evidence
should be considered, including the
applicant’s individual circumstances
and information country conditions
information about the applicant’s
society.

(2) When past experience defines a
particular social group, the past
experience must be an experience that,
at the time it occurred, the member
either could not have changed or was so
fundamental to his or her identity or
conscience that he or she should not
have been required to change it.

(3) Factors that may be considered in
addition to the required factors set forth
in paragraph (b)(2)(i) of this section, but
are not necessarily determinative, in
deciding whether a particular social
group exists include whether:

(i) The members of the group are
closely affiliated with each other;

(ii) The members are driven by a
common motive or interest;

(iii) A voluntary associational
relationship exists among the members;
(iv) The group is recognized to be a

societal faction or is otherwise a
recognized segment of the population in
the country in question;

(v) Members view themselves as
members of the group; and

(vi) The society in which the group
exists distinguishes members of the
group for different treatment or status
than is accorded to other members of
the society.

(d) Firm resettlement. An alien is
considered to be firmly resettled if, prior

to arrival in the United States, he or she
entered into another country with, or
while in that country received, an offer
of permanent resident status,
citizenship, or some other type of
permanent resettlement unless he or she
establishes:

(1) That his or her entry into that
country was a necessary consequence of
his or her flight from persecution, that
he or she remained in that country only
as long as was necessary to arrange
onward travel, and that he or she did
not establish significant ties in that
country; or

(2) That the conditions of his or her
residence in that country were so
substantially and consciously restricted
by the authority of the country of refuge
that he or she was not in fact resettled.
In making his or her determination, the
asylum officer or immigration judge
shall consider the conditions under
which other residents of the country
live, the type of housing made available
to the refugee, whether permanent or
temporary, the types and extent of
employment available to the refugee,
and the extent to which the refugee
received permission to hold property
and to enjoy other rights and privileges,
such as travel documentation including
a right of entry or reentry, education,
public relief, or naturalization,
ordinarily available to others resident in
the country.

4. Section 208.16 is amended by
revising paragraphs (b)(1) and
(b)(1)(ii)(B) to read as follows:

§208.16 Withholding of removal under
section 241(b)(3) of the Act and withholding
of removal under the Convention Against
Torture.

* * * * *

(b) * ok %

(1) Past threat to life or freedom. (i)
If the applicant is determined to have
suffered past persecution in the
proposed country of removal on account
of race, religion, nationality,
membership in a particular social group,
or political opinion, it shall be
presumed that the applicant’s life or
freedom would be threatened in the
future in the country of removal on the
basis of the original claim. This
presumption may be rebutted if an
asylum officer or immigration judge
finds by a preponderance of the
evidence that paragraph (b)(1)(i)(A) or
(B) of this section applies. If the
applicant’s fear of future threat to life or
freedom is unrelated to the past
persecution, the applicant bears the
burden of establishing that it is more
likely than not that he or she would
suffer such harm. Although a
presumption of future persecution is

raised by a finding of past persecution,
this does not relieve the applicant of the
burden of producing testimonial
evidence, or where reasonably available
to the applicant, documentary evidence,
relating to future persecution, including
to a fundamental change in
circumstances or the reasonableness of
internal relocation.

(1) * x %

(11) * * %

(B) When the immigration judge or
Board finds that the applicant has failed
to establish past persecution, the
questions of fundamental change in
circumstances and reasonable internal
relocation shall be deemed reserved and
the Service shall not be required to
present evidence to preserve the issues.
If that finding is set aside, the Service
and the applicant shall be permitted on
remand to submit evidence and
argument on the questions of
fundamental change in circumstances
and reasonable internal relocation
before any ruling on these matters is
issued.

* * * * *

Dated: November 22, 2000.
Janet Reno,
Attorney General.
[FR Doc. 00-30602 Filed 12—6—00; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. H-052G]

Occupational Exposure to Cotton Dust
AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Proposed rule; request for
comments.

SUMMARY: OSHA is proposing to amend
the Cotton Dust Standard to add batch
kier washed cotton to the types of
washed cotton granted partial
exemption from the Cotton Dust
Standard, because those methods greatly
reduce the risk of byssinosis when that
cotton is spun and woven. This
amendment is based on the
recommendation of the industry/
government/union Task Force for
Byssinosis Prevention and supported by
published studies and government,
union, and industry experts.

Because OSHA believes the
amendment is not controversial, the
Agency is issuing it as a direct final rule
published in the Final Rules section of



Federal Register/Vol.

65, No. 236/ Thursday, December 7,

2000/ Proposed Rules 76599

today’s Federal Register. If no
significant adverse comment is received
on the direct final rule, OSHA will
confirm the effective date of the final
rule. If significant adverse comment is
received, OSHA will withdraw the
direct final rule and proceed with
rulemaking on this proposal. A
subsequent Federal Register document
will be published to announce OSHA’s
action.
DATES: Written comments and requests
for a hearing on this proposed rule must
be submitted or sent electronically by
February 5, 2001.
ADDRESSES: Comments and requests for
a hearing may be sent in quadruplicate
to Docket No. H-052G, Docket Office,
Room N2625; Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Ave., N.W.,
Washington D.C. 20210 (202-693-2350).
Alternatively, one paper copy and one
disc (3%2 inch floppy in WordPerfect
6.0, 8.0 or ASCII) may be sent to the
Docket mailing address; or one copy
faxed to 202-693-1648 and 3 paper
copies mailed to the Docket mailing
address; or one copy E-mailed to
ecomments.osha.gov and one paper
copy mailed to the Docket mailing
address.

FOR FURTHER INFORMATION CONTACT: Dr.
Steven Bayard, Director of Office Risk
Assessment, Occupational Safety and
Health Administration, U.S. Department
of Labor, Room N-3718, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210, telephone:
(202) 693—2275.

SUPPLEMENTARY INFORMATION:

Background

OSHA is today publishing a Direct
Final Rule (DFR) adding batch kier
washing to the types of washed cotton
receiving partial exemption from the
Cotton Dust Standard. A complete
discussion of that amendment is
published in the preamble to the DFR.
The DFR is published in the Final Rules
section of today’s Federal Register. That
discussion includes the scientific basis
for the amendment, the regulatory text,
and other supporting information. That
discussion is incorporated as part of this
proposal.

Public Participation

Any persons with significant adverse
comments must submit those comments
to the DFR by the dates specified in that
document published in the Final Rules
section of today’s Federal Register.

Interested persons are requested to
submit written data, views and
arguments concerning this proposal.
These comments must be received by

February 5, 2001 and submitted in
quadruplicate to the Docket No. H-
052G, Docket Office; Room N2625;
Occupational Safety and Health
Administration; U.S. Department of
Labor, 200 Constitution Ave., N.W.,
Washington DC 20210.

Alternatively, one paper copy and one
disc (3Yz inch floppy in WordPerfect
6.0, 8.0 or ASCII) may be sent to that
address, or one copy faxed to (202) 693—
1648 and 3 paper copies mailed to the
Docket mail address or one copy E-
mailed to ecomments.osha.gov and one
paper copy mailed to the Docket mail
address.

All written comments received within
the specified comment period will be
made a part of the record and will be
available for public inspection and
copying at the above Docket Office
address.

OSHA requests comments on all
issues related to granting cotton mildly
washed in the batch kier system partial
exemption from OSHA’s cotton dust
standard and findings that there are no
negative economic, environmental or
other regulatory impacts. OSHA is not
requesting comment on any other issues
nor opening the record for any other
issues except for this amendment to
paragraph (n)(4).

Additionally, under section 6(b)(3) of
the OSH Act and 29 CFR 1911.11,
interested persons may file objections to
the proposal and request an informal
hearing. The objections and hearing
requests should be submitted in the
same manner as comments to the Docket
Office at the above address and must
comply with the following conditions:

1. The objection must include the
name and address of the objector;

2. The objections must be mailed by
January 22, 2001;

3. The objections must specify with
particularity the grounds upon which
the objection is based;

4. Each objection must be separately
numbered; and

5. The objections must be
accompanied by a detailed summary of
the evidence proposed to be adduced at
the requested hearing.

Interested persons who object to the
proposed amendment or have changes
to recommend may, of course, make
those objections and their
recommendations in their written
comments and OSHA will fully
consider them. There is no need to file
formal ““objections” separately unless
the interested person requests a public
hearing.

OSHA recognizes that there may be
interested persons who through their
knowledge of health or their experience
in the operations involved, would wish

to endorse or support the amendment.
OSHA welcomes such supportive
comments, in order that the record of
this rulemaking may present a balanced
picture of the public response on the
issues involved.

List of Subjects in 29 CFR Part 1910

Cotton dust, Hazardous substances,
Occupational safety and health,
Reporting and recordkeeping
requirements.

Authority and Signature

This document was prepared under
the direction of Charles N. Jeffress,
Assistant Secretary of Labor for
Occupational Safety and Health, 200
Constitution Avenue, NW., Washington,
DC 20210.

This action is taken pursuant to
sections 4, 6, and 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C
653, 655, 657), section 4 of the
Administrative Procedure Act (5 U.S.C.
553), Secretary of Labor’s Order No. 3—
2000 (65 FR 50017) and 29 CFR part
1911. Part 1910, Title 29, Code of
Federal Regulations, is proposed to be
amended as set forth below.

Signed at Washington, DG, this 4th day of
December, 2000.

Charles N. Jeffress,
Assistant Secretary of Labor.

Part 1910 of Title 29 of the Code of
Federal Regulations is hereby proposed
to be amended as set forth below:

PART 1910—[AMENDED]

1. The authority citation for Subpart
Z of Part 1910 is proposed to be
amended to read as follows:

Authority: Sections 4, 6 and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12—71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 6-96 (62 FR
111), or 3—2000 (65 FR 50017), as applicable;
and 29 CFR part 1911.

All of subpart Z issued under sec. 6 (b) of
the Occupational Safety and Health Act,
except those substances that have exposure
limits listed in Tables Z—1, Z-2, and Z-3 of
29 CFR 1910.1000. The latter were issued
under sec. 6(a) (29 U.S.C. 655(a)).

Section 1910.1000 Z—1, Z—2, Z-3, and
1910.1043(n) also issued under 5 U.S.C. 553,
Section 1910.1000 Tables Z-1, Z-2, and Z—
3 not issued under 29 CFR part 1911 except
for the arsenic (organic compounds),
benzene, and cotton dust listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 333) and 5
U.S.C. 553.

Section 1910.1002 not issued under 29
U.S.C. 655 or 29 CFR part 1911; also issued
under 5 U.S.C. 553.

Sections 1910.1018, 1910.1029 and
1910.1200 are also issued under 29 U.S.C.
653.



76600 Federal Register/Vol.

65, No. 236/ Thursday, December 7,

2000/ Proposed Rules

2. OSHA proposes to amend
§1910.1043 by revising paragraph
(n) (4) as follows:

§1910.1043 Cotton dust.

* * * * *
(n) L
* * * * *

(4) Higher grade washed cotton. The
handling or processing of cotton classed
as “low middling light spotted or
better” (color grade 52 or better and leaf
grade code 5 or better according to the
1993 USDA classification system) shall
be exempt from all provisions of the
standard except the requirements of
paragraphs (h) medical surveillance,

(k) (2) through (4) recordkeeping—
medical records, and Appendices B, C,
and D of this section, if they have been
washed on the following systems.

(i) On a continuous batt system or a
rayon rinse system including the
following conditions:

(A) With water;

(B) At a temperature of no less than
60° C;

(C) With a water-to-fiber ratio of no
less than 40:1; and

(D) With the bacterial levels in the
wash water controlled to limit bacterial
contamination of the cotton.

(ii) On a batch kier washing system
including the following conditions:

(A) With water;

(B) With cotton fiber mechanically
opened and thoroughly prewetted
before forming the cake;

(C) For low-temperature processing, at
a temperature of no less than 60° C with
a water-to-fiber ratio of no less than
40:1; or, for high-temperature processing
at a temperature of no less than 93° C
with a water-to-fiber ratio of no less
than 15:1;

(D) With a minimum of one wash
cycle followed by two rinse cycles for
each batch, using fresh water in each
cycle, and

(E) With bacteria levels in the wash
water controlled to limit bacterial
contamination of the cotton.

[FR Doc. 00-31187 Filed 12—6-00; 8:45 am|]
BILLING CODE 4510-26—P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1842 and 1852

Emergency Medical Services and
Evacuation

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the NASA FAR Supplement
(NFS) by adding a prescription and
clause requiring contractors to make all
arrangements for emergency medical
services and evacuation for its
employees when performing a NASA
contract outside the United States or in
remote locations in the United States.
The clause also requires the contractor
to reimburse the Government for costs
that are incurred in cases where the
Government is requested by the
contractor, and the Government agrees
to provide the medical services or
evacuation.

DATES: Comments should be submitted
on or before February 5, 2001.

ADDRESSES: Interested parties should
submit written comments to Joseph Le
Cren, NASA Headquarters, Office of
Procurement, Contract Management
Division (Code HK), Washington, DC
20546. Comments also may be
submitted by e-mail to:
jlecren@hgq.nasa.gov.

FOR FURTHER INFORMATION CONTACT:
Joseph Le Cren, (202) 358—-0444, or
jlecren@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:
A. Background

There have been some cases where
contractor employees were required to
receive emergency medical services and
be evacuated while performing on
NASA contracts outside the United
States. Although not responsible for
providing the emergency medical or
evacuation services, NASA believed that
the interests of the contractor employees
were paramount. However, this resulted
in situations where NASA incurred
significant costs, which ultimately were
reimbursed by the contractor, but
possibly could have been disputed.
NASA desires to eliminate such
situations which could have a
significant adverse financial impact on
the agency. The proposed clause notifies
offerors and contractors that they are
responsible for making all arrangements
for providing emergency medical
services and evacuation, if necessary,
for their employees when performing
NASA contracts outside the United
States. The proposed clause also
recognizes that similar situations may
occur in remote locations in the United
States. In addition, the clause recognizes
that certain situations could arise where
the Government would be requested to
provide emergency medical services or
evacuate contractor employees. The
clause makes it clear that, if the
Government provides such services or
evacuation, the contractor will

reimburse the Government for the costs
incurred.

B. Regulatory Flexibility Act

This proposed rule is not expected to
have a significant economic impact on
a substantial number of small
businesses within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) because of the small number of
contracts awarded to small businesses
involving contract performance outside
the United States or in remote locations
in the United States.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
NFS do not impose recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 42 and
52

Government procurement.

Tom Luedtke,
Associate Administrator for Procurement.

Accordingly, 48 CFR Parts 1842 and
1852 are proposed to be amended as
follows:

1. The authority citation for 48 CFR
Parts 1842 and 1852 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1842—CONTRACT
ADMINISTRATION AND AUDIT
PROCEDURES

2. Amend Part 1842 by adding section
1842.7003 to read as follows:

1842.7003 Emergency medical services
and evacuation.

The contracting officer must insert the
clause at 1852.242-78, Emergency
Medical Services and Evacuation, in all
solicitations and contracts when
employees of the contractor are required
to travel outside the United States or to
remote locations in the United States.

3. Amend Part 1852 by adding section
1852.242-78 to read as follows:

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1852.242-78 Emergency Medical Services
and Evacuation.

As prescribed in 1842.7003, insert the
following clause:
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Emergency Medical Services and Evaluation
(XXXX)

The Contractor shall be responsible for
making all arrangements for emergency
medical services and evacuation, if required,
for its employees while performing work
under this contract outside the United States
or in remote locations in the United States.
If necessary to deal with certain emergencies,
the Contractor may request the Government
to provide medical or evacuation services. If
the Government provides such services, the
Contractor shall reimburse the Government
for the costs incurred.

(End of clause)
[FR Doc. 00-31102 Filed 12—6-00; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 000323080-0329-02; 1.D.
031500A]

RIN 0648-AN97

Atlantic Highly Migratory Species
(HMS); Atlantic Tunas Reporting,
Fishery Allocations and Regulatory
Adjustments

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; public hearings;
request for comments.

SUMMARY: NMF'S proposes to amend the
regulations governing the Atlantic HMS
fisheries to require mandatory dealer
reporting of all purchases of Atlantic
bigeye, albacore, yellowfin, and skipjack
(BAYS) tunas; adjust the north-south
dividing line for the Atlantic bluefin
tuna (BFT) Angling category
subdivisions; adjust associated subquota
percentages allocated to each area;
modify regulatory text to clarify the
requirement that imports, exports, and
re-exports of bluefin tuna (both Atlantic
and Pacific subspecies) must be
accompanied by a Bluefin Tuna
Statistical Document (BSD); and modify
regulatory text to facilitate enforcement
of, and compliance with, the
regulations. The proposed regulatory
amendment is necessary to comply with
the United States’ obligations under the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the Atlantic
Tunas Convention Act (ATCA), and the
Fishery Management Plan for Atlantic
Tunas, Swordfish, and Sharks (HMS
FMP). NMFS will hold public hearings

to receive comments from fishery
participants and other interested parties
regarding the proposed regulatory
amendment.

DATES: Written comments must be
received on or before January 30, 2001.

The public hearing dates are:

1. December 11, 2000, 7-9 p.m.,
Ocean City, MD.

2. December 12, 2000, 7-9 p.m., Cape

May, NJ.
ADDRESSES: Written comments on the
proposed regulatory amendment should
be sent to Christopher Rogers, Acting
Chief, Highly Migratory Species
Management Division, Office of
Sustainable Fisheries (F/SF1), NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3282. Comments also may be
sent via facsimile (fax) to (301) 713-
1917. Comments will not be accepted if
submitted via e-mail or the Internet.
Comments regarding the collection of
information requirements contained in
this proposed rule should be sent to the
above address and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC, 20503
(Attention: NOAA Desk Officer).

The public hearing locations are:

1. Cape May—The Inn of Cape May,
7 Ocean St, Cape May, NJ 08204.

2. Ocean City—Ocean City Rec &
Parks Dept., 200-125th Street, Ocean
City, MD 21842.

FOR FURTHER INFORMATION CONTACT: Pat
Scida, (978) 281-9208.

SUPPLEMENTARY INFORMATION: Atlantic
tunas are managed under the dual
authority of the Magnuson-Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
implement binding recommendations of
the International Commission for the
Conservation of Atlantic Tunas (ICCAT).
The authority to issue regulations under
the Magnuson-Stevens Act and ATCA
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NOAA (AA).

BAYS Dealer Reporting

On May 28, 1999, NMFS published in
the Federal Register (64 FR 29090) final
regulations implementing the HMS FMP
that was adopted and made available to
the public in April 1999. The
implementing regulations require
dealers that receive Atlantic swordfish
and Atlantic sharks from U.S. vessels to
report to NMFS all Atlantic tunas
(including BAYS) received from U.S.
vessels (50 CFR 635.5(b)(1)(i)). The
regulations require dealers to report
BAYS tunas only when received
together with sharks and swordfish. As
BAYS tunas are usually landed and sold

along with other species, and because
many dealers voluntarily report their
BAYS purchases (dealers are often
permitted in several fisheries and record
all purchases on a consolidated HMS
reporting form), the lack of mandatory
reporting of BAYS tunas has not likely
resulted in significant underreporting.
Recently, however, several new dealers
in the U.S. Virgin Islands and Puerto
Rico have obtained dealer permits, and
most of these dealers are handling
BAYS tunas only. In order to collect
data from these new dealers and to
ensure that U.S. data on BAYS tunas are
complete, NMFS needs to require that
all purchases of BAYS tunas be
reported, regardless of whether other
regulated HMS are purchased. NMFS,
therefore, proposes to amend the HMS
regulations to require dealers to report
all purchases of BAYS tunas, regardless
of whether they also purchase Atlantic
sharks or swordfish. Similar to current
reporting regulations for sharks and
swordfish, NMFS proposes to require
dealers to submit negative reports for
reporting periods in which they do not
purchase and/or receive BAYS tunas.

BFT Angling Category Geographical
Division

In response to quota reductions in
1992, two management areas were
created for the BFT Angling category
fishery. The north-south division line is
located at 38°47’ N. latitude (Delaware
Bay). The geographic split was designed
to enable NMFS to manage the early
season (June/July off the Virginia to
Delaware coasts) and late season
(August/September off the New Jersey to
Massachusetts coasts) to manage BFT
fisheries under separate quotas,
corresponding with the summer feeding
migration of school, large school, and
small medium BFT.

For the last several BFT fishing
seasons, NMFS has received comments
that an adjustment to the Angling
category BFT north-south division line
is warranted. Specifically, vessels
fishing for BFT from ports in southern
New Jersey, which is in the northern
area, tend to utilize fishing areas located
in the southern area (i.e., offshore of
Ocean City, Maryland). This pattern of
activity raises two concerns with respect
to the dividing line for the southern and
northern areas. First, when the southern
and northern areas are both open, a
significant number of fish caught in the
southern area are landed in the northern
area and counted against the applicable
northern area subquotas. Second, when
the southern area is closed, vessels from
southern New Jersey are effectively
excluded from the school BFT fishery
because the fish are generally
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distributed too far north to
accommodate single-day trips.

Because of differing opinions on
where a new dividing line should be
placed and on the associated
reallocation of subquotas, NMFS
published an Advance Notice of
Proposed Rulemaking (ANPR) in the
Federal Register on April 10, 2000 (65
FR 18960), requesting public comments
regarding the geographical division of
the BFT Angling category fishery and
whether an adjustment of the north-
south division line and an associated
adjustment of the BFT subquota
percentages allocated to each area is
warranted.

During the comment period, NMFS
received 13 comments on the ANPR,
and NMFS staff attended an industry-
sponsored meeting regarding the ANPR
in Ocean City, MD. The comments
received as well as the
recommendations from the meeting
indicate an industry preference for
adjustment of the north-south dividing
line to Ocean City, NJ, at 39018’ N. lat.,
just north of Great Egg Inlet. Moving the
line to this location would effectively
isolate the recreational fisheries, since
virtually all vessels fishing for BFT from
Ocean City, NJ, and areas south fish in
the southern, early season fishery (as
suggested to NMFS in previous public
comments). Adjustment of the line may
reduce confusion regarding fishing areas
and catch limits and may prevent
vessels from being excluded from
participating in the fishery, particularly
when seasonal retention limits are
different in the two areas. Thus, NMFS
proposes to move the line to this new
location and has preliminarily
determined that this proposed action
would ensure reasonable fishing
opportunities in all geographic areas
without risking overharvest of the
Angling category quota.

Angling Category BFT Subquotas

Public comment on an appropriate
subdivision of Angling category quota
between the two areas was less
consistent than on the location of the
dividing line. Several comments
supported the status quo, whereas other
comments suggested a transfer of a
small amount of quota (i.e., 2 to 5 metric
tons (mt)) from the north to south.
However, most comments suggested
switching the current allocation
percentage from 52.8 percent in the
north and 47.2 percent in the south to
47.2 percent to the north and 52.8
percent to the south. Comments
generally supported the notion that any
change be fair and equitable based on
the geographic extent of the adjustment
to the dividing line.

However, the geographic distance
involved in the movement of the
dividing line is slight (31 nautical
miles), and at this fine spatial
resolution, data are insufficient to
determine the precise changes in
landings for the respective areas.
Nevertheless, as a consequence of
moving the dividing line, additional
catch is now expected to be applied
against the southern area (with a
corresponding decrease in the north),
and some change in quota allocation is
appropriate between these two areas.
Therefore, NMFS proposes to reverse
the Angling category subquota
allocations to 47.2 percent for the north
and 52.8 percent for the south. Thus, as
an example, if the total Angling category
quota for school-size BFT were 100 mt,
the reallocation from the north to the
south would be approximately 5.6 mt.
Public comment is specifically
requested on the proposed reallocation
of quota, as well as any suggestions for
alternative quota reallocations.

BSD Requirements

On March 17, 1995, NMFS published
final regulations requiring an
appropriately completed, approved BSD
as a condition for import, export, or re-
export of bluefin tuna into or from the
United States (60 FR 14381). Because
the Atlantic and Pacific stocks of
northern bluefin tuna are of the same
species subject to the ICCAT
recommendations, implementation of,
and compliance with, the ICCAT BSD
program also applies to Pacific bluefin
tuna. Implementing regulations for the
HMS FMP, published on May 28, 1999
(64 FR 29090), were not intended to
alter the applicability of the BSD
regulations, but due to the definitions
and acronyms used to define Atlantic
bluefin tuna (i.e., BFT) and all species
of northern bluefin tuna (i.e., bluefin
tuna), the regulatory text requires
clarification. The proposed revision
would clarify that the BSD
requirements, consistent with ICCAT
recommendations, apply to all northern
bluefin tuna (i.e., northern bluefin tuna
from both the Atlantic and Pacific
oceans), not just BFT.

Facilitation of Enforcement and
Compliance
Tagging and Offloading of BFT
Current regulations specify that large
medium and giant BFT caught and
retained by vessels in a commercial
Atlantic tunas vessel permit category
must be tagged upon offloading.
Numerous vessels that are not
permanently docked at any particular
port, but that are brought to a launch

site by a trailer, are used to fish for BFT
under the General category quota.
Current regulations can be interpreted to
allow vessels to be removed from the
water and trailered away from the
landing port, with an untagged BFT
inside the vessel. This proposed rule
would amend the regulations to require
that, for trailered vessels, BFT be tagged
immediately upon the vessel being
removed from the water.

Definition of Pelagic Longline Gear

The regulatory text for the final rule
implementing the DeSoto Canyon, east
Florida coast, and Charleston Bump
closures (65 FR 47214, August 1, 2000)
defines pelagic longline gear in a
manner designed to avoid applying the
vessel monitoring system requirement
and fishing restrictions to vessels
fishing with bottom longline gear. The
regulations define pelagic longline gear
as a longline that is suspended by floats
in the water column and that is not
fixed to or in contact with the ocean
bottom. It consists of five components:
a power-operated longline hauler, a
mainline, high-flyers, floats capable of
supporting the length of the mainline,
and leaders (gangions) with hooks.
Those regulations further state that the
removal of any one of these components
from a vessel constitutes the removal of
pelagic longline gear. Vessel operators
removing one or all of the listed
components would be eligible to fish in
the closed areas and would not be
required to operate a VMS while at sea.

Since publication of the time and area
requirements, NMFS has become aware
that it is possible to use a longline that
is suspended by floats without the use
of high-flyers. Fishing vessels could
potentially utilize the remaining
components of pelagic longline gear in
the areas when closed to target HMS
with pelagic longlines in the closed
areas, thereby undermining the
objective of bycatch reduction and
reducing the benefits of the closures.
Removal of the term “high-flyer”” from
the list of components constituting
pelagic longline gear would avoid this
potential problem. This measure would
have no measurable impact on the
environment or fishermen, since the
intent of the closures is to prohibit all
pelagic longline fishing by vessels with
HMS fishing permits when the areas are
closed. The environmental, economic,
and social impacts associated with the
closures were previously considered
and are discussed in detail in the HMS
FMP and Final Supplemental
Environmental Impact Statement issued
for the August 1, 2000, final rule.
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Swordfish Minimum Size

In 1991, ICCAT adopted a prohibition
on the taking and landing of swordfish,
in the entire Atlantic Ocean, weighing
less than 25 kg (55 lbs) or measuring
less than 125 cm (approximately 50
inches) Lower Jaw Fork Length (LJFL),
with a tolerance of 15 percent
undersized fish. In 1996, the United
States adopted an alternative minimum
size of 119 cm (47 inches) LJFL, with no
tolerance for undersized fish in order to
better enforce the regulation and protect
small swordfish. In recent regulations,
NMFS converted the minimum size to a
cleithrum to keel measurement which
relates to the manner in which
commercially-landed swordfish are
dressed for resale (61 FR 27304, May 31,
1996).

The recreational swordfish fishery is
re-emerging, particularly on the East
Coast of Florida, and NMFS seeks to
provide recreational fishermen with a
size limit that is easy to estimate while
the fish is still in the water, thereby
facilitating release of undersized
swordfish. Therefore, NMFS proposes to
modify the existing regulations to also
specify the existing size limit in terms
of LJFL. This change to the regulations
would specify that the LJFL of a
retained swordfish must be no less than
119 cm or 47 inches. The specification
of the minimum size in this manner
would facilitate compliance by
recreational fishermen, while allowing
for retention of legal-sized swordfish in
the fishery.

Collection of Scientific or Management
Information

In addition to the measures here, this
proposed rule would restore a
prohibition on assaulting or impeding
NMFS employees or contractors
collecting scientific or management
information on Atlantic HMS that was
inadvertently omitted when the HMS
regulations were consolidated under 50
CFR part 635 (64 FR 29090, May 28,
1999).

Public Hearings and Special
Accommodations

Participants at the public hearings are
expected to conduct themselves
appropriately. At the beginning of each
public hearing, a NMFS representative
will explain the ground rules (i.e.,
alcohol is prohibited from the hearing
room; attendees will be called to give
their comments in the order in which
they registered to speak; each attendee
will have an equal amount of time to
speak; attendees should not interrupt
one another). The NMFS representative
will attempt to structure the hearing so

that all attending members of the public
will be able to comment, if they so
choose, regardless of the controversial
nature of the subject(s). Attendees are
expected to respect the ground rules,
and, if they do not, they will be asked
to leave the hearing.

The public hearing sites are
physically accessible to people with
disabilities. Requests for sign language
interpretation or other auxiliary aids
should be directed to Pat Scida (see FOR
FURTHER INFORMATION CONTACT) at least 7
days prior to the hearing.

After reviewing the public comments
and additional information or data that
may be available, NMFS will, if
appropriate, make final determinations
regarding the consistency of these
proposed measures with the Magnuson-
Stevens Act and its national standards,
ATCA, the objectives of the HMS FMP,
and other applicable law.

Classification

This proposed regulatory amendment
is published under the authority of the
Magnuson-Stevens Act, 16 U.S.C. 1801
et seq., and ATCA, 16 U.S.C. 971 et seq.
Preliminarily, the AA has determined
that the regulations contained in the
proposed regulatory amendment are
consistent with the Magnuson-Stevens
Act, ATCA, and the HMS FMP.

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this proposed
regulatory amendment, if implemented,
would not have a significant economic
impact on a substantial number of small
entities as follows:

The proposed regulatory amendment
would amend the highly migratory species
regulations to require mandatory dealer
reporting of all purchases of BAYS tunas,
change the north/south dividing line (and
quota distribution) for the Angling category
BFT fishery, clarify regulations regarding
BSD reporting requirements, and modify
regulatory text to facilitate enforcement of,
and compliance with, the regulations.
Because the proposed regulations would
only: (1) modify and/or clarify reporting
requirements; (2) require permitted Atlantic
tuna dealers to submit reports at estimated
annual burden of less then 2 hours per year;
(3) implement a minor change to the
geographic division of the BFT Angling
category division line (by approximately 30
nautical miles) and subquota allocation (by
less than 10 mt); and (4) modify regulations
to facilitate enforcement of, and compliance
with, regulations, there is no anticipated
change in revenues that would accrue to
small businesses in the fishery overall, and
the amendment would not alter current
fishing practices in any significant way.

Because of this certification, an Initial
Regulatory Flexibility Analysis was not
prepared.

This proposed regulatory amendment
has been determined to be not
significant for purposes of Executive
Order 12866.

This proposed regulatory amendment
would not significantly change the
operations of any HMS fishery. Since
the proposed regulatory amendment
would modify reporting requirements
and would not alter fishing practices, it
is not expected to increase endangered
species or marine mammal interaction
rates.

NMEFS reinitiated formal consultation
for all Atlantic HMS commercial
fisheries on November 19, 1999, under
section 7 of the Endangered Species Act.
NMFS issued a Biological Opinion (BO)
on June 30, 2000, and concluded that
the Atlantic pelagic longline fishery for
tunas, swordfish, and sharks is likely to
jeopardize the continued existence of
leatherback and loggerhead sea turtles,
and may adversely affect, but is not
likely to jeopardize, the continued
existence of other listed and protected
species. Additionally, NMFS concluded
that other components of the Atlantic
tunas fisheries (purse seine, handgear,
traps) may adversely affect, but are not
likely to jeopardize, the continued
existence of listed and protected
species. The BO determined reasonable
and prudent alternatives to avoid
jeopardizing the continued existence of
any protected species and incorporated
an incidental take statement listing
reasonable and prudent measures and
terms and conditions to implement
those measures that would serve to
reduce takes.

Since the June 30, 2000, BO was
issued, NMFS has concluded that
further analyses of observer data and
additional population modeling of
loggerhead sea turtles are needed to
determine more precisely the impact of
the pelagic longline fishery on sea
turtles. Consequently, NMFS has re-
initiated consultation. NMFS anticipates
completing the consultation and issuing
anew BO in early 2001. Until the
consultation is completed and
appropriate long-term measures can be
determined, NMFS has implemented
emergency measures in the short-term to
reduce sea turtle bycatch and bycatch
mortality in the pelagic longline fishery.
The regulations proposed in this
document, if implemented, would not
likely increase takes of listed species
and would not result in any irreversible
and irretrievable commitment of
resources that would have the effect of
foreclosing the formulation or
implementation of any reasonable and
prudent alternative measures to reduce
adverse impacts on protected resources,
as they would only modify reporting
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requirements and would not alter
fishing practices.

The area affected by this proposed
action has been identified as essential
fish habitat (EFH) for species managed
by the New England Fishery
Management Council, the Mid-Atlantic
Fishery Management Council, the South
Atlantic Fishery Management Council,
the Gulf of Mexico Fishery Management
Council, the Caribbean Fishery
Management Council, and the HMS
Management Division of NMFS. It is not
anticipated that this action will have
any adverse impacts on EFH, and,
therefore, no consultation is required.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to, a penalty for failure to
comply with, a collection of information
subject to the requirements of the PRA,
unless that collection of information
displays a currently valid OMB Control
Number.

This proposed rule contains a new
collection-of-information requirement
and restates several existing reporting
requirements subject to review and
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA). The new
requirement has been submitted to OMB
for approval as a revision to a collection
currently approved under OMB control
number 0648-0013.

The new requirement that has been
submitted to OMB for approval is an
extension of dealer reporting
requirements to Atlantic tunas, with an
estimated public reporting burden of 12
minutes per response for dealers who
would otherwise have been required to
file a negative report (if permitted for
swordfish or shark), 15 minutes for
other dealers reporting purchases, and 3
minutes for other dealers to file.

This proposed rule also restates a
number of collection-of-information
requirements that have been approved
by OMB. These requirements and their
OMB control numbers and estimated
response times are: swordfish and shark
dealer reports (15 minutes; 0648-0013);
negative reports by swordfish and shark
dealers (3 minutes; 0648-0013);
swordfish import dealer reports (15
minutes; 0648-0363) and swordfish
certificates of eligibility (1 hour; 0648-
0363); bluefin tuna landing reports (2
minutes; 0648-0239); Atlantic tuna bi-
weekly dealer report (15 minutes; 0648-
0239); affixing tags to bluefin tunas and
transferring tag numbers to documents
(10 minutes; 0648-0239).

All estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and

completing and reviewing the collection
of information. Public comment is
sought regarding: (1) the need for the
proposed collection of information for
the proper performance of the functions
of the agency, including the practical
utility of the information; (2) the
accuracy of the burden estimate; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS and
to OMB (see ADDRESSES).

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Reporting and
recordkeeping requirements, Treaties.

Dated: November 30, 2000.
William T. Hogarth,
Deputy Assistant Administration for
Fisheries, National Marine Fisheries Service
For the reasons set out in the
preamble, 50 CFR part 635 is proposed
to be amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

2. In § 635.5, paragraphs (b)(1)(i),
(b)(1)(ii), (b)(1)(iii),(b)(2)(i),(b)(2)(ii)(A)
and (b)(2)(ii)(B) are revised to read as
follows:

§635.5 Recordkeeping and reporting.

* * * * *

(b) * * *

(1) Atlantic HMS. (i) Dealers that
receive Atlantic tunas, Atlantic
swordfish, and Atlantic sharks from
U.S. vessels must report all such species
received on forms available from NMFS.

(ii) Dealers that import bluefin tuna or
swordfish must report all such species
imported on forms available from
NMFS.

(iii) Reports of Atlantic tunas, Atlantic
swordfish, and Atlantic sharks received
by dealers from U.S. vessels, or reports
of bluefin tuna and swordfish imported,
on the first through the 15th of each
month, must be postmarked not later
than the 25th of that month. Reports of
such fish received or imported on the
16th through the last day of each month
must be postmarked not later than the
10th of the following month. For
swordfish imports, a dealer must attach
a copy of each certificate of eligibility to
the report required under paragraph

(b)(1)(ii) of this section. If a dealer
issued an Atlantic tunas, swordfish or
sharks dealer permit under § 635.4 has
not received any Atlantic HMS from
U.S. vessels during a reporting period as
specified in this section, he or she must
still submit the report required under
paragraph (b)(1)(i) of this section stating
that no Atlantic HMS were received.
This negative report must be
postmarked for the applicable reporting

period as specified in this section.
* * * * *

(2) Requirements for bluefin tuna--(i)
Dealer reports--(A) Landing reports.
Each dealer issued an Atlantic tunas
permit under § 635.4 must submit a
completed landing report on a form
available from NMFS for each BFT
received from a U.S. fishing vessel.
Such report must be submitted by
electronic facsimile (fax) to a number
designated by NMFS not later than 24
hours after receipt of the BFT. The
landing report must indicate the name
and permit number of the vessel that
landed the BFT and must be signed by
the permitted vessel’s owner or operator
immediately upon transfer of the BFT.
The dealer must inspect the vessel’s
permit to verify that the required vessel
name and vessel permit number as
listed on the permit are correctly
recorded on the landing report.

(B) Biweekly reports. Each dealer
issued an Atlantic tunas permit under
§ 635.4 must submit a bi-weekly report
on forms supplied by NMFS for BFT
received from U.S. vessels and for
imports of bluefin tuna. For BFT
received from U.S. vessels and for
bluefin tuna imported on the first
through the 15th of each month, the
dealer must submit the bi-weekly report
forms to NMFS postmarked not later
than the 25th of that month. Reports of
BFT received and bluefin tuna imported
on the 16th through the last day of each
month must be postmarked not later
than the 10th of the following month.

(11) * * %

(A) Affixing dealer tags. A dealer or a
dealer’s agent must affix a dealer tag to
each BFT purchased or received from a
U.S. vessel immediately upon offloading
the BFT. If a vessel is placed on a trailer,
the dealer or dealer’s agent must affix
the dealer tag to the BFT immediately
upon the vessel being removed from the
water. The dealer tag must be affixed to
the BFT between the fifth dorsal finlet
and the caudal keel.

(B) Removal of dealer tags. A dealer
tag affixed to any BFT under paragraph
(b)(2)(ii)(A) of this section or a BSD tag
affixed to an imported bluefin tuna must
remain on the fish until it is cut into
portions. If the bluefin tuna or bluefin
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tuna parts subsequently are packaged
for transport for domestic commercial
use or for export, the number of the
dealer tag or the BSD tag must be
written legibly and indelibly on the
outside of any package containing the
tuna. Such tag number also must be
recorded on any document
accompanying the shipment of bluefin
tuna for commercial use or export.

* * * * *

3. In § 635.20, in paragraph (f)(1), the
first two sentences are revised to read as
follows:

§635.20 Size limits.

* * * * *

(f) Swordfish. (1) No person shall
take, retain, or possess a north or south
Atlantic swordfish taken from its
management unit that is less than 29
inches (73 cm), CK, 47 inches (119 cm),
LJFL, or 33 Ib (15 kg) dressed weight. A
swordfish that is damaged by shark bites
may be retained only if the remainder of
the carcass is at least 29 inches (73 cm)
CK, 47 inches (119 cm), LJFL, or 33 1b
(15 kg) dw. * * *

* * * * *

4.In § 635.21, in paragraph (c)
introductory text, the first sentence is
revised to read as follows:

§635.21 Gear operation and deployment
restrictions.

(c) Pelagic longlines. For purposes of
this part, a vessel is considered to have
pelagic longline gear on board when a
power-operated longline hauler, a
mainline, floats capable of supporting

the mainline, and leaders (gangions)
with hooks are on board. * * *
* * * * *

5.In § 635.27, paragraphs (a)(2)(i),
(a)(2)(ii), and (a)(2)(iii) are revised to
read as follows:

§635.27 Quotas.

(a] * % %

(2] * k% %

(i) Under paragraph (a)(7)(ii) of this
section, 52.8 percent of the school BFT
Angling category landings quota, minus
the school BFT quota held in reserve,
may be caught, retained, possessed, or
landed south of 39°18’ N. lat.;

(ii) An amount equal to 52.8 percent
of the large school/small medium BFT
Angling category quota may be caught,
retained, possessed, or landed south of
39°18’ N. lat.;

(iii) An amount equal to 66.7 percent
of the large medium and giant BFT
Angling category quota may be caught,
retained, possessed, or landed south of
39°18’ N. lat.

* * * * *

6. In the following sections, remove
the word “tuna”, each time it appears,
and add in its place the words “bluefin
tuna”.

§635.42 [Amended]

a. Section 635.42, paragraphs (a)(1),
(a)(2), (a)(3), and (b)(3).

8§635.43 [Amended]

b. Section 635.43, paragraphs (a)(2),
and (a)(12).

7. In the following sections, remove
the acronym “BFT”’, each time it
appears, and add in its place the words
“bluefin tuna”.

§635.41 [Amended]

a. Section 635.41 introductory text,
paragraph (a) introductory text,
paragraphs(a)(1), (a)(2), and (b).

§635.42 [Amended]
b. Section 635.42, paragraph (a)

heading, paragraphs (a)(1), (a)(2), (a)(3),
(b) heading, (b)(1), (b)(2), and (b)(3).

§635.43 [Amended]

c. Section 635.43, paragraphs (a)(2),
(a)(5), (b), and (c).

d. Section 635.44, paragraphs (a) and
(b).

§635.44 [Amended]
e. Section 635.45.

§635.45 [Amended]
f. Section 635.47

§635.47 [Amended]

g. Section 635.71 paragraphs
(a)(24),(b)(25), and (b)(26).

8.In § 635.71, paragraph (a)(35) is
added to read as follows:

§635.71 Prohibitions.

* * * * *

(a) * % %

(35) For any person to assault, resist,
oppose, impede, intimidate, interfere
with, obstruct, delay, or prevent, by any
means, NMFS personnel or anyone
collecting information for NMFS, under
an agreement or contract, relating to the
scientific monitoring or management of
Atlantic HMS.

* * * * *

[FR Doc. 00-31104 Filed 12—1-00; 4:58 pm]
BILLING CODE: 3510-22-S
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DEPARTMENT OF AGRICULTURE
[Docket No. 00-045-1]

Office of the Secretary; Declaration of
Emergency Because of Rabies

Wildlife is the dominant reservoir for
rabies in the United States. Rabies
transmission from wildlife carnivores
poses a serious threat to animal and
human health in the United States.
Rabid raccoons, foxes, and coyotes
attack large farm animals not normally
considered prey, such as cattle. Larger
farm animals often survive these attacks
and become infected with rabies.
Humans who work in close contact with
infected livestock, as well as other
animals that come in contact with such
livestock, are at risk of exposure to
rabies. In addition, the agricultural
environment often provides food and
refuge that are attractions for wildlife
that may in turn directly place farmers,
ranchers, their families, and other
people in rural communities at risk of
exposure to rabies.

If new rabies strains such as those
transmitted by raccoons, gray foxes, and
coyotes are not prevented from
spreading to broader areas of the United
States, the health threats and costs
associated with rabies are expected to
increase substantially. In the area that
stretches west from the leading edge of
the current distribution of raccoon
rabies (which stretches from Alabama
northeastward along the western edge of
the Appalachian Mountains to Maine) to
the Rocky Mountains, and north from
the distribution of gray fox and coyote
rabies in Texas, there are more than 111
million livestock animals—including
cattle, horses, mules, swine, goats, and
sheep—valued at $42 billion. If raccoon,
gray fox, or coyote rabies were to spread
into the above described area, the
livestock there would be at risk to these
specific rabies variants. Additionally,
raccoon, coyote, and fox rabies-related
costs for human health care, education,

vaccination, and animal control in the
United States currently exceed $450
million annually. These costs are
expected to increase substantially if
rabies is allowed to spread into the
described area.

In recent years, the Animal and Plant
Health Inspection Service (APHIS) and
the States affected by rabies have been
working cooperatively to address rabies
outbreaks by implementing an oral
rabies vaccination program (ORVP),
which establishes and maintains
immunization barriers to control the
disease within the outbreak zone and
prevent its spread to new areas. APHIS
contributed $1.3 million in FY 1998 and
$1.5 million in FY 1999 and FY 2000
toward these rabies control efforts.
While vaccination barriers have been
established, reduced State funding in
Texas and rapid expansion of raccoon
rabies in the northeastern and
midwestern portions of the United
States threaten to compromise the
established ORVP barriers.

The Texas ORVP

Since the program’s inception in
1995, the Texas ORVP has been
successful in controlling the outbreak of
rabies in coyotes, but the rabies
outbreak in gray foxes presents a more
complex challenge. The objective of the
gray fox program has been to encircle
the outbreak with a barrier of vaccinated
foxes and then move inward, reducing
the geographic distribution of fox rabies
within the outbreak zone. So far, the
program has been successful in halting
the spread of the disease. No rabies
cases have developed in gray foxes
beyond the established ORVP barrier.
However, these program gains and any
potential advances are in jeopardy. Due
to reduced State funding levels this
year, the State of Texas is unable to
maintain the entire ORVP barrier for
gray foxes. The State has enough funds
to maintain only the eastern side of the
ORVP barrier. This limitation
compromises the health and safety of
livestock, other animals, and humans.
Reestablishing the entire ORVP barrier
for gray foxes and continuing to
eliminate rabies within the outbreak
zone are critical.

The Ohio, Pennsylvania, and West
Virginia ORVP
Since 1998, APHIS and the State of

Ohio have been working cooperatively
to establish a vaccination barrier against

raccoon rabies on the State’s eastern
border. The current Ohio barrier extends
from Lake Erie to East Liverpool and
was strategically placed to halt the
westward spread of raccoon rabies. A
recent case of raccoon rabies on the
West Virginia side of the Ohio River,
however, suggests that the current
barrier is inadequate and should be
expanded. APHIS and State officials
have determined that an effective barrier
would require widening the existing
barrier and extending it south to meet
the Appalachian Ridge in West Virginia,
where the mountainous habitat can also
act as a geographical barrier to prevent
the spread of rabies. By bridging the gap
between the current Ohio barrier and
the Appalachian Mountains, the
program will reduce the risk of the
disease entering the midwestern region
of the United States, where it would
increasingly threaten livestock, human
populations, and other animals, and
significantly raise the control costs
throughout the region.

The Northeastern United States and
Canadian Border ORVP

APHIS has also been working with the
Departments of Health in Vermont and
New York, several New York counties,
Cornell University, and the Canadian
Provinces of Quebec and Ontario to
establish a rabies vaccination barrier
along the U.S.-Canadian border. The
northern border ORVP zone currently
extends from Niagara Frontier in
western New York to the St. Lawrence
River, through the upper Lake
Champlain Valley, and terminates in
northern central Vermont. A gap in the
barrier needs to be filled from its eastern
point to the Connecticut River Valley in
eastern Vermont and New Hampshire.
APHIS and its cooperators have an
opportunity to contain the movement of
the disease by bridging the gaps in the
barriers before the currently vaccinated
area is compromised. This area is
particularly susceptible due to the
abundant raccoon populations present
along the river systems. The further
north and west the disease moves, the
more likely it is that livestock, humans,
and other animals will become exposed
to infected wildlife. Vaccinating in these
new corridors and adding sufficient
width to existing barriers are critical to
containing the northward spread of
raccoon rabies.
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So far, Ohio, Texas, and New York
have provided the majority of funds for
the cooperative programs. Pennsylvania
and West Virginia do not have the
resources to contribute to this effort or
to conduct independent rabies control
programs. The total amount of funding
needed in FY 2000 to begin
reestablishing an adequate ORVP in
Texas and expanding existing ORVP’s in
the northeastern region of the United
States and in Ohio is estimated to be
$4.1 million ($0.4 million in New York,
$0.3 million in Ohio, $1.5 million in
Pennsylvania and West Virginia, $1.7
million in Texas, and $0.2 million in
Vermont).

APHIS has insufficient funds to
expand the ORVP in New York, Ohio,
Pennsylvania, Texas, Vermont, and
West Virginia. With additional funds,
APHIS can continue the ORVP in these
States, which is necessary to prevent the
spread of rabies.

Therefore, in accordance with the
provisions of the Act of September 25,
1981, as amended (7 U.S.C. 147b), I
declare that there is an emergency that
threatens the agricultural production
industry in the United States, and I
authorize the transfer and use of $4.1
million from the Commodity Credit
Corporation of the United States
Department of Agriculture for the
continuation of the ORVP.

Effective Date: This declaration of

emergency shall become effective November
3, 2000.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 00-31146 Filed 12—6—00; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF COMMERCE

Bureau of the Census

[Docket Number 001127332-0332-01]
RIN Number 0607-XX60

Annual Surveys in the Manufacturing
Area

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of determination.

SUMMARY: The Bureau of the Census
(Census Bureau) is conducting the 2000
Annual Surveys in the Manufacturing
Area. The 2000 Annual Surveys consist
of the Current Industrial Reports
surveys, the Annual Survey of
Manufactures, the Survey of Industrial
Research and Development, and the
Survey of Plant Capacity Utilization. We
have determined that annual data

collected from these surveys are needed
to aid the efficient performance of
essential governmental functions and
have significant application to the needs
of the public and industry. The data
derived from these surveys, most of
which have been conducted for many
years, are not publicly available from
nongovernmental or other governmental
sources.

FOR FURTHER INFORMATION CONTACT: Mr.
William G. Bostic, Jr., Chief,
Manufacturing and Construction
Division, Census Bureau, on (301) 457—
4593.

SUPPLEMENTARY INFORMATION: The
Census Bureau is authorized to take
surveys necessary to furnish current
data on the subjects covered by the
major censuses authorized by Title 13,
United States Code (U.S.C.), Sections
61, 81, 182, 224, and 225. These surveys
will provide continuing and timely
national statistical data on
manufacturing for the period between
economic censuses. The next economic
censuses will be conducted for the year
2002. The data collected in these
surveys will be within the general scope
and nature of those inquiries covered in
the economic censuses.

Current Industrial Reports

Most of the following commodity or
product surveys provide data on
shipments or production, data on
stocks, unfilled orders, orders booked,
consumption, and so forth. Reports will
be required of all, or a sample of,
establishments engaged in the
production of the items covered by the
following list of surveys.

SURVEY TITLE

SURVEY TITLE—Continued

MA333U

MA332Q
MA334R

MA335A

MA335E
MA335F
MA335H
MA335K
MA334M
MA334P
MA334Q

MA334B

MA334S

Vending Machines (Coin-Oper-
ated).

Antifriction Bearings.

Computers and Office and Ac-
counting Machines.

Switchgear, Switchboard Appa-
ratus, Relays, and Industrial
Controls.

Electric Housewares and Fans.
Major Household Appliances.
Motors and Generators.
Wiring Devices and Supplies.
Consumer Electronics.
Communication Equipment.
Semiconductors, Printed Circuit
Boards, and Electronic Compo-

nents.

Selected Instruments and Related
Products.

electromedical and Irradiation
Equipment.

The following list of surveys represent
annual counterparts of monthly and
quarterly surveys and will cover only
those establishments that are not
canvassed, or do not report, in the more
frequent surveys. Accordingly, there
will be no duplication in reporting. The
content of these annual reports will be
identical with that of the monthly and
quarterly reports.

SURVEY TITLE

MA313F Yarn Production.

MA313K Knit Fabric Production.

MA314Q | Carpets and Rugs.

MA315D | Gloves and Mittens.

MA321T Lumber Production and Mill
Stocks.

MA325F Paint and Allied Products.
MA325G | Pharmaceutical Preparations, ex-
cept Biologicals.

MA316A Footwear Production.

MA327C | Refractories.

MA327E | Consumer, Scientific, Technical,
and Industrial Glassware.

MA331A Iron and Steel Castings.

MA331B Steel Mill Products.

MA331E Nonferrous Castings.

MA335J Insulated Wire and Cable.

MA333A | Farm Machinery and Lawn and
Garden Equipment.

MA333D | Construction Machinery.

MA333F Mining Machinery and Mineral
Processing Equipment.

MA333L Internal Combustion Engines.

MA333M | Refrigeration, Air-conditioning,
and Warm Air Equipment.

MAS333P Pumps and Compressors.

M311H ......... Animal and Vegetable Fats
and Oils (Stocks).

M311J ......... Oilseeds, Beans, and Nuts
(Primary Producers).

M311L ......... Fats and Oils; (Renderers).

M311M ........ Animal and Vegetables Fats
and Oils (Consumption and
Stocks).

M311N ......... Animal and Vegetables Fats
and Oils (Production, Con-
sumption, and Stock).

M313P ......... Consumption on the Cotton
System.

M327G ........ Glass Containers.

M331J ........ Inventories of Steel Producing
Mills.

M336G ........ Civil Aircraft and Aircraft En-
gines.

M336L ......... Truck Trailers.

MQ311A ...... Flour Milling Products.

MQ313D ...... Consumption on the Woolen
System and Worsted Comb-
ing.

MQ313T ...... Broadwoven Fabrics (Gray).

MQ315A ...... Apparel.

MQ314X ...... Bed and Bath Furnishings.

MQ325A ...... Inorganic Chemicals.

MQ325B ...... Fertilizer Materials.

MQ325C ...... Industrial Gases.

MQ327D ...... Clay Construction Products.

MQ332E ...... Plumbing Fixtures.

MQ333W ..... Metalworking Machinery.

MQ335C ...... Fluorescent Lamp Ballasts.

Annual Survey of Manufactures

The Annual Survey of Manufactures
collects industry statistics, such as total
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value of shipments, employment,
payroll, workers’ hours, capital
expenditures, cost of materials
consumed, supplemental labor costs,
and so forth. This survey, while
conducted on a sample basis, covers all
manufacturing industries, including
data on plants under construction but
not yet in operation.

Survey of Industrial Research and
Development

The Survey of Industrial Research and
Development measures spending on
research and development activities in
private U.S. businesses. The Census
Bureau collects and compiles this
information with funding from the
National Science Foundation (NSF). The
NSF publishes the results in its
publication series. Four data items in
the survey provide interim statistics
collected in the Census Bureau’s
Economic Censuses. These items (total
company sales, total company
employment, and total expenditures and
Federally-funded expenditures for
research and development conducted
within the company) are collected on a
mandatory basis under the authority of
Title 13, U.S.C. Responses to all other
data collected for the NSF are voluntary.

Survey of Plant Capacity Utilization

The Survey of Plant Capacity
Utilization is designed to measure the
use of industrial capacity. The survey
collects information on actual output
and estimates of potential output in
terms of value of production. These data
are the basis for calculating rates of
utilization of full production capability
and use of production capability under
national emergency conditions.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
current valid Office of Management and
Budget (OMB) control number. In
accordance with the PRA, 44 U.S.C.,
Chapter 35, the OMB approved the 2000
Annual Surveys under the following
OMB Control Numbers: Current
Industrial Reports—0607-0206, 0607—
0392, 0607—-0393, 0607—-0395, 0607—
0476, and 0607—0776; Annual Surveys
of Manufactures—0607-0449; Survey of
Industrial Research and Development—
3145-0027; and, Survey of Plant
Capacity Utilization—0607-0175. We
will provide copies of the form upon
written request to the Director, Census
Bureau, Washington, DC 20233-0001.

Based upon the foregoing, I have
directed that the Annual Surveys in the
Manufacturing Area be conducted for
the purpose of collecting these data.

Dated: December 1, 2000.

Kenneth Prewitt,

Director, Bureau of the Census.

[FR Doc. 00-31170 Filed 12—-6-00; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On August 8, 2000, the
Department of Commerce published the
preliminary results of the administrative
review of the antidumping duty order
on fresh garlic from the People’s
Republic of China. The review covers
three producers/exporters of subject
merchandise. The period of review is
November 1, 1998, through October 31,
1999.

We invited interested parties to
comment on our preliminary results. We
received no comments and have made
no changes to our preliminary results
for these final results. The final
dumping margin is listed in the section
entitled “Final Results of the Review.”
EFFECTIVE DATE: December 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Edythe Artman or Richard Rimlinger,
Office of Antidumping/Countervailing
Duty Enforcement 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—-3931 or (202) 482—
4477, respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s (the

Department’s) regulations are at 19 CFR
part 351 (1999).

Background

On August 8, 2000, the Department
published the preliminary results of the
administrative review (65 FR 48464) of
the antidumping duty order on fresh
garlic from the People’s Republic of
China (the PRC) (59 FR 59209,
November 16, 1994). We invited parties
to comment on our preliminary results.
We received no comments and have
made no changes to our preliminary
results for the final results of review.

We have conducted this
administrative review in accordance
with section 751 of the Act and 19 CFR
351.213.

Scope of Review

The products subject to this
antidumping duty administrative review
are all grades of garlic, whole or
separated into constituent cloves,
whether or not peeled, fresh, chilled,
frozen, provisionally preserved, or
packed in water or other neutral
substance, but not prepared or
preserved by the addition of other
ingredients or heat processing. The
differences between grades are based on
color, size, sheathing, and level of
decay.

The scope of this order does not
include the following: (a) Garlic that has
been mechanically harvested and that is
primarily, but not exclusively, destined
for non-fresh use; or (b) garlic that has
been specially prepared and cultivated
prior to planting and then harvested and
otherwise prepared for use as seed.

The subject merchandise is used
principally as a food product and for
seasoning. The subject garlic is
currently classifiable under subheadings
0703.20.0010, 0703.20.0020,
0703.20.0090, 0710.80.7060,
0710.80.9750, 0711.90.6000, and
2005.90.9700 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.
In order to be excluded from the
antidumping duty order, garlic entered
under the HTSUS subheadings listed
above that is (1) mechanically harvested
and primarily, but not exclusively,
destined for non-fresh use or (2)
specially prepared and cultivated prior
to planting and then harvested and
otherwise prepared for use as seed must
be accompanied by declarations to the
Customs Service to that effect.
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Use of Facts Otherwise Available

Our use of facts otherwise available in
this review has not changed from the
preliminary results, in which we
assigned a PRC-wide rate of 376.67
percent since the three respondents did
not respond to our requests for
information. For a detailed discussion of
our application of facts otherwise
available, see our preliminary results at
65 FR 48464 (August 8, 2000).

Final Results of the Review

We determine that a margin of 376.67
percent exists for all producers/
exporters of the subject merchandise as
the PRC-entity for the period November
1, 1998, through October 31, 1999. The
Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries. The
Department will issue appraisement
instructions directly to Customs.

Cash-Deposit Requirements

The following deposit rates will be
effective upon publication of this notice
of final results of administrative review
for all shipments of fresh garlic from the
PRC entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided for by
section 751(a)(2)(c) of the Act: (1) For all
PRC exporters, all of which were found
not to be entitled to separate rates, the
cash-deposit rate will be 376.67 percent;
and (2) for all non-PRC exporters of
subject merchandise from the PRC, the
cash-deposit rate will be the rate
applicable to the PRC supplier of that
exporter. These deposit requirements
shall remain in effect until publication
of the final results of the next
administrative review.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement, pursuant
to 19 CFR 351.402(f)(3), could result in
the Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning disposition of
proprietary information disclosed under
APO in accordance with 19 CFR
351.305 and 19 CFR 351.306. Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply

with the regulations and the terms of an
APO is a sanctionable violation. See 19
CFR 351.306 and 19 CFR 354.3.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: December 1, 2000.

Troy H. Cribb,

Assistant Secretary for Import
Administration.

[FR Doc. 00-31235 Filed 12—-6-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-122-503]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Iron Construction Castings
from Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request from
respondent Canada Pipe Company
Limited (‘““Canada Pipe”), the
Department of Commerce (“the
Department”) is conducting an
administrative review of the
antidumping duty order on iron
construction castings (“ICCs”) from
Canada. The period of review (“POR”)
is March 1, 1999, through February 28,
2000. This review covers imports of ICC
from one producer, Canada Pipe.

We have preliminarily determined the
dumping margin for Canada Pipe to be
7.07 percent.

EFFECTIVE DATE: December 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Nithya Nagarajan, AD/CVD
Enforcement, Office IV, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—-4243.

SUPPLEMENTARY INFORMATION:
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (“‘the
Act”) by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the current regulations at 19 CFR part
351 (2000).

Background

On March 5, 1986, the Department
published in the Federal Register (51
FR 7600) the antidumping duty order on
ICC from Canada. On March 16, 2000,
the Department published in the
Federal Register (65 FR 14242) a notice
of opportunity to request an
administrative review of this
antidumping duty order. On March 31,
2000, in accordance with 19 CFR
351.213(b)(1), the respondent Canada
Pipe requested that the Department
conduct an administrative review of its
exports of subject merchandise to the
United States. We published the notice
of initiation of this review on May 1,
2000 (65 FR 25303).

Scope of the Review

The merchandise covered by the order
consists of certain iron construction
castings from Canada, limited to
manhole covers, rings, and frames, catch
basin grates and frames, cleanout covers
and frames used for drainage or access
purposes for public utility, water and
sanitary systems, classifiable as heavy
castings under Harmonized Tariff
Schedule (HTS) item numbers
7325.10.0010, 7325.10.0020, and
7325.10.0025. The HTS item number is
provided for convenience and Customs
purposes only. The written description
remains dispositive.

Product Comparisons

The ICC exported by Canada Pipe to
the United States includes manhole sets,
catch basin sets, and trench gates and is
the identical merchandise sold by
Canada Pipe in its home market in
Canada. Therefore, we have compared
U.S. sales to contemporaneous sales of
identical or similar merchandise in
Canada.

Export Price

Section 772(a) of the Act defines
export price (“EP”’) as the price at which
the subject merchandise is first sold
before the date of importation by the
exporter or producer outside the United
States to an unaffiliated purchaser for
exportation to the United States.

Canada Pipe sells subject
merchandise directly to its customers in
the United States and uses its affiliate
Bibby USA as the importer of record.
The sales documentation on the record
in this proceeding indicates that Canada
Pipe’s U.S. sales occurred in Canada
between Canada Pipe and the
unaffiliated U.S. purchaser. Specifically,
we have found the following facts: (1)
Bibby USA does not contact the U.S.
customers; (2) Bibby Ste-Croix in
Canada contacts the U.S. customers; (3)
the U.S. customers send the purchase
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order to Canada Pipe; (4) Canada Pipe
makes all arrangements for shipping and
delivery to the U.S. customers directly
in Canada; (5) Canada Pipe invoices are
issued and the U.S. customers pay
Canada Pipe directly in Canada; and (6)
Canada Pipe retains title to the
merchandise until the point of delivery
to the U.S. customers. Given these facts,
we preliminarily determine that these
sales were made in Canada by Canada
Pipe and, thus, should be treated as EP
transactions (see Cold-Rolled and
Corrosion-Resistant Carbon Steel Flat
Products from Korea, Final Results of
Administrative Review, 65 FR 13359
(March 13, 2000) and accompanying
Decision Memorandum at Comment 12;
and Porcelain-on-Steel Cookware from
Mexico, Final Results of Administrative
Review, 65 FR 30068 (May 10, 2000) and
accompanying Decision Memorandum
at Comment 2).

We calculated an EP for all of Canada
Pipe’s sales because the merchandise
was sold directly by Canada Pipe to the
first unaffiliated purchaser in the United
States prior to importation, and
constructed export price (“CEP’’) was
not otherwise warranted based on the
facts of record. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
foreign movement expense (inland
freight), international freight, U.S.
brokerage and U.S. duties. We also
deducted the amount for billing
adjustments from the starting price and
added duty drawback, in accordance
with section 772(c)(1)(B) of the Act.

Normal Value

We compared the aggregate quantity
of home market and U.S. sales and
determined that the quantity of the
company’s sales in its home market was
more than five percent of the quantity
of its sales to the U.S. market.
Consequently, in accordance with
section 773(a)(1)(B) of the Act, we based
normal value (“NV”’) on home market
sales, all of which were to unaffiliated
customers.

We calculated monthly weighted-
average NVs based on ex-works or
delivered prices to unaffiliated
customers. We made adjustments to the
starting price, where appropriate, for
billing adjustments. We made
deductions, where appropriate, from the
starting price for early payment
discounts, inland insurance, and inland
freight. We made circumstance of sale
(““COS”) adjustments, in accordance
with section 773(a)(6)(C)(iii) of the Act,
for direct selling expenses, including
credit expenses.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (“LOT”’) as the EP or
CEP transaction. The NV LOT is that of
the starting-price sales in the
comparison market or, when NV is
based on constructed value (“CV”’), that
of the sales from which we derive
selling, general and administrative
(“SG&A”) expenses and profit. With
respect to U.S. price and EP
transactions, the LOT is the level of the
sale to the unaffiliated customer, and
with respect to CEP transactions, the
LOT is the level of the constructed sale
from the exporter to the importer.

To determine whether NV sales are at
a different LOT than EP or CEP
transactions, we examine stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated
customer. If the comparison-market
sales are at a different LOT and the
difference affects price comparability, as
manifested in a pattern of consistent
price differences between the sales on
which NV is based and comparison-
market sales at the LOT of the export
transaction, we make a LOT adjustment
under section 773(a)(7)(A) of the Act.
Finally, for CEP sales, if the NV level is
more remote from the factory than the
CEP level, and there is no basis for
determining whether the difference in
the levels between NV and CEP affects
price comparability, we adjust NV
under section 773(a)(7)(B) of the Act
(the CEP-offset provision). See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).

Canada Pipe reported that during the
POR it sold subject merchandise
through three channels of distribution
in the home market: sales made by
Canada Pipe directly to original
equipment manufacturers (OEM)
(Channel 1), sales from Canada Pipe
directly to end-users (Channel 2), and
sales from Canada Pipe to distributors
(Channel 3). In examining the record,
we found that Canada Pipe performs
substantially similar selling functions
(e.g. sales planning, advertising,
technical service, etc.) for all three
reported channels of distribution. Due
to the proprietary nature of the
examined selling functions, see
Preliminary Determination: Level of
Trade Analysis (Preliminary LOT
Memorandum), dated concurrently with
this notice, on file in Room B—099 of the
main Department of Commerce

Building, the Central Records Unit
(“CRU”). Based upon an analysis of the
information provided on the record, we
conclude that there is no difference in
the selling functions performed by
Canada Pipe in making sales through
these three channels of distribution.
Therefore, using the information on the
record, the Department preliminarily
determines that Canada Pipe makes all
sales at the same LOT in the home
market.

See Preliminary LOT Memorandum

Canada Pipe reported two channels of
distribution (i.e. sales to OEMs and sales
to distributors) in the United States
during the POR. In examining the
record, we found that Canada Pipe
performs substantially similar selling
functions (e.g. sales planning,
advertising, technical service, etc.) for
both reported channels of distribution.
Due to the proprietary nature of the
examined selling functions, see
Preliminary LOT Memorandum. Based
upon an analysis of the information
provided on the record, we conclude
that there is no significant difference in
the selling functions performed by
Canada Pipe in making sales through
both channels of distribution. Therefore,
the Department preliminarily
determines that Canada Pipe makes all
sales at the same LOT in the United
States market. See Preliminary LOT
Memorandum.

In order to determine whether sales in
the United States are at a different LOT
than sales in the home market, we
reviewed the selling activities
associated with the LOT in each market.
We compared Canada Pipe’s selling
activities for U.S. EP transactions to the
selling activities performed for the home
market LOT sales by Canada Pipe (e.g.
sales planning, advertising, technical
service, etc.). We found that there was
no significant difference in the selling
functions performed for Canada Pipe’s
EP sales than for sales at the home
market LOT, sufficient to constitute a
difference in LOT. See Preliminary LOT
Memorandum.

As such, we have preliminarily
determined that a LOT adjustment is not
appropriate. See Preliminary LOT
Memorandum.

Currency Conversion

Pursuant to section 773A(a) of the
Act, we made currency conversions into
U.S. dollars based on the exchange rates
in effect on the dates of the U.S. sales
as certified by the Federal Reserve Bank.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that a 7.07
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percent dumping margin exists for
Canada Pipe for the period March 1,
1999, through February 29, 2000. The
Department will disclose calculations
performed within five days of the date
of publication of this notice to the
parties of this proceeding in accordance
with 19 CFR 351.224(b). An interested
party may request a hearing within 30
days of publication of these preliminary
results. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 44
days after the date of publication, or the
first working day thereafter. Interested
parties may submit case briefs and/or
written comments no later than 30 days
after the date of publication of these
preliminary results of review. Rebuttal
briefs and rebuttals to written
comments, limited to issues raised in
such briefs or comments, may be filed
no later than 37 days after the date of
publication. Interested parties are
invited to comment on these
preliminary results. Parties who submit
arguments are requested to submit with
the argument (1) a statement of the issue
and (2) a brief summary of the
argument. Further, we would appreciate
it if parties submitting written
comments would also provide the
Department with an additional copy of
the public versions of those comments
on diskette. The Department will issue
the final results of this administrative
review, which will include the results of
its analysis of issues raised in any such
comments, within 120 days of
publication of these preliminary results.

Upon completion of this
administrative review, the Department
shall determine, and the Customs
Service shall assess, antidumping duties
on all appropriate entries. We have
calculated importer specific duty
assessment rates based on the ratio of
the total amount of antidumping duties
calculated for the examined sales to the
total entered value of examined sales.
Where the importer-specific assessment
rate is above de minimus, we will
instruct Customs to assess duties on that
importer’s entries of subject
merchandise. The Department will issue
appraisement instructions directly to
Customs.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of this
administrative review for all shipments
of ICC from Canada entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rate for Canada Pipe will be the
rate established in the final results of
this administrative review; (2) for

merchandise exported by manufacturers
or exporters not covered in this review
but covered in the original less-than-
fair-value (“LTFV”’) investigation or a
previous review, the cash deposit will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, or the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review,
the cash deposit rate will be 14.67
percent, the “all-others” rate established
in the LTFV investigation.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of
administrative review for a subsequent
review period.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 1, 2000.
Troy H. Cribb,

Assistant Secretary for Import
Administration.

[FR Doc. 00-31236 Filed 12—6-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmostpheric
Administration

Notice of Indirect Cost Rates for the
Damage Assessment and Restoration
Program

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
DOC.

ACTION: Notice.

SUMMARY: NOAA’s Damage Assessment
and Restoration Program (DARP) is
announcing new indirect cost rates and
a policy on the recovery of indirect costs
for its component organizations
invovled in natural resource damage
assesment and restoration activities.

These new rates and the DARP policy
are effective as of October 1, 2000. More
information on these rates and the
DARP policy can be found at the DARP
web site (www.darp.noaa.gov), or from
the address provided below.

EFFECTIVE DATE: October 1, 2000.

FOR FURTHER INFORMATION CONTACT: Eli
Reinharz, 301-713-3038, ext. 193;
(FAX: 301-713-4387; e-mail:
Eli.Reinharz@noaa.gov), or Linda
Burlington, 301-713-1217 (FAX: 301—
713-1229; e-mail:
Linda.B.Burlington@noaa.gov).

SUPPLEMENTARY INFORMATION: The
mission of the DARP is to restore
natural resource injuries caused by
releases of hazardous substances or oil
under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) (42 U.S.C. 9601 et seq.), the
Oil Pollution Act of 1990 (OPA) (33
U.S.C. 2701 et seq.), or physical injuries
in Naitonal Marine Sanctuaries under
the National Marine Sanctuaries Act
(NMSA) (16 U.S.C. 1431 et seq.). The
NOAA DARP consists of three
component organizations: The Damage
Assessment Center (DAC) within the
National Ocean Service; the Restoration
Center within the National Marine
Fisheries Services; and the Office of the
General Counsel for Natural Resources
(GCNR). The DARP conducts Natural
Resource Damage Assessments (NRDAs)
as a basis for recovering damages from
responsible parties, and uses the funds
recovered to restore injured natural
resources.

When addressing NRDA incidents,
the costs of the damage assessment are
recoverable from responsible parties
who are potentially liable for an
incident. Costs include direct and
indirect costs. Direct costs are costs for
activities that are clearly and readily
attributable to a specific output. In the
context of the DARP, outputs may be
associated with damage assessment
cases, or may be represented by other
program products such as damage
assessment regulations. In contrast,
indirect costs reflect the costs for
activities that collectively support the
DARP’s mission and operations. For
example, indirect costs include general
administrative support and traditional
overheads. Although these costs may
not be readily traced back to a specific
direct activity, indirect costs may be
allocated to direct activities using an
indirect cost distribution rate.

Consistent with Federal accounting
requirements, the DARP is required to
account for and report the full costs of
its programs and activities. Further, the
DARP is authorized by law to recover
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reasonable costs of damage assessment
and restoration activities under
CERCLA, OPA, and the NMSA. Within
the constraints of these legal provisions
and their regulatory applications, the
DARRP has the discretion to develop
indirect cost rates for its component
organizations and formulate policies on
the recovery of indirect cost rates
subject to its requirements.

The DARP’s Indirect Cost Effort

In December 1998, the DARP hired
the public account firm Rubino &
McGeehin, Chartered (R&M), to: (1)
Evaluate the cost accounting system and
allocation practices; (2) recommend the
appropriate indirect cost allocation
methodology; and, (3) determine the
indirect cost rates for the three
organizations that comprise the DARP.

The DARP requested an anlysis of its
indirect costs for fiscal years (FY) where
cost information was considered
adequate to conduct such an analysis.
Consequently, indirect cost rates were
developed for the DAC and GCNR for

FYs 1993 through 1999, and for the RC
for FYs 1997 through 1999 (see Table
below). The goal was to develop the
most appropriate indirct cost rate
allocation methodology and rates for
each of the DARP component
organizations.

R&M concluded that the cost
accounting system and allocation
practices of the DARP component
organizations are consistent with
Federal accounting requirements. R&«M
also determined that the most
appropriate indirect allocation method
was the Direct Labor Cost Base for all
three DARP component organizations.
The Direct Labor Cost Base is computed
by allocating total indirect cost over the
sum of direct labor dollars plus the
application of NOAA'’s leave surcharge
and benefits rates to direct labor. The
indirect costs rates that R&kM computed
for each of the three DARP component
organizations were further assessed as
being fair and equitable. A report on
R&M’s effort, their assessment of the
DARP’s cost accounting system and

practice, and their determination
respecting the most appropriate indirect
cost methodology and rates can be
found on the DARP web site at:
www.darp.noaa.gov. The report is
entitled “Indirect Cost Rates Incurred by
the National Oceanic and Atmospheric
Administration Damage Assessment and
Restoration Program.”

The DARP’s Indirect Cost Policy

The DARP will include the costs of
program policy work and techniques
and methods development in indirect
cost pools of its component
organizations, but will monitor these
activities annually to control costs. The
indirect cost pools also include the cost
of general management and
administrative support and
preparedness for spill response work.

The DARP will apply the revised rates
recommended by R&M for the
respective fiscal years for each of the
DARP component organizations as
provided in the following table:

Fiscal years (FY) (in percent)
DARP unit
FY93 FY94 FY95 FY96 FY97 FY98 FY99
DAC e e 226.63 247.83 285.33 306.58 250.08 249.81 161.33
N/A N/A N/A N/A 139.70 142.82 203.24
107.10 107.24 147.05 286.82 173.30 191.12 239.08

N/A—Not applicable. Rates were not calculated for these years.

The revised rates identified in this
policy will be applied to all damage
assessment and restoration case costs as
of October 1, 2000, using the Direct

Labor Cost Base allocation methodology.

For cases that have settled and for cost
claims paid prior to October 1, 2000, the
DARP will not re-open any resolved
matters for the purpose of applying the
revised rates in this policy. For cases
not settled and not cost claims not paid
prior to October 1, 2000, costs will be
recalculated using the revised rates in
this policy. The DARP will use the FY
1999 rates for future fiscal years until
year-specific rates can be developed.

Dated: December 1, 2000.
Margaret Davidson,

Assistant Administrator for Ocean Services
and Coastal Zone Managmenet.
[FR Doc. 00-31021 Filed 12—6-00; 8:45 am)]

BILLING CODE 3510-JE-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.113000C]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application for an
enhancement permit (1273); issuance of
permits (1254).

SUMMARY: Notice is hereby given of the
following actions regarding permits for
takes of endangered and threatened
species for the purposes of scientific
research and/or enhancement: NMFS
has received a permit application from
the North Carolina Aquarium Division
(NCAD)(1273); NMFS has issued permit
1254 to Central Hudson Gas& Electric
Corporation/Dynergy Danskammer,
L.L.C.& Dynergy Roseton, L.L.C. (CHGE/
DD & DR) (1254).

DATES: Comments or requests for a
public hearing on any of the new
applications or modification requests

must be received at the appropriate
address or fax number no later than 5
p.m. eastern standard time on January 8,
2001.

ADDRESSES: Written comments on any of
the new applications or modification
requests should be sent to the
appropriate office as indicated below.
Comments may also be sent via fax to
the number indicated for the application
or modification request. Comments will
not be accepted if submitted via e-mail
or the Internet. The applications and
related documents are available for
review in the indicated office, by
appointment:

For permits (1273, 1254), Endangered
Species Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD, 20910 301-
713-1401.

FOR FURTHER INFORMATION CONTACT: For
permits 1273: Terri Jordan, Silver
Spring, MD (ph: 301-713-1401, fax: 301-
713-0376, e-mail:
Terri.Jordan@noaa.gov).

SUPPLEMENTARY INFORMATION:
Authority

Issuance of permits and permit
modifications, as required by the
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Endangered Species Act of 1973 (16
U.S.C. 1531-1543) (ESA), is based on a
finding that such permits/modifications:
(1) are applied for in good faith; (2)
would not operate to the disadvantage
of the listed species which are the
subject of the permits; and (3) are
consistent with the purposes and
policies set forth in section 2 of the
ESA. Authority to take listed species is
subject to conditions set forth in the
permits. Permits and modifications are
issued in accordance with and are
subject to the ESA and NMFS
regulations governing listed fish and
wildlife permits (50 CFR parts 222-226).

Those individuals requesting a
hearing on an application listed in this
notice should set out the specific
reasons why a hearing on that
application would be appropriate (see
ADDRESSES). The holding of such
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in the permit action
summaries are those of the applicant
and do not necessarily reflect the views
of NMFS.

Species Covered in This Notice

The following species and
evolutionarily significant units (ESU’s)
are covered in this notice:

Sea Turtles
Fish

Shortnose sturgeon (Acipenser
brevirostrum).

New Applications Received

Application 1273: The North Carolina
Aquarium Division proposes to
continue to maintain 17 endangered
shortnose sturgeon for the purposes of
public education through species
enhancement as identified in the Final
Recovery Plan for Shortnose Sturgeon.

Permits and Modifications Issued

Permit 1254: Notice was published on
June 28, 2000 (65 FR 39869) that Central
Hudson Gas& Electric Corporation/
Dynergy Danskammer, L.L.C.& Dynergy
Roseton, L.L.C. applied for a scientific
research permit (1254). The applicant
has requested a scientific research
permit to conduct a monitoring study as
part of an incidental take permit for the
operation of the Roseton and
Danskammer Point power plants. The
applicant will be collecting larvae,
juvenile and adult shortnose sturgeon in
various location in the Hudson River
between the estuary and River mile 65.
Permit 1254 was issued on November
29, 2000, authorizing take of listed
species. Permit 1254 expires August 31,
2005.

Dated: December 1, 2000.
Wanda L. Cain,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 00-31232 Filed 12—6-00; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE
Department of the Army

Corps of Engineers; Grant of Partially
Exclusive License

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Notice.

SUMMARY: In accordance with 37 CFR
404.7(b)(1)(i), announcement is made of
a prospective partially exclusive license
of U.S. Patent No. 5,202,034 entitled
‘“Apparatus and Method for Removing
Water from Aqueous Sludges,” issued
April 13, 1993.

DATES: Written objections must be filed
not later than February 5, 2001.

ADDRESSES: United States Army Corps
of Engineers Research and Development
Center, Cold Regions Research and
Engineering Laboratory, ATTN: CEERD—
RV-1 (Ms. Sharon Borland), 72 Lyme
Road, Hanover, NH 03755-1290.

FOR FURTHER INFORMATION CONTACT: Ms.
Sharon Borland, ATTN: CEERD-RV-1;
(603) 646-4735, FAX (603) 646-4448;
Internet
Sharon.L.Borland@erdc.usace.army.mil;
U.S. Army Corps of Engineers Research
and Development Center, Cold Regions
Research and Engineering Laboratory,
72 Lyme Road, Hanover, NH 03755—
1290

SUPPLEMENTARY INFORMATION: Patent No.
5,202,034 entitled “Apparatus and
Method for Removing Water from
Aqueous Sludges,” issued April 13,
1993. The concrete armor unit was
invented by Dr. C. James Martel. The
United States of America owns the
rights to this technology. The United
States of America as represented by the
Secretary of the Army intends to grant

a partially exclusive license for all fields
of use, in the manufacture, use, and sale
of the patented technology in the
territories and possessions of the U.S.A.
and Canada, and in the field of use in
the pulp and paper industry globally, to
3131807 Canada, Inc., a consortium
comprising two companies: Le Groupe
STEICA, Inc. of Sherbrooke, Quebec,
and BESTH20, Inc. of La Prairie,
Quebec, with principal offices at 170,
rue des Pivoines, Le Prairie, Quebec,
Canada J5R 5J6. Pursuant to 37 CFR

404.7(b)(1)(i), any interested party may
file a written objection to this
prospective exclusive license
agreement.

Richard L. Frenette,

Counsel.

[FR Doc. 00-31184 Filed 12—6-00; 8:45 am]
BILLING CODE 3710-92-M

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
8, 2001.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Acting
Desk Officer, Department of Education,
Office of Management and Budget, 725
17th Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren_Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or



76614

Federal Register/Vol. 65, No. 236/ Thursday, December 7, 2000/ Notices

Recordkeeping burden. OMB invites
public comment.

Dated: December 1, 2000.
John Tressler,

Leader Regulatory Information Management,
Office of the Chief Information Officer.

Office of Educational Research and
Improvement

Type of Review: New.

Title: Education Longitudinal Study
of 2002 (ELS 2002).

Frequency: Annually.

Affected Public: Not-for-profit
institutions; State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden: Responses: 51,597. Burden
Hours: 59,497.

Abstract: Year 2001 field test of 50
schools in five states, students, parents,
teachers, and librarians. The main study
in Spring 2002 in all 50 states and
District of Columbia will constitute the
baseline of a longitudinal study of
school effectiveness and impact on
postsecondary and labor market
outcomes.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW, Room 4050, Regional
Office Building 3, Washington, D.C.
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO_IMG_Issues@ed.gov or
faxed to 202-708-9346. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy_Axt at her
internet address Kathy_Axt@)ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 00—-31144 Filed 12—6-00; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Record of Decision; JEA Circulating
Fluidized Bed Combustor Project,
Jacksonville, Duval County, FL

AGENCY: Department of Energy.
ACTION: Record of Decision.

SUMMARY: The Department of Energy
(DOE) has prepared an environmental
impact statement (EIS) (DOE/EIS-0289)
to assess the environmental impacts
associated with a proposed project that

would be cost-shared by DOE and JEA
(formerly the Jacksonville Electric
Authority) under DOE’s Clean Coal
Technology (CCT) Program. The project
would demonstrate circulating fluidized
bed (CFB) combustion technology at
JEA’s existing Northside Generating
Station in Jacksonville, Florida. After
careful consideration of the potential
environmental impacts, along with
program goals and objectives, DOE has
decided that it will provide
approximately $73 million in federal
funding support (about 24% of the total
cost of approximately $309 million) to
design, construct, and demonstrate the
CFB technology proposed by JEA.

FOR FURTHER INFORMATION CONTACT: To
obtain additional information about the
CFB combustor project or the EIS,
contact Dr. Jan Wachter, National
Environmental Policy Act (NEPA)
Document Manager, U.S. Department of
Energy, National Energy Technology
Laboratory, 626 Cochrans Mill Road,
Pittsburgh, PA 15236, telephone: (412)
386—4809, fax: (412) 386—4726, or e-
mail: jan.wachter@netl.doe.gov. For
general information on the DOE NEPA
process, contact Ms. Carol M.
Borgstrom, Director, Office of NEPA
Policy and Compliance (EH-42), U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, telephone: (202)
586—4600, leave a message at (800) 472—
2756, or fax: (202) 586—7031.

SUPPLEMENTARY INFORMATION: DOE has
prepared this Record of Decision
pursuant to Council on Environmental
Quality (CEQ) regulations for
implementing the procedural provisions
of NEPA (40 CFR Parts 1500-1508) and
DOE NEPA regulations (10 CFR Part
1021). This Record of Decision is based
on DOE’s final EIS for the JEA
Circulating Fluidized Bed Combustor
Project (DOE/EIS-0289, June 2000).

NEPA Strategy for the Clean Coal
Technology Program

For the CCT Program, DOE developed
a strategy that is consistent with CEQ
and DOE regulations for compliance
with NEPA and which includes
consideration of both programmatic and
project-specific environmental impacts
during and after the process of selecting
a project. This strategy, called tiering
(40 CFR 1508.28), refers to the
consideration of general issues in a
broader EIS (e.g., for the CCT Program),
followed by more focused
environmental impact statements or
other environmental analyses that
incorporate by reference the general
issues and concentrate on those issues

specific to the proposals under
consideration.

The DOE strategy has three principal
elements. The first element involved
preparation of a comprehensive
Programmatic EIS for the CCT Program
(DOE/EIS-0146, November 1989) to
address the potential environmental
consequences of widespread
commercialization of each of 22
successfully demonstrated clean coal
technologies.

The second element involved
preparation of a pre-selection, project-
specific environmental review of
proposed CCT projects based on project-
specific environmental data and
analyses in accordance with DOE NEPA
regulations (10 CFR 1021.216). For the
proposed CFB combustor project, JEA
supplied DOE with environmental data
as part of their proposal. DOE reviewed
the potential site-specific
environmental, health, safety, and
socioeconomic issues associated with
the proposed project before selecting
JEA’s proposal for further consideration.
In its review, DOE analyzed the
environmental advantages and
disadvantages of the proposal and
alternative sites and processes
reasonably available to JEA.

The third element consists of
preparing site-specific NEPA documents
for each selected project. For the JEA
proposed project, DOE determined that
an EIS should be prepared. As part of
the overall NEPA strategy for the CCT
Program, the JEA EIS draws upon the
Programmatic EIS and pre-selection
environmental reviews.

On November 13, 1997, DOE
published in the Federal Register (62
FR 60889) a Notice of Intent to prepare
the JEA EIS and hold a public scoping
meeting. The Notice of Intent invited
comments and suggestions on the
proposed scope of the EIS, including
environmental issues and alternatives,
and encouraged participation in the
NEPA process. DOE held the scoping
meeting in Jacksonville, Florida, on
December 3, 1997. DOE received 3 oral
responses and 20 written responses
from interested parties. The responses
helped DOE to establish the issues to be
analyzed in the EIS and the level of
analysis warranted for each issue.

In August 1999, DOE issued the draft
EIS for public review and invited
comments on the adequacy, accuracy,
and completeness of the EIS. As part of
the review, DOE held a public hearing
in Jacksonville, Florida, on September
30, 1999. DOE received 1 oral comment
and 59 written comments, which helped
to improve the quality and usefulness of
the EIS. In June 2000, DOE issued the
final EIS, which considered and, as
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appropriate, incorporated public
comments on the draft EIS. Among the
issues raised in the comments were
concerns about (1) reliability of CFB
combustion technology in meeting
expected air emissions rates for
particulate matter, sulfur dioxide (SO>),
and oxides of nitrogen (NOx), in view of
limited large-scale operating experience;
(2) air emissions of heavy metals,
radionuclides, carcinogenic chemicals,
and carbon dioxide (COy); (3) potential
effects of cooling water discharge on the
St. Johns River; (4) potential
entrainment of juvenile sea turtles, such
as endangered green sea turtles, in the
cooling water intake; (5) potential
effects on manatees and other
endangered species; (6) potential effects
on Essential Fish Habitat, such as
estuarine emergent wetlands; (7)
potential effects on cultural resources;
(8) disposal of ash, including whether
the planned ash marketing would be
successful; (9) noise levels from
construction, operation, and rail
transportation; (10) electromagnetic
fields; and (11) traffic congestion.

Project Location and Description

The site for the proposed project is
located in Jacksonville, Florida, about 9
miles northeast of the downtown area,
at JEA’s existing Northside Generating
Station. This 400-acre industrial site is
situated along the north shore of the St.
Johns River, approximately 10 miles
west of the Atlantic Ocean. The local
terrain is flat and there is a mix of
industrial, commercial, residential, and
agricultural land use in the vicinity. The
industrial 1,650-acre St. Johns River
Power Park borders Northside
Generating Station to the northeast, and
the 46,000-acre Timucuan Ecological
and Historic Preserve borders the site to
the east. Blount Island, located
immediately to the southeast in the St.
Johns River, is a major port with
facilities for docking, loading, and
unloading large ocean-going vessels.
The most striking environmental feature
associated with the area is the nearby
presence of estuarine salt marsh
backwaters of the St. Johns River.

Northside Generating Station, which
currently employs 265 people, has
operated since November 1966 when
the 297.5-megawatt (MW) Unit 1 came
on-line. The 297.5-MW Unit 2 and the
564-MW Unit 3 started operation in
March 1972 and June 1977, respectively.
Unit 2 has been out of service since
1983 because of major boiler problems
associated with the volume of its
furnace being inadequate to
accommodate the heat generated. The
Unit 2 steam turbine is currently idle
and the Unit 2 furnace and stack have

recently been dismantled and removed.
Units 1 and 3 can burn both natural gas
and oil [No. 6 fuel oil or No. 2 fuel oil
(diesel)]. Units 1 and 3 have no air
pollution control with the exception of
low-NOx burners on Unit 3. Once-
through cooling water is withdrawn
from and discharged into the St. Johns
River. Existing facilities currently
occupy about 200 acres of the 400-acre
property. The property contains a
number of wetland areas, especially in
the perimeter areas.

The proposed project would repower
the idle Unit 2 steam turbine to generate
nearly 300 MW of electricity using a
new coal- and petroleum coke-fired
combustor to demonstrate CFB
combustion technology. The new
combustor would be located adjacent to
the existing Unit 3. Piping and related
infrastructure would be constructed to
link the combustor with the Unit 2
steam turbine. The proposed project and
related infrastructure would occupy
about 75 acres of the Northside
Generating Station property.

CFB combustion technology is an
advanced method for burning coal and
other fuels efficiently while removing
pollutants from air emissions inside the
sophisticated combustor system. CFB
technology provides flexibility in utility
operations because a wide variety of
solid fuels can be used, including high-
sulfur, high-ash coal and petroleum
coke. In a CFB combustor, coal or other
fuels, air, and crushed limestone or
other sorbents are injected into the
lower portion of the combustor for
initial burning of the fuel. The
combustion actually occurs in a bed of
fuel, sorbent, and ash particles that are
fluidized by air from nozzles in the
bottom of the combustor. The air
expands the bed, creates turbulence for
enhanced mixing, and provides most of
the oxygen necessary for combustion of
the fuel. As the fuel particles decrease
in size through combustion and
breakage, they are transported higher in
the combustor where additional air is
injected. As the particles continue to
decrease in size, unreacted fuel, ash,
and fine limestone particles are swept
out of the combustor, collected in a
particle separator (also called a
cyclone), and recycled to the lower
portion of the combustor. This is the
“circulating” nature of the combustor.
Drains in the bottom of the combustor
remove a fraction of the bed composed
primarily of ash while new fuel and
sorbent are added. The combustion ash
is suitable for beneficial uses such as
road construction material, agricultural
fertilizer, and reclaiming surface mining
areas.

The heated combustor converts water
in tubes lining the combustor’s walls to
high-pressure steam. The steam is then
superheated in tube bundles placed in
the solids circulating stream and the
flue gas stream. The superheated steam
drives a steam turbine-generator to
produce electricity in a conventional
steam cycle.

The injected limestone could capture
up to 98% of the sulfur impurities
released from the fuel. When heated in
the CFB combustor, the limestone,
consisting primarily of calcium
carbonate (CaCOs3), converts to calcium
oxide (Ca0) and CO». The CaO reacts
with SO> from the burning fuel to form
calcium sulfate (CaSQOy), an inert
material that is removed with the
combustion ash. The combustion
efficiency of the CFB combustor allows
the fuel to be burned at a relatively low
temperature of about 1,650EF, thus
reducing NOx formation by
approximately 60% compared with
conventional coal-fired technologies.
Greater than 99% of particulate
emissions in the flue gas are removed
downstream of the combustor by either
an electrostatic precipitator or a fabric
filter (baghouse).

In addition to the CFB technology, the
proposed project would use a polishing
scrubber in combination with the CFB
combustor to attain a 98% SO removal
rate. The polishing scrubber is a
conventional scrubbing system that
would use lime in a dry flue gas
desulfurization process downstream of
the combustor to convert SO>
chemically to calcium sulfite and
calcium sulfate. It is called a polishing
scrubber because the CFB combustor
would remove 85-90% of the SO, and
the polishing scrubber would remove or
“polish off” the remainder. This design
is driven by economic rather than
technical considerations (i.e., the CFB
combustor alone could achieve a 98%
SOz removal rate but the operating cost
would be greater).

Another addition to the CFB
combustion technology is that the
proposed project would use a selective
non-catalytic reduction system to
further reduce NOx emissions. Aqueous
ammonia, the reagent for this system,
would be injected into the CFB
combustor exhaust gas to convert NOx
emissions to nitrogen gas and water via
a chemical reduction reaction.
Atmospheric emissions of ammonia can
occur if the amount supplied to reduce
NOx in the flue gas is not used up
(ammonia slip). However, excess
ammonia in the stack gas can typically
be reduced by optimizing the amount of
ammonia that is injected. For the
proposed project, stack emissions of
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ammonia slip would not exceed 40

m.

A CFB combustor has several
advantageous operating characteristics
that differentiate it from more
conventional technologies. Because the
fuel and sorbent being added represent
only a small fraction of the total fuel
and sorbent available in the bed, the
combustor reacts more slowly to
variations in fuel or sorbent quality.
Steam characteristics and furnace
temperatures are more uniform, which
usually results in easier operation, fewer
upset conditions and emission spikes,
and more consistency in the quality of
combustion ash. As a consequence of
bed fluidization and recycling of
particles back to the lower portion of the
combustor, enhanced mixing is
achieved at more uniform temperatures,
which allows more complete
combustion and sorbent reaction.
Another advantage of the combustor is
the efficient transfer of heat due to the
physical contact between the particles
in the bed and the heat exchanger tubes
in the walls. The technology also has
lower operating and maintenance costs
and a shorter “down time” for
maintenance than conventional coal-
fired technologies.

During the demonstration, Unit 2
would be operated on several different
types and blends of coal and petroleum
coke to explore the flexibility of the CFB
technology. The coal would be
transported by ship (from areas such as
Columbia and Venezuela), by train
(primarily from the central Appalachian
region such as West Virginia and eastern
Kentucky), and by a combination of
train and ship (train from West Virginia
and eastern Kentucky to Newport News,
Virginia, and ship from Newport News
to Jacksonville). The petroleum coke
would be transported by ship from oil
refineries in Venezuela and the
Caribbean region. Limestone for the CFB
combustor probably would be
transported by ship from the Caribbean
region and the Yucatan Peninsula of
Mexico.

Alternatives

Congress directed DOE to pursue the
goals of the CCT Program by means of
partial funding of projects owned and
controlled by nonfederal-government
sponsors. This statutory requirement
places DOE in a much more limited role
than if the federal government were the
owner and operator of the project. In the
latter situation, DOE would be
responsible for a comprehensive review
of reasonable alternatives for siting the
project. However, in dealing with an
applicant, the scope of alternatives is
necessarily more restricted because the

agency must focus on alternative ways
to accomplish its purpose that reflect
both the application before it and the
function the agency plays in the
decisional process. It is appropriate in
such cases for DOE to give substantial
weight to the applicant’s needs in
establishing a project’s reasonable
alternatives.

Based on the foregoing principles, the
only reasonable alternative to the
proposed action is the no-action
alternative, including three scenarios
that could reasonably be expected to
result as a consequence of the no-action
alternative. Other alternatives that did
not meet the goals and objectives of the
CCT Program or of the applicant were
dismissed from further consideration.

Proposed Action

The Department’s proposed action is
to provide approximately $73 million
(about 24% of the total cost of
approximately $309 million) for the
design, construction, and operation of
facilities to demonstrate CFB
combustion technology at JEA’s
Northside Generating Station in
Jacksonville, Florida. The new CFB
combustor would use coal and
petroleum coke to generate nearly 300
MW of electricity by repowering the
existing Unit 2 steam turbine (the
297.5-MW unit that has been out of
service since 1983). In doing so, the
proposed project is expected to
demonstrate emission levels of SO,
NOx, and particulate matter that would
be lower than Clean Air Act limits while
at the same time producing power more
efficiently and at less cost than
conventional technologies using coal.
The proposed project would
demonstrate CFB technology for electric
power generation at a size sufficient to
allow utilities to make decisions
regarding commercialization of the
technology.

In addition, JEA plans to repower the
currently operating Unit 1 steam turbine
without cost-shared funding from DOE.
The Unit 1 steam turbine would be
essentially identical to the turbine for
Unit 2 and would be repowered about
6 to 12 months after the Unit 2
repowering. Although the proposed
project consists of only the Unit 2
repowering (because DOE would
provide no funding for the Unit 1
repowering), the JEA EIS evaluates the
Unit 1 repowering as a related action.

JEA’s management has established a
target of a 10% reduction in annual
stack emissions of each of 3 pollutants
(SO2, NOx, and particulate matter) from
Northside Generating Station (Units 1,
2, and 3), as compared to emissions
during a recent typical 2-year operating

period (1994-95) of the station (Units 1
and 3). Also targeted for a 10%
reduction is the total annual
groundwater consumption of Northside
Generating Station, as compared to 1996
levels. These reductions are to be
accomplished while increasing the total
annual energy output of the station.

JEA, the project participant, is
responsible for obtaining all applicable
permits for the proposed project and
would comply with all applicable laws,
regulations, and ordinances. JEA plans
to enter into a contract with Foster
Wheeler Corporation, which would
perform the design, engineering,
procurement, and construction of the
CFB combustor and air emissions
control equipment. JEA and Foster
Wheeler conceived and proposed the
technology in response to the DOE
solicitation under the CCT Program;
DOE’s role is limited to providing the
cost-shared funding for the proposed
project. In addition, DOE and JEA have
different objectives to be attained
through the proposed project: DOE’s
objective is to demonstrate CFB
technology, while JEA’s intent is to meet
its future demand for electricity.

No Action

Under the no-action alternative, DOE
would not provide cost-shared funding
for the proposed CFB combustor project.
The Programmatic EIS for the CCT
Program (DOE/EIS-0146) evaluated the
programmatic consequences of no
action. Under the no-action alternative
for the proposed project, three
reasonably foreseeable scenarios could
result.

First, JEA could repower the existing
Unit 2 steam turbine without DOE
funding, thereby accepting more of the
financial risk associated with
demonstrating the CFB combustor (at its
own risk, JEA has in fact begun initial
construction activities without DOE
funding). JEA would also proceed with
the related action of repowering Unit 1.
Under this scenario, construction
materials and activities and project
operations would be the same as for the
proposed project. The same amount of
electricity would be generated. Fuel
requirements would be similar except
that the blend of coal to petroleum coke
might be slightly different, particularly
during the first 2 years of operation.
Under this scenario, more of the solid
fuel used could be petroleum coke.

Second, rather than repowering Unit
2, JEA could construct and operate a
new gas-fired combined cycle facility at
Northside Generating Station or at one
of its other existing power plants. The
natural gas would drive a gas
combustion turbine and the heat from
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combustion would be used to produce
steam that would drive a steam turbine.
Based on modeling projections by JEA,
the facility would be expected to
generate approximately 230 MW of
electricity.

Under this scenario, Northside Unit 1
would remain in its current oil-and gas-
fired configuration, and JEA would not
proceed with the related action of
repowering Unit 1. Based upon the
projected cost of natural gas and the
combined cycle unit efficiency, the cost
of generating electricity at the new
combined cycle facility was projected to
be in the same range as the existing oil-
fired units. This resulted in the new
combined cycle unit being projected to
operate at about a 60% capacity factor
(the percentage of electricity actually
generated by a unit during a year
compared with the unit’s maximum
capacity). The difference in generating
output between the proposed combined
cycle unit operating at a 60% capacity
factor and the two proposed CFB
combustors operating at a 90% capacity
factor would be supplied by operating
the existing units at higher capacity
factors, by purchasing electricity from
other utilities, or most likely by a
combination of these two options. If the
existing Northside units were to remain
operating at their historical levels, then
the addition of a combined cycle unit
would result in an increase in JEA
emissions. The more likely scenario is
that the existing units would operate at
higher capacity factors than in recent
years, resulting in a larger increase in
emissions compared with historical
levels and an even larger increase of
most pollutants compared with JEA
emissions expected following the
repowering of Units 1 and 2 with CFB
combustors. Therefore, even though air
emissions of most pollutants from the
combined cycle facility alone would be
less than corresponding emissions from
a CFB combustor alone, the emissions
from the existing oil-fired units would
result in greater overall emissions under
the combined cycle facility scenario.

Construction activities and operations
would be similar for the gas-fired
combined cycle facility and the CFB
combustors but with notable differences
related to fuel, sorbent, and ash
handling and storage facilities. Under
the combined cycle facility scenario,
natural gas would be delivered by
pipeline; no coal, petroleum coke,
limestone, or lime would be used. No
combustion ash would be generated.
This scenario would not contribute to
the CCT Program goal of demonstrating
advanced, more efficient, economically
feasible, and environmentally
acceptable coal technologies.

Third, rather than repowering Unit 2,
JEA could purchase electricity from
other utilities to meet JEA’s projected
demand. Under this scenario, no
construction activities or changes in
current operations would occur within
the JEA system of power plants,
including Northside Generating Station.
JEA would not proceed with the related
action of repowering Unit 1. There
could be construction activities or
changes in operations at the other
utilities providing electricity to JEA if
the needed electricity capacity were not
already available.

This scenario would not contribute to
the CCT Program goal, would not
provide employment for construction
workers in the Jacksonville area, and
would not result in reductions of
atmospheric emissions or groundwater
use at Northside Generating Station.
Moreover, existing Units 1 and 3 might
be required to operate at capacity factors
greater than historical levels if JEA were
unable to purchase sufficient electricity
from other utilities. Under those
circumstances, annual air emissions and
groundwater consumption would
increase.

Major Environmental Impacts and
Mitigation Measures

Potential impacts that could result
from construction and operation of the
proposed project are evaluated in the
JEA EIS for resource areas including air
quality, surface water, groundwater,
floodplains and wetlands, ecological
resources, noise, transportation, solid
waste, and cultural and socioeconomic
resources. The following summary
provides key findings for areas of
potential concern.

Air Quality

A computer-based air dispersion
model was used to estimate maximum
increases in ground-level concentrations
of SOy, nitrogen dioxide (NO), and
particulate matter that would occur at
any location as a result of emissions
from the CFB combustor and limestone
dryers for the proposed project (the Unit
2 repowering). Results indicate that
maximum modeled increases are always
less than 15% of their corresponding
Prevention of Significant Deterioration
(PSD) Class II increments (standards in
the ambient air for increases in
pollutant concentrations). One set of
allowable increments exists for Class II
areas, which cover most of the United
States, and a much more stringent set of
allowable increments exists for Class I
areas, which include many national
parks, monuments, and wilderness
areas. Maximum concentrations
generally occur at locations along, or

very close to, the site boundary, often
within 0.6 mile of the proposed CFB
combustor stack. Dispersion of
pollutants would reduce atmospheric
concentrations at the nearest PSD Class
I areas (more than 30 miles from the
proposed facility) to only a small
fraction of the maximum modeled
increases near the site. The increases in
pollutant concentrations at the nearest
PSD Class I areas would be expected to
be only small fractions of the
corresponding Class I increments.

The combination of the proposed
project and related action would result
in emissions from the new 495-ft twin-
flued stack that would be twice those
considered in the analysis of the
proposed project alone. However, as
part of the related action, the
elimination of emissions from the
existing 250-ft stack serving Unit 1
would more than compensate for the
added emissions. Compared to existing
emissions at Northside Generating
Station, a net decrease in maximum
hourly emissions of SO,, NOx, and
particulate matter would result from the
addition of the repowered Unit 2 and
the limestone dryers and the
replacement of the existing Unit 1 with
the repowered Unit 1. Therefore, a
decrease in ground-level concentrations
of these pollutants would be expected
most of the time at most locations in the
surrounding area (the overall effect
would be beneficial). However,
pollutant concentrations would not
decrease for all averaging times at all
locations; maximum ground-level
concentrations at some locations could
increase because the characteristics and
location of the proposed new stack
would be different from those of the
stack currently serving Unit 1. The net
impacts could be positive or negative on
any particular day at any particular
location.

Air dispersion modeling also was
used to evaluate maximum adverse
impacts possible from the proposed
project in conjunction with the related
action. Maximum modeled increases in
ground-level concentrations are very
similar to those for the proposed project
alone. Maximum increases are always
less than 15% of their corresponding
Class II increments. Because the nearest
PSD Class I areas are more than 30 miles
away, pollutants from Northside
Generating Station would be well mixed
in the atmosphere, and stack
characteristics would have little effect
on ground-level pollutant
concentrations in these areas. Therefore,
a net decrease in pollutant emissions
resulting from the proposed project in
conjunction with the related action
would be expected to improve air
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quality, albeit by a very small amount,
at the nearest PSD Class I areas.

Regarding potential cumulative air
quality impacts, results of modeling
regional sources and the proposed
project indicate that no exceedances of
national or state ambient air quality
standards would be expected if the
proposed project were implemented.
Florida standards are the same as the
National Ambient Air Quality Standards
(NAAQS) except for annual and 24-hour
standards for SO,, for which the Florida
standards are more stringent. During the
6-to 12-month transition period before
the Unit 1 repowering, the 24-hour
average SO> concentration is estimated
to be as high as 97% of the
corresponding Florida standard. This
large concentration results from
aerodynamic downwash effects caused
by the proposed 200-ft tall combustor
structure that would induce downward
motion on the exhaust gas emitted from
the 250-ft stack serving the existing Unit
1 and the 350-ft stack serving the
existing Unit 3 (exhaust gas from the
proposed 495-ft CFB combustor stack
would not be subjected to appreciable
downwash because the stack is taller).
During the 6- to 12-month transition
period before the Unit 1 repowering,
JEA has committed to reduce maximum
hourly SO, emissions from the existing
Unit 1 by nearly 93% when operations
commence for the proposed project.
This reduction, which would be
accomplished by using natural gas and
fuel oil with an SO emission rate
averaging no more than 0.143 lb/MBtu
(effectively, a blend with a sulfur
content averaging no more than 0.13%),
would assure that the maximum 24-
hour average SO, concentration would
not exceed the Florida standard.

Estimated SO, concentrations for
other averaging periods are less than
60% of their respective standards. The
annual average NO; concentration is
less than 40% of its NAAQS. The 24-
hour and annual averages of particulate
matter are less than 65% of the NAAQS,
even though ambient background
particulate concentrations for both
averaging periods are over 40% of the
NAAQS.

Results of modeling regional sources
and the proposed project in conjunction
with the related action of repowering
the existing Unit 1 indicate that
maximum concentrations are always
less than corresponding concentrations
without the related action. For example,
the 24-hour average SO, concentration
for regional sources and the proposed
project in conjunction with the related
action is 91% of the Florida standard,
compared to 97% for regional sources

and the proposed project without the
related action.

Ozone (O3) concentrations during
1993-97 at the nearest monitor located
about 5 miles north-northwest of
Northside Generating Station were
always less than 90% of the 1-hour
NAAQS. Because changes in NOx and
volatile organic compound (VOC)
emissions from the proposed project
alone or in conjunction with the related
action would be less than 1% of
emissions in Duval County, they would
not be expected to lead to any
exceedances of the 1-hour NAAQS for
Os at that monitoring location.

Regarding toxic air pollutants,
findings indicate that the proposed
project alone or in conjunction with the
related action would not lead to any
exceedances of, or close approaches to,
guideline values for noncarcinogenic
effects from toxic materials. Further,
including both the inhalation and
ingestion pathways, the maximum
annual cancer risk to a member of the
public resulting from dioxins, furans,
and other carcinogenic substances
emitted during operations was
estimated to be less than 1 in 1 million
(risk from lifetime of exposure estimated
to be less than 3 in 100,000); given the
upper-bound assumptions in the
estimate, the risk would probably be
less.

Water Resources

Because Unit 2 has not operated since
1983, the proposed project would
increase the demand for cooling water.
After Unit 2 is repowered, the demand
by the entire 3-unit plant would be
approximately the same as when the
three units operated together from
approximately 1978 until 1980. The
sustained flow of the back channel of
the St. Johns River would not be
depleted by this diversion because
nearly all of the withdrawn cooling
water would be returned to the river
after passing through the condensers.
The amount of heat discharged to the St.
Johns River would also increase as a
consequence of the proposed project.
However, the size of the thermal plume
would not increase because
simultaneous operation of all three units
would increase the discharge velocity
and enhance mixing.

Operation of the proposed project
would reduce by 10% the groundwater
consumption from the upper Floridan
aquifer by Northside Generating Station,
which would decrease the rate of
decline of the potentiometric surface of
that aquifer. As a result, more
groundwater would be available to local
users, and water quality of the aquifer
would be stabilized because of reduced

influx of brackish or saline groundwater
from deeper aquifers.

Floodplains and Wetlands

No impacts from flooding would be
expected to occur, and proposed
activities would have a negligible effect
on floodplain encroachment. A category
3, 4, or 5 hurricane in Jacksonville is a
low-probability event that, if it
occurred, would have serious
consequences for Northside Generating
Station. Although the effects of storm
surge and waves that would occur along
the beaches would partially be mitigated
at Northside Generating Station by (1)
its inland location, (2) the presence of
the beach ridge along the dune line, and
(3) Blount Island, the first floor of the
station could be inundated by this
unlikely event.

Ecological impacts to wetlands from
the proposed project would be minor
because no more than 1.8 acres of
isolated hardwood wetland habitat
would be lost during construction of the
ash storage area, and disturbance of salt
marsh habitats during construction of
the solid fuel delivery system would be
negligible. Wetlands associated with the
upper salt marsh communities would
not be measurably affected because
nearly all of the conveyor system for
solid fuel delivery would span these
habitats using existing structures and
would involve no clearing or
earthmoving activities. Although some
pilings might need to be installed at the
upper fringes of the salt marsh and in
San Carlos Creek, any impacts resulting
from piling installation would be very
localized and temporary and should not
measurably affect the normal structural
and functional dynamics of the salt
marsh and nearby estuarine ecosystems.

As a mitigation measure to offset the
loss of 1.8 acres of wetlands, JEA would
purchase slightly greater than 3 acres of
wetlands from an offsite mitigation bank
and would restore 1 acre of salt marsh,
which together would result in a net
gain in the amount of wetlands. In
addition, JEA plans to set aside and
preserve 15 acres of undisturbed,
uplands maritime oak hammock along
the west bank of San Carlos Creek. By
preserving the land, JEA would
maintain habitat for wildlife, help
protect the water quality of the creek,
and leave a high-quality forested buffer
area in a developing industrial area.

Ecological Resources

With regard to threatened and
endangered species, manatees are of the
most concern. Impacts on this species
from construction of a new fuel and
limestone unloading dock are unlikely
because manatees probably would not
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regularly frequent the dock area due to
the paucity of submerged vegetation
such as seagrasses and emergent
cordgrasses in the immediate vicinity of
the dock. Potential impacts resulting
from operational activities such as
docking of vessels would also be
unlikely. The potential for manatees to
be trapped and pinned between the
dock and a vessel are minimal because
the dock would be supported by widely
spaced support pilings rather than
consisting of one long continuous
structure. Because manatees generally
avoid swift currents and prefer slow-
moving or stagnant water, they would
not frequent the main discharge area in
the back channel of the St. Johns River
where currents are relatively swift. In
addition, it is very unlikely that all units
for both the St. Johns River Power Park
and Northside Generating Station would
be shut down simultaneously, thereby
minimizing the probability that
manatees would be harmed by a cold
shock event.

Four or five juvenile loggerhead,
Kemps Ridley, and/or green sea turtles
(a listed endangered species) became
trapped in the Northside Generating
Station intake basin on one occasion
during summer 1997 (the turtles were
released unharmed). In order to prevent
any further occurrences of juvenile
turtles entering the intake structure,
where they might become trapped, JEA
installed on the intake trash rakes a
finer grid of mesh bars (welded wire
screen on 6-in. centers contrasted to the
old 12-in. centers). The denser grid has
excluded turtles of sizes similar to those
observed from entering the intake basin
and becoming trapped.

Cultural Resources

Because the area in the vicinity of the
proposed project is rich in
archaeological resources and the
excavation of undisturbed land could
affect important archaeological artifacts,
both a cultural resources assessment
survey of the proposed project site and
a follow-up Phase II investigation were
conducted. These studies found that
there are no potentially significant
historic or archaeological sites located
in the area that would be disturbed by
the proposed project. Under the terms of
the Submerged Lands & Environmental
Resource Permit that would be issued
by the Florida Department of
Environmental Protection (FDEP), JEA
would be required to notify the
appropriate agencies [the St. Johns River
Water Management District, the FDEP,
and the State Historic Preservation
Officer] immediately upon discovery of
any archaeological artifacts on the

project site [Rule 62—330.200(2)(c),
Florida Administrative Code].

Socioeconomic Resources and
Environmental Justice

Construction and operation of the
proposed project would not result in
major impacts to population,
employment, income, housing, local
government revenues, or public services
in Duval County. The percentage of
Blacks and Asians in Duval County is
greater than for Florida as a whole.
Because there are relatively few people
in poverty or Blacks and Asians living
in the census tracts surrounding the
proposed site, no disproportionately
high and adverse impacts to low income
or minority populations would occur. In
particular, because of the relatively low
number of minority and low-income
residents in the vicinity of the proposed
project, very few members of these
groups would experience the adverse
effects associated with increased road
and rail traffic and related noise.

Transportation

Construction-induced traffic during
the peak traffic hour would not exceed
available capacity except for the section
of Heckscher Drive from State Route 9A
to Drummond Point (just west of
Eastport Road). Without mitigation the
congestion experienced on this segment
would be significant. Accordingly, JEA
has committed to encourage carpooling
and suggest alternate routes to and from
the site. The increased traffic would also
result in noticeable congestion on New
Berlin Road, especially at the
intersection of Ostner and New Berlin
Roads. To avoid a significant impact,
JEA has committed to monitor traffic at
the above-mentioned intersection and to
place a police officer at the intersection
to direct traffic during peak times, if
needed. Should the presence of a police
officer prove inadequate to control
project-induced traffic, JEA has further
committed to pursue authorization of a
temporary traffic signal at that
intersection.

Based on current projections, marine
transportation would be the most
economic means of delivering solid fuel
and limestone for the proposed project.
Consequently, no more than one 90-car
train per week would be required to
transport coal for the proposed project,
and this could be offset by decreased
rail deliveries and corresponding
increased waterborne deliveries for
operations at the St. Johns River Power
Park. However, in the less likely event
that all necessary coal would be
transported by rail, up to 3 additional
trains per week would be required for a
total of 6 new one-way trips by 90-car

unit trains. If all coal were transported
by train, the 6 new one-way train trips
per week would exacerbate impacts
associated with noise, vibration, and
blocked roads at on-grade rail crossings
resulting from existing train traffic.
These impacts are a source of concern
for residents of Panama Park, North
Shore, and San Mateo. Project-induced
train traffic would increase total
movement on the CSX line paralleling
U.S. 17 by about 5% and would increase
traffic on the spur line from U.S. 17 to
the St. John River Power Park and
Blount Island by approximately 8%.
Additional train traffic could be
minimized by relying more heavily on
barges and ships for coal transport. As
mentioned earlier, economic projections
indicate that the marine fuel delivery
mode is more likely.

Noise

During construction of the proposed
project, noise levels would increase
from the present operational levels.
Construction would primarily occur
adjacent to the existing turbine building.
The noisiest periods of construction
would be during steam blowouts and
during the operation of a pile driver and
other construction equipment. Except
possibly during steam blowouts and
possibly during operation of equipment
used to construct a nearby segment of a
conveyor, construction noise should not
appreciably change the background
noise of nearby residences, interfere
with outside voice communications, or
exceed the limitations of Rule 4, Noise
Pollution Control, promulgated by the
Jacksonville Environmental Protection
Board (1995). This rule limits daytime
construction noise levels to 65 dB(A) at
residential property.

JEA likely would perform continuous,
low-pressure, high-velocity steam
blowouts. Although this activity would
be conducted around the clock, noise
levels at the nearest residences should
be below levels of concern, because this
type of blowout, uses low-pressure
steam rather than high-pressure steam.
However, because JEA’s steam blowout
plan has not been finalized, JEA has
committed to installing mufflers if high-
pressure steam blowouts are conducted,
or, if mufflers are not installed, JEA has
committed to measuring the noise levels
at the nearest residences and ensuring
that the levels would conform to the
Noise Pollution Control ordinance
limits.

The project-induced increased
movement of trains through the local
area would be accompanied by high-
decibel train whistles and rattling rail
cars. Train noise is a source of concern
for residents of Panama Park, North
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Shore, and San Mateo. One local
resident has reported the level of train
whistles as being 108 dB(A) and the
level of rattling rail cars as being up to
85 dB(A). As mentioned in the
transportation section above, additional
train noise could be minimized by
relying more heavily on barges and
ships for coal transport.

Waste Management

The preferred alternative for
management of the combustion ash
would be to sell it as a by-product to
offsite customers. An aggressive
marketing program would be
implemented to maximize the quantity
sold. If more than approximately 70% of
the ash could be sold over the 30-year
lifetime of Northside Generating Station,
the 40-acre storage site would be
sufficient for complete containment,
and disposal of the material would not
be an issue. Additional permanent
disposal space would be required if JEA
cannot sell more than 70% of the ash.

In the unlikely event that none can be
sold, an additional 80 to 100 acres of
disposal space would be required over
the 30-year operating life of the facility.
If additional space were required,
potential locations for disposal include
the property directly north of the
Northside property, available land at the
St. Johns River Power Park, and existing
offsite landfills. Four large landfill sites
that are permitted to dispose of
nonhazardous industrial wastes have
been identified in northeastern Florida
and southeastern Georgia.

No-Action Alternative

Under the no-action alternative, DOE
would not provide cost-shared funding
for the proposed project; three
reasonably foreseeable scenarios could
result (see Alternatives above). Under
the first scenario, in which JEA would
repower the existing Unit 2 steam
turbine without DOE funding,
environmental impacts would generally
be very similar to those of the proposed
project. However, more of the solid fuel
used could be petroleum coke, which
would be brought to the site by
waterborne transport. If current
projections about the economic
advantages of marine transportation
change and rail transport is the primary
means of moving coal to the project site,
the increased use of petroleum coke
under this scenario would result in less
train traffic and more marine traffic to
deliver the fuel as compared with the
proposed project. As a result, there
would be fewer train trips through the
neighborhoods in the vicinity of
Northside Generating Station, which
would reduce potential problems with

noise, vibration, and blocked roads at
on-grade rail crossings.

Under the second scenario, in which
JEA would construct and operate a new
gas-fired combined cycle facility at
Northside Generating Station or at one
of their other existing power plants,
there would be no train, marine, or
truck traffic associated with fuel and
sorbent delivery. No combustion ash
would be generated and there would be
no truck traffic to remove ash from the
site. Consequently, impacts related to
traffic noise and disruptions would be
minimized. Air emissions would be
expected to increase compared with
historical levels because of the
operation of the combined cycle facility
in addition to the existing Northside
units operating at the same or higher
capacity factors. Therefore, air
emissions under this scenario would
generally be greater than those for the
proposed project. Changes in
concentrations of pollutants in the
ambient air would depend on the
location and project-specific nature of
the facility (e.g., stack height and exit
temperature and velocity). Impacts to
cultural resources could be less if there
were less disruption to construct
conveyors and other facilities on
previously undisturbed land;
conversely, impacts could be greater if
more onsite and/or offsite land were
disturbed because of a need to construct
or upgrade a pipeline supplying natural
gas to the facility.

Under the third scenario, in which
JEA would purchase electricity from
other utilities to meet JEA’s projected
demand, there would be no change in
current environmental conditions at the
site, and the impacts would remain
unchanged from the baseline
conditions. It is possible that existing
Units 1 and 3 would operate at capacity
factors greater than historical levels if
JEA were unable to purchase sufficient
electricity from other utilities.
Consequently, annual air emissions and
groundwater consumption would
increase. In addition, some impacts to
resources could result in the
geographical area of the other utilities,
particularly if a new facility were built
to meet the JEA demand or if additional
fuel were transported to the other site or
sites to generate additional electricity.
The level of any such impacts would
depend on the project-specific
characteristics of any facility
construction, the fuel required by the
facility, and the affected resources in the
area.

Environmentally Preferred Alternative

The environmentally preferred
alternative would likely be the first

scenario under the no-action alternative.
This scenario is nearly identical to the
proposed project [e.g., in both cases
there would be a 10% reduction in
annual stack emissions of each of 3
pollutants (SO, NOx, and particulate
matter) from Northside Generating
Station and a 10% reduction in the total
annual groundwater consumption of the
station]. Consequently, under the first
scenario, environmental impacts would
be very similar to those of the proposed
project except that there could be less
train traffic and more ship and barge
traffic to deliver the fuel because more
of the solid fuel used could be
petroleum coke. Assuming that there
would be fewer train trips, the potential
impacts associated with train noise,
vibration, and blocked crossings would
be reduced under the first scenario.

Under the second scenario of the no-
action alternative, even though air
emissions of most pollutants from the
combined cycle facility alone would be
less than corresponding emissions from
a CFB combustor alone, the emissions
from the existing oil-fired units would
result in greater overall emissions
compared to those of the proposed
project. This environmental drawback
would tend to outweigh the scenario’s
environmental benefits (e.g., no train-,
ship and barge-, or truck-related noise
from traffic associated with fuel and
sorbent delivery or ash removal).

The third scenario of the no-action
alternative would not result in
reductions of atmospheric emissions or
groundwater use at Northside
Generating Station. Moreover, there
could be potential impacts from
construction activities or changes in
operations at the other utilities
providing electricity to JEA if the
electricity were not already available.
Therefore, this scenario is not
considered the environmentally
preferred alternative.

Comments on the Final EIS

DOE received comments from the
Marine Mammal Commission; the
Florida Department of Transportation;
the Florida Department of State,
Division of Historical Resources; the
United States Environmental Protection
Agency (EPA), Region 4; and a member
of the local community.

The Marine Mammal Commission
expressed concern about potential harm
to northern right whales from collisions
with ocean-going vessels, and
recommended that DOE consult with
the National Marine Fisheries Service to
assess what mitigation measures might
be needed to protect northern right
whales from injuries due to project-
related vessel traffic. The Commission
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also expressed concern about potential
harm to manatees during routine
delivery of fuel to the plant, and
recommended that DOE consult with
the U.S. Fish and Wildlife Service to
determine whether the use of propeller
guards should be required to protect
manatees.

In regard to the protection of northern
right whales from collisions with
project-related vessels, approximately
50 to 60 ocean-going vessels are
expected to deliver solid fuel, fuel oil,
and limestone to Northside Generating
Station annually after both units are
repowered. In comparison, about 65
vessels delivered fuel oil to the station
in 1998. However, some of these vessels
were smaller river barges that did not
enter into the Atlantic Ocean, which
contains critical habitat for northern
right whales from the shoreline out to as
far as 15 nautical miles. As an upper-
bound estimate, the annual increase in
traffic in the Atlantic Ocean after both
units are repowered would be about 50
vessels, which is less than 2.5% of the
2,047 round-trips made by vessels
traveling between the St. Johns River
and the Atlantic Ocean in 1999. The
ocean-going vessels are not expected to
travel at speeds greater than about 12
knots. Because (1) the trips (about 1 per
week) would be relatively infrequent,
(2) the number of trips would be a small
percentage of current traffic, and (3) the
vessels would travel slower than the
threshold speed of 14 knots above
which most serious injuries to whales
occur, no mitigation measures would be
necessary to protect northern right
whales from collisions with project-
related vessels. Staff with the National
Marine Fisheries Service have
concurred with this assessment.

In regard to the use of propeller
guards to protect manatees from vessels
delivering fuel to Northside Generating
Station, currently propeller guards are
not used on vessels in the St. Johns
River. However, with the
implementation of the mitigation
measures discussed in the EIS (e.g., the
dock design would allow sufficient
space between vessels and the dock
structure such that manatees could
easily avoid being trapped), it is
unlikely that the proposed project
would cause harm to a significant
number of manatees, even without
propeller guards on project-related
vessels. Staff with the U.S. Fish and
Wildlife Service have concurred with
this assessment.

The Florida Department of
Transportation stated that the project
may have a direct impact on the State
Transportation System and requested
that JEA submit all site plans and access

plans to the Jacksonville permit
engineer. JEA has contacted the
Jacksonville permit engineer cited in the
comment and both parties agree that,
because project-related construction
would not occur along Heckscher Drive
and because the only access for
construction personnel would be
located at the New Berlin Road entrance
to the facility, JEA is not required to
submit site plans and access plans for
the proposed project to the Florida
Department of Transportation.

The Florida Department of State,
Division of Historical Resources stated
that the JEA EIS addresses their
concerns in regard to the potential
impact on historic properties listed, or
eligible for listing, in the National
Register of Historic Places. The Division
of Historical Resources also stated their
opinion that no historic resources
would be affected by the proposed
action.

The U.S. EPA, Region 4, stated that
their initial comments/concerns on the
draft EIS have been satisfactorily
addressed and that they appreciate the
mitigation measures that JEA has agreed
to employ in order to address potential
impacts. EPA further stated that they
continue to have environmental
concerns about potential process
releases and project impacts. DOE
believes that by implementing the
mitigation measures described in this
Record of Decision it will address EPA’s
concerns.

A member of the local community
expressed concerns regarding
groundwater use, particulate emissions,
and construction worker safety.
Regarding groundwater use, as
discussed above under Water Resources,
JEA has committed to a 10% reduction
in total annual groundwater
consumption at Northside Generating
Station after Units 1 and 2 are
repowered (as compared to 1996 levels).
Similarly for particulate emissions (see
Air Quality above), JEA has established
a target of a 10% reduction in annual
stack emissions of particulate matter
from Northside Generating Station
(Units 1, 2, and 3), as compared to
emissions during a recent typical 2-year
operating period (1994-95) of the
station (Units 1 and 3). These reductions
are to be accomplished while increasing
the total annual energy output of the
station. In regard to the concerns
expressed about construction worker
safety, DOE believes that this concern
reflects an accident that occurred in July
2000, while JEA was constructing (at its
own risk) the solid fuel storage dome
associated with the proposed project. In
the response to the accident, JEA
completed a root cause analysis to

ensure that worker safety is not
compromised. The analysis concluded
that wind speeds during the incident
exceeded the design threshold of the
dome anchoring system during
construction. Consequently, the
construction process has been
redesigned to use additional anchors
and to delay installation of most of the
dome covering until after the entire
structural frame is permanently
anchored.

Decision

DOE will implement the proposed
action of providing approximately $73
million in cost-shared federal funding
support to design, construct, and
demonstrate the CFB technology
proposed by JEA. The project is
intended to demonstrate the combined
removal of SO,, NOx, and particulate
matter in a promising technology that is
ready to be commercialized within the
range that is most desired by utilities
(250 to 400 MW). The project is
expected to generate sufficient data from
design, construction, and operation to
allow private industry to assess the
potential for commercial application of
the CFB technology. This decision to
provide cost-shared funding for the
proposed project was made after careful
review of the potential environmental
impacts, as analyzed in the EIS.

Mitigation Action Plan

In accordance with § 1021.331(a) of
the DOE NEPA regulations, DOE will
prepare a Mitigation Action Plan that
addresses mitigation commitments
expressed in this ROD. Copies of the
Mitigation Action Plan may be obtained
from Dr. Jan Wachter, NEPA Document
Manager, U.S. Department of Energy,
National Energy Technology Laboratory,
626 Cochrans Mill Road, Pittsburgh, PA
15236, telephone: (412) 386—4809.

Issued in Washington, D.C., on this 29th
day of November, 2000.

Robert S. Kripowicz,
Acting Assistant Secretary for Fossil Energy.
[FR Doc. 00-31160 Filed 12—-6—-00; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Golden Field Office; Fiscal Year 2001
Broad Based Solicitation for
Submission of Financial Assistance
Applications Involving Research,
Development and Demonstration

AGENCY: Department of Energy.

ACTION: Issuance of the Fiscal Year 2001
Broad Based Solicitation for Submission
of Financial Assistance Applications
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Involving Research, Development and
Demonstration.

SUMMARY: The U.S. Department of
Energy (DOE) is announcing its
intention to issue the Fiscal Year 2001
Broad Based Solicitation for Submission
of Financial Assistance Applications
Involving Research, Development and
Demonstration (herein referred to as
Broad Based Solicitation), DE-PS36—
01G0O90000.

DATES: Supplemental Announcements
to the Broad Based Solicitation will be
issued throughout the year. Each
Supplemental Announcement will
contain technology specific information,
anticipated programmatic funding
levels, any specific eligibility
requirements, any specific application
instructions, evaluation criteria, any
cost sharing requirements, Program
Policy Factors, application deadlines,
and any other requirements specific to
obtaining Financial Assistance Awards.
ADDRESSES: Copies of the Fiscal Year
2001 Broad Based Solicitation,
consisting of the first part and all
Supplemental Announcements, will be
posted on the DOE Golden Field Office
Home Page at http://
www.golden.doe.gov/
businessopportunities.html, under
“Solicitations.”

SUPPLEMENTARY INFORMATION: Under this
announcement, the U.S. Department of
Energy (DOE) is announcing its
intention to issue the Fiscal Year 2001
Broad Based Solicitation for Submission
of Financial Assistance Applications
Involving Research, Development and
Demonstration (herein referred to as
Broad Based Solicitation), DE-PS36—
01G0O90000. The Broad Based
Solicitation expresses the Department of
Energy (DOE), Office of Energy
Efficiency and Renewable Energy’s
(EERE), continuing interest in receiving
Applications for Financial Assistance
Awards (Grants and Cooperative
Agreements) in support of renewable
energy and energy efficiency basic
research, applied research, cooperative
demonstrations, and related activities.
The Broad Based Solicitation will
consist of two parts: the first part which
establishes guidelines and requirements
for submitting Applications in response
to individual Supplemental
Announcements; the second part will
consist of individual Supplemental
Announcements and will be specific to
designated technology areas of interest.
These individual Supplemental
Announcements will contain
technology specific information,
anticipated programmatic funding
levels, any specific eligibility

requirements, any specific application
instructions, evaluation criteria, any
cost sharing requirements, application
deadlines, and any other requirements
specific to obtaining Financial
Assistance Awards. The Broad Based
Solicitation, consisting of the first part
and all Supplemental Announcements,
will be posted on the DOE Golden Field
Office Home Page at http://
www.golden.doe.gov/
businessopportunities.html, under
“Solicitations.”

DOE intends to issue Supplemental
Announcements to this document
throughout Fiscal Year 2001. Each
Supplemental Announcement will be
posted on the Golden Field Office Home
Page. A notice to release Supplemental
Announcements will be published in
the Federal Register and, if appropriate,
in the Commerce Business Daily or
other publications. Any application that
is submitted in response to this Broad
Based Solicitation must also be in direct
response to a specific Supplemental
Announcement.

FOR FURTHER INFORMATION CONTACT: All
questions concerning the Broad Based
Solicitation must be submitted in
writing to: Ruth E. Adams, DOE Golden
Field Office, 1617 Cole Boulevard,
Golden, CO 80401-3393 or transmitted
via facsimile to Ruth E. Adams at (303)
275-4788, or electronically to
ruth_adams@nrel.gov. Responses to
questions will be made by Amendment
to this Broad Based Solicitation and
posted on the DOE Golden Field Office
Home Page. Questions specific to
individual Supplemental
Announcements should be directed to
the point of contact indicated in the
Supplemental Announcement, and
answers will be posted as Amendments
to the Supplemental Announcement on
the Golden Field Office Home Page.
Issued in Golden, Colorado, on November
22, 2000.
Jerry L. Zimmer,

Director, Office of Acquisition and Financial
Assistance.

[FR Doc. 00-31161 Filed 12—-6-00; 8:45 am]
BILLING CODE 6450-01-U

DEPARTMENT OF ENERGY

Office of Science; Continuation of
Solicitation for the Office of Science
Financial Assistance Program—Notice
01-01

AGENCY: Department of Energy.

ACTION: Annual notice of continuation
of availability of grants and cooperative
agreements.

SUMMARY: The Office of Science of the
Department of Energy hereby announces
its continuing interest in receiving grant
applications for support of work in the
following program areas: Basic Energy
Sciences, High Energy Physics, Nuclear
Physics, Advanced Scientific
Computing, Fusion Energy Sciences,
Biological and Environmental Research,
and Energy Research Analyses. On
September 3, 1992, (57 FR 40582), DOE
published in the Federal Register the
Office of Energy Research Financial
Assistance Program (now called the
Office of Science Financial Assistance
Program), 10 CFR part 605, Final Rule,
which contained a solicitation for this
program. Information about submission
of applications, eligibility, limitations,
evaluation and selection processes and
other policies and procedures are
specified in 10 CFR part 605.

DATES: Applications may be submitted
at any time in response to this Notice of
Availability.

ADDRESSES: Applications must be sent
to: Director, Grants and Contracts
Division, Office of Science, SC-64, U.S.
Department of Energy, 19901
Germantown Road, Germantown, MD
20874-1290. When preparing
applications, applicants should use the
Office of Science Financial Assistance
Program Application Guide and Forms
located on the World Wide Web at http:/
/www.science.doe.gov/production/
grants/grants.html. Applicants without
Internet access may call 301-903-5212
for information.

SUPPLEMENTARY INFORMATION: This
notice is published annually and
remains in effect until it is succeeded by
another issuance by the Office of
Science, usually published after the
beginning of the fiscal year. This annual
Notice 01-01 succeeds Notice 00-01,
which was published November 5,
1999.

It is anticipated that approximately
$400 million will be available for grant
and cooperative agreement awards in
FY 2001. The DOE is under no
obligation to pay for any costs
associated with the preparation or
submission of an application. DOE
reserves the right to fund, in whole or
in part, any, all, or none of the
applications submitted in response to
this Notice.

In addition, the following program
descriptions are offered to provide more
in-depth information on scientific and
technical areas of interest to the Office
of Science:

1. Basic Energy Sciences

The Basic Energy Sciences (BES)
program supports fundamental research
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in the natural sciences and engineering
leading to new and improved energy
technologies and to understanding and
mitigating the environmental impacts of
energy technologies. The science areas
and their objectives are as follows:

(a) Materials Sciences

The objective of this program is to
increase the understanding of
phenomena and properties important to
materials behavior that will contribute
to meeting the needs of present and
future energy technologies. It is
comprised of the subfields metallurgy,
ceramics, condensed matter physics,
materials chemistry, and related
disciplines where the emphasis is on
the science of materials.

Program Contact: (301) 903-3427.

(b) Chemical Sciences

The objective of this program is to
expand, through support of basic
research, knowledge of various areas of
chemistry, chemical engineering and
atomic molecular and optical physics
with a goal of contributing to new or
improved processes for developing and
using domestic energy resources in an
efficient and environmentally sound
manner. Disciplinary areas where
research is supported include atomic
molecular and optical physics; physical,
inorganic and organic chemistry;
chemical physics; photochemistry;
radiation chemistry; analytical
chemistry; separations science; actinide
chemistry; and chemical engineering
sciences.

Program Contact: (301) 903-5804.
(c) Engineering Research

This program’s objectives are: (1) To
extend the body of knowledge
underlying current engineering practice
in order to open new ways for
enhancing energy savings and
production, prolonging useful
equipment life, and reducing costs
while maintaining output performance,
and environmental quality; and (2) to
broaden the technical and conceptual
base for solving future engineering
problems in the energy technologies.
Long-term research topics of current
interest include: foundations of
bioprocessing of fuels and energy
related wastes, micro- and nano-scale
energy transport, fracture mechanics,
fundamental studies of multiphase
flows and heat transfer, robotics and
intelligent machines, nanotechnology,
and diagnostics and control for plasma
processing of materials.

Program Contact: (301) 903—-3427.

(d) Geosciences

The goal of this program is to develop
a quantitative and predictive
understanding of those geologic
processes related to energy and
environmental quality. The emphasis is
on disciplinary areas of geophysics,
geomechanics, hydrogeology and
geochemistry with a focus on the upper
levels of the earth’s crust. Particular
emphasis is on rock-fluid systems and
interactions emphasizing processes
taking place at the atomic and molecular
scale. Specific topical areas receiving
emphasis include: High resolution
geophysical imaging; rock physics,
physics of fluid transport, and
fundamental properties and interactions
of rocks, minerals, and fluids.

Program Contact: (301) 903-5804.

(e) Energy Biosciences

The primary objective of this program
is to generate the fundamental
understanding of biological mechanisms
in the areas of botanical and
microbiological sciences that will
support technological developments
related to DOE’s mission. The research
serves as the basic information
foundation with respect to an
environmentally responsible renewable
resource production for fuels and
chemicals, microbial conversions of
renewable materials and biological
systems for the conservation of energy.
This program has special requirements
for the submission of preapplications,
when to submit, and the length of the
applications. Applicants are encouraged
to contact the program regarding these
requirements.

Program Contact: (301) 903—-2873.

2. High Energy and Nuclear Physics

This program supports about 90% of
the U.S. efforts in high energy and
nuclear physics. The objectives of these
programs are indicated below:

(a) High Energy Physics

The primary objectives of this
program are to understand the ultimate
structure of matter in terms of the
properties and interrelations of its basic
constituents, and to understand the
nature and relationships among the
fundamental forces of nature. The
research falls into three broad
categories: Experimental research,
theoretical research, and technology
R&D in support of the high energy
physics program.

Program Contact: (301) 903—3624.

(b) Nuclear Physics (Including Nuclear
Data Program)

The primary objectives of this
program are an understanding of the

interactions and structures of atomic
nuclei and nuclear matter at the most
elementary level possible, and an
understanding of the fundamental forces
of nature as manifested in nuclear
matter.

Program Contact: (301) 903-3613.

3. Advanced Scientific Computing
Research

This program fosters and supports
fundamental research in advanced
computing research (applied
mathematics, computer science and
networking), and operates
supercomputer, networking, and related
facilities to enable the analysis,
modeling, simulation, and prediction of
complex phenomena important to the
Department of Energy.

Mathematical, Information, and
Computational Sciences

This subprogram supports a spectrum
of fundamental research in applied
mathematical sciences, computer
science, and networking from basic
through prototype development. Results
of these efforts are used to form
partnerships with users in scientific
disciplines to validate the usefulness of
the ideas and to develop them into
tools. Testbeds on important
applications for DOE are supported by
this subprogram. Areas of particular
focus are:

Applied Mathematics: Research on
the underlying mathematical
understanding and numerical
algorithms to enable effective
description and prediction of physical
systems such as fluids, magnetized
plasmas, or protein molecules. This
includes, for example, methods for
solving large systems of partial
differential equations on parallel
computers, techniques for choosing
optimal values for parameters in large
systems with hundreds to hundreds of
thousands of parameters, improving our
understanding of fluid turbulence, and
developing techniques for reliably
estimating the errors in simulations of
complex physical phenomena.

Computer Science: Research in
computer science to enable large
scientific applications through advances
in massively parallel computing such as
very lightweight operating systems for
parallel computers, distributed
computing such as development of the
Parallel Virtual Machine (PVM) software
package which has become an industry
standard, and large scale data
management and visualization. The
development of new computer and
computational science techniques will
allow scientists to use the most
advanced computers without being
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overwhelmed by the complexity of
rewriting their codes every 18 months.

Networking: Research in high
performance networks and information
surety required to support high
performance applications—protocols for
high performance networks, methods for
measuring the performance of high
performance networks, and software to
enable high speed connections between
high performance computers and
networks. The development of high
speed communications and
collaboration technologies will allow
scientists to view, compare, and
integrate data from multiple sources
remotely.

Program Contact: (301) 903-5800.

4. Fusion Energy Sciences

The mission of the Fusion Energy
Sciences program is to advance plasma
science, fusion science, and fusion
technology and, thereby the knowledge
base needed for an economically and
environmentally attractive fusion energy
source. The Office of Fusion Energy
Sciences (OFES) supports basic and
applied research, encourages technical
connectivity with the broader U.S.
science community, and uses
international collaboration to
accomplish this mission.

(a) Research Division

This Division seeks to develop the
physics knowledge base needed to
advance the Fusion Energy Sciences
program toward its goals. Research into
physics issues associated with medium
to large-scale confinement devices is
essential to studying conditions relevant
to the production of fusion energy.
Experiments on this scale of devices are
used to explore the limits of specific
confinement concepts, as well as study
associated physical phenomena.
Specific areas of interest include: (1)
Reducing plasma energy and particle
transport at high densities and
temperatures, (2) understanding the
physical laws governing confinement of
high pressure plasmas, (3) investigating
plasma wave interactions, and (4)
studying and controlling impurity
particle transport and exhaust in
plasmas.

Research is also carried out in the
following areas: (1) Basic plasma
science research directed at furthering
the understanding of fundamental
processes in plasmas; (2) theoretical
research to provide the understanding of
fusion plasmas necessary for
interpreting results from present
experiments, planning future
experiments, and designing future
confinement devices; (3) critical data on
plasma properties, atomic physics and

new diagnostic techniques for support
of confinement experiments; (4)
supporting research on innovative
confinement concepts; and (5) research
on issues that support the development
of Inertial Fusion Energy, for which
target development is carried out by the
Office of Defense Programs in the
Department of Energy’s National
Nuclear Security Agency.

Program Contact: (301) 903—4095.

(b) Facilities and Enabling Technologies
Division

This Division is responsible for
overseeing the facility operations and
enabling research and development
activity budgets within the OFES. Grant
program opportunities are in the
enabling research and development
activity. (Grants for scientific use of the
facilities operated/maintained by this
Division should be addressed to the
Research Division.) The enabling
technologies program supports the
advancement of fusion science in the
nearer-term by carrying out research on
technological topics that: (1) Enable
domestic experiments to achieve their
full performance potential and scientific
research goals; (2) permit scientific
exploitation of the performance gains
being sought from physics concept
improvements; (3) allow the U.S. to
enter into international collaborations
gaining access to experimental
conditions not available domestically;
and (4) explore the science underlying
these technological advances.

The enabling technologies program
supports pursuit of fusion energy
science for the longer-term by
conducting research aimed at innovative
technologies, designs and materials to
point toward an attractive fusion energy
vision and affordable pathways for
optimized fusion development.

Program Contact: (301) 903—-3068.

5. Biological and Environmental
Research Program

For over 50 years the Biological and
Environmental Research (BER) Program
has been investing to advance
environmental and biomedical
knowledge connected to energy. The
BER program provides fundamental
science to underpin the business thrusts
of the Department’s strategic plan.
Through its support of peer-reviewed
research at national laboratories,
universities, and private institutions,
the program develops the knowledge
needed to identify, understand, and
anticipate the long-term health and
environmental consequences of energy
production, development, and use.

(a) Life Sciences Research

Research is focused on using DOE’s
unique resources and facilities to
develop fundamental biological
information and advanced technologies
to understand and mitigate potential
health effects of energy development,
energy use, and waste cleanup. The
objectives are: (1) To create and apply
new technologies and resources in
sequencing, comparative genomics, and
bioinformatics to characterize the
human genome; (2) to develop and
support DOE national user facilities for
use in fundamental structural biology;
(3) to use model organisms to
understand human genome
organization, human gene function and
control, and the functional relationships
between human genes and proteins; (4)
to characterize and exploit the genomes
and diversity of microbes with potential
relevance for energy, bioremediation, or
global climate; (5) to understand and
characterize the risks to human health
from exposures to low levels of
radiation; and (6) to anticipate and
address ethical, legal, and social
implications arising from genome
research.

Program Contact: (301) 903-5468.

(b) Medical Applications and
Measurement Science

The research is designed to develop
beneficial applications of nuclear and
other energy-related technologies for
medical diagnosis and treatment. The
research is directed at discovering new
applications of radiotracer agents for
medical research as well as for clinical
diagnosis and therapy. A major
emphasis is placed on application of the
latest concepts and developments in
genomics, structural biology,
computational biology, and
instrumentation. Much of the research
seeks breakthroughs in noninvasive
imaging technologies such as positron
emission tomography. The measurement
science activities focus on research in
the basic science of chemistry, physics
and engineering as applied to
bioengineering.

Program Contact: (301) 903-3213.

(c) Environmental Remediation

The research is primarily focused on
the fundamental biological, chemical,
geological, and physical processes that
must be understood for the development
and advancement of new, effective, and
efficient processes for the remediation
and restoration of the Nation’s nuclear
weapons production sites. Priorities of
this research are bioremediation and
operation of the William R. Wiley
Environmental Molecular Sciences
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Laboratory (EMSL). Bioremediation
activities are centered on the Natural
and Accelerated Bioremediation
Research (NABIR) program, a basic
research program focused on
determining the conditions under which
bioremediation will be a reliable,
efficient, and cost-effective technique.
This subprogram also includes basic
research in support of pollution
prevention, sustainable technology
development and other fundamental
research to address problems of
environmental contamination.
Program Contact: (301) 903-3281.

(d) Environmental Processes

The program seeks to understand the
basic physical, chemical, and biological
processes of the Earth’s atmosphere,
land, and oceans and how these
processes may be affected by energy
production and use. The research is
designed to provide data that will
enable an objective assessment of the
potential for and consequences of global
warming at global and regional scales.
The program is comprehensive with an
emphasis on understanding and
simulating the radiation balance from
the surface of the Earth to the top of the
atmosphere (including the effect of
clouds, water vapor, trace gases, and
aerosols) and on enhancing the
quantitative models necessary to predict
possible climate change at global and
regional scales.

The Climate Change Technology
(CCT) research seeks the understanding
necessary to exploit the biosphere’s
natural carbon sequestration processes
to enhance the sequestration of carbon
dioxide in terrestrial systems and the
ocean and to understand its potential
environmental implications. The CCT
includes research that can lead to the
development of approaches to reduce or
overcome the environmental and
biological factors or processes that limit
the sequestration of carbon in these
systems to enhance the net
sequestration of carbon in terrestrial and
ocean systems. The research includes
studies on terrestrial and ocean carbon
sequestration and disposal, including
research to modify the carbon
sequestration capacity and rate by
marine and terrestrial organisms and to
understand the potential environmental
implications of purposeful policies
intended to enhance the natural
sequestration of carbon in terrestrial and
marine systems and/or dispose of
carbon by deep ocean injection.

Program Contact: (301) 903-3281.

6. Energy Research Analyses

This program supports energy
research analyses of the Department’s

basic and applied research activities.
Specific objectives include assessments
to identify any duplication or gaps in
scientific research activities, and
impartial and independent evaluations
of scientific and technical research
efforts. Consistent with these overall
objectives, this program conducts
numerous research studies to assess
directions in science and to identify and
assess new and improved approaches to
science management.

Program Contact: (202) 586—9942.

7. Experimental Program To Stimulate
Competitive Research (EPSCoR)

The objective of the EPSCoR program
is to enhance the capabilities of EPSCoR
states to conduct nationally competitive
energy-related research and to develop
science and engineering manpower to
meet current and future needs in
energy-related fields. This program
addresses basic research needs across all
of the Department of Energy research
interests. Research supported by the
EPSCoR program is concerned with the
same broad research areas addressed by
the Office of Science programs that are
described in this notice. The EPSCoR
program is restricted to applications,
which originate in nineteen states
(Alabama, Alaska, Arkansas, Idaho,
Kansas, Kentucky, Louisiana, Maine,
Mississippi, Montana, Nebraska,
Nevada, North Dakota, Oklahoma, South
Carolina, South Dakota, Vermont, West
Virginia, and Wyoming) and the
commonwealth of Puerto Rico. It is
anticipated that only a limited number
of new competitive research grants will
be awarded under this program subject
to the availability of funds.

Program Contact: (301) 903-3427.

Issued in Washington, DC on: November
30, 2000.

John Rodney Clark,

Associate Director of Science for Resource
Management.

[FR Doc. 00-31159 Filed 12—-6-00; 8:45 am]
BILLING CODE 6450-01-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-113-000]

Algonquin Gas Company; Notice of
Proposed Changes in FERC Gas Tariff

December 1, 2000.

Take notice that on November 22,
2000, Algonquin Gas Transmission
Company (Algonquin) tendered for
filing as part of its FERC Gas Tariff,
Fourth Revised Volume No. 1, Third
Revised Sheet No. 707 and First Revised

Sheet No. 708, to be effective on January
1, 2001.

Algonquin states that the purpose of
this filing is to revise the phone number
of the person to whom complaints
should be directed regarding
Algonquin’s compliance with the
Commission’s gas marketing affiliate
rules and to provide for the posting on
Algonquin’s Internet Web site of
information regarding shared operating
employees and shared facilities, as well
as any physical office space barriers and
card key protections that may be
necessitated by virtue of shared office
space, consistent with Commission
precedent.

Algonquin states that copies of its
filing has been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—208—-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31130 Filed 12—6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

[Docket No. RP01-114-000]

Algonquin LNG, Inc.; Notice of
Proposed Changes in FERC Gas Tariff

December 1, 2000.
Take notice that on November 22,
2000, Algonquin LNG, Inc. (ALNG)
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tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
Third Revised Sheet No. 82, to be
effective on January 1, 2001.

ALNG states that the purpose of this
filing is to revise the phone number of
the person to whom complaints should
be directed regarding ALNG’s
compliance with the Commission’s gas
marketing affiliate rules and to provide
for the posting on ALNG’s Internet Web
site of information regarding shared
operating employees and shared
facilities, as well as any physical office
space barriers and card key protections
that may be necessitated by virtue of
shared office space, consistent with
Commission precedent.

ALNG states that copies of its filing
have been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—-208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31131 Filed 12—6-00; 8:45 am|]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-414-000]

Consumers Energy Company Michigan
Electric Transmission Company;
Notice of Filing

November 30, 2000.

Take notice that on November 13,
2000, Consumers Energy Company
(Consumers) and Michigan Electric
Transmission Company (Michigan
Transco), tendered for filing a Michigan
Transco Open Access Transmission
Tariff (OATT) which is to supersede, for
the most part, Consumers’ OATT
(Consumers FERC Electric Tariff No. 6).
The revision is to reflect the proposed
transfer of Consumer’s transmission
assets to Michigan Transco. Copies of
the filing were served upon all
customers under Consumers’ OATT and
upon the Michigan Public Service
Commission.

Consumers and Michigan Transco
request that the filed OATT be allowed
to take effect on the date of the transfer
of those assets, expected to occur
approximately February 1, 2001.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions and
protests should be filed on or December
8, 2000. Protests will be considered by
the Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www.ferc.fed.us/
online/rims.htm (call 202-208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www ferc.fed.us/efi/doorbell.htm.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-31125 Filed 12—-6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-116-000]

East Tennessee Natural Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

December 1, 2000.

Take notice that on November 22,
2000, East Tennessee Natural Gas
Company (East Tennessee) tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, Fourth
Revised Sheet No. 170, to be effective on
January 1, 2001.

East Tennessee states that the purpose
of this filing is to revise the phone
number of the person to whom
complaints should be directed regarding
East Tennessee’s compliance with the
Commission’s gas marketing affiliate
rules and to provide for the posting on
East Tennessee’s Internet Web site of
information regarding shared operating
employees and shared facilities, as well
as any physical office space barriers and
card key protections that may be
necessitated by virtue of shared office
space, consistent with Commission
precedent.

East Tennessee states that copies of its
filing have been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—-208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
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on the Commission’s web site at http:/
/www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31133 Filed 12-6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-1053-004]

Maine Public Service Company; Notice
of Filing

December 1, 2000.

Take notice that on November 3,
2000, Maine Public Service Company
(MPS), tendered for filing Original Sheet
No. 196 inadvertently omitted from the
open access transmission tariff filed
with the Commission on October 13,
2000.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or December 11,
2000. Protests will be considered by the
Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www.ferc.fed.us/
online/rims.htm (call 202—208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, http://www/
ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31128 Filed 12—6-00; 8:45 am|]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-115-000]

Maritimes & Northeast Pipeline, L.L.C.;
Notice of Proposed Changes in FERC
Gas Tariff

December 1, 2000.

Take notice that on November 22,
2000, Maritimes & Northeast Pipeline,
L.L.C.; (Maritimes) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, First Revised Sheet No.
301, to be effective on January 1, 2001.

Maritimes states that the purpose of
this filing is to revise the title of the
person to whom complaints should be
directed regarding Maritimes’
compliance with the Commission’s gas
marketing affiliate rules and to provide
for the posting on Maritimes’ Internet
Web site of information regarding
shared operating employees and shared
facilities, as well as any physical office
space barriers and card key protections
that may be necessitated by virtue of
shared office space, consistent with
Commission precedent.

Maritimes states that copies of its
filing have been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims. htm (call 202—-208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.200(a)(1)(iii) and the instructions on
the Commission’s web site at http://
www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31132 Filed 12—-6—00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL01-16-000]

Pontook Operating Limited
Partnership, Complainant, v. Public
Service Company of New Hampshire,
Respondent; Notice of Complaint

December 1, 2000.

Take notice that on November 30,
2000, Pontook Operating Limited
Partnership (Pontook) filed a complaint
and request for relief under section 206
of the Federal Power Act (FPA), 16
U.S.C. § 824€(2000), alleging that its
transmission agreement with PSNH
subjects it to unjust and unreasonable
transmission rates in violation of section
205 of the FPA and the Commission’s
transmission pricing policies.

Pontook requests that the Commission
(1) terminate its transmission agreement
with PSNH effective November 1, 2000,
or in the alternative, terminate its
transmission agreement with PSNH
effective immediately; (2) allow it to
take transmission service under the New
England Power Pool (NEPOOL) Open
Access Transmission Tariff and
Northeast Utilities’ (NU) Open Access
Transmission Tariff; and (3) order PSNH
to refund to Pontook all transmission
charges that Pontook paid pursuant to
the Transmission agreement since the
Commission’s 1992 order approving
PSNH’s merger with NU; or in the
alternative, order PSNH to refund to
Pontook transmission charges that
PSNH collected improperly from
Pontook purportedly pursuant to the
Transmission Agreement since (a) the
Commission’s May 1996 issuance of
Order No. 888, or (b) the December 1996
filing of the NEPOOL Tariff, or (c)
November 1, 2000—the natural
termination date of the transmission
agreement between Pontook and PSNH.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions or protests
must be filed on or before December 20,
2000. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
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Public Reference Room. This filing may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202-208-2222) for assistance. Answers
to the complaint shall also be due on or
before December 20, 2000. Comments
and protests may be filed electronically
via the internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site at http://www.ferc.fed.us/efi/
doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31163 Filed 12—6-00; 8:45 am|]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP93-148-001, et al.]

Sea Robin Pipeline Company; Notice
of Compliance Filing

December 1, 2000.

Take notice that on November 6,
2000, Sea Robin Pipeline Company (Sea
Robin) tendered for filing, as part of its
FERC Gas Tariffs, First Revised Volume
No. 1 and Original Volume No.2,
revised tariff sheets to comply with
ordering paragraph (A) of the Federal
Energy Regulatory Commission’s April
1, 1993, Order Approving Abandonment
in the referenced dockets. Sea Robin’s
tariff sheets reflect cancellation of Rate
Schedules X-14, X-15, X-16, X-17, X—
21, X-24, X-27, X-28, and X-32.

Sea Robin states that a copy of this
filing is available for public inspection
during regular business hours at Sea
Robin’s office at 5444 Westheimer Road,
Houston, Texas 77056-5036. In
addition, copies of this filing are being
served on parties to the proceeding and
appropriate state regulatory agencies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Sections 385.211
and 384.214 of the Commission’s Rules
of Practices and Procedures. All such
motions or protests must be filed not
later than December 13, 2000. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference

Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—208-2222 for
assistance). Applicant’s designated
contact person is Anna Cochrane at
202-293-5794. Comments and protests
may be filed electronically via the
internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,
Secretary.

[FR Doc. 00-31126 Filed 12—-06—-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER01-41-000; ER01-42—-000]

Sithe Fore River Development LLC and
Sithe Mystic Development LLC; Notice
of Issuance of Order

December 1, 2000.

Sithe Fore River Development LLC
and Sithe Mystic Development LLC
(together, “Applicants”) submitted for
filing rate schedules under which
Applicants will engage in wholesale
electric power and energy transactions
at market-based rates. Applicants also
requested waiver of various Commission
regulations. In particular, Applicants
requested that the Commission grant
blanket approval under 18 CFR part 34
of all future issuances of securities and
assumptions of liability by Applicants.

On November 29, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Applicants should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 358.211
and 385.214).

Absent a request for hearing within
this period, Applicants are authorized to
issue securities and assume obligations
or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purpose of the Applicants, and

compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Applicants’ issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is
December 29, 2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, N.E.,
Washington, D.C. 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

David P. Boergers,

Secretary.

[FR Doc. 00-31123 Filed 12—6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-3760-000]

Southern Company Energy Marketing
L.P., et al.; Notice of Issuance of Order

December 1, 2000.

Southern Company Energy Marketing
L.P., et al. (SCEM) submitted for filing
a rate schedule under which SCEM will
engage in wholesale electric power and
energy transactions at market-based
rates. SCEM also requested waiver of
various Commission regulations. In
particular, SCEM requested that the
Commission grant blanket approval
under 18 CFR part 34 of all future
issuances of securities and assumptions
of liability by SCEM.

On November 21, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by SCEM should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214).

Absent a request for hearing within
this period, SCEM is authorized to issue
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securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of SCEM’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is
December 21, 2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

David P. Boergers,

Secretary.

[FR Doc. 00-31124 Filed 12—-6—00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00-553-002]

Transcontinental Gas Pipe Line
Corporation; Notice of Compliance
Filing

December 1, 2000.

Take notice that on November 22,
2000, Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, certain
pro forma revised tariff sheets to comply
with the Commission’s Order issued on
October 27, 2000 in Docket Nos. RM 96—
1-14 and RP00-553-000.

Transco states that the purpose of the
instant filing is to comply with the
Commission’s October 27 Order in the
referenced dockets to file tariff sheets
within 30 days of the order describing
how imbalance netting and trading will
be performed on the Transco system
when such trading becomes operational.
Transco anticipates that it will propose
to implement, among other things,
imbalance netting and trading when it
files to revise its tariff to reflect its new,
state of the art, internet-based, service
delivery computer system, 1Linesm.
This new computer system will replace

Transco’s current computer system and
therefore, the pro forma tariff sheets and
explanation of Transco’s proposed
imbalance netting and trading service
contained herein necessarily include
related tariff changes that Transco will
propose as part of its complete service
delivery tariff filing.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room. This filing may
be viewed on the web at http://
www.ferc.fed.us/online/rims.htm (call
202—208-2222 for assistance).
Comments and protests may be filed
electronically via the internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell.htm.

David P. Boergers,

Secretary.

[FR Doc. 00-31134 Filed 12—-6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC01-30-000, et al.]

Canal Emirates Power International,
Inc., et al.; Electric Rate and Corporate
Regulation Filings

November 28, 2000.
Take notice that the following filings
have been made with the Commission:

1. Canal Emirates Power International,
Inc. and IPP Energy LLC

[Docket No. EC01-30-000]

Take notice that on November 22,
2000, Canal Emirates Power
International, Inc. (Canal) and IPP
energy LLC (IPP) (collectively,
Applicants), hereby request that the
Commission grant approval of the
transfer of the Binghamton generating
facility and its associated generator step-
up transformer and interconnection
equipment owned by Canal to IPP.
Applicants request confidential

treatment of Exhibit H of the
Application.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

2. AES NewEnergy, Inc., NEV East,
L.L.C., NEV Midwest, L.L.C., NEV
California, L.L.C.

[Docket No. EC01-31-000]

Take notice that on November 22,
2000, AES NewEnergy, Inc., NEV East,
L.L.C., NEV Midwest, L.L.C. and NEV
California, L.L.C. tendered for filing
with the Federal Energy Regulatory
Commission an application for approval
of the disposition of jurisdictional
facilities under section 203 of the
Federal Power Act in the above-
referenced docket, that will be part of an
intra-corporate reorganization. These
jurisdictional facilities are wholesale
power contracts and the associated
books and records that will be assigned
to AES NewEnergy, Inc.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

3. Idaho Power Company and Avista
Corporation

[Docket No. EC01-32—-000]

Take notice that on November 20,
2000, Idaho Power Company and Avista
Corporation tendered for filing an
Application for Authorization Under
Section 203 of the Federal Power Act.
Specifically, Idaho Power seeks to sell,
and Avista seeks to purchase,
jurisdictional transmission facilities
consisting of a 20.23 mile section of the
Lolo-Oxbow line located in Oregon
between Divide Creek and Imnaha.

Applicants are also filing
concurrently applications for
amendment of Idaho Power’s license for
Project No. 1971 (deleting from the
license the facilities to be transferred),
and amendment of Avista’s
transmission line minor-part license for
Project No. 2261 (adding to the license
the facilities to be transferred).

Comment date: December 11, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

4. Illinois Power Company

[Docket No. ER01-99-4415-005]

Take notice that on November 24,
2000, Ilinois Power Company (Illinois
Power), 500 South 27th Street, Decatur,
Illinois 65251-2200, submitted for filing
a Refund Report as required by the
Letter Order of October 12, 2000 in
Docket Nos. ER99-4415-000, et al.

Ilinois Power states that a copy of the
Refund Report has been served on all
parties in Docket Nos. ER99-4415-000,
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et al. and the Illinois Commerce
Commission.

Comment date: December 15, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

5. DTE Energy Services, Inc., DTE
Georgetown, LLC, DTE Georgetown
Holdings, Inc.

[Docket No. EC01-29-000]

Take notice that on November 21,
2000, DTE Energy Services, Inc., DTE
Georgetown, LLC (Georgetown) and DTE
Georgetown Holdings, Inc. (Applicants)
tendered for filing an application for
authorization pursuant to Section 203 of
the Federal Power Act for an intra-
corporate change in the upstream
ownership of Georgetown. Also, on
November 22, 2000, the Applicants
submitted Attachment D (draft of the
limited partnership agreement) which
was inadvertently left off of the
Application.

A copy of this Application and
Attachment D have been served on the
Michigan Public Service Commission.

Comment date: December 11, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

6. GenPower Anderson, LLC

[Docket No. EG01-34-000]

Take notice that on November 22,
2000, GenPower Anderson, LLC
(Applicant), a Delaware limited liability
company, whose address is 1040 Great
Plain Avenue, Needham, MA, filed with
the Federal Energy Regulatory
Commission an application for
determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

Applicant intends to construct an
approximate 640 MW natural gas-fired
combined cycle independent power
production facility in Anderson, South
Carolina (the Facility). The Facility is
currently under development and will
be owned by Applicant. Electric energy
produced by the Facility will be sold by
Applicant to the wholesale power
market in the southern United States.

Comment date: December 19, 2000, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

7. GenPower Keo, LLC

[Docket No. EG01-35—-000]

Take notice that on November 22,
2000, GenPower Keo, LLC (Applicant),
a Delaware limited liability company,
whose address is 1040 Great Plain
Avenue, Needham, MA, filed with the
Federal Energy Regulatory Commission

an application for determination of
exempt wholesale generator status
pursuant to part 365 of the
Commission’s regulations.

Applicant intends to construct an
approximate 240 MW natural gas-fired
combined cycle independent power
production facility in Keo, Arkansas
(the Facility). The Facility is currently
under development and will be owned
by Applicant. Electric energy produced
by the Facility will be sold by Applicant
to the wholesale power market in the
southern United States.

Comment date: December 19, 2000, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

Standard Paragraphs

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/online/rims.htm (call
202-208-222 for assistance).

David P. Boergers,

Secretary.

[FR Doc. 00-31122 Filed 12—6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER001-511-000, et al.]

Williams Energy Marketing & Trading
Company, et al.; Electric Rate and
Corporate Regulation Filings

November 30, 2000.

Take notice that the following filings
have been made with the Commission:

1. Williams Energy Marketing &
Trading Company

[Docket No. ER01-511-000]

Take notice that on November 27,
2000, Williams Energy Marketing &
Trading Company (Williams EM&T),
tendered for filing pursuant to Section
205 of the Federal Power Act (FPA), 16
U.S.C. §824d (1994) and Part 35 of the
Commission’s Regulations, 18 CFR 35,
revised Reliability Must-Run Service
Agreements (RMR Agreements) between
Williams EM&T and the California
Independent System Operator
Corporation (ISO) for certain RMR units
located at the Alamitos, Huntington
Beach, and Redondo Beach Generating
Stations.

The purpose of the filing is to comply
with the Commission Order issued in
Docket Nos. ER98-441-022, et al.,
accepting an Offer of Settlement filed by
Williams EM&T and other parties on
August 14, 2000, 93 FERC {61,089
(October 26, 2000).

Comment date: December 18, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

2. Wisconsin Public Service
Corporation

[Docket No. ER01-495-000]

Take notice that on November 21,
2000, on behalf of WPS Resources
Operating Companies (WPSR),
Wisconsin Public Service Corporation
(WPSCQ), tendered for filing a revised
partial requirements service agreement
with Manitowoc Public Utilities (MPU).
First Revised Service Agreement No. 5
provides MPU’s contract demand
nominations for January 2001—
December 2005, under WPSC’s W—-2A
partial requirements tariff.

The company states that copies of this
filing have been served upon MPU and
to the State Commissions where WPSC
serves at retail.

Comment date: December 12, 2000, in

accordance with Standard Paragraph E
at the end of this notice.

3. PJM Interconnection, L.L.C.
[Docket No. ER01-494-000]

Take notice that on November 21,
2000, PJM Interconnection, L.L.C. (PJM),
tendered for filing Thirty-four (34)
signatory pages of parties to the
Operating Agreement.

PJM requests an effective date on day
after this Notice is received by FERC.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.
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4. New England Power Pool

[Docket No. ER01-493-000]

Take notice that on November 21,
2000, the New England Power Pool
(NEPOOL) Participants Committee
submitted changes to Market Rules and
Procedures 3—-A, 5, and 11, and
informed the Commission of a delay in
the implementation of electronic
dispatch. A waiver of the Commission’s
notice requirements has been requested
to permit the revisions to Market Rules
3—A and 5 to become effective as of
December 16, 2000 and December 21,
2000 respectively.

A February 21 effective date has been
requested for the revisions to Market
Rule 11.

In addition, NEPOOL has notified the
Commission that the implementation of
electronic dispatch within the NEPOOL
Control Area has been delayed from
December 5 to December 16, 2000.

The NEPOOL Participants Committee
states that copies of these materials were
sent to the New England state governors
and regulatory commissions and the
Participants in the New England Power
Pool.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

5. Carolina Power & Light Company

[Docket No. ER01-492—000]

Take notice that on November 21,
2000, Carolina Power & Light Company
(CP&L), tendered for filing a First
Revised Service Agreement No. 197
(Revised Agreement) between CP&L and
North Carolina Electric Membership
Corporation (NCEMC) under CP&L’s
market-based rate tariff, FERC Electric
Tariff Volume No. 4. The Revised
Agreement included an amendment to
the assignment provision in Section
11.7.

CP&L requested that the Revised
Agreement become effective on January
1, 2001.

Copies of the filing were served upon
the North Carolina Utilities
Commission, the South Carolina Public
Service Commission and NCEMC.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

6. Northern Indiana Public Service
Company

[Docket No. ER01-491-000]

Take notice that on November 21,
2000, Northern Indiana Public Service
Company (Northern Indiana), tendered
for filing a Service Agreement pursuant
to its Wholesale Market-Based Rate
Tariff with El Paso Merchant Energy,
L.P., (El Paso).

Northern Indiana has requested an
effective date of November 21, 2000.

Copies of this filing have been sent to
El Paso, the Indiana Utility Regulatory
Commission, and the Indiana Office of
Utility Consumer Counselor.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

7. Arizona Public Service Company

[Docket No. ER01-490-000]

Take notice that on November 21,
2000, Arizona Public Service Company
(APS), tendered for filing a
Transmission Service Agreements to
provide Non-Firm Point-to-Point
Transmission Service to the Navajo
Tribal Utility Authority under APS’
Open Access Transmission Tariff.

A copy of this filing has been served
on the Navajo Tribal Utility Authority
and the Arizona Corporation
Commission.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

8. Southwestern Public Service
Company

[Docket No. ER01-489-000]

Take notice that on November 21,
2000, Xcel Energy Services, Inc., on
behalf of Southwestern Public Service
Company (Southwestern), tendered for
filing an executed umbrella service
agreement under Southwestern’s
market-based sales tariff with Sunflower
Electric Power Corporation (Sunflower).
This umbrella service agreement
provides for Southwestern’s sale and
Sunflower’s purchase of capacity and
energy at market-based rates pursuant to
Southwestern’s market-based sales
tariff.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

9. DPL Energy

[Docket No. ER01-56—-001]

Take notice that on October 20, 2000,
DPL Energy (DPLE), tendered for filing
an amended long-term transaction
agreement with The Dayton Power and
Light Company to comply with Order
No. 614.

Comment date: December 8, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

10. American Transmission Company
LLC

[Docket No. ER01-488-000]

Take notice that on November 21,
2000, American Transmission Company
LLC (ATCLLC), tendered for filing a
Network Operating Agreement between

ATCLLC and Madison Gas and Electric
Company.

ATCLLC requests an effective date of
January 1, 2001.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

11. Southwestern Public Service
Company

[Docket No. ER01-487-000]

Take notice that on November 21,
2000, Excel Energy Services, Inc., on
behalf of Southwestern Public Service
Company (Southwestern), tendered for
filing an umbrella service agreement
between Southwestern and Northern
States Power Corporation under
Southwestern’s Rate Schedule for the
Sale Assignment, or Transfer of
Transmission Rights.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

12. Commonwealth Edison Company

[Docket No. ER01-486—-000]

Take notice that on November 21,
2000, Commonwealth Edison Company
(ComEd), tendered for filing two
amended Network Service Agreements
(NSA) between ComEd and
MidAmerican Energy Company (MEC),
and between ComEd and Nicor Energy,
L.L.C. (Nicor). ComEd asks that the MEC
NSA supersede and be substituted for
the NSA with MEC previously filed on
November 17, 1999 in Docket No. ER00-
589-000. ComEd asks that the Nicor
NSA supersede and be substituted for
the NSA with Nicor previously filed on
December 22, 1999 in Docket No. ER00—
884—-000. The NSAs have been amended
to change the termination date set forth
in Section 3.2. The NSAs govern
ComEd’s provision of network service to
serve retail load under the terms of
ComEd’s Open Access Transmission
Tariff (OATT).

ComEd requests an effective date of
November 1, 2000 and December 10,
2000 for the MEC and Nicor NSAs,
respectively, and therefore seeks waiver
of the Commission’s notice
requirements.

Copies of this filing were served on
MEC and Nicor.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

13. Allegheny Energy Service
Corporation on behalf of Allegheny
Energy Supply Company, LLC

[Docket No. ER01-485-000]

Take notice that on November 21,
2000, Allegheny Energy Service
Corporation on behalf of Allegheny
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Energy Supply Company, LLC
(Allegheny Energy Supply), tendered for
filing Service Agreement No. 102 to add
one (1) new Customer to the Market
Rate Tariff under which Allegheny
Energy Supply offers generation
services.

Allegheny Energy Supply requests a
waiver of notice requirements for an
effective date of October 26, 2000 for
NRG Power Marketing, Inc.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

14. American Transmission Company
LLC

[Docket No. ER01-484—000]

Take notice that on November 21,
2000, American Transmission Company
LLC (ATCLLC), tendered for filing a
Generation-Transmission
Interconnection Agreement between
ATCLLC and Wisconsin Power & Light
Company.

ATCLLC requests an effective date of
January 1, 2001.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

15. American Transmission Company
LLC

[Docket No. ER01-483-000]

Take notice that on November 21,
2000, American Transmission Company
LLC (ATCLLC) tendered for filing a
Distribution-Transmission Agreement
between ATCLLC and Wisconsin Power
& Light Company.

ATCLLC requests an effective date of
January 1, 2001.

Comment date: December 12, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

16. DPL Energy Resources, Inc.

[Docket No. ER01-462—-000]

Take notice that on November 16,
2000, DPL Energy Resources, Inc.
(DPLER), a wholly owned subsidiary of
DPL Inc., tendered for filing a rate
schedule to engage in sales at market-
based rates. DPLER included in its filing
a proposed code of conduct.

Comment date: December 7, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

17. Jersey Central Power & Light
Company Metropolitan Edison
Company Pennsylvania Electric
Company

[Docket No. ER98-702—-002]

Take notice that on November 22,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (doing business and
hereinafter referred to as GPU Energy)
reported changes in status that reflect a
departure from the facts relied upon by
the Commission in its grant of market-
based authority to GPU Energy.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

18. Illinois Power Company

[Docket No. ER99-1331-003]

Take notice that on November 24,
2000, Illinois Power Company (Illinois
Power), 500 South 27th Street, Decatur,
Mlinois 65251-2200, submitted for filing
a Refund Report as required by the
Letter Order of November 24, 2000 in
docket No. ER99-1331-000.

Nlinois Power states that a copy of the
Refund Report has been served on all
parties in Docket No. ER99-1331-000
and to the Illinois Commerce
Commission.

Comment date: December 15, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

19. American Electric Power Service
Corporation

[Docket No. ER00-3517-001]

Take notice that on November 22,
2000, American Electric Power Service
Corporation, tendered for filing, on
behalf of the operating companies of the
American Electric Power System (AEP),
a Compliance Filing in the above-
referenced Docket.

Copies of the filing have been served
upon AEP’s transmission customers and
the state utility regulatory commissions
of Arkansas, Indiana, Kentucky,
Louisiana, Michigan, Ohio, Oklahoma,
Tennessee, Texas, Virginia and West
Virginia.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

20. Entergy Services, Inc.

[Docket No. ER01-62—-001]

Take notice that on November 22,
2000, Entergy Services, Inc. (Entergy)
filed an exhibit to the filing previously
submitted to the Federal Energy
Regulatory Commission by Entergy on
October 6, 2000 in the above-referenced
proceeding.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

21. Wisconsin Public Service
Corporation

[Docket No. ER01-118-001]

Take notice that on November 22,
2000, on behalf of WPS Resources
Operating Companies (WPSR),
Wisconsin public Service Corporation
(WPSC) tendered for filing a revised
partial requirements service agreement
with Washington Island Electric
Cooperative (WIEC). First Revised
Service Agreement No. 9 provides
WIEC’s contract demand nominations
for January 2001—December 2005,
under WPSC’s W—2A partial
requirements tariff.

The company states that copies of this
filing have been served upon WIEC and
to the State Commissions where WPSC
serves at retail.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

22. Southern Energy Delta, L.L.C.
Southern Energy Potrero, L.L.C.

[Docket No. ER01-362-001]

Take notice that, on November 22,
2000, Southern Energy Delta, L.L.C. and
Southern Energy Potrero, L.L.C. filed
certain errata to their November 3, 2000
filing in the above-referenced docket, in
the form of corrected tariff sheets to the
filing as well as redlined pages showing
the changes made.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

23. Consumers Energy Company

[Docket No. ER01-496—-000]

Take notice that on November 22,
2000, Consumers Energy Company
(Consumers) tendered for filing an
executed Service Agreement for Firm
and Non-Firm Point to Point
Transmission Service Agreement with
Quest Energy, L.L.C. (Customer)
pursuant to the Joint Open Access
Transmission Service Tariff filed on
December 31, 1996 by Consumers and
The Detroit Edison Company (Detroit
Edison).

Consumers is requesting an effective
date of October 25, 2000. Customer is
taking service under the Service
Agreement in connection with
Consumers’ Electric Customer Choice
Plan.

Copies of the filed agreement were
served upon the Michigan Public
Service Commission, Detroit Edison,
and the Customer.
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Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

24. Carolina Power & Light Company

[Docket No. ER01-498-000]

Take notice that on November 22,
2000, Carolina Power & Light Company
(CP&L) tendered for filing an executed
Service Agreement between CP&L and
the following eligible buyer, PSEG
Energy Resources & Trade LLC. Service
to this eligible buyer will be in
accordance with the terms and
conditions of CP&L’s Market-Based
Rates Tariff, FERC Electric Tariff No. 4,
for sales of capacity and energy at
market-based rates.

CP&L requests an effective date of
November 14, 2000 for this Service
Agreement.

Copies of the filing were served upon
the North Carolina Utilities Commission
and the South Carolina Public Service
Commission.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

25. Commonwealth Edison Company

[Docket No. ER01-497—000]

Take notice that on November 22,
2000, Commonwealth Edison Company
(ComkEd) submitted for filing three
executed Non-Firm Transmission
Service Agreements with the Ameren
Energy Marketing (AEM), Consumers
Energy Company (CEC), and Upper
Peninsula Power Company (UPP); one
unexecuted Non-Firm Transmission
Service Agreement with LS Power, LLC
(LSP); ten executed Short-Term
Transmission Service Agreements with
Aquila Energy Marketing Corporation
(AEMC), Ameren Energy Marketing
(AEM) Florida Power Corporation (FPC),
Griffin Energy Marketing, L.L.C. (GEM),
Minnesota Power, Inc. (MP), New York
State Electric & Gas Corporation
(NYSEG), City of Rochelle, Illinois
(ROCH), Strategic Energy, L.L.C. (SEL),
Upper Peninsula Power Company
(UPP), and Williams Energy Marketing
& Trading Company (WEMT) under the
terms of ComEd’s Open Access
Transmission Tariff (OATT).

Upon the request of AEMC and
WEMT, ComkEd is submitting re-
executed Agreements for AEMC and
WEMT that reflect the new names of
these companies. The Agreement with
AEMC was previously filed in Docket
No. ER98-446-000, granted an effective
date of October 8, 1997 and designated
Service Agreement No. 195. The
Agreement with WEMT was previously
filed in Docket No. ER98-3779-000,
granted an effective date of June 21,

1998 and designated Service Agreement
No. 296. ComEd respectfully requests
that the re-executed Agreements for
AEMC and WEMT be granted the same
effective dates as was accorded them in
Docket Nos. ER98-446—-000 and ER98—
3779-000 proceedings. Good cause
supports ComEd’s request as the re-
execution of these Agreements is being
done at the request of AEMC and WEMT
so as to reflect the new names of AEMC
and WEMT. See Central Hudson Gas &
Electric Company, 60 FERC
61,106(1992).

ComEd also submitted for filing an
updated Index of Customers reflecting
name changes for current customers
Aquila Power renamed Aquila Energy
Marketing Corporation (AEMC), Ameren
Services Company renamed Ameren
Energy Inc. (AEI), Public Service
Electric and Gas Company renamed
PSEG Energy Resources & Trade LLC
(PSEG ER&T), Calpine Power Services
Company renamed Calpine Energy
Services, L.P. (CES), Amoco Energy
Trading Corporation renamed BP Energy
Company (BP), Minnesota Power and
Light Company renamed Minnesota
Power, Inc. (MP), Citizens Power LLC
renamed Edison Mission Marketing &
Trading, Inc. (EMMT), and Williams
Energy Services Company renamed
Williams Energy Marketing & Trading
Company (WEMT).

ComEd requests an effective date of
November 22, 2000 for the Non-Firm-
Agreements with AEM, CEC and LSP;
and effective date of November 9, 2000
for the Non-Firm Agreement with UPP
to coincide with the first day of service,
and an effective date of November 22,
2000 for the Short-Term Firm
Agreements with AEMC, AEM, FPC,
GEM, MP, NYSEG, ROCH, SEL, UPP
and WEMT and accordingly, seeks
waiver of the Commission’s notice
requirements.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

26. Xcel Energy Operating Companies,
Northern States Power Company,
Northern States Power Company
(Wisconsin)

[Docket No. ER01-499-000]

Take notice that on November 22,
2000, Northern States Power Company
and Northern States Power Company
(Wisconsin) (jointly NSP), wholly-
owned utility operating company
subsidiaries of Xcel Energy Inc.,
tendered for filing a Firm Point-to-Point
Transmission Service Agreement
between NSP and Alliant Energy
Corporate Services Inc. NSP proposes
the Agreement be included in the Xcel
Energy Operating Companies FERC Joint

Open Access Transmission Tariff,
Original Volume No. 2, as Service
Agreement 176-NSP, pursuant to Order
No. 614.

NSP requests that the Commission
accept the agreement effective
November 1, 2000, and requests waiver
of the Commission’s notice
requirements in order for the
agreements to be accepted for filing on
the date requested.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

27. Cinergy Services, Inc.

[Docket No. ER01-500-000]

Take notice that on November 22,
2000, Cinergy Services, Inc. (Cinergy)
tendered for filing a Service Agreement
under Cinergy’s Resale, Assignment or
Transfer of Transmission Rights and
Ancillary Service Rights Tariff (the
Tariff) entered into between Cinergy and
Wabash Valley Power Association, Inc.
(WVPA).

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

28. California Independent System
Operator Corporation

[Docket No. ER01-501-000]

Take notice that on November 22,
2000, the California Independent
System Operator Corporation (ISO)
tendered for filing a notice concerning
the termination of the Participating
Generator Agreement (PGA) between the
ISO and Burney Forest Power.

The ISO requests that the PGA be
terminated effective as of October 13,
2000.

The ISO states that copies of this
filing have been served on Burney
Forest Power and the California Public
Utilities Commission.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

29. California Independent System
Operator Corporation

[Docket No. ER01-502-000]

Take notice that on November 22,
2000, the California Independent
System Operator Corporation (ISO)
tendered for filing a notice concerning
the termination of the Meter Service
Agreement for ISO Metered Entities
(MSA-ME) between the ISO and Burney
Forest Power (Burney).

The ISO requests tﬁat the MSA—-ME be
terminated effective as of October 13,
2000.

The ISO states that copies of this
filing have been served on Burney and
the California Public Utilities
Commission.
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Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

30. Entergy Services, Inc.

[Docket No. ER01-503—-000]

Take notice that on November 22,
2000, Entergy Services, Inc., on behalf of
Entergy Arkansas, Inc., tendered for
filing an Interconnection and Operating
Agreement with TPS Dell LLC, f/k/a/
GenPower Dell LLC (TPS Dell), and a
Generator Imbalance Agreement with
TPS Dell.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

31. Southwestern Electric Power
Company

[Docket No. ER01-504—000]

Take notice that on November 22,
2000, Southwestern Electric Power
Company (SWEPCO) filed a Restated
and Amended Electric System
Interconnection Agreement (Agreement)
between SWEPCO and Louisiana
Generating LLC (LaGen). The Agreement
supersedes in its entirety the 1988
Electric System Interconnection
Agreement, as amended, between
SWEPCO and Cajun Electric Power
Cooperative (Cajun). In March 2000,
LaGen acquired Cajun.

SWEPCO seeks an effective date of
June 15, 2000 and, accordingly, seeks
waiver of the Commission’s notice
requirements.

Copies of the filing have been served
on LaGen and on the Louisiana Public
Service Commission.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

32. NEV California, L.L.C.

[Docket No. ER01-505—000]

Take notice that on November 22,
2000, NEV California, L.L.C. (NEV
California) tendered for filing a notice of
cancellation in operations pursuant to
18 CFR 35.14 in order to reflect the
cancellation of its market-rate tariff
originally accepted for filing by the
Commission in Docket No. ER97—4653—
000.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

33. NEV East, L.L.C.

[Docket No. ER01-506—-000]

Take notice that on November 22,
2000, NEV East, L.L.C. (NEV East)
tendered for filing a notice of
cancellation in operations pursuant to
18 CFR 35.15 in order to reflect the
cancellation of its market-rate tariff

originally accepted for filing by the
Commission in Docket No. ER97-4652—
000.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

34. AES New Energy, Inc.

[Docket No. ER01-507—000]

Take notice that on November 22,
2000, AES New Energy, Inc. (AES New
Energy) tendered for filing a notice of
succession in operations pursuant to 18
CFR 35.16, in order to reflect its name
change from New Energy Ventures, Inc.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

35. NEV Midwest, L.L.C.

[Docket No. ER01-508—-000]

Take notice that on November 22,
2000, NEV Midwest, L.L.C. (NEV
Midwest) tendered for filing a notice of
cancellation in operations pursuant to
18 CFR 35.15, in order to reflect the
cancellation of its market-rate tariff
originally accepted for filing by the
Commission in Docket No. ER97-4654—
000.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

36. Entergy Services, Inc.

[Docket No. ER01-509-000]

Take notice that on November 22,
2000, Entergy Services, Inc., on behalf of
Entergy Mississippi, Inc., tendered for
filing an Interconnection and Operating
Agreement with Duke Energy
Southaven, LLC (Duke Southaven), and
a Generator Imbalance Agreement with
Duke Southaven.

Comment date: December 13, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

37. Jersey Central Power & Light
Company Metropolitan Edison
Company Pennsylvania Electric
Company

[Docket No. ER01-510-000]

Take notice that on November 24,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (d/b/a GPU Energy), filed an
executed Service Agreement between
GPU Energy and El Paso Merchant
Energy, L.P. (El Paso Power), dated
November 22, 2000. This Service
Agreement specifies that El Paso Power
has agreed to the rates, terms and
conditions of GPU Energy’s Market-
Based Sales Tariff (Sales Tariff)
designated as FERC Electric Rate
Schedule, Second Revised Volume No.

5. The Sales Tariff allows GPU Energy
and El Paso Power to enter into
separately scheduled transactions under
which GPU Energy will make available
for sale, surplus capacity and/or energy.

GPU Energy requests a waiver of the
Commission’s notice requirements for
good cause shown and an effective date
of November 22, 2000 for the Service
Agreement.

GPU Energy has served copies of the
filing on regulatory agencies in New
Jersey and Pennsylvania.

Comment date: December 15, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

David P. Boergers

Secretary.

[FR Doc. 00-31121 Filed 12—6—00; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP01-12-000]

El Paso Natural Gas Company; Notice
of Intent To Prepare an Environmental
Assessment for the Proposed Line No.
2039 Pipeline Relocation Project and
Request for Comments on
Environmental Issues

December 1, 2000.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental assessment (EA) that will
discuss the environmental impacts of
the Line No. 2039 Relocation Project
involving construction and operation of
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facilities by El Paso Natural Gas
Company (El Paso) in Maricopa County,
Arizona.! These facilities would consist
of about 6.88 miles of 16-inch-diameter
pipeline and one meter station. This EA
will be used by the Commission in its
decision-making process to determine
whether the project is in the public
convenience and necessity.

If you are landowner receiving this
notice, you may be contacted by a
pipeline company representative about
the acquisition of an easement to
construct, operate, and maintain the
proposed facilities. The pipeline
company would seek to negotiate a
mutually acceptable agreement.
However, if the project is approved by
the Commission, that approval conveys
with it the right to eminent domain.
Therefore, if easement negotiations fail
to produce an agreement, the pipeline
company could initiate condemnation
proceedings in accordance with state
law.

A fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility On My Land? What Do I Need
To Know?”” was attached to the project
notice El Paso provided to landowners.
This fact sheet addresses a number of
typically asked questions, including the
use of eminent domain and how to
participate in the Commission’s
proceedings. It is available for viewing
on the FERC Internet website
(www.ferc.fed.us).

Summary of the Proposed Project

El Paso wants to relocate a portion of
the Line No. 2039 Pipeline located on
the southwest side of Phoenix, Arizona,
in order to avoid residential and
industrial encroachment on the existing
pipeline and meet DOT class
requirements in the future. In addition,
El Paso wants to increase the diameter
of the pipe to satisfy increased gas
demand expected from the expanded
West Phoenix Power Plant at the north
end of this pipeline.

El Paso seeks authority to abandon
6.88 miles of the existing 16-inch-
diameter Line No. 2039 Pipeline and
relocate it up to 2700 feet to the east on
new right-of-way (ROW). The Line No.
2039 Pipeline would be abandoned in
place, including those sections under
roads, for about 2.9 miles, and would be
abandoned by removal for about 4.0
miles. Four tap and valve assemblies
with appurtenant facilities located on
the existing Line No. 2039 Pipeline
would be abandoned either in place or
by removal. The existing Southern

1El Paso’s application was filed with the
Commission under Section 7 of the Natural Gas Act
and Part 157 of the Commission’s regulations.

Avenue Meter Station would be
abandoned by removal and relocated
onto the new Line No. 2039 Pipeline in
the northwest quadrant of Southern
Avenue and 43rd Avenue Pig launching
and receiving facilities would be
installed at the Laveen Meter Station on
Elliot Road and at the West Phoenix
Meter Station north of Buckeye Road.
The Salt River would be crossed using
the open-trenching method. A block
valve would be installed on each side of
the Salt River. A 3,800—foot-long section
of the new Line No. 2039 Pipeline from
milepost 7.18 to 7.90 was installed in
June 2000 under El Paso’s blanket
authority and would be tied into the
proposed Line No. 2039 Pipeline.

The location of the project facilities is
shown in appendix 1, figures 1 and 2.

Land Requirements for Construction

Replacement of the proposed facilities
would require the use of 105 acres of
land, primarily agricultural, with some
residential land. This includes 73 acres
of previously undisturbed ROW for the
new pipeline, road, rail, and canal
crossings, the new Southern Avenue
Meter Station and associated staging
area, and pigging facilities. Previously
disturbed ROW in the amount of 32
acres would be required for abandoning
sections of pipeline by removal.

The EA Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us 2 to
discover and address concerns the
public may have about proposals. We
call this “scoping”. The main goal of the
scoping process is to focus the analysis
in the EA on the important
environmental issues. By this Notice of
Intent, the Commission requests public
comments on the scope of the issues it
will address in the EA. All comments
received are considered during the
preparation of the EA. State and local
government representatives are
encouraged to notify their constituents
of this proposed action and encourage
them to comment on their areas of
concern.

The EA will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project under these general
headings:

» Geology and soils
2“We”, “us”, and “our” refer to the

environmental staff of the Office of Energy Projects
(OEP).

» Water resources, fisheries, and
wetlands

Vegetation and wildlife
Endangered and threatened species
Public safety

Land Use

Cultural resources

Air quality and noise

Hazardous waste

We will also evaluate possible
alternatives to the proposed project or
portions of the project, and make
recommendations on how to lessen or
avoid impacts on the various resource
areas.

Our independent analysis of the
issues will be in the EA. Depending on
the comments received during the
scoping process, the EA may be
published and mailed to Federal, state,
and local agencies, public interest
groups, interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service list for
this proceeding. A comment period will
be allotted for review if the EA is
published. We will consider all
comments on the EA before we make
our recommendations to the
Commission.

To ensure your comments are
considered, please carefully follow the
instructions in the public participation
section below.

Currently Identified Environmental
Issues

We have already identified several
issues that we think deserve attention
based on a preliminary review of the
proposed facilities and the
environmental information provided by
El Paso. This preliminary list of issues
may be changed based on your
comments and our analysis.

* A 1750-foot-long, open trench
crossing of the Salt River would use a
30- to 75-foot-wide trench to bury the
pipeline 25 feet below the river bed.

* Construction would be within 50
feet of four residences on Elliot Road
and 43rd Avenue.

* Construction would disturb habitat
potentially suitable for the federally
listed endangered Yuma clapper rail
located in the Salt River floodplain.

» The project area crosses several
sites that may eligible to the National
Register of Historic Places, including
historic and prehistoric irrigation
systems. The historic Farmers Canal
system would be crossed in the vicinity
of Buckeye Road. El Paso proposes to
avoid adversely effecting the currently
used historic Roosevelt Canal by boring
beneath it.

Public Participation

You can make a difference by
providing us with your specific
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comments or concerns about the project.
By becoming a commentor, your
concerns will be addressed in the EA/
EIS and considered by the Commission.
You should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative [locations/routes]), and
measures to avoid or lessen
environmental impact. The more
specific your comments, the more useful
they will be. Please carefully follow
these instructions to ensure that your
comments are received in time and
properly recorded:

* Send an original and two copies of
your letter to: David P. Boergers,
Secretary, Federal Energy Regulatory
Commission, 888 First St., NE., Room
1A, Washington, DC 20426.

» Label one copy of the comments for
the attention of (Gas 2).

» Reference Docket No. CP00-012—
000.

* Mail your comments so that they
will be received in Washington, DC on
or before January 2, 2001.

Comments may also be filed
electronically via the Internet in lieu of
paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell. htm under
the link to the User’s Guide. Before you
can file comments you will need to
create an account which can be created
by clicking on “Login to File” and then
“New User Account.”

Becoming an Intervenor

In addition to involvement in the EA
scoping process, you may want to
become an official party to the
proceeding known as an “intervenor”.
Intervenors play a more formal role in
the process. Among other things,
intervenors have the right to receive
copies of case-related Commission
documents and filings by the other
intervenors. Likewise, each intervenor
must provide 14 copies of its filings to
the Secretary of the Commission and
must send a copy of its filings to all
other parties on the Commission’s
service list for this proceeding. If you
want to become an intervenor you must
file a motion to intervene according to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214) (see appendix 2). Only
intervenors have the right to seek
rehearing of the Commission’s decision.

Affected landowners and parties with
environmental concerns may be granted
intervenor status upon showing good
cause by stating that they have a clear
and direct interest in this proceeding
which would not be adequately
represented by any other parties. You do

not need intervenor status to have your
environmental comments considered.

Additional information about the
proposed project is available from the
Commission’s Office of External Affairs
at (202) 208—-0004 or on the FERC
website (www.ferc.fed.us) using the
“RIMS” link to information in this
docket number. Click on the “RIMS”
link, select “Docket #” from the RIMS
Menu, and follow the instructions. For
assistance with access to RIMS, the
RIMS helpline can be reached at (202)
208-2222.

Similarly, the “CIPS” link on the
FERC Internet website provides access
to the texts of formal documents issued
by the Commission, such as orders,
notices, and rulemakings. From the
FERC Internet website, click on the
“CIPS” link, select “Docket #’ from the
CIPS menu, and follow the instructions.
For assistance with access to CIPS, the
CIPS helpline can be reached at (202)
208-2474.

David P. Boergers,

Secretary.

[FR Doc. 00-31127 Filed 12—-6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Request To Use Alternative
Procedures in Preparing a License
Application

December 1, 2000.

Take notice that the following request
to use alternative procedures to prepare
a license application has been filed with
the Commission.

a. Type of Application: Request to use
alternative procedures to prepare a new
license application.

b. Project No.: 2100.

c. Date filed: November 22, 2000.

d. Applicant: California Department
of Water Resources (DWR).

e. Name of Project: Oroville Project
(Feather River Project).

f. Location: On the Feather River, in
Butte County, California. The project
occupies federal lands within the
Plumas and Lassen National Forests.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Viju Patel,
Executive Manager, Power Systems at
(916) 653—-5913 or Rick Ramirez, State
Water Project Analysis Office at (916)
653—-1095.

i. FERC Contact: James Fargo at (202)
219-2848; e-mail
james.fargo@ferc.fed.us

j. Deadline for Comments: January 8,
2001.

All documents (original and eight
copies) should be filed with: David P.
Boergers, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments and protests may be filed
electronically via the internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell.htm.

k. The Oroville facilities consist of the
existing Oroville Dam and Reservoir, the
Edward Hyatt Powerplant, Thermalito
Powerplant, Thermalito Diversion Dam
Powerplant, Thermalito Forebay and
Afterbay, and associated recreational
and fish and wildlife facilities. The
project has a total installed capacity of
762,000 kilowatts.

1. DWR has shown that it has made an
effort to contact most federal and state
resources agencies, non-governmental
organizations (NGO), and others affected
by the project. DWR has also shown that
a consensus exists that the use of
alternative procedures is appropriate in
this case. DWR has submitted a
proposed communications protocol that
is supported by many of the
stakeholders.

The purpose of this notice is to invite
any additional comments on DWR’s
request to use the alternative
procedures, pursuant to Section 4.34(i)
of the Commission’s regulations.
Additional notices seeking comments
on the specific project proposal,
interventions and protests, and
recommended terms and conditions will
be issued at a later date. DWR will
complete and file a preliminary
Environmental Assessment, in lieu of
Exhibit E of the license application.
This differs from the traditional process,
in which an applicant consults with
agencies, Indian tribes, NGOs, and other
parties during preparation of the license
application and before filing the
application, but the Commission staff
performs the environmental review after
the application is filed. The alternative
procedures are intended to simplify and
expedite the licensing process by
combining the pre-filing consultation
and environmental review process into
a single process, to facilitate greater
participation, and to improve
communication and cooperation among
the participants.

DWR has met with federal and state
resources agencies, NGOs, elected
officials flood control and downstream
interests, environmental groups,
business and economic development
organizations, the boating industry, and
members of the public regarding the
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Oroville Project. DWR intends to file 6-
month progress reports during the
alternative procedures process that
leads to the filing of a license
application by January 31, 2005.

David P. Boergers,

Secretary.

[FR Doc. 00-31129 Filed 12-6-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98-1-000]

Regulations Governing Off-the-Record
Communications; Public Notice

December 1, 2000.

This constitutes notice, in accordance
with 18 CFR 385.2201(h), of the receipt
of exempt and prohibited off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive an exempt or a
prohibited off-the-record
communication relevant to the merits of
a contested on-the-record proceeding, to
deliver a copy of the communication, if
written, or a summary of the substance
of any oral communication, to the
Secretary.

Prohibited communications will be
included in a public, non-decisional file
associated with, but not part of, the
decisional record of the proceeding.
Unless the Commission determines that
the prohibited communication and any
responses thereto should become part of
the decisional record, the prohibited off-
the-record communication will not be
considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication, and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such requests
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication should serve the
document on all parties listed on the
official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications will be included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40

CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of exempt and
prohibited off-the-record
communications received in the Office
of the Secretary within the preceding 14
days. The documents may be viewed on
the Internet at http://www.ferc.fed.us/
online/rims.htm (call 202—-208-2222 for
assistance).

Exempt

1. CP00-14-000—11/20/00—Tim Drake
2. Project No. 2042—11/21/00—Timothy
Welch

. CP00-6-000—11/27/00—]Jon Schmidt

. CP00-6—-000—11/22/00—]Jim Martin

. CP00—6-000—11/20/00—]Jim Martin

. Project No. 2114—11/20/00—Lynn R.

Miles

7. CP98-150-002—11/7/00—Donald J.
Stauber

8. CP00-452-000—11/20/00—Ed Martinez

9. CP98-150-000—11/13 & 11/14/00—Juan
Polit

10. Project Nos. 5931 and 7282—11/29/00—
Donald B. Koch

11. Project No. 8657—11/27/00—CDL
Perkins

12. CP00-141-000—11/28/00—Ann Garrett

13. CP00-14-000—11/6, 11/7,11/8, and 11/
9/00—]John Wisniewski

Prohibited

1. EL00-95, EL00-98 and EL00-107—11/25/
00—Mike Rothkopf

U w

David P. Boergers,

Secretary.

[FR Doc. 00-31135 Filed 12—6-00; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-100163; FRL-6757-5]

Arctic Slope Regional Corporation
(ASRC) Aerospace; Transfer of Data

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces that
pesticide related information submitted
to EPA’s Office of Pesticide Programs
(OPP) pursuant to the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) and the Federal Food, Drug,
and Cosmetic Act (FFDCA), including
information that may have been claimed
as Confidential Business Information
(CBI) by the submitter, will be tranferred
to Arctic Slope Regional Corporation
(ASRC) Aerospace in accordance with
40 CFR 2.307(h)(3) and 2.308(i)(2).
ASRC Aerospace has been awarded a
contract to perform work for OPP, and
access to this information will enable

ASRC Aerospace to fulfill the
obligations of the contract.

DATES: ASRC Aerospace will be given
access to this information on or before
December 12, 2000.

FOR FURTHER INFORMATION CONTACT: By
mail: Erik R. Johnson, FIFRA Security
Officer, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-305-7248; e-
mail address: johnson.erik@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action applies to the public in
general. As such, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

You may obtain electronic copies of
this document, and certain other related
documents that might be available
electronically, from the EPA Internet
Home Page at http://www.epa.gov/. To
access this document, on the Home Page
select “Laws and Regulations,”
“Regulations and Proposed Rules,” and
then look up the entry for this document
under the “Federal Register—
Environmental Documents.” You can
also go directly to the Federal Register
listings at http://www.epa.gov/fedrgstr/.

II. Contractor Requirements

Under contract number 68—-W0-0102,
work assignment 002, the contractor
will perform the following:

The EPA Office of Pesticide Programs
(OPP) maintains the OPP Public Docket
in the Public Response Section of the
Public Information and Records
Integrity Branch (PIRIB) Information
Resources and Services Division (IRSD).
The OPP Docket supports the Agency’s
rulemaking activities as announced in
the Federal Register, and Agency
announcements concerning Special
Reviews and Reregistration.

The Docket is open to the public and
Agency staff from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The contractor shall identify
himself/herself as a contractor to all
visitors. The contractor shall be
conversant about the history of the
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docket, the purpose of the docket, and
regulatory mechanisms which trigger
docketing requirements. The contractor
shall assist Docket visitors in using
Docket indices and locating documents,
and in using Docket resources such as
the PR Notice collection, the Compact
Label File, the copier and microfiche
reader.

The contractor will manage and
maintain the OPP Public Regulatory
Docket in PIRIB.

The contractor must have access to
CBI in order to conduct records
management activities associated with
the OPP’s Public Regulatory Docket.

This contract involves no
subcontractors.

OPP has determined that the contract
described in this document involves
work that is being conducted in
connection with FIFRA, in that
pesticide chemicals will be the subject
of certain evaluations to be made under
this contract. These evaluations may be
used in subsequent regulatory decisions
under FIFRA.

Some of this information may be
entitled to confidential treatment. The
information has been submitted to EPA
under sections 3, 4, 6, and 7 of FIFRA
and under sections 408 and 409 of
FFDCA.

In accordance with the requirements
of 40 CFR 2.307(h)(3), the contract with
ASRC Aerospace, prohibits use of the
information for any purpose not
specified in the contract; prohibits
disclosure of the information to a third
party without prior written approval
from the Agency; and requires that each
official and employee of the contractor
sign an agreement to protect the
information from unauthorized release
and to handle it in accordance with the
FIFRA Information Security Manual. In
addition, ASRC Aerospace is required to
submit for EPA approval a security plan
under which any CBI will be secured
and protected against unauthorized
release or compromise. No information
will be provided to ASRC Aerospace
until the requirements in this document
have been fully satisfied. Records of
information provided to ASRC
Aerospace will be maintained by EPA
Project Officers for the contract. All
information supplied to ASRC
Aerospace by EPA for use in connection
with the contract will be returned to
EPA when ASRC Aerospace has
completed its work.

List of Subjects

Environmental protection, Business
and industry, Government contracts,
Government property, Security
measures.

Dated: November 28, 2000.
Joanne Martin,

Acting Director, Information Resources and
Services Division, Office of Pesticide
Programs.

[FR Doc. 00-31195 Filed 12—6-00; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6913-5]

Notice of Hearing

AGENCY: Environmental Protection
Agency.
ACTION: Notice of hearing.

SUMMARY: This Notice announces that
Kanoria Chemicals and Industries, Ltd.,
(Kanoria), has filed objections to a
Notice of Intent to Suspend Registration
of Pesticide Product(s) Containing
Lindane, namely Lindane Technical
Crystals (EPA Reg. No. 66951-1) and
Lindane Technical Powder (EPA Reg.
No. 66951-2), and has requested a
hearing thereon. The Notice of Intent to
Suspend was issued for Kanoria’s
alleged failure to comply with a Lindane
Data Call-In Notice dated March 31,
1997, issued under Section 3(c)(2)(B) of
the Federal Insecticide, Rodenticide and
Fungicide Act (FIFRA). This Notice also
announces that a hearing will
commence in Washington D.C. on
January 9, 2001, pursuant to Kanoria’s
request for hearing.

DATES: Motions to intervene in the
hearing announced by this Notice must
be received by the Office of the Hearing
Clerk at the address provided below by
December 15, 2000. The hearing will
commence on January 9, 2001, and will
continue if necessary on January 10-12,
2001.

ADDRESSES: Motions to intervene,
identified by FIFRA Data Docket No.
216, must be filed with Bessie Hammiel,
Headquarters Hearing Clerk, Mail Code
1900, U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., N.W.,
Washington, D.C. 20460; and copies
served by mail on: (1) Chief
Administrative Law Judge Susan L.
Biro, Mail Code 1900L, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., N.W., Washington,
D.C. 20460; (2) Scott B. Garrison,
Pesticides and Toxic Substances Law
Office, Office of General Counsel, Mail
Code 2333A, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., N.W., Washington, D.C. 20460;
and (3) Peter E. Seley, Gibson, Dunn &
Crutcher, LLP, 1050 Connecticut

Avenue, N.W., Washington D.C. 20036—
5306.

The hearing will be held in the Ariel
Rios Building, Room 7208, 1200
Pennsylvania Avenue, N.-W.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Bessie Hammiel, Headquarters
Hearing Clerk, Mail Code 1900, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., N.W., Washington,
D.C. 20460. Office location: Office of the
Hearing Clerk, Room C400, 401 M St.
S.W., Washington D.C. 20460.
Telephone: (202) 260—4865.
SUPPLEMENTARY INFORMATION:

I. Legal Authority

Under Section 3(c)(2)(B) of FIFRA, if
EPA determines that additional data are
required to maintain in effect an
existing registration of a pesticide, EPA
notifies all existing registrants of the
pesticide in a “FIFRA Data Call-in
Notice,” requiring each registrant to
provide evidence within ninety days
that it is taking appropriate steps to
secure the additional data. If a registrant
fails to comply, EPA may issue a notice
of intent to suspend the registration of
the pesticide for which additional data
was required. The suspension becomes
final and effective thirty days from
receipt by the registrant of the notice of
intent to suspend, unless within that
time period: (1) The registrant
demonstrates that it has fully complied
with the requirements that served as a
basis for the notice to suspend, or (2) a
request for hearing is made by a person
adversely affected by the notice. FIFRA
Section 3(c)(2)(B)(iv).

II. Hearing Procedures

Pursuant to Section 3(c)(2)(B)(iv) of
FIFRA, if a hearing is requested, the
hearing shall be conducted in
accordance with FIFRA section 6(d).
Regulations implementing the hearing
procedures are set forth in 40 C.F.R. part
164, subpart B.

A. Issues To Be Adjudicated

Pursuant to Section 3(c)(2)(B)(iv) of
FIFRA, two issues to be adjudicated are:
(1) Whether Kanoria has failed to
comply with the terms of a Data Call-In
Notice dated March 31, 1997, as to
Lindane Technical Crystals (EPA Reg.
No. 66951—-1) and Lindane Technical
Powder (EPA Reg. No. 66951-2); and (2)
whether EPA’s prohibition on
distribution, sale, use offering for sale,
holding for sale, shipping, delivering for
shipment, receipt and (having so
received) delivering or offering to
deliver existing stocks of Lindane
Technical Crystals and Lindane
Technical Powder, is inconsistent with
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the terms of FIFRA. The Notice of Intent
to Suspend, dated October 10, 2000,
provides that after the suspension
becomes final and effective, the
registrant, including all supplemental
registrants of Lindane Technical
Crystals (EPA Reg. No. 66951-1) and
Lindane Technical Powder (EPA Reg.
No. 66951-2), are subject to the
prohibition.

B. Participation in the Hearing

Any interested person may file a
motion for leave to intervene in the
hearing. Such motion must set forth the
grounds for the proposed intervention,
the position and interest of the movant
in the proceeding and documents
proposed to be filed relating to the
Notice of Intent to Suspend the
Registration of Lindane Technical
Crystals (EPA Reg. No. 66951-1) and
Lindane Technical Powder (EPA Reg.
No. 66951-2). Such motion must be
filed on or before December 15, 2000, or
it must also set forth a statement of good
cause for the failure to file the motion
prior to that date. If leave to intervene
is granted, the movant becomes a party
to the proceeding with the full status of
the original parties. If leave is denied,
the movant may request that the ruling
be certified to the Environmental
Appeals Board, pursuant to § 164.200.
40 CFR §164.31.

Persons not parties to the proceeding
may file amicus briefs upon motion
granted by the Administrative Law
Judge. Such motion shall identify the
interest of the applicant and shall state
the reasons why the proposed amicus
brief is desirable. Id.

C. Scheduling

Section 3(c)(2)(B)(iv) of FIFRA
requires that a hearing shall be held and
a determination issued within seventy-
five (75) days after receipt of a request
for hearing. The petitioner’s request for
hearing was received on or about
November 13, 2000. In order to fulfill
the 75-day time limit, the hearing is
scheduled to commence on January 9,
2001. Accordingly, the parties are
scheduled to submit prehearing
exchanges on December 15, 2000, and
rebuttals thereto on December 22, 2000.
Pre-trial motions, stipulations and
verified statements are due on December
29, 2000.

The 75-day period may be extended if
all parties to the proceeding stipulate to
such an extension. The date for
commencement of the hearing, and the
prehearing schedule, are subject to
postponement, continuation or
cancellation upon short notice. Such
dates should be confirmed by contacting
Bessie Hammiel at (202) 260—4865.

III. Public Docket

The public docket containing the case
file in the matter referenced above
(FIFRA Data Docket No. 216) is located
at: Office of the Hearing Clerk, Room
C400, 401 M St. S.W., Washington D.C.
20460. The case file can be viewed from
8 a.m. to 4:30 p.m., Monday through
Friday, except legal holidays.

(Authority: 38 FR 19371, 40 CFR 164.8)
Susan L. Biro,

Chief Administrative Law Judge.

[FR Doc. 00-31193 Filed 12-6-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6912-9]

Notice of Proposed Administrative
Settlement Pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act

AGENCY: Environmental Protection
Agency.

ACTION: Notice; request for public
comment.

SUMMARY: In accordance with Section
122(i) of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended (“CERCLA”), 42 U.S.C.
9622(i), notice is hereby given of a
proposed administrative settlement
concerning the Voda Petroleum
Superfund Site, Clarksville City, Texas
with the parties referenced in the
SUPPLEMENTARY INFORMATION portion of
this Notice.

The settlement requires the Settling
Parties to pay a total of $589,200.00 in
reimbursement of Past Response Costs,
to the Hazardous Substance Superfund.
The settlement includes a covenant not
to sue pursuant to Section 107 of
CERCLA, 42 U.S.C. 9607.

For thirty (30) days following the date
of publication of this notice, the Agency
will receive written comments relating
to the settlement. The Agency will
consider all comments received and
may withdraw or withhold its consent
to the proposed settlement if comments
received disclose facts or considerations
which indicate that the settlement is
inappropriate, improper, or inadequate.
The Agency’s response to any comments
received will be available for public
inspection at 1445 Ross Avenue, Dallas,
Texas 75202—-2733.

DATES: Comments must be submitted on
or before January 8, 2001.

ADDRESSES: The proposed settlement
and additional background information

relating to the settlement are available
for public inspection at 1445 Ross
Avenue, Dallas, Texas 75202-2733. A
copy of the proposed settlement may be
obtained from Carl Bolden (6SF-AC),
U.S. Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202-2733 at (214) 665—-6713.
Comments should reference the Voda
Petroleum Superfund Site, Clarksville
City, Texas and EPA Docket Number 6—
13-00. Comments should be addressed
to Carl Bolden at the address listed
above.

FOR FURTHER INFORMATION CONTACT:

Michael Boydston (6RC-S), U.S.

Environmental Protection Agency 1445

Ross Avenue, Dallas, Texas 75202-2733

at (214) 665—-7376.

SUPPLEMENTARY INFORMATION:

Ark-LA-Tex Waste Oil Company

Baxter’s Oil Service Inc.

Clements Oil Corporation

Lucent Technologies Inc.

Mobil Oil Corporation and its
subsidiaries

SBC Holding, Inc.

Texas Utilities Mining Company; Texas
Utilities Generating Company; and
TXU Electric Company

Dated: November 24, 2000.
Julie Jensen,
Acting Regional Administrator, Region 6.
[FR Doc. 00-31194 Filed 12—6-00; 8:45 am|]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission

November 28, 2000.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
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(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written comments should be
submitted on or before January 8, 2001.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Judy
Boley, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW, DC 20554 or via the Internet
to jboley@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Judy
Boley at 202—-418-0214 or via the
Internet at jboley@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060—-0933.

Title: Community Broadband
Deployment Database Reporting Form.

Form No.: FCC Form 460.

Type of Review: Extension of a
currently approved collection.

Respondents: Not-for-profit
institutions, federal government, state,
local or tribal government.

Number of Respondents: 150
respondents.

Estimated Time Per Response: .25
hours.

Frequency of Response: On occasion
reporting requirement.

Total Annual Burden: 37 hours.

Total Annual Cost: N/A.

Needs and Uses: Pursuant to section
410(b) of the Communications Act of
1934, as amended, on October 8, 1999,
the Commission convened a Federal-
State Joint Conference on Advanced
Telecommunications Services to
provide a forum for cooperative
dialogue and information exchange
between and among state and federal
jurisdictions regarding the deployment
of advanced telecommunications
services. As part of this ongoing effort,
a searchable on-line database of
community broadband demand
aggregation and deployment efforts is
being established. The collection of
information from respondents is entirely
voluntary. The information will be used
by the Commission to prepare reports
that help inform consumers and policy
makers at the state and fede