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Rules and Regulations

Federal Register
Vol. 65, No. 235

Wednesday, December 6, 2000

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Parts 773 and 774
RIN 0560-AG23

Implementation of the Special Apple
Loan Program and Emergency Loan
for Seed Producers Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This action is being taken to
implement provisions of the
Agricultural Risk Protection Act of 2000
(Act). The intended effect is to assist
producers of apples suffering economic
loss as a result of low prices and by
making low cost loans available to seed
producers adversely affected by the
bankruptcy filing of AgriBiotech.

DATES: Effective December 6, 2000.

FOR FURTHER INFORMATION CONTACT: Pat
Elzinga, Senior Loan Officer, USDA/
FSA/DAFLP/STOP 0522, 1400
Independence Avenue, SW.,
Washington, DC 20250-0522; telephone
(202) 720-3889; facsimile (202) 690—
1117; electronic mail:
pelzinga@wdc.usda.gov; and Orlando C.
Kilcrease, Senior Loan Officer, USDA/
FSA/DAFLP/STOP 0522, Independence
Avenue, SW., Washington, DC 20250—
0522; telephone (202) 720-1472;
facsimile: 202—-720-6797; electronic
mail: Orlando Kilcrease@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Notice and Comment

Section 263 of the Agricultural Risk
Protection Act requires that these
regulations be promulgated without
regard to the notice and comment
provisions of 5 U.S.C. 553 or the
Statement of Policy of the Secretary of
Agriculture effective July 24, 1971 (36
FR 13804) related to notices of proposed
rulemaking and public participation in

the rulemaking process. This rule is
thus issued as final and is effective
immediately.

Executive Order 12866

This rule has been determined to be
significant for purposes of Executive
Order 12866 and, therefore, has been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

The Farm Service Agency (Agency)
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities
and, therefore, is not required to
perform a Regulatory Flexibility
Analysis as required by the Regulatory
Flexibility Act, as amended (5 U.S.C.
601). This rule does not impact the
small entities to a greater extent than the
large entities.

Environmental Evaluation

National Environmental Policy Act

The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969, (42
U.S.C. 4321 et seq.) neither an
Environmental Impact Statement nor an
environmental assessment is required.

Environmental Justice, Executive Order
12898

This rule is subject to the
requirements of Executive Order 12898,
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations. Implementation of these
requirements will occur at the time of
actions performed hereunder.

Executive Order 12988

The rule has been reviewed in
accordance with E.O. 12988, Civil
Justice Reform. The provisions of this
rule are not retroactive and preempt
State laws to the extent such laws are
inconsistent with the provisions of this
rule. In accordance with section 212(e)
of the Department of Agriculture
Reorganization Act of 1994, before any
judicial action may be brought
concerning the provisions of this rule,
administrative review under 7 CFR part
11 must be exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, the
Agency generally must prepare a written
statement, including a cost-benefit
assessment, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any 1 year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates, under the regulatory
provisions of title II of the UMRA, for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Paperwork Reduction Act

Section 263 of the Act provides that
this rule will be promulgated without
regard to the Paperwork Reduction Act
contained in chapter 35 of title 44,
United States Code. This means that the
information to be collected from the
public to implement these programs and
the burden, in time and money, the
collection of the information would
have on the public does not have to be
approved by the Office of Management
and Budget or be subject to the normal
requirement for a 60-day public
comment period.

Background

This rule will implement sections
§203(f) and 253 of the Act (Pub. L. 106—
224) enacted June 20, 2000, related to
the Special Apple Loan Program and
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Emergency Loan for Seed Producers
Program, respectively.

1. 7 CFR Part 773—Special Apple Loan
Program

Apple prices in the 1998-1999
growing season fell to their lowest levels
in nearly 10 years. The average U.S.
1998-1999 farm price for fresh market
apples was estimated to be down more
than 20 percent from the previous
growing season, resulting in a 16
percent drop in total farm revenue. Even
with a possible improvement in the
coming growing seasons, the serious
economic impact of the earlier
economic losses will result in ongoing
financial difficulties for apple
producers.

Section 203(f) of the Act directed the
Secretary to make loans to producers of
apples that are suffering economic loss
as a result of low prices for apples. To
ensure that the borrowers under this
program are those that most likely are
suffering economic loss, the Agency
restricted applicants to those that
produced apples, on not less than 10
acres, for sale in 1999 or 2000. This
restriction excludes hobby apple
producers. Funds allocated will most
effectively assist those most directly
affected by the economic crisis in the
apple industry since those eligible will
have been dependent on apple
production for a primary source of
income. In addition, this program is
intended to assist producers recover
from economic losses and enable them
to continue their farming operations.
Therefore, loan funds must be used for
specified purposes related to the
production and marketing of apples.
Distribution of funds has been
determined to be on a per acre basis to
provide the most equitable access to
assistance for all affected producers, and
to best meet the intent of the authorizing
statute.

Congress allocated a limited amount
of funds for this program so certain
limits are necessary to help ensure that
loan funds are distributed equitably to
all interested producers. In addition,
this program is intended to assist
producers through a period of low apple
prices, not replace the producers’
established sources of credit. For these
reasons, the regulation limits loan size
to a maximum of $300.00 per acre of
apples in production and a maximum
indebtedness of $500,000 per producer.
To expedite funding of eligible requests,
the Agency will waive the application
requirements of historical production
and financial information, and cash
flow projections, for applicants
requesting $30,000 or less. The Agency,
however, will require these applicants

to provide cash flow projections later to
show repayment if their balance sheet
shows a net worth of less than three
times the loan amount. This additional
documentation is needed to minimize
the credit risk to the Government. For
loans for more than $30,000, repayment
will always be based on the applicant’s
projected cash flow budget.

To minimize the credit risk to the
Government, the Agency requires that
the applicants have an acceptable credit
history and demonstrate an ability to
repay the proposed loan. The Agency
cannot make a loan to an applicant who
is delinquent on a non-tax Federal debt
(31 U.S.C. 3720B), or has an outstanding
non-tax Federal judgment (28 U.S.C.
3201(e)). The restrictions will not apply
if the Federal delinquency and
judgment are cured on or before the loan
closing date. Applicants who have
provided the Agency false or misleading
information are also not eligible for this
program.

The Agency has established rates,
terms, and collateral requirements for
Special Apple Loans to allow for
maximum flexibility. The Act allows the
Agency to require collateral in an
amount adequate to protect the
Government’s interest and to minimize
potential loss. The Agency therefore,
will take a lien on available assets as
necessary to adequately secure the loan.
The level of documentation of collateral
value will depend on the risk of loss, as
determined by a review of the
applicant’s financial condition, and the
size of the loan. For loans over $30,000,
applicants with net worth of at least
three times the loan amount have
demonstrated an ability to successfully
manage the finances of their operation
and have accumulated assets to protect
against adverse conditions. Applicants
with those characteristics generally
represent significantly less potential
loss, so Agency will place less emphasis
on collateral when evaluating the
soundness of the loan request.
Therefore, these applicants will be
allowed to provide documentation of
collateral value in the form of
assessments or depreciation schedules.
For loans over $30,000, applicants with
net worth of less than three times the
loan amount will be required to provide
current appraisals, at the applicant’s
expense, to document collateral values.
All appraisals must be completed by a
knowledgeable appraiser, acceptable to
the Agency. Real estate appraisals must
be prepared by a state certified general
appraiser in compliance with the
Uniform Standards of Professional
Appraisal Practices (USPAP). For loans
of $30,000 or less, collateral value will
be based on the best available, verifiable

information. In addition, debtors will be
subject to the collection authorities of
31 U.S.C. chapter 37.

All persons approved for such loan
assistance must execute loan
instruments and legal documents to
secure the loan and reduce the risk to
the Government. For entity applicants,
the loan instruments and legal
documents must be executed in the
name of the entity and by each
individual member. This requirement is
necessary to minimize the credit risk.

The Agency will service Special
Apple Loans like nonprogram loans
under 7 CFR part 1951, subpart J. These
borrowers have not been required at
loan origination to meet the more
stringent eligibility requirements of
Agency loans under the Consolidated
Farm and Rural Development Act
(CONACT), and the Act does not
provide CONACT servicing benefits to
Special Apple Loan program borrowers.

2. 7 CFR Part 774—Emergency Loans for
Seed Producers Program

Seed producers have suffered
economic hardships as a result of the
bankruptcy filing of AgriBiotech.
AgriBiotech, one of the largest single
turf, forage, and alfalfa seed companies
in the country, filed for protection
under chapter 11 of the bankruptcy code
affecting over 1,200 farmer growers in
39 States. The growers are the largest
segment of creditors in the bankruptcy
proceedings. AgriBiotech cannot pay
these growers for their 1999 produced
crop as a result of the bankruptcy filing.
The courts have estimated the total
value of seed growers’ claims to be
approximately $50 million.

Section 253 of the Act directed the
Secretary to make no-interest loans to
producers of the 1999 crop of grass,
forage, vegetable, or sorghum seed that
have not received payments for the seed
as a result of bankruptcy proceedings
involving AgriBiotech. The funds
allocated for the program are believed to
be adequate for all eligible producers. If
demand does exceed the allocation,
funds will be paid in order of
application approval. For the producer
to be eligible, the seed producer must
have a valid claim in the bankruptcy
proceeding arising from a contract to
grow seeds in the United States.

The Agency has established terms and
collateral requirements for Emergency
Loans for Seed Producers to allow for
maximum flexibility. The Agency will
take as security an assignment on the
bankruptcy claim, and any seed still
held in the applicant’s possession, as
provided by the Act to secure loans
made to producers under this program.
The Agency will obtain a balance sheet



Federal Register/Vol. 65,

No. 235/ Wednesday, December 6, 2000/Rules and Regulations

76117

and any other financial information
needed to determine if there are liens
impacting the collateral. In addition,
debtors will be subject to the debt
collection authorities of 31 U.S.C.
chapter 37. For example, in cases of
default, the Agency may seek to attach
additional assets by filing judgments or
refer the debt to the Department of
Treasury for offset and cross-servicing.
In light of the Government’s limited
exposure on these small loans and
desire for simple administration, the
Agency believes that no further security
requirements are needed.

The Agency cannot make a loan to an
applicant who is delinquent on a non-
tax Federal debt (31 U.S.C. 3720B) or
has an outstanding non-tax Federal
judgment (28 U.S.C. 3201(e)). These
restrictions will not apply if the Federal
delinquency and judgment are cured on
or before the loan closing date.
Applicants who have provided false or
misleading information also are not
eligible for this program. The above
restrictions are needed to minimize
credit risk and comply with statutory
requirements.

All persons approved for such loan
assistance must execute the Agency’s
loan instruments and legal documents.
For entity applicants, the loan
instruments and legal documents must
be executed in the name of the entity
and by each individual member. This
requirement is necessary to minimize
risk and protect the Government’s
interest should default occur.

In accordance with § 253 of the Act,
the loan interest rate for Emergency
Loans for Seed Producers will be zero
initially. Upon completion and
disbursal of the estate in bankruptcy or
18 months after the date of the note,
whichever comes first, the note will
convert any outstanding balance to the
then current Farm Operating loan-direct
interest rate over an additional 7 years.
Interest rates are specified in exhibit B
of Agency Instruction 440.1 (available in
any Agency office) by loan type. If the
loan is not paid in full during this term
and default occurs, servicing will
proceed in accordance with existing
Agency regulations (7 CFR part 1951,
subpart J, Management and Collection of
Nonprogram Loans, specifically
§1951.468). The loan will be serviced as
a nonprogram loan because the program
is not authorized by the CONACT and,
therefore, does not receive the benefits
of CONACT program loans. The
borrowers also have not been required
to meet the more stringent CONACT
requirements.

Section 263 of the Act directed the
Secretary to implement this program as
soon as practicable and without regard

to the notice and comment provisions of
section 553 of title 5, United States Code
and the Statement of Policy of the
Secretary of Agriculture effective July
24, 1971, relating to notices of proposed
rulemaking and public participation in
rulemaking. Publication of this rule for
immediate effect without prior notice
and comment as a final rule, therefore,
is warranted.

List of Subjects
7 CFR Part 773

Fruits, Loan programs-agriculture.
7 CFR Part 774

Seeds, Loan programs-agriculture.

For reasons set out in the preamble,
7 CFR chapter VII is amended as set
forth below.

1. Part 773 is added to read as follows:

PART 773—SPECIAL APPLE LOAN
PROGRAM

Sec.

773.1 Introduction.

773.2 Definitions.

773.3 Appeals.

773.4-773.5 [Reserved]

773.6 Eligibility requirements.

773.7 Loan uses.

773.8 Limitations.

773.9 Environmental compliance.

773.10 Other Federal, State, and local
requirements.

773.11-773.17 [Reserved]

773.18 Loan application.

773.19 Interest rate, terms, security
requirements, and repayment.

773.20 Funding applications.

773.21 Loan decision, closing and fees.

773.22 Loan servicing.

773.23 Exception.

Authority: Pub. L. 106-224.

§773.1

This part contains the terms and
conditions for loans made under the
Special Apple Loan Program. These
regulations are applicable to applicants,
borrowers, and other parties involved in
making, servicing, and liquidating these
loans. The program objective is to assist
producers of apples suffering from
economic loss as a result of low apple
prices.

Introduction.

§773.2 Definitions.

As used in this part, the following
definitions apply:

Agency is the Farm Service Agency,
its employees, and any successor
agency.

Apple producer is a farmer in the
United States or its territories that
produced apples, on not less than 10
acres, for sale in 1999 or 2000.

Applicant is the individual or
business entity applying for the loan.

Business entity is a corporation,
partnership, joint operation, trust,
limited liability company, or
cooperative.

Cash flow budget is a projection
listing all anticipated cash inflows
(including all farm income, nonfarm
income and all loan advances) and all
cash outflows (including all farm and
nonfarm debt service and other
expenses) to be incurred by the
borrower during the period of the
budget. A cash flow budget may be
completed either for a 12 month period,
a typical production cycle or the life of
the loan, as appropriate.

Domestically owned enterprise is an
entity organized in the United States
under the law of the state or states in
which the entity operates and a majority
of the entity is owned by members
meeting the citizenship test.

False information is information
provided by an applicant, borrower, or
other source to the Agency which
information is known by the provider to
be incorrect, and was given to the
Agency in order to obtain benefits for
which the applicant or borrower would
not otherwise have been eligible.

Feasible plan is a plan that
demonstrates that the loan will be
repaid as agreed, as determined by the
Agency.

Security is real or personal property
pledged as collateral to assure
repayment of a loan in the event there
is a default on the loan.

USPAP is Uniform Standards of
Professional Appraisal Practice.

§773.3 Appeals.

A loan applicant or borrower may
request an appeal or review of an
adverse decision made by the Agency in
accordance with 7 CFR part 11.

8§8773.4-773.5 [Reserved]

§773.6 Eligibility requirements.

Loan applicants must meet all of the
following requirements to be eligible for
a Special Apple Program Loan:

(a) The loan applicant must be an
apple producer;

(b) The loan applicant must be a
citizen of the United States or an alien
lawfully admitted to the United States
for permanent residence under the
Immigration and Nationalization Act.
For a business entity applicant, the
majority of the business entity must be
owned by members meeting the
citizenship test or, other entities that are
domestically owned. Aliens must
provide the appropriate Immigration
and Naturalization Service forms to
document their permanent residency;

(c) The loan applicant and anyone
who will execute the promissory note
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must possess the legal capacity to enter
into contracts, including debt
instruments;

(d) At loan closing the loan applicant
and anyone who will execute the
promissory note must not be delinquent
on any Federal debt, other than a debt
under the Internal Revenue Code of
1986;

(e) At loan closing the loan applicant
and anyone who will execute the
promissory note must not have any
outstanding unpaid judgments obtained
by the United States in any court. Such
judgments do not include those filed as
a result of action in the United States
Tax Courts;

(f) The loan applicant, in past or
present dealings with the Agency, must
not have provided the Agency with false
information; and

(g) The individual or business entity
loan applicant and all entity members
must have acceptable credit history
demonstrated by debt repayment. A
history of failure to repay past debts as
they came due (including debts to the
Internal Revenue Service) when the
ability to repay was within their control
will demonstrate unacceptable credit
history. Unacceptable credit history will
not include isolated instances of late
payments which do not represent a
pattern and were clearly beyond the
applicant’s control or lack of credit
history.

§773.7 Loan uses.

Loan funds may be used for any of the
following purposes related to the
production or marketing of apples:

(a) Payment of costs associated with
reorganizing a farm to improve its
profitability;

(b) Payment of annual farm operating
expenses;

(c) Purchase of farm equipment or
fixtures;

(d) Acquiring, enlarging, or leasing a
farm;

(e) Making capital improvements to a
farm;

(f) Refinancing indebtedness;

(g) Purchase of cooperative stock for
credit, production, processing or
marketing purposes; or

(h) Payment of loan closing costs.

§773.8 Limitations.

(a) The maximum loan amount any
individual or business entity may
receive under the Special Apple Loan
Program is limited to $500,000.

(b) The maximum loan is further
limited to $300 per acre of apple trees
in production in 1999 or 2000,
whichever is greater.

(c) Loan funds may not be used to pay
expenses incurred for lobbying or
related activities.

(d) Loans may not be made for any
purpose which contributes to excessive
erosion of highly erodible land or to the
conversion of wetlands to produce an
agricultural commodity.

§773.9 Environmental compliance.

(a) Except as otherwise specified in
this section, prior to approval of any
loan, an environmental evaluation will
be completed by the Agency to
determine if the proposed action will
have any adverse impacts on the human
environment and cultural resources.
Loan applicants will provide all
information necessary for the Agency to
make its evaluation.

(b) The following loan actions were
reviewed for the purpose of compliance
with the National Environmental Policy
Act (NEPA), 40 CFR parts 1500 through
1508, and determined not to have a
significant impact on the quality of the
human environment, either individually
or cumulatively. Therefore the following
loan actions are categorically excluded
from the requirements of an
environmental evaluation:

(1) Payment of legal costs associated
with reorganizing a farm to improve its
profitability as long as there will be no
changes in the land’s use or character;

(2) Purchase of farm equipment which
will not be affixed to a permanent
mount or position;

(3) Acquiring or leasing a farm;

(4) Refinancing an indebtedness not
greater than $30,000;

(5) Purchase of stock in a credit
association or in a cooperative which
deals with the production, processing or
marketing of apples; and

(6) Payment of loan closing costs.

(c) The loan actions listed in
paragraph (b) of this section were also
reviewed in accordance with section
106 of the National Historic
Preservation Act (NHPA). It was
determined that these loan actions are
non-undertakings with no potential to
affect or alter historic properties and
therefore, will not require consultation
with the State Historic Preservation
Officer, Tribal Historic Preservation
Officer, or other interested parties.

(d) If adverse environmental impacts,
either direct or indirect, are identified,
the Agency will complete an
environmental assessment in
accordance with the Council on
Environmental Quality’s Regulations for
Implementing the Procedural Provisions
of NEPA to the extent required by law.

(e) In order to minimize the financial
risk associated with contamination of
real property from hazardous waste and
other environmental concerns, the
Agency will complete an environmental
risk evaluation of the environmental

risks to the real estate collateral posed
by the presence of hazardous substances
and other environmental concerns.

(1) The Agency will not accept real
estate as collateral which has significant
environmental risks.

(2) If the real estate offered as
collateral contains significant
environmental risks, the Agency will
provide the applicant with the option of
properly correcting or removing the risk,
or offering other non-contaminated
property as collateral.

§773.10 Other Federal, State, and local
requirements.

Borrowers are required to comply
with all applicable:

(a) Federal, State, or local laws;

(b) Regulatory commission rules; and

(c) Regulations which are presently in
existence, or which may be later
adopted including, but not limited to,
those governing the following:

(1) Borrowing money, pledging
security, and raising revenues for
repayment of debt;

(2) Accounting and financial
reporting; and

(3) Protection of the environment.

8§8773.11-773.17 [Reserved]

§773.18 Loan application.

(a) A complete application will
consist of the following:

(1) A completed Agency application
form;

(2) If the applicant is a business
entity, any legal documents evidencing
the organization and any State
recognition of the entity;

(3) Documentation of compliance
with the Agency’s environmental
regulations contained in 7 CFR part
1940, subpart G;

(4) A balance sheet on the applicant;

(5) The farm’s operating plan,
including the projected cash flow
budget reflecting production, income,
expenses, and loan repayment plan;

(6) The last 3 years of production and
income and expense information;

(7) Payment to the Agency for
ordering a credit report; and

(8) Any additional information
required by the Agency to determine the
eligibility of the applicant, the
feasibility of the operation, or the
adequacy and availability of security.

(b) Except as required in § 773.19(e),
the Agency will waive requirements for
a complete application, listed in
paragraphs (a)(5) and (a)(6) of this
section, for requests of $30,000 or less.

§773.19 Interest rate, terms, security
requirements, and repayment.

(a) Interest rate. The interest rate will
be fixed for the term of the loan. The
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rate will be established by the Agency
and available in each Agency Office,
based upon the cost of Government
borrowing for loans of similar
maturities.

(b) Terms. The loan term will be for
up to 3 years, based upon the useful life
of the security offered.

(c) Security requirements. The Agency
will take a lien on the following
security, if available, as necessary to
adequately secure the loan:

(1) Real estate;

(2) Chattels;

(3) Crops;

(4) Other assets owned by the
applicant; and

(5) Assets owned and pledged by a
third party.

(d) Documentation of security value.

(1) For loans that are for $30,000 or
less, collateral value will be based on
the best available, verifiable
information.

(2) For loans of greater than $30,000
where the applicant’s balance sheet
shows a net worth of three times the
loan amount or greater, collateral value
will be based on tax assessment of real
estate and depreciation schedules of
chattels, as applicable, less any existing
liens.

(3) For loans of greater than $30,000
where the applicant’s balance sheet
shows a net worth of less than three
times the loan amount, collateral value
will be based on an appraisal. Such
appraisals must be obtained by the
applicant, at the applicant’s expense
and acceptable to the Agency.
Appraisals of real estate must be
completed in accordance with USPAP.

(e) Repayment. (1) All loan applicants
must demonstrate that the loan can be
repaid.

(2) For loans that are for $30,000 or
less where the applicant’s balance sheet
shows a net worth of three times the
loan amount or greater, repayment
ability will be considered adequate
without further documentation.

(3) For loans that are for $30,000 or
less where the applicant’s balance sheet
shows a net worth of less than three
times the loan amount, repayment
ability must be demonstrated using the
farm’s operating plan, including a
projected cash flow budget based on
historical performance. Such operating
plan is required notwithstanding
§ 773.18 of this part.

(4) For loans that are for more than
$30,000, repayment ability must be
demonstrated using the farm’s operating
plan, including a projected cash flow
budget based on historical performance.

(f) Creditworthiness. All loan
applicants must have an acceptable
credit history demonstrated by debt

repayment. A history of failure to repay
past debts as they came due (including
debts to the Internal Revenue Service)
when the ability to repay was within
their control will demonstrate
unacceptable credit history.
Unacceptable credit history will not
include isolated instances of late
payments which do not represent a
pattern and were clearly beyond the
applicant’s control or lack of credit
history.

§773.20 Funding applications.

Loan requests will be funded based on
the date the Agency approves the
application. Loan approval is subject to
the availability of funds.

§773.21 Loan decision, closing, and fees.

(a) Loan decision. (1) The Agency will
approve a loan if it determines that:

(i) The loan can be repaid;

(ii) The proposed use of loan funds is
authorized;

(iii) The applicant has been
determined eligible;

(iv) All security requirements have
been, or will be met at closing;

(vi) All other pertinent requirements
have been, or will be met at closing.

(2) The Agency will place conditions
upon loan approval as necessary to
protect its interest.

(b) Loan closing. (1) The applicant
must meet all conditions specified by
the loan approval official in the
notification of loan approval prior to
loan closing;

(2) There must have been no
significant changes in the plan of
operation or the applicant’s financial
condition since the loan was approved;
and

(2) The applicant will execute all loan
instruments and legal documents
required by the Agency to evidence the
debt, perfect the required security
interest in property securing the loan,
and protect the Government’s interests,
in accordance with applicable State and
Federal laws. In the case of an entity
applicant, all officers or partners and
any board members also will be
required to execute the promissory
notes as individuals.

(c) Fees. The applicant will pay all
loan closing fees including credit report
fees, fees for appraisals, fees for
recording any legal instruments
determined to be necessary, and all
notary, lien search, and similar fees
incident to loan transactions. No fees
will be assessed for work performed by
Agency employees.

§773.22 Loan servicing.

Loans will be serviced in accordance
with subpart J of part 1951, or its

successor regulation, during the term of
the loan. If the loan is not paid in full
during this term, servicing will proceed
in accordance with §1951.468 of that
part.

§773.23 Exception.

The Agency may grant an exception to
the security requirements of this
section, if the proposed change is in the
best financial interest of the
Government and not inconsistent with
the authorizing statute or other
applicable law.

2. Part 774 is added to read as follows:

PART 774—Emergency Loan for Seed
Producers Program

Sec.

774.1 Introduction.

774.2 Definitions.

774.3 Appeals.

774.4-774.5 [Reserved]

774.6 Eligibility requirements.

774.7 [Reserved]

774.8 Limitations.

774.9 Environmental requirements.

774.10 Other Federal, State, and local
requirements.

774.11-774.16 [Reserved]

774.17 Loan application.

774.18 Interest rate, terms, and security
requirements.

774.19 Processing applications.

774.20 Funding applications.

774.21 [Reserved]

774.22  Loan closing.

774.23 Loan servicing.

774.24 Exception.

Authority: Pub. L. 106-224

§774.1

The regulations of this part contain
the terms and conditions under which
loans are made under the Emergency
Loan for Seed Producers Program. These
regulations are applicable to applicants,
borrowers, and other parties involved in
making, servicing, and liquidating these
loans. The program objective is to assist
certain seed producers adversely
affected by the bankruptcy filing of
AgriBiotech.

Introduction.

8§774.2 Definitions.

As used in this part, the following
definitions apply:

Agency is the Farm Service Agency,
its employees, and any successor
agency.

Applicant is the individual or
business entity applying for the loan.

Business entity is a corporation,
partnership, joint operation, trust,
limited liability company, or
cooperative.

Domestically owned enterprise is an
entity organized in the United States
under the law of the state or states in
which the entity operates and a majority



76120

Federal Register/Vol. 65, No. 235/ Wednesday, December 6, 2000/Rules and Regulations

of the entity is owned by members
meeting the citizenship test.

False information is information
provided by an applicant, borrower or
other source to the Agency that the
borrower knows to be incorrect, and that
the borrower or other source provided
in order to obtain benefits for which the
borrower would not otherwise have
been eligible.

Seed producer is a farmer that
produced a 1999 crop of grass, forage,
vegetable, or sorghum seed for sale to
AgriBiotech under contract.

8§774.3 Appeals.

A loan applicant or borrower may
request an appeal or review of an
adverse decision made by the Agency in
accordance with 7 CFR part 11.

88774.4-774.5 [Reserved]

§774.6 Eligibility requirements.

Loan applicants must meet all of the
following requirements to be eligible
under the Emergency Loan for Seed
Producers Program;

(a) The loan applicant must be a seed
producer;

(b) The individual or entity loan
applicant must have a timely filed proof
of claim in the Chapter XI bankruptcy
proceedings involving AgriBiotech and
the claim must have arisen from
acontract to grow seeds in the United
States;

(c) The loan applicant must be a
citizen of the United States or an alien
lawfully admitted to the United States
for permanent residence under the
Immigration and Nationalization Act.
For a business entity applicant, the
majority of the business entity must be
owned by members meeting the
citizenship test or, other entities that are
domestically owned. Aliens must
provide the appropriate Immigration
and Naturalization Service forms to
document their permanent residency;

(d) The loan applicant and anyone
who will execute the promissory note
must possess the legal capacity to enter
into contracts, including debt
instruments;

(e) At loan closing, the applicant and
anyone who will execute the promissory
note must not be delinquent on any
Federal debt, other than a debt under
the Internal Revenue Code of 1986;

(f) At loan closing, the applicant and
anyone who will execute the promissory
note must not have any outstanding
unpaid judgments obtained by the
United States in any court. Such
judgments do not include those filed as
a result of action in the United States
Tax Courts;

(g) The loan applicant, in past and
current dealings with the Agency, must

not have provided the Agency with false
information.

§774.7 [Reserved]

§774.8 Limitations.

(a) The maximum loan amount any
individual or business entity may
receive will be 65% of the value of the
timely filed proof of claim against
AgriBiotech in the bankruptcy
proceeding as determined by the
Agency.

(b) Loan funds may not be used to pay
expenses incurred for lobbying or
related activities.

(c) Loans may not be made for any
purpose which contributes to excessive
erosion of highly erodible land or to the
conversion of wetlands to produce an
agricultural commodity.

§774.9 Environmental requirements.

The loan actions in this part were
reviewed for the purpose of compliance
with the National Environmental Policy
Act (NEPA), 40 CFR parts 1500 through
1508, and determined not to have a
significant impact on the quality of the
human environment, either individually
or cumulatively. These loan actions are
categorically excluded from the
requirements of an environmental
evaluation due to the fact that the loan
funds would be utilized to replace
operating capital the applicant would
have had if AgriBiotech had not filed
bankruptcy.

§774.10 Other Federal, State, and local
requirements.

Borrowers are required to comply
with all applicable:

(a) Federal, State, or local laws;

(b) Regulatory commission rules; and

(c) Regulations which are presently in
existence, or which may be later
adopted including, but not limited to,
those governing the following:

(1) Borrowing money, pledging
security, and raising revenues for
repayment of debt;

(2) Accounting and financial
reporting; and

(3) Protection of the environment.

§774.11-774.16 [Reserved]

§774.17 Loan application.

A complete application will consist of
the following:

(a) A completed Agency application
form;

(b) Proof of a bankruptcy claim in the
AgriBiotech bankruptcy proceedings;

(c) If the applicant is a business
entity, any legal documents evidencing
the organization and any State
recognition of the entity;

(d) Documentation of compliance
with the Agency’s environmental

regulations contained in 7 CFR part
1940, subpart G;

(e) A balance sheet on the applicant;
and

(f) Any other additional information
the Agency needs to determine the
eligibility of the applicant and the
application of any Federal, State or local
laws.

§774.18 Interest rate, terms and security
requirements.

(a) Interest rate. (1) The interest rate
on the loan will be zero percent for 18
months or until the date of settlement
of, completion of, or final distribution of
assets in the bankruptcy proceeding
involving AgriBiotech, whichever
comes first.

(2) Thereafter interest will begin to
accrue at the regular rate for an Agency
Farm operating-direct loan (available in
any Agency office).

(b) Terms. (1) Loans shall be due and
payable upon the earlier of the
settlement of the bankruptcy claim or 18
months from the date of the note.

(2) However, any principal remaining
thereafter will be amortized over a term
of 7 years at the Farm operating-direct
loan interest rate (available in any
Agency office). If the loan is not paid in
full during this term and default occurs,
servicing will proceed in accordance
with § 1951.468 of this title.

(c) Security Requirements. (1) The
Agency will require a first position
pledge and assignment of the
applicant’s monetary claim in the
AgriBiotech bankruptcy estate to secure
the loan.

(2) If the applicant has seed remaining
in their possession that was produced
under contract to AgriBiotech, the
applicant also will provide the Agency
with a first lien position on this seed. It
is the responsibility of the applicant to
negotiate with any existing lienholders
to secure the Agency’s first lien
position.

§774.19 Processing applications.

Applications will be processed until
such time that funds are exhausted, or
all claims have been paid and the
bankruptcy involving AgriBiotech has
been discharged. When all loan funds
have been exhausted or the bankruptcy
is discharged, no further applications
will be accepted and any pending
applications will be considered
withdrawn.

§774.20 Funding applications.

Loan requests will be funded based on
the date the Agency approves an
application. Loan approval is subject to
the availability of funds.
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§774.21 [Reserved]

§774.22 Loan closing.

(a) Conditions. The applicant must
meet all conditions specified by the loan
approval official in the notification of
loan approval prior to closing.

(b) Loan instruments and legal
documents. The applicant will execute
all loan instruments and legal
documents required by the Agency to
evidence the debt, perfect the required
security interest in the bankruptcy
claim, and protect the Government’s
interest, in accordance with applicable
State and Federal laws. In the case of an
entity applicant, all officers or partners
and any board members also will be
required to execute the promissory
notes as individuals.

(c) Fees. The applicant will pay all
loan closing fees for recording any legal
instruments determined to be necessary
and all notary, lien search, and similar
fees incident to loan transactions. No
fees will be assessed for work performed
by Agency employees.

§774.23 Loan servicing.

Loans will be serviced in accordance
with subpart J of part 1951 of this title,
or its successor regulation. If the loan is
not repaid as agreed and default occurs,
servicing will proceed in accordance
with section 1951.468 of that part.

§774.24 Exception.

The Agency may grant an exception to
any of the requirements of this section,
if the proposed change is in the best
financial interest of the Government and
not inconsistent with the authorizing
statute or other applicable law.

Signed at Washington, D.C., on November
29, 2000.

August Schumacher, Jr.,

Under Secretary for Farm and Foreign
Agricultural Services.

[FR Doc. 00-30977 Filed 12—5-00; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 208

[INS Order No. 1865-97; AG Order No.
2340-2000]

RIN 1115-AE93

Asylum Procedures

AGENCY: Immigration and Naturalization
Service, Justice; and Executive Office for
Immigration Review, Justice.

ACTION: Final rule.

SUMMARY: This final rule amends the
Department of Justice regulations
implementing the provisions of the
Illegal Immigration Reform and
Immigrant Responsibility Act of 1996
(IIRIRA), governing asylum claims.
Additionally, this rule amends portions
of the regulations governing cases in
which an applicant has established past
persecution or in which an applicant
may be able to avoid persecution in a
particular country by relocating to
another area of that country. Finally, the
rule identifies factors that may be
considered in the exercise of discretion
in asylum cases in which the alien has
established past persecution but may
not have a well-founded fear of future
persecution. This final rule will ensure
that asylum applications are processed
in accordance with the Immigration and
Nationality Act (Act), as amended by
IIRIRA, as well as with international
instruments.

DATES: This rule is effective January 5,
2001.

FOR FURTHER INFORMATION CONTACT: For
matters relating to the Immigration and
Naturalization Service—Joanna Ruppel,
International Affairs, Department of
Justice, Immigration and Naturalization
Service, 425 I Street NW., ULLICO third
floor, Washington, DC 20536, telephone
(202) 305-2663. For matters relating to
the Executive Office for Immigration
Review—Charles Adkins-Blanch,
General Counsel, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041, telephone (703) 305-0470.

SUPPLEMENTARY INFORMATION:
I. Background

Regulations To Implement the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996

On March 6, 1997, the Service and
EOIR jointly published in the Federal
Register, at 62 FR 10312, an interim rule
to implement Public Law 104-208 (110
Stat. 3546) (IIRIRA). That legislation
significantly amended several parts of
the Immigration and Nationality Act
(“Act” or “INA”), including part 208.
The interim regulations implementing
IIRIRA were preceded by a notice of
proposed rulemaking, published in the
Federal Register on January 3, 1997, at
62 FR 444, and providing a 30-day
comment period. The interim rule
provided a 120-day comment period.
The Department of Justice (Department)
received 39 comments on the interim
rule in addition to the 124 comments
already received as a result of the
proposed rule. This final rule reflects
further changes resulting from

comments received in response to both
the original proposed rule and the
interim rule.

Proposed Rule Regarding Past
Persecution, Internal Relocation, and
Discretion (Past Persecution Rule)

On June 11, 1998, at 63 FR 31945, the
Service and EOIR jointly published in
the Federal Register a proposed rule to
change portions of 8 CFR 208.13 and
208.16 in order to provide further
guidance on adjudicating asylum cases
and withholding of removal cases when
an applicant has established past
persecution and when the applicant
may be able to avoid persecution in his
or her home country by relocating to
another area of that country. The rule
proposed to establish new guidelines
concerning the Attorney General’s
exercise of discretion in cases in which
past persecution is established, and the
types of evidence that may be
considered in determining whether an
applicant has a well-founded fear of
future persecution. Additionally, the
rule proposed to identify new factors
that could be considered in the
determination whether to grant asylum
when an applicant has established past
persecution but no longer has a well-
founded fear of future persecution. The
Department received 35 comments on
the proposed past persecution rule.

The Department has elected to split
part 208 from the rest of the IIRIRA
interim regulations and to incorporate
amendments to part 208 into this final
rule based both on comments to the
IIRIRA interim rule and on comments to
the June 1998 proposed rule regarding
past persecution. In the future, the
Department will publish a proposed
rule concerning the definition of
“persecution” and the definition of
“particular social group.” Those new
proposals are based in part on certain of
the provisions being made final in this
rule.

II. Comments

Most of the commenters on both the
interim IIRIRA rule and proposed past
persecution rule represented either
attorney organizations or voluntary
organizations predominantly involved
with refugees and asylum claimants.
The Department also received
comments from individual attorneys
and the regional representative of
United Nations High Commissioner for
Refugees (UNHCR). Since many of the
comments were duplicative or endorsed
the submissions of other commenters,
the Department will address the
comments by section and topic, rather
than reference each comment and
commenter. The following discussion
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also identifies amendments made by the
Department to clarify and streamline the
regulations as part of the
Administration’s reinvention and
regulation streamlining initiative.

§ 208.2—Jurisdiction

To clarify jurisdiction over asylum
applications, the Department has
reorganized and revised this section as
follows:

(1) Language has been added to
§208.2(a) to establish that the Office of
International Affairs has initial
jurisdiction over credible fear
determinations under § 208.30 and
reasonable fear determinations under
§208.31.

(2) Language in § 208.2(a) relating to
the filing of a complete application has
been removed as redundant with the
provisions of § 208.3.

(3) Section 208.2(b)(3) has been
redesignated as § 208.2(b) to provide a
general description of Immigration
Court jurisdiction, relevant to the
majority of asylum applications
adjudicated in Immigration Court, prior
to discussion of the more limited
jurisdiction applicable in circumstances
described in new § 208.2(c).

(4) The first sentence in new
§208.2(b) (formerly § 208.2(b)(3)),
which refers to an immigration judge’s
jurisdiction over asylum applications
“after a copy of the charging document
has been filed with the Immigration
Court,” has been amended. The
Department has removed the words “a
copy of” from that sentence because, in
general, only the charging document
with the original signature of the
Service officer who issued the charging
document may be filed with the
Immigration Court. The Department also
amended the last sentence in § 208.2(b)
to establish that immigration judges
have exclusive jurisdiction over credible
fear determinations that have been
referred to the Immigration Court
pursuant to § 208.30, as well as
reasonable fear determinations that have
been referred to the Immigration Court
pursuant to § 208.31. In addition, the
reference to “Executive Office for
Immigration Review’” has been replaced
with “Immigration Court” because only
immigration judges have jurisdiction
over credible fear and reasonable fear
review proceedings.

(5) Section 208.2(b)(1) has been
redesignated as § 208.2(c), governing
asylum and withholding proceedings for
those aliens not entitled to removal
proceedings under section 240 of the
Act. Section 208.2(c)(1) relates to aliens
who are not entitled to proceedings
under section 240 of the Act and are
eligible to apply only for asylum and

withholding of removal. Section
208.2(c)(2) relates to jurisdiction over
proceedings that are limited to requests
for withholding of removal pursuant to
§208.31, after an alien subject to
reinstatement of a prior order under
section 241(a)(5) of the Act or
administrative removal under section
238(b) of the Act has been found to have
a reasonable fear.

(6) The Department has rewritten the
language of § 208.2(c)(1)(v) (formerly
§208.2(b)(1)(v)), to clarify the existing
rules relating to cases falling under
section 235(c) of the Act. Section 235(c)
provides an expedited removal process
for certain aliens who are suspected of
being inadmissible on national security
grounds; the Service has the authority to
order such an alien removed without
further inquiry or hearing by an
immigration judge, as provided in
§ 235.8 of this chapter.

The current regulatory scheme
provides adequate safeguards to ensure
that the expedited nature of removal
under section 235(c) is balanced against
the right to apply for asylum in
appropriate cases. An immigration
officer or immigration judge must
initiate certain procedures described in
8 CFR 235.8 when an arriving alien is
suspected of being inadmissible on
security or related grounds. Only after
those procedures have been completed
and a permanent order of
inadmissibility is issued would the
question arise regarding eligibility for
asylum or withholding of removal.
Although some categories of persons
found inadmissible on those grounds
are ineligible for asylum, other persons,
such as those found inadmissible based
on membership in a terrorist
organization, remain eligible for asylum.

The Regional Director is authorized to
pretermit an asylum application for
aliens who have been issued a
permanent order of inadmissibility.
However, in some cases, and in the
exercise of prosecutorial discretion, the
Regional Director may choose to place
persons found subject to removal under
section 235(c) of the Act, but who are
not subject to the bars to asylum, in
asylum-only proceedings under
§208.2(c)(1) by issuing a Form 1-863,
Notice of Referral to Immigration Judge.
In those cases in which the Service has
affirmatively decided to place an alien
in asylum-only proceedings and has
issued a Form 1-863, the immigration
judge would then have jurisdiction to
hear the alien’s asylum application. Of
course, unless the Service has issued a
Form I-863 to an alien who is found to
be removable under section 235(c) of the
Act, the immigration judges have no
jurisdiction with respect to those cases.

The Department further notes that
§ 235.8 of this chapter, as amended by
the regulations implementing the
Convention Against Torture, expressly
limits the applicability of § 208.2.
Section 235.8(b)(4) specifically states
that persons seeking withholding under
section 241(b)(3) of the Act or the
Convention Against Torture are not
subject to the “provisions of part 208 of
this chapter relating to consideration or
review by an immigration judge, the
Board of Immigration Appeals or an
asylum officer.” Instead, it is the
Service’s responsibility to ensure that
no removals are conducted under
section 235(c) that violate our
international obligations; the process for
making such a determination remains
within the Service’s control.

(7) Section 208.2(c)(1)(vi) [formerly
section 208.2(b)(1)(vi)] has been
amended to clarify that the exclusive
jurisdiction of the immigration judge
comes into effect only when the district
director refers an alien described in this
provision for a hearing that is limited to
asylum and withholding of removals.

(8) In § 208.2(c)(3)(i) (formerly
§208.2(b)(2)(i)), which describes rules
of procedures, the reference to “8 CFR
part 2407 in the first sentence has been
amended to read ““8 CFR part 240,
subpart A,” to clarify that hearings
limited to eligibility for asylum and/or
withholding of removal shall be
conducted under the same procedures
that apply in removal proceedings.

(9) Section §208.2(b)(2)(ii) has been
redesignated as § 208.2(c)(3)(ii), but
otherwise is unchanged.

(10) Section 208.2(b)(2)(iii) has been
redesignated as § 208.2(c)(3)(iii).
Additionally, it has been amended by
removing reference to sections 208,
212(h), 212(i) of the Act and by adding
an exception based on a showing of
exceptional circumstances, in order to
reflect the statutory language in section
240(b)(7) of the Act.

§208.3—Form of Application

The name of the Form I-589,
Application for Asylum and
Withholding of Removal, as it appeared
in § 208.3(a) has been corrected to
“Form I-589, Application for Asylum
and for Withholding of Removal.”
Section 208.3(c)(4) has been corrected to
reflect that section 274C of the Act
provides for criminal as well as civil
penalties for knowingly placing false
information on an Application.

§ 208.4—Filing the Application

A considerable number of comments
were received regarding the 1-year filing
deadline contained in section
208(a)(2)(B) of the Act and the
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provisions for exemption contained in
section 208(a)(2)(D) of the Act relating
to changed conditions.

Some commenters took issue with the
deadline itself. While the Department
understands the concerns of those
commenters, the 1-year filing deadline
is a statutory requirement and therefore
cannot be removed by rulemaking.

Some commenters suggested that an
asylum officer or immigration judge
should question an applicant before an
application can be rejected as untimely
filed. This suggestion has been adopted
for two reasons. First, the decision on a
tardy filing issue can best be made only
after an asylum officer, in an interview,
or immigration judge, in a hearing, has
given an applicant the opportunity to
present any relevant and useful
information bearing on any prohibitions
on filing. Second, for applicants who are
placed in removal proceedings, the
immigration judge must still determine
whether the applicant is eligible for
withholding of removal, even if it is
found that the alien is ineligible to
apply for asylum.

Language in § 208.4(a)(2)(ii) was
added for consistency with §1.1(h),
which defines the term “day’” for
computing the period of time for taking
action provided in 8 CFR. When
calculating the one-year period when
the last day of the period falls on a
Saturday, Sunday, or legal holiday, the
period shall run until the end of the
next day that is not a Saturday, Sunday,
or legal holiday. One commenter
suggested that the Department consider
the filing of an asylum application to be
the date the application is mailed or
otherwise sent to the Service or
Immigration Court. This suggestion has
been adopted in part. For an application
filed with the Service, an application is
considered to have been filed on the
date it is received by the Service. In a
case in which the 1-year filing deadline
has not been met, however, if the
applicant provides clear and convincing
documentary evidence of mailing the
application within the 1-year period, the
mailing date shall be considered the
filing date. For a case before the
Immigration Court or the Board of
Immigration Appeals (Board), an asylum
application is considered to have been
filed on the date it is received by the
Court or the Board.

In addition, other references to filing
an application in paragraph (a) relating
to “submission of,” “submitted,” or
“applied for” have also been changed to
“filed” in order to make language in the
section consistent. Language was also
added to reflect that the provisions of
this section apply to asylum
applications decided by an asylum

officer, an immigration judge, or the
Board.

Many commenters recommended a
change in the language of § 208.4(a)(4)
and §208.4(a)(5) that would indicate the
list of circumstances is not all-inclusive.
That suggestion has been adopted.

The Department agreed with several
of the recommended amendments to
§208.4(a)(4), relating to changed
circumstances. First, the Department
eliminated the requirement that the
changed circumstances be ““objective.”
The modifier “objective” was removed
to avoid confusion in cases where, for
example, the changed circumstance
relates to a subjective choice an
applicant has made, such as a religious
conversion or adoption of political
views. Additionally, the Department
eliminated the requirement that the
changed circumstances occur within the
United States, because there may be
situations in which the changed
circumstances, such as religious
conversion, took place outside the
United States, but not in the applicant’s
home country. The Department also
specified that cessation of the requisite
relationship between a principal
applicant and a dependent after the
dependent has been included in the
principal applicant’s application as a
derivative applicant may constitute a
changed circumstance. Finally, the
Department clarified that an adjudicator
must take into account an applicant’s
delayed awareness of a changed
circumstance, such as events in the
home country, when determining
whether a period of delay is reasonable.

Section 208.4(a)(5), relating to
extraordinary circumstances, has been
revised to reflect the numerous
comments regarding the current list of
circumstances that may constitute
extraordinary circumstances. The
Department has added additional
circumstances to the non-exhaustive
list, as discussed below. Additionally,
the Department has changed the word
“shall” in the second sentence of
paragraph (a)(5) to “may” to better
reflect the statutory language in section
208(a)(2)(D) and to reinforce the
necessity of analyzing each case on an
individual basis. The Department has
also added language to the burden of
proof requirement to specify clearly that
the applicant bears the burden to
demonstrate that the delay was
reasonable under the circumstances.

With respect to § 208.4(a)(5), some
commenters suggested that
extraordinary circumstances not be
limited to factors beyond the alien’s
control. That suggestion has been
partially adopted. While it is hard to
imagine a situation that both would be

entirely within the alien’s control and
would also prevent him or her from
filing the application, it is not difficult
to imagine qualifying situations in
which the alien might be forced to
choose between the lesser of two evils,
or the alien might be able to exercise a
limited amount of control. The
regulation has been amended to provide
that the alien must not have
intentionally created the circumstance.

Additionally, the phrase ‘‘but for
those circumstances he or she would
have been able to file the application
within the 1-year period” has been
modified to ensure consistency with the
statutory language to read ‘““‘those
circumstances were directly related to
the alien’s failure to file the application
within the 1-year period.”

In § 208.4(a)(5)(i), the phrase “of
significant duration,” in reference to an
experience of serious illness or
disability, was removed to allow for a
situation in which the timing of an
applicant’s serious illness or disability
prohibited him or her from filing the
asylum application within one year of
the individual’s arrival in the United
States, even though the illness or
disability was of short duration.

Several commenters recommended
that the list of extraordinary
circumstances be expanded to include
maintaining valid immigrant or
nonimmigrant status, in addition to
maintaining Temporary Protected
Status. The Department has accepted
the recommendation because there are
sound policy reasons to permit persons
who were in a valid immigrant or
nonimmigrant status, or were given
parole, to apply for asylum within a
reasonable time after termination of
parole or immigration status. The
Department does not wish to force a
premature application for asylum in
cases in which an individual believes
circumstances in his country may
improve, thus permitting him to return
to his country. For example, an
individual admitted as a student who
expects that the political situation in her
country may soon change for the better
as a result of recent elections may wish
to refrain from applying for asylum until
absolutely necessary. The Department
would expect a person in that situation
to apply for asylum, should conditions
not improve, within a very short period
of time after the expiration of her status.
Failure to apply within a reasonable
time after expiration of the status would
foreclose the person from meeting the
statutory filing requirements. Generally,
the Department expects an asylum-
seeker to apply as soon as possible after
expiration of his or her valid status, and
failure to do so will result in rejection
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of the asylum application. Clearly,
waiting six months or longer after
expiration or termination of status
would not be considered reasonable.
Shorter periods of time would be
considered on a case-by-case basis, with
the decision-maker taking into account
the totality of the circumstances.

Others recommended including
situations involving the death or serious
illness or incapacity of the applicant’s
legal representative or of a member of
the applicant’s immediate family. The
Department agrees that there may be
situations in which the serious illness of
an applicant’s representative or family
member could relate to an applicant’s
delay in applying for asylum. Therefore,
that suggestion has been adopted. As
with all exceptions to the 1-year filing
requirement based on extraordinary
circumstances, the applicant would
have to demonstrate that the illness of
the representative or family related to
the delay in filing and that the applicant
applied for asylum within a reasonable
amount of time after the illness.

Some commenters suggested
broadening the two illustrative lists. The
lists have been expanded to include
some, but not all, of the suggestions.
The Department’s decision to include
only some of the circumstances
suggested in the comments does not
mean that the Department has
determined that those that were not
included could never excuse tardiness.
The fact that an applicant’s
circumstances are described in the list
of possible changed or extraordinary
circumstances does not in itself
mandate that a tardy filing be excused;
nor does the lack of such a description
mean that the circumstances cannot be
raised during an interview or hearing
and result in excuse of the untimely
filing. The lists merely provide
examples of circumstances that might
result in a tardiness being excused. In
order for a tardy filing to be excused, an
applicant must first credibly show the
existence or occurrence of the
circumstances (regardless of whether
those circumstances are specifically
listed in the regulations), and then show
(1) for changed circumstances, that
those changes materially affect the
alien’s eligibility for asylum, or (2) for
extraordinary circumstances, that those
circumstances directly relate to the
alien’s failure to file the application
within the 1-year deadline. Without the
direct connection, the alien is statutorily
ineligible to apply for asylum.

The Department notes that the
existing provision in this section
relating to “ineffective assistance of
counsel” raises questions that have
arisen under the Act more generally

concerning whether, and if so when,
errors by counsel may furnish a ground
for an alien to obtain relief, such as
setting aside a final order or excusing a
failure to comply with a statutory
deadline. For example, in a case that is
currently pending before the Board of
Immigration Appeals, the Service is
arguing that because there is no
constitutional right to government-
furnished counsel in immigration
proceedings, there is, under Coleman v.
Thompson, 501 U.S. 722 (1991), no
constitutional basis for relief based on a
claim of ineffective assistance of
counsel. Similar issues concerning
errors of counsel have been raised in
court in other contexts under the Act.
The Department accordingly is re-
examining the ineffective-assistance-of-
counsel provision in the asylum
regulations as part of a broader
assessment of the role that counsel error
may play in requests for relief in
immigration proceedings. However,
because those issues have not yet been
raised in the context of the current
rulemaking proceedings, this provision
is being carried forward unchanged at
the present time. The Department will
address those issues separately in the
future.

Certain commenters appeared to be
confused about the amount of additional
time an applicant should receive in
order to file an application when it has
been determined that a changed or
extraordinary circumstance is present in
a particular case. While most
understood that the finding of changed
or extraordinary circumstances justifies
the tardiness being excused to the extent
necessary to allow the alien a reasonable
amount of time to submit the
application, some believed that the alien
would automatically receive one year
from the date of the circumstance
involved to file a timely application.
Although there may be some rare cases
in which a delay of one year or more
may be justified because of particular
circumstances, in most cases such a
delay would not be justified. Allowing
an automatic one year extension from
the date a changed or extraordinary
circumstance occurred would clearly
exceed the statutory intent that the
delay be related to the circumstance.
Accordingly, that approach has not been
adopted.

Section 208.4(b)(2) has been clarified
to reflect that the director of the local
asylum office, in addition to the director
of the asylum program, can authorize
the filing of an application directly with
a local asylum office instead of with a
Service Center. A provision was also
added to this section that allows an
application to be filed directly with an

asylum office in a case in which an
individual who was previously
included in a principal applicant’s
asylum application as a dependent has
lost derivative status and wants to file
as a principal applicant.

The title of § 208.4(b)(3) has been
changed from “With the immigration
judge” to “With the Immigration Court,
and in § 208.4(b)(3)(i), the phrase
“jurisdiction over the port, district
office, or sector after service and filing
of the appropriate charging document”
has been changed to “jurisdiction over
the underlying proceeding.” The form
number of the Notice of Referral to
Immigration Judge (I-863) has also been
added to §208.4(b)(3)(iii).

Finally, the second sentence of
§208.4(b)(5) has been amended to
reflect that submission of an asylum
application to the district director does
not automatically trigger the issuance of
a Form I-863, Notice of Referral to an
Immigration Judge.

§ 208.5—Special Duties Towards Aliens
in Custody of the Service

’

Language was added to reflect that
paragraph (a), which relates to aliens in
the custody of the Service who request
asylum or withholding of removal, or
who express a fear of persecution or
harm, does not pertain to an alien in
custody pending a reasonable fear
determination pursuant to § 208.31, just
as it does not pertain to an alien
pending a credible fear determination.
However, a sentence was added to
reflect that, even though the Service is
not required to provide application
forms to aliens pending a credible fear
or reasonable fear determination, the
Service may provide the forms upon
request. The word ‘““persecution’ was
deleted after the terms “credible fear”
and “‘reasonable fear” to reflect that a
credible fear or reasonable fear
determination involves an evaluation of
both fear of persecution and fear of
torture. Finally, § 208.5(b)(1)(ii) has
been amended to allow a district
director to extend the 10-day filing
period for crewmen when good cause
exists.

§ 208.6—Disclosure to Third Parties

One commenter suggested the
restoration of the second sentence in
§208.6(a), which had been removed as
superfluous, relating to the deletion of
identifying details from copies of
asylum cases in public reading rooms.
The Department believes § 208.6
protects the confidentiality of asylum
applicants in public reading rooms and,
therefore, has decided not to restore the
removed language to this section. The
Department has added language to
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§ 208.6 regarding the disclosure to third
parties of information and records
relating to credible fear interviews and
determinations, as well as reasonable
fear interviews and determinations, to
protect claimants’ confidentiality in
those proceedings.

The Department is considering further
amendments to the confidentiality
provisions and will publish a proposed
rule if it decides further change is
necessary.

§ 208.7—Employment Authorization

One commenter suggested a
clarification that an asylum office
referral of an asylum application to an
immigration judge does not stop the
150-day employment authorization
clock. This suggestion has not been
adopted because it is not entirely
accurate. Although the 150-day clock
continues to run even if an asylum
application is referred to the
Immigration Court, an applicant may
cause a delay that could stop the clock,
including failing to appear at a hearing
before the Immigration Court, or failing
to follow fingerprinting requirements.
Accordingly, this section has not been
changed.

§ 208.9—Procedure for Interview Before
an Asylum Officer

This section has not been
substantively changed, although several
comments were received. The reference
to §208.14(b) in paragraph (d) of this
section was amended to refer to
§208.14(c) for consistency with
revisions to §208.14.

One commenter suggested that the
regulations should contain protections
to ensure the non-adversarial nature of
the asylum interview and further
commented that, because § 208.9(b)
states that interviews will be conducted
separate and apart from the public
except at the request of the applicant,
the asylum applicant, not the asylum
officer, has the right to determine the
number of individuals who may be
present during an asylum interview.
The Department believes that the
regulations contain sufficient guidelines
regarding the nonadversarial nature of
the interview and has not amended
them. The asylum officer needs to retain
control over the flow and parameters of
the interview, and the Department
believes it is appropriate for asylum
officers, taking into account the
applicant’s right to bring a
representative and to present witnesses,
and his or her need for an interpreter,
to determine the number of individuals
who may be present at the interview.
Individual problems that may arise are
more appropriately addressed by raising

them with local asylum office directors
than through regulatory changes.

The same commenter suggested that
the asylum interview should be taped
for accurate preservation of the record.
While the Department has carefully
considered that comment, and the
Service does not rule out adopting a
policy to tape record interviews in the
future, at the present time the
Department will not adopt that
suggestion. In order to benefit the
process, the taping would have to be
transcribed for inclusion in the record.
That would increase the cost, time, and
personnel resources required to
adjudicate an asylum application in a
system that was designed to have an
initial nonadversarial hearing with an
asylum officer, followed, if the case is
referred, by a de novo, more formal
adversarial hearing, which is recorded,
before an immigration judge. The
Service believes that, in light of current
circumstances, the administrative cost
and burden of tape recording asylum
interviews outweigh any expected
benefit from the recording of interviews.
As previously stated, however, the
Service does not rule the option out for
the future.

The same commenter also suggested
that the Department should secure
interpreters for asylum applicants who
are interviewed at an asylum office. If
the Department is unwilling to do so,
the commenter continued, the
Department should not penalize an
applicant with an unexcused absence
for failing to bring a qualified
interpreter. The interim regulation
provided an applicant a greater
opportunity to find a qualified
interpreter by permitting an applicant to
provide an interpreter who is fluent in
English and the applicant’s native
language, or any other language in
which the applicant is fluent. The
Service recognizes that Service-
appointed interpreters could benefit
applicants and the program. At this
time, all federal agencies, including the
Service, are reviewing issues relating to
language interpreters in light of the
recent Presidential Executive Order
13116, which directs federal agencies to
establish written policies by December
11, 2000, on the language-accessibility
of their programs and the programs of
those who receive federal funds. The
issue of interpreters raised by the
commenter will therefore be addressed
in compliance with Executive Order
13116.

The commenter’s final suggestion was
to incorporate into this part of the
regulations guidelines for paroling
detained asylum-seekers. The parole of
aliens into the United States is within

the purview of a district director and
covered under § 212.5. The Department
believes that § 212.5 contains sufficient
guidelines to the Service for
determining which aliens may be
paroled, and has not included any
guidelines for paroling aliens into this
part.

Another commenter suggested that an
applicant should be able to authorize
counsel or a representative to pick-up a
decision, without interruption of the
150-day clock. Section 239(a)(1) of the
Act, however, specifically states that a
Notice to Appear shall be given in
person to the alien. The Act does not
allow for a counsel or representative to
accept service of a Notice to Appear
unless the decision is mailed.

The same commenter suggested that
§208.9(d) should allow an attorney the
opportunity to respond orally to any
questions or evidence presented at the
interview rather than allowing an
asylum officer to require a
representative to submit comments in
writing. The current provisions in this
section do allow for an attorney or
representative to make an oral
statement, and they also allow an
asylum officer the discretion to have a
representative submit comments in
writing rather than orally, depending
upon the particular facts in the case.
Consistent with the current regulations,
it is the general practice of asylum
officers to allow an attorney the
opportunity for oral responses and to
ask questions at the end of the
interview, subject to appropriate
limitations. Therefore, the Department
does not believe it necessary to make
the suggested changes.

§ 208.10—Failure To Appear at an
Interview

The Department received comments
from one commenter on this section.
The comments included a request for
guidance on how an applicant can prove
that the Service did not mail notice of
interview to his or her address, and
what constitutes “exceptional
circumstances.” With regard to the
latter, the commenter recommended
that the term “‘exceptional
circumstances,” which the commenter
viewed as too harsh, be replaced with
“good cause.”

The Department declines to provide
guidance on how to prove a notice of
interview was not properly provided,
and to further define “‘exceptional
circumstances” beyond the definition
provided in section 240(e)(1) of the Act.
Determining whether a notice was
properly provided and what constitutes
“exceptional circumstances” must be
reviewed on a case-by-case basis. That
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approach allows an asylum office
director the discretion to determine the
type of evidence necessary to show that
notice of interview was not properly
given in a particular individual’s case,
and the types of circumstances that may
be considered “exceptional.” In
accordance with section 208(d)(5)(A)(v)
of the Act, the Service must excuse the
applicant’s failure to appear for an
interview for exceptional circumstances,
but may excuse an applicant’s failure to
appear for good cause where
appropriate. As a practical matter, the
Service generally will exercise
discretion to excuse a first-time failure
to appear if (1) good cause has been
shown, (2) proceedings before the
Immigration Court have not been
initiated, and (3) the excuse is received
within a reasonable amount of time after
the interview date. In the near future,
the Service intends to issue a proposed
rule clarifying the consequences of
failure to appear, which will give the
public further opportunity to comment
on those issues.

§ 208.12—Reliance on Information
Compiled by Other Sources

In response to one comment,
paragraph (b) of this section was revised
to clarify that a prohibition on discovery
of information does not include requests
for information made under the
Freedom of Information Act (FOIA).

§ 208.13—Establishing Asylum
Eligibility

Some commenters suggested that the
former §§ 208.13(b)(2)(ii) and
208.16(b)(4) (giving due consideration to
evidence that the government
persecutes its nationals for
unauthorized departure or seeking
asylum) be reinstated in the regulations.
This matter was thoroughly reviewed in
the preamble to the interim rule at 62
FR 10312 in response to the earlier
comments to the proposed rule at 62 FR
444. The comments to the interim rule
raised no significant issues that were
not previously addressed, and no
changes have been made in that regard.

A new §208.13(c)(2)(F) was added for
consistency with the provisions of the
Anti-terrorist and Effective Death
Penalty Act of 1996 (AEDPA). For
applications for asylum filed prior to
April 1, 1997, an applicant who falls
within subclauses (I), (II), or (III) of
section 212(a)(3)(B)(i) of the Act
(relating to terrorist activity) is ineligible
for a grant of asylum unless it is
determined that there are no reasonable
grounds to believe that the individual is
a danger to the security of the United
States.

Some commenters argued that
language about discretionary denials of
asylum in § 208.13(d) was inconsistent
with section 208(a)(2)(A) of the Act,
which provides for rejection of an
asylum application when an alien may
be removed pursuant to a bilateral or
multilateral agreement to a safe third
country. In drafting the interim rule, the
Department had based its decision to
include this regulatory provision on
section 208(d)(5)(B) of the Act (which
gives the Attorney General the authority
to “provide by regulation for any other
conditions or limitations on the
consideration of an application for
asylum not inconsistent with this Act”)
and section 208(b)(2)(C) of the Act
(which gives the Attorney General
authority to establish limitations and
conditions under which an alien may be
found ineligible for asylum), not on
section 208(a)(2)(A) of the Act. While
the Department still finds that the
regulatory provision would be fully in
keeping with the Act, it has decided to
remove it from the regulations to avoid
confusion.

The Department notes that it has not
issued a notice in the Federal Register
announcing that the United States has
entered into a bilateral or multilateral
agreement permitting removal to a safe
third country pursuant to section
208(a)(2)(A) of the Act. The Department
indicated in the final rule at 59 FR
62284 its intent to notify the public in
advance through a Federal Register
publication should the United States
enter into any such agreements.

Past Persecution Rule

This final rule also incorporates
changes to this section and § 208.16
(withholding of removal) that were the
subject of a proposed rule that was
published in the Federal Register on
June 11, 1998, at 63 FR 31945. In that
rule, changes were proposed for
adjudicating cases in which an
applicant has established past
persecution or in which an applicant
may be able to avoid persecution in his
or her home country by relocating to
another area of that country.

There were 35 comments submitted in
response to the publication of the June
11, 1998, proposed rule. Twenty-six of
the commenters argued that the
proposal should be withdrawn and the
effort to amend the regulation
abandoned because the proposed
changes violate the Act under which the
Attorney General is given authority over
the adjudication of applications for
asylum and withholding of removal,
and are inconsistent with precedent
court decisions and international law.
The other commenters were also

opposed to virtually all the changes
included in the proposed rule, but did
not specifically request that the
proposed rule be abandoned outright.

First, the Department does not agree
with the argument that those regulatory
changes are ultra vires, or beyond the
authority granted to the Attorney
General under the Act. Under section
208 of the Act, when an individual has
established that he or she is a “refugee,”
as defined in section 101(a)(42)(A) of
the Act, the Attorney General is granted
the discretion to determine which
“refugees” will be granted asylum in the
United States. Prior to enactment of
IIRIRA, this broad delegation of power
to the Attorney General over the
adjudication of asylum applications
withstood challenges to the Attorney
General’s authority to implement rules
that denied asylum to persons who
otherwise met the “refugee” definition
for reasons other than those listed in the
Act. Komarenko v. INS, 35 F.3d 432,
435-36 (9th Cir. 1994) (rejected
challenge to the Attorney General’s
authority to issue a regulatory provision
that denied asylum to refugees who
were convicted of particularly serious
crimes); Yang v. INS, 79 F.3d 932 (9th
Cir.), cert. denied, 519 U.S. 824 (1996)
(rejected challenge to the Attorney
General’s authority to deny asylum to
refugees who were found to have been
firmly resettled). Although the
commenters correctly point out that
section 208 of the Act was amended by
IIRIRA to make several categories of
individuals ineligible for asylum who
had previously been barred only by
regulation, section 208(b)(2)(C) of the
Act specifically continues to give the
Attorney General authority “by
regulation (to) establish additional
limitations and conditions * * * under
which an alien shall be ineligible for
asylum.”

The Department has concluded that
revisions to the regulatory language
providing guidelines on the exercise of
discretion in determining an applicant’s
eligibility for asylum, once he or she has
been found to meet the definition of
refugee based on past persecution, are
justified and in line with the
administrative and judicial precedents
outlined in the Supplementary
Information section to the proposed rule
at 63 FR 31945. That includes, inter alia,
consideration of the ability of an
applicant who has been subjected to
past persecution to relocate safely in his
or her home country, a factor that has
been recognized as appropriate for the
Attorney General to consider in the
exercise of her discretion to grant or
deny asylum. Harpinder Singh v.
Ilchert, 63 F.3d 1501, 1511 (9th Cir.



Federal Register/Vol. 65,

No. 235/ Wednesday, December 6, 2000/Rules and Regulations

76127

1995); Surinder Singh v. Ilchert, 69 F.3d
375, 379 (9th Cir. 1995). In addition, the
Department has concluded that
requiring consideration of the
applicant’s ability to relocate safely in
his or her home country in determining
whether the applicant has a well-
founded fear of persecution is in line
with the previous administrative and
judicial decisions, such as Matter of
Acosta, 19 1. & N. Dec. 211, 235 (BIA
1985), modified on other grounds,
Matter of Mogharrabi, 19 I & N Dec. 439
(BIA 1987); Etugh v. INS, 921 F.2d 36,
39 (3rd Cir. 1990); Quintanilla-Ticas v.
INS, 783 F.2d 955, 957 (9th Cir. 1986),
outlined in the Supplementary
Information section to the proposed
rule.

The Department does agree, however,
that some changes to the proposed
language are appropriate in order to
ensure that those provisions are applied
in a manner that complies with our
international obligations under the 1951
Convention relating to the Status of
Refugees (“1951 Convention”), as
modified by the 1967 Protocol relating
to the Status of Refugees. In determining
how to revise these provisions, the
Department referred to the relevant
provisions of the United Nations High
Commissioner for Refugee’s Handbook
on Procedures and Criteria for
Determining Refugee Status (“UNHCR
Handbook™). Although the Department
is not bound by the UNHCR Handbook,
the handbook can serve as a “useful
interpretative aid,” INS v. Aguirre-
Aguirre, 526 U.S. 415, 427 (1999), and
“provides significant guidance in
construing the Protocol, to which
Congress sought to conform” with the
passage of the Refugee Act of 1980. INS
v. Cardoza-Fonseca, 480 U.S. 421, 439
n.22 (1987). In §§208.13(b)(1)(i)(A) and
208.16(b)(1)(i)(A), the regulatory
language for overcoming the
presumption of a well-founded fear of
persecution and a threat to the
applicant’s life or freedom because of
past persecution is changed to state that
the Service must show a “fundamental
change in circumstances” in order to
overcome the presumption. That phrase
is consistent with Article 1 C(5) of the
1951 Convention, reflects the relevant
language regarding the fundamental
nature of the change at paragraph 135 of
the UNHCR Handbook, and is also the
exact language provided in section
208(c)(2)(A) of the Act concerning the
termination of a refugee’s grant of
asylum in the United States. By
adopting that language rather than that
requiring a showing of changed country
conditions to overcome the
presumption, other changes in the

circumstances surrounding the asylum
claim, including a fundamental change
in personal circumstances, may be
considered, so long as those changes are
fundamental in nature and go to the
basis of the fear of persecution.

The amended language in
§§208.13(b)(1) and 208.16(b)(1)(i) is not
intended to alter the holding in the
Board decision Matter of N-M-A, Int.
Dec. 3368 (BIA 1998), that the
presumption raised by a finding of past
persecution applies only to a fear of
future persecution based on the original
persecution, and not to a fear of
persecution from a new source
unrelated to the past persecution. In
Matter of N-M-A, the Board explained,
“once an applicant has demonstrated
that he has suffered past persecution on
account of a statutorily-protected
ground, and the record reflects that
country conditions have changed to
such an extent that the applicant no
longer has a well-founded fear of
persecution from his original
persecutors, the applicant bears the
burden of demonstrating that he has a
well-founded fear of persecution from
any new source.” While the
amendments to §§208.13(b)(1) and
208.16(b)(1)(i) change the regulations to
the extent that the presumption may be
overcome by events other than a change
in country conditions, the regulations
retain and specify the requirement that
the presumption relates only to fear of
harm based on facts that give rise to the
original persecution.

In the sections of the regulations
dealing with the issue of internal
relocation, §§208.13(b)(1)(i)(B) and
(b)(2)(ii), and 208.16(b)(1)(i)(B) and
(b)(2), the provisions have been revised
to require a showing by the Service that
“under all the circumstances, it would
be reasonable to expect the applicant to
(relocate).” That language is nearly
identical to the language used in the
relevant section of the UNHCR
Handbook, paragraph 91. The
reasonableness standard with regards to
relocation is consistent with the general
standard for adjudicating well-founded
fear claims.

With regard to other sections of the
proposed rule at 63 FR 31945, some
commenters recommended that the
language regarding the burden of proof
to overcome the presumption that arises
after a finding of past persecution
should be revised to indicate clearly
that the Service bears the burden to
overcome those presumptions, by a
preponderance of the evidence, even in
the context of asylum adjudications by
an asylum officer. The Department
agrees, and changes have been made
accordingly.

The Department declines to adopt the
recommendation of many commenters
to allow adjudicators to consider
additional humanitarian factors,
unrelated to the severity of the past
persecution or other serious harm, in
exercising their discretion to grant
asylum to a refugee who no longer has
a well-founded fear of persecution. In
allowing an applicant to be granted
asylum based on past persecution alone
when it is determined that the applicant
has established either (1) compelling
reasons because of the severity of the
past harm, or (2) a reasonable possibility
that he or she may suffer serious harm
upon removal to his or her home
country, the Department is already
providing avenues for relief that are
consistent with the protection function
of the 1951 Convention, and that go
beyond the provisions of the UNHCR
Handbook. See paragraph 136 of the
UNHCR Handbook. As explained in the
Supplementary Information to the
proposed rule published in the Federal
Register on June 11, 1998, at 63 FR
31945, 31947, by “other serious harm,”
the Department means harm that is not
inflicted on account of race, religion,
nationality, membership in a particular
social group, or political opinion, but is
so serious that it equals the severity of
persecution. Mere economic
disadvantage or the inability to practice
one’s chosen profession would not
qualify as “other serious harm.”

In summary, the changes in the
regulation are consistent with the Act,
relevant case law, international
instruments, and guidance in the
UNHCR Handbook. The regulations
leave intact the important principle that
an applicant who has established past
persecution on account of one of the
five grounds is a refugee. It also
continues to provide that a person who
has established past persecution on
account of race, religion, nationality,
membership in a particular social group,
or political opinion shall be presumed
to have a well-founded fear of future
persecution on account of those same
grounds, and shall also be presumed to
have established a threat to his or her
life or freedom under the standard for
eligibility for withholding of removal.
The regulations also make it clear that
the Service has the burden of
overcoming such presumptions by a
preponderance of the evidence.

Finally, the Department has renamed
paragraph (b) of § 208.13, currently
“persecution,” to “‘eligibility,” to reflect
the incorporation of the new paragraph
(b)(3), regarding reasonableness of
internal relocation, as well as the other
eligibility requirements contained in

paragraphs (b)(1) and (b)(2).
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§ 208.14—Approval, Denial, Referral, or
Dismissal of Application

This section has been substantially
revised and reorganized to clarify the
circumstances under which an asylum
officer may grant, deny, or refer an
asylum application. Because an asylum
officer’s authority to grant asylum to an
applicant within the Asylum Office’s
jurisdiction is unrelated to an
applicant’s status, discussion of
authority to grant asylum has been
consolidated in § 208.14(b). The
statutory requirement that identity
checks be completed before asylum can
be granted by an asylum officer has been
added to paragraph (b).

Discussion of an asylum officer’s
authority to deny, dismiss, or refer an
application has been placed in a new
§208.14(c), with a breakdown of how an
application will be processed based on
the applicant’s status. In § 208.14(c)(1),
language was added to clarify that
applicants who are inadmissible or
deportable will either be referred to the
Immigration Court, or have their asylum
applications dismissed. Section
208.14(c)(2) now clarifies that the
classes of aliens to whom an asylum
officer may grant or deny asylum status
include aliens in valid Temporary
Protected Status and immigrant status.
New §§208.14(c)(3) and 208.14(c)(4)
were added, and detail how the Service
processes asylum applications of aliens
who were paroled into the United
States, depending upon the decision an
asylum officer makes on the application
and the validity of the parole.

§ 208.15—Definition of “‘firm
resettlement”

All of the references to “he”” have
been changed to “he or she,” and the
references to “nation’” have been
changed to “country.”

§ 208.16—Withholding of Removal
Under Section 241(b)(3)(B) of the Act
and Withholding of Removal Under the
Convention Against Torture

This section was substantially revised
with the publication of February 19,
1999, interim regulations on Article 3 of
the Convention Against Torture and
Other Cruel, Inhuman, or Degrading
Treatment or Punishment (Convention
Against Torture) in the Federal Register,
at 64 FR 8478, with a request for
comments. Any comments regarding
that interim rule will be addressed in
the final rule implementing the
Convention Against Torture. Some of
the comments on the March 6, 1997,
interim rule addressed concerns about
how the Department would implement
Article 3 of the Convention Against

Torture. Because many of the
commenters’ concerns were addressed
with the February 19, 1999, interim
rule, they will not be addressed in this
supplementary information.

Language in paragraph (b) relating to
eligibility for withholding of removal is
being amended to reflect similar
amendments to § 208.13 on adjudicating
claims where past persecution has been
established. See the discussion in this
preamble regarding changes in § 208.13.

§ 208.19—Decisions

With the publication of the interim
rule at 64 FR 8478 to implement Article
3 of the Convention Against Torture,
§208.17 was revised, §§ 208.18 through
208.22 were redesignated as §§208.19
through 208.23, and a new § 208.18 was
added. However, due to Department
error, § 208.17 was not redesignated and
was, therefore, dropped from 8 CFR part
208. This final rule reinstates the former
§208.17 relating to decisions on
applications for asylum and for
withholding of removal as the new
§208.19, and redesignates §§208.19
through 208.23 as §§ 208.20 through
208.24.

Language in § 208.17 that appeared
before it was dropped from 8 CFR part
208 has been slightly amended. In
response to one comment, language has
been added to indicate that a letter
communicating denial or referral of the
application shall state the basis for the
denial or referral.

§ 208.20—Determining if an Asylum
Application is Frivolous

Section 208.19 has been redesignated
as §208.20, with no substantive
changes. One commenter stated that the
regulatory definition of “frivolous” does
not contain appropriate safeguards, and
that the Service should advise every
asylum applicant of the consequences of
filing frivolous claims. The current
regulation provides appropriate
safeguards by stipulating that an
immigration judge or the Board must be
satisfied that an applicant had sufficient
opportunity to account for any
discrepancies before finding that an
applicant filed a frivolous application,
and by permitting an applicant to seek
withholding or removal even if he or
she is found to have filed a frivolous
application. The regulation itself also
advises an applicant that he or she is
subject to the provisions of section
208(d)(6) of the Act if a final order
specifically finds that the alien
knowingly filed a frivolous application.
Finally, both the instructions to the
Form I-589 and the application itself
warn the applicant about the
consequences of filing a frivolous claim,

as required by section 208(d)(4) of the
Act.

The Department believes that the
current regulation provides for
appropriate safeguards for filing a
frivolous asylum application, and that,
for the reasons set forth in the
supplemental information to the January
3, 1997 proposed rule, the definition of
frivolous is sufficient. The Department,
therefore, has not changed any language
in this section.

A commenter also suggested that an
applicant should not be punished for
voluntarily withdrawing an asylum
application, and that the Department
should advise adjudicators that, before
finding that an individual filed a
frivolous application, they should
consider the fact that an applicant may
not have been able to afford to retain
counsel for advice on the legal strength
of an asylum claim. The current
regulation does not contain any
provisions that punish an applicant for
withdrawing an asylum application.
Any applicant may choose to withdraw
an application at any time prior to a
final decision; however, a withdrawal
does not preclude the Service from
seeking removal of the alien if he or she
is deportable or removable. The fact that
an applicant may not have hired legal
counsel may be one factor, among
others, that an immigration judge or the
Board may consider when determining
whether an applicant had sufficient
opportunity to account for any
discrepancies or implausible aspects of
the claim.

§ 208.21—Admission of Asylee’s Spouse
and Children

Section 208.20 has been redesignated
as §208.21 and restructured to provide
greater clarity. Additionally, this section
has been amended to correct an error in
the interim rule published in the
Federal Register at 62 FR 10312,
effective April 1, 1997, which omitted
the bar to asylum eligibility based on
the commission of a serious non-
political crime outside the United
States, for applicants who applied on or
after April 1, 1997. The omission was
inadvertent, since such ground had been
specifically included under IIRIRA for
asylees. That error has been corrected
and the provision redrafted to specify
the applicable bar for derivative
applications filed prior to April 1, 1997,
and those filed on or after April 1, 1997.
The Service finds that good cause exists
for adopting the provision in this final
rule without the prior notice and
comment period ordinarily required by
5 U.S.C. 553(b) because the provision
merely codifies in the Service’s
regulation the statutory mandates of
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section 604 of IIRIRA. In addition, after
reviewing the Department’s
implementation of the statutory
mandate, it is clear that the omission
was an inadvertent error. Therefore, the
notice and comment period normally
required under 5 U.S.C. 553(b) is
impracticable and unnecessary prior to
adopting this provision.

§ 208.22—Effect on Exclusion,
Deportation, or Removal Proceedings

Section 208.21 has been redesignated
as §208.22, and paragraph (b), which
addresses the initiation of removal
proceedings upon termination of an
asylum grant, has been moved to
§208.24.

§ 208.24—Termination of Asylum and
Withholding of Removal

Section 208.23 has been redesignated
as § 208.24. Some comments on § 208.24
suggested that the provision be removed
or narrowed, and that more procedural
protections be provided before
termination. The Department finds that
the existing procedural protections,
which provide for prior notice of
grounds for termination and an
opportunity to respond, are sufficient.
No changes have been made in the
regulations governing termination
procedures.

However, § 208.24(b)(1) was revised
for consistency with the revisions in
this final rule to § 208.16 and for
consistency with the provisions for
termination of asylum. The provision
that “[tlhe alien is no longer entitled to
withholding of deportation or removal
due to a change of conditions in the
country to which removal was
withheld” has been replaced with, “The
alien is no longer entitled to
withholding of deportation or removal
because, owing to a fundamental change
in circumstances relating to the original
claim, the alien’s life or freedom no
longer would be threatened on account
of race, religion, nationality,
membership in a particular social group,
or political opinion in the country from
which deportation or removal was
withheld.”

In addition, the former § 208.21(b),
concerning the initiation of removal
proceedings, is now paragraph (e) of this
section. The Department deleted the
phrase ‘“‘under section 235 or 240 of the
Act” from the former § 280.21(b)
because an alien may be subject to
removal under other sections of the Act,
such as section 238, which concerns
administrative removal of aggravated
felons, or section 241(a)(5), which
requires reinstatement of prior orders
under certain circumstances.

§ 208.30—Credible Fear Determinations

The format of this section has been
revised for the purpose of clarity. Also,
a new paragraph (b) has been added at
§ 208.30; that paragraph provides that
an accompanying dependent (spouse or
child) may be included in the
application of the principal alien, if the
spouse or child so chooses.

Some commenters objected to the use
of telephonic interpreters in credible
fear interviews. Telephonic
interpretation has given asylum officers
flexibility in scheduling and conducting
credible fear interviews, and has proven
to be a reliable source of interpretation
services. First, because the number of
languages available through telephonic
interpretation is quite large, applicants
can be interviewed in the language or
dialect with which they are most
comfortable. Relying on physically
present interpreters would limit the
number of languages that are available
and, although an alien may be able to
speak a particular language or dialect, it
may not be the language or dialect with
which the alien is most comfortable
speaking and understanding. Second, if
an applicant requests an interpreter of a
gender other than that of the individual
initially assigned to perform telephonic
interpretation services, a replacement
interpreter can be easily identified and
enlisted when using a telephonic
interpreter, so the interview does not
need rescheduling. The use of
physically present interpreters usually
limits the ability to secure such quick
personnel replacements. Finally, an
asylum officer can always locate an
interpreter for a particular language on
short notice regardless of whether the
interview is conducted at a detention
facility or at a remote location, such as
a border port-of-entry. In many
instances, live interpreters cannot
appear for an interview on short notice
or are not willing to travel to a remote
location for an interview. The current
provision for using telephonic
interpreters, which has been in place for
approximately 3 years, has worked well.
However, as mentioned earlier,
practices relating to language
accessibility in federal programs are
under review as part of the
Department’s compliance with
Presidential Executive Order 13116.
Therefore, the use of telephonic
interpretation will be addressed in
compliance with that Executive Order.

Some commenters suggested that the
regulations allow counsel to be present
during the credible fear interview. The
regulations already allow any person
with whom the alien chooses to consult
to be present. For purposes of this

section, the term “persons” is
interpreted to include legal counsel.
Accordingly, the regulation has not been
changed in that regard.

There were also some suggestions that
the asylum officer’s credible fear
interview should also serve as an
Asylum Pre-Screening Officer (APSO)
interview for purposes of determining
whether the alien should be released
from detention. While a positive
credible fear determination may be
considered by a district director when
making a parole decision, it is not
determinative, and other factors must be
taken into account, such as whether the
applicant is likely to appear for a
hearing or may pose a threat to the
community.

Some commenters suggested that the
rules specify that credible fear is a low
screening standard. The Department
finds that language in section
235(b)(1)(B)(v) of the Act is more precise
than the rather vague term “low.” While
the Department does not disagree that it
is a threshold or low standard, defining
it as such would only foster debate
about what “low” means. Accordingly,
the regulation has not been amended in
that regard.

There were also some suggestions
that, when a case raises a novel issue of
law, the individual should be referred
for a full hearing before an immigration
judge. The regulation has been clarified
to provide that, in making a credible
fear determination, the asylum officer or
immigration judge shall take into
consideration whether the case presents
novel or unique issues.

Likewise, there were also suggestions
that such a referral should be made
regardless of any apparent statutory
ineligibility under section 208(a)(2) or
208(b)(2)(A) of the Act. The Department
has adopted that suggestion and has so
amended the regulation.

Several commenters suggested that
the Service should presume a request
for appeal by any alien who expressed
fear to a pre-screening officer and tried
without success to persuade an asylum
officer that the alien has a credible fear
of persecution. It would be contrary to
the intent of the statute to mandate a
review in every case, including those
where the alien clearly and knowingly
decides not to pursue a review.
However, the regulations have been
modified to provide that an alien’s
failure or refusal to indicate whether he
or she desires a review shall be deemed
to be a request for such review.

The Department has also amended
paragraph (b) regarding the interview
procedure by adopting language from
§ 208.9 on eliciting testimony and who
may act as an interpreter.
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Finally, in § 208.30(g)(2)(iv)(A), the
Department added language that would
permit the Service to reconsider a
negative credible fear determination,
even after such determination has been
affirmed by an immigration judge, as
long as the Service provides the
immigration judge with notice of its
reconsideration.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
impact on a substantial number of small
entities. This rule will ensure that
asylum applications are processed in
accordance with the Act, as amended by
IIRIRA, as well as with international
instruments. Moreover, it will have no
effect on small entities, as that term is
defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
submitted to the Office of Management
and Budget for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the

relationship between the National
Government and the States, or on the
distribution of power and responsibility
among the various levels of government.
Therefore, in accordance with section 6
of Executive Order 13132, it is
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a summary
impact statement.

Executive Order 12988

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act. The OMB control numbers for these
collections are contained in 8 CFR
299.5, Display of control numbers.

List of Subjects in 8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Accordingly, part 208 of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

1. The authority citation for part 208
continues to read as follows:

AllthOI‘ity: 8 U.S.C. 1103, 1158, 1226, 1252,
1282; 8 CFR part 2.

2. Section 208.2 is revised to read as
follows:

8§208.2 Jurisdiction

(a) Office of International Affairs.
Except as provided in paragraph (b) or
(c) of this section, the Office of
International Affairs shall have initial
jurisdiction over an asylum application
filed by an alien physically present in
the United States or seeking admission
at a port-of-entry. The Office of
International Affairs shall also have
initial jurisdiction over credible fear
determinations under § 208.30 and
reasonable fear determinations under
§208.31.

(b) Jurisdiction of Immigration Court
in general. Immigration judges shall
have exclusive jurisdiction over asylum
applications filed by an alien who has
been served a Form I-221, Order to
Show Cause; Form I-122, Notice to
Applicant for Admission Detained for a
Hearing before an Immigration Judge; or

Form I-862, Notice to Appear, after the
charging document has been filed with
the Immigration Court. Immigration
judges shall also have jurisdiction over
any asylum applications filed prior to
April 1, 1997, by alien crewmembers
who have remained in the United States
longer than authorized, by applicants
for admission under the Visa Waiver
Pilot Program, and by aliens who have
been admitted to the United States
under the Visa Waiver Pilot Program.
Immigration judges shall also have the
authority to review reasonable fear
determinations referred to the
Immigration Court under § 208.31, and
credible fear determinations referred to
the Immigration Court under § 208.30.

(c) Certain aliens not entitled to
proceedings under section 240 of the
Act.

(1) Asylum applications and
withholding of removal applications
only. After Form 1-863, Notice of
Referral to Immigration Judge, has been
filed with the Immigration Court, an
immigration judge shall have exclusive
jurisdiction over any asylum application
filed on or after April 1, 1997, by:

(i) An alien crewmember who:

(A) Is an applicant for a landing
permit;

(B) Has been refused permission to
land under section 252 of the Act; or

(C) On or after April 1, 1997, was
granted permission to land under
section 252 of the Act, regardless of
whether the alien has remained in the
United States longer than authorized;

(ii) An alien stowaway who has been
found to have a credible fear of
persecution or torture pursuant to the
procedures set forth in subpart B of this
part;

(iii) An alien who is an applicant for
admission pursuant to the Visa Waiver
Pilot Program under section 217 of the
Act;

(iv) An alien who was admitted to the
United States pursuant to the Visa
Waiver Pilot Program under section 217
of the Act and has remained longer than
authorized or has otherwise violated his
or her immigration status;

(v) An alien who has been ordered
removed under § 235(c) of the Act, as
described in § 235.8(a) of this chapter
(applicable only in the event that the
alien is referred for proceedings under
this paragraph by the Regional Director
pursuant to section 235.8(b)(2)(ii) of this
chapter); or

(vi) An alien who is an applicant for
admission, or has been admitted, as an
alien classified under section
101(a)(15)(S) of the Act (applicable only
in the event that the alien is referred for
proceedings under this paragraph by the
district director).



Federal Register/Vol. 65, No. 235/ Wednesday, December 6, 2000/Rules and Regulations

76131

(2) Withholding of removal
applications only. After Form 1-863,
Notice of Referral to Immigration Judge,
has been filed with the Immigration
Court, an immigration judge shall have
exclusive jurisdiction over any
application for withholding of removal
filed by:

(i) An alien who is the subject of a
reinstated removal order pursuant to
section 241(a)(5) of the Act; or

(ii) An alien who has been issued an
administrative removal order pursuant
to section 238 of the Act as an alien
convicted of committing an aggravated
felony.

(3) Rules of procedure.

(i) General. Except as provided in this
section, proceedings falling under the
jurisdiction of the immigration judge
pursuant to paragraph (c)(1) or (c)(2) of
this section shall be conducted in
accordance with the same rules of
procedure as proceedings conducted
under 8 CFR part 240, subpart A. The
scope of review in proceedings
conducted pursuant to paragraph (c)(1)
of this section shall be limited to a
determination of whether the alien is
eligible for asylum or withholding or
deferral of removal, and whether asylum
shall be granted in the exercise of
discretion. The scope of review in
proceedings conducted pursuant to
paragraph (c)(2) of this section shall be
limited to a determination of whether
the alien is eligible for withholding or
deferral of removal. During such
proceedings, all parties are prohibited
from raising or considering any other
issues, including but not limited to
issues of admissibility, deportability,
eligibility for waivers, and eligibility for
any other form of relief.

(ii) Notice of hearing procedures and
in-absentia decisions. The alien will be
provided with notice of the time and
place of the proceeding. The request for
asylum and withholding of removal
submitted by an alien who fails to
appear for the hearing shall be denied.
The denial of asylum and withholding
of removal for failure to appear may be
reopened only upon a motion filed with
the immigration judge with jurisdiction
over the case. Only one motion to
reopen may be filed, and it must be filed
within 90 days, unless the alien
establishes that he or she did not receive
notice of the hearing date or was in
Federal or State custody on the date
directed to appear. The motion must
include documentary evidence, which
demonstrates that:

(A) The alien did not receive the
notice;

(B) The alien was in Federal or State
custody and the failure to appear was
through no fault of the alien; or

(C) “Exceptional circumstances,” as
defined in section 240(e)(1) of the Act,
caused the failure to appear.

(iii) Relief. The filing of a motion to
reopen shall not stay removal of the
alien unless the immigration judge
issues an order granting a stay pending
disposition of the motion. An alien who
fails to appear for a proceeding under
this section shall not be eligible for
relief under section 240A, 240B, 245,
248, or 249 of the Act for a period of 10
years after the date of the denial, unless
the applicant can show exceptional
circumstances resulted in his or her
failure to appear.

3. Section 208.3 is amended by:

a. Revising paragraph (a);

b. Revising paragraph (c)(4); and

c. Revising paragraph (c)(5), to read as
follows:

§208.3 Form of application.

(a) An asylum applicant must file
Form I-589, Application for Asylum
and for Withholding of Removal,
together with any additional supporting
evidence in accordance with the
instructions on the form. The
applicant’s spouse and children shall be
listed on the application and may be
included in the request for asylum if
they are in the United States. One
additional copy of the principal
applicant’s Form I-589 must be
submitted for each dependent included
in the principal’s application.

* * * * *

(C] LN

(4) Knowing placement of false
information on the application may
subject the person placing that
information on the application to
criminal penalties under title 18 of the
United States Code and to civil or
criminal penalties under section 274C of
the Act; and

(5) Knowingly filing a frivolous
application on or after April 1, 1997, so
long as the applicant has received the
notice required by section 208(d)(4) of
the Act, shall render the applicant
permanently ineligible for any benefits
under the Act pursuant to § 208.20.

4. Section 208.4 is amended by:

a. Revising paragraph (a);

b. Revising paragraph (b)(2);

c. Revising paragraph (b)(3); and

d. Revising paragraph (b)(5), to read as
follows:

2
3

§208.4 Filing the application.
*

* * * *

(a) Prohibitions on filing. Section
208(a)(2) of the Act prohibits certain
aliens from filing for asylum on or after
April 1, 1997, unless the alien can
demonstrate to the satisfaction of the

Attorney General that one of the
exceptions in section 208(a)(2)(D) of the
Act applies. Such prohibition applies
only to asylum applications under
section 208 of the Act and not to
applications for withholding of removal
under § 208.16. If an applicant files an
asylum application and it appears that
one or more of the prohibitions
contained in section 208(a)(2) of the Act
apply, an asylum officer, in an
interview, or an immigration judge, in a
hearing, shall review the application
and give the applicant the opportunity
to present any relevant and useful
information bearing on any prohibitions
on filing to determine if the application
should be rejected. For the purpose of
making determinations under section
208(a)(2) of the Act, the following rules
shall apply:

(1) Authority. Only an asylum officer,
an immigration judge, or the Board of
Immigration Appeals is authorized to
make determinations regarding the
prohibitions contained in section
208(a)(2)(B) or (C) of the Act.

(2) One-year filing deadline.

(i) For purposes of section 208(a)(2)(B)
of the Act, an applicant has the burden
of proving:

(A) By clear and convincing evidence
that the application has been filed
within 1 year of the date of the alien’s
arrival in the United States, or

(B) To the satisfaction of the asylum
officer, the immigration judge, or the
Board that he or she qualifies for an
exception to the 1-year deadline.

(ii) The 1-year period shall be
calculated from the date of the alien’s
last arrival in the United States or April
1, 1997, whichever is later. When the
last day of the period so computed falls
on a Saturday, Sunday, or legal holiday,
the period shall run until the end of the
next day that is not a Saturday, Sunday,
or legal holiday. For the purpose of
making determinations under section
208(a)(2)(B) of the Act only, an
application is considered to have been
filed on the date it is received by the
Service, pursuant to § 103.2(a)(7) of this
chapter. In a case in which the
application has not been received by the
Service within 1 year from the
applicant’s date of entry into the United
States, but the applicant provides clear
and convincing documentary evidence
of mailing the application within the 1-
year period, the mailing date shall be
considered the filing date. For cases
before the Immigration Court in
accordance with § 3.13 of this chapter,
the application is considered to have
been filed on the date it is received by
the Immigration Court. For cases before
the Board of Immigration Appeals, the
application is considered to have been
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filed on the date it is received by the
Board. In the case of an application that
appears to have been filed more than a
year after the applicant arrived in the
United States, the asylum officer, the
immigration judge, or the Board will
determine whether the applicant
qualifies for an exception to the
deadline.

(3) Prior denial of application. For
purposes of section 208(a)(2)(C) of the
Act, an asylum application has not been
denied unless denied by an immigration
judge or the Board of Immigration
Appeals.

(4) Changed circumstances.

(i) The term ‘““changed circumstances”
in section 208(a)(2)(D) of the Act shall
refer to circumstances materially
affecting the applicant’s eligibility for
asylum. They may include, but are not
limited to:

(A) Changes in conditions in the
applicant’s country of nationality or, if
the applicant is stateless, country of last
habitual residence;

(B) Changes in the applicant’s
circumstances that materially affect the
applicant’s eligibility for asylum,
including changes in applicable U.S.
law and activities the applicant becomes
involved in outside the country of
feared persecution that place the
applicant at risk; or

(C) In the case of an alien who had
previously been included as a
dependent in another alien’s pending
asylum application, the loss of the
spousal or parent-child relationship to
the principal applicant through
marriage, divorce, death, or attainment
of age 21.

(i) The applicant shall file an asylum
application within a reasonable period
given those “changed circumstances.” If
the applicant can establish that he or
she did not become aware of the
changed circumstances until after they
occurred, such delayed awareness shall
be taken into account in determining
what constitutes a “reasonable period.”

(5) The term “‘extraordinary
circumstances’ in section 208(a)(2)(D)
of the Act shall refer to events or factors
directly related to the failure to meet the
1-year deadline. Such circumstances
may excuse the failure to file within the
1-year period as long as the alien filed
the application within a reasonable
period given those circumstances. The
burden of proof is on the applicant to
establish to the satisfaction of the
asylum officer, the immigration judge,
or the Board of Immigration Appeals
that the circumstances were not
intentionally created by the alien
through his or her own action or
inaction, that those circumstances were
directly related to the alien’s failure to

file the application within the 1-year
period, and that the delay was
reasonable under the circumstances.
Those circumstances may include but
are not limited to:

(i) Serious illness or mental or
physical disability, including any effects
of persecution or violent harm suffered
in the past, during the 1-year period
after arrival;

(ii) Legal disability (e.g., the applicant
was an unaccompanied minor or
suffered from a mental impairment)
during the 1-year period after arrival;

(iii) Ineffective assistance of counsel,
provided that:

(A) The alien files an affidavit setting
forth in detail the agreement that was
entered into with counsel with respect
to the actions to be taken and what
representations counsel did or did not
make to the respondent in this regard;

(B) The counsel whose integrity or
competence is being impugned has been
informed of the allegations leveled
against him or her and given an
opportunity to respond; and

(C) The alien indicates whether a
complaint has been filed with
appropriate disciplinary authorities
with respect to any violation of
counsel’s ethical or legal
responsibilities, and if not, why not;

(iv) The applicant maintained
Temporary Protected Status, lawful
immigrant or nonimmigrant status, or
was given parole, until a reasonable
period before the filing of the asylum
application;

(v) The applicant filed an asylum
application prior to the expiration of the
1-year deadline, but that application
was rejected by the Service as not
properly filed, was returned to the
applicant for corrections, and was
refiled within a reasonable period
thereafter; and

(vi) The death or serious illness or
incapacity of the applicant’s legal
representative or a member of the
applicant’s immediate family.

(b) * * *

(2) With the asylum office. An asylum
application shall be filed directly with
the asylum office having jurisdiction
over the matter in the case of an alien
who:

(i) Has received the express consent of
the asylum office director or the
Director of Asylum to do so, or

(ii) Previously was included in a
spouse’s or parent’s pending application
but is no longer eligible to be included
as a derivative. In such cases, the
derivative should include a cover letter
referencing the previous application and
explaining that he or she is now
independently filing for asylum.

(3) With the Immigration Court.
Asylum applications shall be filed
directly with the Immigration Court
having jurisdiction over the case in the
following circumstances:

(i) During exclusion, deportation, or
removal proceedings, with the
Immigration Court having jurisdiction
over the underlying proceeding.

(ii) After completion of exclusion,
deportation, or removal proceedings,
and in conjunction with a motion to
reopen pursuant to 8 CFR part 3 where
applicable, with the Immigration Court
having jurisdiction over the prior
proceeding. Any such motion must
reasonably explain the failure to request
asylum prior to the completion of the
proceedings.

(iii) In asylum proceedings pursuant
to §208.2(c)(1) and after the Form I-863,
Notice of Referral to Immigration Judge,
has been served on the alien and filed
with the Immigration Court having

jurisdiction over the case.
4 * *x %

(5) With the district director. In the
case of any alien described in
§208.2(c)(1) and prior to the service on
the alien of Form I-863, any asylum
application shall be submitted to the
district director having jurisdiction
pursuant to 8 CFR part 103. If the
district director elects to issue the Form
1-863, the district director shall forward
such asylum application to the
appropriate Immigration Court with the
Form 1-863 being filed with that

Immigration Court.
* * * * *

5. Section 208.5 is amended by:

a. Revising the first sentence in
paragraph (a);

b. Adding a new second sentence in
paragraph (a); and

c. Revising paragraph (b)(1)(ii), to read
as follows:

§208.5 Special duties toward aliens in
custody of the Service.

(a) General. When an alien in the
custody of the Service requests asylum
or withholding of removal, or expresses
a fear of persecution or harm upon
return to his or her country of origin or
to agents thereof, the Service shall make
available the appropriate application
forms and shall provide the applicant
with the information required by section
208(d)(4) of the Act, except in the case
of an alien who is in custody pending
a credible fear determination under
§208.30 or a reasonable fear
determination pursuant to § 208.31.
Although the Service does not have a
duty in the case of an alien who is in
custody pending a credible fear or
reasonable fear determination under
either §208.30 or § 208.31, the Service
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may provide the appropriate forms,
upon request. * * *

(b) EE T

(1) I

(ii) An alien crewmember shall be
provided the appropriate application
forms and information required by
section 208(d)(4) of the Act and may
then have 10 days within which to
submit an asylum application to the
district director having jurisdiction over
the port-of-entry. The district director
may extend the 10-day filing period for
good cause. Once the application has
been filed, the district director, pursuant
to §208.4(b), shall serve Form I-863 on
the alien and immediately forward any
such application to the appropriate
Immigration Court with a copy of the
Form I-863 being filed with that court.

* * * * *

6. Section 208.6 is revised to read as
follows:

§208.6 Disclosure to third parties.

(a) Information contained in or
pertaining to any asylum application,
records pertaining to any credible fear
determination conducted pursuant to
§208.30, and records pertaining to any
reasonable fear determination
conducted pursuant to § 208.31, shall
not be disclosed without the written
consent of the applicant, except as
permitted by this section or at the
discretion of the Attorney General.

(b) The confidentiality of other
records kept by the Service and the
Executive Office for Immigration
Review that indicate that a specific alien
has applied for asylum, received a
credible fear or reasonable fear
interview, or received a credible fear or
reasonable fear review shall also be
protected from disclosure. The Service
will coordinate with the Department of
State to ensure that the confidentiality
of those records is maintained if they
are transmitted to Department of State
offices in other countries.

(c) This section shall not apply to any
disclosure to:

(1) Any United States Government
official or contractor having a need to
examine information in connection
with:

(i) The adjudication of asylum
applications;

(ii) The consideration of a request for
a credible fear or reasonable fear
interview, or a credible fear or
reasonable fear review;

(iii) The defense of any legal action
arising from the adjudication of, or
failure to adjudicate, the asylum
application, or from a credible fear
determination or reasonable fear
determination under § 208.30 or
§208.31;

(iv) The defense of any legal action of
which the asylum application, credible
fear determination, or reasonable fear
determination is a part; or

(v) Any United States Government
investigation concerning any criminal or
civil matter; or

(2) Any Federal, State, or local court
in the United States considering any
legal action:

(i) Arising from the adjudication of, or
failure to adjudicate, the asylum
application, or from a credible fear or
reasonable fear determination under
§208.30 or §208.31; or

(ii) Arising from the proceedings of
which the asylum application, credible
fear determination, or reasonable fear
determination is a part.

§208.9 [Amended]

7.In § 208.9, paragraph (d) is
amended by revising the reference to
“§208.14(b)” to read “§208.14(c).”

8. Section 208.12 is amended by
revising paragraph (b) to read as follows:

§208.12 Reliance on information compiled
by other sources.
* * * * *

(b) Nothing in this part shall be
construed to entitle the applicant to
conduct discovery directed toward the
records, officers, agents, or employees of
the Service, the Department of Justice,
or the Department of State. Persons may
continue to seek documents available
through a Freedom of Information Act
(FOIA) request pursuant to 8 CFR part
103.

9. Section 208.13 is amended by:

a. Revising the heading of paragraph
(b);

b. Revising paragraph (b)(1);

c. Revising paragraph (b)(2);

d. Adding new paragraph (b)(3);

e. Adding a new paragraph (c)(2)(i)(F);
and

f. Removing paragraph (d), to read as
follows:

§208.13 Establishing asylum eligibility.

* * * * *

(b) Eligibility. * * *

(1) Past persecution. An applicant
shall be found to be a refugee on the
basis of past persecution if the applicant
can establish that he or she has suffered
persecution in the past in the
applicant’s country of nationality or, if
stateless, in his or her country of last
habitual residence, on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, and is unable or unwilling to
return to, or avail himself or herself of
the protection of, that country owing to
such persecution. An applicant who has
been found to have established such

past persecution shall also be presumed
to have a well-founded fear of
persecution on the basis of the original
claim. That presumption may be
rebutted if an asylum officer or
immigration judge makes one of the
findings described in paragraph (b)(1)(i)
of this section. If the applicant’s fear of
future persecution is unrelated to the
past persecution, the applicant bears the
burden of establishing that the fear is
well-founded.

(i) Discretionary referral or denial.
Except as provided in paragraph
(b)(1)(iii) of this section, an asylum
officer shall, in the exercise of his or her
discretion, refer or deny, or an
immigration judge, in the exercise of his
or her discretion, shall deny the asylum
application of an alien found to be a
refugee on the basis of past persecution
if any of the following is found by a
preponderance of the evidence:

(A) There has been a fundamental
change in circumstances such that the
applicant no longer has a well-founded
fear of persecution in the applicant’s
country of nationality or, if stateless, in
the applicant’s country of last habitual
residence, on account of race, religion,
nationality, membership in a particular
social group, or political opinion; or

(B) The applicant could avoid future
persecution by relocating to another part
of the applicant’s country of nationality
or, if stateless, another part of the
applicant’s country of last habitual
residence, and under all the
circumstances, it would be reasonable to
expect the applicant to do so.

(ii) Burden of proof. In cases in which
an applicant has demonstrated past
persecution under paragraph (b)(1) of
this section, the Service shall bear the
burden of establishing by a
preponderance of the evidence the
requirements of paragraphs (b)(1)(i)(A)
or (B) of this section.

(iii) Grant in the absence of well-
founded fear of persecution. An
applicant described in paragraph
(b)(1)(1) of this section who is not barred
from a grant of asylum under paragraph
(c) of this section, may be granted
asylum, in the exercise of the decision-
maker’s discretion, if:

(A) The applicant has demonstrated
compelling reasons for being unwilling
or unable to return to the country
arising out of the severity of the past
persecution; or

(B) The applicant has established that
there is a reasonable possibility that he
or she may suffer other serious harm
upon removal to that country.

(2) Well-founded fear of persecution.
(i) An applicant has a well-founded fear
of persecution if:
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(A) The applicant has a fear of
persecution in his or her country of
nationality or, if stateless, in his or her
country of last habitual residence, on
account of race, religion, nationality,
membership in a particular social group,
or political opinion;

(%) There is a reasonable possibility of
suffering such persecution if he or she

were to return to that country; and
(C) He or she is unable or unwilling

to return to, or avail himself or herself
of the protection of, that country
because of such fear.

(ii) An applicant does not have a well-
founded fear of persecution if the
applicant could avoid persecution by
relocating to another part of the
applicant’s country of nationality or, if
stateless, another part of the applicant’s
country of last habitual residence, if
under all the circumstances it would be
reasonable to expect the applicant to do
s0.

(iii) In evaluating whether the
applicant has sustained the burden of
proving that he or she has a well-
founded fear of persecution, the asylum
officer or immigration judge shall not
require the applicant to provide
evidence that there is a reasonable
possibility he or she would be singled

out individually for persecution if:
(A) The applicant establishes that

there is a pattern or practice in his or
her country of nationality or, if stateless,
in his or her country of last habitual
residence, of persecution of a group of
persons similarly situated to the
applicant on account of race, religion,
nationality, membership in a particular
socialr[gﬁoup, or political opinion; and

(B) The applicant establishes his or
her own inclusion in, and identification
with, such group of persons such that
his or her fear of persecution upon
return is reasonable.

(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs
(b)(1)(1), (b)(1)(ii), and (b)(2) of this
section, adjudicators should consider,
but are not limited to considering,
whether the applicant would face other
serious harm in the place of suggested
relocation; any ongoing civil strife
within the country; administrative,
economic, or judicial infrastructure;
geographical limitations; and social and
cultural constraints, such as age, gender,
health, and social and familial ties.
Those factors may, or may not, be
relevant, depending on all the
circumstances of the case, and are not
necessarily determinative of whether it
would be reasonable for the applicant to
relocate.

(i) In cases in which the applicant has
not established past persecution, the
applicant shall bear the burden of

establishing that it would not be
reasonable for him or her to relocate,
unless the persecution is by a
government or is government-
sponsored.

(ii) In cases in which the persecutor
is a government or is government-
sponsored, or the applicant has
established persecution in the past, it
shall be presumed that internal
relocation would not be reasonable,
unless the Service establishes by a
preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.

(C] * % %

(2) * % %

(i) * * %

(F) Is described within section
212(a)(3)(B)(i)(1),(I1), and (II) of the Act
as it existed prior to April 1, 1997, and
as amended by the Anti-terrorist and
Effective Death Penalty Act of 1996
(AEDPA), unless it is determined that
there are no reasonable grounds to
believe that the individual is a danger
to the security of the United States.

* * * * *

10. Section 208.14 is amended by:

a. Revising paragraph (b);

b. Redesignating paragraphs (c)—(f) as
paragraphs (d)—(g);

c. Adding a new paragraph (c);

d. Revising newly redesignated
paragraph (e); and

e. Adding a heading to new
redesignated paragraph (g), to read as
follows:

§208.14 Approval, denial, referral, or
dismissal of application.
* * * * *

(b) Approval by an asylum officer. In
any case within the jurisdiction of the
Office of International Affairs, unless
otherwise prohibited in § 208.13(c), an
asylum officer may grant, in the exercise
of his or her discretion, asylum to an
applicant who qualifies as a refugee
under section 101(a)(42) of the Act, and
whose identity has been checked
pursuant to section 208(d)(5)(A)(i) of the
Act.

(c) Denial, referral, or dismissal by an
asylum officer. If the asylum officer does
not grant asylum to an applicant after an
interview conducted in accordance with
§208.9, or if, as provided in § 208.10,
the applicant is deemed to have waived
his or her right to an interview or an
adjudication by an asylum officer, the
asylum officer shall deny, refer, or
dismiss the application, as follows:

(1) Inadmissible or deportable aliens.
Except as provided in paragraph (c)(4)
of this section, in the case of an
applicant who appears to be
inadmissible or deportable under
section 212(a) or 237(a) of the Act, the

asylum officer shall refer the application
to an immigration judge, together with
the appropriate charging document, for
adjudication in removal proceedings (or,
where charging documents may not be
issued, shall dismiss the application).

(2) Alien in valid status. In the case
of an applicant who is maintaining valid
immigrant, nonimmigrant, or
Temporary Protected Status at the time
the application is decided, the asylum
officer shall deny the application for
asylum.

(3) Alien with valid parole. If an
applicant has been paroled into the
United States and the parole has not
expired or been terminated by the
Service, the asylum officer shall deny
the application for asylum.

(4) Alien paroled into the United
States whose parole has expired or is
terminated.

(i) Alien paroled prior to April 1,
1997, or with advance authorization for
parole. In the case of an applicant who
was paroled into the United States prior
to April 1, 1997, or who, prior to
departure from the United States, had
received an advance authorization for
parole, the asylum officer shall refer the
application, together with the
appropriate charging documents, to an
immigration judge for adjudication in
removal proceedings if the parole has
expired, the Service has terminated
parole, or the Service is terminating
parole through issuance of the charging
documents, pursuant to § 212.5(d)(2)(i)
of this chapter.

(ii) Alien paroled on or after April 1,
1997, without advance authorization for
parole. In the case of an applicant who
is an arriving alien or is otherwise
subject to removal under § 235.3(b) of
this chapter, and was paroled into the
United States on or after April 1, 1997,
without advance authorization for
parole prior to departure from the
United States, the asylum officer will
take the following actions, if the parole
has expired or been terminated:

(A) Inadmissible under section
212(a)(6)(C) or 212(a)(7) of the Act. If
the applicant appears inadmissible to
the United States under section
212(a)(6)(C) or 212(a)(7) of the Act and
the asylum officer does not intend to
lodge any additional charges of
inadmissibility, the asylum officer shall
proceed in accordance with § 235.3(b) of
this chapter. If such applicant is found
to have a credible fear of persecution or
torture based on information elicited
from the asylum interview, an asylum
officer may refer the applicant directly
to an immigration judge in removal
proceedings under section 240 of the
Act, without conducting a separate
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credible fear interview pursuant to
§208.30. If such applicant is not found
to have a credible fear based on
information elicited at the asylum
interview, an asylum officer will
conduct a credible fear interview and
the applicant will be subject to the
credible fear process specified at
§208.30(b).

(B) Inadmissible on other grounds. In
the case of an applicant who was
paroled into the United States on or
after April 1, 1997, and will be charged
as inadmissible to the United States
under provisions of the Act other than,
or in addition to, sections 212(a)(6)(C) or
212(a)(7), the asylum officer shall refer
the application to an immigration judge

for adjudication in removal proceedings.
* * * * *

(e) Duration. If the applicant is
granted asylum, the grant will be
effective for an indefinite period, subject

to termination as provided in § 208.24.
* * * * *

(g) Applicants granted lawful
permanent residence status. * * *

11. Section 208.15 is revised to read
as follows:

§208.15 Definition of “firm resettlement.”

An alien is considered to be firmly
resettled if, prior to arrival in the United
States, he or she entered into another
country with, or while in that country
received, an offer of permanent resident
status, citizenship, or some other type of
permanent resettlement unless he or she
establishes:

(a) That his or her entry into that
country was a necessary consequence of
his or her flight from persecution, that
he or she remained in that country only
as long as was necessary to arrange
onward travel, and that he or she did
not establish significant ties in that
country; or

(b) That the conditions of his or her
residence in that country were so
substantially and consciously restricted
by the authority of the country of refuge
that he or she was not in fact resettled.
In making his or her determination, the
asylum officer or immigration judge
shall consider the conditions under
which other residents of the country
live; the type of housing, whether
permanent or temporary, made available
to the refugee; the types and extent of
employment available to the refugee;
and the extent to which the refugee
received permission to hold property
and to enjoy other rights and privileges,
such as travel documentation that
includes a right of entry or reentry,
education, public relief, or
naturalization, ordinarily available to
others resident in the country.

12. Section 208.16 is amended by
a. Revising paragraph (b)(1);

b. Revising paragraph (b)(2);

c. Revising paragraph (b)(3);

The revisions read as follows:

§208.16 Withholding of removal under
section 241(b)(3) of the Act and withholding
of removal under the Convention Against
Torture.

* * * * *

(b) * % %

(1) Past threat to life or freedom. (i)

If the applicant is determined to have
suffered past persecution in the
proposed country of removal on account
of race, religion, nationality,
membership in a particular social group,
or political opinion, it shall be
presumed that the applicant’s life or
freedom would be threatened in the
future in the country of removal on the
basis of the original claim. This
presumption may be rebutted if an
asylum officer or immigration judge
finds by a preponderance of the
evidence:

(A) There has been a fundamental
change in circumstances such that the
applicant’s life or freedom would not be
threatened on account of any of the five
grounds mentioned in this paragraph
upon the applicant’s removal to that
country; or

(B) The applicant could avoid a future
threat to his or her life or freedom by
relocating to another part of the
proposed country of removal and, under
all the circumstances, it would be
reasonable to expect the applicant to do
s0.
(ii) In cases in which the applicant
has established past persecution, the
Service shall bear the burden of
establishing by a preponderance of the
evidence the requirements of paragraphs
(b)(1)(E)(A) or (b)(1)(i)(B) of this section.

(iii) If the applicant’s fear of future
threat to life or freedom is unrelated to
the past persecution, the applicant bears
the burden of establishing that it is more
likely than not that he or she would
suffer such harm.

(2) Future threat to life or freedom. An
applicant who has not suffered past
persecution may demonstrate that his or
her life or freedom would be threatened
in the future in a country if he or she
can establish that it is more likely than
not that he or she would be persecuted
on account of race, religion, nationality,
membership in a particular social group,
or political opinion upon removal to
that country. Such an applicant cannot
demonstrate that his or her life or
freedom would be threatened if the
asylum officer or immigration judge
finds that the applicant could avoid a
future threat to his or her life or freedom

by relocating to another part of the
proposed country of removal and, under
all the circumstances, it would be
reasonable to expect the applicant to do
so. In evaluating whether it is more
likely than not that the applicant’s life
or freedom would be threatened in a
particular country on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, the asylum officer or
immigration judge shall not require the
applicant to provide evidence that he or
she would be singled out individually
for such persecution if:

(i) The applicant establishes that in
that country there is a pattern or
practice of persecution of a group of
persons similarly situated to the
applicant on account of race, religion,
nationality, membership in a particular
social group, or political opinion; and

(ii) The applicant establishes his or
her own inclusion in and identification
with such group of persons such that it
is more likely than not that his or her
life or freedom would be threatened
upon return to that country.

(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs (b)(1)
and (b)(2) of this section, adjudicators
should consider, among other things,
whether the applicant would face other
serious harm in the place of suggested
relocation; any ongoing civil strife
within the country; administrative,
economic, or judicial infrastructure;
geographical limitations; and social and
cultural constraints, such as age, gender,
health, and social and familial ties.
These factors may or may not be
relevant, depending on all the
circumstances of the case, and are not
necessarily determinative of whether it
would be reasonable for the applicant to
relocate.

(i) In cases in which the applicant has
not established past persecution, the
applicant shall bear the burden of
establishing that it would not be
reasonable for him or her to relocate,
unless the persecutor is a government or
is government-sponsored.

(ii) In cases in which the persecutor
is a government or is government-
sponsored, or the applicant has
established persecution in the past, it
shall be presumed that internal
relocation would not be reasonable,
unless the Service establishes by a
preponderance of the evidence that
under all the circumstances it would be
reasonable for the applicant to relocate.
* * * * *
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§8208.19 through 208.23 [Redesignated as
§8208.20 through 208.24, respectively].

13. Sections 208.19 through 208.23
are redesignated as §§ 208.20 through
208.24, respectively.

14. Section 208.19 is added to read as
follows:

§208.19 Decisions.

The decision of an asylum officer to
grant or to deny asylum or to refer an
asylum application, in accordance with
§208.14(b) or (c), shall be
communicated in writing to the
applicant. Pursuant to § 208.9(d), an
applicant must appear in person to
receive and to acknowledge receipt of
the decision to grant or deny asylum, or
to refer an asylum application unless, in
the discretion of the asylum office
director, service by mail is appropriate.
A letter communicating denial of
asylum or referral of the application
shall state the basis for denial or referral
and include an assessment of the
applicant’s credibility.

15. Newly redesignated § 208.21 is
amended by revising paragraph (a) to
read as follows:

§208.21 Admission of the asylee’s spouse
and children.

(a) Eligibility. In accordance with
section 208(b)(3) of the Act, a spouse, as
defined in section 101(a)(35) of the Act,
8 U.S.C. 1101(a)(35), or child, as defined
in section 101(b)(1) of the Act, also may
be granted asylum if accompanying, or
following to join, the principal alien
who was granted asylum, unless it is
determined that the spouse or child is
ineligible for asylum under section
208(b)(2)(A)(), (ii), (iii), (iv) or (v) of the
Act for applications filed on or after
April 1, 1997, or under
§208.13(c)(2)(1)(A), (C), (D), (E), or (F)
for applications filed before April 1,
1997.

* * * * *

16. Newly redesignated §208.22 is
revised to read as follows:

§208.22 Effect on exclusion, deportation,
and removal proceedings.

An alien who has been granted
asylum may not be deported or removed
unless his or her asylum status is
terminated pursuant to § 208.24. An
alien in exclusion, deportation, or
removal proceedings who is granted
withholding of removal or deportation,
or deferral of removal, may not be
deported or removed to the country to
which his or her deportation or removal
is ordered withheld or deferred unless
the withholding order is terminated
pursuant to § 208.24 or deferral is
terminated pursuant to § 208.17(d) or
(e).

17. Newly redesignated § 208.24 is
amended by:

a. Revising paragraph (b)(1);

b. Redesignating paragraphs (e) and (f)
as paragraphs (f) and (g), respectively;

c. Adding a new paragrapg (e); and

d. Revising newly redesignated
paragraphs (f) and (g), to read as follows:

§208.24 Termination of asylum or
withholding of removal or deportation.
* * * * *

(b) * % %

(1) The alien is no longer entitled to
withholding of deportation or removal
because, owing to a fundamental change
in circumstances relating to the original
claim, the alien’s life or freedom no
longer would be threatened on account
of race, religion, nationality,
membership in a particular social group,
or political opinion in the country from
which deportation or removal was
withheld.

* * * * *

(e) Removal proceedings. When an
alien’s asylum status or withholding of
removal or deportation is terminated
under this section, the Service shall
initiate removal proceedings, as
appropriate, if the alien is not already in
exclusion, deportation, or removal
proceedings. Removal proceedings may
take place in conjunction with a
termination hearing scheduled under
§208.24(f).

(f) Termination of asylum, or
withholding of deportation or removal,
by an immigration judge or the Board of
Immigration Appeals. An immigration
judge or the Board of Immigration
Appeals may reopen a case pursuant to
§3.2 or § 3.23 of this chapter for the
purpose of terminating a grant of
asylum, or a withholding of deportation
or removal. In such a reopened
proceeding, the Service must establish,
by a preponderance of evidence, one or
more of the grounds set forth in
paragraphs (a) or (b) of this section. In
addition, an immigration judge may
terminate a grant of asylum, or a
withholding of deportation or removal,
made under the jurisdiction of the
Service at any time after the alien has
been provided a notice of intent to
terminate by the Service. Any
termination under this paragraph may
occur in conjunction with an exclusion,
deportation, or removal proceeding.

(g) Termination of asylum for arriving
aliens. If the Service determines that an
applicant for admission who had
previously been granted asylum in the
United States falls within conditions set
forth in § 208.24 and is inadmissible,
the Service shall issue a notice of intent
to terminate asylum and initiate
removal proceedings under section 240

of the Act. The alien shall present his
or her response to the intent to
terminate during proceedings before the
immigration judge.

18. Section 208.30 is revised to read
as follows:

§208.30 Credible fear determinations
involving stowaways and applicants for
admission found inadmissible pursuant to
section 212(a)(6)(C) or 212(a)(7) of the Act.

(a) Jurisdiction. The provisions of this
subpart apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B) of
the Act, the Service has exclusive
jurisdiction to make credible fear
determinations, and the Executive
Office for Immigration Review has
exclusive jurisdiction to review such
determinations. Except as otherwise
provided in this subpart, paragraphs (b)
through (g) of this section are the
exclusive procedures applicable to
credible fear interviews, determinations,
and reviews under section 235(b)(1)(B)
of the Act.

(b) Treatment of dependents. A
spouse or child of an alien may be
included in that alien’s credible fear
evaluation and determination, if such
spouse or child:

(1) Arrived in the United States
concurrently with the principal alien;
and

(2) Desires to be included in the
principal alien’s determination.
However, any alien may have his or her
credible fear evaluation and
determination made separately, if he or
she expresses such a desire.

(c) Authority. Asylum officers
conducting credible fear interviews
shall have the authorities described in
§208.9(c).

(d) Interview. The asylum officer, as
defined in section 235(b)(1)(E) of the
Act, will conduct the interview in a
nonadversarial manner, separate and
apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful information
bearing on whether the applicant has a
credible fear of persecution or torture,
and shall conduct the interview as
follows:

(1) If the officer conducting the
credible fear interview determines that
the alien is unable to participate
effectively in the interview because of
illness, fatigue, or other impediments,
the officer may reschedule the
interview.

(2) At the time of the interview, the
asylum officer shall verify that the alien
has received Form M—444, Information
about Credible Fear Interview in
Expedited Removal Cases. The officer
shall also determine that the alien has
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an understanding of the credible fear
determination process.

(3) The alien may be required to
register his or her identity electronically
or through any other means designated
by the Attorney General.

(4) The alien may consult with a
person or persons of the alien’s
choosing prior to the interview or any
review thereof, and may present other
evidence, if available. Such consultation
shall be at no expense to the
Government and shall not unreasonably
delay the process. Any person or
persons with whom the alien chooses to
consult may be present at the interview
and may be permitted, in the discretion
of the asylum officer, to present a
statement at the end of the interview.
The asylum officer, in his or her
discretion, may place reasonable limits
on the number of persons who may be
present at the interview and on the
length of the statement.

(5) If the alien is unable to proceed
effectively in English, and if the asylum
officer is unable to proceed competently
in a language chosen by the alien, the
asylum officer shall arrange for the
assistance of an interpreter in
conducting the interview. The
interpreter must be at least 18 years of
age and may not be the applicant’s
attorney or representative of record, a
witness testifying on the applicant’s
behalf, a representative or employee of
the applicant’s country of nationality,
or, if the applicant is stateless, the
applicant’s country of last habitual
residence.

(6) The asylum officer shall create a
summary of the material facts as stated
by the applicant. At the conclusion of
the interview, the officer shall review
the summary with the alien and provide
the alien with an opportunity to correct
any errors therein.

(e) Determination. (1) The asylum
officer shall create a written record of
his or her determination, including a
summary of the material facts as stated
by the applicant, any additional facts
relied on by the officer, and the officer’s
determination of whether, in light of
such facts, the alien has established a
credible fear of persecution or torture.

(2) In determining whether the alien
has a credible fear of persecution, as
defined in section 235(b)(1)(B)(v) of the
Act, or a credible fear of torture, the
asylum officer or immigration judge
shall consider whether the alien’s case
presents novel or unique issues that
merit consideration in a full hearing
before an immigration judge.

(3) If an alien is able to establish a
credible fear of persecution or torture
but appears to be subject to one or more
of the mandatory bars to applying for, or

being granted, asylum contained in
section 208(a)(2) and 208(b)(2) of the
Act, or to withholding of removal
contained in section 241(b)(3)(B) of the
Act, the Service shall nonetheless place
the alien in proceedings under section
240 of the Act for full consideration of
the alien’s claim, if the alien is not a
stowaway. If the alien is a stowaway,
the Service shall place the alien in
proceedings for consideration of the
alien’s claim pursuant to § 208.2(c)(3).

(4) An asylum officer’s determination
shall not become final until reviewed by
a supervisory asylum officer.

(f) Procedures for a positive credible
fear finding. If an alien, other than an
alien stowaway, is found to have a
credible fear of persecution or torture,
the asylum officer will so inform the
alien and issue a Form 1-862, Notice to
Appear, for full consideration of the
asylum and withholding of removal
claim in proceedings under section 240
of the Act. If an alien stowaway is found
to have a credible fear of persecution or
torture, the asylum officer will so
inform the alien and issue a Form [-863,
Notice of Referral to Immigration Judge,
for full consideration of the asylum
claim, or the withholding of removal
claim, in proceedings under § 208.2(c).
Parole of the alien may be considered
only in accordance with section
212(d)(5) of the Act and § 212.5 of this
chapter.

(g) Procedures for a negative credible
fear finding. (1) If an alien is found not
to have a credible fear of persecution or
torture, the asylum officer shall provide
the alien with a written notice of
decision and inquire whether the alien
wishes to have an immigration judge
review the negative decision, using
Form I-869, Record of Negative Credible
Fear Finding and Request for Review by
Immigration Judge. The alien shall
indicate whether he or she desires such
review on Form I-869. A refusal by the
alien to make such indication shall be
considered a request for review.

(i) If the alien requests such review,
or refuses to either request or decline
such review, the asylum officer shall
arrange for detention of the alien and
serve him or her with a Form 1-863,
Notice of Referral to Immigration Judge,
for review of the credible fear
determination in accordance with
paragraph (f)(2) of this section.

(ii) If the alien is not a stowaway and
does not request a review by an
immigration judge, the officer shall
order the alien removed and issue a
Form I-860, Notice and Order of
Expedited Removal, after review by a
supervisory asylum officer.

(iii) If the alien is a stowaway and the
alien does not request a review by an

immigration judge, the asylum officer
shall refer the alien to the district
director for completion of removal
proceedings in accordance with section
235(a)(2) of the Act.

(2) Review by immigration judge of a
negative credible fear finding.

(1) The asylum officer’s negative
decision regarding credible fear shall be
subject to review by an immigration
judge upon the applicant’s request, or
upon the applicant’s refusal either to
request or to decline the review after
being given such opportunity, in
accordance with section
235(b)(1)(B)(iii)(II) of the Act.

(ii) The record of the negative credible
fear determination, including copies of
the Form I-863, the asylum officer’s
notes, the summary of the material facts,
and other materials upon which the
determination was based shall be
provided to the immigration judge with
the negative determination.

(iii) A credible fear hearing shall be
closed to the public unless the alien
states for the record or submits a written
statement that the alien is waiving that
requirement; in that event the hearing
shall be open to the public, subject to
the immigration judge’s discretion as
provided in § 3.27.

(iv) Upon review of the asylum
officer’s negative credible fear
determination:

(A) If the immigration judge concurs
with the determination of the asylum
officer that the alien does not have a
credible fear of persecution or torture,
the case shall be returned to the Service
for removal of the alien. The
immigration judge’s decision is final
and may not be appealed. The Service,
however, may reconsider a negative
credible fear finding that has been
concurred upon by an immigration
judge after providing notice of its
reconsideration to the immigration
judge.

(B) If the immigration judge finds that
the alien, other than an alien stowaway,
possesses a credible fear of persecution
or torture, the immigration judge shall
vacate the order of the asylum officer
issued on Form I-860 and the Service
may commence removal proceedings
under section 240 of the Act, during
which time the alien may file an
application for asylum and withholding
of removal in accordance with
§208.4(b)(3)().

(C) If the immigration judge finds that
an alien stowaway possesses a credible
fear of persecution or torture, the alien
shall be allowed to file an application
for asylum and withholding of removal
before the immigration judge in
accordance with § 208.4(b)(3)(iii). The
immigration judge shall decide the
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application as provided in that section.
Such decision may be appealed by
either the stowaway or the Service to
the Board of Immigration Appeals. If a
denial of the application for asylum and
for withholding of removal becomes
final, the alien shall be removed from
the United States in accordance with
section 235(a)(2) of the Act. If an
approval of the application for asylum
or for withholding of removal becomes
final, the Service shall terminate
removal proceedings under section
235(a)(2) of the Act.

Dated: November 27, 2000.
Janet Reno,
Attorney General.
[FR Doc. 00-30601 Filed 12-5-00; 8:45 am]
BILLING CODE 4410-10-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 109 and 110
[Notice 2000—21]

General Public Political
Communications Coordinated With
Candidates and Party Committees;
Independent Expenditures

AGENCY: Federal Election Commission.
ACTION: Final rule; transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission is adopting new rules to
address expenditures for coordinated
communications that include clearly
identified candidates, and that are paid
for by persons other than candidates,
candidates’ authorized committees, and
party committees. The rules address
expenditures for communications made
at the request or suggestion of a
candidate, authorized committee or
party committee; as well as those where
any such person has exercised control
or decision-making authority over the
communication, or has engaged in
substantial discussion or negotiation
with those involved in creating,
producing, distributing or paying for the
communication. The Commission is
also revising the definition of
“independent expenditure,” to conform
with this new definition. Further
changes to the rules on coordination
between political party committees and
their candidates are awaiting the
outcome of a pending Supreme Court
case. Additional information is
provided in the supplementary
information that follows.

DATES: Further action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative

days pursuant to 2 U.S.C. 438(d). A
document announcing the effective date
will be published in the Federal
Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Assistant General
Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street, NW.,
Washington, D.C. 20463, (202) 694—-1650
or (800) 424-9530 (toll free).
SUPPLEMENTARY INFORMATION: The
Commission is issuing final rules at 11
CFR 100.23 that address coordinated
communications that include clearly
identified candidates, that are paid for
by persons other than candidates,
candidates’ authorized committees, and
party committees. The rules address
communications made at the request or
suggestion of a candidate, authorized
committee or party committee; as well
as those where a candidate, authorized
committee, or party committee has
exercised control or decision-making
authority over the communication, or
has engaged in substantial discussion or
negotiation with those involved in
creating, producing, distributing or
paying for the communication. Other
than the requirement that covered
communications include a clearly
identified candidate, the new rules
contain no content standard. The
Commission is also revising its rules at
11 CFR 100.16 and 109.1, which define
“independent expenditure,” to conform
with this new definition; and making
conforming amendments to 11 CFR
110.14, the section of the Commission’s
rules that deals with contributions to
and expenditures by delegates and
delegate committees.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. Because
these rules were approved by the
Commission on November 30, 2000,
which is less than 30 legislative days
before the adjournment of the 106th
Congress, the Commission plans to
transmit them to Congress on the first
day of the 107th Congress, which will
occur in January 2001. A Notice
announcing the effective date of these
rules will be published in the Federal
Register.

Explanation and Justification

The Federal Election Campaign Act, 2
U.S.C. 431 et seq. (“FECA” or the “Act”)
prohibits corporations and labor
organizations from using general

treasury funds to make contributions to
a candidate for federal office. 2 U.S.C.
441b(a). It also imposes limits on the
amount of money or in-kind
contributions that other persons may
contribute to federal campaigns. 2
U.S.C. 441a(a). Individuals and persons
other than corporations, labor
organizations, government contractors
and foreign nationals can make
independent expenditures in
connection with federal campaigns. 11
CFR 110.4(a) and 115.2. Independent
expenditures must be made without
cooperation or consultation with any
candidate, or any authorized committee
or agent of a candidate; and they shall
not be made in concert with, or at the
request or suggestion of, any candidate,
or any authorized committee or agent of
a candidate. 2 U.S.C. 431(17).

Expenditures that are coordinated
with a candidate or campaign are
considered in-kind contributions.
Buckley v. Valeo, 424 U.S. 1, 4647
(1976) (footnote omitted) (“Buckley’’);
Federal Election Commission v. The
Christian Coalition, 52 F.Supp.2d 45, 85
(D.D.C. 1999) (“Christian Coalition’). As
such, they are subject to the limits and
prohibitions set out in the Act. The Act
defines “contribution” at 2 U.S.C.
431(8) to include any gift, subscription,
loan, advance, or deposit of money or
anything of value made by any person
for the purpose of influencing any
election for federal office.

The Commission is promulgating new
rules at 11 CFR 100.23 that define the
term coordinated general public
political communication. They
generally follow the standard articulated
by the United States District Court for
the District of Columbia in the Christian
Coalition decision, supra. This decision
sets out at length the standards to be
used to determine whether expenditures
for communications by unauthorized
committees, advocacy groups and
individuals are coordinated with
candidates or qualify as independent
expenditures.

A. History of the Rulemaking

This rulemaking was originally
initiated to implement the Supreme
Court’s plurality opinion in Colorado
Republican Federal Campaign
Committee v. Federal Election
Comimission, 518 U.S. 604 (1996)
(Colorado I) concerning the application
of section 441a(d) of the FECA. In that
decision, the Court concluded that
political parties are capable of making
independent expenditures on behalf of
their candidates for federal office, and
that it would violate the First
Amendment to subject such
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independent expenditures to the section
441a(d) expenditure limits. Id. at 2315.

Section 441a(d) permits national,
state, and local committees of political
parties to make limited general election
campaign expenditures on behalf of
their candidates, which are in addition
to the amount they may contribute
directly to those candidates. 2 U.S.C.
441a(d). These section 441a(d)
expenditures are commonly referred to
as “coordinated party expenditures.”
Prior to the Colorado case, it was
presumed that party committees could
not make expenditures independent of
their candidates.

The Commission notes that not all
coordinated expenditures constitute
communications. In fact, party
committees may use their coordinated
expenditure limits to pay for many other
types of expenses incurred by
candidates, including staff costs, polling
and other services.

Following the Colorado I Supreme
Court decision, the Democratic
Senatorial Campaign Committee and the
Democratic Congressional Campaign
Committee filed a Petition for
Rulemaking urging the Commission to
(1) repeal or amend 11 CFR 110.7(b)(4)
to the extent that that paragraph
prohibited national committees of
political parties from making
independent expenditures for
congressional candidates; (2) repeal or
amend 11 CFR Part 109 with respect to
which expenditures qualify as
“independent”; and (3) issue new rules
to provide meaningful guidance
regarding independent expenditures by
the national committees of political
parties. Although the Petition for
Rulemaking urged changes only in the
rules applicable to national committees
of political parties, the Commission’s
rulemaking also sought comment on
proposed changes to the provisions
governing state and local party
committees, as well as coordination by
outside groups with either candidates or
party committees.

In response to the Colorado I decision,
the Commission promulgated a Final
Rule on August 7, 1996 which repealed
paragraph (b)(4) of section 110.7. See 61
F.R. 40961 (Aug. 7, 1996). That
paragraph had provided that party
committees could not make
independent expenditures in
connection with federal campaigns. On
the same date, the Commission also
published a Notice of Availability
(“NOA”) seeking comment on the
remainder of the Petitioners” requests.
See 61 F.R. 41036 (Aug. 7, 1996). No
statements supporting or opposing the
petition were received by the close of
the comment period.

On May 5, 1997 the Commission
published an NPRM in which it sought
comments on proposed revisions to
these regulations. 62 FR 24367 (May 5,
1997). Comments in response to this
NPRM were received from Common
Cause; the Democratic National
Committee (“DNC”); the Democratic
Senatorial Campaign Committee
(“DSCC”) and the Democratic
Congressional Campaign Committee
(“DCCC”) (joint comment); the Internal
Revenue Service (‘“IRS”); the National
Republican Congressional Committee
(“NRCC”); the National Republican
Senatorial Committee (“NRSC”); the
National Right to Life Committee; the
Republican National Committee
(“RNC”); and the United States
Chamber of Commerce. On June 18,
1997, the Commission held a public
hearing on this Notice, at which
witnesses testified on behalf of Common
Cause, the DNC, the DSCC and the
DCCC, the National Right to Life
Committee, the NRSC, and the RNC.

The IRS found no conflict with the
Internal Revenue Code or that agency’s
regulations with regard to any Notice
considered in the course of this
rulemaking. All other comments
received in connection with this
rulemaking will be discussed infra.

The Commission subsequently
decided to hold the 1997 rulemaking in
abeyance until it received further
direction from the courts. The
coordinated spending limits were
invalidated on constitutional grounds
by the district court in Colorado
Republican Federal Campaign
Committee v. Federal Election
Commission, 41 F. Supp. 2d 1197 (D.
Colo. 1999) (Colorado II), on remand
from the Colorado I Supreme Court
decision. In May 2000, that decision
was affirmed by the Court of Appeals for
the Tenth Circuit. 213 F.3d 1221 (10th
Cir. 2000). The Supreme Court has now
agreed to review this decision. 2000 WL
1201886 (U.S. Oct. 10, 2000) (No. 00—
191).

On December 16, 1998, the
Commission published a new NPRM
putting forth proposed amendments to
its rules governing publicly financed
presidential primary and general
election candidates. 63 FR 69524 (Dec.
16, 1998). Issues concerning
coordination between party committees
and their presidential candidates, which
had been raised in the earlier NPRM,
were addressed in the public funding
rulemaking. For example, the 1998
NPRM put forward narrative proposals
regarding a content-based standard for
coordinated communications made to
the general public. It also sought
comment on coordination between the

national committees of political parties
and their presidential candidates with
respect to poll results, media
production, consultants, and employees
whose services are intended to benefit
the parties’ eventual presidential
nominees.

The Commission received seven
written comments on coordinated
expenditures in response to the 1998
NPRM. Commenters included the
Brennan Center for Justice at New York
University School of Law (“Brennan
Center”’); Common Cause and
Democracy 21 (joint comment); the
DNC; the James Madison Center for Free
Speech; Perot "96; the RNC; and the law
firm of Ryan, Phillips, Utrecht, &
MacKinnon, and Patricia Fiori, Esq.
(joint comment). The Commission
subsequently reopened the comment
period and held a public hearing on
March 24, 1999, at which witnesses
representing the DNC; the James
Madison Center for Free Speech; the
RNG; and Ryan, Phillips, Utrecht &
MacKinnon presented testimony on
coordination issues.

On November 3, 1999, the
Commission promulgated new
paragraph (d) of section 110.7,
addressing pre-nomination coordinated
expenditures. 64 FR 59606 (Nov. 3,
1999). The new paragraph states that
party committees may make coordinated
expenditures in connection with the
general election campaign before their
candidates have been nominated. It
further states that all pre-nomination
coordinated expenditures are subject to
the section 441a(d) coordinated
expenditure limitations, whether or not
the candidate with whom they are
coordinated receives the party’s
nomination. Please note that new
§110.7(d) applies to all federal
elections. For additional information,
see Explanation and Justification for
Section 110.7, Party Committee
Coordinated Expenditures and
Spending Limits (2 U.S.C. 441a(d)), 64
FR 42579, 42580-81 (Aug. 5, 1999).

The Commission published the
document that serves as the primary
basis for these final rules, a
Supplemental Notice of Proposed
Rulemaking (“SNPRM”) addressing
general public political communications
coordinated with candidates, on
December 9, 1999. 64 FR 68951 (Dec. 9,
1999). The Commission received 15
comments in response to the SNPRM,
from the Alliance for Justice; the
American Federation of Labor-Congress
of Industrial Organizations (“AFL-
CIO”); the Brennan Center; The
Coalition; Common Cause and
Democracy 21 (joint comment); the
DNC; the DSCC and DCCC (joint
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comment); the First Amendment Project
of the Americans Back in Charge
Foundation; the IRS; the James Madison
Center for Free Speech; J. B. Mixon, Jr.;
the National Education Association; the
NRSC; the RNC; and United States
Senators Russell D. Feingold, John
McCain, Carl Levin and Richard J.
Durbin (joint comment). In addition, the
Commission held a public hearing on
the SNPRM on February 16, 2000, at
which nine witnesses testified on behalf
of the Alliance for Justice, the AFL-CIO,
the Americans Back in Charge
Foundation, the Brennan Center, The
Coalition, the DNC, the DSCC and
DCCC, the James Madison Center for
Free Speech, and the RNC.

B. The Christian Coalition Decision

The Christian Coalition case arose out
of an FEC enforcement action alleging
coordination between the Christian
Coalition and various federal campaigns
in connection with the 1990, 1992, and
1994 elections, resulting in
disbursements from the Coalition’s
general corporate treasury for voter
guides, “‘get out the vote” activities,
direct mailings and payments to
speakers. The Christian Coalition
characterized these activities as
independent corporate speech; while
the FEC alleged that, because of the
varying degrees of interaction between
the Christian Coalition and those
candidates and their campaigns, the
activities must be treated as in-kind
contributions that violated the Act’s
contribution limits and/or prohibitions.

In setting out a working definition of
“coordination,” the Christian Coalition
court explained that “the standard for
coordination must be restrictive,
limiting the universe of cases triggering
potential enforcement actions to those
situations in which the coordination is
extensive enough to make the potential
for corruption through legislative quid
pro quo palpable without chilling
protected contact between candidates
and corporations and unions.” 52
F.Supp.2d at 88—89. The court
continued, “First Amendment clarity
demands a definition of “coordination”
that provides the clearest possible
guidance to candidates and
constituents, while balancing the
Government’s compelling interest in
preventing corruption of the electoral
process with fundamental First
Amendment rights to engage in political
speech and political association.” Id. at
91. In its opinion the district court
referred to “expressive expenditures,”
as opposed to expenditures for other
types of campaign support, and defined
a “coordinated expressive expenditure”
as “‘one for a communication made for

the purpose of influencing a federal
election in which the spender is
responsible for a substantial portion of
the speech and for which the spender’s
choice of speech has been arrived at
after coordination with the campaign.”
Id. at 85, n. 45.

The court went on to explain that “an
expressive expenditure becomes
‘coordinated,” where the candidate or
her agents can exercise control over, or
where there has been substantial
discussion or negotiation between the
campaign and the spender over a
communication’s: (1) Contents; (2)
timing; (3) location, mode, or intended
audience (e.g., choice between
newspaper or radio advertisement); or
(4) ‘volume’ (e.g., number of copies of
printed materials or frequency of media
spots). ‘Substantial discussion or
negotiation’ is such that the candidate
and spender emerge as partners or joint
venturers in the expressive expenditure,
but the candidate and spender need not
be equal partners.” Id. at 92. The court
acknowledged that ““a standard that
requires ’substantial’ anything leaves
room for factual dispute,” but reasoned
that the standard reflects a reasonable
balance between possibly chilling some
protected speech and the need to protect
against the “real dangers to the integrity
of the electoral process” expressive
expenditures may present. Id.

The district court then applied this
standard to the challenged campaign
activities. In most instances the court
did not find coordination. For example,
the court found no coordination
between the Christian Coalition and the
Bush-Quayle campaign in the
preparation of voter guides in
connection with the 1992 presidential
campaign, explaining that, while the
campaign was generally aware President
Bush would compare favorably in the
eyes of the target audience with the
other candidates profiled in the guides,
the campaign staff did not seek to
discuss the issues that would be
profiled or how they would be worded.
Nor did they seek to influence the
Coalition’s decisions as to how many
guides would be produced, and when
and where they would be distributed.
Id. at 93—95. Similarly, the fact that a
Coalition official served as a volunteer
in a 1994 House campaign and also
made decisions as to where the
Coalition’s voter guides would be
distributed in connection with that
campaign did not amount to
coordination where the official did not
make his decisions based on any
discussions or negotiations with the
campaign for which he volunteered. Id.
at 95-96. In contrast, the court found
coordination where the Coalition

provided a Senate campaign consultant
with a commercially valuable mailing
list. Id. at 96. The Commission
subsequently decided not to appeal the
district court’s decision.

C. Other Court Decisions

In Clifton v. Federal Election
Commission, 114 F.3d 1309 (1st Cir.
1997), cert. denied, 118 S.Ct. 1036
(1998) (“Clifton’’), the United States
Court of Appeals for the First Circuit
ruled that coordination in the context of
voter guides “implie(s) some measure of
collaboration beyond a mere inquiry as
to the position taken by a candidate on
an issue.” 114 F.3d at 1311, citing
Buckley, 424 U.S. at 46—47 and n. 53
(1976). The court invalidated those
portions of the Commission’s voter
guide regulations at 11 CFR
114.4(c)(5)(i) and (ii)(C) that limit any
contact with candidates to written
inquiries and replies, and generally
require all candidates for the same office
to receive equal space and prominence
in the guide. Id. at 1317. The court also
invalidated the Commission’s voting
record rules at 11 CFR 114.4(c)(4) to the
extent they could be read to prohibit
mere inquiries to candidates. Id* In
Federal Election Commission v. Public
Citizen, Inc., 64 F.Supp.2d 1327 (N.D.
Ga. 1999), a federal district court
followed the Clifton “collaboration”
language in holding that contacts
between a public interest group and a
candidate made in connection with an
advertising campaign to defeat a
candidate for the House of
Representatives were not coordinated
for FECA purposes. The Commission
did not appeal that portion of the Public
Citizen decision that addresses the
coordination standard.

D. General Concerns Raised by
Commenters

The commenters and witnesses raised
several general points in connection
with the SNPRM. Several noted that the
FECA does not use the terms
“coordinated” or “coordination” in
discussing campaign contributions and
expenditures. This regulation uses the
single term “‘coordination” to
encompass those expenditures
described in 2 U.S.C. 441a(a)(7)(B)(i) as
made “in cooperation, consultation, or

10n July 20, 1999, the Commission received a
Petition for Rulemaking from the James Madison
Center for Free Speech, on behalf of the Iowa Right
to Life Committee, seeking repeal of the rules at 11
CFR 114.4(c)(4) and (c)(5) to reflect the Clifton
decision. The Commission published an NOA on
this petition on Aug. 25, 1999. 64 FR 46319 (Aug.
25, 1999). Further action on that petition, which is
related to the issues addressed in this rulemaking,
will be taken by the Commission after this
rulemaking has been concluded.
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concert with, or at the request or
suggestion of, a candidate.” The
statutory terms are not inherently clear,
nor does the Act’s legislative history
provide much guidance. Thus, these
rules will fill what is largely a vacuum
in this area. All of the commenters,
regardless of the positions they
espoused, asked the Commission to
issue clear rules that provide the
regulated community with sufficient
guidance to easily understand which
communications come within the
definition.

One commenter, citing Buckley, 424
U.S. at 48 (1976), argued that the
Commission was powerless to act in this
area, because it had not shown that
covered communications involved
actual corruption between those making
the communications in question and the
recipient candidates. However, after the
SNPRM was published, the Supreme
Court’s decision in Nixon v. Shrink
Missouri Government PAC, 120 S.Ct.
897 (2000) (Shrink Missouri) upheld the
constitutionality of State contribution
limits, which the Court said could be
based, inter alia, on newspaper accounts
that inferred the impropriety of large
contributions. Id. at 907. While some
commenters argued that the holding in
Shrink Missouri is limited to non-
federal contributions, others stated that,
in their view, this decision vitiates the
need for the Commission to find quid
pro quo corruption in a particular case
before taking action in this area. The
Commission agrees with this latter view,
that the holding in Shrink Missouri is
applicable to federal contribution limits.

E. Content of Covered Communications

Several commenters urged the
Commission to limit the definition of
general public political communications
to communications that contain
“express advocacy” of the election or
defeat of a clearly identified candidate,
i.e., those covered by the Commission’s
definition of “‘express advocacy” as
defined at 11 CFR 100.22(a). That
paragraph requires the use of individual
words or phrases that, in context, can
have no other reasonable meaning than
to urge the election or defeat of one or
more clearly identified candidate(s).
They argued that express advocacy is
constitutionally required even for
communications specifically requested
by a candidate to benefit the candidate’s
campaign. Other commenters, citing the
definition of “independent
expenditure” at 2 U.S.C. 431(17), supra,
argued that any contact with a candidate
or campaign should result in
coordination.

Several commenters urged the
Commission to limit the definition of

general public political communications
to communications that refer to clearly
identified candidates in their status as
candidates, or otherwise refer to an
election. They noted, for example, that
Members of Congress run for office
virtually full-time, and argued that
communications that referred to them in
passing should not be subject to this
standard.

The Buckley Court emphasized the
necessity of avoiding vague or
overbroad regulation of political speech.
424 U.S. at 42—44, 77-80. In light of
these constitutional concerns, the
Commission’s goal in adopting § 100.23
is to establish a test that (1) provides
reasonable certainty as to which
communications between a person and
a candidate or a party committee rise to
the level of coordination; and (2)
properly balances the Commission’s
“interest in unearthing disguised
contributions,” Clifton, 114 F.3d at
1315, with the right of the citizenry to
engage in discussions about public
issues with candidates. Buckley, 424
U.S. at 14.

The Commission is addressing the
constitutional concerns raised in
Buckley by creating a safe harbor for
issue discussion. Section 100.23(d)
makes it clear that a candidate’s or
political party’s response to an inquiry
regarding the candidate’s or party’s
position on legislative or public policy
issues will not suffice to establish
coordination. In addition, the
Commission’s new rules establish a
“buffer zone” for protected speech by
requiring that discussions or
negotiations regarding certain aspects of
a communication must be “substantial”
and result in “collaboration or
agreement” in order to rise to the level
of coordination. See § 100.23(c)(2)(iii).
At a minimum, this new rule is more
protective of First Amendment rights
than the standard it is replacing.

The Commission is not adopting any
content standard as a part of these rules
at this time. There were significant
disagreements among commenters over
what content standard, if any, should be
adopted. There is a substantial argument
that any of the content standards
suggested could be under-inclusive in
the context of coordination. Some
advertising by campaigns, for instance,
does not include express advocacy and
does not refer specifically to candidates
as candidates or state that they are
running for election. Allowing
candidates, campaigns and political
parties to ask corporations, labor unions
or other persons to sponsor that kind of
advertising without limit or disclosure
could “‘give short shrift to the
government’s compelling interest in

preventing real and perceived
corruption that can flow from large
campaign contributions.” Christian
Coalition, 52 F.Supp.2d at 88.

The argument that a communication
must constitute express advocacy in
order to fall within the definition of
“expenditure,” 2 U.S.C. 431(9), in all
circumstances (and thus be controlling
for purposes of defining a “coordinated
expenditure”) is not being addressed in
this rulemaking. See Republican
National Committee v. Federal Election
Commission, 1:98CV1207 (June 25, 1998
D. D.C.) (slip op.), aff’d, No. 98-5263
(D.C. Cir. Nov. 6, 1998). The term
“expenditure” includes any purchase,
payment, distribution, loan, advance,
deposit, or gift of money or anything of
value, made by any person for the
purpose of influencing any election for
Federal office. Exceptions to this
definition are set forth at section
431(9)(B).

A content element in the definition of
coordination may be more useful in the
context of political party
communications coordinated with
candidates, a topic which will be
addressed in a subsequent phase of this
rulemaking. In the party-candidate
context the principal question could
become how an expenditure is reported
rather than how it is financed or
whether it is reported at all. The
Commission may revisit the issue of a
content standard for all coordinated
communications when it considers
candidate-party coordination.

Section 100.16 Definition of
“independent expenditure”

The Commission is amending the
definition of independent expenditure
in this section to track more closely the
statutory definition of independent
expenditure. See 2 U.S.C. 431(17). It is
also adding a conforming amendment,
to indicate that the meaning of the
phrase “made with the cooperation of,
or in consultation with, or in concert
with, or at the request or suggestion of,
a candidate or any agent or authorized
committee of such candidate,” is now
governed by 11 CFR 100.23, discussed
infra, instead of former 11 CFR
109.1(b)(4), which has been repealed.
Finally, a new cross reference to 11 CFR
109.1 alerts readers to the additional
information on independent
expenditures contained in that section.

Section 100.23 Coordinated General
Public Political Communications

The Commission is adding a new
section, 11 CFR 100.23, to its rules, to
address expenditures for coordinated
communications made for the purpose
of influencing federal elections that are
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paid for by persons other than
candidates, candidates’ authorized
committees, and party committees. The
Commission believes it is appropriate to
place this language in a separate section
of the rules to properly alert the
regulated community of this standard.

New § 100.23 generally follows the
language of the Christian Coalition
decision, discussed above. The
Commission is, however, using the
phrase “expenditures for general public
political communications” in place of
“expressive expenditure,” the term used
by the Christian Coalition court, because
these rules do not address the content
standard analysis in Christian Coalition,
and “expenditures for general public
political communications” more
precisely describes the types of
communications covered by these rules.
See discussion of § 100.23(c)(1), infra.

There was no consensus among the
comments and witnesses as to whether
the Commission should follow the
approach set forth in Christian
Coalition. Some favored this overall
approach although they urged the
Commission to limit coverage to
communications that contained express
advocacy. As explained above, the rules
do not address this further limitation.
Others opposed this approach, urging
retention of a broad definition of
coordination.

Although the final rules have been
modified somewhat from those
proposed in the SNPRM, the
Commission continues to believe that
the Christian Coalition court correctly
decided which communications are
“coordinated” in this context. While the
court recognized that it was establishing
a difficult standard to meet, the
Commission believes the court correctly
concluded that a high standard is
required to safeguard protected core
First Amendment rights.

Section 100.23(a) Scope

Paragraph (a)(1) of this section states
that these new rules apply to
expenditures for general public political
communications paid for by separate
segregated funds, nonconnected
committees, individuals, or any other
person except candidates, authorized
committees, and party committees.
Paragraph (a)(2) notes that coordinated
party expenditures made on behalf of a
candidate pursuant to 2 U.S.C. 441a(d)
are governed by 11 CFR 110.7.

In the SNPRM, the Commission
sought comments on whether the
standard for coordination proposed in
that document should be applied to
political party expenditures for general
public political communications that
are coordinated with particular

candidates. All party committees that
commented on the SNPRM argued that
they should not be covered by these
rules. They urged the Commission to
wait until Colorado II has been decided
before acting in that area, since that
decision could have major ramifications
for any rules that might have been
adopted in the meantime.

In light of Colorado II, the
Commission is not amending the rules
in 11 CFR 110.7 governing coordinated
expenditures between party committees
and candidates at this point. The
Commission expects that additional
guidance will be forthcoming in that
decision, at which time it will re-
examine this aspect of the rulemaking.

Section 100.23(b) Treatment of General
Public Political Communications as
Expenditures and Contributions

As explained above, for purposes of
the FECA, a coordinated expenditure is
considered both an expenditure by the
person making the expenditure and an
in-kind contribution to the recipient
candidate or political committee.
Consistent with such treatment,
paragraph (b) of § 100.23 states that any
expenditure covered by these rules shall
be treated as both an expenditure under
11 CFR 100.8(a) and an in-kind
contribution under 11 CFR
100.7(a)(1)(iii). As such, it is subject to
the contribution limits of 2 U.S.C. 441a
and must be reported as both a
contribution and an expenditure as
required at 2 U.S.C. 434. Please note
that the new rules apply not only to
situations in which separate segregated
funds and nonconnected committees
coordinate their expenditures with
candidates, but also where they
coordinate with party committees, thus
clarifying that party committees can
themselves receive coordinated
contributions.

Section 100.23(c) Coordination With
Candidates and Party Committees

This paragraph contains the text of
the coordination standard: it addresses
what contact between a campaign and a
person paying for a communication
made in connection with that campaign
is sufficient to bring that
communication within the purview of
these rules. Please note that the
standards set forth in paragraphs (2)(i),
(2)(ii) and (2)(iii) are alternatives.
Communications that meet the standard
established by any one of these
paragraphs are considered coordinated
general public political communications
for purposes of these rules.

The SNPRM proposed alternative
language for the introductory text of this
paragraph. Both Alternatives,

designated Alternative 1-A and
Alternative 1-B, stated that general
public political communications would
be considered coordinated if paid for by
any person other than a candidate, the
candidate’s authorized committee, or a
party committee, provided that the
requirements set forth in paragraphs
(c)(2)(), (c)(2)(ii), or (c)(2)(iii) of this
section, infra, were met. Alternative 1—
B would have added an additional
requirement before a communication be
considered coordinated, namely that it
be distributed primarily in the
geographic area in which the candidate
was running. Alternative 1-A omitted
this geographical restriction.

The SNPRM explained that
Alternative 1-B was intended to ensure
that costs of national legislative
campaigns that refer to clearly-
identified candidates, and may be
designed or endorsed by one or more of
the named candidates, not be
considered expenditures on behalf of
those candidates’ campaigns. The
Commission noted, however, two
concerns with Alternative 1-B: (1) The
definition of “coordination” would
exclude media broadcasts to several
adjacent states; and (2) the definition of
“coordination” would exclude
communications disseminated in one
state that solicit funds on behalf of a
candidate running in another state, if
contributors are asked to send their
contributions directly to the candidate
on whose behalf they are made.

One commenter pointed out that a
geographic limit has nothing to do with
the concept of coordination. No one
addressed the Commission’s concern
that Alternative 1-B would allow
persons to solicit contributions to be
sent directly to candidates in another
state, without these contributions being
considered coordinated. The
Commission is adopting Alternative 1—
A, because the geographic restriction
does not get at the question of whether
the parties coordinated a
communication.

Please note that, in the SNPRM, the
requirement at paragraph (1) of this
section that covered communications be
paid for by any person other than the
candidate, the candidate’s authorized
committee, or a party committee, was
included as part of the introductory text.
For clarity, the Commission has decided
to place this language in a separate
paragraph.

Section 100.23(c)(2)(i) The “‘Request or
Suggestion” Standard

The Commission also sought

comment on two alternatives of a

provision, to be located in paragraph
(c)(2)(i), which addressed
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communications made at the request or
suggestion of the candidate or
campaign, and those authorized by a
candidate or campaign. Alternative 2—A
stated that coordination would occur
when a communication is created,
produced or distributed at the request or
suggestion of, or when authorized by, a
candidate, candidate’s authorized
committee, a party committee, or an
agent of any of the foregoing.
Alternative 2—B would have limited
such coordination to those instances
where the parties also discuss the
content, timing, location, mode,
intended audience, volume of
distribution or frequency of placement
of that communication, the result of
which is collaboration or agreement.

One commenter urged the
Commission to adopt Alternative 2—A,
because it is consistent with the
statutory language. Another found even
Alternative 2-B to be overly broad. A
party committee argued that the
definition was overly broad as applied
to party committees; however, as
discussed above, that portion of the
rulemaking has been held in abeyance
pending the Supreme Court’s decision
in Colorado IIL.

The Commission is adopting an
amended version of Alternative 2—A
because it is more consistent with the
FECA than Alternative 2—-B. Section
441a(a)(7)(B)(i) states that “expenditures
made by any person in cooperation,
consultation, or concert, with, or at the
request or suggestion of, a candidate,

* * * ghall be considered to be a
contribution to such candidate.” The
new rule also reflects the following
language in the Christian Coalition
decision: “The fact that the candidate
has requested or suggested that a
spender engage in certain speech
indicates that the speech is valuable to
the candidate, giving such expenditures
sufficient contribution-like qualities to
fall within the Act’s prohibition on
contributions.” 52 F.Supp.2d at 91. The
Commission has accordingly decided to
adopt an amended version of
Alternative 2—A, so thata
communication made at the request or
suggestion of a candidate will be
considered to be coordinated with that
candidate, regardless of whether any of
the further contacts that would have
been required by Alternative 2-B took
place. The Commission emphasizes that
this regulation encompasses only
requests or suggestions for
communications to the general public.
Thus, a general appeal for support
would clearly not fall within the scope
of this regulation.

The proposed rules indicated that
general public political communications

authorized by candidates or party
committees would be considered to be
coordinated. The final coordination
rules do not cover authorized
communications, because these
expenditures are already in-kind
contributions to the candidates or party
committees under 11 CFR
100.7(a)(1)(iii), and thus are not
mentioned in the statutory definition of
“independent expenditure” at 2 U.S.C.
431(17). Thus, if these communications
contain express advocacy or solicit
contributions, they must state who paid
for them, and if applicable, that they are
authorized by the candidate or the
candidate’s committee. See 11 CFR
110.11(a)(1).

The SNPRM sought comments on a
hypothetical in which, shortly before an
election, a candidate complained to a
supporter that no one had publicized
various problems in the personal life of
his opponent. The supporter then ran
such advertisements. Most of those who
commented on this hypothetical
thought this hypothetical should fall
within the “request or suggestion”
language. However, some witnesses said
that it would not be considered
coordinated under either Alternative 2—
A or 2-B, and urged the Commission to
revise the proposed regulation to ensure
that such communications would in fact
be considered coordinated. The
Commission notes that this hypothetical
turns on the precise language used,
which would be needed to determine if
in fact the candidate requested or
suggested that the supporter run the
advertisements in question. If the
candidate made no request or
suggestion, the communication would
not be coordinated for purposes of these
rules.

In determining whether a particular
statement by a candidate or committee
constitutes an appeal for an in-kind
contribution in the form of a general
public political communication, the
Commission will consider both whether
the requested action appears to be for
the purpose of influencing a Federal
election and the specificity of the
request or suggestion. Such
determinations would turn on the same
factors addressed specifically in the
“substantial discussion” standard, infra,
with the principal difference being that
a request or suggestion could be made
by a candidate, authorized committee or
party committee without any
negotiation or immediate response from
an outside group. If such a request or
suggestion indicated that a
communication with specified content
would be valuable or important to a
candidate or committee, then payments

for the communication would constitute
in-kind contributions.

One commenter proposed an
additional hypothetical, in which a
candidate’s campaign committee chose
to target only urban areas with
campaign advertisements because it
could not afford to cover the entire
State. The director of a rural Political
Action Committee (“PAC”) later met the
campaign manager and asked whether
the campaign would be running ads in
rural areas. Told that it would not be,
due to lack of money, the rural PAC
paid for and distributed the ads. The
Commission notes that this mailing
would be covered by 11 CFR
109.1(d)(1), part of the Commission’s
definition of independent expenditures,
which states that the financing or
dissemination, distribution, or
republication of any campaign materials
prepared by a candidate, campaign
committee or their authorized agent is a
contribution by the person making the
expenditure, but not an expenditure by
the candidate or committee unless
coordination is present. See also 11 CFR
100.7(a)(1)(iii).

Section 100.23(c)(2)(ii) The ‘“Control or
Decision-Making” Standard

Paragraph (c)(2)(ii) states that
communications are coordinated if the
candidate or the candidate’s agent, or a
party committee or its agent, has
exercised control or decision-making
authority over the content, timing,
location, mode, intended audience,
volume of distribution, or frequency of
placement of the communication. This
standard is based on the Christian
Coalition definition, 52 F.Supp.2d at 92;
and it, too, would turn on the specific
actions involved in each case. The
commenters did not focus extensively
on this portion of the proposed
definition.

Section 100.23(c)(2)(iii) The
“Substantial Discussion or Negotiation™
Standard

Under 11 CFR 100.23, a general
public political communication is
considered coordinated if it is made
after substantial discussion or
negotiation between the creator,
producer or distributor of the
communication, or person paying for
the communication, and a candidate,
candidate’s authorized committee or a
party committee, regarding the content,
timing, location, mode, intended
audience, volume of distribution or
frequency of placement of that
communication, the result of which is
collaboration or agreement. The
paragraph further provides that
substantial discussion or negotiation



76144 Federal Register/Vol. 65,

No. 235/ Wednesday, December 6, 2000/Rules and Regulations

can be evidenced by one or more
meetings, conversations or conferences
regarding the value or importance of
that communication for a particular
election.

Some commenters expressed
uncertainty about the scope of
“substantial,” which admittedly “leaves
room for factual dispute.” Christian
Coalition, 52 F.Supp.2d at 92. By
including the word “‘substantial,” the
Commission intends to make clear that
whether or not “discussions or
negotiations’ satisfy the requirements of
§100.23(c)(2)(iii) will depend not on
their frequency but on their substance.
The “substance” must go beyond
protected issue discussion to specific
information about how to communicate
an issue in a way that is valuable or
important for the campaign. The
Commission has concluded that when
the topic of discussion turns from the
candidate’s views on a political issue to
the candidate’s views on how to
communicate that issue, there is far
greater likelihood of collaboration.
Thus, numerous discussions with a
campaign about a complex or
controversial public issue would not be
considered “substantial” for the
purposes of paragraph (c)(2)(iii), but a
brief discussion as to how to phrase an
issue, or as to which issues to
emphasize, could be considered
“substantial.”

The word “‘substantial” applies not
only to discussions about the content of
a communication, but also to
discussions about the timing, location,
mode, intended audience, volume of
distribution or frequency of placement
of a communication. In those
circumstances, “‘substantial” is meant to
exclude discussions that do not include
enough specific information for
collaboration or agreement to occur. For
example, if a person states that he is
planning to pay for a communication
“soon,” or to run the ad “on TV,”
without further probing from the
campaign, this would not be considered
“substantial.”

The Commission recognizes, as did
the Christian Coalition court, that use of
the term “substantial” means that
determinations involving this standard
will likely be fact-specific. 52 F.Supp.2d
at 92. Those seeking additional
guidance as to the application of this
standard to specific facts and
circumstances are encouraged to make
use of the Commission’s advisory
opinion process. See 2 U.S.C. 437f and
11 CFR Part 112.

Section 100.23(d) Exception

Consistent with Buckley, Christian
Coalition, and Clifton, paragraph (d) of

new section 100.23 provides that a
candidate’s or political party’s response
to an inquiry regarding the candidate’s
or the party’s position on legislative or
public policy issues does not alone
make the communication coordinated.

Several commenters urged the
Commission to broaden this exception
to include, for example, public policy
announcements or communications
disseminated as part of a public policy
debate; and legislative lobbying
campaigns, including grass roots
lobbying. While the Commission is
generally sympathetic to these concerns,
it can be difficult to distinguish between
lobbying activities and electoral
campaigning. As the Buckley Court
explained, “(T)he distinction between
discussion of issues and candidates and
advocacy of election or defeat of
candidates may often dissolve in
practical application.” 424 U.S. at 42.
Further, some of these communications
may have components that could trigger
application of these rules. Thus the
Commission is not enacting the blanket
exception recommended by these
commenters. However, the Commission
stresses that such contacts, while not
receiving a blanket exception, do not
necessarily result in coordination. The
test of 11 CFR 100.23 (c) must still be
met.

Section 100.23(e) Definitions

This paragraph defines the terms
“general public political
communications,” “clearly identified,”
and “agent” for purposes of these rules.
The term ““general public political
communications” includes those made
through a broadcasting station,
including a cable television operator;
newspaper; magazine; outdoor
advertising facility; mailing or any
electronic medium, including over the
Internet or on a web site. Including
cable television broadcasts is consistent
with the Commission’s candidate debate
regulations at 11 CFR 110.13(a)(2),
while including communications made
over the Internet reflects the expanding
role of that medium in federal
campaigns.

The definition is limited to those
communications having an intended
audience of over one hundred people.
The exclusion of communications with
an intended audience of one hundred
people or fewer mirrors the
Commission’s disclaimer rules at 11
CFR 110.11(a)(3), which exempt from
the disclaimer requirements direct
mailings of one hundred pieces or less.

The term ‘““general public political
communication” is similar to the term
“general public political advertising,”
which appears in three places in the Act

and in several sections of the
regulations. The latter term has similar
and generally consistent meanings in
the Act and the Commission’s rules. For
example, the definitions of
“contribution” and “expenditure” at 2
U.S.C. 431(8)(B)(v) and 431(9)(B)(iv)
respectively refer to “broadcasting
stations, newspapers, magazines, or
similar types of general public political
advertising.” Section 441d(a) of the Act,
which addresses communications that
require a disclaimer, includes the same
list and adds outdoor advertising
facilities and direct mailings. The
corresponding rules are found at 11 CFR
100.7(b)(9) (definition of
“contribution”), 100.8(b)(10) (definition
of “expenditure”), and 110.11(a)(1)
(communications requiring disclaimers).
The Commission therefore believes this
term is preferable to “expressive
communications,” the term used in the
Christian Coalition decision.

The Commission sought comments on
a hypothetical in which a Savings and
Loan League runs public service
announcements intended to reinforce
the public’s confidence in the safety of
deposits in savings and loan
institutions. The announcements, which
are run in January of an election year,
feature a U.S. Senator who is a
candidate for reelection. The
commenters who discussed this
hypothetical argued that the
announcements should not be
considered coordinated general public
political communications, both because
of the timing of the announcements,
early in an election year, and because
they had no electoral content. Although
the Commission is not including a
specific time period prior to an election
in the text of the new rules, timing is an
element of coordination in 11 CFR
100.23(c)(2)(ii) and (iii). The Christian
Coalition decision supports the idea that
the timing of a communication is one
aspect of whether it is coordinated with
a campaign. Christian Coalition, 52
F.Supp. 3d at 92. However, as discussed
above, the Commission does not believe
that the lack of electoral content is
controlling.

This is another situation that would
turn on the specific facts. See discussion
of the first hypothetical discussed in
connection with paragraph (c)(2)(i),
supra.

Section 100.23(e)(2) Definition of
“Clearly Identified”

The new rules at 11 CFR 100.23(b)
limit their coverage to communications
that include a “clearly identified
candidate.” Paragraph (e)(2) of § 100.23
explains that the term “clearly
identified candidate” has the same
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meaning as that in 11 CFR 100.17,
which is based on 2 U.S.C. 431(18).
Thus, it includes communications
where the candidate’s name, nickname,
photograph, or drawing appears, or the
identity of the candidate is otherwise
apparent through an unambiguous
reference such as “the President,” “your
Congressman,” or “the incumbent,” or
through an unambiguous reference to
his or her status as a candidate such as
“the Democratic Presidential nominee”
or “‘the Republican candidate for Senate
in the State of Georgia.”

Section 100.23(e)(3) Definition of
“Agent”

This paragraph notes that the
definition of “agent” for purposes of
these new rules is identical to that
found at 11 CFR 109.1(b)(5), part of the
rules defining independent
expenditures. The term “agent” in this
context means any person who has
actual oral or written authority, either
express or implied, to make or to
authorize the making of expenditures on
behalf of a candidate; or any person who
has been placed in a position within the
campaign organization where it would
reasonably appear that in the ordinary
course of campaign-related activities he
or she may authorize expenditures. The
Commission is including this cross
reference in 11 CFR 100.23 to clarify
that the term has the same meaning in
the context of coordinated general
public political communications.

Section 109.1 Independent Expenditures

In its 1997 NPRM, the Commission
sought comment on several proposed
revisions to this section, which defines
the term “independent expenditure.”
The commenters and witnesses who
addressed this issue at the
Commission’s 1997 public hearing had
equally wide-ranging views this issue.
However, those events took place prior
to the Christian Coalition decision,
which the Commission has determined
should serve as the basis for this
definition.

The Commission is amending the
definition of “independent
expenditure” in paragraph (a) to track
more closely the statutory definition of
independent expenditure. See 2 U.S.C.
431(17). In addition, the § 109.1(a)
Commission has included a cross-
reference 11 CFR 100.23, to indicate that
the meaning of the phrase “made with
the cooperation of, or in consultation
with, or in concert with, or at the
request or suggestion of, a candidate or
any agent of authorized committee of
such candidate,” is now clarified by
§ 100.23, instead of by former paragraph
(b)(4) of §109.1. The Commission is

deleting paragraph (b)(4) because the
standards for coordination set forth in
that section were overbroad. See
Christian Coalition, 52 F.Supp. at 90.
Former § 109.1(b)(4) explained what
was meant by the phrase, “made with
the cooperation or with the prior
consent of, or in consultation with, or at
the request or suggestion of, a candidate,
or any agent, or authorized committee of
the candidate.” It indicated that this
covered ‘“‘any arrangement,
coordination, or direction by the
candidate or his or her agent prior to the
publication, distribution, display, or
broadcast of the communication.” This
phrase has been clarified, consistent
with the Christian Coalition decision,
and moved to new 11 CFR 100.23(c)(2).
Former paragraph (b)(4) also
addressed contacts between the
campaign and the person making the
expenditure. For example, it included,
at former paragraph (b)(4)(i)(A), a
presumption that coordination applied
to expenditures ‘“‘based on information
about the candidate’s plans, projects, or
needs provided to the expending person
by the candidate, or by the candidate’s
agents, with a view toward having an
expenditure made.” The Christian
Coalition court, likening this regulation
to an “insider trading” standard, held it
to be overbroad. 52 F.Supp. 2d at 89—
91. The Commission is accordingly
revising this paragraph to explain that a
communication is “made with the
cooperation of, or in consultation with,
or at the request or suggestion of, a
candidate or any agent or authorized
committee of such candidate” if it is a
coordinated general public political
communication under 11 CFR 100.23.

Section 110.14 Contributions To and
Expenditures By Delegates and Delegate
Committees

This section of the Commission’s
rules sets forth the prohibitions,
limitations and reporting requirements
under the Act applicable to all levels of
a delegate selection process. Paragraphs
(D(2)(1), (H(2)(11), (H(3)(iid), ()(2)(E),
(1)(2)(ii), and (1)(3)(iii) address
independent expenditures and in-kind
contributions. The Commission is
making conforming amendments to
these paragraphs to reflect new 11 CFR
100.23 and revised 11 CFR 109.1.

Advisory Opinions Superseded

The Commission has in the past
issued Advisory Opinions (“AQO”) that
employed a broader definition of
“coordination” than is contained in
these new rules. Many of these AOs
addressed the “insider trading”
situation in which a campaign employee
later became involved, or sought to

become involved, with an entity that
wished to make independent
expenditures. This prohibition was
found to be overly broad by the
Christian Coalition court. See
discussion of revised 11 CFR
109.1(b)(4), supra, which has been
rewritten to reflect that aspect of the
decision. The following AOs are
superseded, to the extent they conflict
with these new rules: AOs 1999-17,
1998-22, 1996-1, 1993-18, 1982-20,
1980-116, 1979-80.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The Commission certifies that these
rules will not have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that the rules follow
court decisions that expand the
definition of certain coordinated
communications made in support of or
in opposition to clearly identified
federal candidates. The rules also
permit, but do not require, small entities
to make independent expenditures.
Therefore, there will be no significant
economic impact on a substantial
number of small entities.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 109

Elections, Reporting and
recordkeeping requirements.

11 CFR Part 110

Campaign funds, Political committees
and parties.

For the reasons set out in the
preamble, Subchapter A, Chapter I of
title 11 of the Code of Federal
Regulations is amended to read as
follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for Part 100
continues to read as follows:

Authority: 2 U.S.C. 431, 434(a)(11), and
438(a)(8).

2. Section 100.16 is revised to read as
follows:

§100.16 Independent expenditure (2
U.S.C. 431(17)).

The term independent expenditure
means an expenditure by a person for a
communication expressly advocating
the election or defeat of a clearly
identified candidate that is not made
with the cooperation of or in
consultation with, or in concert with, or
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at the request or suggestion of, a
candidate or any agent or authorized
committee of such candidate. A
communication is “made with the
cooperation of, or in consultation with,
or in concert with, or at the request or
suggestion of, a candidate or any agent
or authorized committee of such
candidate” if it is a coordinated general
public political communication under
11 CFR 100.23. See 11 CFR 109.1.

3. Section 100.23 is added to read as
follows:

§100.23 Coordinated General Public
Political Communications.

(a) Scope.

(1) This section applies to
expenditures for general public political
communications paid for by persons
other than candidates, authorized
committees, and party committees.

(2) Coordinated party expenditures
made on behalf of a candidate pursuant
to 2 U.S.C. 441a(d) are governed by 11
CFR 110.7.

(b) Treatment of expenditures for
general public political communications
as expenditures and contributions. Any
expenditure for general public political
communication that includes a clearly
identified candidate and is coordinated
with that candidate, an opposing
candidate or a party committee
supporting or opposing that candidate is
both an expenditure under 11 CFR
100.8(a) and an in-kind contribution
under 11 CFR 100.7(a)(1)(iii).

(c) Coordination with candidates and
party committees. An expenditure for a
general public political communication
is considered to be coordinated with a
candidate or party committee if the
communication—

(1) Is paid for by any person other
than the candidate, the candidate’s
authorized committee, or a party
committee, and

(2) Is created, produced or
distributed—

(i) At the request or suggestion of the
candidate, the candidate’s authorized
committee, a party committee, or the
agent of any of the foregoing;

(ii) After the candidate or the
candidate’s agent, or a party committee
or its agent, has exercised control or
decision-making authority over the
content, timing, location, mode,
intended audience, volume of
distribution, or frequency of placement
of that communication; or

(iii) After substantial discussion or
negotiation between the creator,
producer or distributor of the
communication, or the person paying
for the communication, and the
candidate, the candidate’s authorized
committee, a party committee, or the

agent of such candidate or committee,
regarding the content, timing, location,
mode, intended audience, volume of
distribution or frequency of placement
of that communication, the result of
which is collaboration or agreement.
Substantial discussion or negotiation
may be evidenced by one or more
meetings, conversations or conferences
regarding the value or importance of the

communication for a particular election.

(d) Exception. A candidate’s or
political party’s response to an inquiry
regarding the candidate’s or party’s
position on legislative or public policy
issues does not alone make the
communication coordinated.

(e) Definitions. For purposes of this
section:

(1) General public political
communications include those made
through a broadcasting station
(including a cable television operator),
newspaper, magazine, outdoor
advertising facility, mailing or any
electronic medium, including the
Internet or on a web site, with an
intended audience of over one hundred
people.

(2) Clearly identified has the same
meaning as set forth in 11 CFR 100.17.

(3) Agent has the same meaning as set
forth in 11 CFR 109.1(b)(5).

PART 109—INDEPENDENT
EXPENDITURES (2 U.S.C. 431(17),
434(c))

4. The authority citation for part 109
continues to read as follows:

Authority: 2 U.S.C. 431(17), 434(c),
438(a)(8), 441d.

5. Section 109.1 is amended by
revising paragraphs (a), (b)(4) and (d)(1)
to read as follows:

§109.1 Definitions (2 U.S.C. 431(17)).

(a) Independent expenditure means
an expenditure by a person for a
communication expressly advocating
the election or defeat of a clearly
identified candidate that is not made
with the cooperation of, or in
consultation with, or in concert with, or
at the request or suggestion of, a
candidate or any agent or authorized
committee of such candidate.

(b) * * *

(4) A communication is “made with
the cooperation of, or in consultation
with, or in concert with, or at the
request or suggestion of, a candidate or
any agent or authorized committee of
such candidate” if it is a coordinated
general public political communication
under 11 CFR 100.23.

* * * * *

(d)(1) The financing of the
dissemination, distribution, or

republication, in whole or in part, of
any broadcast or any written, graphic, or
other form of campaign materials
prepared by the candidate, his campaign
committees, or their authorized agents
shall be considered a contribution for
the purposes of contribution limitations
and reporting responsibilities by the
person making the expenditure but shall
not be considered an expenditure by the
candidate or his authorized committees
unless the dissemination, distribution,
or republication of campaign materials
is a coordinated general public political

communication under 11 CFR 100.23
* * * * *

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

6. The authority citation for part 110
continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d(a)(8), 438(a)(8), 441a, 441b,
441d, 441e, 441f, 441g and 441h.

7. Section 110.14 is amended by
revising the introductory text to
paragraphs (f)(2)(i) and (f)(2)(ii);
paragraph (f)(3)(iii); the introductory
text to paragraphs (i)(2)(i) and (i)(2)(ii);
and paragraph (i)(3)(iii) to read as
follows:

§110.14 Contributions to and
expenditures by delegates and delegate
committees.

* * * * *

(f) * % %

(2) EE

(i) Such expenditures are independent
expenditures under 11 CFR part 109 if
they are made for a communication
expressly advocating the election or
defeat of a clearly identified Federal
candidate that is not a coordinated
general public political communication
under 11 CFR 100.23.

* * * * *

(ii) Such expenditures are
independent expenditures under 11
CFR part 109 if they are made for a
communication expressly advocating
the election or defeat of a clearly
identified Federal candidate that is not
a coordinated general public political
communication under 11 CFR 100.23.
* * * * *

(3) * % %

(iii) Such expenditures are not
chargeable to the presidential
candidate’s expenditure limitation
under 11 CFR 110.8 unless they were
coordinated general public political

communications under 11 CFR 100.23.
* * * * *

(i) *

* %
EE
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2***

(i) Such expenditures are in-kind
contributions to a Federal candidate if
they are coordinated general public
political communications under 11 CFR
100.23.

* * * * *

(ii) Such expenditures are
independent expenditures under 11
CFR part 109 if they are made for a
communication expressly advocating
the election or defeat of a clearly
identified Federal candidate that is not
a coordinated general public political
communication under 11 CFR 100.23.
* * * * *

3 * x %

(iii) Such expenditures are not
chargeable to the presidential
candidate’s expenditure limitation
under 11 CFR 110.8 unless they were
coordinated general public political
communications under 11 CFR 100.23.

* * * * *

Dated: November 30, 2000.
Darryl R. Wold,
Chairman, Federal Election Commission.
[FR Doc. 00-31013 Filed 12—-5-00; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM179; Special Conditions No.
25-168-SC]

Special Conditions: Gulfstream
Aerospace Corporation Model G-1159,
G-1159A, and G-1159B Series
Airplanes as Modified by Duncan
Aviation; High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Model G-
1159, G-1159A, and G—1159B series
airplanes modified by Duncan Aviation.
These modified airplanes will have a
novel or unusual design feature(s)
associated with new avionics/
electronics and electrical systems that
will perform critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards the
Administrator considers necessary to

establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is November 29,
2000. Comments must be received on or
before January 22, 2001.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate,
Attention: Rules Docket (ANM-114),
Docket No. NM179, 1601 Lind Avenue
SW., Renton, Washington 98055—4056;
or delivered in duplicate to the
Transport Airplane Directorate at that
address. All comments must be marked:
Docket No. NM179. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT: For
information concerning the certification
program for Gulfstream Model G-1159,
G-1159A, and G-1159B series airplanes,
contact: Meghan Gordon, Federal
Aviation Administration, Transport
Airplane Directorate, Standardization
Branch, ANM-113, 1601 Lind Avenue
SW., Renton, Washington 98055—4056;
telephone (425) 227-2138; fax (425)
227-1149.

For information on the general subject
of HIRF, contact: Massoud Sadeghi,
Federal Aviation Administration,
Transport airplane Directorate, Airplane
and Flight Crew Interface Branch,
ANM-111, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2117; fax (425)
227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Although these special conditions are
being issued as final special conditions
without prior public notice, interested
persons are invited to submit such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate
to the address specified above. All
communications received on or before

the closing date for comments will be
considered by the Administrator. The
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to these special
conditions must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to NM179.” The postcard
will be date stamped and returned to the
commenter.

Background

On September 13, 2000, and on
September 20, 2000, Duncan Aviation,
15745 South Airport Road, Battle Creek,
Michigan 49015, submitted applications
to the FAA for two Supplemental Type
Certificates (STC). These STC’s are for
modifying Gulfstream Aerospace Model
G-1159, G-1159A, and G-1159B series
airplanes to include:

* The Collins FDS-2000 Flight
Display System; and

* Dual Collins AHS—-3000A Altitude
Heading Reference Systems.

The FDS-2000 system is a
replacement of the existing electro-
mechanical Attitude Directional
Indicator (ADI) and Horizontal
Situational Indicator (HSI) flight
instruments. It also provides additional
functional capability and redundancy in
the system.

The AHS—-3000A system is a
replacement for the existing electro-
mechanical vertical and directional
gyros. It also provides additional
functional capability and redundancy in
the system.

The avionics/electronics and
electrical systems installed in the
Gulfstream Model G-1159, G-1159A,
and G-1159B airplanes have the
potential to be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane.

The subject Gulfstream airplanes are
T-tail, low swept-wing small transport
category airplanes. The Model G-1159
airplane is powered by two Rolls Royce
SPEY RB (163) 511-8 series engines
mounted on pylons extending from the
aft fuselage, and it has a maximum
takeoff weight of 64,800 pounds. The
Models G-1159A and G-1159B are
slightly larger than the Model G-1159.
These models are powered by two Rolls
Royce SPEY RB (163-25) 511-8 series
engines, and have a maximum takeoff
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weight of 69,700 pounds. This series of
airplanes operates with a 2-pilot crew
and can hold up to 19 passengers.

Type Certification Basis

Under the provisions of 14 CFR
§21.101, Duncan Aviation must show
that the Gulfstream Models G-1159, G—
1159A, and G-1159B airplanes, as
modified, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A12EA, or the applicable
regulations in effect on the date of
application for the modification. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A12EA are as follows:

1. For the Gulfstream Model G-1159
Airplane

* CAR 4b dated December 31, 1953,
including Amendments 4b-1 through
4b-14;

 Special Regulations SR422B and
SR450A;

e §25.1325 (effective 2/1/65);

e §25.175 (effective 3/1/65) in lieu of
4b.155(b);

* §36.1(c)(2) for airplane serial
numbers (S/N) 1 through 165 and 775
approved for a 62,000 lb. takeoff weight;

* 14 CFR Part 36, Appendix C, for
airplane S/N 166 through 299, except
249, 252, and 775;

» Special Conditions in Attachment A
of FAA letter to Grumman, dated 9/27/
65;

* Exemption No. 695A, CAR 4b.437,
“Fuel Jettisoning System.”

2. For the Model G-1159A Airplane

* 14 CFR part 25 effective February 1,
1965, and Amendments 25-2 through
25-8, 25-10, 25—-12, 25—16 through 25—
22, 25-24, 25-26, 25-27, 25—29 through
25-34, 25-37, 25-40 (as applicable to a
new APU installation);

* §25.329 of Part 25 dated February
1, 1965 (as applied to a new autopilot
installation);

* §25.581 (lightning protection) of
Amendment 25-23;

e §25.771, Amendment 25—4. (A
lockable door is not required between
the pilot and passenger compartments.);

e §25.994 (crashworthiness fuel
system components);

e §25.1309 of Amendment 25—41;

* Special Federal Aviation Regulation
(SFAR) 27 through Amendment 2 (fuel
venting emission);

* 14 CFR part 36 through
Amendment 36-8 (noise requirements);

» Special Conditions contained in the
FAA’s letter to Grumman, dated 9/27/

65, applicable to the Gulfstream Model
G-1159 airplane, are also applicable to
the Gulfstream Model G-1159A
airplane, except that reference to
“4b.450” in the “Cooling Systems”
special conditions is replaced by “FAR
25.1043 contained in Part 25 of the FAR,
effective 2/1/65;”

 Special Conditions pertaining to
dynamic gust loads contained in the
enclosure to FAA AEA-212 letter, dated
7/22/80.

3. For the Model G-1159B

» Fuselage, Empennage, Autopilot,
and Noise:

—Car 4b, dated December 31, 1953,
including Amendments 4b-1 through
4b-14;

—CAR 4b.450, Cooling Systems;

—Special Regulation SR450A;

—§25.175 (etfective 3/1/65) in lieu of
CAR 4b.155(b);

—§25.771, Amendment 25—4. [A
lockable door is not required between
the pilot and passenger
compartments.]

—§25.1325 (effective 2/1/65);

—§36.7(d)(3)(id);

—Special Conditions in Attachment A
of FAA letter to Grumman, dated 9/
27/65.

» Wing Assembly, Landing Gear,
Fuselage, and Empennage
Modifications:

—14 CFR part 25, effective February 1,
1965, Amendments 25—2 through 25—
8, 25-10, 2512, 25-16 through 25—
22, 25-24, 25-26, except
§ 25.1203(b)(3), 25—27, 25—29 through
25-31,25-34, 25-37, 25—40 (as
applicable to a new APU installation);

—§25.581 (Lightning Protection) of
Amendment 25-23;

—§25.771, Amendment 4 (A lockable
door is not required between the pilot
and passenger compartments.);

—§ 25.994 (Crashworthiness Fuel
System Components);

—25.1309 of Amendment 25-41;

—§25.1329 (effective 2/1/65);

—SFAR 27 through Amendment 2 (Fuel
Venting Emissions);

—Special Conditions contained in the
FAA'’s letter to Grumman, dated 9/27/
65, applicable to Gulfstream Model
G—1159 airplane, are also applicable
to the Gulfstream Model G-1159B
airplane;

—Special Conditions pertaining to
dynamic gust loads, contained in the
enclosure to FAA letter AEA-212,
dated 7/22/80, is applicable to the
Model G-1159B airplane.

The special conditions approved in
this document will form an additional
part of the type certification basis for
these airplanes.

If the Administrator finds that the
applicable airworthiness regulations

(i.e., 14 CFR part 25 as amended) do not
contain adequate or appropriate safety
standards for the Gulfstream Model G-
1159, 11-59A, and G-1159B airplanes
modified by Duncan Aviation because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, are
issued in accordance with §11.49, as
required by §§11.28 and 11.29(b), and
become part of the type certification
basis in accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Duncan Aviation
apply at a later date for a supplemental
type certificate to modify any other
model already included on the same
type certificate to incorporate the same
novel or unusual design feature, these
special conditions would also apply to
the other model under the provisions of
§21.101(a)(1).

Novel or Unusual Design Features

The Gulfstream Model G-1159, G-
1159A, and G-1159B airplanes modified
by Duncan Aviation will incorporate
new avionics/electronics and electrical
systems that will perform critical
functions. These systems include a new
flight display system and a new attitude
heading reference system. These
systems may be vulnerable to HIRF
external to the airplane.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Gulfstream Model G-1159, G—
1159A, and G-1159B airplanes modified
by Duncan Aviation. These special
conditions require that new avionics/
electronics and electrical systems that
perform critical functions be designed
and installed to preclude component
damage and interruption of function
due to both the direct and indirect
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications coupled
with electronic command and control of
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the airplane, and the use of composite
material in the airplane structure, the
immunity of critical avionics/
electronics and electrical systems to
HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1. or,
alternatively, paragraph 2., below:

1. A minimum threat of 100 volts rms
per meter electric field strength from 10
KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

Or

2. A threat external to the airframe for
both of the following field strengths for
the frequency ranges indicated. Both
peak and average field strength
components from Table 1 are to be
demonstrated.

TABLE 1
Field
Strength
(volts per
Frequency meter)
Aver-
Peak age

10 kHz—100 kHz ......ccccueee 50 50
100 kHz—500 kHz .... 50 50
500 kHz—2 MHz ....... 50 50
2 MHz—30 MHz ..... 100 100
30 MHz—70 MHz ...... 50 50
70 MHz—100 MHz .... 50 50
100 MHz—200 MHz 100 100
200 MHz—400 MHz 100 100
400 MHz—700 MHz 700 50
700 MHz—1 GHz ................. 700 100
1 GHz—2 GHz ....cccovvees 2000 200
2 GHz—4 GHz ... 3000 200
4 GHz—6 GHz ... 3000 200
6 GHz—8 GHz ... 1000 200
8 GHz—12 GHz 3000 300
12 GHz—18 GHz 2000 200
18 GHz—40 GHz 600 200

The field strengths are expressed in terms of
peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified in Table 1
are the result of an FAA review of

existing studies on the subject of HIRF,
in light of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to the
Gulfstream Model G-1159, G-=1159A,
and G—1159B series airplanes modified
by Duncan Aviation. Should Duncan
Aviation apply at a later date for a
supplemental type certificate to modify
any other model included on Type
Certificate No. A12EA to incorporate the
same novel or unusual design feature,
the special conditions would apply to
that model as well under the provisions
of §21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on
Gulfstream Model G-1159, G-1159A,
and G-1159B airplanes modified by
Duncan Aviation. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

As stated previously, the substance of
these special conditions has been
subjected to the notice and comment
period in several prior instances and has
been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Gulfstream
Aerospace Model G-1159, G-1159A,

and G-1159B airplanes modified by
Duncan Aviation:

1. Protection From Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated
fields.

2. For the purpose of this special
condition, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on
November 29, 2000.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-31085 Filed 12—5-00; 8:45 am|]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-27-AD; Amendment
39-12028; AD 2000-24-21]

RIN 2120-AA64

Airworthiness Directives; Siam Hiller
Holdings, Inc. Model UH-12, UH-12A,
UH-12B, UH-12C, UH-12D, UH-12E,
UH-12E-L, UH-12L, and UH-12L4
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), for
Siam Hiller Holdings, Inc. (Hiller),
formerly Rogerson Hiller Corporation,
Model UH-12, UH-12A, UH-12B, UH-
12C, UH-12D, UH-12E, UH-12E-L,
UH-12L, and UH-12L4 helicopters, that
requires replacing all undrilled-shank
bolts at pivoting joints in the control
system linkage with drilled-shank bolts
and installing castellated nuts and cotter
pins. This amendment is prompted by
an accident caused by separation of the
control system linkage of a Model UH—
12E helicopter. The actions specified by
this AD are intended to prevent
separation of the control system
attachments at pivoting points and
subsequent loss of control of the
helicopter.
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DATES: Effective January 10, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 10,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Hiller Aircraft Corporation, 3200
Imjin Road, Marina, California 93933—
5101, telephone (408) 384—4500, fax
(408) 384—3100. This information may
be examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Jon
Mowery, Aviation Safety Engineer,
FAA, Los Angeles Aircraft Certification
Office, Airframe Branch, 3960
Paramount Blvd., Lakewood, California
90712-4137, telephone (562) 627-5322,
fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
for Hiller Model UH-12, UH-12A, UH-
12B, UH-12C, UH-12D, UH-12E, UH-
12E-L, UH-12L, and UH-12L4
helicopters was published in the
Federal Register on August 31, 2000 (65
FR 52958). That action proposed to
require replacing all undrilled-shank
bolts at the pivoting joints in the control
system linkage with drilled-shank bolts
and installing castellated nuts and cotter
ins.
P Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 500
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 24 work hours per
helicopter to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $150 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $795,000.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not

have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2000-24-21 Siam Hiller Holdings, Inc.:
Amendment 39-12028. Docket No.
2000-SW-27-AD.

Applicability: Model UH-12, UH-12A,
UH-12B, UH-12C, UH-12D, UH-12E, UH-
12E-L, UH-12L, UH-1214 helicopters,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required at the next annual
inspection or within 12 months, whichever
occurs first, unless accomplished previously.

To prevent separation of the control system
attachments at pivoting points and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Replace all undrilled-shank bolts at
pivoting joints in the control system linkage
with drilled-shank bolts, and install
castellated nuts and cotter pins in accordance
with Hiller Aircraft Corporation Service
Bulletin No. 10—4, Revision 2, dated
December 20, 1999.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) The installation of castellated nuts and
cotter pins shall be done in accordance with
Hiller Aircraft Corporation Service Bulletin
No. 10—4, Revision 2, dated December 20,
1999. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Hiller Aircraft Corporation, 3200 Imjin
Road, Marina, California 93933-5101,
telephone (408) 384—-4500, fax (408) 384—
3100. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
January 10, 2001.

Issued in Fort Worth, Texas, on November
14, 2000.
Michele M. Owsley,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 00-30652 Filed 12-5-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—-AWP-11]
Revision to the Legal Description of

the Laughlin/Bullhead International
Airport Class D Airspace Area, AZ

AGENCY: Federal Aviation
Administration (FAA) DOT.
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ACTION: Final rule.

SUMMARY: This action revises the legal
description of the Laughlin/Bullhead
International Airport Class D airspace
area, AZ, by including that airspace
within a 4.2-mile radius of the
Laughlin/Bullhead International Airport
west of a line 1.8-miles west of and
parallel to the north/south runway.
EFFECTIVE DATE: ]anuary 25, 2001.

FOR FURTHER INFORMATION CONTACT:
Richard V. Coffin Jr., Airspace
Specialist, Airspace Branch, AWP—
520.9, Air Traffic Division, Western-
Pacific Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (301) 725-6533.
SUPPLEMENTARY INFORMATION:

History

The Airspace Branch in the Western-
Pacific Region received a request from
the Laughlin/Bullhead International
Airport air traffic control tower manager
to include the airspace west of the
airport beyond 1.8 miles of the north/
south runway and within a 4.2 mile

radius of the airport.
Class D airspace areas are published

in Paragraph 5000 of FAA Order
7400.9H, Airspace Designations and
Reporting Points, dated September 1,
2000, and effective September 16, 2000,
through September 15, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71 of
the Federal Aviation Regulations revises
the legal description of the Laughlin/
Bullhead International Airport Class D
airspace area, AZ, by including that
airspace within a 4.2-mile radius of the
Laughlin/Bullhead International Airport
west of a line 1.8 miles west of and
parallel to the north/south runway. This
action will change the actual
dimensions, configuration, or operating
requirements of the Laughlin/Bullhead
International Airport Class D airspace

area, AZ.
The FAA has determined that this

regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a

routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRPSACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 5000 Class D Airspace

* * * * *

AWP AZ D Bullhead City, AZ [Revised]

Laughlin/Bullhead International Airport,

AZ

(Lat. 35°09' 27"N, Long. 114°33' 34"W)

That airspace extending upward from the
surface to and including 3,200 feet MSL
within a 4.2-mile radius of the Laughlin/
Bullhead International Airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Issued in Los Angeles, California, on
November 21, 2000.

John Clancy,

Manager, Air Traffic Division, Western-Pacific
Region.

[FR Doc. 00-31087 Filed 12—5-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73
[Airspace Docket No. 00—ACE-23]
RIN 2120-AA66

Amendment of Time of Use for
Restricted Areas R-4501A, B, C, D, and
E, Fort Leonard Wood; MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the times
of use for Restricted Areas R-4501A, B,
C, D, and E, Fort Leonard Wood, MO.
Specifically, this action reduces and/or
increases the published times and/or
days the restricted areas are in use. The
FAA is taking this action in response to
the United States Army’s (USA)
increased training requirements.
EFFECTIVE DATE: 0901 UTC, January 25,
2001.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules
Division, ATA—400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

On August 31, 2000, the FAA
proposed to amend 14 CFR part 73 to
amend the times of use for Restricted
Areas R—4501A, B, C, D, and E, Fort
Leonard Wood, MO (65 FR 52961).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. The
Department of Defense in a continuing
need to meet its added national defense
responsibilities has increased its
training requirements of the USA
Reserve and National Guard resources
in many areas of the United States. One
of the locations where this training has
been increased is at Fort Leonard Wood,
MO. This increase in training requires
modification of the times of use for R—
4501 and its subdivisions. Therefore,
the USA has requested that the FAA
amend the times and days of use for R—
4501A, B, C, D, and E. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 73.45 of part 73 was
republished in FAA Order 7400.8H
dated September 1, 2000.

The Rule

This amendment to 14 CFR part 73
modifies the times of use of R-4501 and
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its subdivisions over Fort Leonard
Wood, MO. Specifically, R-4501A is
activated thirty minutes earlier and
deactivated three hours later.
Additionally, R—4501B is activated on
the same schedule but deactivated four
hours later. The day schedule (Monday-
Saturday) remains unchanged.

Also, R-4501C and D are activated
two hours later Monday-Friday and
deactivated three hours later than the
current designation on Monday and two
hours earlier Tuesday-Friday. Saturday
is no longer designated as an active day
unless done so by NOTAM 24 hours in
advance. In addition, R-4501E is
activated on the same schedule as R—-
4501C and D. The FAA is taking this
action at the request of the USA to meet
the increasing training efforts of the
USA at Fort Leonard Wood, MO, and to
better depict more realistic operational
times of use of the restricted areas.
Section 73.45 of 14 CFR part 73 was
republished in FAA Order 7400.8H,
dated September 1, 2000.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action reduces and/or increases
the published times and/or days the
restricted areas are in use. Therefore, the
FAA has determined that this action is
not subject to environmental
assessments and procedures in
accordance with FAA Order 1050.1D,
“Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act.

List of Subjects on 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

8§73.45 [Amended]

2. Section 73.45 is amended as
follows:
* * * * *

R-4501A Fort Leonard Wood West, MO
[Amended]

By removing the words “Time of
Designation. 0700-1800 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.” and
inserting the words “Time of
Designation. 0630—2100 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.”

R-4501B Fort Leonard Wood East, MO
[Amended]

By removing the words “TIME OF
DESIGNATION. 0700—-1800 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.” and
inserting the words “TIME OF
DESIGNATION. 0630—2200 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.”

R-4501C Fort Leonard Wood, MO
[Amended]

By removing the words “TIME OF
DESIGNATION. 0700—1800 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.” and
inserting the words “TIME OF
DESIGNATION. 0900—2100 Monday; 0900—
1600 Tuesday-Friday; other times by
NOTAM issued at least 24 hours in
advance.”

R-4501D Fort Leonard Wood, MO
[Amended]

By removing the words “TIME OF
DESIGNATION. 0700—1800 Monday-
Saturday; other times by NOTAM issued
at least 24 hours in advance.” and
inserting the words ““TIME OF
DESIGNATION. 0900—2100 Monday; 0900—
1600 Tuesday-Friday; other times by
NOTAM issued at least 24 hours in
advance.”

R-4501E Fort Leonard Wood, MO
[Amended]

By removing the words “TIME OF
DESIGNATION. As specified by NOTAM at
least 24 hours in advance.” and
inserting the words “TIME OF
DESIGNATION. 0900-2100 Monday; 0900—
1600 Tuesday-Friday; other times by
NOTAM issued at least 24 hours in

advance.”
* * * * *

Issued in Washington, DC, on November
30, 2000.

Reginald C. Matthews,

Manager Airspace and Rules Division.

[FR Doc. 00-31086 Filed 12-5-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[TD 8909]
RIN 1545-AY46

Federal Employment Tax Deposits—De
Minimis Rule

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary and final
regulations.

SUMMARY: This document contains
temporary and final regulations relating
to the deposit of Federal employment
taxes. The regulations change the de
minimis deposit rule for quarterly and
annual return periods. The regulations
affect taxpayers required to make
deposits of Federal employment taxes.
The text of the temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

DATES: Effective date: These regulations
are effective December 6, 2000.

Applicability date: For dates of
applicability, see § 31.6302—1T(f)(4).
FOR FURTHER INFORMATION CONTACT:
Brinton T. Warren, (202) 622—4940 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments
to 26 CFR part 31, Employment Taxes
and Collection of Income Tax at the
Source. Section 31.6302-1(f)(4) provides
that if the total amount of accumulated
employment taxes for a return period is
less than $1,000 and the amount is fully
deposited or remitted with a timely filed
return for the quarter, the amount
deposited or remitted will be deemed to
be timely deposited.

The temporary regulations change the
$1,000 threshold to $2,500. Thus, a
taxpayer that has accumulated
employment taxes of less than $2,500
for a return period (quarterly or annual,
as the case may be) does not have to
make deposits but may remit its full
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liability with a timely filed return for
the return period.

The de minimis threshold is being
raised as part of the IRS and Treasury’s
continued efforts to reduce burden on
the small business community. On June
16, 1998, temporary regulations (TD
8771) that raised the de minimis
threshold from $500 to $1,000 were
published in the Federal Register (63
FR 32735). This increase of the
threshold to $1,000 was made final on
June 17, 1999, (TD 8822) in regulations
published in the Federal Register (64
FR 32408).

Having conducted further study, the
IRS now seeks additional changes in
deposit requirements to reduce taxpayer
burden. The IRS and Treasury have
determined that another increase in the
de minimis threshold is a simple and
straightforward step that will reduce
burden on small businesses.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small businesses.

Drafting Information

The principal author of the
regulations is Brinton T. Warren of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

Paragraph 1. The authority citation
for part 31 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 31.6302—1T also issued under 26
U.S.C. 6302(a) and (c). * * *

Par. 2. In §31.6302-1, a new sentence
is added at the end of paragraph (f)(4)
to read as follows:

§31.6302-1 Federal tax deposit rules for
withheld income taxes and taxes under the
Federal Insurance Contributions Act (FICA)
attributable to payments made after
December 31, 1992.

* * * * *

(f)’k * %

(4) * * * For guidance regarding de
minimis amounts for quarterly or
annual return periods beginning on or
after January 1, 2001, see § 31.6302—
1T(f)(4).

* * * * *

Par. 3. Section 31.6302—1T is added
to read as follows:

§31.6302-1T Federal tax deposit rules for
withheld income taxes and taxes under the
Federal Insurance Contributions Act (FICA)
attributable to payments made after
December 31, 1992 (temporary).

(a) through (f)(3). [Reserved] For
further guidance, see § 31.6302-1(a)
through ()(3).

(f)(4) De Minimis rule. For quarterly
and annual return periods beginning on
or after January 1, 2001, if the total
amount of accumulated employment
taxes for the return period is less than
$2,500 and the amount is fully
deposited or remitted with a timely filed
return for the return period, the amount
deposited or remitted will be deemed to
have been timely deposited.

(f)(5) through (n). [Reserved] For
further guidance, see § 31.6302—-1(f)(5)
through (n).

Approved: November 21, 2000.

Charles O. Rossotti,

Commissioner of Internal Revenue.
Jonathan Talisman,

Acting Assistant Secretary for Tax Policy.
[FR Doc. 00-30791 Filed 12—5-00; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 100

[CGD 05-00-053]

Special Local Regulations for Marine
Events; Approaches to Annapolis
Harbor, Spa Creek, and Severn River,
Annapolis, Maryland

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation.

SUMMARY: The Coast Guard is
implementing the special local
regulations at 33 CFR 100.511 for the
Eastport Yacht Club Lighted Boat
Parade, a marine event to be held
December 9, 2000, on the waters of Spa
Creek and the Severn River at
Annapolis, Maryland. These special
local regulations are necessary to
control vessel traffic due to the confined
nature of the waterway and expected
vessel congestion during the event. The
effect will be to restrict general
navigation in the regulated area for the
safety of spectators and vessels
transiting the event area.

DATES: 33 CFR 100.511 is effective from
4:45 p.m. to 9:15 p.m. on December 9,
2000.

FOR FURTHER INFORMATION CONTACT:
Chief Warrant Officer R. L. Houck,
Marine Events Coordinator,
Commander, Coast Guard Activities
Baltimore, 2401 Hawkins Point Road,
Baltimore, MD 21226-1971, (410) 576—
2674.

SUPPLEMENTARY INFORMATION: The
Eastport Yacht Club will sponsor a
lighted boat parade on the waters of the
Severn River and Spa Creek at
Annapolis, Maryland. The event will
consist of approximately 50 vessels,
ranging in length from 20 to 55 feet,
traveling at slow speed along two
separate parade routes in Annapolis
Harbor. In order to ensure the safety of
participants, spectators and transiting
vessels, 33 CFR 100.511 will be in effect
for the duration of the event. Under
provisions of 33 CFR 100.511, vessels
may not enter the regulated area without
permission from the Coast Guard Patrol
Commander. Spectator vessels may
anchor outside the regulated area but
may not block a navigable channel.
Because these restrictions will only be
in effect for a limited period, they
should not result in a significant
disruption of maritime traffic.
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Dated: November 21, 2000.
T.C. Paar,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 00-31045 Filed 12—5-00; 8:45 am|]
BILLING CODE 4910-15-U

Dated: November 24, 2000.
Gerald M. Davis,

Captain, U.S. Coast Guard, Acting
Commander, First Class Guard District.

[FR Doc. 00-31096 Filed 12—5-00; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-00-247]

Mystic River, CT, Drawbridge
Operation Regulations:

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations governing the operation of
AMTRAK railroad bridge, at mile 2.4,
across the Mystic River at Mystic,
Connecticut. This deviation allows the
bridge owner to open the bridge only
three times a day at 6:30 a.m. to 7:30
a.m., 12:30 p.m. to 1 p.m., and 6:15 p.m.
to 7 p.m. from December 11, 2000 to
December 13, 2000. This action is
necessary to facilitate replacement of
the pinion at the bridge.

EFFECTIVE DATES: This deviation is
effective from December 11, 2000, to
December 13, 2000.

FOR FURTHER INFORMATION CONTACT: Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668-7165.
SUPPLEMENTARY INFORMATION: The
AMTRAK railroad bridge, at mile 2.4,
across the Mystic River, has a vertical
clearance of 4 feet at mean high water,
and 7 feet at mean low water in the
closed position. The existing
drawbridge operating regulations are
listed at 33 CFR 117.211(a).

The bridge owner requested a
temporary deviation from the
drawbridge operating regulations to
open the bridge only three times a day
at 6:30 a.m. to 7:30 a.m., 12:30 p.m. to
1 p.m., and 6:15 p.m. to 7 p.m., from
December 11, 2000 to December 13,
2000, to facilitate the replacement of the
pinion at the bridge. Vessels that can
pass under the bridge without an
opening may do so at all times during
the closed period.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

POSTAL SERVICE
39 CFR Part 20

Global Express Guaranteed

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On April 19, 1999, the Postal
Service published an interim rule
introducing Priority Mail Global
Guaranteed service on a test basis. The
Postal Service has since amended that
interim rule on four occasions, with the
last amendment being announced on
September 29, 2000, and amending the
interim rule to rename the service
Global Express Guaranteed service
(GXG), establishing it as a permanent
international service and expanding the
service to include a new classification
for Non-Document (merchandise)
shipments. That amendment to the
interim rule also established and
published separate rates for the Non-
Document service. The Postal Service
hereby gives notice that it is
implementing the interim rule as
amended on a permanent basis.
EFFECTIVE DATE: November 30, 2000.
FOR FURTHER INFORMATION CONTACT:
Malcolm E. Hunt, (770) 360-1104.
SUPPLEMENTARY INFORMATION: On April
19, 1999, the Postal Service announced
in the Federal Register (64 FR 19039—
19042) the introduction of Priority Mail
Global Guaranteed (PMGG) service on
an interim basis. With PMGG, the USPS
provided customers with a fully
featured premium international service
for documents with full track and trace
capability. This service was initially
available from 3,000 retail locations for
delivery to a total of 19 countries.

On November 4, 1999, the Postal
Service announced in the Federal
Register (64 FR 60106—-60109) the
expansion of PMGG service to permit
acceptance at a total of 10,000 retail
locations, with destination locations

expanded to 65 countries and territories.

On May 26, 2000, the Postal Service
announced in the Federal Register (65
FR 34096-34101) the further expansion
of PMGG service to a total of 202
destinating countries and territories. A
revised rate structure was also
introduced.

On August 28, 2000, the Postal
Service announced in the Federal

Register (65 FR 52023-52028) a further
expansion of PMGG service. The
number of retail locations was increased
to a total of 20,000, Document service
rates were adjusted, optional document
reconstruction insurance was increased
to $2499, and delivery service was
extended to China. An incorrect listing
of three-digit ZIP Codes was included in
the list of participating post offices in
this rule. The correct list of participating
post offices by three-digit ZIP Code is
incorporated in the final rule.

On September 29, 2000, the Postal
Service announced in the Federal
Register (65 FR 58350-58359) a further
expansion of PMGG service based on
the successive and successful
expansions of PMGG service. The Postal
Service established it as a permanent
international mail service. To effectuate
this change, the Postal Service changed
the name of the service to Global
Express Guaranteed (GXG) and
completed the expansion to include a
new classification for merchandise
shipments. GXG now consists of two
mail classifications:

a. GXG Document service
b. GXG Non-Document service

The GXG Document service mail
classification is for shipments that
contain only documents and general
correspondence for which no duty is
assessed by the customs authority of the
destinating country. This mail
classification is a designated letter mail
class pursuant to 39 U.S.C. 3623(d) and,
as such, is sealed against inspection by
the Postal Service. These Document
service shipments may be subject to
inspection in the destinating country for
purposes of compliance with the
customs requirements of the destinating
country. The rate structure for
Document service is separate and
distinct from the rate structure for Non-
Document service.

The GXG Non-Document service mail
classification is for shipments that do
not contain documents or general
correspondence and for which duty may
be assessed by the customs authority of
the destinating country. Merchandise
and all other dutiable items may be
shipped using only this GXG
classification. As such, this mail
classification is not a letter mail class
pursuant to 39 U.S.C. 3623(d). In order
to provide for expedited customs
clearance of these dutiable shipments,
Non-Document service shipments will
be subject to inspection by the Postal
Service and its designated agents for
purposes of air security and to
determine that the contents are eligible
for shipment via Non-Document service
and that the contents are adequately
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declared on the GXG Air Waybill/
Shipping Invoice to permit expedited
customs clearance. These Non-
Document service shipments may also
be subject to inspection in the
destinating country for purposes of
compliance with the customs
requirements of the destinating country.
The rate structure for Non-Document
service is separate and distinct from the
rate structure for Document service and
reflects the generally higher costs
inherent with handling dutiable
shipments. Non-Document service is not
available to some countries to which
Document service is provided. See the
listing of destinating countries in
International Mail Manual (IMM) 215.32
below for specific availability.

This separate mail classification
treatment for GXG Document and Non-
Document services is also reflected in
the proposed changes to the Postal
Service’s Administrative Support
Manual (ASM) provisions regarding
mail security.

Although the Postal Service is
exempted by 39 U.S.C. 410(a) from the
advance notice requirements of the
Administrative Procedure Act regarding
proposed rulemaking (5 U.S.C. 553), the
Postal Service solicited comment on the
amendment to the interim rule. One
comment was received regarding the
different rate structure for the Document
and Non-Document services,
specifically that a half-pound rate is not
available for Non-Document shipments.
These rate structures were developed for
GXG based upon the Postal Service’s
required cost coverage for providing
these services and upon industry cost
margins. A comment was also received
regarding the lack of availability of the
service in some post offices. GXG is
available in approximately 20,000 post
offices. Those offices were chosen based
upon market research and the Postal
Service’s current logistical
infrastructure to support the network.

Through the implementation of the
interim rule, as amended, the Postal
Service amends the International Mail
Manual and the Administrative Support
Manual as set forth below, both of
which are incorporated by reference in
the Code of Federal Regulations. See 39
CFR 20.1.

Transmittal letters changing the
relevant pages in the International Mail
Manual and the Administrative Support
Manual will be published and
automatically transmitted to all
subscribers. Notice of issuance of the
transmittal will be published in the
Federal Register as provided by 39 CFR
20.3.

On or about September 26, 2000, the
Postal Service announced in the Federal

Register a proposed rule which would
amend and renumber provisions in the
International Mail Manual. If that rule is
adopted, GXG will be found in Section
210 of Chapter 2 of the International
Mail Manual.

List of Subjects in 39 CFR Part 20

Foreign relations, International postal
service.

PART 20—[AMENDED]

1. The authority citation for 39 CFR
Part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

2. Chapter 2 of the International Mail
Manual is amended as follows:

2 CONDITIONS FOR MAILING

210 Express Mail International Service

* * * * *

215 Global Express Guaranteed
215.1 Description
215.11 General

Global Express Guaranteed (GXG)
service is an international expedited
delivery service provided through an
alliance with DHL Worldwide Express,
Inc. It provides reliable, high-speed,
guaranteed, and time-definite service
from selected post offices in the United
States to a large number of international
destinations. (Consult Countries and
Cities Served Section of the Global
Express Guaranteed Service Guide for
destination service commitments.) GXG
delivery service is guaranteed to meet
the specified service standards or the
postage paid may be refunded. Liability
insurance is provided for lost or
damaged shipments. See section 215.54
for an explanation of limits of liability.

215.12 Allowable Contents

Documents and general
correspondence (non-dutiable items),
and non-documents (all dutiable items
including merchandise) may be shipped
using GXG service. See 215.2 for
classification and rate treatment of
specific shipments based on content.
The allowable contents for GXG
shipments may also be restricted by the
destinating country. Refer to the Global
Express Guaranteed Service Guide for
the definition of allowable contents for
each destination country. Senders are
responsible for determining if their item
is allowable despite any statement made
in the Global Express Guaranteed
Service Guide, on the GXG Web Site, or
by a postal employee or the Postal
Service’s agents.

215.2 Mail Classifications

215.21 Global Express Guaranteed
Document Service

The GXG Document service mail
classification is for shipments that
contain only documents and general
correspondence for which no duty is
assessed by the customs authority of the
destinating country (non-dutiable
shipments). Packages shipped by GXG
Document service are sealed against
inspection by the Postal Service. These
Document service shipments may be
subject to inspection in the destinating
country for purposes of compliance
with the customs requirements of the
destinating country. The postage rates
applicable to Document service
shipments are set forth in 215.61 and
are separate and distinct from the
postage rates for Non-Document service.

215.22 Global Express Guaranteed
Non-Document Service

The GXG Non-Document service mail
classification is for shipments that do
not contain documents or general
correspondence and for which duty may
be assessed by the customs authority of
the destinating country. Merchandise
and all other dutiable items may be
shipped using only this GXG
classification. Non-Document service
shipments will be subject to inspection
by the Postal Service and its designated
agents for purposes of air security and
to determine that the contents are
eligible for shipment via Non-Document
service and that the contents are
adequately declared on the GXG Air
Waybill/Shipping Invoice to permit
expedited customs clearance. These
Non-Document service shipments may
also be subject to inspection in the
destinating country for purposes of
compliance with the customs
requirements of the destinating country.
Non-Document service is not available
to some countries to which Document
service is provided. See the listing of
destinating countries in 215.32 for
specific availability. The postage rates
applicable to Non-Document service
shipments are set forth in 215.62 and
are separate and distinct from the
postage rates for Document service.

215.3 Service Areas
215.31 U.S. Origins

GXG items must be entered through
selected post offices that are located in
the following ZIP Code areas. Check
with your local post office or review the
Global Express Guaranteed Service
Guide for a participating post office near
you.
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State ZIP code areas
AL—AIabama .........ccccceeeeiiiee e 352, 356-358, 361-362, 366, 368
AR—AIKANSAS ...oeeeieiiiiiiiiie et e e seiree e 722-723
AZ—AFZONA ...ooiiiiiee e 850, 852-853, 857
CA—California . .. | 900, 902-908, 910-918, 920-921, 926-928, 934, 936-937, 939-941, 943-951, 954
CO—cColorado ..... .. | 800-803, 805-806, 808-810
CT—COoNNECHCUL ....uvveeiiieiiiiiiiieee e 060-069
DC—District of Columbia .........ccccccvvveveeeiiiinnnen.. 200, 202-203, 205
DE—Delaware .................... .. | 197-199
FL—Florida ...... 320-323, 326-338, 342, 344, 346-347, 349
GA—Georgia ... 299-319
IA—lowa ....... 500-507, 510-511, 515-516, 520, 522-528
IL—Illinois ..... .. | 600-620, 622, 625-627, 629
IN—INAIANA ..evviiieeeiee e 460-479
KS—KaNSAS ....ceeeeiiuiiieiiiiieecieee et 660-662, 667, 674, 676
KY—Kentucky . .. | 400-406, 410-416, 421-424, 427
LA—Louisiana ........ .. | 700-701, 703-704, 707-708
MA—Massachusetts ..... .. | 010-027
MD—Maryland ........ .. | 206-212, 214, 217, 219
ME—Maine ...... .. | 039-041
MI—MiChigan ..........ccccoiiiiiiiiiee e, 480-497
MN—Minnesota 550-551, 553-554, 558-563
MO—Missouri ...... .. | 630-631, 633, 636-641, 644-648, 654—658
MS—Mississippi 383, 386-392, 394-397
MT—MONEANA ... 591
NC—-North Carolina . 270-282, 286
NE—Nebraska ............. 680-681, 685-687
NH—New Hampshire ... .. | 010-011, 030-034, 036-038
NJ—New Jersey ........... .. | 070-089
NM—New Mexico .| 871
NY—NEW YOrK ...ccoviiiieiiiiieiieee e 100-101, 103-149
OH—O0MRI0 ..vveeieeiieiiiiieee et 430-458
OK—Oklahoma 730-731, 734-738, 740-741, 743-748
OR—Oregon ....... 972

PA—Pennsylvania ..
PR—Puerto Rico ....

150-168, 170-176, 178-179, 189-191, 193-196
006-007, 009

RI—Rhode Island ...... .. | 028-029

SC—South Carolina .........cccevvveeeeeeeiiiiieeeee e 297-299

SD—South Dakota .........cccccvvvveeeeieiiiiiiieee e 570-571

TN—Tennessee .. .. | 370-374, 376-385
TX—TEXAS .evvrrireeeeeiiiiriereeesiiiirreeeseeesstrneeeaaeaans 750-756, 759-764, 768-770, 772—-778, 780-782, 784, 786—788, 791, 794—-796, 799
UT—Utah ..o 840-841, 843-847
VA—Virginia .... 201, 220-227, 230-239
VI—Virgin Islands 008

VT—Vermont ... 054, 056

WA—Washington 980-985, 988-989
WI—Wisconsin ....... .. | 530-532, 534, 540, 546-548
WV—WeSt Virginia .......ccccoeveeiieireniieeesiiee e 250-257, 260, 267
WY—WYOMING .eeoivieiiiieeiiie e 820

215.32 Destinating Countries and Rate Groups

GXG service is available to the following destinating countries and territories. For rate purposes, countries have

been placed into one of eight rate groups.

Country

Document
service rate

group

Non-document
service rate

group

ATGRANISTAN ...t h et h bR R bbbt e b e h et E e e et b e e e b bt e be et
2o >V g PSPPSR
F (o =T - O TP T PO PO TSP PPV RTOPPPUPTOVRUPPPPION
2 1o [0 ] 4 - PSSR PPSPR
AANGOIA . E b £ e oAb E et R ek e e ket b he e bt e e h e b e e nhn e et e teeen
F Y o U1 = S PSP PP PR PPRP R PPRR
Yo U B S =T o o - U PR
Argentina
P g1 =T a1 SO PUUUR PP PP PPRT
Aruba ......
Ascension
Australia ..
Austria .....
Azerbaijan
Bahamas

1522121 = 1SR

ANOOOPSA *x~NOUINN0OOOWWOO *

ANOOOPS *x~N0OUITNN0OOOWOO *
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Country

Document
service rate

group

Non-document
service rate

group

2 ETa o] F=To [T o IO O P PP UPPTTRUPPPPPPPRTTN
2 F T o= To [0 1T PP P PR UPPTUOUPROPPRRNt
27T T U O P PP UPPTRUTPRRRPPNt
271 o 110 o TP PPRUUPPRTPNt
271 2= PP PP PRRTRN
27T 0T T PP PRRRTRRN
12T 40 10 o T T TP U RO P TSRO PR TR OPPROP
5 a1 = o SRR
12011V TP T RO P TP R PR PPN
Bosnia-Herzegovina ..
Botswana ..................
=] = V4| OO PPR RO PRRURTPRPPPPRRN
BIItISH ViIrgIN ISIANTS ..ottt e b e e ettt e e e abe e e s e hb e e e e bb e e e s be e e e bt e e e sasbeeesnnneeennnneeanes
BIUNEI DAIUSSAIAIM .....oeiiiiiiiieie ettt ettt e ekt e e s ht et e ek b et e ek et e e ea ke e e o mb e e e e a kbt e e embe e e asbeeeeabbeeesnnneeeannneeanes
2101 Lo F= Ty - N PP UPRTUUUPRTRRPRTTNt
210 = W = Lo T PP PPTURUPRRPRNt
BUIMA (MYBINIMAT) ..ottt b et h ettt e b e e bt e s b et et e e s hb e e bt e sbs e e b e e nen e e be e s b e e nbeesane s
12T g o PR PRTTRN
[ Ta 11 o To Yo [ - USSR
(=431 (o] o I PP EUP TS TPPPRPPN
(0= 13- Lo - H T TSP P O STOP PO UPROPRPPN
(0= 1o LI =T (o [PPSR VRTOPRPR
(0= Y00 F= Lo T IS T o PSP TP
Central AfrICAN REPUDIIC ......eiiiiiiee ettt e e e st e e b b e e e et e e e sab s e e e smne e e s abe e e e anreeesanreeeas
[ 4 F= o E T TP PP PP UUPPPPPI

(0] o 1 1o - PSSR
(070 1[0 {01 T O PP PO PPTPPPPPPPPPPOE
[Ofo]als (e BI=TaaTo e - Lu ol = =T o101 o)L wo) 1 - SRR
Congo, Republic Of the (BrazzaVille) ...........c..eeiiiiiiiiiie ettt e e ste e e e it e e e s sbse e e enbeeeeanbeeeas
[0 1) = T o OSSR
COte A'IVOINE (IVOFY COBSE) ..eeiiiiiiieiiiie ettt ettt ettt e ettt e ettt e e e te et e e abe e e e s bt e e e nbe e e aabe e e e asbe e e eabbe e e eabbeeesabseeeabbeeeanbeeeaanbeaean
[ o - L1 - SR
(¥ o - TP PUT PO PPPPRPRNt
(577 o1 {11 PP PUP P TPPPRPPN
[074=Ted g T 2 L= o]V oo TSRO TP UUPRRTOPP
0120 4= SRS
[T o Lo 11 | O U U PR UPPROUPRTRRTPTTN
51004110 USSR
DOMINICAN REPUDIIC ....eeeiiee ettt ettt sttt e s ht e e e ettt e e bb e e e e s be e e e eae e e e ambee e e embe e e aasbeaeeasbeeesnnneaeannneeanes
Ecuador
[={0) Y] o PP PP P PP RPPPPRPPPPII
IS T= Y= Lo o USSR
EQUALOTIAI GUINEA .....eeiieiieie ettt ettt ekttt ettt e e sttt e e skttt e ok b et e2a b e e a2 aa b e e a4 Rb e e e e s bee a2 sbe e e easbeeesasbeaesnnneeeannneeane
(Y- SRS
|51 (o] 1= USRS
g T o - USSR
[ 1= L o ] = T Lo £ R URPRSP
= Lo L= = F= 1 o £ USRS
USRS
1] = U o USSR
= 1 (o TP U PP UUU TP PPUPRTPP
[ (T o] U= g - SRS
FIENCN POIYNESIA ..ttt ettt ettt e e sttt e e bttt e e st e e e e ea bt e e o hbe e e e s be e e e sbe e e aasbeaesabbeeesnnneeeabnneeanes
L= o T o SR
(7= Uy 1] - LSS PUR P UOPPPPRPRN
[T=To] o = = 3= 10 o) o ) OSSR
(1T 01T | PP PP PPT P PPPPPPPRPPRIN
L1 - OSSR
[ o] = = P PUR RSP PPRPRN
Great Britain & NOMNEIN IFEIANG ........oiiiiiie ittt e e s e e e st e e et e e e ssaeeesssaeeessseeeasneeennseeean
(] (T o= PP PUUPPPPPPPPPPOt
[T == a1 =TT SRS
[T = T To £ P PUT P USPPPPRPRNt
[TU =T 1= o U o 1= S SUR
[T = 1 (=10 T 1 P PUP S UOPPPPRPRNE
L0 T SRS
[T 1T= B 1T T PP UR S USPPPPRPRN
[T )= U = PP UUP TP PPPRPPN
= UL PP
100 T L1 = LSRR

UOINUIO0O0UINNOODWOHOWOWWMWWMUIWOAUITODUIWWWUTA,UINN0ODOOSMOOOKOOKUIOWUTAUINONORF 00000 NUIOOUIOINOUIWwOoND
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Country

Document
service rate

group

Non-document
service rate

group

L [0 g Te T e T PO PPPR
L[0T 8o T= 1 PP PP PP PPPR PRI
071 =g T PSSP PRR
1o - PSPPSR
[ Te (o] o 1= 2] - LSRR PRt
[ = 1 RN
[>T T OO PU R PUUROPPPRPPTRN

ES3 - T= SSRSRSRTR
Italy .....
Jamaica

NG V2= L 5] = Lo [P UUPRS P
[NCET 1) V7 RSP PO PP RPPP P PPPPI
[N = (PSP UPPRRPPP
Korea, Democratic People’s Republic of (NOIMh) ........ooiiiiiiii e e
Korea, REPUDIIC Of (SOULN) ...oiiiiiiiii ettt ettt sreesane s
[T UL RSO TPUURRRS PP
[T 7741 €= o OSSO P PR TP OPPRRPRTRT
Laos ........

Latvia ..
Lebanon ..
Lesotho ...
Liberia .
[0 V7 R PP P U PPURUPPOPURTRNt
[ T=Tod ] (=10 ) (=Y SRR
T =g USSR
0D T 10] oTo U o[RS O P PP TUPPTURUPRTORPRRNt
1Y =0z T L PP P PP TP PPPPPPPPP
Macedonia, REPUDIIC OF ...ttt ettt e e be e e e s at e e e s bt e e e e sbe e e e sbeeesasbeeesanneeeannneeanes
1= Lo =T = o= USSR
IVTAIAIWI ..t e ettt e e e e e ettt e e e e e e e aata e et e e e e et a——eeeeeeeaaata—teeaeee e aatteeeeeeeaatbateeaaeeeanntaaetaeeeeanarraaes
1= L= 1Y - USSR
IMAIAIVES ...ttt e e e e e ettt e e e e e s aata e et e e e e et baaeeeee e e e anta e et eeeeaatatteeeeeeeaatbateeeaeeeanantraaaaeeaaarnrraaeas
= LRSS
LY 1 - SR SUPR ST
V= U T T = SRS
LY =T 11 7= = U PP
Mauritius

LY L= o TSP ERPR P
Moldova ..
Mongolia
IVIONTSEITAL ..oeieeiieiiiieieeei ettt e s e e e e e e e e e e e e e e e e e e e e e e e e e e e eeeeas
1Y/ o (0T od o R TP UT TP PTTRRTPP
1171 2= La g1 o (o 15 SRR
LI L 11 o SO PPRR PP
INBUFU ettt e n e n e e e n e e n e e e e e e e e eeas
[N L= o7 | O P PP PPTURUPRTORPPRTNt
[N L= LT 4 =T o £ SRS
NELNEIMANAS ANLIIES ....oeeiieeee e e e e e et e e e e e e s et e e e e e e e e e s s ae b e et eeeeaasbabeeeaeeesaantaaaeeaeseassnrbnneas
[N L=V %=1 =T [ T - SRS RRSTR
[N LS A4 =T 1 =g o PRSPPI
AN LT LT 11 USSR
[N 1o = S TP P PP UPRTROUPRTRRURTN
I T =4 - RS RRTR
L[ 1= | PP PP PPPPPP PR PPPPI
[ 4= o PP PUP P TPPPRPPN
{22 LS - U USRS
PABINAIMAL ...ttt e e e n e e n e e e aa e e e e e e e eeas
PapUA NEW GUINMEA .....eeiieiieeiiii ettt ettt ekt e e s atb e e e sa e e e a2 ek b et e aabe e a2 aabe e e o kb e e e am kbt e e e mbe e e easbeeeaasbeeesmnneeesnnneeane
PAIAGUAY ....eeiieiiieiiieiieeit ettt e e n e e e n e e nn e e e e e e e eeas
=] (U TP TSP UU TP PPPRRPPP
[ a1 1T 11 =TSRSS
[ =g 1o= 1T g T £ =V o PRSPPI
0] - T o USSR
20T (0o =1 TSP P PP UPPTURUPPTOUPPRNt
[ = L= PP EUP PP PPPRPPN
[ LS00 o ISP PSPPI
00 - U - SRR
R {0 LSS - USSP URPR PP
[ Tz L o - SRR
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Document Non-document
Country service rate service rate

group group

St. ChrisStopher (St. KittS) & NEVIS .....iiiiiiiiiiiiie ittt e st e e e st b e e e eabr e e e sabe e e e abeeeeabeeeeanbeeeas

Saint Helena
Saint Lucia ......cccceeeeenns

SaINt PIEITE & MIGUEION .....eiiiiiiie ittt ettt a e et e e bt e b e eb et e bt s e et e e eas e e nae e s e e e
SaINt VINCENT & GIENAMINES .....uiiiiiiiii ittt et e e e e sttt e e e e e e s et e eeeeaesastaaeeeaeaeaasssbeaeaeeeaaasssseaaeeeesanntassaeeeseasnses

San Marino .......ccccevvenineenn
Sao Tome & Principe .

=T Lo [N = o - USSR
ST=TaLCTo | OO P P U PP OPPPPPPP

Serbia-Montenegro (Yugoslavia)
Seychelles ........ccooveeiiiiiniieens

ST L= W =T o 1 TSP U TP USPPUPRPRRRIRt
511 lo =T o To] I T OO PP U PP PPPPPPIN

Slovak Republic (Slovakia) ...
Slovenia .......ccccevveeeveiciiien.

SOIOMON ISIANAS ...ttt e e e e et e et e e e e e e eabbeeeeeeeseaabasaeeeeeesaasbaaeeeeeaaasssbeaeeeeesaanbasaaeeeeaeanres
15T 2111 U P UUP S PPRPRN

South Africa ...
Spain ..............

ST (= U - R OO PR RO UPPPPPRPRRRIRt
LS8 o = o P UUP P USPPPPRPN

Suriname .....
Swaziland ....

STz [T o TR OO PP RO OO PPUPRPRRRPIRt
51171741 1 F= g (o SRR USPPUPRPRN

Syrian Arab Republic (Syria)
Taiwan .....cccceeeeveiiiiieeee e

LI 1S3 = L TSRS
L2 L0210 1= PSPPSRI

Thailand
Togo .........

LI e = PP TP PRR TP
L1 (e F=To B/ o] o =T [o OO PPT PRSPPI

Tristan da Cunha
Tunisia ....ccceeeeeeicnnnes

TUTKY ettt ettt h ekt bt ekt e bt e a bt e ke e S h b e 4R e 4Rt £ ek oAb e e R e e e b e nh et e bt e e et e R e e e hn e e br e re e teeen
LY 21T 0T £S5 - T PSSP

Turks & Caicos Islands
Tuvalu ..cccceeeevviiiiieenn.

[0 o =T g o = SRR PRRRTRR
L 1= UL 1= PP

United Arab Emirates .
uruguay .....ccceeeeeeinenens

(874 1= () ¢= Lo [OOSR PTRRR RSP
V- UL LU PP PTTRORTRRRN

Vatican City ....
Venezuela ......

A= 1= U o TSP OUPUPPPPPR
WIS & FULUNA ISIANTS ....eiieiieeeiiiiiii ettt e e e e st e e e e e e st e e e e e e e s e sta e eeaaeessantbaeeaeeeaessssbaeeeeeesannsssneaaaeanns

Western Samoa
Yemen .......cccc.....

W 11 0] o T SO U RO UOPPUPRPRRPINt
4] o T o1V P UUP RS PPRPRN:

ORI WUIIOUOIPAOOOOWOONOPLOD x~NWWOPRLRWOWPAOOIDODNDWA A OO00OK0OOOKOMOWONDWOKWOMWOOPDOWNEREN =~
ORI WUIOUOIHA,OOOOWOONOPLOO x~NWOPLRWMOW xOXDNVU D OO WOMWOKWOMWOMPDOWNREN %~

*No service.

GXG service is available to all
locations that are referenced in the
Individual Country Listings except for
the following:

a. Afghanistan

b. Ascension

c. Iraq

d. Japan

e. Korea, Democratic People’s Republic
of (North)

f. Libya

g. Pitcairn Island

h. Saint Helena

i. Sudan

j. Tristan de Cunha

The following countries are limited to
GXG Document service only:
a. Cuba

b. Egypt
c. French Guiana

d. Iran
e. Syrian Arab Republic (Syria)

215.4 Service Guarantee
215.41 General

The Postal Service guarantees
delivery within the service standards

specified in the Global Express
Guaranteed Service Guide or the sender
may be entitled to a full refund of the
postage paid. For the purpose of the
service guarantee, the date and time of
delivery, attempted delivery, or
availability for delivery constitutes
delivery.

215.42 Transit Days for Non-
Document Service

For GXG Non-Document service, total
transit days may be affected by general
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customs delays, specific customs
commodity delays, holidays observed in
the destinating country, and other
factors beyond the Postal Service’s
control. See Terms and Conditions on
the GXG Air Waybill/Shipping Invoice
or in the Global Express Guaranteed
Service Guide for details.

215.5 Inquiries, Postage Refunds, and
Indemnity Claims

215.51 Inquiries

Inquiries concerning the delivery of
GXG items are made by calling 1-800—
222-1811 or through the Internet at
http://www.usps.com/gxg.

215.52 Postage Refunds

Postage may be refunded if a
shipment tendered at a designated post
office before the specified deposit time
is not delivered or if delivery is not
attempted before 5:00 p.m. local time in
the delivery location in accordance with
the guaranteed delivery standards in the
Global Express Guaranteed Service
Guide. The mailer may file requests for
postage refunds only by contacting a
Customer Service Representative at
1-800-222-1811. The original receipt of
the GXG Air Waybill/Shipping Invoice
is required when filing a claim for a
postage refund. Requests for postage
refunds must be made no later than 30
days from the date of shipment. The
GXG Customer Service Office will
adjudicate refunds for GXG at 1-800—
222-1811. Final approval and payment
will be made by the Postal Service.

Refunds will not be made if delivery
was attempted but could not be made,
if the delivery address was incomplete
or inaccurate, or if the shipment was
delayed by circumstances outside the
control of the Postal Service or its agents
(as defined in the Global Express
Guaranteed Service Guide).

215.53 Indemnity Claims

215.531 Claims for Document Service
Shipments

If a Document service shipment is lost
or damaged, the sender may file a claim
for document reconstruction costs,
subject to 215.54. All claims must be
initiated within 30 days of the shipment
date by contacting a Customer Service
Representative at 1-800-222—1811; this
representative will provide more details

on how to file a claim. The original
receipt of the GXG Air Waybill/
Shipping Invoice must be included
when filing a claim. Consult the Global
Express Guaranteed Service Guide for
limitations and restrictions on
indemnity payments for GXG items. The
GXG Customer Service Office will
adjudicate claims for GXG at 1-800—
222-1811. Final approval and payment
will be made by the Postal Service.

215.532 Claims for Non-Document
Service Shipments

If a Non-Document service shipment
is lost or damaged, the sender may file
a claim for the declared value of the
shipment costs, subject to 215.54. All
claims must be initiated within 30 days
of the shipment date by contacting a
Customer Service Representative at
1-800-222-1811; this representative
will provide more details on how to file
a claim. The original receipt of the GXG
Air Waybill/Shipping Invoice must be
included when filing a claim. Consult
the Global Express Guaranteed Service
Guide for limitations and restrictions on
indemnity payments for GXG items. The
GXG Customer Service Office will
adjudicate claims for GXG at 1-800—
222-1811. Final approval and payment
will be made by the Postal Service.

215.54 Extent of Postal Service
Liability for Lost or Damaged Contents

215.541 Document Service Shipments

Liability for a lost or damaged
Document service shipment is limited to
the lowest of the following:

a. $100 or the amount of additional
optional insurance purchased.

b. The actual amount of the loss or
damage.

c. The actual value of the contents.

“Actual value” means the lowest cost
of replacing, reconstructing, or
reconstituting the Allowable Contents of
the shipment (determined at the time
and place of acceptance).

215.542 Non-Document Service
Shipments

Liability for a lost or damaged Non-
Document service shipment is limited to
the lowest of the following:

a. $100 or the amount of additional
optional insurance purchased.

b. The actual amount of the loss or
damage.

c. The actual value of the contents.

“Actual value” means the lowest cost
of replacing, reconstructing, or
reconstituting the Allowable Contents of
the shipment (determined at the time
and place of acceptance).

215.55 Insurance

215.551 Insurance for Document
Service Shipments

Document reconstruction insurance
(this is the reasonable costs incurred in
reconstructing duplicates of
nonnegotiable documents mailed), up to
$100 per shipment, is included at no
additional charge. Additional document
reconstruction insurance may be
purchased for Document service
shipments, as outlined in section
215.553, not to exceed the total cost of
reconstruction, $2,499 or a lesser
amount as limited by country, content,
or value. Coverage, terms, and
limitations are subject to change.

215.552 Insurance for Non-Document
Service Shipments

Non-Document insurance for loss,
damage, or rifling, up to $100 per
shipment, is included at no additional
charge. Additional Non-Document
insurance may be purchased for
shipments, as outlined in section
215.553, not to exceed the total declared
shipment value, $2,499 or a lesser
amount as limited by country, content
or value. Coverage, terms, and
limitations are subject to change.

215.553 Insurance Fees

Insurance amount Fee
$L00 i No Fee
200 $0.70
300 . 1.40
400 2.10
500 2.80
For document reconstruction in-

surance or Non-Document in-
surance coverage above $500,
add $0.70 per $100 or fraction
thereof, up to a maximum of
$2,499 per shipment.
2,499 . 16.80

BILLING CODE 7710-12-U
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215.6 Postage

215.61 Document Service Rates/Groups

Weight |Rate Rate Rate Rate Rate Rate Rate Rate
Not Group |Group |(Group |Group |Group |[(Group |Group |Group
Over 1 2 3 4 5 6 7 8
(Lbs.)

0.5 $19 $20 $24 $29 $40 $28 $24 $60
1 28 28 30 38 46 41 35 68

2 33 35 38 47 56 51 41 79

3 35 41 45 54 70 57 48 91

4 38 45 53 61 84 63 54 102
5 41 50 61 68 97 70 60 114
6 43 53 67 75 110 75 65 126
7 46 56 71 81 122 81 70 138
8 48 60 75 88 134 86 74 150
9 50 63 80 95 147 91 79 162
10 53 65 84 99 156 97 82 170
11 55 68 87 104 166 100 86 181
12 57 71 91 110 176 104 90 193
13 60 74 94 115 186 108 94 205
14 62 76 98 120 196 112 98 216
15 64 79 101 125 205 116 102 228
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Weight |Rate Rate Rate Rate Rate Rate Rate Rate
Not Group |Group |[Group |(Group |Group |[(Group |Group |(Group
Over 1 2 3 4 5 6 7 8
(Lbs.)

16 67 82 104 131 214 120 106 239
17 69 84 108 136 222 124 110 250
18 71 87 111 141 229 128 114 261
19 74 90 115 146 237 132 118 272
20 76 92 118 151 244 136 122 283
21 78 95 121 156 251 139 126 292
22 80 97 125 161 259 143 130 301
23 82 100 128 166 266 147 134 308
24 85 103 132 171 274 151 138 315
25 87 105 135 176 281 155 142 323
26 89 108 138 181 289 159 l46 330
27 91 110 142 185 296 163 150 337
28 93 113 145 190 304 167 153 345
29 95 115 148 195 311 171 157 352
30 98 119 153 202 322 177 163 363
31 100 122 157 207 329 181 167 371
32 102 124 160 212 337 185 171 378
33 104 126 164 217 344 189 175 386
34 107 127 167 222 352 193 179 393
35 109 129 170 227 360 197 183 401
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Weight |Rate Rate Rate Rate Rate Rate Rate Rate
Not Group |(Group |(Group |Group |(Group |Group |Group |Group
Over 1 2 3 4 5 6 7 8
(Lbs.)

36 111 131 174 231 367 201 187 408
37 113 133 177 236 375 205 191 416
38 115 135 181 241 382 209 195 423
39 117 137 154 246 389 213 199 430
40 119 139 187 251 395 217 203 438
41 121 141 191 256 402 221 207 445
42 125 143 194 261 409 225 211 453
43 127 145 198 266 416 229 215 460
44 129 146 201 271 423 233 219 468
45 132 148 205 275 430 237 223 475
46 134 150 208 280 437 241 227 482
47 136 151 211 285 443 245 231 490
48 138 153 215 290 450 249 235 497
49 141 155 218 295 457 253 239 505
50 143 158 224 303 469 259 245 518
51 147 160 227 308 476 259 249 533
52 149 160 231 313 483 267 253 533
53 151 164 234 318 490 271 257 549
54 154 164 238 323 497 275 261 549
55 155 167 241 328 504 278 265 562
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Weight |Rate Rate Rate Rate Rate Rate Rate Rate
Not Group |Group |Group |Group |Group |Group |Group |Group
Over 1 2 3 4 5 6 7 8
(Lbs.)

56 157 167 245 333 511 283 270 562
57 157 170 248 338 518 286 274 574
58 157 170 251 343 524 291 278 574
59 157 173 255 348 531 294 282 587
60 157 173 258 353 538 299 285 587
61 164 176 262 358 545 302 290 602
62 165 176 265 362 551 308 292 602
63 167 179 269 367 559 310 298 617
64 168 179 272 372 562 316 298 617
65 169 182 276 377 573 318 305 632
66 169 182 279 382 573 324 305 632
67 169 186 282 387 584 326 313 647
68 169 186 286 392 584 332 313 647
69 169 189 289 397 595 334 320 662
70 169 189 293 402 595 340 320 662
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215.62 Non-Document Service Rates/Groups

Weight |Rate Rate Rate Rate Rate Rate Rate Rate
Not Group |[Group |Group |Group |Group |Group |Group |[Group
Over 1 2 3 4 5 6 7 8
(Lbs.)

1 $33 $34 $39 $45 S52 S47 $40 $75
2 38 40 46 52 65 55 46 89
3 40 46 53 59 79 62 53 101
4 43 50 60 66 93 68 59 112
5 46 55 67 73 106 75 65 124
6 48 58 72 80 119 80 70 136
7 51 61 76 86 131 86 75 148
8 53 65 80 93 143 91 79 160
9 55 68 85 100 156 96 84 172
10 58 70 89 104 165 102 87 180
11 60 73 92 109 175 105 91 191
12 62 76 96 115 185 109 95 203
13 65 79 99 120 195 113 99 215
14 67 81 103 125 205 117 103 226
15 69 84 106 130 214 121 107 238
16 72 87 109 136 223 125 111 249
17 74 89 113 141 231 129 115 260
18 76 92 116 146 238 133 119 271
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19 79 95 120 151 246 137 123 282
20 81 97 123 156 253 141 127 293
21 83 100 126 le6l 260 144 131 302
22 85 102 130 166 268 148 135 311
23 87 105 133 171 275 152 139 318
24 S0 108 137 176 283 156 143 325
25 92 110 140 181 290 160 147 333
26 94 113 143 186 298 164 151 340
27 96 115 147 190 305 168 155 347
28 98 118 150 195 313 172 158 355
29 1060 120 153 200 320 176 162 362
30 103 124 158 207 331 182 168 373
31 105 127 le62 212 338 186 172 381
32 107 129 165 217 346 190 176 388
33 109 131 169 222 353 194 180 396
34 112 132 172 227 361 198 184 403
35 114 134 175 232 369 202 188 411
36 116 136 179 236 376 206 192 418
37 118 138 182 241 384 210 196 426
38 120 140 186 246 391 214 200 433
39 122 142 189 251 398 218 204 440
40 124 144 192 256 404 222 208 448
41 126 146 196 261 411 226 212 455
42 130 148 199 266 418 230 216 463
43 132 150 203 271 425 234 220 470
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215.63 Payment of Postage
215.631 Methods of Payment

Both GXG Document service
shipments and Non-Document service
shipments may be paid by postage
stamps, postage validation imprinter
(PVI) labels, or postage meter stamps.

215.632 Official Mail

Mailings Made by Federal Government
Agencies

GXG shipments that are originated by
federal agencies and departments are
subject to the same postage payment
requirements, weight and size limits,
customs requirements, and general
conditions for mailing as GXG
shipments that are originated by non-
governmental entities.

USPS Mailings

Both GXG Document Service
shipments and Non-Document Service
shipments mailed by Postal Service
entities must bear the G-10 permit
indicia that is prescribed for all USPS
official mail. There is a 70-pound
weight limit for USPS-originated GXG
shipments going to all authorized,
destinating countries. See section 144.2.

215.7 Weight and Size Limits
215.71 General

The weight, dimensional weight, and
size limits set forth in this section are
the same for both GXG Document
service shipments and Non-Document
service shipments.

215.72 Weight Limits
The maximum weight is 70 pounds.

215.73 Dimensional Weight

The equation to determine
dimensional weight is as follows:
(Length x Width x Height)/166 =

Dimensional Weight

When determining the dimensional
weight, each individual measurement
must be rounded down to the nearest
whole inch.

215.74 Size Limits
215.741 Minimum Size

Items must be large enough—
approximately 9 inches in height and 12
inches in length—so that a GXG Air
Waybill/Shipping Invoice can be affixed
on the face of the item.

215.742 Maximum Size

Length and girth combined may not
exceed 108 inches. Individual
dimensions may not exceed the
following:

a. Length: 46 inches.
b. Width: 35 inches.

c. Height: 46 inches.
215.8 Preparation Requirements
215.81 Preparation by the Sender

a. Prepare the item as a flat or package
using either the GXG envelope provided
by the Postal Service or mailer-supplied
packaging. Mailers using their own
envelope or wrapping must also affix a
GXG sticker (Item 107RGG3) to the front
and back of the item.

b. Complete the GXG Air Waybill/
Shipping Invoice (Item 11FGG1) to
show the complete address of the sender
and addressee. Items cannot be
addressed to a post office box or an APO
or FPO address.

¢. GXG Document Service Shipment
Preparation: Complete the “Shipment
Details” to show the contents in detail
including description and estimated
cost of reconstruction. A separate
customs declaration is not used. Sign
and date the mailer agreement.

d. GXG Non-Document Service
Shipment Preparation: Complete the
“Shipment Details” to show the
contents in detail including description,
valuation, and country of manufacture.
Non-Document service shipments
cannot have a value that exceeds US
$2,499. A separate customs declaration
is not used. Sign and date the mailer
agreement.

215.82 Preparation by Acceptance
Employee

a. Check that the sender has properly
completed the GXG Air Waybill/
Shipping Invoice.

b. Complete the postage transaction if
the item is not prepaid.

¢. Complete the “Origin”’ information.

d. Remove the customer’s copy of the
GXG Air Waybill/Shipping Invoice and
give it to the customer. Process the GXG
Air Waybill/Shipping Invoice according
to directions on the shipping document.

215.83 Customs Forms Not Required

The GXG Air Waybill/Shipping
Invoice contains space for the sender to
declare the contents. A separate postal
customs declaration is not used.

[The Individual Country Listing pages
in the International Mail Manual will be
revised to reflect the availability of GXG
service and the applicable postage
rates.]

Administrative Support Manual
2 AUDITS AND INVESTIGATIONS

* * * * *

27 Security

* * * * *

274 Mail Security

* * * * *

274.2 Opening, Searching, and
Reading Mail Generally Prohibited

* * * * *

274.23 Definitions

274.231 Mail Sealed Against
Inspection

The following terms and definitions
apply:

a. For purposes of this part, the terms
“mail sealed against inspection” and
“sealed mail” mean mail on which
appropriate postage is paid, and which,
under postal laws and regulations, is
included within a class of mail
maintained by the Postal Service for the
transmission of letters sealed against
inspection.

b. The terms include First-Class Mail,
Priority Mail, Express Mail (domestic
and international), Mailgram messages,
GXG Document service, and the
international letter mail forming part of
the LC class of Postal Union mail. See
the definition of Postal Union mail in
the International Mail Manual.

c. The terms exclude incidental First-
Class matter permitted to be enclosed in
or attached to certain Periodicals,
Standard (A) and Standard (B) mailings
(see DMM E070) and international
transit mail (see 274.8).

d. When sealed mail is part of a mixed
class mailing (see DMM E070), the
sealed mail component of the
combination item is treated as sealed
mail only if it is contained in its own
envelope or other form of sealed
container.

274.232 Mail Not Sealed Against
Inspection

The following terms and definitions
apply:

a. For purposes of this part, the terms
“mail not sealed against inspection”
and ‘““‘unsealed mail” mean mail on
which appropriate postage for sealed
mail is not paid, and which under
postal laws or regulations is not
included within a class of mail
maintained by the Postal Service for the
transmission of letters sealed against
inspection.

b. The terms include Periodicals,
Standard Mail, incidental First-Class
attachments or enclosures mailed under
DMM EO070, and (as defined in the
International Mail Manual) GXG Non-
Document service, international parcel
post mail, the AO class of Postal Union
mail, and the international post cards
and postal cards forming part of the LC
class of Postal Union mail.
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c. The terms do not include

international transit mail (see 274.8).
* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 00-30776 Filed 11-30-00; 2:13 pm]
BILLING CODE 7710-12-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301083; FRL—6756-6]

RIN 2070-AB78

Fludioxonil; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends a
time-limited tolerance for residues of
the fungicide fludioxonil in or on
caneberries at 2 parts per million (ppm)
for an additional 1—year period. This
tolerance will expire and is revoked on
December 31, 2001. This action is in
response to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on caneberries. Section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act.

DATES: This regulation is effective
December 6, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301083,
must be received by EPA on or before
February 5, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit III. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections

and hearing requests must identify
docket control number OPP-301083 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephen Schaible, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—-9362; and e-mail
address: schaible.stephen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Poten-
Categories 'EOA(;%? tial‘l)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations

and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register —Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301083. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305—-5805.

II. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of June 30, 1999
(64 FR 35037) (FRL-6086—4), which
announced that on its own initiative
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 3464, as amended by the Food
Quality Protection Act of 1996 (FQPA)
(Public Law 104—-170) it established a
time-limited tolerance for the residues
of fludioxonil in or on caneberries at 2
ppm, with an expiration date of
December 31, 2000. EPA established the
tolerance because section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). Such tolerances can be
established without providing notice or
period for public comment.
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EPA received a request to extend the
use of fludioxonil on caneberries for this
year’s growing season due to the
widespread development of pest
resistance to previously-used standard
fungicides benomyl, iprodione and
vinclozolin; no currently available
alternatives appear to provide suitable
disease control and significant
economic losses are expected with
moderate to severe disease pressure.
After having reviewed the submission,
EPA concurs that emergency conditions
exist. EPA has authorized under FIFRA
section 18 the use of fludioxonil on
caneberries for control of gray mold in
Oregon and Washington.

EPA assessed the potential risks
presented by residues of fludioxonil in
or on caneberries. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of June 30, 1999 (64 FR 35037) (FRL—
6086—4). Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 1-year
period. EPA will publish a document in
the Federal Register to remove the
revoked tolerance from the Code of
Federal Regulations (CFR). Although
this tolerance will expire and is revoked
on December 31, 2001, under FFDCA
section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on caneberries after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will

continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301083 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 5, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office

of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301083, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
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uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule extends the expiration
date of a time-limited tolerance under
FFDCA section 408. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4). Nor does it require
any prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under FFDCA
section 408, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input

by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 22, 2000.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), (346a) and
371.

§180.516 [Amended]

2.In §180.516, by amending the table
in paragraph (b), by revising the
expiration/revocation date for

Caneberries from “12/31/00” to read
“12/31/01”.

[FR Doc. 00-31054 Filed 12—5-00; 8:45 a.m.]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301079; FRL—6754-5]
RIN 2070-AB78

Avermectin; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends a
time-limited tolerance for the combined
residues of the insecticide and miticide
avermectin [a mixture of avermectins
containing greater than or equal to 80%
avermectin Bia (5-O-demethyl
avermectin A1) and less than or equal to
20% avermectin Bip (5-O-demethyl-25-
de(1-methylpropyl)-25-(1-methylethyl)
avermectin A1) and its delta-8,9-isomer]
in or on celeriac at 0.05 parts per
million (ppm) for an additional 2—year
period. This tolerance will expire and is
revoked on December 31, 2002. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
celeriac. Section 408(1)(6) of the Federal
Food, Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation is effective
December 6, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301079,
must be received by EPA on or before
February 5, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit III. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301079 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Dan Rosenblatt, Registration
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Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9375; and e-mail
address: rosenblatt.dan@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Poten-
Categories '\Clé(ljgss tiaIFI)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301079. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as

Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of August 19, 1997
(62 FR 44089) (FRL-5737-1), which
announced that on its own initiative
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 3464, as amended by the Food
Quality Protection Act of 1996 (FQPA)
(Public Law 104-170) it established a
time-limited tolerance for the combined
residues of avermectin [and its delta-
8,9-isomer] in or on celeriac at 0.05
ppm, with an expiration date of July 31,
1998. EPA established the tolerance
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of avermectin on celeriac for this
year’s growing season due to the
continued pest pressure on this
commodity from the two-spotted spider
mite. After having reviewed the
submission, EPA concurs that
emergency conditions exist. EPA has
authorized under FIFRA section 18 the
use of avermectin on celeriac for control
of two-spotted spider mite in California.

EPA assessed the potential risks
presented by residues of the
avermectins in or on celeriac. In doing
so, EPA considered the safety standard
in FFDCA section 408(b)(2), and
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of August 19, 1997 (62 FR 44089). Based

on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(1)(6). Therefore, the time-
limited tolerance is extended for an
additional 2—year period. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations (CFR). Although this
tolerance will expire and is revoked on
December 31, 2002, under FFDCA
section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on celeriac after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301079 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 5, 2001.
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1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental

Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit III.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301079, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes a time-
limited [tolerance] under FFDCA
section 408. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any

prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under FFDCA
section 408, such as the [tolerance] in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 20, 2000.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.449 Avermectin B1 and its delta-8,9-
isomer; tolerances for residues.

2.In § 180.449, amend paragraph (b)
by revising the Expiration/revocation
date for “celeriac” from “1/31/00” to
read “12/31/02.”
[FR Doc. 00-31055 Filed 12-5—-00; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Part 1002
[STB Ex Parte No. 542 (Sub-No. 6)]

Regulations Governing Fees for
Services Performed in Connection
With Licensing and Related Services—
Policy Statement

AGENCY: Surface Transportation Board.
ACTION: Policy Statement.

SUMMARY: The Surface Transportation
Board (Board) announces that
henceforth it will apply its rule
providing for a waiver of filing fees for
state and local government entities only
as originally intended. More
specifically, the fee waiver rule will
apply only to state and local

government entities and only when they
file on behalf of the general public. Any
state or local government entity filing as
an owner or proposed owner of a carrier
or as a shipper, as well as quasi-
governmental corporations and
government-subsidized transportation
companies, will not qualify for the fee
waiver.

DATES: This policy statement is effective
January 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Anne K. Quinlan, (202) 565-1727 [TDD/
TTY for the hearing impaired: 1-800—
877-8339].

SUPPLEMENTARY INFORMATION: Under the
Independent Offices Appropriations
Act, 31 U.S.C. 9701 (I0AA), agencies are
obliged to establish fees for specific
services provided to identifiable
beneficiaries.? Office of Management
and Budget (OMB) Circular No. A-25
establishes a policy of full cost recovery
for government services and contains
guidelines for federal agencies to apply
in assessing and collecting those fees.

Pursuant to the IOAA and Circular
No. A-25, the Board’s predecessor, the
Interstate Commerce Commission (ICC),
undertook a thorough examination of
the fee policy in Regulations Governing
Fees for Services, 1 1.C.C.2d 60 (1984)
(Fees for Services). The ICC adopted
numerous new fee items and provided
for fee waivers in certain circumstances,
including a fee waiver for government
entities, 49 CFR 1002.2(e)(1). In so
doing, the ICC established strict
guidelines for applying the government-
entity fee waiver—a policy that the
Board will henceforth follow more
strictly in applying the rule.

Rule 1002.2(e)(1) provides as follows:

(e) Waiver or reduction of filing fees. It is
the general policy of the Board not to waive
or reduce filing fees except as described
below:

(1) Filing fees are waived for an application
or other proceeding which is filed by a
federal government agency, or a state or local

131 U.S.C. 9701 provides, in pertinent part:

(a) It is the sense of Congress that each service
or thing of value provided by an agency * * * to
a person (except a person on official business of the
United States Government) is to be self-sustaining
to the extent possible.

(b) The head of each agency * * * may prescribe
regulations establishing the charge for a service or
thing of value provided by the agency. Regulations
prescribed by the heads of executive agencies are
subject to the policies prescribed by the President
and shall be as uniform as practicable. Each charge
shall be—

(1) fair; and

(2) based on—

(A) the costs to the Government;

(B) the value of the service or thing to the
recipient;

(C) public policy or interest served; and

(D) other relevant facts.

government entity. For purposes of this
section the phrases ‘““federal government
agency” or “‘government entity”’ do not
include a quasi-governmental corporation or
government subsidized transportation
company.

The fee waiver for federal government
agencies is based on the IOAA, which
excludes from its scope persons on
official business of the United States
Government. The fee waiver for state
and local government entities was based
on the provisions of former Circular No.
A-25 that allowed agencies to make
exceptions to the policy of full cost
recovery where the recipient of a service
was engaged in a non-profit activity
designed for the public safety, health, or
welfare, or if payment of the full fee by
a state, local government, or non-profit
group would not be in the interest of the
program.?

In the Fees for Services proceeding,
the ICC originally proposed to assess
50% of applicable fees to state or local
government entities. It ultimately
decided, however, to assess no fee to
state and local government entities. The
agency explained that state and local
government entities generally do not
receive direct benefits from
participation in agency proceedings and
that the benefits instead flow to the
general public residing in the area. Fees
for Services at 89. But the ICC limited
the circumstances under which the fee
waiver would apply, specifically
providing that the waiver should not
apply where a state agency owns a
carrier and is before the ICC in its
proprietary role. The ICC stated (id. at
71):

[W]e conclude here that when a
governmental agency owns or subsidizes
some transportation entity and comes before
the Commission in that capacity, it should be
required to pay the entire fee that would
otherwise be applicable. When a State-owned
transportation entity acts in the same
capacity as a privately owned transportation
entity, it should be treated as such. The
Interstate Commerce Act does not exempt
such transportation entities, and we do not
believe that those entities should be treated
differently from private transportation
entities for purposes of determining user fees.

The State-owned carrier in those situations
receives the “special benefits” envisioned
under the IOAA and Budget Circular A-25.
We recognize that there may be public
benefits associated with a State-owned entity.
However, those public benefits are
indistinguishable from the public benefits
that are incidental to the special benefits
conferred upon private carriers in a similar
posture. Therefore, we believe fees should be
charged to the state-owned entities.

2Circular No. A-25, revised in 1993, no longer
contains an exception from the policy of full cost
recovery for state and local governments.
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In recent years the fee waiver for state
and local government entities rule has
been applied more broadly than
envisioned in Fees for Services. We
have waived fees in cases where the
filer has been a state or local
government entity acting in a
proprietary capacity as a carrier. For
example, the fee waiver has been
applied where states, state agencies and
local transportation authorities and
districts have submitted filings to
acquire rail lines, usually for operation
by a third party. We also have waived
fees where the filer has been a quasi-
government corporation. For example,
waivers have been granted if the filer
demonstrated that it was created
through legislation designed to meet a
public purpose.

Public corporations are created by
statute for public purposes only and the
interests of public corporations are the
exclusive property and domain of the
government. Private corporations, on
the other hand, are created for private,
rather than purely public, purposes and
their powers are exercised for the profit
or advantage of the stockholders. Quasi-
public (or quasi-governmental)
corporations, commonly referred to as
public service corporations, have the
appearance of being public, but in many
respects they are private. Quasi-public
corporations are private corporations
that have special powers or privileges of
a public nature, such as the power of
eminent domain, to enable them to carry
out those functions that benefit the
public; but they also exercise their
powers to further the interests of their
stockholders. Corporations are not
considered public merely because they
are creatures of legislation or
established to promote the public
interest. In our view, only the true
public corporation should qualify for a
waiver. Whether a corporation should
be considered public or not depends on
the terms of its charter and the laws
under which it has been organized.

We are not, through this policy,
seeking to inhibit parties from using our
processes, or to undercut transactions
by which, for example, local bodies
attempt to facilitate continued rail
service. But Congress has directed us to
collect appropriate fees, and we must
make every effort to conform our fee
assessment and collection practices to
the policy of full cost recovery that
underlies the IOAA and Circular No. A—
25. Thus, filers must henceforth clearly
demonstrate that they are true public
corporations in order to qualify for the
fee waiver. Fees will be assessed to any
entity (a state or local governmental
entity, a quasi-governmental entity, or a
government-subsidized transportation

company) that owns or proposes to own
a carrier, or that is a shipper, and comes
before the Board in that capacity. See
Fees for Services at 71. Fees will also be
assessed to quasi-governmental
corporations or government-subsidized
transportation companies for any filing
submitted for which there is a fee. The
fee waiver will be available to a state or
local government entity that is not
acting in the capacity of a carrier or
shipper. Thus, for example, a state or
local entity filing an adverse (or third
party) abandonment proposal would
benefit from the waiver rule because the
filer would not be appearing as a carrier
or as a shipper.

Entities that do not qualify for the fee
waiver may request a fee waiver or
reduction in fees under 49 CFR
1002.2(e)(2), which provides that in
extraordinary situations the Board will
waive or reduce fees. The requestor
must show that the waiver or reduction
is in the best interest of the public or
that payment of the fee would impose
an undue hardship on the requestor.

As a final matter, we are clarifying the
process by which waiver requests will
be administered at the Board. Currently,
a waiver request must be submitted at
the time the related filing is submitted,
and a filing (other than a tariff) not
accompanied by the appropriate fee is
deficient. See 49 CFR 1002.2(e)(2)(i),
1002.2(b). Waiver requests are
considered only when accompanied by
the related filing; waiver requests
submitted in advance of the filing to
which they relate are not accepted.
When a waiver request is accompanied
by the related filing and the appropriate
fee, the filing is processed immediately,
the fee is deposited, and the waiver
request is acted upon in due course. If
the waiver is granted, the filer receives
a refund from the U. S. Department of
the Treasury.

We understand that some parties may
find it financially burdensome to submit
the fee and then run the risk that the
waiver will not be granted. We will
permit parties to file waiver requests
without submitting the fees; however, as
we sometimes need to review the
substantive document in order to
determine whether the waiver ought to
be granted, we will not accept a waiver
request unless the substantive document
is also filed. Moreover, if a waiver
request is filed with the related filing
but without the appropriate fee, we will
be unable to process the substantive
filing until the fee issue is resolved.
Therefore, whenever a waiver request is
filed without an appropriate fee, the
substantive filing will be processed only
after the waiver request has been
granted or, if the request is denied, upon

receipt of the appropriate fee. A filer
seeking a waiver and prompt processing
of a filing should, therefore, submit the
fee, the related filing and the waiver
request simultaneously.

The legal and policy bases underlying
rule 1002.2(e)(1) already have been
established in Fees for Services. Thus,
we do not propose a new rule or policy
here, but rather announce a stricter
adherence to a policy that has already
been established and was never formally
changed. For that reason, we do not seek
public comment on this announcement
that we will henceforth follow this
policy more literally.

Decided: November 29, 2000.

By the Board, Chairman Morgan, Vice
Chairman Burkes, Commissioner Clyburn.

Vernon A. Williams,

Secretary.

[FR Doc. 00-30965 Filed 12—5-00; 8:45 am]
BILLING CODE 4915-00—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 080900A]
RIN 0648-A028

Fisheries of the Exclusive Economic
Zone Off Alaska; Rebuilding
Overfished Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Approval of fishery
management plan amendment.

SUMMARY: NMFS announces the
approval of Amendment 15 to the
Fishery Management Plan for Bering
Sea/Aleutian Islands King and Tanner
Crabs (FMP). This amendment is
necessary to implement a plan to
rebuild the overfished stock of St.
Matthew blue king crab. This action is
intended to ensure that conservation
and management measures continue to
be based on the best scientific
information available and is intended to
achieve, on a continuing basis, the
optimum yield from the affected crab
fisheries.

DATES: The amendment was approved
on November 29, 2000.

ADDRESSES: Copies of Amendment 15 to
the FMP, and the Environmental
Assessment (EA) prepared for the
amendment are available from the
Sustainable Fisheries Division, Alaska
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Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Lori Gravel

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228 or
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
declared the stock of St. Matthew blue
king crab (Paralithodes platypus)
overfished on September 24, 1999,
because the spawning stock biomass
was below the minimum stock size
threshold as defined in the FMP. NMFS
notified the North Pacific Fishery
Management Council (Council) once
NMFS determined that the stock was
overfished (64 FR 54791, October 8,
1999). The Council developed a
rebuilding plan within 1 year as
required by the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). In June
2000, the Council adopted Amendment
15, the rebuilding plan, to accomplish
the purposes outlined in the national
standard guidelines to rebuild the
overfished stock. Amendment 15
specifies a time period for rebuilding
the stock that satisfies the Magnuson-
Stevens Act. The rebuilding plan is
estimated to allow St. Matthew blue

king crab to rebuild, with a 50 percent
probability, within 10 years. The stock
will be considered “rebuilt ” when the
stock reaches the maximum sustainable
yield stock size level in 2 consecutive
years.

The rebuilding plan consists of a
framework that references the State of
Alaska’s harvest strategy, bycatch
control measures, and habitat protection
measures.

The rebuilding plan will use the
harvest strategy developed by the
Alaska Department of Fish and Game
and adopted by the Alaska Board of
Fisheries (Board). The FMP defers to the
State of Alaska the authority to develop
harvest strategies, with oversight by
NMFS and the Council. The rebuilding
harvest strategy should result in more
spawning biomass, because more large
male crab would be conserved and
fewer juveniles and females would die
due to incidental catch and discard
mortality. This higher spawning
biomass would be expected to produce
good year-classes when environmental
conditions are favorable.

The rebuilding plan also references
the bycatch reduction measures and
habitat protection measures adopted by

the Board in March 2000. The Board
adopted gear restrictions to reduce
bycatch of sub-legal and female blue
king crab in the directed fishery. To
protect the habitat of egg-bearing
females, the Board took action to close
State waters around St. Matthew Island,
Hall Island, and Pinnacles Island to crab
fishing. Protection of habitat and
reduction of bycatch will reduce
mortality on juvenile and egg-bearing
female crabs, thus allowing a higher
percentage of each year-class to
contribute to spawning and future
landings.

An EA was prepared for Amendment
15 that describes the management
background, the purpose and need for
action, the management alternatives,
and the environmental and the socio-
economic impacts of the alternatives. A
copy of the EA can be obtained from
NMEFS (see ADDRESSES).

A notice of availability for the
proposed Amendment 15 to the FMP,
which described the proposed
amendment and invited comments from
the public, was published in the Federal
Register on August 29, 2000 (65 FR
52405). Comments were invited until
October 30, 2000.
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Response to Comments

NMEF'S received one public comment
on Amendment 15.

Comment: The comment requested
that NMFS include additional analysis
in the EA, however, it did not
recommend approval or disapproval of
the amendment. The comment
advanced these concerns about the EA:
(1) the costs associated with monitoring
bycatch of blue king crab in the trawl
fishery were not analyzed; (2) the
discussion of higher probabilities of
rebuilding under alternative rebuilding
scenarios is insufficient; and (3) further
evaluation of the economic impacts of
implementing a stricter rebuilding time
and probability is needed.

Response: NMFS determined that the
existing EA is sufficient for decision
making, complies with applicable law,
and additional analysis would not
change the components of the
rebuilding plan. The EA represents the
best scientific information available, as
certified by the Alaska Fisheries Science
Center. For the following reasons,
NMEFS does not believe modification of
the EA is warranted.

1. The decision not to enact measures
to reduce bycatch of blue king crab in
the trawl] fisheries was based on the fact
that, according to observer data, blue
king crab is not a measurable
component of trawl bycatch. Thus, an
analysis of the costs associated with
monitoring a bycatch limit or a closed
area would not change the conclusion
that trawl bycatch is not a significant
source of blue king crab mortality.

2. The rebuilding time period satisfies
the requirements of section 304(e)(4)(A)
of the Magnuson—Stevens Act. The
rebuilding plan is estimated to allow the
St. Matthew blue king crab stock to
rebuild, with a 50 percent probability, to
the Bmsy level within 10 years. A 50
percent rebuilding probability within 10
years is the estimated probability
recommended in the NMFS technical
guidance for rebuilding overfished
stocks. This probability of rebuilding
includes the conservative parameter that
stock will be considered ‘rebuilt’ when
the stock size reaches the Bmsy in 2
consecutive years. The stock assessment
experts that developed the model used
to estimate the rebuilding times and
probabilities determined that a 50
percent probability best represented
reality given the biology of the species
and our current level of scientific
information. However, the EA also
analyzes the alternatives at a 90 percent
probability. The alternative that would
achieve rebuilding at a 90 percent
probability within 10 years is the no
fishing alternative, which the EA
analyzes. The exercise of estimating
rebuilding probabilities provides
managers an idea of the potential
outcomes of different alternatives and to
help assure that the chosen alternative
will rebuild the stock within 10 years.
One of the measures that predicts
success of this rebuilding plan is that it
is estimated to rebuild the stock in 12
years with a 90 percent probability. In
other words, NMFS predicts that there
is a 90 percent probability that the
estimated spawning biomass will be

above the Binsy level of 22 million 1b
(9,679.2 metric tons) for 2 years within
12 years.

3. Information on the percentage of a
crab catcher vessel’s total crab catch that
is comprised of St. Matthew blue king
crab is not substantially relevant to the
decision making. The comment implies
that this information would lead to a
more conservative rebuilding plan
because most catcher vessels do not
depend on this fishery as a sole source
of income. The rebuilding harvest
strategy provides a balance between
being sufficiently conservative to
rebuild the stock and prevent
overfishing, yet to allow some fishing
during the rebuilding period once the
stock increases in abundance to above
the MSST. A fishery will occur when
the stock abundance warrants it,
regardless of each individual vessel’s
other sources of income.

NMFS determined that Amendment
15 to the FMP is consistent with the
Magnuson—Stevens Act and other
applicable laws and approved
Amendment 15 on November 29, 2000.
Additional information on this action is
contained in the August 29, 2000, notice
of availability (65 FR 52405).

No regulatory changes are necessary
to implement this FMP amendment.
Dated: November 30, 2000.
Clarence Pautzke,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-31033 Filed 12-5-00; 8:45 am]
BILLING CODE 3510-22-S
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[PRM-50-62]

Changes to Quality Assurance
Programs; Withdrawal of Remaining
Issues Concerning a Petition for
Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking:
withdrawal.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is terminating its
plans to develop a voluntary option
alternative to its regulations to allow
licensees to make unilateral changes to
their quality assurance (QA) program
descriptions. This action is being taken
because the petitioner, the Nuclear
Energy Institute (NEI), has withdrawn
the remaining issues raised in its
petition for rulemaking submitted on
June 8, 1995 (Docket No. PRM—50-62).
NEI’s action is related in part to a
revision dated February 23, 1999, to the
Commission’s regulations that was
implemented in response to the petition
and provided the industry with a
reduction of unnecessary regulatory
burden. The effect of this action is that
further revisions to the Commission’s
quality assurance regulations are not
being developed.

ADDRESSES: Copies of the petition for
rulemaking, the public comments
received on the notice of receipt of the
petition (60 FR 47716; September 14,
1995), NRC’s response to the petitioner,
public comments received on the direct
final rule (64 FR 9029; February 23,
1999), NRC’s response to comments
received on the direct final rule partially
granting the petition (64 FR 42823;
August 6, 1999), the Petitioner’s letter
(Accession No. ML003755305), stating
that it is not necessary to pursue further
changes, and NRC’s confirmation letter
(Accession No. ML003747685),
pertaining to the withdrawal of the

petition are available for public
inspection or copying for a fee in the
NRC Public Document Room (PDR), One
White Flint North, Room O-1F21, 11555
Rockville Pike, Rockville, Maryland
20852. These documents are also
available for perusal at the NRC’s
rulemaking website http://
ruleforum.llnl.gov. Questions or
comments regarding this website should
be directed to Carol A. Gallagher at 301—
415-5905 or CAG@NRC.GOV.

FOR FURTHER INFORMATION CONTACT:
Michael T. Bugg, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone 301-415—
3221, e-mail mtb@nrc.gov.
SUPPLEMENTARY INFORMATION:

Background

By letter dated June 8, 1995, NEI
petitioned the NRC to amend its
regulations controlling changes to
nuclear power plant licensee QA
programs. The petition was received by
the Commission on June 19, 1995, and
assigned Docket No. PRM-50-62. The
petitioner requested that the NRC
modify 10 CFR 50.54(a) to permit a
nuclear power plant licensee to make a
broader range of changes to its QA
programs without prior NRC approval.
At the time of the petition submittal, 10
CFR 50.54(a)(3) allowed a licensee to
“* * * make a change to a previously
accepted quality assurance program
description included or referenced in
the Safety Analysis Report, provided the
change does not reduce the
commitments in the program
description previously accepted by the
NRC.” NEI requested that the
Commission amend this requirement to
allow a licensee to “* * * make a
change to a previously accepted quality
assurance program description included
or referenced in its Safety Analysis
Report without prior Commission
approval unless the proposed change
involves a change in the technical
specifications incorporated in the
license or involves an unreviewed safety
question,” consistent with the criteria of
10 CFR 50.59. According to NEI's
proposal, changes involving unreviewed
safety questions (USQs) would require
NRC approval before implementation.

The Petition

NEI stated that 10 CFR 50.54(a) is
sometimes interpreted by the NRC as

requiring NRC approval for any changes
in the QA program, regardless of the
safety significance associated with the
change. As a consequence, there are
often prolonged and sometimes
unnecessary regulatory debates about
the correct interpretation of the term
“reduction in commitment.” NEI
presented the following examples of
changes that it believed could be made
without the need for prior NRC approval
but that have been viewed as
“reductions in commitment,” requiring
prior NRC approval:

1. Changes in the level of approval of
administrative, implementation, or
policy procedures, regardless of the
safety significance;

2. Changes in the company
organization as it is described in a
licensee’s original quality plan;

3. Changes in frequency for audit,
review, or surveillance activities that
have minimal, if any, safety
significance;

4. Adoption of a more recent national
standard that may, or may not, have
been endorsed by the NRC staff, that
results in a different implementation
methodology, yet fulfills the same
function and achieves the same
objective as the original standard
described in the QA program
description through the use of enhanced
technology or other developments; and

5. Adoption of quality processes
different or more effective and efficient
than those described in a licensee’s
original quality plan based on the safety
significance and past operating
performance.

NEI estimated that NRC review and
approval of these types of changes cost
the industry in excess of $1 million per
year. In addition, NEI asserted that
licensees occasionally were hesitant to
pursue QA program improvements
because of the resources required for
NRC approval, even though the ultimate
result would be improvements in
efficiency, quality, or safety.

NEI also noted that the NRC’s main
purpose for the current requirement in
10 CFR 50.54(a) (which was adopted in
1983) was to preclude licensees from
making certain changes to QA programs
without prior NRC approval because, in
the past, some QA programs had been
changed and no longer conformed to
NRC regulations. NEI claimed that its
proposed approach in PRM—-50-62
would still address the NRC’s concerns
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because QA program changes would
continue to be reported periodically to
the NRC as required by 10 CFR 50.71(e)
as program updates, and changes that
involve a USQ or cause a change to the
technical specifications would be
submitted to the NRC for approval
before they are implemented. The
petitioner reiterated that this is the same
process used for change control for
many other aspects of the facility design
and operation, and should be used for
QA programs as well. NEI further stated
that the proposed amendment would
improve the consistency of the
regulatory process and would result in
increased safety of commercial nuclear
power plants through more efficient use
of NRC and industry resources.

Comments Received on the Petition

On September 14, 1995 (60 FR 47716),
the NRC published a notice of receipt of
the NEI petition for rulemaking and
provided an opportunity for public
comment. The document requested that
public comment on eight specific
questions on critical regulatory aspects
of the NEI petition. Seventeen comment
letters were received, plus one comment
letter that supplemented one of the
original letters.

Eleven of the public comment letters
were sent by nuclear power plant
licensees and NEI; all supported the
proposed change in the regulations. The
six non-NEI/non-licensee letters were
sent by individual concerned citizens
(two are currently employed in the
nuclear field); all expressed opposition
to the relaxation of current requirements
that address changes in QA programs.
All of the comment letters addressed
issues raised in the petition, particularly
the appropriateness of using the 10 CFR
50.59 criteria for QA program changes.

Commission Decision

The Commission agreed with NEI that
the 10 CFR 50.54(a) criteria under
which a licensee was allowed to make
unilateral QA program changes was too
stringent because it prevented a licensee
from making QA program changes of
minor safety significance without first
obtaining NRC approval. The
Commission decided that new criteria
should be adopted to broaden the scope
of changes that could be made by a
licensee without prior NRC approval.
Therefore, the Commission accepted the
petition in part and issued a direct final
rule (64 FR 9029; February 23, 1999)
that revised 10 CFR 50.54(a) to allow a
licensee to make additional changes to
selected elements of its QA program
without having to obtain prior NRC
approval. As of April 26, 1999, a
licensee is permitted to make the

following types of unilateral changes to
its QA programs:

1. The use of a quality assurance
standard approved by the NRC that is
more recent than the QA standard in a
licensee’s current QA program at the
time of the change;

2. The use of a quality assurance
alternative or exception previously
approved by an NRC safety evaluation,
provided that the bases of the NRC
approval are applicable to a licensee’s
facility;

3. The use of generic organizational
position titles that clearly denote the
position function, supplemented as
necessary by descriptive text, rather
than specific titles;

4. The use of generic organizational
charts to indicate functional
relationships, authorities, and
responsibilities, or, alternately, the use
of descriptive text;

5. The elimination of quality
assurance program information that
duplicates language in quality assurance
regulatory guides and quality assurance
standards to which a licensee is
committed; and

6. Organizational revisions that
ensure that persons and organizations
performing QA functions continue to
have the requisite authority and
organizational freedom, including
sufficient independence from cost and
schedule considerations, when these
concerns are in conflict with safety
considerations.

Licensees shall continue to conform
to the requirements in Appendix B to 10
CFR Part 50 and 10 CFR 50.34(b)(6)(ii)
and to notify the NRC of these changes
as required by 10 CFR 50.71(e). The
direct final rule provided immediate
relief to licensees by clearly defining six
categories of QA program changes that
do not require NRC approval prior to
implementation. On June 7, 2000, the
NRC staff conducted a public workshop
to solicit feedback on the
implementation of the revision to 10
CFR 50.54(a) and to gather information
to determine the need for and feasibility
of developing a voluntary alternative
rule based on the NEI petition.
Workshop participants acknowledged
the significant burden reduction already
achieved through the 1999 revision to
10 CFR 50.54(a). As a result of the
discussions at the workshop, NEI
concluded, and the NRC agreed, that a
separate rulemaking on 10 CFR 50.54(a)
is not needed at this time. By letter
dated August 15, 2000 (Accession No.
ML003755305), NEI documented its
belief that ‘it is not necessary to
pursue” further changes to 10 CFR
50.54(a) related to its petition. By letter
to NEI dated September 5, 2000, the

NRC staff confirmed NEI’s intent to
withdraw the remainder of the 1995
petition.

In the direct final rule published on
February 23, 1999 (64 FR 9029), the
NRC noted that completion of the NEI
petition should be accomplished in two
stages. The first stage was the immediate
burden relief of partially granting the
NEI petition through the direct final
rule. The second stage proposed was a
follow-on rulemaking action in which
criteria would have been developed for
determining other areas in which
unilateral changes could be made by
licensees without prior NRC approval
that would not negatively impact on the
effectiveness of the licensee’s QA
program. However, given the
petitioner’s belief that it is not necessary
to pursue further changes and based
upon feedback from a public workshop
on the implementation of the direct
final rule, the NRC has decided not to
pursue the previously planned second
rulemaking.

For these reasons, the NRC finds that
all outstanding issues relating to PRM—
50—62 are resolved. This completes NRC
action on PRM-50-62.

Dated at Rockville, Maryland, this 30th day
of November, 2000.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.

[FR Doc. 00-31100 Filed 12—-5-00; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3

[Docket No. 00-27]

RIN 1557-AB14

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R—1085]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 325

RIN 3064-AC17

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Part 567
[Docket No. 2000-96]
RIN 1550-AB11

Risk-Based Capital Standards: Claims
on Securities Firms

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); and
Office of Thrift Supervision, Treasury
(OTS).

ACTION: Joint notice of proposed
rulemaking.

SUMMARY: The Board, OCC, FDIC and
OTS (collectively, the Agencies) are
proposing to amend their respective
risk-based capital standards for banks,
bank holding companies, and savings
associations (collectively, institutions)
with regard to the risk weighting of
claims on, and claims guaranteed by,
qualifying securities firms. This
proposed rule would reduce the risk
weight applied to claims on, and claims
guaranteed by, qualifying securities
firms incorporated in countries that are
members of the Organization for
Economic Gooperation and
Development (OECD) from 100 percent
to 20 percent under the Agencies’ risk-
based capital rules.

DATES: Your comments must be received
by January 22, 2001.

ADDRESSES: Comments should be
directed as follows:

OCC: You may send comments
electronically to
regs.comments@occ.treas.gov or by mail
to Docket No. 00-27, Office of the

Comptroller of the Currency, Public
Information Room, 250 E Street, SW.,
Mail Stop 1-5, Washington, DC 20219.
In addition, you may send comments by
facsimile transmission to (202) 874—
5274. You can inspect and photocopy
comments at that address. You can
make an appointment to inspect the
comments by calling (202) 874-5043.

Board: Comments should refer to
docket number R-1085, and should be
sent to Ms. Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551 or mailed electronically to
regs.comments@federalreserve.gov.
Comments addressed to Ms. Johnson
also may be delivered to the Board’s
mailroom between the hours of 8:45
a.m. and 5:15 p.m. and, outside those
hours, to the Board’s security control
room. Both the mailroom and the
security control room are accessible
from the Eccles Building courtyard
entrance, located on 20th Street between
Constitution Avenue and C Street, NW.
Members of the public may inspect
comments in room MP-500 of the
Martin Building between 9 a.m. and 5
p-m. on weekdays.

FDIC: Written comments should be
addressed to Robert E. Feldman,
Executive Secretary, Attention:
Comments/OES, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429. Comments
may be hand-delivered to the guard
station at the rear of the 17th Street
Building (located on F Street), on
business days between 7 a.m. and 5 p.m.
(FAX number (202) 898-3838; Internet
address; comments@fdic.gov).
Comments may be inspected and
photocopied in the FDIC Public
Information Center, Room 100, 801 17th
Street, NW., Washington, DC 20429,
between 9 a.m. and 4:30 p.m. on
business days.

OTS: Send comments to Manager,
Dissemination Branch, Records
Management and Information Policy,
Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552,
Attention Docket No. 2000-96. Hand
deliver comments to the Guard’s Desk,
East Lobby Entrance, 1700 G Street,
NW., from 9 a.m. to 4 p.m. on business
days, Attention Docket No. 2000-96.
Send facsimile transmissions to FAX
Number (202) 906-7755, Attention
Docket No. 2000-96; or (202) 906—6956
(if comments are over 25 pages). Send
e-mails to public.info@ots.treas.gov,
Attention Docket No. 2000-96, and
include your name and telephone
number. Interested persons may inspect
comments at the Public Reference
Room, 1700 G St. NW., from 10 a.m.

until 4 p.m. on Tuesdays and Thursdays
or obtain comments and/or an index of
comments by facsimile by telephoning
the Public Reference Room at (202) 906—
5900 from 9 a.m. until 5 p.m. on
business days. Comments and the
related index will also be posted on the
OTS Internet Site at www.ots.treas.gov.
FOR FURTHER INFORMATION CONTACT:

OCC: Margot Schwadron, Risk Expert
(202/874-5070), Capital Policy Division;
or Ron Shimabukuro, Senior Attorney
(202/874-5090), Legislative and
Regulatory Activities Division, Office of
the Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.

Board: Norah Barger, Assistant
Director (202/452-2402), Barbara
Bouchard, Manager (202—452-3072), or
John F. Connolly, Supervisory Financial
Analyst (202/452-3621), Division of
Banking Supervision and Regulation; or
Mark E. Van Der Weide, Counsel (202/
452-2263), Legal Division. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), Janice Simms (202/872-4984),
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

FDIC: For supervisory issues, Stephen
G. Pfeifer, Examination Specialist (202/
898—8904), Accounting Section,
Division of Supervision; for legal issues,
Leslie Sallberg, Counsel, (202/898—
8876), Legal Division, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

OTS: David W. Riley, Project
Manager, (202/906-6669), Supervision
Policy; Teresa A. Scott, Counsel,
Banking and Finance (202/906—6478),
Regulations and Legislation Division,
Office of the Chief Counsel, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: The
Agencies’ risk-based capital standards
are based upon principles contained in
the July 1988 agreement entitled
“International Convergence of Capital
Measurement and Capital Standards”
(Basel Accord or Accord). The Basel
Accord was developed by the Basel
Committee on Banking Supervision
(Basel Committee) and endorsed by the
central bank governors of the Group of
Ten (G-10) countries.! The Basel
Accord provides a framework for
assessing the capital adequacy of a
depository institution by risk weighting

1The G-10 countries are Belgium, Canada,
France, Germany, Italy, Japan, Netherlands,
Sweden, Switzerland, the United Kingdom, and the
United States. The Basel Committee is comprised of
representatives of the central banks and supervisory
authorities from the G-10 countries and
Luxembourg.
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its assets and off-balance-sheet
exposures primarily based on credit
risk.

The original Basel Accord imposed a
20 percent risk weight for claims on
banks incorporated in OECD countries 2
and a 100 percent risk weight for claims
on securities firms and most other
nonbanking firms. In April 1998, the
Basel Committee amended the Basel
Accord to lower the risk weight from
100 percent to 20 percent for claims on,
and claims guaranteed by, securities
firms incorporated in OECD countries if
such firms are subject to supervisory
and regulatory arrangements that are
comparable to those imposed on OECD
banks. Such arrangements must include
risk-based capital requirements that are
comparable to those applied to
depository institutions under the
Accord and its amendment to
incorporate market risks. The term
“comparable” is also intended to
require that qualifying securities firms
(but not necessarily their parent
organizations) be subject to consolidated
regulation and supervision with respect
to any of their subsidiaries.

One of the primary reasons that the
Basel Committee amended the Accord
was to make it consistent with the
treatment of claims on securities firms
permitted under the European Union’s
(EU) Capital Adequacy Directive (CAD).
A number of European countries have
followed the CAD for some time. The
CAD, which subjects EU depository
institutions and securities firms to the
same capital requirements, applies a 20
percent risk weight to claims on both
depository institutions and securities
firms.

This proposed rule would reduce the
risk weight applied to claims on, and
claims guaranteed by, qualifying
securities firms from 100 percent to 20
percent under the Agencies’ risk-based
capital rules. Under this proposal,
qualifying securities firms must be
incorporated in an OECD country, be
subject to supervisory and regulatory
arrangements that are comparable to
those imposed on OECD banks, and
have a credit rating that is in one of the

2The OECD is an international organization of
countries that are committed to market-oriented
economic policies, including the promotion of
private enterprise and free market prices, liberal
trade policies, and the absence of exchange
controls. For purposes of the Basel Accord, OECD
countries are those countries that are full members
of the OECD or that have concluded special lending
arrangements associated with the International
Monetary Fund’s General Arrangements to Borrow.
A listing of OECD member countries is available at
www.oecdwash.org. Any OECD country that has
rescheduled its external sovereign debt, however,
may not receive the preferential capital treatment
generally granted to OECD countries under the
Accord for five years after such rescheduling.

three highest investment grade rating
categories used by a nationally
recognized statistical rating organization
(rating agency).

Qualifying U.S. securities firms must
be broker-dealers registered with the
Securities and Exchange Commission
(SEC). Qualifying U.S. securities firms
also must be subject to and comply with
the SEC’s net capital rule,3 and margin
and other regulatory requirements
applicable to registered broker-dealers.*

Qualifying securities firms
incorporated in any other OECD country
must be subject to consolidated
supervision and regulation (covering
their subsidiaries, but not necessarily
their parent organizations) comparable
to that imposed on depository
institutions in OECD countries,
including risk-based capital
requirements comparable to those
applied to depository institutions under
the Accord.®

The Agencies are of the view that
supervision and regulation alone are not
necessarily sufficient indicators of
creditworthiness to warrant a 20 percent
risk weight. Consequently, a qualifying
securities firm, or the parent
consolidated group of a qualifying
securities firm, must have a long-term
issuer credit rating,® or a rating on at
least one issue of long-term (i.e., one
year or longer) unsecured debt, from a
nationally recognized statistical rating
organization (rating agency) that is in
one of the three highest investment
grade rating categories used by the
rating agency.”

3The SEC’s net capital rule, as set forth at 17 CFR
240.15¢3-1, requires broker-dealers to maintain
continually sufficient liquid assets to protect the
interests of customers and other market participants
if a broker-dealer becomes insolvent. Under the
SEC’s rules, a broker-dealer must maintain a
minimum ratio of net capital to either liabilities or
customer-related receivables.

4U.S. securities firms that have registered with
the SEC as over-the-counter derivatives dealers
would not be qualifying securities firms because
they are subject to a less rigorous net capital rule
and are exempt from a variety of regulatory
requirements applicable to fully regulated broker-
dealers, including certain margin requirements. See
63 FR 59362 (Nov. 3, 1998).

5For example, this generally would include firms
engaged in securities activities in the EU that are
subject to the CAD. Securities firms in other OECD
countries would need to demonstrate to lending
institutions and regulatory authorities that their
supervision and regulation qualify as comparable
under this rule and the Accord.

6 A long issuer credit rating is one that assesses
a firm’s overall capacity and willingness to pay on
a timely basis its unsecured financial obligations.
Issuer credit ratings that are assigned to non-broker-
dealer subsidiary or affiliate of the securities firm,
or debt ratings on long-term unsecured debt issues
of such a subsidiary or affiliate of the securities
firm, would not satisfy the rating criteria to be a
qualifying securities firm.

7The Agencies recognize that two recent
proposals used the two highest investment grade

Claims on, and claims guaranteed by,
holding companies and other affiliates
of a qualifying securities firm, would
retain their current 100 percent risk
weighting under the Agencies’ risk-
based capital rules. This treatment is
consistent with the existing treatment
for depository institution holding
companies and other affiliates of
depository institutions in consolidated
holding companies. Claims on, and
claims guaranteed by, a subsidiary of a
qualifying securities firm also would
retain their current 100 percent risk
weight, unless such subsidiary’s
obligations were guaranteed by a
qualifying securities firm (e.g., its parent
qualifying securities firm).

The Agencies are proposing to revise
their rules to apply a 20 percent risk
weight to qualifying securities firms for
several reasons. First, claims on
qualifying securities firms generally
involve relatively low credit risk
because such firms are subject to
supervision and regulation, including
capital requirements, comparable to
banks in OECD countries and have
ratings in one of the three highest
investment grade rating categories.
Second, the 100 percent risk weight
applied to claims on securities firms
under the Agencies’ current capital
rules is more stringent than the 20
percent capital charge applied to claims
on securities firms under the Basel
Accord and the CAD. This results in a
competitive inequity for U.S. depository
institutions, which would be mitigated
by this proposed rule.

rating categories to identify assets that would
qualify for a 20 percent risk weight. The Basel
Committee’s June 1999 consultative paper entitled
“A New Capital Adequacy Framework” proposed
that a bank, commercial firm or securitization
position rated in one of the two highest investment
grade rating categories would qualify for a 20
percent risk weight. In addition, the Agencies’
recent proposed rule on recourse and direct credit
substitutes proposed that a securitization position
rated in one of the two highest investment grade
rating categories would qualify for a 20 percent risk
weight. 65 FR 12319 (March 8, 2000).

The Agencies considered proposing a rating
requirement for securities firms consistent with
these other proposals, but decided for several
reasons that it would be appropriate to propose
requiring qualifying securities firms to be rated in
one of the top three rating categories of a rating
agency. In addition to meeting the rating standard,
qualifying securities firms are subject to supervision
and regulation comparable to depository
institutions in OECD countries. This supervision
distinguishes qualifying securities firms from other
types of entities, such as commercial firms. Further,
under the current Basel Accord, claims on OECD
depository institutions and securities firms receive
a 20 percent risk weight without satisfying a similar
credit rating requirement. Thus, while the Agencies
considered both a higher rating requirement, on the
one hand, and whether any rating requirement
should be imposed on securities firms, on the other,
the Agencies believe the proposed rating
requirement strikes an appropriate balance.
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The Agencies are seeking comment on
all aspects of this rule. Particularly, the
Agencies request comment on their
proposed criteria for qualifying
securities firms.

(1) Does the rating of a broker-dealer’s
parent consolidated organization serve
as a reliable indicator of the credit
quality of claims on, or guaranteed by,
the broker-dealer?

(2) Is there a rating or other indicator
of a broker-dealer’s credit quality that is
more reliable and more consistent with
market practices than the proposed
standard?

(3) Should claims on, and claims
guaranteed by, certain subsidiaries of
qualifying securities firms be accorded a
20 percent risk weight? If so, what
should the qualifying criteria be for
such subsidiaries?

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the Agencies
certify that this proposed rule would not
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
because it would not have a significant
impact on the amount of capital
required to be held by small
institutions. The proposed rule: (1) Only
covers a narrow category of assets that
might be held by an institution, (2)
decreases the amount of capital that an
institution must hold for those assets,
(3) does not significantly change the
amount of total capital an institution
must hold, and (4) will have a positive
impact on an affected institution’s
capital requirements. Accordingly, a
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

The Agencies have determined that
this proposal does not involve a
collection of information pursuant to
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501,
et seq.).

Executive Order 12866

The Comptroller of the Currency and
the Director of the OTS have determined
that this proposed rule is not a
significant regulatory action for
purposes of Executive Order 12866.
This proposed rule would reduce the
current risk weighting applied to claims
on qualifying securities firms and would
not impose additional cost or burden on
institutions.

OCC and OTS—Unfunded Mandates
Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—4 (Unfunded Mandates Act),
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
federal mandate that may result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
As discussed in the preamble, this
proposal would reduce the current risk-
based capital charge for claims on, and
claims guaranteed by, qualifying
securities firms. Accordingly, the OCC
and OTS have determined that this
proposed rule would not result in the
expenditure by state, local, and tribal
governments, or by the private sector, of
more than $100 million or more in any
one year. In fact, this proposed rule
would impose no new cost or burden on
state, local, or tribal governments, or the
private sector. Therefore, the OCC and
OTS have not prepared a budgetary
impact statement or specifically
addressed the regulatory alternatives
considered.

Plain Language Requirement

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the federal
banking agencies to use “plain
language” in all proposed and final
rules published after January 1, 2000.
We invite your comments on how to
make this proposal easier to understand.
For example:

(1) Have we organized the material to
suit your needs?

(2) Are the requirements in the rule
clearly stated?

(3) Does the rule contain technical
language or jargon that isn’t clear?
Would a different format (grouping and
order of sections, use of headings,
paragraphing) make the rule easier to
understand?

(5) Would more (but shorter) sections
be better?

(6) What else could we do to make the
rule easier to understand?

FDIC Assessment of Impact of Federal
Regulation On Families

The FDIC has determined that this
proposed rule would not affect family
well being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act of 1999
(Pub. L. 105-277).

List of Subjects
12 CFR Part 3

Administrative practice and
procedure, Capital, National banks,
Reporting and recordkeeping
requirements, Risk.

12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Crime, Currency, Federal
Reserve System, Mortgages, Reporting
and recordkeeping requirements,
Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 325

Administrative practice and
procedure, Banks, banking, Capital
adequacy, Reporting and recordkeeping
requirements, Savings associations,
State non-member banks.

12 CFR Part 567

Capital, Reporting and recordkeeping
requirements, Savings associations.

Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR Chapter 1
Authority and Issuance

For the reasons set out in the joint
preamble, the Office of the Comptroller
of the Currency proposes to amend part
3 of chapter I of title 12 of the Code of
Federal Regulations as follows:

PART 3—MINIMUM CAPITAL RATIOS;
ISSUANCE OF DIRECTIVES

1. The authority citation for part 3
continues to read as follows:

Authority: 12 U.S.C. 93a, 161, 1818,
1828(n), 1828 note, 1831n note, 1835, 3907,
and 3909.

2. In appendix A to part 3:

A. In section 1:

i. Redesignate paragraphs (c)(17)
through (c)(31) as (c)(18) through (c)(32);
and

ii. Add new paragraph (c)(17).

B. In section 3:

i. Redesignate footnotes 11a and 11b
as 11b and 11c;

ii. Add new paragraph (a)(2)(xiii);
iii. Add new footnote 11a to read as
follows:
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Appendix A to Part 3—Risk-Based
Capital Guidelines

Section 1. Purpose, Applicability of
Guidelines, and Definitions.
* * * * *

(C] * k%

(17) Nationally recognized statistical rating
organization (NRSRO) means an entity
recognized by the Division of Market
Regulation of the Securities and Exchange
Commission (or any successor Division) as a
nationally recognized statistical rating
organization for various purposes, including
the Securities Exchange Commission net
capital requirement for brokers and dealers.
* * * * *

Section 3. Risk Categories/Weights for
On-Balance Sheet Assets and Off-
Balance Sheet Items.

(a)* * %
(2)* * ok

(xiii) Claims on, or guaranteed by, a
qualifying securities firms incorporated
in an OECD country, subject to the
following conditions:

(A) If the securities firm is
incorporated in the United States, then
the securities firm must be a broker-
dealer that is registered with the
Securities and Exchange Commission
and must be subject to and comply with
the Securities Exchange Commission net
capital regulation (17 CFR 240.15¢3(1)),
margin regulations and other regulatory
requirements applicable to a registered
broker-dealer.

(B) If the securities firm is
incorporated in any other OECD
country, then the securities firm must be
subject to consolidated supervision and
regulation (covering its subsidiaries, but
not necessarily its parent organization)
comparable to that imposed on
depository institutions under the Basel
Capital Accord.11a

(C) A securities firm (or its parent
consolidated group), whether
incorporated in the United States or
another OECD country, must also have
a long-term issuer credit rating, or a
credit rating on at least one issue of
long-term unsecured debt, from a
nationally recognized statistical rating
organization. The credit rating must be
in one of the three highest investment
grade categories used by the nationally
recognized statistical rating

organization.
* * * * *

11a See Accord on International Convergence of
Capital Measurement and Capital Standards as
adopted by the Basle Committee on Banking
Regulations and Supervisory Practices (renamed as
the Basel Committee on Banking Supervision),
dated July 1988.

Dated: November 6, 2000.
John D. Hawke, Jr.,
Comptroller of the Currency.

Federal Reserve System

12 CFR Chapter II

For the reasons set forth in the joint
preamble, parts 208 and 225 of chapter
IT of title 12 of the Code of Federal
Regulations are proposed to be amended
as follows:

Part 2086—Membership of State
Banking Institutions in the Federal
Reserve System (Regulation H)

1. The authority citation for part 208
continues to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481-486,
601, 611, 1814, 1816, 1818, 1820(d)(9),
1823(j), 1828(0), 1831, 18310, 1831p—1,
1831r-1, 1835(a), 1882, 2901-2907, 3105,
3310, 3331-3351, and 3906—3909; 15 U.S.C.
78b, 781(b), 781(g), 781(i), 780—4(c)(5), 78q,
78q-1, and 78w; 31 U.S.C. 5318; 42 U.S.C.
4012a, 4104a, 4104b, 4106, and 4128.

2. In appendix A to part 208, the
following amendments are made:

a. In sections III. and IV., redesignate
footnotes 34 through 52 as footnotes 35
through 53;

b. In section III.C.2., the three existing
paragraphs are designated as III.C.2.a.
through III.C.2.c., and a new section
II1.C.2.d. is added with a new footnote
34; and

¢. In Attachment III, under Category 2,
a new paragraph 12. is added. The
revision and additions read as follows:

Appendix A to Part 208—Capital
Adequacy Guidelines for State Member
Banks: Risk-Based Measure

* * * * *

Im. * = =
C'* * %

2.k x %

d. This category also includes claims on,
and claims guaranteed by, qualifying
securities firms incorporated in the OECD-
based group of countries.34
* * * * *

34 With regard to securities firms incorporated in
the United States, qualifying securities firms are
those securities that are broker-dealers registered
with the Securities and Exchange Commission
(SEC). They must be subject to and in compliance
with the SEC’s net capital rule, 17 CFR 240.15¢3—
1, and subject to the margin and other regulatory
requirements applicable to registered broker-
dealers. With regard to securities firms incorporated
in any other country in the OECD-based group of
countries, qualifying securities firms are those
securities firms that are subject to consolidated
supervision and regulation (covering their direct
and indirect subsidiaries, but not necessarily their
parent organizations) comparable to that imposed
on banks in OECD countries. Such regulation must
include risk-based capital requirements comparable
to those applied to banks under the Accord on
International Convergence of Capital Measurement

Attachment III—Summary of Risk Weights
and Risk Categories for State Member Banks

* * * * *

Category 2: 20 Percent * * *

12. Claims on, and claims guaranteed by,
qualifying securities firms incorporated in
the OECD-based group of countries.

* * * * *

Part 225—Bank Holding Companies
and Change in Bank Control
(Regulation Y)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 1831i, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3907,
and 3909.

2. In appendix A to part 225, the
following amendments are made:

a. In sections III. and IV., redesignate
footnotes 37 through 57 as footnotes 38
through 58;

b. In section III.C.2., the three existing
paragraphs are designated as II.C.2.a.
through III.C.2.c., and a new section
II.C.2.d. is added with a new footnote
37; and

c. In Attachment III, under Category 2,
a new paragraph 12 is added. The
revision and additions read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

* * * * *

L * * *
C.*x * *

2. % x %

d. This category also includes claims on,
and claims guaranteed by, qualifying
securities firms incorporated in the OECD-
based group of countries.3”

* * * * *

and Capital Standards (1988, as amended in 1998)
(Basel Accord). Furthermore, any qualifying
securities firm, or its parent consolidated group,
must have a long-term issuer credit rating, or a
rating on at least one issue of long-term unsecured
debt, from a nationally recognized statistical rating
organization that is in one of the three highest
investment grade rating categories used by the
rating agency.

37 With regard to securities firms incorporated in
the United States, qualifying securities firms are
those securities that are broker-dealers registered
with the Securities and Exchange Commission
(SEC). They must be subject to and in compliance
with the SEC’s net capital rule, 17 CFR 240.15c3—
1, and subject to the margin and other regulatory
requirements applicable to registered broker-
dealers. With regard to securities firms incorporated
in other countries in the OECD-based group of
countries, qualifying securities firms are those
securities firms that are subject to consolidated
supervision and regulation (covering their direct
and indirect subsidiaries, but not necessarily their
parent organizations) comparable to that imposed
on banks in OECD countries. Such regulation must
include risk-based capital requirements comparable
to those applied to banks under the Accord on
International Convergence of Capital Measurement

Continued
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Attachment III—Summary of Risk Weights
and Risk Categories for Bank Holding
Companies

* * * * *

Category 2: 20 Percent * * *

12. Claims on, and claims guaranteed by,
qualifying securities firms incorporated in
the OECD-based group of countries.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, November 27, 2000.
Jennifer J. Johnson,

Secretary of the Board.

Federal Deposit Insurance Corporation

12 CFR Chapter Il

For the reasons set forth in the joint
preamble, part 325 of chapter III of title
12 of the Code of Federal Regulations is
proposed to be amended as follows:

PART 325—CAPITAL MAINTENANCE

1. The authority citation for part 325
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(1),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; Pub. L. 102—-233, 105 Stat. 1761, 1789,
1790 (12 U.S.C. 1831n note); Pub. L. 102—
242,105 Stat. 2236, 2355, as amended by
Pub. L. 103-325, 108 Stat. 2160, 2233 (12
U.S.C. 1828 note); Pub. L. 102—-242, 105 Stat.
2236, 2386, as amended by Pub. L. 102-550,
106 Stat. 3672, 4089 (12 U.S.C. 1828 note).

2. In appendix A to part 325, section
I1.B.3., the phrase “U.S. depository
institutions and foreign banks” is
removed and the phrase “U.S.
depository institutions, foreign banks,
and qualifying OECD-based securities
firms” is added in its place.

3. In appendix A to part 325:

a. In section II.C., under Category 2—
20 Percent Risk Weight, add a new
sentence immediately after the existing
first sentence;

b. Redesignate footnotes 23 through
42 as footnotes 24 through 43;

c. Add a new footnote 23; and

d. In Table II, add a new paragraph
(13) under Category 2—20 Percent Risk
Weight.

Appendix A to Part 325—Statement of
Policy on Risk-Based Capital

* * * * *

IL * * *

C. * *x %

Category 2-20 Percent Risk Weight
* * * This category also includes

and Capital Standards (1988, as amended in 1998)
(Basel Accord). Furthermore, any qualifying
securities firm, or its parent consolidated group,
must have a long-term issuer credit rating, or a
rating on at least one issue of long-term unsecured
debt, from a nationally recognized statistical rating
organization that is in one of the three highest
investment grade rating categories used by the
rating agency.

claims on, and claims guaranteed by,
qualifying securities firms incorporated
in the OECD-based group of countries.23

* k%

* * * * *

Table II—Summary of Risk Weights
and Risk Categories

* * * * *

Category 2-20 Percent Risk Weight

* * * * *

(13) Claims on, and claims guaranteed
by, qualifying securities firms
incorporated in the OECD-based group
of countries.

* * * * *

By order of the Board of Directors.

Dated at Washington, D.C., this 17th day of
October, 2000.
Federal Deposit Insurance Corporation.

Robert E. Feldman,
Executive Secretary.

Office of Thrift Supervision

For the reasons set forth in the joint
preamble, the Office of Thrift
Supervision amends part 567 of chapter
V of title 12 of the Code of Federal
Regulations as follows:

PART 567—CAPITAL

1. The authority citation for part 567
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1828 (note).

2. Section 567.6 is amended by
adding paragraph (a)(1)(ii)(T) to read as
follows:

§567.6 Risk-based capital credit risk-
weight categories.

(a]* *  *

23 With regard to securities firms incorporated in
the United States, qualifying securities firms are
those securities firms that are broker-dealers
registered with the Securities and Exchange
Commission (SEC). They must be subject to and in
compliance with the SEC’s net capital rule, 17 CFR
240.15c¢3-1, and subject to the margin and other
regulatory requirements applicable to registered
broker-dealers. With regard to securities firms
incorporated in any other country in the OECD-
based group of countries, qualifying securities firms
are those securities firms that are subject to
consolidated supervision and regulation (covering
their direct and indirect subsidiaries, but not
necessarily their parent organizations) comparable
to that imposed on banks in OECD countries. Such
regulation must include risk-based capital
requirements comparable to those applied to banks
under the Accord on International Convergence of
Capital Measurement and Capital Standards (1988,
as amended in 1998) (Basel Accord). Furthermore,
any qualifying securities firm, or its parent
consolidated group, must have a long-term issuer
credit rating, or a rating on at least one issue of
long-term unsecured debt, from a nationally
recognized statistical rating organization that is in
one of the three highest rating categories used by
the rating agency.

(1) * k%

(ii) * * %

(T) Claims on, and claims guaranteed
by, a qualifying securities firms
incorporated in an OECD-based country.

(1)(1) A qualifying securities firm
incorporated in the United States must
be a broker-dealer that is registered with
the Securities and Exchange
Commission (SEC). It must be subject to
and comply with the SEC’s net capital
rule (17 CFR 240.15c¢3(1), margin
regulations and other regulatory
requirements applicable to a registered
broker-dealer.

(i) A qualifying securities firm
incorporated in any other OECD-based
country must be a security firm that is
subject to consolidated supervision and
regulation (covering its subsidiaries, but
not necessarily its parent organization)
comparable to that imposed on
depository institutions under the
Accord on International Convergence of
Capital Measurement and Capital
Standards (1988, as amended in 1998).

(2) A qualifying securities firm (or its
parent consolidated group) must also
have a long-term issuer credit rating, or
a rating on at least one issue of long-
term unsecured debt, from a nationally
recognized statistical rating
organization. The rating must be in one
of the three highest investment grade
categories used by the ratings agency.

* * * * *

By the Office of Thrift Supervision.
Dated: November 3, 2000.

Ellen Seidman,

Director.

[FR Doc. 00-30615 Filed 12—5-00; 8:45 am]

BILLING CODES 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards;
Waiver of the Nonmanufacturer Rule

AGENCY: Small Business Administration.
ACTION: Proposed waiver of rule.

SUMMARY: The Small Business
Administration (SBA) is considering
gran