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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1230
[No. LS-00-12]

Pork Promotion, Research, and
Consumer Information Program:
Procedures for the Conduct of
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Clarification of final rule.

SUMMARY: The purpose of this action is
to clarify the intent of the requirement
in the Pork Promotion, Research, and
Consumer Information Program:
Procedures for the Conduct of
Referendum, that the telephone number
of a person voting in the pork checkoff
referendum be included on the
registration and certification form. The
person’s telephone number was for the
administrative convenience of Farm
Service Agency (FSA) office personnel
in processing these forms. A person’s
otherwise valid ballot will not be
invalidated if the person’s phone
number is not included on the
registration and certification form.
EFFECTIVE DATE: November 28, 2000.
FOR FURTHER INFORMATION CONTACT.:
Ralph L. Tapp, Chief; Marketing
Programs Branch, Room 2627-S;
Livestock and Seed Program, AMS,
USDA; Stop 0251; 1400 Independence
Avenue, SW., Washington, DC 20250—
0251; telephone number 202/720-1115,
fax 202/720-1125, or by e-mail
Ralph.Tapp@usda.gov.

SUPPLEMENTARY INFORMATION: Under the
Pork Promotion, Research, and
Consumer Information Act of 1985 (7
U.S.C. 4801-4819), a pork referendum
was conducted during the period
August 18, 2000, through September 21,
2000. The referendum was conducted

pursuant to referendum rules published
July 13, 2000, [65 FR 43498] Pork
Promotion, Research, and Consumer
Information Program: Procedures for the
Conduct of Referendum: final rule. The
referendum was conducted among
eligible pork producers who owned and
sold one or more hogs or pigs and
importers who imported pigs, hogs,
pork or pork products to determine
whether they favored the continuation
of the Pork Promotion, Research, and
Consumer Information Order. Producer
in-person voting in the referendum was
held September 19, 20, 21, 2000, at
county FSA offices. Producer absentee
ballots were available at those offices
from August 18, 2000, through
September 18, 2000. Importers could
obtain ballots from the FSA
headquarters office in Washington, DC,
from August 18, 2000, through
September 21, 2000. The representative
period to establish voter eligibility was
the period from August 18, 1999,
through August 17, 2000.

Persons who wished to vote in the
pork checkoff referendum had to
complete and sign a registration and
certification form that required the
minimum information necessary to
establish the identity of the person
voting and to permit other interested
persons an opportunity to challenge a
person’s vote. The registration and
certification forms—Form LS-72-2, In-
Person Registration and Certification
(Envelope); Form LS-73, Pork Producer
Absentee Voting; and Form LS-76, Pork
Importer Mail Voting—required that a
person include their name and address,
or the name and address of the entity
they represented if applicable, and the
person’s telephone number.

During the conduct of the referendum
a question was raised concerning
whether a ballot would be invalid if no
telephone number was included on the
registration and certification form. The
telephone number was for the FSA
county offices’ administrative
convenience to contact the voter in the
event that such contact became
necessary. The Agricultural Marketing
Service never intended to invalidate an
otherwise complete ballot simply
because there was no phone number.

Authority: 7 U.S.C. 4801-4819.

Dated: November 22, 2000.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 00-30333 Filed 11-24-00; 9:42 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 3
[Docket No. 95-029-3]

Animal Welfare; Perimeter Fence
Requirements; Technical Amendment

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule; technical
amendment.

SUMMARY: In a final rule published in
the Federal Register on October 18,
1999, we amended the Animal Welfare
regulations to require that a perimeter
fence be placed around outdoor housing
facilities for marine mammals and
certain other regulated animals. This
document contains a correction to the
list of large felines published in the final
rule. Bobcats are not considered large
felines and, therefore, we are removing
them from the list of large felines that
appears in the regulations.

DATES: Effective on November 28, 2000.

FOR FURTHER INFORMATION CONTACT: Dr.
Barbara Kohn, Staff Veterinarian,
Animal Care, APHIS, 4700 River Road
Unit 84, Riverdale, MD 20737-1234;
(301) 734-7833.

SUPPLEMENTARY INFORMATION:
Background

In a final rule published in the
Federal Register on October 18, 1999
(64 FR 56142-56148, Docket No. 95—
029-2), we amended the Animal
Welfare regulations to require that a
perimeter fence be placed around
outdoor housing facilities for marine
mammals and certain other regulated
animals.

In the rule portion, § 3.127(d) contains
an error in the list of large felines. We
identified large felines as “lions, tigers,
leopards, cougars, bobcats, etc.”
However, bobcats are not considered
large felines based on generally
accepted and published morphometric
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(measurement of height, weight, length,
girth, etc.) data. Therefore, we are
removing bobcats from the list of large
felines in § 3.127(d). Based on this
change, all outdoor housing facilities
(i.e., facilities not entirely indoors) for
bobcats would require a 6-foot perimeter
fence or an alternative method
identified in §3.127(d)(1), (d)(2), (d)(3),
and (d)(4) rather than an 8-foot fence.

This document also revises the
authority citation for 9 CFR part 3 to
reflect a revision to 7 CFR part 371 that
took effect after our final rule was
published.

List of Subjects in 9 CFR Part 3

Animal welfare, Marine mammals,
Pets, Reporting and recordkeeping
requirements, Research, Transportation.

Accordingly, we are amending 9 CFR
part 3 as follows:

PART 3—STANDARDS

1. The authority citation for part 3 is
revised to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

§3.127 [Amended]

2.In §3.127, the second sentence of
the introductory text in paragraph (d) is
amended by removing the word
“bobcats,”’.

Done in Washington, DG, this 17th day of
November 2000.
Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-30286 Filed 11-27-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. SW008; Special Conditions No.
29-008-SC]

Special Conditions: Sikorsky Aircraft
Corporation Model S—92 Helicopters,
High-Intensity Radiated Fields

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special condition; request
for comments.

SUMMARY: This special condition is
issued for Sikorsky Aircraft Corporation
(Sikorsky) Model S-92 helicopters.
These helicopters will have novel or
unusual design features associated with
the installation of electronic systems
that perform critical functions. The
applicable airworthiness regulations do

not contain adequate or appropriate
safety standards to protect systems that
perform critical control functions, or
provide critical displays, from the
effects of high-intensity radiated fields
(HIRF). This special condition contains
the additional safety standards that the
Administrator considers necessary to
ensure that critical functions of systems
will be maintained when exposed to
HIRF.

DATES: The effective date of this special
condition is November 13, 2000.
Comments must be received on or
before January 12, 2001.

ADDRESSES: Comments on this special
condition may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Regional Counsel,
Attention: Rules Docket No. SW008,
Fort Worth, Texas 76193—-0007, or
delivered in duplicate to the Office of
the Regional Counsel at 2601 Meacham
Blvd., Fort Worth, Texas 76137.
Comments must be marked: Rules
Docket No. SW008. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 8:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Jorge Castillo, FAA, Rotorcraft
Directorate, Rotorcraft Standards, Fort
Worth, Texas 76193—-0110; telephone
(817) 222-5127, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, notice and opportunity for
prior public comment are unnecessary
since the substance of this special
condition has been subject to the public
comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making this special
condition effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered. The special condition may
be changed in light of the comments
received. All comments received will be
available in the Rules Docket for
examination by interested persons. A
report summarizing each substantive
public contact with FAA personnel

concerning this rulemaking will be filed
in the docket. Commenters wishing the
FAA to acknowledge receipt of their
comments submitted in response to this
special condition must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Rules Docket No.
SW008.”” The postcard will be date
stamped and returned to the
commenter.

Background

On November 5, 1990, Sikorsky
applied for a new type certification of
Model S-92 helicopters. Since applying
for the new type certification, Sikorsky
has requested two extensions of the type
certification period. The first extension
to August 29, 1999 was approved by the
FAA on October 7, 1994, and the second
extension to May 31, 2000 was
approved on July 21, 1995. Sikorsky
Model S-92 helicopters are 19-
passenger Transport Category
helicopters, powered by two General
Electric Model CT7-8 engines. They
will incorporate one auxiliary power
unit for engine starting and back-up
electrical power. The helicopters will
have a conventional aluminum structure
with some composite parts and highly
integrated digital avionics.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Sikorsky must show that Sikorsky
Model S-92 helicopters meet the
applicable provisions of the regulations
as listed below:

* 14 CFR Part 29, Amendment 29-1
through Amendment 29-45, inclusive;

* 14 CFR Part 36, Appendix H,
Amendments 36—1 through the
amendment effective at the time of
certification; and

* Any special conditions,
exemptions, and equivalent safety
findings deemed necessary.

In addition, the certification basis
includes certain special conditions and
equivalent safety findings that are not
relevant to this special condition.

If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these helicopters
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Sikorsky Model S—92
helicopters must comply with the noise
certification requirements of 14 CFR
part 36; and the FAA must issue a
finding of regulatory adequacy pursuant
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to §611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as appropriate, are
issued in accordance with §11.49, as
required by §§11.28 and 11.29(b), and
become part of the type certification
basis in accordance with § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

Sikorsky Model S—92 helicopters will
incorporate the following novel or
unusual design features: electrical,
electronic, or combination of electrical
electronic (electrical/electronic) systems
that perform critical control functions or
display critical information, such as
electronic flight instruments, required
for continued safe flight and landing of
the helicopter during operation in
Instrument Meteorological Conditions
(IMC); and Full Authority Digital Engine
Control (FADEC) that will be performing
engine control functions that are critical
to the continued safe flight and landing
of the helicopter during Visual Flight
Rules (VFR) and Instrument Flight Rules
(IFR) operations.

Discussion

Sikorsky Model S—92 helicopters, at
the time of application, were identified
as incorporating one and possibly more
electrical/electronic systems, such as
electronic flight instruments and
FADEC. After the design is finalized,
Sikorsky will provide the FAA with a
preliminary hazard analysis that will
identify any other critical functions
required for safe flight and landing that
are performed by the electrical/
electronic systems.

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical/
electronic systems that perform critical
control functions or provide critical
displays. These advanced systems
respond to the transient effects of
induced electrical current and voltage
caused by a HIRF incident on the
external surface of the helicopter. These
induced transient currents and voltages
can degrade the performance of the
electrical/electronic systems by
damaging the components or by
upsetting the systems’ functions.

Furthermore, the electromagnetic
environment has undergone a
transformation not envisioned by the
current application of § 29.1309(a).

Higher energy levels radiate from
operational transmitters currently used
for radar, radio, and television. Also, the
number of transmitters has increased
significantly.

Existing aircraft certification
requirements are inappropriate in view
of these technological advances. In
addition, the FAA has received reports
of some significant safety incidents and
accidents involving military aircraft
equipped with advanced electrical/
electronic systems when they were
exposed to electromagnetic radiation.

The combined effects of the
technological advances in helicopter
design and the changing environment
have resulted in an increased level of
vulnerability of the electrical/electronic
systems required for the continued safe
flight and landing of the helicopters.
Effective measures to protect these
helicopters against the adverse effects of
exposure to HIRF will be provided by
the design and installation of these
systems. The following primary factors
contributed to the current conditions:
(1) Increased use of sensitive electronics
that perform critical functions; (2)
reduced electromagnetic shielding
afforded helicopter systems by
advanced technology airframe materials;
(3) adverse service experience of
military aircraft using these
technologies; and (4) an increase in the
number and power of radio frequency
emitters and the expected increase in
the future.

The FAA recognizes the need for
aircraft certification standards to keep
pace with the developments in
technology and environment and, in
1986, initiated a high priority program
to (1) determine and define
electromagnetic energy levels; (2)
develop and describe guidance material
for design, test, and analysis; and (3)
prescribe and promulgate regulatory
standards.

The FAA participated with industry
and airworthiness authorities of other
countries to develop internationally
recognized standards for certification.

The FAA and airworthiness
authorities of other countries have
identified two levels of the HIRF
environment that a helicopter could be
exposed to, one environment for VFR
operations and a different environment
for IFR operations. While the HIRF
rulemaking requirements are being
finalized, the FAA is adopting a special
condition for the certification of aircraft
that employ electrical/electronic
systems that perform critical control
functions or provide critical displays.
The accepted maximum energy levels
that civilian helicopter system
installations must withstand for safe

operation are based on surveys and
analysis of existing radio frequency
emitters. This special condition will
require the helicopters’ electrical/
electronic systems and associated
wiring to be protected from these energy
levels. These external threat levels are
believed to represent the exposure for a
helicopter operating under VFR or IFR.

Compliance with HIRF requirements
will be demonstrated by tests, analysis,
models’ similarity with existing
systems, or a combination of these
methods. Service experience alone will
not be acceptable since such experience
in normal flight operations may not
include an exposure to HIRF. Reliance
on a system with similar design features
for redundancy as a means of protection
against the effects of external HIRF is
generally insufficient because all
elements of a redundant system are
likely to be concurrently exposed to the
radiated fields.

This special condition will require the
aircraft-installed systems that perform
critical control functions or provide
critical displays to meet certain
standards based on either a defined
HIRF environment or a fixed value
using laboratory tests. Control system
failures and malfunctions can more
directly and abruptly contribute to a
catastrophic event than display system
failures and malfunctions. Therefore, it
is considered appropriate to require
more rigorous HIRF verification
methods for critical control systems
than for critical display systems.

The applicant may demonstrate that
the operation and operational
capabilities of the installed electrical/
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the
defined HIRF test environment. The
FAA has determined that the test
environment defined in Table 1 is
acceptable for critical control functions
in helicopters. The test environment
defined in Table 2 is acceptable for
critical display systems in helicopters.

The applicant may also demonstrate,
using a laboratory test, that the
electrical/electronic systems that
perform critical control functions or
provide critical displays can withstand
peak electromagnetic field strength in a
frequency range of 10 kHz to 18 GHz. If
a laboratory test is used to show
compliance with the defined HIRF
environment, no credit will be given for
signal attenuation due to installation. A
level of 100 volts per meter (v/m) is
appropriate for critical display systems.
A level of 200 v/m is appropriate for
critical control functions. Laboratory
test levels are defined according to
RTCA/DO-160D Section 20 Category W
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(100 v/m and 150 mA) and Category Y
(200 v/m and 300 mA). As stated in DO—
160D Section 20, the test levels are
defined as the peak of the root means
squared (rms) envelope. As a minimum,
the modulations required for RTCA/
DO-160D Section 20 Categories W and
Y will be used. Other modulations
should be selected as the signal most
likely to disrupt the operation of the
system under test, based on its design
characteristics. For example, flight
control systems may be susceptible to 3
Hz square wave modulation while the
video signals for electronic display
systems may be susceptible to 400 Hz
sinusoidal modulation. If the worst-case
modulation is unknown or cannot be
determined, default modulations may be
used. Suggested default values are a 1
kHz sine wave with 80 percent depth of
modulation in the frequency range from
10 kHz to 400 MHz and 1 kHz square
wave with greater than 90 percent depth
of modulation from 400 MHz to 18 GHz.
For frequencies where the unmodulated
signal would cause deviations from
normal operation, several different
modulating signals with various
waveforms and frequencies should be
applied.

Applicants must perform a
preliminary hazard analysis to identify
electrical/electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to or cause an
unsafe condition that would prevent the
continued safe flight and landing of the
helicopters. The systems identified by
the hazard analysis as performing
critical functions are required to have
HIRF protection. A system may perform
both critical and non-critical functions.
Primary electronic flight display
systems and their associated
components perform critical functions
such as attitude, altitude, and airspeed
indications. HIRF requirements would
apply only to the systems that perform
critical functions, including control and
display.

Acceptable system performance
would be attained by demonstrating that
the critical function components of the
system under consideration continue to
perform their intended function during
and after exposure to required
electromagnetic fields. Deviations from
system specifications may be acceptable
but must be independently assessed by
the FAA on a case-by-case basis.

TABLE 1.—VFR ROTORCRAFT
(CRITICAL CONTROL FUNCTIONS)
Field strength volts/meter

Frequency Peak Average
10 kHz-100 kHz 130 130
100 kHz-500

KHZ ..o 180 140
500 kHz—-2 MHz 60 60
2 MHz-30 MHz 320 320
30 MHz-70 MHz 80 80
70 MHz-100

MHz ............... 70 70
100 MHz-200

MHz .............. 140 140
200 MHz-400

MHz ... 140 140
400 MHz-700

MHz .............. 400 400
700 MHz-1 GHz 690 400
1 GHz-2 GHz ... 2400 80
2 GHz-4 GHz ... 5120 350
4 GHz—6 GHz ... 13700 570
6 GHz-8 GHz ... 130 80
8 GHz-12 GHz 4900 200
12 GHz-18 GHz 1300 560
18 GHz—40 GHz 1300 30

TABLE 2.—ROTORCRAFT (CRITICAL
DISPLAY FUNCTIONS)
Field strength volts/meter

Frequency Peak Average
10 kHz-100 kHz 30 30
100 kHz-500

KHZ ..o 40 30
500 kHz—-2 MHz 30 30
2 MHz-30 MHz 190 190
30 MHz-70 MHz 20 20
70 MHz-100

MHz ..o 20 20
100 MHz-200

MHz ............... 30 30
200 MHz-400

MHz .............. 30 30
400 MHz-700

MHz .............. 80 80
700 MHz-1 GHz 690 240
1 GHz-2 GHz ... 970 70
2 GHz-4 GHz ... 1570 350
4 GHz—-6 GHz ... 7200 300
6 GHz-8 GHz ... 130 80
8 GHz-12 GHz 2100 80
12 GHz-18 GHz 500 330
18 GHz—-40 GHz 780 20

Applicability

As previously discussed, this special
condition is applicable to Sikorsky
Model S-92 helicopters. Should
Sikorsky apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special condition would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
series of helicopters. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
helicopters.

The substance of this special
condition has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason and
because a delay would significantly
affect the certification of the helicopters,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting this special condition upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 29

Aircraft, Air transportation, Aviation
safety, Rotorcraft, Safety.

Authority: The authority citation for these
special conditions is as follows: 42 U.S.C.
7572; 49 U.S.C. 106(g), 40105, 40113, 44701—
44702, 44704, 44709, 44711, 44713, 44715,
45303.

The Special Condition

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
condition is issued as part of the type
certification basis for Sikorsky Model S—
92 helicopters.

Protection for Electrical and Electronic
Systems From High-Intensity Radiated
Fields

Each system that performs critical
functions must be designed and
installed to ensure that the operation
and operational capabilities of these
critical functions are not adversely
affected when the helicopter is exposed
to high-intensity radiated fields external
to the helicopter.

Issued in Fort Worth, Texas, on November
13, 2000.

Michelle M. Owsley,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 00-30304 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. SW007; Special Condition No.
29-007-SC]

Special Conditions: Eurocopter France
Model EC-155 Helicopters, High-
Intensity Radiated Fields

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special condition; request
for comments.

SUMMARY: This special condition is
issued for Eurocopter France
(Eurocopter) Model EC-155 helicopters.
These helicopters will have novel or
unusual design features associated with
the installation of electronic systems
that perform critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards to protect systems that
perform critical control functions or
provide critical displays from the effects
of high-intensity radiated fields (HIRF).
This special condition contains the
additional safety standards that the
Administrator considers necessary to
ensure that critical functions of systems
will be maintained when exposed to
HIRF.

DATES: The effective date of this special
condition is October 31, 2000.
Comments must be received on or
before January 12, 2001.

ADDRESSES: Comments on this special
condition may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Regional Counsel,
Attention: Rules Docket No. SW007,
Fort Worth, Texas 76193—0007, or
delivered in duplicate to the Office of
the Regional Counsel at 2601 Meacham
Blvd., Fort Worth, Texas 76137.
Comments must be marked: Rules
Docket No. SW007. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 8:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT.:
Jorge Castillo, FAA, Rotorcraft
Directorate, Rotorcraft Standards, Fort
Worth, Texas 76193-0110; telephone
(817) 222-5127, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, notice and opportunity for
prior public comment are unnecessary

since the substance of this special
condition has been subject to the public
comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making this special
condition effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered. The special condition may
be changed in light of the comments
received. All comments received will be
available in the Rules Docket for
examination by interested persons. A
report summarizing each substantive
public contact with FAA personnel
concerning this rulemaking will be filed
in the docket. Commenters wishing the
FAA to acknowledge receipt of their
comments submitted in response to this
special condition must include a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Rules Docket No.
SW007.”” The postcard will be date
stamped and returned to the
commenter.

Background

On September 1, 1998, Eurocopter
submitted an application for Type
Validation of Model EC-155 Transport
Category helicopters through the
Direction Generale de 1’Aviation Civile
(DGACQ), which is the airworthiness
authority of France, and the FAA
Brussels Aircraft Certification Office
(ACO). Model EC-155 helicopters are a
derivative of Model AS365N3
helicopters that achieved FAA Type
Certification on November 8, 1998. The
main design differences between Model
EC-155 and Model AS365N3
helicopters include the following: a
gross weight increase from 4250 kg to
4800 kg; enlarged fuselage structure; a
new 5-blade speriflex main rotor and
composite fenestron blades; and a new
avionics instrumentation package that
includes a 3-axis digital Automatic
Flight Control System (AFCS) and
electronic displays.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Eurocopter must show that Model EC—
155 helicopters meet the applicable
provisions of the regulations as listed

below:
—14 CFR 21.29.

—14 CFR part 29, Amendment 29-1
through Amendment 29-40 with the
following exceptions:

—Excluding Amendment 29-38.

—Excluding 14 CFR 29.952,
introduced at Amendment 29-35.

—Excluding 14 CFR 29.562,
introduced at Amendment 29-29.

—Excluding 14 CFR 29.631,
introduced at Amendment 29—40.

—Section 29.561(a), (b), and (d) at
Amendment 29-1.

—Section 29.561(c) at Amendment
29-29.

—Section 29.571 at Amendment 29—
20.

—Section 29.785 at Amendment 29—
24.

—Section’s 29.963, 29.973, and
29.975 at Amendment 29-26.

—Section 29.1305(a)(4)(i) at
Amendment 29-16.

—14 CFR part 36, Appendix H
through the latest amendment in effect
at the time that the noise tests are
conducted.

—Any Special conditions,
Exemptions, and Equivalent Safety
Findings deemed necessary.

In addition, the certification basis
includes certain special conditions and
equivalent safety findings that are not
relevant to this special condition.

If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these helicopters
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Eurocopter Model EC-155
helicopters must comply with the noise
certification requirements of 14 CFR
part 36; and the FAA must issue a
finding of regulatory adequacy pursuant
to section 611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as appropriate, are
issued in accordance with § 11.49, as
required by §§11.28 and 11.29(b), and
become part of the type certification
basis in accordance with §21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

Eurocopter Model EC-155 helicopters
will incorporate the following novel or
unusual design features: electrical,
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electronic, or a combination of electrical
electronic (electrical/electronic) systems
that will perform critical control
functions or display critical
information, such as electronic flight
instruments that display critical
information required for the continued
safe flight and landing of the helicopter
during operation in Instrument
Meteorological Conditions (IMC); and
Full Authority Digital Engine Control
(FADEC) that will perform engine
control functions that are critical to the
continued safe flight and landing of the
helicopter during Visual Flight Rules
(VFR) and Instrument Flight Rules (IFR)
operations.

Discussion

Eurocopter Model EC-155
helicopters, at the time of application,
were identified as incorporating one and
possibly more electrical/electronic
systems, such as electronic flight
instruments and FADEC. After the
design is finalized, Eurocopter will
provide the FAA with a preliminary
hazard analysis that will identify any
other critical functions required for safe
flight and landing that are performed by
the electrical/electronic systems.

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical/
electronic systems that perform critical
control functions or provide critical
displays. These advanced systems
respond to the transient effects of
induced electrical current and voltage
caused by HIRF incident on the external
surface of the helicopter. These induced
transient currents and voltages can
degrade the performance of the
electrical/electronic systems by
damaging the components or by
upsetting the systems’ functions.

Furthermore, the electromagnetic
environment has undergone a
transformation not envisioned by the
current application of § 29.1309(a).
Higher energy levels radiate from
operational transmitters currently used
for radar, radio, and television. Also, the
number of transmitters has increased
significantly.

Existing aircraft certification
requirements are inappropriate in view
of these technological advances. In
addition, the FAA has received reports
of some significant safety incidents and
accidents involving military aircraft
equipped with advanced electrical/
electronic systems when they were
exposed to electromagnetic radiation.

The combined effects of the
technological advances in helicopter
design and the changing environment
have resulted in an increased level of
vulnerability of the electrical/electronic

systems required for the continued safe
flight and landing of the helicopter.
Effective measures to protect these
helicopters against the adverse effects of
exposure to HIRF will be provided by
the design and installation of these
systems. The following primary factors
contributed to the current conditions:
(1) Increased use of sensitive electronics
that perform critical functions; (2)
reduced electromagnetic shielding
afforded helicopter systems by
advanced technology airframe materials;
(3) adverse service experience of
military aircraft using these
technologies; and (4) an increase in the
number and power of radio frequency
emitters and the expected increase in
the future.

The FAA recognizes the need for
aircraft certification standards to keep
pace with the developments in
technology and environment and, in
1986, initiated a high priority program
to: (1) Determine and define
electromagnetic energy levels; (2)
develop and describe guidance material
for design, test, and analysis; and (3)
prescribe and promulgate regulatory
standards.

The FAA participated with industry
and airworthiness authorities of other
countries to develop internationally
recognized standards for certification.

The FAA and airworthiness
authorities of other countries have
identified two levels of the HIRF
environment that a helicopter could be
exposed to, one environment for VFR
operations and a different environment
for IFR operations. While the HIRF
rulemaking requirements are being
finalized, the FAA is adopting a special
condition for the certification of aircraft
that employ electrical/electronic
systems that perform critical control
functions or provide critical displays.
The accepted maximum energy levels
that civilian helicopter system
installations must withstand for safe
operation are based on surveys and
analysis of existing radio frequency
emitters. This special condition will
require the helicopters’ electrical/
electronic systems and associated
wiring to be protected from these energy
levels. These external threat levels are
believed to represent the exposure for a
helicopter operating under VFR or IFR.

Compliance with HIRF requirements
will be demonstrated by tests, analysis,
models, similarity with existing
systems, or a combination of these
methods. Service experience alone will
not be acceptable since such experience
in normal flight operations may not
include an exposure to HIRF. Reliance
on a system with similar design features
for redundancy, as a means of

protection against the effects of external
HIRF, is generally insufficient because
all elements of a redundant system are
likely to be concurrently exposed to the
radiated fields.

This special condition will require the
aircraft-installed systems that perform
critical control functions or provide
critical displays to meet certain
standards based on either a defined
HIRF environment or a fixed value
using laboratory tests. Control system
failures and malfunctions can more
directly and abruptly contribute to a
catastrophic event than display system
failures and malfunctions. Therefore, it
is considered appropriate to require
more rigorous HIRF verification
methods for critical control systems
than for critical display systems.

The applicant may demonstrate that
the operation and operational
capabilities of the installed electrical/
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the
defined HIRF test environment. The
FAA has determined that the test
environment defined in Table 1 is
acceptable for critical control functions
in helicopters. The test environment
defined in Table 2 is acceptable for
critical display systems in helicopters.

The applicant may also demonstrate
by a laboratory test that the electrical/
electronic systems that perform critical
control functions or provide critical
displays can withstand a peak
electromagnetic field strength in a
frequency range of 10 kHz to 18 GHz. If
a laboratory test is used to show
compliance with the defined HIRF
environment, no credit will be given for
signal attenuation due to installation. A
level of 100 volts per meter (v/m) is
appropriate for critical display systems.
A level of 200 v/m is appropriate for
critical control functions. Laboratory
test levels are defined according to
RTCA/DO-160D Section 20 Category W
(100 v/m and 150 mA) and Category Y
(200 v/m and 300 mA). As stated in DO-
160D Section 20, the test levels are
defined as the peak of the root means
squared (rms) envelope. As a minimum,
the modulations required for RTCA/
DO-160D Section 20 Categories W and
Y will be used. Other modulations
should be selected as the signal most
likely to disrupt the operation of the
system under test, based on its design
characteristics. For example, flight
control systems may be susceptible to 3
Hz square wave modulation while the
video signals for electronic display
systems may be susceptible to 400 Hz
sinusoidal modulation. If the worst-case
modulation is unknown or cannot be
determined, default modulations may be
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used. Suggested default values are a 1
kHz sine wave with 80 percent depth of
modulation in the frequency range from
10 kHz to 400 MHz and 1 kHz square
wave with greater than 90 percent depth
of modulation from 400 MHz to 18 GHz.
For frequencies where the unmodulated
signal would cause deviations from
normal operation, several different
modulating signals with various
waveforms and frequencies should be
applied.

Applicants must perform a
preliminary hazard analysis to identify
electrical/electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to or cause an
unsafe condition that would prevent the
continued safe flight and landing of the
helicopters. The systems identified by
the hazard analysis as performing
critical functions are required to have
HIRF protection. A system may perform
both critical and non-critical functions.
Primary electronic flight display
systems and their associated
components perform critical functions
such as attitude, altitude, and airspeed
indications. HIRF requirements would
apply only to the systems that perform
critical functions, including control and
display.

Acceptable system performance
would be attained by demonstrating that
the critical function components of the
system under consideration continue to
perform their intended function during
and after exposure to required
electromagnetic fields. Deviations from
system specifications may be acceptable
but must be independently assessed by
the FAA on a case-by-case basis.

TABLE 1.—VFR ROTORCRAFT
Field strength volts/meter

Frequency Peak | Average
10 kHz—100 kHz 150 150
100 kHz—500 kHz .. 180 150
500 kHz—2 MHz ............ 140 140
2 MHz—30 MHz ............. 610 610
30 MHz—70 MHz .... 80 80
70 MHz—100 MHz ......... 150 150
100 MHz—200 MHz ....... 300 140
200 MHz—400 MHz ....... 160 140
400 MHz—700 MHz ....... 540 400
700 MHz—1 GHz ........... 2400 400
1 GHz—2 GHz ..... 7000 250
2 GHz—4 GHz ..... 8600 840
4 GHz—6 GHz ..... 13700 1270
6 GHz—8 GHz ..... 1800 800
8 GHz—12 GHz 8000 500
12 GHz—18 GHz .... 3300 560
18 GHz—40 GHz ........... 1800 700

TABLE 2.—VFR ROTORCRAFT
Field strength volts/meter

Frequency Peak | Average
10 kHz—100 kHz ........... 50 50
100 kHz—500 kHz 60 60
500 kHz—2 MHz ... 70 70
2 MHz—30 MHz ............. 200 200
30 MHz—70 MHz ........... 30 30
70 MHz—100 MHz ......... 30 30
100 MHz—200 MHz ....... 150 30
200 MHz—400 MHz ....... 70 70
400 MHz—700 MHz ....... 700 80
700 MHz—1 GHz ........... 1700 240
1 GHz—2 GHz 5000 360
2 GHz—4 GHz 4500 360
4 GHz—6 GHz 7200 300
6 GHz—8 GHz 2000 330
8 GHz—12 GHz .... 3500 270
12 GHz—18 GHz ........... 3500 330
18 GHz—40 GHz ........... 780 20

Applicability

As previously discussed, this special
condition is applicable to Eurocopter
Model EC-155 helicopters. Should
Eurocopter apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special condition would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
series of helicopters. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
helicopter.

The substance of this special
condition has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason and
because a delay would significantly
affect the certification of the helicopter,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting this special condition upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 29

Aircraft, Air transportation, Aviation
safety, Rotorcraft, Safety.

Authority: The authority citation for these
special conditions is as follows: 42 U.S.C.
7572; 49 U.S.C. 106(g), 40105, 40113, 44701—
44702, 44704, 44709, 44711, 44713, 44715,
45303.

The Special Condition

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
condition is issued as part of the type
certification basis for Eurocopter Model
EC-155 helicopters.

Protection for Electrical and Electronic
Systems From High-Intensity Radiated
Fields

Each system that performs critical
functions must be designed and
installed to ensure that the operation
and operational capabilities of these
critical functions are not adversely
affected when the helicopter is exposed
to high-intensity radiated fields external
to the helicopter.

Issued in Fort Worth, Texas, on October 31,
2000.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 00-30303 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-273-AD; Amendment
39-11999; AD 2000-23-26]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR72 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Aerospatiale Model
ATR72 series airplanes, that requires a
revision to the Airworthiness
Limitations Section of the Instructions
for Continued Airworthiness to
incorporate inspections to detect fatigue
cracking in certain structure, inspection
intervals, and life limits for certain
components. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to ensure that fatigue cracking
of certain structural elements is detected
and corrected; such fatigue cracking
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could adversely affect the structural
integrity of these airplanes.
DATES: Effective January 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Aerospatiale
Model ATR72 series airplanes was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on August 23, 2000 (65
FR 51260). That action proposed to
require a revision to the Airworthiness
Limitations Section of the Instructions
for Continued Airworthiness to
incorporate inspections to detect fatigue
cracking in certain structure, inspection
intervals, and life limits for certain
components.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the supplemental NPRM.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 39
Aerospatiale Model ATR72 series
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the

cost impact of the AD on U.S. operators
is estimated to be $2,340, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-23-26 Aerospatiale: Amendment 39—
11999. Docket 97-NM-273-AD.

Applicability: All Model ATR72 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure continued structural integrity of
these airplanes, accomplish the following:

Airworthiness Limitations Revision

(a) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations Section of the Instructions for
Continued Airworthiness by incorporating
the “Time Limits” section of the ATR72
Maintenance Planning Document, Revision 4,
dated July 1999, into the Airworthiness
Limitations Section.

(b) Except as provided in paragraph (c) of
this AD: After the actions specified in
paragraph (a) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
documents listed in paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The Airworthiness Limitations revision
shall be done in accordance with the “Time
Limits”’ section of the ATR72 Maintenance
Planning Document, Revision 4, dated July
1999. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. Copies
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may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 95—105—
026 (B), dated May 24, 1995.

Effective Date

(f) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 14, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29607 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-359-AD; Amendment
39-12000; AD 2000-23-27]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model DHC-8-102, -103, and —301
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-102, —103, and —301 series
airplanes, that currently requires a one-
time inspection for wear and breakage of
wire segments of the individual lighting
units of the ceiling and sidewall lights,
and replacement of any damaged
wiring. The existing AD also requires
installation of teflon spiral wrap on the
wiring of the ceiling and sidewall lights.
This amendment adds a requirement for
a one-time inspection to determine if
teflon spiral wrap is installed on the
wiring of the lavatory lighting system,
and installation, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent the possibility of a fire on an
airplane due to such chafing and
consequent short circuiting,
overheating, and smoking of the wires
on the aircraft structure.
DATES: Effective January 2, 2001.

The incorporation by reference of
Bombardier Service Bulletin S.B. 8-33—
35, Revision B, dated September 25,

1998, as listed in the regulations, is
approved by the Director of the Federal
Register as of January 2, 2001.

The incorporation by reference of de
Havilland Service Bulletin S.B. 8-33—
35, dated September 1, 1995, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of July 6, 1998 (63 FR 29546,
June 1, 1998).

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Luciano Castracane, Aerospace
Engineer, New York Aircraft
Certification Office, Systems & Flight
Test Branch (ANE-172), FAA, 10 Fifth
Street, Third Floor, Valley Stream, New
York 11581; telephone (516) 256-7535;
fax (516) 568—2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-11-21,
amendment 39-10546 (63 FR 29546,
July 6, 1998), which is applicable to
certain Bombardier Model DHC-8-102,
—103, and —301 series airplanes, was
published in the Federal Register on
August 23, 2000 (65 FR 51256). The
action proposed to continue to require
a one-time inspection for wear and
breakage of wire segments of the
individual lighting units of the ceiling
and sidewall lights, and replacement of
any damaged wiring. The action also
proposed to continue to require
installation of teflon spiral wrap on the
wiring of the ceiling and sidewall lights.
Additionally, the action proposed to
add a requirement for a one-time
inspection to determine if teflon spiral
wrap is installed on the wiring of the
lavatory lighting system, and
installation, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 73 airplanes
of U.S. registry that will be affected by
this AD.

The actions that are currently
required by AD 98-11-21 take
approximately 30 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts cost approximately $250
per airplane. Based on these figures, the
cost impact of the currently required
actions on U.S. operators is estimated to
be $149,650, or $2,050 per airplane.

The new inspection that is required
by this AD will take approximately 2
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the new requirements of this
AD on U.S. operators is estimated to be
$8,760, or $120 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
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contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10546 (63 FR
29546, July 6, 1998), and by adding a
new airworthiness directive (AD),
amendment 39-12000, to read as
follows:

2000-23-27 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-12000.
Docket 99-NM-359-AD. Supersedes AD
98—-11-21, Amendment 39—-10546.

Applicability: Model DHC-8-102, —103,
and —301 series airplanes; certificated in any

category; serial numbers 002 though 010

inclusive, 012 through 201 inclusive, 203

through 209 inclusive, 211 through 215

inclusive, 217 through 220 inclusive, 222,

and 223; except those airplanes on which de

Havilland Modification 8/1114 or 8/1110 has

been accomplished.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the possibility of a fire on an
airplane due to chafing of the electrical
wiring of the cabin ceiling lighting system,
accomplish the following:

Restatement of Requirements of AD 98-11-
21

Inspection for Wire Wear and Breakage

(a) Within 1,000 hours time-in-service or 6
months after July 6, 1998 (the effective date
of AD 98-11-21, amendment 39-10546),
whichever occurs first: Accomplish the
requirements of paragraphs (a)(1) and (a)(2)
of this AD in accordance with de Havilland
Service Bulletin S.B. 8-33-35, dated
September 1, 1995, or Bombardier Service
Bulletin S.B. 8-33-35, Revision ‘B’, dated
September 25, 1998.

(1) Perform a one-time inspection for wear
and breakage of wire segments of the
individual lighting units of the ceiling and
sidewall lights. Prior to further flight, replace
any damaged wiring.

(2) Install teflon spiral wrap on the wiring
of the ceiling and sidewall lights
(Modification 8/2158).

Note 2: Accomplishment of the actions
required by paragraph (a) of this AD in
accordance with Bombardier Service Bulletin
S.B. 8-33-35, Revision ‘A’, dated July 28,
1998, is acceptable for compliance with that
paragraph.

New Requirements of This AD

Inspection for Installed Teflon Spiral Wrap

(b) Within 1,000 hours time-in-service or 6
months after the effective date of this AD,
whichever occurs first: Perform a one-time
inspection to determine if teflon spiral wrap
is installed on the wiring of the lavatory
lighting system, in accordance with
Bombardier Service Bulletin S.B. 8—-33-35,
Revision ‘B’, dated September 25, 1998.

(1) If teflon spiral wrap is not installed,
prior to further flight, install teflon spiral
wrap on the wiring of the lavatory lighting
system in accordance with the service
bulletin.

(2) If teflon spiral wrap is installed, no
further action is required by this paragraph.

Alternative Methods of Compliance

(c)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
98—11-21, amendment 39-10546, are
approved as alternative methods of
compliance with this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with de Havilland Service Bulletin S.B. 8—
33-35, dated September 1, 1995; or
Bombardier Service Bulletin S.B. 8—33-35,
Revision ‘B’, dated September 25, 1998.

(1) The incorporation by reference of
Bombardier Service Bulletin S.B. 8-33-35,
Revision ‘B’, dated September 25, 1998, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of de
Havilland Service Bulletin S.B. 8-33-35,
dated September 1, 1995, was approved
previously by the Director of the Federal
Register as of July 6, 1998 (63 FR 29546, June
1, 1998).

(3) Copies may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in Canadian airworthiness directive CF—95—
18R1, dated January 8, 1999.

Effective Date

(f) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 14, 2000.
Donald L. Riggin,

Acting Manager,, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00—-29606 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-79—-AD; Amendment
39-11996; AD 2000-23-23]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330 and A340 series airplanes, that
requires modification of the rib 1/wing
center spar attachment. This
amendment is necessary to prevent
fatigue cracking at the rib 1/center spar
angle and bottom corner fitting, which
could result in reduced structural
capability of the wing. This action is
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intended to address the identified
unsafe condition.

DATES: Effective January 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the

Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2110; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330 and A340 series airplanes
was published in the Federal Register
on September 27, 2000 (65 FR 58013).
That action proposed to require
modification of the rib 1/wing center
spar attachment.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The following information describes
the anticipated cost impact on U.S.
operators for the required modification.

Number of Average Cost
airplanes on | Number of labor rate h Per-airplane
Model uU.S. work hours per work of re;qugred cost
Register hour P
5 42 $60 $9,950 $12,470
0 42 60 10,099 12,619

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished the
modification of this AD, and that no
operator would accomplish these
actions in the future if this AD were not
adopted. However, the FAA has been
advised that the 5 airplanes currently on
the U.S. Register have been modified in
accordance with the requirements of
this AD. Therefore, until additional
affected airplanes (unmodified) are
added to the U.S. Register, this AD
imposes no additional cost on U.S.
operators.

The cost impact figures discussed in
AD rulemaking actions represent only
the time necessary to perform the
specific actions actually required by the
AD. These figures typically do not
include incidental costs, such as the
time required to gain access and close
up, planning time, or time necessitated
by other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-23-23 Airbus Industrie: Amendment
39-11996. Docket 2000-NM-79-AD.

Applicability: Model A330 and A340 series
airplanes, certificated in any category;
excluding those on which Airbus
Modification 43021 has been installed.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking at the rib 1/
center spar angle and bottom corner fitting,
which could result in reduced structural
capability of the wing, accomplish the
following:

Modification

(a) Modify the rib 1/wing center spar
attachment, as specified by paragraph (a)(1)
or (a)(2), as applicable, of this AD.

(1) For Model A330 series airplanes:
Modify before the accumulation of 9,600 total
flight cycles or 29,900 total flight hours,
whichever occurs first. Do the modification
in accordance with Airbus Service Bulletin
A330-57-3017, including Appendix 01,
Revision 02, dated October 11, 1999.

(2) For Model A340 series airplanes:
Modify before the accumulation of 9,300 total
flight cycles or 37,200 total flight hours,
whichever occurs first. Do the modification
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in accordance with Airbus Service Bulletin
A340-57-4022, including Appendices 01
and 02, dated October 8, 1999.

Note 2: Modification prior to the effective
date of this AD in accordance with Airbus
Service Bulletin A330-57-3017, dated
October 14, 1998, or Revision 01, dated April
9, 1999, is acceptable for compliance with
the requirements of paragraph (a) of this AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Airbus Service Bulletin A330-57-3017,
including Appendix 01, Revision 02, dated
October 11, 1999; and Airbus Service
Bulletin A340-57—-4022, including
Appendices 01 and 02, dated October 8,
1999; as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directives 2000—
073-111(B) and 2000-074—136(B), both dated
February 23, 2000.

Effective Date

(e) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 14, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29605 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-221-AD; Amendment
39-11997; AD 2000-23-24]

RIN 2120-AA64
Airworthiness Directives; Saab Model
SAAB 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
2000 series airplanes, that requires an
inspection to ensure correct installation
of certain self-seal couplings in each
nacelle, and corrective action, if
necessary. This amendment also
requires installation of a new clamp to
the self-seal couplings. This action is
necessary to prevent separation of the
self-seal couplings, which could result
in loss of engine oil pressure and a
flight-crew-commanded engine
shutdown. This action is intended to
address the identified unsafe condition.
DATES: Effective January 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkoping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Saab Model
SAAB 2000 series airplanes was
published in the Federal Register on
September 29, 2000 (65 FR 58494). That
action proposed to require an inspection
to ensure correct installation of certain
self-seal couplings in each nacelle, and

corrective action, if necessary. That
action also proposed to require
installation of a new clamp to the self-
seal couplings.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 3 Model
SAAB 2000 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will be provided by the vendor at no
charge to operators. Based on these
figures, the cost impact of the required
AD on U.S. operators is estimated to be
$180, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

000-23-24 Saab Aircraft AB:
Amendment 39-11997. Docket 2000—-NM—
221-AD.

Applicability: Model SAAB 2000 series
airplanes, certificated in any category, having
serial numbers —004 through —063 inclusive.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of the self-seal
couplings, which could result in loss of
engine oil pressure and a flight-crew-
commanded engine shutdown, accomplish
the following:

Inspection, Installation and Corrective
Actions

(a) Within 3 months after the effective date
of this AD, perform a one-time general visual
inspection to ensure correct installation of
the air-cooled oil cooler (ACOC) self-seal
couplings in each nacelle, and install a new
clamp to the self-seal couplings, in
accordance with Saab Service Bulletin 2000—

79-005, dated May 22, 2000. If any coupling
is installed incorrectly, prior to further flight,
perform the corrective actions specified in
the service bulletin in accordance with the
procedures specified in the service bulletin.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Saab Service Bulletin 2000-79-005,
dated May 22, 2000. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Saab Aircraft AB, SAAB
Aircraft Product Support, S-581.88,
Link&oping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in Swedish airworthiness directive 1-158,
dated May 23, 2000.

Effective Date

(e) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 14, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29604 Filed 11-27—-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-353-AD; Amendment
39-11998; AD 2000-23-25]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-200, 747-300,
747SP, and 747SR Series Airplanes
Powered by Pratt & Whitney JT9D-3
and JT9D-7 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747—
100, 747-200, 747-300, 747SP, and
747SR series airplanes powered by Pratt
& Whitney JT9D-3 or JT9D-7 series
engines. This action requires
inspections of the vertical chords of the
aft torque bulkhead of the outboard
nacelle struts, and corrective action, if
necessary. This action also provides
optional terminating action for the
inspections. This action is necessary to
detect and correct cracking of the
vertical chords adjacent to the lower
spar fitting, which could result in
separation of the diagonal brace load
path. Continued operation with a
separated diagonal brace load path
increases loads on the upper link,
midspar fitting, and dual side links,
which could result in separation of the
strut and engine from the airplane. This
action is intended to address the
identified unsafe condition.
DATES: Effective December 13, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
13, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
January 29, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
353—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
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iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-353—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Tamara Anderson, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: The FAA
has received numerous reports of fatigue
cracking of the vertical chords of the aft
torque bulkhead of the outboard nacelle
struts on certain Boeing Model 747-100,
747-200, 747-300, 747SR, and 747SP
series airplanes powered by Pratt &
Whitney JT9D-3 or JT9D-7 series
engines. The cracks have been found
adjacent to the lower spar fitting. Such
cracking of the vertical chords adjacent
to the lower spar fitting could result in
separation of the diagonal brace load
path. Continued operation with a
separated diagonal brace load path, if
not corrected, increases loads on the
upper link, midspar fitting, and dual
side links, which could result in
separation of the strut and engine from
the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
54A2201, dated September 28, 2000,
which describes procedures for
repetitive detailed visual, ultrasonic,
and surface eddy current inspections to
detect cracking of the vertical chords of
the aft torque bulkhead of the outboard
nacelle struts. The service bulletin also
describes procedures for a modification
that involves installation of doublers on
the vertical chords, which constitutes
terminating action for the repetitive
inspections.

The service bulletin provides for
deferment of the initial inspections if
Boeing Service Letter 747-SL—54-055,
dated April 24, 1998, has been
accomplished. That service letter
recommends accomplishment of

detailed visual and high frequency eddy
current inspections of the chords of the
aft torque bulkhead during modification
of the nacelle strut. The FAA finds that,
if the inspections recommended in
Boeing Service Letter 747—-SL—-54—-055
were accomplished during the
modification of the nacelle strut and
wing in accordance with AD 95-10-16,
amendment 39-9233 (60 FR 27008, May
22, 1995), the initial inspections
required by this AD may be deferred
until 3,000 flight cycles after
accomplishment of Boeing Service
Letter 747—-SL—54-055.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct cracking of the
vertical chords adjacent to the lower
spar fitting, which could result in
separation of the diagonal brace load
path. This AD requires accomplishment
of the inspections specified in the
service bulletin described previously,
except as discussed below.

Interim Action

This is considered to be interim
action. The FAA is currently
considering requiring the modification
specified in the service bulletin, which
will constitute terminating action for the
repetitive inspections required by this
AD action. However, the planned
compliance time for the installation of
the modification is sufficiently long so
that notice and opportunity for prior
public comment will be practicable.

Difference Between Service Bulletin
and This AD

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of certain repair conditions,
this AD requires the repair of those
conditions to be accomplished in
accordance with a method approved by
the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-353-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.
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The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-23-25 Boeing: Amendment 39-11998.
Docket 2000-NM-353—AD.

Applicability: Model 747-100, 747-200,
747-300, 747SP, and 747SR series airplanes
powered by Pratt & Whitney JT9D-3 or JT9D—
7 series engines; listed in Boeing Alert
Service Bulletin 747-54A2201, dated
September 28, 2000; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the
vertical chords adjacent to the lower spar
fitting, which could result in separation of
the diagonal brace load path and lead to
separation of the strut and engine from the
airplane, accomplish the following:

Inspections

(a) Except as provided by paragraph (b) of
this AD, prior to the accumulation of 14,000
total flight cycles, or within 90 days after the
effective date of this AD, whichever occurs
later: Accomplish paragraphs (a)(1) and (a)(2)
of this AD.

(1) Perform a detailed visual inspection to
detect cracking of the vertical chords of the
aft torque bulkhead of the outboard nacelle
struts, in accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-54A2201, dated
September 28, 2000. Thereafter, repeat this
inspection at intervals not to exceed 600
flight cycles until paragraph (d) of this AD is
accomplished.

(2) Perform surface eddy current and
ultrasonic inspections to detect cracking of
the vertical chords of the aft torque bulkhead
of the outboard nacelle struts, in accordance
with Part 3 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-54A2201, dated September 28, 2000.
Thereafter, repeat these inspections at
intervals not to exceed 1,200 flight cycles
until paragraph (d) of this AD is
accomplished.

Optional Compliance Time

(b) If Boeing Service Letter 747—-54—055,
dated April 24, 1998, was accomplished on
the airplane during the modification of the
nacelle strut in accordance with AD 95-10—
16, amendment 39-9233: Accomplishment of
the initial inspection in paragraph (a) of this
AD may be deferred until 3,000 flight cycles
after accomplishment of the service letter.
Repair

(c) If any cracking is detected during any
inspection required by this AD: Prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the approval
letter must specifically reference this AD.

Optional Terminating Action

(d) Accomplishment of the modification
specified in Part 4 of Boeing Alert Service
Bulletin 747-54A2201, dated September 28,
2000, constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle

ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Except as provided by paragraph (c) of
this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 747-54A2201, dated September 28,
2000. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(h) This amendment becomes effective on
December 13, 2000.

Issued in Renton, Washington, on
November 14, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29603 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-356—-AD; Amendment
39-12004; AD 2000-23-31]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-82 (MD-82) and
DC-9-83 (MD-83) Series Airplanes,
and Model MD-88 Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model DC-9-82 (MD—-82) and
DC-9-83 (MD-83) series airplanes, and
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Model MD-88 airplanes. This action
requires deactivating the left and right
lower sidewall lights located in the
passenger compartment. This action is
necessary to prevent arcing and heat
damage of the Luminator fluorescent
lamp holders located outboard of the
Passenger Service Unit panel, which
could result in smoke and fire in the
passenger compartment. This action is
intended to address the identified
unsafe condition.

DATES: Effective December 13, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
13, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
January 29, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
356—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-356—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from Boeing
Commercial Aircraft Group, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Technical Publications
Business Administration, Dept. C1-L51
(2-60). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Elvin K. Wheeler, Aerospace Engineer,
Airframe Branch, ANM-130L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5344; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: The FAA
has received a report from an operator
of one instance of fire in the passenger
compartment on a Model DG-9-82
(MD-82) airplane while the airplane
was parked at the gate. Findings from
the investigation indicate the source of
the fire was due to arcing of the
Luminator fluorescent lamp holder. Test
findings indicate that the possibility of
arcing exists when a combination of
Page ballasts and Luminator fluorescent
lamp holders is installed on these
airplanes. Such arcing is attributed to
the output of the Page ballast when
fluorescent lamps are installed
improperly in worn or deteriorated
Luminator fluorescent lamp holders.
The subject components on affected
Model DC-9-83 (MD-83) series
airplanes and MD-88 airplanes are
identical to those installed on the
affected Model DC-9-82 (MD-82) series
airplanes. Therefore, all of these models
may be subject to the same unsafe
condition.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin MD80—
33A115, dated August 10, 2000, which
describes procedures for deactivating
the left and right lower sidewall lights
located outboard of the Passenger
Service Unit panel.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent arcing and heat damage of the
fluorescent lamp holders by
deactivating the left and right lower
sidewall lights located in the passenger
compartment. This AD requires
accomplishment of the actions specified
in the alert service bulletin described
previously.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.

Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-356—-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.
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The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-23-31 McDonnell Douglas:
Amendment 39-12004. Docket 2000—
NM-356—AD.

Applicability: Model DC-9-82 (MD-82)
and DC-9-83 (MD-83) series airplanes, and
Model MD-88 airplanes, certificated in any
category, as listed in Boeing Alert Service
Bulletin MD80-33A115, dated August 10,
2000.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent arcing and heat damage of the
Luminator fluorescent lamp holders located
outboard of the Passenger Service Unit panel,
which could result in smoke and fire in the
passenger compartment, accomplish the
following:

Deactivation

(a) Within 90 days after the effective date
of this AD, deactivate the left and right lower
sidewall lights located in the passenger
compartment, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD80-33A115, dated
August 10, 2000.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Los Angeles
ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The deactivation shall be done in
accordance with Boeing Alert Service
Bulletin MD80-33A115, dated August 10,
2000. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Technical Publications Business
Administration, Dept. C1-L51 (2—60). Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

Effective Date

(e) This amendment becomes effective on
December 13, 2000.

Issued in Renton, Washington, on
November 15, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29802 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-131-AD; Amendment
39-12003; AD 2000-23-30]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain EMBRAER Model
EMB-120 series airplanes, that requires
installation of an additional drain at the
fuselage aft section. This action is
necessary to prevent mechanical
blockage of the elevator control cables
due to the freezing of water collected
inside the fuselage between the rear
pressure bulkhead and the fire wall of
the auxiliary power unit. Such cable
blockage could result in reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective January 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), P.O. Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, One Crown
Center, 1895 Phoenix Boulevard, suite
450, Atlanta, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT.:
Robert Capezzuto, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
116A, FAA, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; telephone (770)
703-6071; fax (770) 703—6097.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
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that is applicable to certain EMBRAER
Model EMB-120 series airplanes was
published in the Federal Register on
August 29, 2000 (65 FR 52367). That
action proposed to require installation
of an additional drain at the fuselage aft
section.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Revise Compliance Time

One commenter requests that the
compliance time be relaxed beyond the
400 flight hours specified in the
proposed AD. The commenter indicates
that a 400-flight-hour compliance time
would impose a burden on operators. In
addition, the commenter points out that
the referenced service bulletin was
issued five years ago. The commenter
states that if the actions described in the
service bulletin are urgent enough to
drive a compliance time of 400 flight
hours, then it should not take five years
to determine that the operator has that
amount of time to take corrective action.
The commenter suggests that the
compliance time be revised to align
with the time recommended in the
referenced service bulletin, which states
““at operator’s discretion.”

The FAA concurs partially. The FAA
does not agree that definition of the
compliance time should be left to the
discretion of operators. However, the
FAA agrees that a 400-flight-hour
compliance time is too restrictive. The
FAA finds that extending the
compliance time to 1,200 flight hours
should coincide with an operator’s
“3A” check and will not adversely
affect safety. Paragraph (a) of the final
rule has been revised accordingly.

Request To Add Requirement

The same commenter expresses
concern that because the original drain
line has a bend, and since the new drain
line is located in an unlit area, it is
difficult to visually inspect for blockage.
The commenter suggests passing an
object through the drain line to check
for obstructions.

The FAA does not concur.
Accomplishment of the inspection
should be able to be accomplished by
shining a flashlight through the new
drain, which has a straight port. The
inspection should not require passing
an object through the drain line, which
could damage the drain line. No change
to the final rule is necessary.

Conclusion

After careful review of the available
data, including the comments noted

above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 200 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 10
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$34 per airplane. Based on these figures,
the cost impact of the AD on U.S.
operators is estimated to be $126,800, or
$634 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-23-30 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-12003. Docket 2000—
NM-131-AD.

Applicability: Model EMB-120 series
airplanes, certificated in any category, as
listed in EMBRAER Service Bulletin 120-53—
0064, dated October 31, 1995.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent mechanical blockage of the
elevator control cable due to the freezing of
water collected inside the fuselage between
the rear pressure bulkhead and the fire wall
of the auxiliary power unit, which could
result in reduced controllability of the
airplane, accomplish the following:

Drain Installation

(a) Within 1,200 flight hours after the
effective date of this AD, install an additional
drain at the fuselage aft section, in
accordance with EMBRAER Service Bulletin
120-53—-0064, dated October 31, 1995.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA.
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Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The installation shall be done in
accordance with EMBRAER Service Bulletin
120-53-0064, dated October 31, 1995. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta Aircraft
Certification Office, One Crown Center, 1895
Phoenix Boulevard, suite 450, Atlanta,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Brazilian airworthiness directive 95-11—
01, dated November 22, 1995.

Effective Date

(e) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 15, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29801 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-163-AD; Amendment
39-12001; AD 2000-23-28]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 777 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model 777
series airplanes, that currently requires

repetitive testing of the engine fire
shutoff switch (EFSS) to determine if
the override mechanism and the switch
handle are operational, and replacement
of the EFSS, if necessary. That AD also
requires, for certain airplanes,
installation of a collar on a specific
circuit breaker of the standby power
management panel, and installation of
placards to advise the flightcrew that
the override mechanism must be pushed
in order to pull the fire switch. This
amendment adds various actions that
would terminate the repetitive testing
requirements. This amendment is
prompted by a report indicating that a
solenoid and an override mechanism of
the EFSS were not operational due to
overheating of the solenoid. The actions
specified by this AD are intended to
prevent damage to the EFSS solenoid
and to the override mechanism, and
consequent failure of the EFSS due to
overheating of the solenoid; such failure
could result in the inability of the
flightcrew to discharge the fire
extinguishing agent in the event of an
engine fire.

DATES: Effective January 2, 2001.

The incorporation by reference of
Boeing Alert Service Bulletin 777—
26A0009, dated October 23, 1997, as
listed in the regulations, is approved by
the Director of the Federal Register as of
January 2, 2001.

The incorporation by reference of
Boeing Alert Service Bulletin 777—
26A0012, dated May 1, 1997, as listed
in the regulations, was approved
previously by the Director of the Federal
Register as of May 27, 1997 (62 FR
25837, May 12, 1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Larry Reising, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2683; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-10-11,
amendment 39-10023 (62 FR 25837,
May 12, 1997), which is applicable to all
Boeing Model 777 series airplanes, was

published in the Federal Register on
May 19, 2000 (65 FR 31837). The action
proposed to terminate the repetitive
testing of the engine fire shutoff switch
(EFSS) required by AD 97—10-11.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Supportive Comment

One commenter concurs with the
proposed rule and indicates that it has
almost completed the terminating action
on its entire fleet.

Request for Exemption

One commenter, an operator, requests
that an exemption be added to the
proposed rule for airplanes recently
delivered, if the operator can prove by
inventory records that it has at no time
purchased or borrowed the EFSS with
the part numbers specified in this
proposed rule. The commenter states
that the proposal does not affect
operators with recently delivered
airplanes that were not affected by AD
97-10-11. Additionally, the commenter
notes that at no time did it have the old
EFSS in its system nor did it replace an
EFSS on any of its in-service airplanes.
The commenter concludes that this
proposed rule should not be applicable
to it.

The FAA is unable to grant an
exemption in light of the fact that
paragraph (d) of this final rule prohibits
future installation of the defective EFSS
[engine fire control module having part
number (P/N) 233W6201-1, or engine
fire switches having P/N S231W263-1
or —2]. Therefore, this requirement
affects any airplanes delivered after this
final rule is issued. However, the FAA
recognizes from the commenter’s
interpretation of paragraph (c) of the
final rule that this paragraph requires
further clarification. The FAA’s intent is
to require removal and replacement of
the engine fire control module only if it
contains a defective EFSS. Therefore,
paragraph (c) of this final rule has been
revised to add an option to verify that
the improved engine fire control module
is installed, which would constitute
terminating action for the repetitive
testing requirements in paragraph (b) of
the final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
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previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 196
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
48 airplanes of U.S. registry will be
affected by this AD.

The actions that are currently
required by AD 97-10-11, and retained
in this AD, take approximately 1 work
hour per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions on the
U.S. operators is estimated to be $2,880,
or $60 per airplane, per testing cycle.

The new actions that are required by
this AD action take approximately 1
work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $4,054 per airplane.
Based on these figures, the cost impact
of the new requirements of this AD on
U.S. operators is estimated to be
$197,472, or $4,114 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10023 (62 FR
25837, May 12, 1997), and by adding a
new airworthiness directive (AD),
amendment 39-12001, to read as
follows:

2000-23-28 Boeing: Amendment 39-12001.
Docket 99-NM—-163—AD. Supersedes AD
97-10-11, Amendment 39-10023.

Applicability: All Model 777 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent damage to the engine fire
shutoff switch (EFSS) solenoid and to the
override mechanism, and consequent failure
of the EFSS, which could result in the
inability of the flightcrew to discharge the
fire extinguishing agent in the event of an
engine fire, accomplish the following:

Restatement of Actions Required by AD 97—
10-11

Repetitive Testing of the EFSS

(a) For all airplanes: Within 14 days after
May 27, 1997 (the effective date of AD 97—

10-11, amendment 39-10023), perform a test
of the EFSS of both the left- and right-hand
engines to determine if the override
mechanism and the switch handle are
operational, in accordance with Boeing Alert
Service Bulletin 777-26 A0012, dated May 1,
1997.

(1) If the override mechanism and the
switch handle of the EFSS are operational,
prior to further flight, accomplish the
requirements of paragraph (a)(1)(i) or (a)(1)(ii)
of this AD, as applicable, in accordance with
the alert service bulletin.

(i) For Group 1 airplanes identified in the
alert service bulletin: Install a collar on
circuit breaker C26612 of panel P310 of the
standby power management panel. Following
accomplishment of this installation, prior to
further flight, install placards near the EFSS
of both engines and near the auxiliary power
unit (APU) EFSS to advise the flightcrew that
the override mechanism must be pushed in
order to pull the fire switch.

(ii) For Group 2 airplanes identified in the
alert service bulletin: Ensure that a collar is
installed on circuit breaker G26612 of panel
P310 of the standby power management
panel. If a collar is not installed, prior to
further flight, install a collar on circuit
breaker C26612 of panel P310 of the standby
power management panel.

(2) If the override mechanism or the switch
handle of the EFSS is not operational, prior
to further flight, replace the EFSS with a new
or serviceable EFSS, in accordance with the
alert service bulletin.

(b) For all airplanes: Repeat the
requirements of paragraph (a) of this AD
thereafter at intervals not to exceed 500 flight
hours.

New Actions Required by This AD

Terminating Action

(c) For all airplanes: Within 2 years after
the effective date of this AD, accomplish the
actions specified in either paragraph (c)(1) or
(c)(2) of this AD, in accordance with Boeing
Alert Service Bulletin 777-26A0009, dated
October 23, 1997.

(1) Verify that the airplane does not have
an engine fire control module having part
number (P/N) 233W6201-1, and that the
airplane configuration is equivalent to that
specified in the alert service bulletin. If the
airplane meets the requirements in this
paragraph, no further action is required by
this AD.

(2) If the airplane does not meet the
requirements specified in paragraph (c)(1) of
this AD: Remove the engine fire control
module, P/N 233W6201-1, and replace it
with P/N 233W6201-5; activate the circuit
breaker C26612 in the P310 panel; and
remove the placards in the flight deck
compartment; in accordance with the alert
service bulletin. Accomplishment of this
paragraph constitutes terminating action for
the repetitive testing requirements of
paragraph (b) of this AD.

Spares

(d) As of the effective date of this AD, no
person shall install an engine fire control
module, P/N 233W6201-1, or engine fire
switches P/N S231W263-1 or -2, on any
airplane.
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Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) The actions shall be done in accordance
with Boeing Alert Service Bulletin 777—
26A0012, dated May 1, 1997, and Boeing
Alert Service Bulletin 777-26A0009, dated
October 23, 1997.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 777-26A0009,
dated October 23, 1997, is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 777-26A0012,
dated May 1, 1997, was approved previously
by the Director of the Federal Register as of
May 27, 1997 (62 FR 25837, May 12, 1997).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
January 2, 2001.

Issued in Renton, Washington, on
November 15, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-29799 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 176
[Docket No. 99F-1719]

Indirect Food Additives: Paper and
Paperboard Components

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 4-(diiodomethylsulfonyl)
toluene as a slimicide in the
manufacture of food-contact paper and
paperboard. This action is in response
to a petition filed by Angus Chemical
Co.

DATES: This rule is effective November
28, 2000. Submit written objections and
requests for a hearing by December 28,
2000.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Mark A. Hepp, Center for Food Safety
and Applied Nutrition (HFS-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3098.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
June 11, 1999 (64 FR 31593), FDA
announced that a food additive petition
(FAP 9B4668) had been filed by Angus
Chemical Co., c/o Phillip A. Johns,
10900 Silent Wood P1., North Potomac,
MD 20878-4829. The petition proposed
to amend the food additive regulations
in §176.300 Slimicides (21 CFR
176.300) to provide for the safe use of
4-(diiodomethylsulfonyl) toluene as a
slimicide in the manufacture of food-
contact paper and paperboard.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that: (1) The proposed use of
the additive as a slimicide in the
manufacture of food-contact paper and
paperboard is safe, (2) the additive will
achieve its intended technical effect,
and therefore, (3) the regulations in
§176.300 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this rule as announced in the notice of
filing for the petition. No new

information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time file with the Dockets Management
Branch (address above) written
objections by December 28, 2000. Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 176

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 176 is
amended as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

1. The authority citation for 21 CFR
part 176 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 346, 348,
379e.

2. Section 176.300 is amended in the
table in paragraph (c) by alphabetically
adding an entry under the headings
“List of substances” and ‘Limitations”
to read as follows:
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§176.300 Slimicides.

* * * * *

(C) * * %

List of substances

Limitations

* *

4-(Diiodomethylsulfonyl) toluene (CAS Reg. No. 20018-09-01).

* *

* *

of dry weight fiber.

*

* *

At a maximum level of 0.2 pound per ton (100 grams/1,000 kilograms)

* *

* * * * *

Dated: November 14, 2000.
L. Robert Lake,

Director of Regulations and Policy, Center
for Food Safety and Applied Nutrition.

[FR Doc. 00-30328 Filed 11-27-00; 8:45 am]
BILLING CODE 4160-01—F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 556 and 558

New Animal Drugs for Use in Animal
Feeds; Salinomycin and Bacitracin
Methylene Disalicylate

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Alpharma,
Inc. The NADA provides for use of
approved, single-ingredient salinomycin
and bacitracin methylene disalicylate
Type A medicated articles to make two-
way combination drug Type C
medicated feeds for broiler, roaster, and
replacement (breeder and layer)
chickens. The Type C medicated feeds
are used for prevention of coccidiosis
and as an aid in the prevention and
control of necrotic enteritis in broiler,
roaster, and replacement (breeder and
layer) chickens; and for prevention of
coccidiosis, increased rate of weight
gain, and improved feed efficiency in
roaster and replacement (breeder and
layer) chickens. Previously established
acceptable daily intakes (ADI’s) for total
residues of bacitracin and salinomycin
are also being codified.

DATES: This rule is effective November
28, 2000.

FOR FURTHER INFORMATION CONTACT:
Charles J. Andres, Center for Veterinary
Medicine (HFV-128), Food and Drug

Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-1600.
SUPPLEMENTARY INFORMATION: Alpharma,
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed NADA 141-136
that provides for use of approved BIO-
COX" (30 or 60 grams per pound (g/1b)
of salinomycin activity) and BMD® (10,
25, 30, 40, 50, 60, or 75 g/lb bacitracin
methylene disalicylate) Type A
medicated articles to make combination
drug Type C medicated feeds for use in
broiler, roaster, and replacement
(breeder and layer) chickens. The
combination Type C medicated feeds
containing 40 to 60 g/ton salinomycin
and 4 to 50 g/ton bacitracin methylene
disalicylate are used for prevention of
coccidiosis caused by Eimeria tenella, E.
necatrix, E. acervulina, E. maxima, E.
brunetti, and E. mivati, and for
increased rate of weight gain and
improved feed efficiency in roaster and
replacement (breeder and layer)
chickens. The combination Type C
medicated feeds containing 40 to 60 g/
ton salinomycin and 50 g/ton bacitracin
methylene disalicylate are used for the
prevention of coccidiosis caused by E.
tenella, E. necatrix, E. acervulina, E.
maxima, E. brunetti, and E. mivati, and
as an aid in the prevention of necrotic
enteritis caused or complicated by
Clostridium spp. or other organisms
susceptible to bacitracin in broiler,
roaster, and replacement (breeder and
layer) chickens. The combination Type
C medicated feeds containing 40 to 60
g/ton salinomycin and 100 to 200 g/ton
bacitracin methylene disalicylate are
used for the prevention of coccidiosis
caused by E. tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and as an aid in the control
of necrotic enteritis caused or
complicated by Clostridium spp. or
other organisms susceptible to
bacitracin in broiler, roaster, and
replacement (breeder and layer)
chickens. The NADA is approved as of
September 20, 2000, and the regulations
are amended in 21 CFR 558.550 to
reflect the approval. The basis for

approval is discussed in the freedom of
information summary.

In addition, the regulations are
amended in 21 CFR part 556 to add the
previously established ADI’s for total
residues of bacitracin and salinomycin,

and editorially, to reflect current format.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required. o

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 556
Animal drugs, Food.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 556 and 558 are amended as
follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:
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Authority: 21 U.S.C. 342, 360b, 371.

2. Section 556.70 is revised to read as
follows:

§556.70 Bacitracin.

(a) Acceptable daily intake (ADI). The
ADI for total residues of bacitracin is
0.05 milligram per kilogram of body
weight per day.

(b) Tolerances. The tolerance for
residues of bacitracin from zinc
bacitracin or bacitracin methylene
disalicylate in uncooked edible tissues
of cattle, swine, chickens, turkeys,
pheasants, and quail, and in milk and
eggs is 0.5 part per million.

3. Section 556.592 is added to subpart
B to read as follows:

§556.592 Salinomycin.

(a) Acceptable daily intake (ADI). The
ADI for total residues of salinomycin is
0.005 milligram per kilogram of body
weight per day.

(b) [Reserved]

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

2. Section 558.550 is amended by
adding paragraphs (a)(3), (d)(1)(xx), and
(d)(1)(xxi); by redesignating paragraphs
(d)(3)(ii), (d)(3)(iii), and (d)(3)(iv) as
paragraphs (d)(3)(iv), (d)(3)(vi), and
(d)(3)(vii), respectively; and by adding
paragraphs (d)(3)(ii), (d)(3)(iii), and
(d)(3)(v) to read as follows:

§558.550 Salinomycin.

(a) * x %

(3) To 046573 for use as in paragraphs
(D)D), (d)(D)(xvi), (d)(1)(xviii)
through (d)(1)(xxi), and (d)(3)(ii)
through (d)(3)(vii) of this section.

(d) E

(1) * *x %

(xx)(A) Amount per ton. Salinomycin,
40 to 60 grams; and bacitracin
methylene disalicylate, 50 grams.

(B) Indications for use. For the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and as an aid in the
prevention of necrotic enteritis caused
or complicated by Clostridium spp. or
other organisms susceptible to
bacitracin.

(C) Limitations. Feed continuously as
sole ration. Do not feed to laying
chickens. May be fatal if fed to adult
turkeys or to horses. Salinomycin as
provided by 063238; bacitracin
methylene disalicylate as provided by
046573 in § 510.600(c) in this chapter.

(xxi)(A) Amount per ton.
Salinomyecin, 40 to 60 grams; and
bacitracin methylene disalicylate, 100 to
200 grams.

(B) Indications for use. For the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and as an aid in the control
of necrotic enteritis caused or
complicated by Clostridium spp. or
other organisms susceptible to
bacitracin.

(C) Limitations. Feed continuously as
sole ration. To control necrotic enteritis,
start medication at first clinical signs of
disease; vary dosage based on the
severity of infection; administer
continuously for 5 to 7 days or as long
as clinical signs persist, then reduce
bacitracin to prevention level (50 grams
per ton). Do not feed to laying chickens.
May be fatal if fed to adult turkeys or
to horses. Salinomycin as provided by
063238; bacitracin methylene
disalicylate as provided by 046573 in
§510.600(c) in this chapter.

* * * * *

(3] * *x %

(ii) Amount per ton. Salinomycin, 40
to 60 grams, and bacitracin methylene
disalicylate, 4 to 50 grams.

(A) Indications for use. For the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and for increased rate of
weight gain and improved feed
efficiency.

(B) Limitations. Feed continuously as
sole ration. Discontinue use prior to
sexual maturity. Do not feed to laying
chickens. May be fatal if fed to adult
turkeys or to horses. Salinomycin as
provided by 063238; bacitracin
methylene disalicylate as provided by
046573 in § 510.600(c) of this chapter.

(iii) Amount per ton. Salinomycin, 40
to 60 grams, and bacitracin methylene
disalicylate, 50 grams.

(A) Indications for use. For the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and as an aid in the
prevention of necrotic enteritis caused
or complicated by Clostridium spp. or
other organisms susceptible to
bacitracin.

(B) Limitations. Feed continuously as
sole ration. Discontinue use prior to
sexual maturity. Do not feed to laying
chickens. May be fatal if fed to adult
turkeys or to horses. Salinomycin as
provided by 063238; bacitracin
methylene disalicylate as provided by
046573 in § 510.600(c) of this chapter.

* * * * *

(v) Amount per ton. Salinomycin, 40
to 60 grams, and bacitracin methylene
disalicylate, 100 to 200 grams.

(A) Indications for use. For the
prevention of coccidiosis caused by
Eimeria tenella, E. necatrix, E.
acervulina, E. maxima, E. brunetti, and
E. mivati, and as an aid in the control
of necrotic enteritis caused or
complicated by Clostridium spp. or
other organisms susceptible to
bacitracin.

(B) Limitations. Feed continuously as
sole ration. To control necrotic enteritis,
start medication at first clinical signs of
disease; vary dosage based on the
severity of infection; administer
continuously for 5 to 7 days or as long
as clinical signs persist, then reduce
bacitracin to prevention level (50 grams
per ton). Discontinue use prior to sexual
maturity. Do not feed to laying chickens.
May be fatal if fed to adult turkeys or
to horses. Salinomycin as provided by
063238; bacitracin methylene
disalicylate as provided by 046573 in
§510.600(c) of this chapter.

* * * * *

Dated: November 6, 2000.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 00-30327 Filed 11-27-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 25
[TD 8899]

RIN 1545-AW25

Definition of a Qualified Interest in a
Grantor Retained Annuity Trust and a
Grantor Retained Unitrust; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Tuesday, September 5, 2000 (65 FR
53587), relating to the definition of a
qualified interest under section 2702 of
the Internal Revenue Code.

DATES: This correction is effective
September 5, 2000.

FOR FURTHER INFORMATION CONTACT:
James F. Hogan (202) 622—3090 (not a
toll-free number).
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SUPPLEMENTARY INFORMATION:

Background

The final regulations that are subject
of these corrections are under section
2702 of the Internal Revenue Code.

Need for Correction

As published, final regulations (TD
8899) contain errors that may prove to
be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8899), which were
the subject of FR Doc. 00-22544, is
corrected as follows:

§25.2702-3 [Corrected]

1. On page 53589, column 1,
§ 25.2702-3(b)(3), the paragraph
heading ““Payment of annuity amount.”
is corrected to read ‘““Period for payment
of annuity amount.”.

2. On page 53589, column 1,
§25.2702-3(b)(4), first sentence, the
language “An annuity amount payable
based on the anniversary date of the
creation of the trust must be paid by the
anniversary date.” is corrected to read
“An annuity amount payable based on
the anniversary date of the creation of
the trust must be paid no later than 105
days after the anniversary date.”.

3. On page 53589, column 2,
§ 25.2702-3(c)(3), the paragraph heading
“Payment of unitrust amount.” is
corrected to read “Period for payment of
unitrust amount.”.

4. On page 53589, column 2,
§25.2702-3(c)(4), first sentence, “A
unitrust amount payable based on the
anniversary date of the creation of the
trust must be paid by the anniversary
date.” is corrected to read “A unitrust
amount payable based on the
anniversary date of the creation of the
trust must be paid no later than 105
days after the anniversary date.”.

Cynthia E. Grigsby,

Chief, Regulations Unit, Office of Special
Counsel (Modernization & Strategic
Planning).

[FR Doc. 00-30265 Filed 11-27-00; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX-130-1-7473a; FRL-6907-8]

Approval and Promulgation of
Implementation Plans; Texas; Excess
Emissions During Startup, Shutdown,
Malfunction and Maintenance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action on revisions to the Texas State
Implementation Plan (SIP). These
revisions concern 30 TAC, Chapter 101,
General Air Quality Rules, General
Rules, specifically, the reporting and
recordkeeping requirements for excess
emissions resulting from Startup,
Shutdown, Malfunction, and
Maintenance (SSM) episodes. The EPA
is approving these revisions to regulate
excess emissions in accordance with the
requirements of the Federal Clean Air
Act (the Act) and EPA’s policy on
excess emissions.

DATES: This rule is effective on January
29, 2001 without further notice, unless
EPA receives adverse comment by
December 28, 2000. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section (6PD-L), at the EPA Region 6
Office listed below. Copies of
documents relevant to this action are
available for public inspection during
normal business hours at the following
locations. Anyone wanting to examine
these documents should make an
appointment with the appropriate office
at least two working days in advance.
Environmental Protection Agency,
Region 6, Air Planning Section (6PD-
L), 1445 Ross Avenue, Dallas, Texas
75202-2733
Texas Natural Resource Conservation
Commission, Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, P.E., Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665—6691.

SUPPLEMENTARY INFORMATION:

Table of Contents
1. What action is EPA taking?

2. Where can I find EPA policies on excess
emission during SSM?

. Is there a difference between EPA’s old
policy on excess emission and the new
policy?

4. What does the new policy say?

5. What does the current Texas approved SIP
rule say about excess emission during
SSM?

6. What are advantages of the new Texas rule

revision?

What is a Reportable Quantity?

8. What does a source do if its excess
emission during SSM is less than RQ?

9. Who has to report an excess emission
during SSM?

10. Do minor sources have to report excess
emission during SSM?

11. What areas in Texas will this rule affect?

12. What is a State Implementation Plan?

13. What is the Federal approval process for
a SIP?

14. What does Federal approval of a SIP
mean to me?

w

N

It} 9

Throughout this document “we,” “us,
and “our” means EPA.

1. What Action Is EPA Taking?

On July 31, 2000, George W. Bush, the
Governor of Texas submitted the Texas
30 TAC Chapter 101, General Air
Quality Rules, General Rules, as a
revision to the existing Texas SIP. Texas
specifically submitted revisions to
sections 101.01 concerning Definitions;
101.06 concerning Upset Reporting and
Recordkeeping Requirements; 101.07
concerning Maintenance, Startup and
Shutdown Reporting, Recordkeeping
and Operational Requirements; and
101.11 concerning Demonstrations.

In this document, we are approving
these revisions to the Texas SIP. For
more information on the SIP revision
and our evaluation, please refer to our
Technical Support Document (TSD)
dated October 2000.

2. Where Can I Find EPA Policies on
Excess Emission During SSM?

You can find our policies on excess
emissions during SSM in the following
documents: (1) Memoranda from
Kathleen Bennett, formerly Assistant
Administrator for Air, Noise and
Radiation dated September 28, 1982,
and February 15, 1983 (the Bennett
Memo—old policy), and (2)
Memorandum from Steven A. Herman,
Assistant Administrator for Enforcement
and Compliance Assurance, dated
September 20, 1999 (the Herman
Memo—new policy). The Herman
Memo supplements the Bennett Memo.
Our TSD dated October 2000, contains
both of these documents.
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3. Is There a Difference Between EPA’s
Old Policy on Excess Emission and the
New Policy?

No, there is not a significant
difference between EPA’s old policy and
the new policy on excess emission. The
new policy on excess emission during
SSM episodes supplements and
reaffirms the old policy. As in the old
policy, we reiterate that, under the Act,
all excess emissions during SSM
episodes are violations of applicable
emission limitations. However, we
believe it would be inequitable to
penalize a source for occurrences
beyond the company’s control. A source
has the burden of proving that the
excess emissions were due to
circumstances entirely beyond the
control of the operator or the owner.

For a review of the Herman Memo
and Bennett Memo, please refer to our
TSD dated October, 2000.

4. What Does the New Policy Say?

The new policy discusses our intent
to generally treat excess emissions of
lead and sulfur dioxide differently from
those of other pollutants. See pages 1
and 2 of the attachment to the Herman
Memo. The new policy specifies a list
of objective criteria that a source with
excess emissions should meet in order
for the source to avoid potential
enforcement action. See pages 3, and 4
of the attachment to the Herman Memo.
The new policy also contains
suggestions for creating source category
specific rules concerning excess
emission during startup and shutdown
that will comply with the Act. See pages
5 and 6 of Attachment to the Herman
Memo.

5. What Does the Current Texas
Approved SIP Rule Say About Excess
Emission During SSM?

We approved the current SIP rule, for
Texas, on excess emissions during SSM
episodes in the Federal Register (37 FR
10895) dated May 31, 1972. Since that
time, Texas has adopted revisions to its
rule on excess emissions, but those
revisions have never been approved in
the SIP. Section 101.06 of the approved
SIP rule says that, a source must report
its “major” upset condition with
excessive emissions to the local air
pollution control agency or the
Executive Director. However, the
approved SIP rule did not specify what
constituted a “major”’ upset condition.

6. What Are Advantages of the New
Texas Rule Revision?

The revisions to Chapter 101, General
Air Quality Rules, General Rules will
have the following advantages by: (1)
Streamlining paper work and resources,

(2) assisting enforcement in focusing on
major and more frequent upsets, (3)
making reporting criteria more
consistent among various media (air and
hazardous waste programs), and (4)
adopting the burden of proof criteria
similar to those listed in the Herman
Memo of September 20, 1999.

7. What Is a Reportable Quantity?

Reportable Quantity (RQ) is a
threshold limit below which a source
does not have to report its excess
emission to the TNRCC. In this rule
when a source exceeds an emission
limitation by so many pounds of an
individual air contaminant or so many
pounds of mixtures of air contaminants,
the source will have to report its excess
emissions to the TNRCC. We have
adopted and used the RQ concept in the
40 CFR parts 355 and 370 (63 FR 31267,
dated June 8, 1998), Emergency
Planning and Community Right-To-
Know Act (EPCRA), and in the Table
302.4 of 40 CFR Chapter 1 (July 1, 1997
Edition), the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), in the past. Therefore, use of
RQ as a gauge or baseline default value
for reporting emissions or discharges is
not a new regulatory idea.

8. What Does a Source Do If Its Excess
Emission During SSM Is Less Than RQ?

If excess emission during an SSM
episode is less than RQ), the source does
not have to report that particular excess
emission to the TNRCC. The source that
experiences an excess emission less
than RQ will still have to maintain
information about such excess
emissions and make the information
available to the State and EPA during
inspections or upon request.

9. Who Has To Report an Excess
Emission During SSM?

All sources that experience an excess
emission equal to or greater than RQ,
during an SSM episode, need to report
their excess emissions. This rule does
not exempt a small source from
reporting its excess emission during an
SSM episode, if the excess emission
equals or exceeds the RQ limit.

10. Do Minor Sources Have To Report
Their Excess Emission During SSM?

Yes, minor sources have to report
their excess emission during an SSM
episode. Synthetic minor sources have
to report their excess emission during
SSM episodes, too. Reporting excess
emissions has to do with the amount of
RQ, and has nothing to do with the size
(minor, synthetic minor, or major) of a

facility or the source category/type of
facility.

11. What Is a State Implementation
Plan?

Section 110 of the Act requires States
to develop air pollution regulations and
control strategies to ensure that State air
quality meets the NAAQS that EPA has
established. Under section 109 of the
Act, EPA established the NAAQS to
protect public health. The NAAQS
address six criteria pollutants. These
criteria pollutants are: Carbon
monoxide, nitrogen dioxide, ozone,
lead, particulate matter, and sulfur
dioxide.

Each State must submit these
regulations and control strategies to us
for approval and incorporation into the
federally enforceable SIP. Each State has
a SIP designed to protect air quality.
These SIPs can be extensive, containing
State regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

12. What Is the Federal Approval
Process for a SIP?

When a State wants to incorporate its
regulations into the federally
enforceable SIP, the State must formally
adopt the regulations and control
strategies consistent with State and
Federal requirements. This process
includes a public notice, a public
hearing, a public comment period, and
a formal adoption by a state-authorized
rule making body.

Once a State adopts a rule, regulation,
or control strategy, the State may submit
the adopted provisions to us and request
that we include these provisions in the
federally enforceable SIP. We must then
decide on an appropriate Federal action,
provide public notice on this action,
and seek additional public comment
regarding this action. If we receive
adverse comments, we must address
them prior to a final action.

Under section 110 of the Act, when
we approve all State regulations and
supporting information, those State
regulations and supporting information
become a part of the federally approved
SIP. You can find records of these SIP
actions in the Code of Federal
Regulations at Title 40, part 52, entitled
“Approval and Promulgation of
Implementation Plans.”” The actual State
regulations that we approved are not
reproduced in their entirety in the CFR
but are “incorporated by reference,”
which means that we have approved a
given State regulation with a specific
effective date.



70794 Federal Register/Vol. 65,

No. 229/ Tuesday, November 28, 2000/Rules and Regulations

13. What Does Federal Approval of a
SIP Mean to Me?

A State may enforce State regulations
before and after we incorporate those
regulations into a federally approved
SIP. After we incorporate those
regulations into a federally approved
SIP, both EPA and the public may also
take enforcement action against
violators of these regulations.

14. What Areas in Texas Will These
Rules Affect?

These rule revisions will affect the
entire State of Texas and is not specific
to a certain area or part of the State. If
you are in Texas, you need to refer to
these rules to find out if and how these
rules will affect you.

Final Action

The EPA is publishing this rule
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comments.
However, in the “Proposed Rules”
section of today’s Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are received. This
rule will be effective on January 29,
2001 without further notice unless we
receive adverse comment by December
28, 2000. If EPA receives adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ““significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. This proposed action merely
approves state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the Regional

Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). For the same
reason, this proposed rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This proposed
rule will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The proposed
rule does not involve special
consideration of environmental justice

related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this
proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: November 15, 2000.

Jerry Clifford,

Acting Regional Administrator, Region 6.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

2.1In §52.2270 the table in paragraph
(c) is amended under Chapter 101 by:

a. Revising the heading immediately
above the entry for section 101.1 to read
“Chapter 101—General Air Quality
Rules, Subchapter A—General Rules.”

b. Revising the entries for sections
101.1, 101.6, 101.7, and 101.11.

The revisions read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %

EPA APPROVED REGULATIONS IN THE TEXAS SIP

State citation

Title/Subject

State adop-
tion date

EPA citation date

Explanation

Chapter 101—General Air Quality Rules
Subchapter A—General Rules

Section 101.1

06/29/2000 11/28/00 65 FR 70794

Reportable Quantity and Report-
able Upset only.
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EPA APPROVED REGULATIONS IN THE TEXAS SIP—Continued

State adop-

State citation Title/Subject tion date EPA citation date Explanation
* * * * * * *
Section 101.6 .........c...... Upset reporting and recordkeeping  06/29/2000 11/28/00 65 FR 70794 .....
requirements.
Section 101.7 ......ccceeenes Maintenance, startup and shutdown  06/29/2000 11/28/00 65 FR 70794 .....
reporting, recordkeeping and
operational requirements.
* * * * * * *
Section 101.11 ............... Demonstrations ............cccevevennnne 06/29/2000 11/28/00 65 FR 70794 .....
* * * * * * *

[FR Doc. 00-30107 Filed 11-27-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 210-0266; FRL-6908-3]

California State Implementation Plan
Revision, San Diego County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Removal of a direct final rule
paragraph.

SUMMARY: Due to an adverse comment,
EPA is removing a paragraph included
in a direct final rule approving revisions
to the California State Implementation
Plan. EPA published the direct final rule
on September 18, 2000 (65 FR 56251),
approving a rule revision from the San
Diego County Air Pollution Control
District (SDCAPCD). As stated in that
Federal Register document, if adverse
or critical comments were received by
October 18, 2000, the rule would not
take effect and timely notice would be
published in the Federal Register.
However, EPA did not publsh the
withdrawal before the effective date of
the rule and is, therefore, removing a
paragraph added by that rule. EPA has
received adverse comments on that
direct final rule and may address these
comments in a final action within the
near future. EPA will not institute a
second comment period on this future
final action.

DATES: 40 CFR 52.220(c)(255)(i)(F)(1)
published at 65 FR 56251 is removed as
of November 28, 2000.

FOR FURTHER INFORMATION CONTACT:
Jerald S. Wamsley, Rulemaking Office
(AIR—4), Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1226.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section of
the September 18, 2000 Federal Register
(65 FR 56251), and in the proposed rule
located in the proposed rule section of
the September 18, 2000 Federal Register
(65 FR 56278).

EPA received an adverse comment
concerning SDCAPCD Rule 67.11—
Wood Products Coating Operations and
the addition of 40 CFR
52.220(c)(255)(1)(F)(1). Prior to the close
of the comment period, SDCAPCD
requested that we withdraw our direct
final approval action on the rule.
Consequently, we are removing only the
portion of the direct final rule published
at 65 FR 56251 concerning SDCAPCD
Rule 67.11. Today’s action does not
affect our other direct final rulemaking
action approving Bay Area Air Quality
Management District Rule 8—11—Metal
container, Metal Closure, and Metal Coil
Coating.

To conclude, 40 CFR
52.220(c)(255)(i)(F)(1) published at 65
FR 56251 is removed as of November
28, 2000.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 1, 2000.

Felicia Marcus,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
Subpart F—California

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 52.220 is amended by
removing and reserving paragraph
(c)(255)()(F).

[FR Doc. 00-30115 Filed 11-27-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-6906-4]

RIN 2060-Al41

Protection of Stratospheric Ozone:
Incorporation of Clean Air Act
Amendments for Reductions in Class |,
Group VI Controlled Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: With this action, EPA is
taking direct final action on the
accelerated phaseout regulations that
govern the production, import, export,
transformation and destruction of
substances that deplete the ozone layer
under the authority of Title VI of the
Clean Air Act Amendments of 1990
(CAA or the Act). We are undertaking
these revisions to implement recent
changes (Oct. 21, 1998) to the CAA,
which direct EPA to conform the U.S.
methyl bromide phasedown schedule to
the schedule for industrialized nations
under the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol). Specifically, today’s
amendments reflect the Protocol’s
reductions in the production and
consumption of class I, Group VI
controlled substances (methyl bromide)
for the 2001 calendar year and
subsequent calendar years, as follows:
beginning January 1, 2001, a 50 percent
reduction in baseline levels; beginning
January 1, 2003, a 70 percent reduction
in baseline levels; and, beginning
January 1, 2005, the complete phaseout
of class I, Group VI controlled
substances.
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DATES: This rule will become effective
on January 29, 2001 without further
notice unless the Agency receives
adverse comment by December 28,
2000. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Comments on this
rulemaking should be submitted in
duplicate (two copies) to: Air Docket
No. A-2000-24, U.S. Environmental
Protection Agency, 2000 Pennsylvania
Ave., NW, Room M-1500, Washington,
D.C. 20460.

Materials relevant to this rulemaking
are contained in Public Docket No. A—
2000-24. The docket is located in room
M-1500, Waterside Mall (Ground
Floor), at the above address. The
materials may be inspected from 8 am
until 5:30 pm, Monday through Friday.
We may charge a reasonable fee for
copying docket materials.

FOR FURTHER INFORMATION CONTACT: The
Stratospheric Ozone Information
Hotline at 1-800-296-1996 between the
hours of 10 am and 4 pm Eastern
Standard Time, or Amber Moreen, U.S.
Environmental Protection Agency,
Stratospheric Protection Division
(6205]), 401 M Street, S.W., Washington,
D.C., 20460, (202) 564—9295.
SUPPLEMENTARY INFORMATION: We are
revising the methyl bromide phaseout
regulation as a direct final rule without
prior proposal because we view these
revisions, directly mandated by the
statutory language established by
Congress, as noncontroversial and
anticipate no adverse comments.
However, in the “Proposed Rules”
section of today’s Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to update the methyl bromide
phaseout schedule if adverse comments
are filed. This rule will be effective on
January 29, 2001 without further notice
unless we receive adverse comment by
December 28, 2000. If EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting on these
revisions to part 82 subpart A should do
so at this time. EPA reiterates that the
phasedown and phaseout levels and
dates are statutorily required, and that it
therefore has no discretion to alter the
schedule.

Recognizing the expressed intent of
Congress in recent changes to the CAA

to include certain types of exemptions,
the preamble to today’s direct final rule
also notifies the public of our intent to
propose future rulemakings concerning
quarantine and preshipment
exemptions, as well as the post-
phaseout critical and emergency use
exemptions.
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I. What Is the Legislative and
Regulatory Background of the Phaseout
Regulations for Ozone-Depleting
Substances?

The current regulatory requirements
of the Stratospheric Ozone Protection
Program that limit production and
consumption of ozone-depleting
substances were promulgated by the
Environmental Protection Agency (EPA
or the Agency) in the Federal Register
on December 20, 1994 (59 FR 65478),
May 10, 1995 (60 FR 24970), August 4,
1998 (63 FR 41625), and October 5, 1998
(63 FR 53290). The regulatory program
was originally published in the Federal
Register on August 12, 1988 (53 FR
30566), in response to the 1987 signing,
by the U.S. and other countries, of the
Montreal Protocol on Substances that
Deplete the Ozone Layer (Protocol).?

The requirements contained in the
final rules published in the Federal
Register on December 20, 1994 and May
10, 1995 establish an Allowance
Program. The Allowance Program and
its history are described in the notice of
proposed rulemaking published in the
Federal Register on November 10, 1994
(59 FR 56276). The control and the
phaseout of the production and
consumption of class I ozone-depleting
substances as required under the
Protocol and the CAA are accomplished
through the Allowance Program.

In developing the Allowance Program,
we collected information on the
amounts of ozone-depleting substances
produced, imported, exported,
transformed and destroyed within the
U.S. for specific baseline years for
specific chemicals. This information
was used to establish the U.S.
production and consumption ceilings
for these chemicals. The data were also
used to assign company-specific
production and import rights to
companies that were in most cases
producing or importing during the
specific year of data collection. These
production or import rights are called
“allowances.” Due to the complete
phaseout of many of the ozone-
depleting chemicals, the quantities of
allowances granted to companies for
those chemicals were gradually reduced
and eventually eliminated. Production
allowances and consumption
allowances continue to exist for only
one specific class I controlled ozone-
depleting substance—methyl bromide.

1Several revisions to the original 1988 rule were
issued on the following dates: February 9, 1989 (54
FR 6376), April 3, 1989 (54 FR 13502), July 5, 1989
(54 FR 28062), July 12, 1989 (54 FR 29337),
February 13, 1990 (55 FR 5005), June 15, 1990 (55
FR 24490) and June 22, 1990 (55 FR 25812) July 30,
1992 (57 FR 33754), and December 10, 1993 (58 FR
65018).
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All other production or consumption of
class I controlled substances is
prohibited under the Protocol and the
CAA, but for a few narrow exemptions.

In the context of the regulatory
program, the use of the term
consumption may be misleading.
Consumption does not mean the “use”
of a controlled substance, but rather is
defined as the formula: production +
imports—exports, of controlled
substances (Article 1 of the Protocol and
Section 601 of the CAA). Class I
controlled substances that were
produced or imported through the
expenditure of allowances prior to their
phaseout date can continue to be used
by industry and the public after that
specific chemical’s phaseout under
these regulations, unless otherwise
precluded under separate regulations.

The specific names and chemical
formulas for the class I controlled
ozone-depleting substances are in
Appendix A and Appendix F in Subpart
A of 40 CFR Part 82. The specific names
and chemical formulas for the class II
controlled ozone-depleting substances
are in Appendix B and Appendix F in
Subpart A.

Although the regulations phased out
the production and consumption of
class I, Group II substances (halons) on
January 1, 1994, and all other class I
controlled substances (except methyl
bromide) on January 1, 1996, a very
limited number of exemptions exist,
consistent with U.S. obligations under
the Protocol. The regulations allow for
the manufacture of phased-out class I
controlled substances, provided the
substances are either transformed, or
destroyed (40 CFR 82.4(b)). They also
allow limited manufacture if the
substances are (1) exported to countries
operating under Article 5 of the Protocol
or (2) produced for essential uses as
authorized by the Protocol and the
regulations. Limited exceptions to the
ban on the import of phased-out class I
controlled substances also exist if the
substances are: (1) previously used, (2)
imported for essential uses as
authorized by the Protocol and the
regulations, (3) imported for destruction
or transformation only, or (4) a
transhipment or a heel (a small amount
of controlled substance remaining in a
container after discharge) (40 CFR
82.4(d), 82.13(g)(2)).

II. What Is Methyl Bromide?

Methyl bromide is an odorless and
colorless gas used in the U.S. and
throughout the world as a fumigant.
Methyl bromide, which is toxic to living
things, is used in many different
situations to control a variety of pests,
such as: insects, weeds, pathogens, and

nematodes. Additional characteristics
and details about the uses of methyl
bromide, as well as information on the
basis for listing methyl bromide as a
class I substance, can be found in the
proposed rule published in the Federal
Register on March 18, 1993 (58 FR
15014) and the final rule published in
the Federal Register on December 10,
1993 (58 FR 65018). Updated
information on methyl bromide can be
found at the following sites of the World
Wide Web: www.epa.gov/ozone/mbr/
and www.teap.org or by contacting the
Stratospheric Ozone Protection Hotline
at 1-800-296—1996.

III. What Is the Regulatory Background
Relating Specifically to Methyl
Bromide?

The Parties to the Protocol established
a freeze in the level of methyl bromide
production and consumption for
industrialized countries at the 1992
Meeting in Copenhagen. The Parties
agreed that each industrialized
country’s level of methyl bromide
production and consumption in 1991
should be the baseline for establishing
the freeze. EPA published a final rule in
the Federal Register on December 10,
1993, listing methyl bromide as a class
I, Group VI controlled substance,
freezing U.S. production and
consumption at this 1991 level, and, in
§82.7 of the rule, setting forth the
percentage of baseline allowances for
methyl bromide granted to companies in
each control period (each calendar year)
until the year 2001 (58 FR 65018).
Consistent with the CAA requirements
for newly listed class I ozone-depleting
substances, this rule established a 2001
phaseout for methyl bromide. In the rule
published in the Federal Register on
December 30, 1993 (58 FR 69235), we
established baseline methyl bromide
production and consumption
allowances for specific companies in
§82.5 and §82.6.

At their 1997 meeting, the Parties
agreed to establish the phaseout
schedule for methyl bromide in
industrialized countries. The U.S.
Congress followed by amending the
CAA (in Oct. 1998) to direct EPA to
promulgate regulations reflecting the
Protocol phaseout date of 2005, with
interim phasedown steps in 1999, 2001,
and 2003. EPA promulgated a regulation
that was published in the Federal
Register on June 1, 1999 (64 FR 29240),
instituting the initial interim reduction
of 25 percent in the production and
import 2 of methyl bromide for the 1999

2The formula for “consumption” is production +
import—export. Because “‘consumption”

and 2000 control periods. Currently, we
grant 75 percent of the 1991 baseline
methyl bromide allowances for each
control period until 2001.

We expect to publish a proposed rule
adding exemptions for production and
import of quantities of methyl bromide
that are used for quarantine and
preshipment in late 2000. That proposal
may also include a proposed ban on
trade of methyl bromide with non-
Parties to the Protocol, as decided by the
Parties in 1997.

IV. How Is EPA Phasing Out Methyl
Bromide?

a. What Does the Protocol Say About the
Phaseout of Methyl Bromide?

As stated in Section I of this
preamble, the U.S. was one of the
original signatories to the Protocol. The
U.S. ratified the Protocol on April 21,
1988. Today’s amendment is designed
to complete implementation of article
2H of the Protocol. Paragraphs 3 through
5 establish the remaining phaseout
schedule for methyl bromide:

3. Each Party shall ensure that for the
twelve-month period commencing on 1
January 2001, and in the twelve-month
period thereafter, its calculated level of
consumption of the controlled substance in
Annex E does not exceed, annually, fifty
percent of its calculated level of consumption
in 1991. Each Party producing the substance
shall, for the same periods, ensure that its
calculated level of production of the
substance does not exceed, annually, fifty
percent of its calculated level of production
in 1991 * * *

4. Each Party shall ensure that for the
twelve-month period commencing on 1
January 2003, and in the twelve-month
period thereafter, its calculated level of
consumption of the controlled substance in
Annex E does not exceed, annually, thirty
percent of its calculated level of consumption
in 1991. Each Party producing the substance
shall, for the same periods, ensure that its
calculated level of production of the
substance does not exceed, annually, thirty
percent of its calculated level of production
in 1991 * * *

5. Each Party shall ensure that for the
twelve-month period commencing on 1
January 2005, and in each twelve-month
period thereafter, its calculated level of
consumption of the controlled substance in
Annex E does not exceed zero. Each Party
producing the substance shall, for the same
periods, ensure that its calculated level of
production of the substance does not exceed
zero * * ¥

Thus, Article 2H establishes obligations
for the U.S. to reduce and eventually
phase out its production and import of

encompasses ‘‘production and import”,
consumption is included by reference.
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methyl bromide 3, apart from
exemptions discussed later in this
preamble and quantities of methyl
bromide used for quarantine and
preshipment uses.

b. What Is the Legal Authority for
Phasing Out Methyl Bromide?

In response to ratification of the
Protocol, Congress enacted, and
President Bush signed into law, the
Clean Air Act Amendments of 1990
(CAA or the Act) that included Title VI
on Stratospheric Ozone Protection. As
mentioned in section III of this
preamble, Congress amended Title VI of
the CAA with Section 764 of the 1999
Omnibus Consolidated Emergency
Supplemental Appropriations Act
(Public Law No. 105—-277; October 21,
1998), directing EPA to reflect in its
regulations the Protocol’s most recent
phasedown schedule for methyl
bromide, and providing authority to
create certain types of exemptions.

Today’s amendments are designed to
ensure that the U.S. meets its
obligations under the Protocol and the
CAA. Section 764(a) of the 1999
Omnibus Consolidated Emergency
Supplemental Appropriations Act
(Public Law No. 105—-277; October 21,
1998) requires EPA to bring the
schedule for the phaseout of methyl
bromide into accordance with the
Protocol. Specifically, the amendments
direct EPA to:

* * * not terminate production of methyl
bromide prior to January 1, 2005. The
Administrator shall promulgate rules for
reductions in, and terminate the production,
importation, and consumption of, methyl
bromide under a schedule that is in
accordance with, but not more stringent than,
the phaseout schedule of the Montreal
Protocol Treaty as in effect on the date of the
enactment of this subsection.

This language, which amends Section
604 of the CAA, adding a new paragraph
(h), requires us to extend the timeline
for the phasedown in § 82.7 so that it is
in accordance with the current
phasedown schedule under the
Protocol. Thus, we are changing the
phaseout date from January 1, 2001 to
January 1, 2005.

EPA derives its authority for today’s
action from Section 604(h) of the Act.

c. What Are Today’s Phasedown
Changes?

In accordance with the Protocol’s
methyl bromide phaseout schedule, we
are changing the percentage of baseline

3 The formula for “consumption” is production +
import — export. Because “‘consumption”
encompasses ‘‘production and import”, phasing out
“production and import”, in effect, also phases out
consumption.

allowances for class I, Group VI
substances granted in § 82.7. We are
granting the following allowances to the
companies listed in § 82.5 and § 82.6 for
methyl bromide: 50 percent of baseline
production and consumption
allowances for 2001 and 2002; 30
percent of baseline production and
consumption allowances for 2003 and
2004; and 0 percent of baseline
production and consumption
allowances beginning January 1, 2005.

V. What Are the Additional Changes
Necessary To Facilitate the New
Phaseout Schedule?

Many sections of Part 82 of the
current regulations contain the original
methyl bromide phaseout date, January
1, 2001. To update the regulations, we
are changing many instances of
“January 1, 2001,” when referencing
methyl bromide, to “January 1, 2005.”
In addition, in adding Group VI
controlled substances to 82.4(b), we are
providing for the production of methyl
bromide past the phaseout date using
Article 5 allowances.

VI. Are the Existing Regulations Being
Amended To Reflect the Critical and
Emergency Use Provisions (§ 82.3
(Definitions) and § 82.7)?

a. What Exemptions Does the Montreal
Protocol Provide Beginning in 20057

Because the CAA, by requiring
consistency with the Montreal Protocol,
does not allow these exemptions to be
available until the complete phaseout in
2005, they cannot be utilized during the
required interim phasedown period
between now and December 31, 2004.
Today, we are creating two reserved
sections in the regulations, at § 82.4 (v)
for critical use exemptions and at § 82.4
(w) for emergency use exemptions.
Beyond reserving these sections, EPA is
not amending Part 82 by adding the
processes for these exemptions at this
time. Because we are not adding the
processes at this time, we are not
requesting comment on these
exemptions at this time. EPA intends to
publish a proposal for a submittal
process, timing, and the procedures by
which the U.S. government would make
determinations for both exemptions in a
future notice and comment rulemaking.
Any unsolicited comments addressing
the critical and emergency use
exemptions will be addressed in
relation to that future proposal.

b. What Is the Montreal Protocol
Authority for Granting a Critical Use
Exemption After the Phaseout?

In recognition that substitutes may
not be available by 2005 for certain

important methyl bromide uses, the
Protocol provides an exemption in
Article 2H, paragraph 5 for critical uses.

Each Party shall ensure that for the twelve-
month period commencing on 1 January
2005, and in each twelve-month period
thereafter, its calculated level of
consumption of the controlled substance in
Annex E does not exceed zero * * * This
paragraph will apply save to the extent that
the Parties decide to permit the level of
production or consumption that is necessary
to satisfy uses agreed by them to be critical
uses.

While not specifying which uses
might be “critical,” the Parties
established criteria and some procedural
steps for determining whether a specific
use should be approved as critical at
their Ninth Meeting (1997) in Decision
IX/6. Apart from quantities used for
quarantine or preshipment, and limited
production for export to Article 5
countries, production and import of
methyl bromide are only permitted past
January 1, 2005 for those uses approved
under Decisions IX/6 or IX/7.

In Decision IX/6, the Parties agreed as
follows:

(a) That a use of methyl bromide should
qualify as ‘critical’ only if the nominating
Party determines that:

(i) The specific use is critical because the
lack of availability of methyl bromide for that
use would result in a significant market
disruption; and

(ii) There are no technically and
economically feasible alternatives or
substitutes available to the user that are
acceptable from the standpoint of
environment and health and are suitable to
the crops and circumstances of the
nomination * * *

Under paragraph 1(a), a Party
nominating a specific use as being
critical in its submission to the Protocol
Parties must determine both that the
unavailability of methyl bromide for
this use would result in a significant
market disruption and that there is a
lack of acceptable and suitable
alternatives. The Decision goes on to
specify:

(b) That production and consumption, if
any, of methyl bromide for a critical use
should be permitted only if:

(i) All technically and economically
feasible steps have been taken to minimize
the critical use and any associated emission
of methyl bromide;

(ii) Methyl bromide is not available in
sufficient quantity and quality from existing
stocks of banked or recycled methyl bromide,
also bearing in mind the developing
countries’ need for methyl bromide;

(iii) It is demonstrated that an appropriate
effort is being made to evaluate,
commercialize and secure national regulatory
approval of alternatives and substitutes
* * * Non-Article 5 Parties must
demonstrate that research programmes are in
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place to develop and deploy alternatives and
substitutes * * *

The above paragraph of Decision IX/6
requires that a nomination further
demonstrate to the Parties that the use
of methyl bromide is minimized, that
methyl bromide is not available through
means other than production, and that
alternatives are actively being pursued.

Paragraph (2) of Decision IX/6
requests the Technology and Economic
Assessment Panel (TEAP) to evaluate
the nominations according to the
criteria in paragraphs 1(a)(ii) and 1(b).
In essence, 1(a)(ii) and 1(b) direct TEAP
to evaluate a proposed exemption
according to:

(1) The availability of, as well as
efforts to find, receive approval of, and
market, alternatives for that particular
use;

(2) Efforts to minimize use and
emissions; and,

(3) The potential for meeting that
need through banked or recycled methyl
bromide.

c. What Is the CAA Legal Authority for
Implementing the Critical Use
Exemption?

Any critical use exemption must
comply with the provisions of the CAA.
Section 604(d)(6), added by Section 764
of the 1999 Omnibus Consolidated and
Emergency Supplemental
Appropriations Act (Public Law No.
105—277; October 21, 1998), states that:

To the extent consistent with the Montreal
Protocol, the Administrator, after notice and
the opportunity for public comment, and
after consultation with other departments or
institutions of the Federal Government
having regulatory authority related to methyl
bromide, including the Secretary of
Agriculture, may exempt the production,
importation, and consumption of methyl
bromide for critical uses.

With this most recent amendment to the
CAA, Congress authorizes EPA to
provide critical use exemptions.
Furthermore, by requiring consistency
with the Protocol, Congress obligates
EPA to provide these exemptions only
according to the timeframe specified in
the Protocol (after January 1, 2005) and
only (as specified in Article 2H,
Paragraph 5) “to the extent that the
Parties decide to permit the level of
production or consumption that is
necessary to satisfy uses agreed by them
to be critical uses.”

d. How Will the U.S. Incorporate the
Critical Use Exemption?

Consistent with the Montreal Protocol
and Congress’s recent addition to the
CAA, the critical use exemption cannot
apply until the complete phaseout, in
2005. The Protocol, as explained in “a”

and “b” of this section, specifies in
Paragraph 5 of Article 2H that,
“commencing on 1 January 2005 * * *
[the phaseout] will apply save to the
extent that the Parties decide to permit
the level of production or consumption
that is necessary to satisfy uses agreed
by them to be critical uses.” The CAA,
as described in “b” above, requires this
schedule by providing the critical use
exemption ““to the extent consistent
with the Montreal Protocol.” Thus, we
are not delineating specifics related to
this exemption in today’s action.
However, we intend to permit limited
continued production for critical uses
agreed to by the Parties to the Protocol
for the period after January 2005.

We are reserving a section of the
regulation for a future rulemaking to
incorporate the critical use provisions
from the Protocol and the CAA into our
domestic allowance program. We plan
to propose in a future rulemaking the
creation of a new class of exemptions
that may be referred to as “critical use
allowances.” In that future rulemaking,
we plan to propose details related to
critical use exemption procedures and
criteria, as well as request nominations
for critical uses needed beyond 2005.
The details of the critical use exemption
have yet to be defined. We plan to hold
stakeholder meetings in the near future
to solicit ideas in developing a proposal
for the implementation of a streamlined
critical use exemption process in
accordance with U.S. obligations under
the Protocol and consistent with CAA
requirements.

The economic and geographical issues
that are unique to methyl bromide and
its applications will be considered as we
develop the details of the exemption
program, including the submittal
process, timing, and the procedures we
will use in making determinations for
this exemption. The process for
obtaining a critical use exemption could
resemble the process used for essential
use exemptions for other Class I ozone-
depleting substances like CFCs
(Decision IV/25; 58 FR 6786, 29410,
53722). However, because of the
economic and geographical issues
unique to methyl bromide and its
applications, it is possible that the
critical use exemption process could
also vary significantly from the essential
use process.

e. What Is the Protocol Authority for
Granting an Emergency Use Exemption?

As discussed above, the Parties also
established the emergency use
exemption for methyl bromide at their
Ninth Meeting (Decision IX/7). Decision
IX/7 allows the Parties to consume,

* * *in response to an emergency event
* * * quantities not exceeding 20 tonnes of
methyl bromide. The Secretariat and the
Technology and Economic Assessment Panel
will evaluate the use according to the ‘critical
methyl bromide use’ criteria and present this
information to the next meeting of the Parties
for review and appropriate guidance on
future such emergencies, including whether
or not the figure of 20 tonnes is appropriate.
As can be seen from the language of
Decision IX/7, the emergency use exemption
is essentially an abbreviated critical use
process allowing limited consumption of
methyl bromide in response to an emergency.
Because Article 2H does not contemplate
consumption for critical uses prior to the
complete phaseout in 2005, neither the
critical use exemption nor its abbreviated
form—the emergency use exemption—will be
available until that date. Each emergency use
will be evaluated by the Parties after its
occurrence. EPA plans to provide details of
an emergency use process in the same future
proposal addressing the complete critical use
process.

f. What Is the CAA Legal Authority for
Implementing the Emergency Use
Exemption?

While this exemption is not explicitly
included as a separate item in the most
recent Congressional changes to the
CAA [Section 764 of the 1999 Omnibus
Consolidated Emergency Supplemental
Appropriations Act (Public Law No.
105-277)], we believe that Congress’
grant of authority in 604(d)(6) to exempt
critical uses is sufficiently broad to
cover not only the full critical use
process but also the abbreviated form of
this process, that is, the emergency use
exemption.

g. How Will Decision IX/7 Affect
Emergency Agricultural Uses in the
Us.?

Because the emergency use exemption
will not be available until the complete
phaseout (2005), we are not delineating
specifics related to this exemption in
today’s action. However, we intend to
permit limited production for
emergency uses beginning in 2005. To
incorporate the Protocol’s emergency
use Decision into our domestic
allowance program, we may create,
through a future rulemaking, a new
class of exemptions to be referred to as
“emergency use allowances.” In a future
rulemaking, we plan to propose criteria
and processes for exempting and using
methyl bromide for an emergency event
after January 1, 2005.
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VII. Will Production Allowances be
Available for Export to Developing
Countries (§ 82.9)?

a. What Does the Protocol Say About
2001 Production Allowances for Export
to Developing Countries?

The Parties believed that during the
phasedown period, existing production
facilities in industrialized countries
should be able to supply developing
countries (Parties operating under
Article 5, paragraph 1, of the Protocol),
thereby decreasing incentives for
construction of new plants in those
countries. Thus, the Protocol allows
industrialized countries to produce
limited, additional methyl bromide
explicitly for export to developing
countries during the phasedown in the
industrialized countries. Article 2H,
paragraph 5, of the Protocol states that,

* * *in order to satisfy the basic domestic
needs of the Parties operating under
Paragraph 1 of Article 5, [each Party’s]
calculated level of production may, until 1
January 2002 exceed [the relevant] limit by
up to fifteen percent of its calculated level of
production in 1991; * * *

The Beijing adjustments that added the
above text entered into force on July 28,
2000.

b. How Did the U.S. Provide for Article
5 Allowances in the CAA?

Domestically, the Protocol provisions
that allow limited production for export
to Article 5 countries are reflected in
section 604 of the CAA. The current
phaseout requirements for methyl
bromide appear in section 604(h) of the
CAA, as added by Section 764 of the
1999 Omnibus Consolidated and
Emergency Supplemental
Appropriations Act (Public Law No.
105-277). In adding section 604(h),
Congress also added a provision to
604(e) that specifically addresses
production of methyl bromide for export
to developing countries. This provision,
section 604(e)(3), states that:

* * * the Administrator may, consistent
with the Protocol, authorize the production
of limited quantities of methyl bromide,
solely for use in developing countries that are
Parties to the Copenhagen Amendments to
the Montreal Protocol.

Thus, the CAA directs EPA to be
consistent with the Protocol in creating
Article 5 allowances. As stated in “a” of
this section, Article 2H, paragraph 5 of
the Protocol allows, prior to January 1,
2002, production for export to Article 5
countries of up to 15 percent of the 1991
baseline. Therefore, today’s
amendments to the phaseout regulations
reflect this Article 5 allowance for 2001.

c. What Production for Export to Article
5 Countries Will Be Allowed Past 20017

As explained above, the CAA
specifies that we provide the allowances
for export to Article 5 countries in
accordance with the Protocol. The
Protocol allows industrialized countries
to produce limited, additional methyl
bromide explicitly for export to
developing countries during and after
the phasedown in the industrialized
countries.

Article 2H, paragraph 5 of the
Protocol states that from January 1, 2002
until January 1, 2005,

* * *[the calculated level of production]
may exceed [the relevant] limit by a quantity
equal to the annual average of its production
of the controlled substance in Annex E for
basic domestic needs for the period 1994 to
1998 inclusive.

Furthermore, the Protocol provides a
more relaxed methyl bromide phaseout
schedule for developing countries.
Article 5 countries are obligated to
phase out methyl bromide completely
by January 1, 2015. The difference
between the methyl bromide
phasedown schedule in developing and
industrialized countries creates the
possibility for developing countries to
import methyl bromide beyond the
phaseout in industrialized countries
(i.e., past January 1, 2005). Thus, an
allowance for export is needed past the
U.S. domestic phaseout. Article 2H,
paragraph 5 bis., provides that:

* * * commencing on 1 January 2005 and
in each twelve-month period thereafter, [each
Party’s] calculated level of production of
[methyl bromide] for the basic domestic
needs of the Parties operating under
paragraph 1 of Article 5 does not exceed
eighty per cent of the annual average of its
production of the substance for basic
domestic needs for the period 1995 to 1998
inclusive.

The Protocol goes on to specify in
Article 2H, paragraph 5 ter. that:

* * * commencing on 1 January 2015 and
in each twelve-month period thereafter, [each
Party’s] calculated level of production of
[methyl bromide] for the basic domestic
needs of the Parties operating under
paragraph 1 of Article 5 does not exceed zero.

The 1995 to 1998 average production for
export to Article 5 countries was
specified as the post-2001 baseline for
production for export to Article 5
countries at the Eleventh Meeting of the
Parties to the Montreal Protocol in
Beijing. Because the Adjustments made
in Beijing replace the 1991 production
baseline with this new baseline, we will
be granting allowances to produce
methyl bromide for export to Article 5
countries beyond 2001 in a rulemaking
to be completed before 2002. We need

time to ensure the technical accuracy of
the Article 5 allowance amounts for
2002 and beyond. We plan to, as soon
as possible, promulgate another rule
laying out the allowances for export to
Article 5 countries past 2001 according
to the CAA and the Protocol. From 2002
to 2005, we plan to grant the average of
the 1995 through 1998 production for
export to Article 5 countries. From 2005
to 2015, when the developing countries
phase out methyl bromide (except for
previously discussed exemptions), we
plan to grant the current industrialized
countries’ production allowance for
export to Article 5 countries of 80% of
the 1995 through 1998 average of
production for export to Article 5
countries.

Because we are not adding the Article
5 Allowances past 2001 at this time, we
are not requesting comment on these
allowances at this time. EPA intends to
publish a proposal for these allowances
in a future notice and comment
rulemaking in 2001. Any unsolicited
comments addressing Article 5
Allowances past 2001 will be addressed
in relation to that future proposal.

VIII. How Do Today’s Changes Affect
the Economic Impact of the Phaseout?

In preparing the final rule that
established the original 2001 phaseout
date for methyl bromide (58 FR 69235),
we conducted a Cost Effectiveness
Analysis, dated September 30, 1993,
under the title, “Part 2, The Cost and
Cost-Effectiveness of the Proposed
Phaseout of Methyl Bromide”” (Docket
A-92-13, Document Number IV-A-23).
In preparing for the initial interim 25%
reduction, we conducted an addendum
to the 1993 analysis (Docket A—92—13,
Document Number I[I-A—41). For today’s
interim and final reductions in methyl
bromide production and import, we
conducted a Regulatory Impact Analysis
as an update to the 1993 analysis, and
in addition to the 1999 addendum. This
RIA was not used as a basis for deciding
on phasedown and phaseout
percentages and dates. Rather, the dates
are dictated by the Montreal Protocol
and the Clean Air Act Amendments of
1998. The original (1993) annualized
cost estimate for the 2001 phaseout,
adjusted to 1998 dollars, is $159
million. The results of the updated
analysis, which will be available in
conjunction with our forthcoming
proposed rule addressing quarantine
and preshipment, are expected to
indicate that extending the phaseout
deadline will result in cost savings,
when compared to the cost estimate for
the 2001 phaseout.
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IX. What Are the Supporting Analyses?

a. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains federal
mandates (under the regulatory
provisions of the Title II of the UMRA)
for the private sector. However, the rule
implements mandates specifically and
explicitly set forth by the Congress in
section 604(h) of the CAA, as added by
Section 764 of the 1999 Omnibus
Consolidated Emergency Supplemental
Appropriations Act (Public Law No.
105-277), without the exercise of any
policy discretion by EPA. In particular,
this rule implements the directive in
section 604(h) of the CAA to promulgate
a methyl bromide phaseout schedule
that is in accordance with the schedule
under the Montreal Protocol. EPA has
determined that this rule does not

contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in any one year. Because
this rule extends the current phaseout,
the rule reduces costs. Thus, today’s
rule is not subject to the requirements

of sections 202 or 205 of the UMRA.

We determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments; therefore, we are not
required to develop a plan with regard
to small governments under section 203.
Finally, because this rule does not
contain a significant intergovernmental
mandate, the Agency is not required to
develop a process to obtain input from
elected state, local, and tribal officials
under section 204.

b. Regulatory Flexibility

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
impact on a substantial number of small
entities.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as:

(1) A small business that is identified
by the Standard Industrial Classification
(SIC) Code in the Table below. The size
standards described in this section
apply to all Small Business
Administration (SBA) programs unless
otherwise specified. The size standards
themselves are expressed either in
number of employees or annual receipts
in millions of dollars, unless otherwise
specified. The number of employees or
annual receipts indicates the maximum
allowed for a concern and its affiliates
to be considered small.

Type of SIC code/ Sgég_
enterprise division ard
Industrial Or- 2813 ..o, 1,000

ganic Chemi-
cals.
Wholesale Trade | Division F .......... 100

(2) A small governmental jurisdiction
that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and

(3) A small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

Today’s direct final rule will not
impose any requirements on small
entities, as it regulates large,
multinational corporations that either

produce, import or export class I, group
VI ozone-depleting substances.

c. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant”
regulatory action as one that is likely to
result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this an “‘economically
significant regulatory action” within the
meaning of the Executive Order. EPA
has submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

d. Applicability of Executive Order
13045—Children’s Health Protection

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant’” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
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This rule is not subject to Executive
Order 13045 because it implements a
Congressional directive to phase out
production and import of methyl
bromide in accordance with the
schedule under the Protocol.

e. Paperwork Reduction Act

This action does not add any
information collection requirements or
increase burden under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget (OMB) previously approved
the information collection requirements
contained in the final rule promulgated
on May 10, 1995, and assigned OMB
control number 2060-0170 (EPA ICR
No. 1432.17).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

f. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
regulates large, multinational
corporations that either produce, import
or export class I, group VI ozone-
depleting substances. It implements
mandates specifically and explicitly set
forth by the Congress in section 604(h)
of the CAA, as added by Section 764 of
the 1999 Omnibus Consolidated
Emergency Supplemental
Appropriations Act (Public Law No.
105-277), without the exercise of any
policy discretion by EPA. Thus,
Executive Order 13132 does not apply
to this rule.

g. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies or matters that
significantly or uniquely affect their
communities.”

Today’s rule implements
requirements specifically set forth by
Congress in section 604(h) of the CAA,
as added by Section 764 of the 1999
Omnibus Consolidated Emergency
Supplemental Appropriations Act
(Public Law No. 105-277), without the
exercise of any discretion by EPA.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

h. The National Technology Transfer
and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law No.
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

i. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is a “major rule” as defined by
5 U.S.C. 804(2). This rule will be
effective January 29, 2001.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Exports, Imports, Methyl bromide,
Ozone layer.

Dated: November 17, 2000.
Carol M. Browner,
Administrator.

For reasons set out in the preamble,
title 40 chapter I of the Code of Federal
Regulations is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:
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Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.4 is amended by:

a. Revising the first sentence of
paragraph (a),

b. Revising the first sentence of
paragraph (b),

c. Revising the first sentence of
paragraph (c),

d. Revising the first sentence of
paragraph (d),

e. Removing the second sentence of
paragraph (h) and adding two sentences
in its place,

f. Revising the first 2 sentences of
paragraph (k),

g. Adding and reserving paragraphs
(v) and (w).

The revisions and additions read as
follows:

§82.4 Prohibitions.

(a) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce, at any time in any
control period, (except that are
transformed or destroyed domestically
or by a person of another Party) in
excess of the amount of unexpended
production allowances or unexpended
Article 5 allowances for that substance
held by that person under the authority
of this subpart at that time for that
control period. * * *

(b) Effective January 1, 1996, for any
class I, Group I, Group II, Group III,
Group IV, Group V, or Group VII
controlled substances, and effective
January 1, 2005, for any class I, Group
VI controlled substances, no person may
produce, at any time in any control
period, (except that are transformed or
destroyed domestically or by a person of
another Party) in excess of the amount
of conferred unexpended essential-use
allowances or exemptions under this
section, the amount of unexpended

Article 5 allowances as allocated under
§82.9, or the amount of conferred
unexpended destruction and
transformation credits as obtained under
§ 82.9 for that substance held by that
person under the authority of this
subpart at that time for that control
period. * * *

(c) Prior to January 1, 1996, for all
Groups of class I controlled substances
and prior to January 1, 2005, for class
I, Group VI controlled substances, no
person may produce or (except for
transhipments, heels or used controlled
substances) import, at any time in any
control period, (except for controlled
substances that are transformed or
destroyed) in excess of the amount of
unexpended consumption allowances
held by that person under the authority
of this subpart at that time for that
control period. * * *

(d) Effective January 1, 1996, for any
class I, Group I, Group II, Group III,
Group IV, Group V, or Group VII
controlled substances, and effective
January 1, 2005, for any class I, Group
VI controlled substances, no person may
import (except for transhipments or
heels), at any time in any control period,
(except for controlled substances that
are transformed or destroyed) in excess
of the amount of unexpended essential-
use allowances or exemptions as
allocated under this section or the
amount of unexpended destruction and
transformation credits obtained under
§82.9, held by that person under the
authority of this subpart at that time for

that control period. * * *
* * * * *

(h) * * * In addition to total
production permitted under paragraph
(f) of this section, effective January 1,
2001, for class I, Group VI controlled
substances, a person may, at any time,
until January 1, 2002, produce 15
percent of baseline production as
apportioned under § 82.5 for export to
Article 5 countries. No person may, at
any time, in any control period until
January 1, 2000, produce class I, Group

I, Group II, Group III, Group 1V, and
Group V controlled substances, and no
person may, at any time until January 1,
2002, produce class I Group VI
controlled substances for export to
Article 5 countries in excess of the
Article 5 allowances allocated under
§82.9(a). * * *

* * * * *

(k) Prior to January 1, 1996, for all
Groups of class I controlled substances,
and prior to January 1, 2005, for class
I, Group VI controlled substances, a
person may not use production
allowances to produce a quantity of a
class I controlled substance unless that
person holds under the authority of this
subpart at the same time consumption
allowances sufficient to cover that
quantity of class I controlled substances
nor may a person use consumption
allowances to produce a quantity of
class I controlled substances unless the
person holds under authority of this
subpart at the same time production
allowances sufficient to cover that
quantity of class I controlled substances.
However, prior to January 1, 1996, for
all class I controlled substances, and
prior to January 1, 2005, for class I,
Group VI controlled substances, only
consumption allowances are required to
import, with the exception of
transhipments, heels and used
controlled substances. * * *

* * * * *

(v) Critical use exemption. [Reserved]
(w) Emergency use exemption.
[Reserved]

3. Section 82.7 is revised to read as
follows:

§82.7 Grant and phase reduction of
baseline production and consumption
allowances for class | controlled
substances.

For each control period specified in
the following table, each person is
granted the specified percentage of the
baseline production and consumption
allowances apportioned to him under
§82.5 and 82.6 of this subpart.

Control period

Class | sub-

stances in
groups |
and I,

(In percent)

Class | sub-
stances in
group 11,
(In percent)

Class | sub-
stances in
group IV

(In percent)

Class | sub-
stances in
group V
(In percent)

Class | sub-
stances in
group VI
(In percent)

Class | sub-
stances in
group VII

(In percent)

100
100
100

100
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4. Section 82.9 is amended by:

a. Revising paragraph (a)(2),

b. Revising the first sentence of
paragraph (e) introductory text,

c. Revising paragraph (e)(1)
introductory text,

d. Revising the first sentence of
paragraph (e)(2),

e. Revising the first sentence of
paragraph (e)(3).

The revisions read as follows:

§82.9 Availability of allowances in
addition to baseline production allowances.

(a) * *x %

(2) 15 percent of their baseline
production allowances for class I, Group
VI controlled substances listed under
§ 82.5 of this subpart for each control
period ending before January 1, 2002;

* * * * *

(e) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005 for class
I, Group VI, a person may obtain
production allowances for that
controlled substance equal to the
amount of that controlled substance
produced in the United States that was
transformed or destroyed within the
United States, or transformed or
destroyed by a person of another Party,
in the cases where production
allowances were expended to produce
such substance in the U.S. in
accordance with the provisions of this
paragraph. * * *

(1) Until January 1, 1996, for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, a person must submit a
request for production allowances that
includes the following:
* * * * *

(2) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, the Administrator will
review the information and
documentation submitted under
paragraph (e)(1) of this section and will
assess the quantity of class I controlled
substance that the documentation and
information verifies was transformed or
destroyed. * * *

(3) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, if the Administrator
determines that the request for

production allowances does not
satisfactorily substantiate that the
person transformed or destroyed
controlled substances as claimed, or that
modified allowances were not
expended, the Administrator will issue
a notice disallowing the request for

additional production allowances.
* *x %

* * * * *

5. Section 82.10 is amended by
revising paragraphs (a) introductory
text, (a)(1) introductory text, the first
sentence of (b), and the first sentence of
paragraph (c) introductory text as
follows:

§82.10 Availability of consumption
allowances in addition to baseline
consumption allowances.

(a) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, any person may obtain, in
accordance with the provisions of this
subsection, consumption allowances
equivalent to the level of class I
controlled substances (other than used
controlled substances or transhipments)
that the person has exported from the
United States and its territories to a
Party (as listed in appendix C to this
subpart).

(1) Until January 1, 1996 for all class
I controlled substances, except Group
VI, and until January 1, 2005, for class
I, Group VI, to receive consumption
allowances in addition to baseline
consumption allowances, the exporter
of the class I controlled substances must
submit to the Administrator a request
for consumption allowances setting
forth the following:

* * * * *

(b) Until January 1, 1996, a person
may obtain consumption allowances for
a class I controlled substance (and until
January 1, 2005 for class I, Group VI)
equal to the amount of a controlled
substance either produced in, or
imported into, the United States that
was transformed or destroyed in the
case where consumption allowances
were expended to produce or import
such substance in accordance with the
provisions of this paragraph. * * *

(c) A company may also increase its
consumption allowances by receiving
production from another Party to the
Protocol for class I, Group I through

Group V and Group VII controlled
substances until January 1, 1996 and for
class I, Group VI controlled substances
until January 1, 2005. * * *

* * * * *

6. Section 82.12 is amended by
revising paragraphs (a)(1) introductory
text and (b)(1) as follows:

§82.12 Transfers.

(a) * % %

(1) Until January 1, 1996, for all class
I controlled substances, except for
Group VI, and until January 1, 2005, for
Group VI, and person (“transferor”’) may
transfer to any other person
(“transferee’’) any amount of the
transferor’s consumption allowances or
production allowances, and effective
January 1, 1995, for all class I controlled
substances any person (‘“‘transferor’’)
may transfer to any other person
(“transferee’’) any amount of the
transferor’s Article 5 allowances, as

follows:
* * * * *

(b) * * *
(1) Until January 1, 1996, for all class
I controlled substances, except Group
VI, and until January 1, 2005 for Group
VI, any person (‘“‘convertor”’) may
convert consumption allowances or
production allowances for one class I
controlled substance to the same type of
allowance for another class I controlled
substance within the same Group as the
first as listed in appendix A of this
subpart, following the procedures
described in paragraph (b)(4) of this
section.
* * * * *

[FR Doc. 00-30109 Filed 11-27-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-6907-3]

Georgia: Final Authorization of State
Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.
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SUMMARY: Georgia has applied to EPA
for Final authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for Final
authorization, and is authorizing the
State’s changes through this immediate
final action. EPA is publishing this rule
to authorize the changes without a prior
proposal because we believe this action
is not controversial and do not expect
comments that oppose it. Unless we get
written comments which oppose this
authorization during the comment
period, the decision to authorize
Georgia’s changes to their hazardous
waste program will take effect. If we get
comments that oppose this action, we
will publish a document in the Federal
Register withdrawing this rule before it
takes effect and a separate document in
the proposed rules section of this
Federal Register will serve as a proposal
to authorize the changes.

DATES: This Final authorization will
become effective on January 29, 2001
unless EPA receives adverse written
comment by December 28, 2000. If EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Send written comments to
Narindar Kumar, Chief, RCRA Programs
Branch, Waste Management Division,
U.S. Environmental Protection Agency,
The Sam Nunn Atlanta Federal Center,
61 Forsyth Street, SW, Atlanta, Georgia
30303-8960; (404) 562—-8440. You can
view and copy Georgia’s application
from 8 a.m. to 4:30 p.m. at the following
addresses: The Georgia Department of
Natural Resources Environmental
Protection Division, 205 Butler Street,
Suite 1154 East, Atlanta Georgia 30334—
4910, and from 8:30 a.m. to 3:45 p.m.,
EPA Region 4, Library, The Sam Nunn
Atlanta Federal Center, 61 Forsyth
Street, SW, Atlanta, Georgia 30303—
8960, Phone number (404) 562—8190,
Kathy Piselli, Librarian.

FOR FURTHER INFORMATION CONTACT:
Narindar Kumar, Chief, RCRA Programs
Branch, Waste Management Division,
U.S. Environmental Protection Agency,
The Sam Nunn Atlanta Federal Genter,
61 Forsyth Street, SW, Atlanta, Georgia
30303-8960; (404) 562—8440.
SUPPLEMENTARY INFORMATION:

A. Why are Revisions to State Programs
Necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must

maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made in
this Rule?

We conclude that Georgia’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Georgia
Final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Georgia has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders and for carrying out the aspects
of the RCRA program described in its
revised program application, subject to
the limitations of the Hazardous and
Solid Waste Amendments of 1984
(HSWA). New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Georgia, including
issuing permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Georgia subject to RCRA will
now have to comply with the authorized
State requirements instead of the
equivalent Federal requirements in
order to comply with RCRA. Georgia has
enforcement responsibilities under its
State hazardous waste program for
violations of such program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

* Do inspections, and require
monitoring, tests, analyses or reports

» Enforce RCRA requirements and
suspend or revoke permits

» Take enforcement actions regardless
of whether the State has taken its own
actions

This action does not impose
additional requirements on the

regulated community because the
regulations for which Georgia is being
authorized by today’s action are already
effective, and are not changed by today’s
action.

D. Why Wasn’t There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule because we view this as a
routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppose
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the State program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule.
You may not have another opportunity
to comment. If you want to comment on
this authorization, you must do so at
this time.

If we receive comments that oppose
only the authorization of a particular
change to the State hazardous waste
program, we will withdraw that part of
this rule but the authorization of the
program changes that the comments do
not oppose will become effective on the
date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. What has Georgia Previously Been
Authorized for?

Georgia initially received Final
authorization on August 7, 1984,
effective August 21, 1984 (49 FR 31417),
to implement the RCRA hazardous
waste management program. We granted
authorization for changes to their
program on July 7, 1986, effective
September 18, 1986 (51 FR 24549), July
28, 1988, effective September 26, 1988
(53 FR 28383), July 24, 1990, effective
September 24, 1990 (55 FR 30000),
February 12, 1991, effective April 15,
1991 (56 FR 5656), May 11, 1992,
effective July 10, 1992 (57 FR 20055),
November 25, 1992, effective January
25,1993 (57 FR 55466), February 26,
1993, effective April 27, 1993 (58 FR
11539), November 16, 1993, effective
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January 18, 1994 (58 FR 60388), April
26, 1994, effective June 27, 1994 (59 FR
21664), May 10, 1995, effective July 10,
1995 (60 FR 24790), August 30, 1995,
effective October 30, 1995 (60 FR
45069), March 7, 1996, effective May 6,
1996 (61 FR 9108), September 18, 1998,
effective November 17, 1998 (63 FR
49852), and October 14, 1999, effective
December 13, 1999 (64 FR 55629).

G. What Changes are We Authorizing
with Today’s Action?

On April 28, 2000, Georgia submitted
a final complete program revision
application, seeking authorization of
their changes in accordance with 40
CFR 271.21. Georgia’s revision consists
of provisions promulgated July 1, 1997
through June 30, 1998, otherwise known

as HSWA Cluster VIII. We now make an
immediate final decision, subject to
receipt of written comments that oppose
this action, that Georgia’s hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for Final authorization. Therefore, we
grant Georgia Final authorization for the
following program changes:

Description of Federal requirement

Federal Register

Analogous State authority 1

Checklist 160, Land Disposal Restrictions
Phase Ill—Emergency Extension of the
K088 National Capacity Variance, Amend-
ment.

Checklist 161, Emergency Revision of the
Carbamate Land Disposal Restrictions.

Checklist 162, Clarification of Standards for
Hazardous Waste LDR Treatment
Variances.

Checklist 163, Organic Air Emission Stand-
ards for Tanks, Surface Impoundments,
and Containers; Clarification and Technical
Amendment.

Checklist 164, Kraft Mill Steam Stripper Con-
densate Exclusion.

Checklist 166, Recycled Used Oil Manage-
ment Standards, Technical Correction and
Clarification.

Checklist 167A, Land Disposal Restrictions
Phase IV—Treatment Standards for Metal
Wastes and Mineral Processing.

Checklist 167B, Land Disposal Restrictions
Phase IV—Hazardous Soils Treatment
Standards and Exclusions

Checklist 167C, Land Disposal Restrictions
Phase IV—Corrections

Checklist 167E, Bevill Exclusion Revisions
and Clarifications

Checklist 167F, Exclusion of Recycled Wood
Preserving Wastewaters

Checklist 168, Hazardous Waste Combustors:
Revised Standards.

7114197
(62 FR 37699)

391-3-11-.16.
8/28/97
(62 FR 45572)
12/5/97
(62 FR 64509)

12/8/97
(62 FR 64656-64671)

4/15/98
(63 FR 18635-18751)
5/6/98
(63 FR 24968-24969)
7/14/98

(63 FR 37781-37782)
5/26/98
(63 FR 28636-28753)
6/8/98

(63 FR 31266)

GHWMA O.C.G.A.

11-.16.

6/19/98
(63 FR 33823-33829)

3.

Georgia Hazardous Waste Management, Official Code of Georgia
Annotated (GHWMA, O.C.G.A.) Section 12-8-62(14), 12-8-64
1) (A), (B), (D), (F), and (), 12-8-65(a) (16), and (21); Rule

GHWMA, O.C.G.A. 12-8-62(14) and (23), 12-8-64 (1) (A), (B),
(D), (F), and (l), 12—-8-65(a) (16) and (21); Rule 391-3-11-.16.
GHWMA, O.C.G.A. 12-8-62 (14) and (23), 12-8-64 (1) (A), (B),
(D), (F), and (I), 12-8-65 (a) (14), (16), and (21); Rule 391-3—

GHWMA, O.C.G.A. 12-8-64 (1) (A), (B), (C), (D), (E), and (F), 12—
8-65(a) (3), (16), and (21), 12-8-66; Rules 391-3-11.01(2),
391-3-11.10(1), 391-3-11.11(3)(h)

GHWMA, O.C.G.A. 12-8-62 (10) and (20), 12-8-64 (1) (D) and
(J), 12-8-65 (a) (16) and (21); Rule 391-3-11-.07(1).

GHWMA, 0O.C.G.A. 12-8-62(11), (12), (13), (21), and (22), 12-8-
64(1) (A), (B), (C), (D), (E), (F), (1), and (L), 12-8-65(a) (3), (16),
and (21), 12-8-66; Rules 391-3-11.07(1), 391-3-11-.17.

GHWMA, O.C.G.A. 12-8-62 (14) and (23), 12-8-64 (1) (A), (B),
(D), (F), and (1), 12-8-65 (a) (16), and (21); Rule 391-3-11—.16.
GHWMA, O.C.G.A. 12-8-62 (14) and (23), 12-8-64 (1) (A), (B),
(D), (F), and (1), 12-8-65 (a) (16), and (21); Rule 391-3-11—.16.

12-8-62 (14) and (23), 12-8-64 (1) (A), (B),

(D), (F), and (I), 12-8-65 (a) (14), (16) and (21); Rule 391-3-

GHWMA 0.C.G.A. 12-8-62(14) and (23), 12-8-64 (1) (A), (B), (D),
(F), and (1), 12-8-65 (a) (16) and (21); Rule 391-3-11-.16.

GHWMA, O.C.G.A. 12-8-62(10) and (20), 12-8-64 (1) (D), and
(J), 12-8-65 (a) (16) and (21); Rule 391-3-11-.07(1).

GHWMA, O.C.G.A. 12-8-62(10) and (20), 12-8-64 (1) (D), (J),
and (L), 12-8-65 (a) (16) and (21); Rule 391-3-11-.07(1).

GHWMA, 0.C.G.A. 12-8-62 (10) and (20), 12-8-64 (1) (D), (J),
and (L), 12-8-65 (a) (16) and (21); Rule 391-3-11-.07(1).

GHWMA O.C.G.A. 12-8-64 (1) (A), (B), (C), (D), (E), (F), and (1),
12-8-65(a) (3), (16), and (21); Rule 391-3-11-.11(7)(d) and

1The Georgia provisions are from the Georgia Hazardous Waste Management Regulations effective December 23, 1998.

H. Where Are the Revised State Rules
Different From the Federal Rules?

There are no State requirements in
this program revision considered to be
more stringent or broader in scope than
the Federal requirements.

1. Who Handles Permits After the
Authorization Takes Effect?

Georgia will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which we issued
prior to the effective date of this
authorization until they expire or are
terminated. We will not issue any more

new permits or new portions of permits
for the provisions listed in the Table
above after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Georgia is not
yet authorized.

J. What Is Codification and Is EPA
Codifying Georgia’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart

L for this authorization of Georgia’s
program until a later date.

K. Administrative Requirements

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA 3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
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pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action also does
not significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This action
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

Under RCRA 3006(b), EPA grants a
State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
F.R. 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 F.R.
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under the
executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective January 29, 2001.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: October 26, 2000.

A. Stanley Meiburg,

Regional Administrator, Region 4.

[FR Doc. 00-30006 Filed 11-27-00; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 97-82; FCC 00-274]

Competitive Bidding Procedures;
Correction

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register of Tuesday, August 29, 2000,
(65 FR 52323). The regulations related
to the competitive bidding rules for all
auctionable services in §1.2110 of the
Commission’s rules.

DATES: Effective November 28, 2000.
FOR FURTHER INFORMATION CONTACT:
Leora Hochstein, Auctions and Industry
Analysis Division, Wireless
Telecommunications Bureau, at (202)
418-0660.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 29, 2000 (65

FR 52323), the Commission published a
summary of its Order on
Reconsideration of the Third Report and
Order, Fifth Report and Order (Order on
Reconsideration, Fifth Report and
Order) in WT Docket No. 97—82. That
document clarified and amended the
Commission’s competitive bidding rules
in an ongoing effort to establish a
uniform and streamlined set of general
competitive bidding rules for all
auctionable services and to reduce the
burden on both the Commission and the
public of conducting service-specific
auction rule makings.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and need to be clarified.

List of Subjects in 47 CFR Part 1

Communications common carriers,
Reporting and recordkeeping
requirements.

Correction to CFR

Accordingly, 47 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

2. Section 1.2112 is amended by
revising paragraph (a)(6) to read as
follows:

§1.2112 Ownership disclosure
requirements for short- and long-form
applications.

(a) * *x %

(6) Any FCC-regulated entity or
applicant for an FCC license, in which
the applicant or any of the parties
identified in paragraphs (a)(1) through
(5) of this section, owns 10 percent or
more of stock, whether voting or
nonvoting, common or preferred. This
list must include a description of each
such entity’s principal business and a
description of each such entity’s
relationship to the applicant (e.g.,
Company A owns 10 percent of
Company B (the applicant) and 10
percent of Company C, then Companies
A and C must be listed on Company B’s
application, where C is an FCC licensee

and/or license applicant);
* * * * *

Correction to Preamble

In the preamble to the same rule [FR
Doc. 00-21982 published on August 29,
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2000 (65 FR 52323)] make the following
correction:

On page 52334, column 2, and
starting on line 51 correct the last
sentence in paragraph 66 to read as
follows:

Non-licensees, however, are
precluded from being assignees or
transferees within the first five years of
license grant unless they qualify as
entrepreneurs based on the attribution
rules in effect at the time of filing an
application for assignment or transfer.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 00-30232 Filed 11-27-00; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[1.D. 1120008]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Closure
of the Commercial Red Snapper
Component

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of
Mexico. NMFS has determined that the
fall portion of the annual commercial
quota for red snapper will be reached on
December 8, 2000. This closure is

necessary to protect the red snapper
resource.

DATES: Closure is effective noon, local
time, December 8, 2000, until noon,
local time, on February 1, 2001.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, telephone: 727-570-5305; fax:
727-570-5583; e-mail:
Phil.Steele@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
and approved and implemented by
NMFS, under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act, by
regulations at 50 CFR part 622. Those
regulations set the commercial quota for
red snapper in the Gulf of Mexico at
4.65 million lb (2.11 million kg) for the
current fishing year, January 1 through
December 31, 2000. The red snapper
commercial fishing season is split into
two time periods, the first commencing
at noon on February 1 with two-thirds
of the annual quota (3.10 million 1b
(1.41 million kg)) available, and the
second commencing at noon on October
1 with the remainder of the annual
quota available. During the commercial
season, the red snapper commercial
fishery opens at noon on the first of
each month and closes at noon on the
10th of each month, until the applicable
commercial quotas are reached.

Under 50 CFR 622.43(a), NMFS is
required to close the commercial fishery
for a species or species group when the
quota for that species or species group
is reached, or is projected to be reached,
by filing a notification to that effect in
the Federal Register. Based on current
statistics, NMFS has determined that the
annual commercial quota of 4.65

million Ib (2.11 million kg) for red
snapper will be reached when the
fishery closes at noon on December 8,
2000. Accordingly, the commercial
fishery in the EEZ in the Gulf of Mexico
for red snapper will remain closed until
noon, local time, on February 1, 2001.
The operator of a vessel with a valid reef
fish permit having red snapper aboard
must have landed and bartered, traded,
or sold such red snapper prior to noon,
local time, December 8, 2000.

During the closure, the bag and
possession limits specified in 50 CFR
622.39(b) apply to all harvest or
possession of red snapper in or from the
EEZ in the Gulf of Mexico, and the sale
or purchase of red snapper taken from
the EEZ is prohibited. In addition, the
bag and possession limits for red
snapper apply on board a vessel for
which a commercial permit for Gulf reef
fish has been issued, without regard to
where such red snapper were harvested.
However, the bag and possession limits
for red snapper apply only when the
recreational quota for red snapper has
not been reached and the bag and
possession limits have not been reduced
to zero. The prohibition on sale or
purchase does not apply to sale or
purchase of red snapper that were
harvested, landed ashore, and sold prior
to noon, local time, December 8, 2000,
and were held in cold storage by a
dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Dated: November 21, 2000.

Bruce C. Moorehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

FR Doc. 00-30311 Filed 11-27-00; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 309, 310, 311, 314, 318,
320, 325, 327, 331, 381, 416, and 417

[Docket No. 00—043N]

Residue Control in a HACCP
Environment

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Conceptual framework for
program changes; notice of availability
of documents and public meeting.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is publishing
this document to advise the public of its
intent to adapt its approach to the
control of chemical residues in or on
meat and poultry products in light of
the implementation of the regulations in
the Agency’s Pathogen Reduction-
Hazard Analysis and Critical Control
Point Systems (PR/HACCP) final rule.
The Agency is providing an opportunity
for public participation in this effort.
FSIS hopes that a wide variety of
interested members of the public will
consider how HACCP should affect the
Agency’s approach to preventing illegal
chemical residues in or on FSIS-
regulated products and will provide
comments for improving consumer
protection through a well-integrated,
federal farm-to-table food safety
strategy. Therefore, FSIS is providing a
conceptual framework that sets out
issues that the Agency wants to consider
during its program review and in
making decisions about how it should
modify its approach to the control of
chemical residues. FSIS is also making
relevant materials available to the
public. The Agency is soliciting written
comments on the issues raised in this
document, including those raised in the
materials it references, and is seeking
comments that contain additional
information or raise additional issues.
The Agency will hold a public meeting
to discuss the issues presented in this

document and the issues raised by the
comments submitted.

DATES: The public meeting will be held
on December 11, 2000, from 9 a.m. to 5
p-m. Members of the public who wish
to provide information or raise issues
for discussion at the meeting should
submit written comments before
December 4, 2000.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket Clerk, Docket No. 00—43N, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 102
Cotton Annex Building, 300 12th Street,
SW, Washington, DC 20250-3700. All
comments submitted and documents
referred to below will be available for
public inspection in the Docket Clerk’s
office between 8:30 a.m. and 4:30 p.m.,
Monday through Friday. The public
meeting will be held at the Washington
Plaza Hotel, 10 Thomas Circle NW,
Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT:
Patricia F. Stolfa, Assistant Deputy
Administrator, Regulations and
Inspection Methods, Food Safety and
Inspection Service, Washington, DC
20250-3700; (202) 205—-0699.
SUPPLEMENTARY INFORMATION:

Background

The Food Safety and Inspection
Service (FSIS) administers a regulatory
program under the Federal Meat
Inspection Act (FMIA) (21 U.S.C. 601 et
seq.) and the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 451 et
seq.) to protect the health and welfare of
consumers by, among other things,
preventing the distribution of
adulterated products of livestock and
poultry. Under the FMIA and the PPIA,
it is illegal to sell or transport, offer for
sale or transportation, or receive for
transportation, in commerce, products
that are capable of use as human food
that are adulterated (21 U.S.C.
458(a)(2)(A) and 610(c)(1)).

Both the FMIA and the PPIA include
requirements for federal inspection, and
they prohibit selling or transporting,
offering for sale or transportation, or
receiving for transportation, in
commerce, products required to be
inspected unless they have been
inspected and passed (21 U.S.C.
458(a)(2)(B) and 610(c)(2)). Intrastate
operations and transactions are
effectively subject to the same
requirements and prohibitions, pursuant

to a State inspection program or the
designation of the State for federal
inspection (21 U.S.C. 454(c)(1) and
661(c)(1)).

FSIS laid the foundation for
modernizing its system of food safety
regulation in July 1996, when it issued
the PR/HACCP final rule (61 FR 38806).
The Agency’s regulations (9 CFR
chapter III) now require federally
inspected establishments to take
preventive and corrective measures at
each stage of the food production
process where food safety hazards can
occur. The amended regulations also
establish an approach to food safety
regulation that relies less on after-the-
fact detection of problems and more on
verification of the effectiveness of an
establishment’s process controls that are
designed to ensure food safety. In
particular, the regulations on HACCP
systems (part 417) require that an
establishment-specific hazard analysis
consider food safety hazards that can
occur before, during, or after entry into
the establishment, and they require the
implementation of a HACCP plan that,
for each production process, addresses
the food safety hazard or hazards that
are reasonably likely to occur
(§417.2(a)(1), (b)(1), and (c)).

Under the HACCP system regulations,
a food safety hazard is any biological,
chemical, or physical property that may
cause a food to be unsafe for human
consumption (§417.1). The possible
sources from which food safety hazards
might be expected to arise specifically
include chemical contamination,
pesticides, and drug residues
(§417.2(a)(3)(iii), (a)(3)(iv), and
(@)(3)(v)).

The standard for determining whether
a food safety hazard is reasonably likely
to occur in the production process is if
either (1) the hazard historically has
occurred, or (2) there is a reasonable
possibility that the hazard will occur in
the particular type of product being
produced in the absence of preventive
measures to control it (§417.2(a)(1)). For
each hazard that is reasonably likely to
occur, a HACCP plan must identify the
preventive measures that the
establishment will apply to control the
hazard. These include critical control
points (CCPs), the critical limits to be
met at each CCP, procedures for (and
documentation of) the monitoring of
CCPs, corrective actions to be followed
in response to any deviation from a
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critical limit at a CCP, and verification
procedures (§§417.2(c), 417.3(a), and
417.4(a)).

A HACCP plan’s CCPs are the points,
steps, and procedures in a food process
at which the establishment can apply
control and, as a result, prevent,
eliminate, or reduce to acceptable levels
food safety hazards that could be
introduced in the establishment and
food safety hazards introduced outside
the establishment (including hazards
that occur before, during, and after entry
into the establishment) (§§417.1 and
417.2(c)(2)). A plan’s critical limits must
be designed, at a minimum, to ensure
that applicable targets or performance
standards established by FSIS, and any
other requirement in the Agency’s
regulations pertaining to the specific
process or product, are met
(§417.2(c)(3)).

FSIS phased in the applicability of
part 417 requirements over a two year
period, based on establishment size,
beginning with large establishments
(those with 500 or more employees) on
January 26, 1998, and ending with very
small establishments (those with fewer
than 10 employees or annual sales of
less than $2.5 million) on January 25,
2000. The Agency is evaluating the
results of HACCP implementation to
date and is considering what further
steps to take to increase the
effectiveness of the HACCP approach to
food safety—including steps that would
better ensure the adequacy of industry
members’ HACCP plans and advance
the ongoing transformation of the
Agency’s regulatory system (see
417.8). One focus of the Agency during
this process will be its consideration of
what approach should be taken to
control chemical residues in light of the
PR/HACCRP final rule.

Residue Control

FSIS-regulated products may be
adulterated because they bear or contain
residues of drugs, pesticides, and other
chemicals used in animal production or
present in the animals’ environment
(see 21 U.S.C. 453(g)(1), (g)(2), and (g)(3)
and 601(m)(1), (m)(2), and (m)(3)). FSIS
has not yet modified its regulatory
requirements and program activities
dealing with residues to reflect the
implementation of HACCP plans at
official establishments. Some companies
have had difficulty understanding their
responsibilities under the HACCP
system regulations and integrating their
residue control responsibilities with
other regulatory requirements.

Since the 1960’s, the public and
private sectors have tried to meet the
challenges presented by various types of
adulteration that organoleptic

examination generally cannot detect.
Residue control is a particularly
appropriate candidate for an improved
approach that involves a well-integrated
and seamless, prevention-oriented farm-
to-table strategy.

At the federal regulatory level, efforts
to prevent residue-related food safety
problems principally involve, in
addition to FSIS, the Food and Drug
Administration (FDA), acting under the
Federal Food, Drug, and Cosmetic Act
(FFDCA) (21 U.S.C. 321 et seq.), and the
Environmental Protection Agency
(EPA), acting under the FFDCA, the
Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C. 135 et seq.),
and the Toxic Substances Control Act
(15 U.S.C. 2601 et seq.). In their
premarket approval programs, FDA and
EPA consider what, if any, levels of
drug and pesticide residues should be
viewed as safe, and they evaluate
potential exposure to toxic substances
that may contaminate food. FDA also
has federal regulatory responsibility for
animal feeds and food producing
animals.

At slaughter, FSIS looks for
indications of illegal chemical use or
exposure and collects carcass samples
for residue analysis. The analytical
components of the Agency’s residue
control activities are collectively known
as the “National Residue Program”
(NRP). The most recent NRP reports are
the “1999 FSIS National Residue
Program” and the “Domestic Residue
Data Book National Residue Program
1998 (referred to informally as the
“Blue Book” and the “Red Book”,
respectively.)

Initiated more than 30 years ago, the
NRP has generally been a success. It has
been instrumental in reducing the
incidence of such residue violations as
sulfamethazine in market hogs and in
improving analytical capabilities for
detecting chemical residues, including
significantly increasing the number of
compounds for which analyses can be
performed. Additionally, FSIS has been
instrumental in the development of
screening tests that make more efficient
use of resources and that facilitate
residue detection. Other improvements
include the development of
sophisticated information exchange
systems that aid communication both
within the public sector and with
interested private sector parties, and the
development of collaborative
educational efforts with producers that
are supported by other USDA agencies.
In recent years, FSIS’ Animal
Production Food Safety Staff has
worked with States, producer groups,
and others to develop and enhance
producers’ residue avoidance activities

and to help ensure that only
nonviolative animals are presented for
slaughter.

FSIS regulations directed at residue
control and the Agency’s implementing
directives have grown more pointed
during the past 30 years. In general, the
regulations have become more detailed,
have reflected a growing dependence on
residue testing as the preferred means of
control, and have increased FSIS’
responsibility for this control function.?
At the same time, communication and
coordination among the agencies
involved in residue control have
improved, with multiple interagency
committees and contacts.?

Despite these arrangements, more
testing, and more government control,
the outcome has not been optimal.
Significant residue control issues have
persisted. For example, certain market
classes of domestic animals continue to
have unacceptably high rates of residue
violations.3

Discussed below is additional
information about the basic design of
the NRP, the relationship between
residue control and HACCP, and
practical considerations that need to be
taken into account when reconsidering
the approach to residue control. The
document then discusses the resolution
of a practical problem that arose during
HACCP implementation that FSIS
believes can serve as a first step in
rethinking what ought to be the
approach to residue control in a HACCP
environment. Finally, other issues that
FSIS believes need to be considered in
order to determine what approach will
best lead to optimal residue control in
a HACCP environment are discussed.

FSIS hopes that a wide variety of
interested members of the public will
consider how developments described
in this document should affect the
Agency’s approach to preventing illegal
chemical residues in or on FSIS-
regulated products and the approach to
providing improved consumer
protection through a well-integrated,
federal farm-to-table food safety
strategy. The Agency is soliciting
written comments, including the
submission of additional information,
and it will hold a public meeting to
discuss broad policy and program

2Reference 1 is a list of FSIS regulations,
directives, and notices.

1Reference 2 describes the interagency
infrastructure.

3NRP results indicate that, over time, the
majority of residue violations have involved illegal
levels of animal drugs, particularly sulfonamides
and antibiotics, apparently due to the failure of
producers of a relatively small percentage of
livestock and poultry to follow prescribed
withdrawal times—that is, to use these drugs in
accordance with the FDA regulations.
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concerns, including the issues raised in
this document and in the comments
submitted.

FSIS intends to organize the public
meeting so that a number of groups that
include a variety of constituents
consider one or more of the issues
identified in this document. The
materials referenced in this document
(see footnotes) are available in the
Docket Clerk’s office, and they also will
be available at the meeting. A variety of
people with knowledge and experience
about the particular topics to be
considered will facilitate the groups. At
the end of the day, the facilitator will
report to the attendees at the general
meeting on the comments of the
participants in each group. This
information will be considered in the
development of policy and program
activities for residue controls.

Basic Program Design

Although NRP testing is planned and
conducted using several sampling
schemes, there are essentially two broad
purposes for all NRP residue sampling.
They are:

(1) Prevalence sampling: sampling to
estimate the prevalence of residues of
certain chemical compounds in the
tissues of specific market classes of
livestock and birds after they have been
inspected and passed at slaughter; and

(2) Verification sampling: sampling to
determine whether one or more
processes to control residues have been
successful.

Prevalence sampling has
encompassed national, annual testing of
specific market class/compound pairs of
livestock and birds (e.g., market hogs/
sulfonamides) to determine whether a
compound is a problem in that market
class of animals; regional, seasonal, or
market class specific testing, often in
response to suspected problems of a
more limited nature; and special testing
programs initiated to meet the concerns
of non-USDA entities, often
international groups or countries that
receive meat or poultry products.
Prevalence sampling programs generally
occur at one of four levels: 460 samples/
year; 300 samples/year; 230 samples/
year; or 90 samples/year. The 300
samples/year scheme provides a 95
percent confidence level that a problem
occurring in 1 percent of the market
class will be detected. The assumption
that a greater than 1 percent violation
rate will be discovered 95 percent of the
time rests on the premise that normal-
appearing inspected and passed
carcasses constitute a sufficiently
homogeneous population that this size
sample can provide a national picture.

Currently, verification sampling of
domestic products occurs after there has
been a violation detected in carcasses
from a particular producer. Typically, in
such a case, subsequent livestock from
the same producer are subjected to
verification sampling until findings
demonstrate that the production
problem has been corrected. Verification
sampling can also be generated by
inspector observations, either ante-
mortem or post-mortem, that suggest
that a violative residue may be present.
Verification sampling is also done on
imports. FSIS samples products shipped
to the United States from countries
whose inspection systems, including
their residue control programs, have
been determined by FSIS to be
equivalent.

Relationship Between Residue Control
and HACCP

The PR/HACCP final rule established
various requirements for inspected
facilities producing meat and poultry
products. These requirements include
the following: (1) That establishments
develop, implement, maintain, and keep
records of their standard operating
procedures for sanitation (Sanitation
SOPs) (part 416), (2) that slaughter
establishments implement generic E.
coli testing and record and analyze
results as a means of verifying the
effectiveness of their slaughter and
sanitary dressing process in preventing
and removing fecal contamination from
carcasses (§§310.25(a) and 381.94(a)),
and (3) that establishments develop and
implement HACCP plans to prevent,
eliminate, or reduce to an acceptable
level the food safety hazards reasonably
likely to occur in their meat and poultry
product production processes (part 417).

These requirements were designed to
improve the safety of meat and poultry
products, thereby reducing the
incidence of foodborne illness
attributable to these products. These
requirements also assist the Agency in
meeting one of its other regulatory
objectives: to separate and clarify the
roles of the government inspection force
and the regulated industry.

Sanitation SOP implementation was a
vitally important first step in getting the
inspection force out of the role of
functioning as the quality control
department for plants. Key features of
part 417 requirements reinforced this
objective: the requirement that
establishments, not FSIS, conduct (or
have conducted for them) a hazard
analysis (§417.2(a)(1)), the absence of
HACCP plan approval by FSIS, the lack
of FSIS-specified CCPs, the requirement
that establishments validate the
adequacy of their HACCP plans

(§§417.4(a)), and the specification of
consequences for incomplete corrective
actions (§§417.2(e) and 417.6). All of
these emphasize the distinctly different
roles of FSIS and the establishment.
These regulations underscore the
companies’ responsibility for producing
meat and poultry products that are safe,
and make clear that the Agency will
hold them accountable for failing to do
s0.
The preamble to the PR/HACCP final
rule discussed other important features
of the Agency’s overall food safety
strategy, including regulatory reform,
that provide flexibility and encourage
company innovation and a farm-to-table
approach that extends beyond the
slaughter and processing establishments
where most FSIS activities have
occurred (61 FR 38810-11). FSIS is
aware that the command-and-control
nature of many of its regulations may
discourage or impede establishments
from taking full responsibility for the
production of safe, complying products.
In some cases, these regulations dictate
to establishments exactly how
something must be done; in other cases,
FSIS carries out the activity itself and
does not accept results from other
sources. To address this problem, FSIS
is converting many of its regulatory
requirements into performance
standards that allow an establishment to
determine how it will meet a
requirement, while still ensuring that
appropriate requirements are in place.

FSIS is also aware that food safety
problems may arise at many points
along the farm-to-table continuum, not
just in inspected establishments.
Invisible hazards may be introduced at
the production, distribution, or
consumption levels. Therefore, FSIS has
committed itself to working
cooperatively with others concerned
with food safety to encourage hazard
prevention and control at every step in
the process where a problem could
arise.

As explained above, part 417 makes
clear that violative residues present food
safety hazards that may be reasonably
likely to occur, and, therefore, slaughter
establishments must consider the
likelihood of their occurrence in
developing HACCP plans. Nevertheless,
some companies have found it difficult
to integrate part 417 requirements with
other FSIS regulations, including those
that address residue control, even
though §417.2(c)(3) directly addresses
the need to design critical limits to
ensure that regulatory requirements are
met. Part 417 also addresses FSIS
activities with respect to establishments’
HACCP systems and makes clear that
FSIS will conduct activities to verify the
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adequacy of HACCP plans, including
records review, direct observation or
measurement at a CCP, and sample
collection and analysis (§417.8).

FSIS believes that it is appropriate
now to rethink the current approach to
residue control. On the one hand,
industry must develop more effective
systems of residue control. On the other,
FSIS will need to shift its focus to
verification testing to ensure residue
requirements are met, so that only safe
meat and poultry products reach the
public. The Agency believes that this
will result in a more effective residue
control program and a more efficient use
of its resources.

Full HACCP implementation gives
FSIS and its constituents the
opportunity to consider what approach
is best to resolve problems of residue
control by plants and what approach is
best to accomplish effective integration
of HACCP and residue control
requirements.

Practical Considerations

(1) Historically, residue control
programs have engendered
controversies. There may be several
underlying reasons, including persistent
consumer concerns about the hazards
they cannot see and cannot readily
manage themselves. Obviously,
chemical hazards in meat and poultry
products cannot be managed by the
individual consumer through usual
techniques such as cooking or careful
handling. The Food Marketing Institute
(FMI) has conducted surveys of
consumer attitudes and actions with
regard to food safety. Even after many
years of documented improvement of
residue control in domestic meat and
poultry products, and even with the
increasing availability of data about the
success of residue control, annual FMI
surveys reveal that consumers continue
to be concerned about residues.*

(2) Management of the hazards
presented by chemical residues depends
on persons with several different, but
highly technical, scientific
qualifications: toxicologists, chemists,
epidemiologists, veterinarians,
microbiologists, statisticians, and others
who sometimes have not regarded open
communication with the less expert
public as a critical task. Additionally, in
the United States and most countries,
the scientists who are involved in the
management of the hazards presented
by chemical residues are not all
employed by the same government
agency and naturally develop different

4Reference 3 is “Trends in the United States:
Consumer Attitudes and the Supermarket,” 2000,
Food Marketing Institute.

perspectives and concerns. Thus, a
program that encompasses the kind of
coordination and communication that is
included in the United States’ system is
necessary. Communication about that
system, and public involvement in
shaping it, however, can be improved.

FSIS does not contemplate changes to
residue control that would significantly
alter the involvement in it of different
types of highly skilled professionals or
the close coordination that exists among
food safety agencies in regard to it. FSIS
does, however, contemplate changes
that would make it even clearer that
inspected establishments are
responsible for analyzing the hazards
from chemical residues and for taking
measures to control those hazards that
are reasonably likely to occur.

(3) The public health hazards
presented by violative residues may be
underestimated by the public whose
attention is currently drawn to health
hazards associated with pathogens in
meat and poultry products. Two
possible reasons for this may be a sense
of security about the effectiveness of the
current residue program and the usually
longer-term consequences of residue
control failures when compared to the
immediate consequences of failures to
control pathogenic organisms.

Although there is competition for
finite resources, FSIS does not
contemplate changes to its residue
control program that would reduce its
effectiveness or its importance. In fact,
FSIS expects that the environment
established by full HACCP
implementation should lead to more
efficient and effective residue control.

(4) Residue control activities have
been the subject of well-publicized
international controversies. The United
States is a major exporter and importer
of meat and poultry products. In
addition, its agricultural production
systems for meat and poultry products
are substantially different from those of
the many countries with which it trades.
Determining whether such different
systems impose equivalent requirements
has not been an easy task.

FSIS does not contemplate changes
that would undermine the exportation
of meat and poultry products, but it is
likely to ask that producers and
processors take more responsibility for
ensuring that residue violations are
prevented. If producers and processors
do so, FSIS will be able to assume a true
verification role, as contemplated by
HACCP.

Rethinking the Approach to Residue
Control—Best Available Practices

FSIS believes that efforts to solve a
practical problem that arose during

HACCP implementation provide the
initial steps for rethinking the approach
to residue control in a HACCP
environment. An establishment that
slaughters principally cull dairy cows, a
market class of livestock with an
historically high incidence of drug
residue violations, had not included any
residue controls in its HACCP plan
because it assumed that FSIS would
continue to take the lead responsibility
in this area. Findings of violative levels
of drug residues in carcasses of animals
slaughtered at the establishment
resulted in the issuance of FSIS
Noncompliance Records (NRs). (The
NR, FSIS Form 5400.5—4, is the
Agency’s official record of
noncompliance and serves as
notification to an establishment of its
failure to comply with one or more
regulatory requirements. See FSIS
Directive 5400.5.)

In response to this situation, a
coalition of industry members and trade
associations and other interested parties
met with the Agency. They expressed a
number of concerns. They were
concerned about the high number of
NRs issued at some establishments
because of repeated violations in cull
dairy cows. They also were concerned
about the lack of consistency regarding
the taking of screening samples for
residues of certain antibiotics in similar
types of establishments. They requested
that the Agency clarify its instructions
to its supervisory veterinary medical
officers (SVMOs) regarding the taking of
screening samples for residues of certain
antibiotics. They also requested
assistance in obtaining rapid laboratory
results so that the appropriate
disposition of carcasses could be
determined quickly.

The coalition offered to share
information that the large majority of
establishments had that slaughter cull
dairy cows, including the identification
of suppliers of residue-violative
animals, and notifications issued by a
slaughtering establishment to such
suppliers of a violative residue finding
that might indicate that future
purchases would be restricted. Coalition
members suggested that, over time, such
an approach might result in an actual
decrease in violative residue findings in
cull dairy cows.

Since the initial discussions, there
have been several important
developments:

—FSIS reviewed its instructions to
SVMOs about the post-mortem
observations that should trigger
performance of a screening test for
residues of certain antibiotics, and it
found that there was a discrepancy
between the Agency’s training of
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SVMOs and the instructions they
received on the job for this matter.
FSIS remedied this situation by
issuing a new notice that is consistent
with the training given to SVMOs.>
The notice is expected to result in
more screening tests being performed.

—FSIS determined that it could
accomplish its laboratory
confirmation analyses of screening
positive results within a short
timeframe.

—FSIS has told establishments that if
their HACCP plans include residue
controls that constitute the best
available preventive practices for
slaughter establishments, if they
implement those controls effectively,
and if they supply FSIS with
information about violators, then the
Agency will not treat violative residue
findings by the establishment that are
followed by appropriate corrective
actions as noncompliance (see
§417.3(a)).

In response to these modest shifts in
the Agency’s approach, several
establishments are exploring what might
be considered to be the best preventive
practices available to slaughterers.
These include:

 ensuring that all animals brought
into an establishment for slaughter are
identified, so that they can be traced
back to the producers of them, with
receiving as a CCP;

* Notifying animal producers in
writing of both violative and high, but
not violative, residue findings, with
such notification including a discussion
of the issues involved, the company’s
future expectations, and an indication
that repeat violators will not be future
suppliers;

» Exploring the possibilities for the
establishment of state-certified, and
possibly USDA Cooperative State
Research, Education, and Extension
Service-verified, voluntary residue
avoidance programs comparable to
those developed by major producer
trade organizations, so that slaughter
establishments could add to their
purchase specifications a requirement
that suppliers participate in such
programs and supply certifications to
that effect; and

» Exploring the possibilities for live
animal testing, so that slaughter
establishments could have a rapid,
convenient verification tool.

FSIS notes that there is a considerable
methods development agenda that must
be accomplished before the potential for
live animal testing can be fully realized,
but some existing efforts may aid this
process. For example, the European

5Reference 4 is FSIS Notice 24-00.

Union (EU) expects testing at the
producer level,® and thereby has created
a demand for such methods.” In
addition, there are efforts underway to
facilitate the timely recognition and
acceptance of test kit methods by
providing independent, third-party
scientific validation and accreditation of
test kit performance claims.8

There may be models in Europe for
other forms of public-private
cooperation in residue control. In the
Netherlands, there is a National Plan for
Residues implemented by two
ministries. Analyses for drug and
pesticide residues in meat, poultry, and
eggs are performed on a variety of
sample types (muscle, fat, liver, kidney,
and urine) taken from animals at
slaughterhouses and on farms. There is
also a private sector quality assurance
group that provides support to producer
groups that use its seal in marketing.
The laboratory for the quality assurance
group uses the same analytical methods
as the government laboratories, and its
results are considered to be equivalent
to those of the government laboratories,
including as a basis for action against
producers of violative animals.

It is likely that additional models in
use in other countries could provide
concepts for the United States to
consider as it reviews residue control in
a HACCP environment.

Residue Control in a HACCP
Environment—Issues To Be Considered

Almost fifteen years ago, the National
Academy of Sciences (NAS) issued the
first of several reports commissioned by
FSIS that analyzed and commented
upon the status and future of the
nation’s meat and poultry inspection
system. The July 1985 report, titled
“Meat and Poultry Inspection System,
The Scientific Basis of the Nation’s
Program,” paid particular attention to
the NRP because it was a principal
means through which chemical hazards
were addressed.? The report provides a
useful framework for reconsidering the
management of chemical hazards
because it is HACCP oriented, and
because most of the elements on which
it focused still appear relevant today.

The areas addressed by NAS include
the 10 discussed below. They are
addressed here in order to raise issues
that need consideration in the course of
reconsidering the Agency’s approach to
residue control.

6 Reference 5 is Council Directive 96/23/EC.

7Reference 6 is a list of live animal test methods.

8Reference 7 is general information describing
the AOAC Institute and its activities.

9Reference 8 is the chapter of the 1985 NAS
report (Chapter 4) that addressed control of
chemical hazards.

(1) Public Protection as the Primary
Objective

The 1985 report determined that
public protection was the primary
objective of the NRP, and it remains the
primary objective today. One issue that
needs to be considered now is what full
HACCP implementation adds to the
potential for public health protection
against chemical hazards. The Agency
believes that it explicitly adds
responsibility for establishments,
through the hazard analysis, to
determine whether chemical
contamination, pesticides, or drug
residues are food safety hazards
reasonably likely to occur, and if so, it
adds the responsibility for the
establishment to control them through
the HACCP system. Industry’s enhanced
role in this area will enable FSIS to
optimize its effectiveness by allowing it
to focus upon verifying that safe and
wholesome product enters commerce.

If public protection is to be the
primary focus of the Agency’s residue
control program, a question remains as
to how the Agency should respond to
requests by receiving countries to test
for compounds that this country’s risk
analysis has not determined to be of
public health significance. Where
additional testing is requested, current
FSIS policy is to not use federal funds
for it; rather, the expense is borne by the
exporter. For example, meat and poultry
products exported from the United
States to the EU are subjected to
additional residue testing for some
compounds that are banned in the EU
but that may be used, in accordance
with FDA regulations, in the United
States. They also are tested for
compounds that are approved for use in
both the EU and the United States, but
for which the EU mandates testing and
for which the current U.S. program does
not conduct tests. Only product eligible
for export to the EU is being sampled for
these compounds, and the analyses are
performed in independent laboratories
at industry expense.1° In light of
HACCP, an issue that needs to be
considered is what other possible
approaches might be developed for this
matter.

(2) Focus on Prevention

The July 1985 NAS report indicated
that the NRP was improved, but that it
was nevertheless still deficient in its
focus on prevention. An issue that
needs to be examined in this area is
what full implementation of HACCP has
added to the capacity of the government

10Reference 9 is extra residue requirements for
the EU.
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to enhance residue control programs’
focus on prevention.

As articulated in the preamble to the
PR/HACCEP final rule (61 FR 38807-08),
HACKCEP is a science-based system of
process control, designed to prevent
food safety problems during the
processing of food rather than to detect
them after they have occurred. This
raises the question of what producers
and processors should be doing to
identify and promote the acceptance of
validated preventive measures.

In 1985, NAS suggested that the NRP
was handicapped by the lack of
traceback capabilities as well as by the
low numbers of samples for residue
testing. NAS also suggested that analysis
of test results needed to produce a better
characterization of the hazards, rather
than just an enumeration of them across
market class/compound dimensions.
This raises the issue of how full HACCP
implementation contributes to
addressing these deficiencies.

(3) Clear Tolerance Levels Available on
All Important Substances

In 1985, NAS identified this feature as
improved, but still needing more
progress. The process of setting
tolerances has changed significantly
since 1985. Tolerance setting is a
function performed by FDA and EPA
and, thus, minimally affected by FSIS
program changes. Therefore, FSIS
considers this issue to be minimally
affected by full HACCP implementation.

(4) Sampling Scheme Adequate for
Prevention

In 1985, NAS was critical of the NRP’s
monolithic sampling strategy. NAS
suggested that the strategy ought to be
revised to provide for more sampling,
true probability sampling, and sampling
designed to adequately characterize the
nature and distribution of contaminants.
NAS also suggested that random
sampling schemes other than simple
random sampling should be considered
and that substantial technical advice
from experts on sample surveys should
be obtained.

There are certainly alternative
sampling strategies that could be used
in the residue control effort. FSIS might
choose to sample certain historically
problematic market classes intensively
to define baseline conditions; from
those baseline conditions, the Agency
could consider promulgating
performance standards for some market
class/compound combinations that have
been historically troublesome.
Alternatively, FSIS could propose
performance standards based on
historical results from its own

program.®? In either case,
establishments would be responsible for
achieving these standards. FSIS would
verify whether they were meeting the
standards, and failure to meet the
standards would have HACCP system
COnsequences.

The Agency could also consider an
approach that takes into account the
amount of establishment sampling being
done in determining the amount of FSIS
testing that is appropriate. In fact, if
FSIS verifies that an establishment has
included residue control in its HACCP
plan and is following corrective action
procedures after any violative finding,
with records available for Agency
personnel to review, it would logically
be expected that FSIS would consider
limiting its residue testing.

Another alternative sampling strategy
could involve adding marketbasket
testing to FSIS activities and combining
all FSIS results with any available test
results from industry—animal
producers as well as processors.
Analysis of such a body of data might
be possible and might provide a more
comprehensive picture of residue
control. Other countries may have
experience with approaches that
combine public and private testing.

Other issues that need to be
considered here are what new
approaches that combine producer,
processor, and government activities
into a multifaceted and more
comprehensive residue control
approach can and should be
implemented now that HACCP has been
fully implemented, and what needs to
be done to accomplish this.

(5) Risk Assessment

NAS recommended that risk
assessment play a prominent role in
each of the first four areas discussed
above. FSIS experience with risk
assessment in the realm of microbial
hazards is somewhat limited, although
growing. FSIS has completed a risk
assessment for Salmonella enteritidis in
shell eggs and egg products, and it soon
will complete a risk assessment for E.
coli 0157:H7 in ground beef and a
Listeria monocytogenes risk ranking
with FDA. Some people believe that risk
assessment is less difficult in the realm
of chemical hazards. The interagency
Surveillance Advisory Team recently
completed a significant change in the
way compounds are selected for
analysis any given year.12

FSIS believes the following issues
need to be considered in this area: How

11 Reference 10 summarizes recent FSIS data that
could serve as the basis for performance standards.
12 Reference 11, sections 5 and 6 of the current

Blue Book, describes the new approach.

should the Agency establish an agenda
for risk assessment in the realm of
controlling chemical hazards; how
should the Agency allocate resources for
its growing risk assessment needs; is the
Animal and Plant Health Inspection
Service’s approach—which involves
setting standards for risk assessments,
and then permitting outside parties who
meet those standards to perform risk
assessments—useful; and what does full
HACCP implementation bring in terms
of these risk assessments?

(6) Adequate Analytical Tools and
Testing Capacity

The Agency and its partners, such as
FDA, have made great strides in the
development of methods for residue
testing and in the capability of
laboratories to conduct analyses for
residues (which even in 1985 were
recognized as greatly improved).
However, full implementation of
HACCP may bring opportunities for
greater progress, because it could create
new markets for high quality laboratory
work or new analytical methods.

Issues that need to be considered
include the following: What are the
needs for laboratory capacity, and what
new analytical methods are needed;
should the Agency consider recognizing
test results for residues from State and
private laboratories that have
appropriate accreditation; and how can
the Agency facilitate the development of
new testing methods, particularly for
live animals?

(7) A Trained Inspection Force

Issues that need to be considered in
this area include the following: What
training does the FSIS inspection force
need regarding residue control in a full
HACCP implementation situation; and
what training do those in the regulated
industries and others need regarding
residue control in a full HACCP
implementation situation?

(8) Close Links to Regulatory
Enforcement

Much has changed since 1985,
including a major FSIS reorganization
and implementation of the PR/HACCP
final rule. An issue that needs to be
considered is what opportunities do the
Agency’s realignment and other
activities in support of full HACCP
implementation create for linkage
between residue control and
enforcement.

FSIS intends to proceed with its
regulatory reform agenda and to apply
the principles that guide it to complete
its agenda, which includes residue
control reform. (See the Agency’s
advance notice of proposed rulemaking,
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“FSIS Agenda for Change: Regulatory
Review” (60 FR 67469, December 29,
1995), and Reference 1.) In this regard,
issues that need to be considered
include the following: What
amendments to the regulations and
other materials that cover residue
control are needed; are additional efforts
at interagency coordination regarding
residue control necessary, and if so,
what should they be?

FSIS has adopted the practice of
supplementing its regulations with
guidance material for industry. Issues
that need to be considered include the
following: What new or improved
guidance materials are needed regarding
residue control; what improvements in
these materials can be made to ensure
that industry members obtain the
greatest benefit possible from them?

(9) Useful Information Systems

Implementation of HACCP has
significantly modified most of the
Agency’s information system needs.
Considering residue control alone, what
are the critical information system
needs in this area?

FSIS knows that EPA and FDA both
need information regarding residues.
The following issues need to be
considered here: Who else needs
information regarding residues, and
who has the needed information; what
are the constraints on sharing
information regarding residues; how can
obstacles to the sharing of information
be overcome; and what resources are
available for obtaining and sharing
information?

(10) Priorities Are Set Through an Open
Process

The NAS strongly suggested that an
open process, readily available to a wide
spectrum of constituents, be used to
establish priorities for the control of
chemical hazards in the meat and
poultry supply. The upcoming public
meeting is a first step in an effort to
meet that goal. FSIS would like to know
what other efforts might be useful in
opening up the process.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this rule, FSIS will announce the
publication of this document in the
FSIS Constituent Update. FSIS provides
a weekly FSIS Constituent Update,
which is communicated via fax to over
300 organizations and individuals. In
addition, the update is available on line
through the FSIS web page located at

http://www.fsis.usda.gov. The update is
used to provide information regarding
FSIS policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or will be
of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience. For more
information and to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

Done at Washington, DC, on November 22,
2000.
Thomas J. Billy,
Administrator.
[FR Doc. 00-30309 Filed 11-27-00; 8:45 am]
BILLING CODE 3410-DM—p

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—-NM-139-AD]
RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR42-200, —300, and —320
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all
Aerospatiale Model ATR42-300 and
—320 series airplanes. The existing AD
requires repetitive ultrasonic
inspections to detect cracking of certain
lugs on the main landing gear (MLG),
replacement of cracked lugs with new or
serviceable parts, and a follow-on
inspection; and provides for an optional
terminating action for the repetitive
inspections. This action would remove
that terminating action and require new
repetitive inspections of the rubber
sealant to detect shearing, and
corrective action, if necessary. This
action also would require new one-time
visual and fluorescent penetrant
inspections to detect discrepancies of
certain lugs and refurbishment of the
MLG barrel and swing lever assemblies,
which would terminate the

requirements of this proposed AD. This
action would also revise the
applicability of the existing AD. This
proposal is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to detect and correct
discrepancies of the MLG barrel lower
lugs, which could result in reduced
structural integrity and possible
collapse of the MLG.

DATES: Comments must be received by
December 28, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98-NM—
139-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this



70816 Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-NM—-139—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-139-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On December 15, 1997, the FAA
issued AD 97-26-19, amendment 39—
10262 (62 FR 66980, December 23,
1997), applicable to all Aerospatiale
Model ATR42-300 and —320 series
airplanes, to require repetitive
ultrasonic inspections to detect fatigue
cracks of the lower lugs of the barrel of
the main landing gear (MLG); and
replacement of cracked lower lugs with
new or serviceable parts, and a follow-
on inspection. The existing AD further
provides for an optional terminating
action for the repetitive inspections.
That action was prompted by issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The
requirements of that AD are intended to
detect and correct fatigue cracking of the
lower lugs of the barrel of the MLG,
which could lead to collapse of the
MLG.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
Direction Generale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, has advised the
FAA of cases of rotation of the MLG
bushings at the swinging lever hinge.
This rotation damaged the anticorrosion
protection of the MLG barrel. These
cases occurred on airplanes on which
the optional terminating action
provided in the existing AD had been
accomplished. Corrosion of the MLG
barrel, if not corrected, could result in
reduced structural integrity and possible
collapse of the MLG.

Explanation of Relevant Service
Information

Messier-Dowty (the manufacturer of
landing gears installed on Model ATR42
series airplanes) has issued Service
Bulletin 631-32—144, dated January 19,
1998, which describes procedures for

repetitive visual inspections of the
rubber sealant around the bushings at
the MLG barrel and swinging lever
hinge point to detect discrepancies
(including shearing or separation).
Corrective actions for discrepancies
include repeating the actions (including
an ultrasonic inspection to detect
fatigue cracks of the lower lugs of the
MLG barrel, and, if necessary,
replacement of the MLG barrel assembly
with a new or serviceable MLG barrel
assembly) specified by Messier-Dowty
Service Bulletin 631-32-132, dated
January 21, 1997.

Messier-Dowty has also issued
Service Bulletin 631-32-145, dated
February 16, 1998, which describes
procedures for one-time detailed visual
and fluorescent penetrant inspections of
the MLG barrel lower lugs; and
refurbishment of the barrel lower lug
and swinging lever assemblies,
including restoration of the protective
coating, replacement of the old bushings
with new bushings, and installation of
lubrication fittings. This service bulletin
replaces Messier-Dowty Service Bulletin
631-32—-133 (which the existing AD
refers to for accomplishment of the
optional terminating action).

Accomplishment of the actions
specified by the service bulletins is
intended to adequately address the
identified unsafe condition. The DGAC
classified these service bulletins as
mandatory and issued French
airworthiness directive 1996—294(B) R4,
dated March 10, 1999, in order to ensure
the continued airworthiness of these
airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 97-26-19 to:

» Continue to require repetitive
ultrasonic inspections to detect fatigue
cracks of the lower lugs of the MLG
barrel, replacement of cracked lower
lugs with new or serviceable parts, and
a follow-on inspection;

* Require new one-time visual and
fluorescent penetrant inspections to
detect discrepancies of certain lugs, and
refurbishment of the MLG barrel and
swing lever assemblies; which would
terminate the repetitive inspections;

* Reduce the repetitive interval for
the ultrasonic inspection for certain
airplanes;

» Revise the applicability to include
Model ATR42-200 series airplanes,
which have been determined to be
subject to the identified unsafe
condition;

* Revise the applicability to exclude
airplanes that have been refurbished in
accordance with Messier-Dowty Service
Bulletin 631-32-145; and

* Require operators to report results
of inspection findings to Messier-Dowty.

The actions would be required to be
accomplished in accordance with the
service bulletins described previously,
except as discussed below.

Differences Between Proposed AD and
French Airworthiness Directive

The proposed AD would require an
inspection of the rubber sealant around
the bushings at the MLG barrel and
swinging lever point within 400 flight
hours; the parallel French airworthiness
directive recommends accomplishment
of the inspection prior to the next “A”
check. In developing an appropriate
compliance time for this proposed AD,
the FAA considered the minimum
maintenance intervals recommended by
the Maintenance Review Board, the
DGAC’s recommendation, the degree of
urgency associated with addressing the
subject unsafe condition, and the
average utilization of the affected fleet.
Further, because maintenance
schedules, including “A” checks, may
vary from operator to operator, there
would be no assurance that the actions
would be accomplished within the
proposed compliance time. In light of
these factors, the FAA finds that the
compliance time of 400 flight hours, as
proposed, represents the maximum
interval of time allowable for the
affected airplanes to continue to operate
prior to accomplishing the proposed
actions without compromising safety.

Operators should note that, unlike the
procedures described in Messier-Dowty
Service Bulletin 631-32—144, this
proposed AD would not permit further
flight with discrepant sealant. The FAA
has determined that, because of the
safety implications and consequences
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associated with such discrepancies, any
subject sealant that is found to be
discrepant must be repaired or modified
prior to further flight.

Operators should note that, although
Messier-Dowty Service Bulletin 631—
32-145 specifies that the manufacturer
may be contacted for disposition of
certain repair conditions, this proposal
would require either replacing the
discrepant MLG barrel, or repairing the
discrepant part in accordance with a
method approved by the FAA or the
DGAC (or its delegated agent). In light
of the type of repair that would be
required to address the identified unsafe
condition, and in consonance with
existing bilateral airworthiness
agreements, the FAA has determined
that, for this proposed AD, a repair
approved by either the FAA or the
DGAC would be acceptable for
compliance with this proposed AD.

Cost Impact

There are approximately 84 airplanes
of U.S. registry that would be affected
by this proposed AD.

The inspection that is currently
required by AD 97-26-19, and retained
in this proposed AD, takes
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $120 per
airplane, per inspection cycle.

The new inspections and
refurbishment that are proposed in this
AD action would take approximately 29
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts would cost
approximately $4,822 per airplane.
Based on these figures, the cost impact
of the proposed requirements of this AD
on U.S. operators is estimated to be
$551,208, or $6,562 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10262 (62 FR
66980, December 23, 1997), and by
adding a new airworthiness directive
(AD), to read as follows:

Aerospatiale: Docket 98-NM-139-AD.
Supersedes AD 97-26—19, Amendment
39-10262.

Applicability: Model ATR42-200, —300,
and —320 series airplanes; certificated in any
category; except airplanes that have been
refurbished in accordance with Messier-
Dowty Service Bulletin 631-32—145, dated
February 16, 1998.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an

alternative method of compliance in
accordance with paragraph (k)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct discrepancies of the
main landing gear (MLG) barrel lower lugs,
which could result in reduced structural
integrity and possible collapse of the MLG,
accomplish the following:

Ultrasonic Inspection

(a) For airplanes on which the actions
specified by Messier-Dowty Service Bulletin
631-32-133, dated February 24, 1997, as
revised by Change Notice No. 1, dated March
18, 1997, have not been accomplished prior
to the effective date of this AD: Perform an
ultrasonic inspection to detect fatigue cracks
of the lower lugs of the barrel of the MLG,
in accordance with Messier-Dowty Service
Bulletin 631-32-132, dated January 21, 1997,
at the applicable time specified in paragraph
(a)(1), (a)(2), (a)(3), or (a)(4) of this AD.

(1) For Model ATR42-300 and —320 series
airplanes: Inspect within 2 years after the last
overhaul or repair of the lower lugs of the
barrel of the MLG; or within 60 days after
March 7, 1997 (the effective date of AD 97—
04—09, amendment 39-9933); whichever
occurs later.

(2) For Model ATR42-300 and —320 series
airplanes: Inspect within 5 years after the
installation of a new MLG barrel assembly, or
within 60 days after January 7, 1998 (the
effective date of AD 97—26—19, amendment
39-10262); whichever occurs later.

(3) For Model ATR42-200 series airplanes:
Inspect within 2 years after the last overhaul
or repair of the lower lugs of the barrel of the
MLG, or within 60 days after the effective
date of this AD, whichever occurs later.

(4) For Model ATR42-200 series airplanes:
Inspect within 5 years after the installation
of a new MLG barrel assembly, or within 60
days after the effective date of this AD,
whichever occurs later.

(b) If, during any inspection specified in
paragraph (a) of this AD, no ultrasonic echo
(as described in Messier-Dowty Service
Bulletin 631-32-133, dated February 24,
1997, as revised by Change Notice No. 1,
dated March 18, 1997) is detected, or if the
echo is less than 20%: Except as required by
paragraph (c) of this AD, repeat the ultrasonic
inspection thereafter at intervals not to
exceed 900 landings.

(c) For airplanes that are subject to the
repetitive inspection requirements of
paragraph (b) of this AD: As of the effective
date of this AD, repeat the inspection, as
specified by Table 1 of this AD, until the
requirements of paragraph (f) of this AD are
accomplished. Table 1 is as follows:
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TABLE 1.—REPETITIVE INTERVAL

If the first ultrasonic inspection specified by paragraph (a) of this AD

was done . . .

Then repeat the ultrasonic inspection . . .

(1) At least 24 months, and less than 42 months, before the effective

date of this AD.

(2) Less than 24 months before the effective date of this AD, or at any

time on or after the effective date of this AD.

Within 500 landings after the first ultrasonic inspection, or within 60
days after the effective date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 500 landings.

At intervals not to exceed 900 landings, for a period not to exceed 24
months after the first ultrasonic inspection of (a) of this AD; and
thereafter at intervals not to exceed 500 landings.

(d) If, during any inspection specified in
paragraph (a) of this AD, the echo is greater
than or equal to 20%: Prior to further flight,
replace the MLG barrel assembly with a new
or serviceable MLG barrel assembly, in
accordance with Messier-Dowty Service
Bulletin 631-32-132, dated January 21, 1997.

(1) If the damaged barrel assembly is
replaced with an overhauled or repaired
assembly, within 2 years after installation of
that overhauled or repaired part, accomplish
the actions specified in paragraph (a) of this
AD.

(2) If the damaged barrel assembly is
replaced with a new barrel assembly, within
5 years after installation of that new part,
accomplish the actions specified in
paragraph (a) of this AD.

Inspection of Sealant

(e) For airplanes on which the actions
specified by Messier-Dowty Service

Bulletin 631-32-133, dated February 24,
1997, as revised by Change Notice No. 1,
dated March 18, 1997, have been
accomplished prior to the effective date of
this AD: Within 400 flight hours after the
effective date of this AD, perform a detailed
visual inspection to detect discrepancies
(including shearing or separation) of the
rubber sealant between the bushings and the
MLG barrel lower lugs, and between the
bushing and the swinging lever lug, in
accordance with Messier-Dowty Service
Bulletin 631-32—144, dated January 19, 1998.
Repeat the inspection thereafter at intervals
not to exceed 400 flight hours, until
accomplishment of the actions required by
paragraph (f) of this AD.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no discrepancy is detected, repeat the
detailed visual inspection specified in
paragraph (e) of this AD thereafter at
intervals not to exceed 300 landings, until
accomplishment of the actions required by
paragraph (f) of this AD.

(2) If any discrepancy is detected, prior to
further flight, repeat the ultrasonic inspection
and all applicable corrective actions
specified by paragraphs (a), (b), and (d) of
this AD.

Inspections and MLG Refurbishment

(f) For all airplanes: At the applicable time
specified by paragraph (g) or (h) of this AD,
accomplish the actions required by
paragraphs (f)(1) and (f)(2) of this AD, in
accordance with Messier-Dowty Service
Bulletin 631-32—145, dated February 16,
1998, or Revision 1, dated May 31, 1999.
Accomplishment of the inspections and
refurbishment required by this paragraph
constitutes terminating action for the
requirements of this AD.

(1) Perform a one-time detailed visual
inspection and a one-time fluorescent
penetrant inspection to detect discrepancies
(cracks, corrosion, and material defects) of
the barrel lower lugs (outboard and inboard).

(i) If no discrepancy is found, prior to
further flight, refurbish the lugs in
accordance with the service bulletin.

(ii) If any discrepancy is found, prior to
further flight, refurbish the lugs in
accordance with the service bulletin and
repeat the detailed visual inspection and
fluorescent penetrant inspection. If any
discrepancy remains, prior to further flight,
do the actions specified by either paragraph
(H)(1)(i1)(A) or (H(1)(ii)(B) of this AD.

(A) Replace the damaged MLG barrel with
a new or reconditioned barrel.

(B) Repair in accordance with a method
approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Direction Generale de 1’Aviation Civile
(DGAQC) (or its delegated agent). For a repair
method to be approved by the Manager,
International Branch, ANM-116, as required
by this paragraph, the Manager’s approval
letter must specifically reference this AD.

(2) Refurbish the MLG (including restoring
the protective treatments, installing new
bushings, and installing new lubrication
points of the MLG barrel and swinging lever
assemblies).

Compliance Times for Inspections and
Refurbishment

(g) For airplanes on which the actions
specified by Messier-Dowty Service Bulletin
631-32-133, dated February 24, 1997, have
not been accomplished prior to the effective
date of this AD: Do the actions required by
paragraph (f) of this AD at the earlier of the
times specified by paragraphs (g)(1) and (g)(2)
of this AD.

(1) At the next overhaul of the MLG leg,
not to exceed 42 months after the effective
date of this AD.

(2) Within 42 months after the first
ultrasonic inspection in accordance with
paragraph (a) of this AD, or within 60 days

after the effective date of this AD, whichever
occurs later.

(h) For airplanes on which the actions
specified by Messier-Dowty Service Bulletin
631-32-133, dated February 24, 1997, have
been accomplished prior the effective date of
this AD: Do the actions required by
paragraph (f) of this AD within 24 months
after the initial sealant inspection required by
paragraph (e) of this AD.

Reporting Requirement

(i) At the applicable time specified by
paragraph (i)(1) or (i)(2) of this AD, submit
a report of the results (both positive and
negative findings) of the initial inspections
required by paragraphs (a) and (e) of this AD
to Messier-Dowty, BP 10-78142 Velizy
Cedex, France. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(1) For airplanes on which the inspections
are accomplished after the effective date of
this AD: Submit a report of each inspection
within 10 days after performing the
applicable inspection.

(2) For airplanes on which the inspections
have been accomplished prior to the effective
date of this AD: Submit the report within 10
days after the effective date of this AD.

Spares

(j) As of the effective date of this AD, no
person shall install a bushing, part number
D66349, on the MLG barrel and swinging
lever assemblies on any airplane.

Alternative Methods of Compliance

(k)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-114.

(2) Alternative methods of compliance
approved previously in accordance with AD
97—-26-19, amendment 39-10262, are
approved as alternative methods of
compliance with this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.
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Special Flight Permits

(1) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in French airworthiness directive 1996—
294(B) R4, dated March 10, 1999.

Issued in Renton, Washington, on
November 20, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-30122 Filed 11-27—00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM—-279-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 707 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 707 series
airplanes. This proposal would require
modification of certain areas of the
upper skin of the wing. This action is
necessary to prevent cracking of the
upper skin of the wing, which could
result in reduced structural integrity of
the wing. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
January 12, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2000-NM—
279-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-279—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the

Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124—2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
James Rehrl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2783; fax (425) 227—1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-279-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-279-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that cracking has been
detected in the upper skin of the wing
at wing stringers 10A and 11A on both
the left- and right-hand wings of certain
Boeing Model 707 series airplanes. The
cracking has been attributed to skin
fatigue. This condition, if not corrected,
could result in reduced structural
integrity of the wing.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 2378, Revision
1, dated June 30, 1967, which, among
other actions, describes procedures for
modification of the upper skin of the
wing at wing stringers 10A and 11A.
The modification involves removing
fasteners at the inboard and outboard
ends of the stringer, inspecting these
fastener holes using an eddy current
method to detect cracking,
counterboring the inner surface of the
stringer at each fastener hole, installing
an anti-fretting strip between the wing
and stringer, enlarging fastener holes to
remove fatigued metal, and installing
new, improved fasteners.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the
modification specified in the service
bulletin described previously, except as
discussed below.

Differences Between the Proposed Rule
and Service Bulletin

Operators should note that the service
bulletin recommends, and describes
procedures for, an initial ultrasonic
inspection of the wing upper skin prior
to the accumulation of 18,000 flight
hours or within 800 flight hours after
receipt of the service bulletin,
whichever occurs later. The service
bulletin also recommends repetitive
inspections at intervals not to exceed
1,600 flight hours, until
accomplishment of a repair or
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modification. The service bulletin
suggests accomplishment of the
modification described previously “at
the major overhaul closest to 20,000
flight hours.”

This proposed AD would not require
the repetitive inspections specified in
the service bulletin but would require
the modification of the upper skin of the
wing at wing stringers 10A and 11A
prior to the accumulation of 20,000
flight hours or within 24 months after
the effective date of this AD, whichever
occurs later. Mandating the terminating
action is based on the FAA’s
determination that long-term continued
operational safety will be better assured
by modifications or design changes to
remove the source of the problem, rather
than by repetitive inspections. Long-
term inspections may not provide the
degree of safety assurance necessary for
the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
proposed modification requirement is
consistent with these conditions. Also,
because many of the airplanes that are
affected by this AD will have already
passed the compliance threshold of
20,000 flight hours, as suggested in the
service bulletin, the FAA finds that it is
appropriate to include a grace period of
24 months after the effective date of this
AD, to allow time for the modification
to be accomplished on all affected
airplanes in a timely manner.

Operators also should note that, as
explained previously, the procedures for
the modification include an HFEC
inspection of fastener holes “to ensure
that there are no cracks.” However, the
service bulletin does not include
instructions for corrective actions if a
crack is found during this inspection.
Therefore, paragraph (b) of this AD
states that, if any crack is found during
the inspection that is included as part
of the modification, the cracks must be
repaired in accordance with the
applicable chapter of the Boeing 707
Structural Repair Manual.

Cost Impact

There are approximately 5 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 1 airplane
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours to
accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on the

single U.S. operator is estimated to be
$4380.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-279-AD.

Applicability: Model 707 series airplanes;
as listed in Boeing Service Bulletin 2378,
Revision 1, dated June 30, 1967; certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking of the upper skin of
the wing, which could result in reduced
structural integrity of the wing, accomplish
the following:

Modification

(a) Prior to the accumulation of 20,000 total
flight hours, or within 24 months after the
effective date of this AD, whichever occurs
later, modify the upper skin of the wing at
wing stringers 10A and 11A on both the left-
and right-hand wings of the airplane, in
accordance with Boeing Service Bulletin
2378, Revision 1, dated June 30, 1967.

(b) During the high frequency eddy current
inspection included as part of the
modification required by paragraph (a) of this
AD, if any crack is found, prior to further
flight, repair in accordance with the
applicable section of the Boeing 707
Structural Repair Manual.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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Issued in Renton, Washington, on
November 21, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-30320 Filed 11-27—-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-124-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model

A310 and Model A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Airbus Model A310 and A300-600
series airplanes. This proposal would
require revising the Airplane Flight
Manual. This action is necessary to
provide the flight crew with procedures
to maintain airplane controllability in
the event of an in-flight thrust reverser
deployment. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
December 28, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM-—
124—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the

following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via the Internet must contain ‘“Docket
No. 2000-NM-124—-AD" in the subject
line and need not be submitted in
triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket 2000-NM-124—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-124-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
advised the FAA that certain procedures
have been revised in the Airplane Flight
Manual (AFM) for Airbus Model A310
and A300-600 series airplanes. In the
event of an in-flight thrust reverser
deployment, the existing “ENG REV
UNLK” procedure could result in
reduced controllability of the airplane.
The revised procedures are intended to
address this problem.

The FAA has approved the following
revisions to Section 4.02.00 of the
Airbus AFM’s for Model A310 and
A300-600 series airplanes powered by
Pratt & Whitney and General Electric
engines:

Model/Series

Reference

Date

A310-203, —221, —222, and —-304
A310-324 and —-325
A300-600 B4-605R
A300-600 F4-605R
A300-600 B4-622R

November 23, 1999.
November 24, 1999.
November 23, 1999.
November 24, 1999.
November 25, 1999.

Related AD

The FAA has issued a related AD, AD
99-18-19, amendment 39-11285 (64 FR
48277, September 3, 1999), which is
applicable to certain General Electric
engines installed on Airbus Model A310

and A300-600 series airplanes. Among
other things, that AD requires, at
paragraph (g), an AFM revision similar
to that proposed in this notice of
proposed rulemaking (NPRM). The FAA
may consider further rulemaking to

remove the AFM revision requirement
of paragraph (g) of AD 99-18-19. The
FAA can more adequately address the
identified unsafe condition by
incorporating that requirement into this
proposed AD, which is directed to
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airplanes rather than engines, and by
including all Airbus Model A310 and
A300-600 series airplanes powered by
Pratt & Whitney and General Electric
engines in the applicability of this
proposed AD.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
revising the AFM to provide the flight
crew with procedures to maintain
airplane controllability in the event of
an in-flight thrust reverser deployment.

Cost Impact

The FAA estimates that 116 airplanes
of U.S. registry would be affected by this
proposed AD. It would take
approximately 1 work hour per airplane

to do the actions, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $6,960, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie Docket 2000-NM-124-
AD.

Applicability: All Model A310 and Model
A300-600 series airplanes; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To maintain airplane controllability in the
event of an in-flight thrust reverser
deployment, accomplish the following:

Revisions to the Airplane Flight Manual
(AFM)

(a) Within 30 days after the effective date
of this AD, revise the Limitations and
Emergency Procedures Sections of the FAA-
approved AFM by inserting the following
references into Section 4.02.00 of the
applicable AFM.

Model/Series

Reference

Date

Airbus A310 AFM:
A310-203, —221, —222, and -304
A310-324 and —325

Airbus A300-600 AFM:
A300-600 B4—605R
A300-600 F4-605R
A300-600 B4-622R

November 23, 1999.
November 24, 1999.

November 23, 1999.
November 24, 1999.
November 25, 1999.

(b) After the AFM is revised as required by
paragraph (a) of this AD, the AFM revision
for Airbus Model A310 and A300-600 series
airplanes powered by certain General Electric
engines, as required by paragraph (g) of AD
99-18-19, amendment 39-11285, may be
removed.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators

shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 21, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-30321 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—AWP-6]
Proposed Establishment of Class D

Airspace; Sacramento Mather Airport;
Sacramento, CA

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish a Class D surface area at
Sacramento Mather Airport in
Sacramento, CA. A Federal Contract
Tower commenced operations at this
location earlier this year on a full-time
basis, twenty-four hours daily, seven
days per week. The Sacramento Mather
Airport routinely serves a large volume
of air cargo traffic in addition to
considerable general aviation activity
during both visual and instrument flight
conditions. Mather Tower controllers
are officially certified as weather
observers for this airport, and adequate
communication facilities have been
established. A review of current and
projected operations and procedures at
Sacramento Mather Airport fully
supports the need for Class D airspace
to enhance aviation safety, and in the
interest of the commerce and welfare of
the community. This action would
establish Class D airspace extending
upward from the surface to and
including 2,600 feet MSL within a 4.5-
mile radius of Sacramento Mather
Airport.

DATES: Comments must be received on
or before January 12, 2001.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 00-AWP-6, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Regional Counsel,
Western-Pacific Region, Federal
Aviation Administration, Room 6007,
15000 Aviation Boulevard, Lawndale,
California 90261. An informal docket
may also be examined during normal
business hours at the Office of the
Manager, Airspace Branch, Air Traffic
Division at the above address.

FOR FURTHER INFORMATION CONTACT: ]eri
Carson, Airspace Specialist, Airspace
Branch, AWP-520.11, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000

Aviation Boulevard, Lawndale,
California 90261, telephone number
(310) 725-6611.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 00—
AWP-6.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments
submitted will be available for
examination in the Airspace Branch, Air
Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
docket number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 that
would establish a Class D surface area
at Sacramento Mather Airport in
Sacramento, CA. A Federal Contract

Tower commenced operations at this
location earlier this year on a full-time
basis, twenty-four hours daily, seven
days per week. The Sacramento Mather
Airport routinely serves a large volume
of air cargo traffic in addition to
considerable general aviation activity
during both visual and instrument flight
conditions. Mather Tower controllers
are officially certified as weather
observers for this airport, and adequate
communication facilities have been
established. A review of current and
projected operations and procedures at
Sacramento Mather Airport fully
supports the need for Class D airspace
to enhance aviation safety, and in the
interest of the commerce and welfare of
the community. This action would
establish Class D airspace extending
upward from the surface to and
including 2,600 feet MSL within a 4.5-
mile radius of Sacramento Mather
Airport. Class D airspace areas are
published in Paragraph 5000 of FAA
Order 7400.9H, Airspace Designations
and Reporting Points, dated September
1, 2000, and effective September 16,
2000, through September 15, 2001,
which is incorporated by reference in 14
CFR 71.1. The Class D airspace
designation listed in this document
would be published subsequently in
this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:



70824 Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP CA D Sacramento Mather Airport, CA
[New]
Sacramento Mather Airport, CA

(Lat. 38°33'14", long. 121°17'51"W)

That airspace extending upward from the
surface to and including 2,600 feet MSL
within a 4.5-mile radius of Sacramento
Mather Airport.

* * * * *

Issued in Los Angeles, California, on
November 16, 2000.
Tommy E. Barclay,
Acting Manager, Air Traffic Division,
Western-Pacific Region.
[FR Doc. 00-30250 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—-AWP-15]
Proposed Modification to Sacramento

Executive Airport Class D and E
Surface Areas; Sacramento, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
the Class D and E airspace areas at
Sacramento Executive Airport by
reducing the radius of the basic surface
area and by removing those portions of
airspace defined as a northeast
extension to the basic surface area. The
existing surface area radius exceeds
criteria specified in FAA Order 7400.2,
Procedures for Handling Airspace
Matters. Additionally, the northeast
extension to the basic surface area is no
longer required for instrument approach

and departure procedures at Sacramento
Executive Airport.

DATES: Comments must be received on
or before January 12, 2001.
ADDRESSES: Send comments on the
proposed in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520
Docket No. 00-AWP-15, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Regional Counsel,
Western-Pacific Region, Federal
Aviation Administration, Room 6007,
15000 Aviation Boulevard, Lawndale,
California 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Airspace Specialist, Airspace
Branch, AWP-520.11, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone number
(310) 725-6611.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 00—
AWP-15". The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments
submitted will be available for
examination in the Airspace Branch, Air

Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, 15000 Aviation Boulevard,
Lawndale, California 90261.
Communications must identify the
docket number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 that
would modify the Sacramento Executive
Airport Class D and E Surface Areas at
Sacramento, CA. A review of airspace
classification and air traffic procedures
has made this action necessary. This
notice proposes to remove those
portions of airspace defined as a
northeast extension to the Class D and
E Surface Areas at Sacramento
Executive Airport, and to reduce the
radius of the basic surface area from 4.3-
miles to 4.0-miles. The northeast
extension and 4.3-mile radius no longer
required for any instrument approach or
departure procedures at Sacramento
Executive Airport. Class D and E2
airspace areas are published in
Paragraphs 5000 and 6002, respectively,
of FAA Order 7400.9H, Airspace
Designations and Reporting Points,
dated September 1, 2000, and effective
September 16, 2000, through September
15, 2001, which is incorporated by
reference in 14 CFR 71.1. The Class D
and E airspace designations listed in
this document would be published
subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air



Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules 70825

traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 2000 Class D Airspace.

* * * * *

AWP CA D Sacramento Executive Airport,
CA [Revised]

Sacramento Executive Airport, CA

(Lat. 38°30'45"N, long. 121°29'37"W)
Sacramento VORTAC

(Lat. 38°26'37"N, long. 121°33'06"W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4-mile radius of Sacramento
Executive Airport and within 1.8 miles each
side of the Sacramento VORTAC 032° radial,
extending from the 4-mile radius southwest
to the VORTAG, excluding the airspace
within the Sacramento International Airport,
CA Class C airspace area. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E Airspace Designated
as Surface Areas.
* * * * *

AWP CA E2 Sacramento Executive Airport,
CA [Revised]

Sacramento Executive Airport, CA
(Lat. 38°30'45"N, long. 121°29'37"W)
Sacramento VORTAC
(Lat. 38°26'37"N, long. 121°33'06"W)

That airspace within a 4-mile radius of
Sacramento Executive Airport and within 1.8
miles each side of the Sacramento VORTAC
032° radial, extending from the 4-mile radius
southwest to the VORTAG, excluding the
airspace within the Sacramento International
Airport, CA Class C airspace area. This Class
E airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Issued in Los Angeles, California, on
November 16, 2000.

Tommy E. Barclay,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 00-30249 Filed 11-27-00; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[TX-130-1-7473b; FRL-6907-9]
Approval and Promulgation of
Implementation Plans; Texas; Excess

Emissions During Startup, Shutdown,
Malfunction, and Maintenance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is taking direct final
action on revisions to the Texas State
Implementation Plan (SIP). These
revisions concern 30 TAC, Chapter 101,
General Air Quality Rules, General
Rules, specifically, the reporting and
recordkeeping requirements for excess
emissions resulting from Startup,
Shutdown, Malfunction, and
Maintenance (SSM) episodes. The EPA
is approving these revisions to regulate
excess emissions in accordance with the
requirements of the Federal Clean Air
Act and EPA’s policy on excess
emissions.

In the “Rules and Regulations”
section of this Federal Register, EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
because the EPA views this as a
noncontroversial revision and
anticipates no adverse comment. The
EPA has explained its reasons for this
approval in the preamble to the direct
final rule. If EPA receives no relevant
adverse comments, the EPA will not
take further action on this proposed
rule. If EPA receives relevant adverse
comment, EPA will withdraw the direct
final rule and it will not take effect. The
EPA will address all public comments
in a subsequent final rule based on this

proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
DATES: Written comments must be
received by December 28, 2000.
ADDRESSES: Written comments should
be addressed to Mr. Thomas H. Diggs,
Chief, Air Planning Section (6PD-L), at
the EPA Region 6 Office listed below.
Copies of documents relevant to this
action are available for public
inspection during normal business
hours at the following locations.
Anyone wanting to examine these
documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Texas Natural Resource Conservation
Commission, Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, P.E., Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665-6691.
SUPPLEMENTARY INFORMATION: This
document concerns 30 TAC, Chapter
101, General Air Quality Rules, General
Rules, specifically, the reporting from
SSM. For further information, please see
the information provided in the direct
final action that is located in the “Rules
and Regulations” section of this Federal
Register publication.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 15, 2000.
Jerry Clifford,
Acting Regional Administrator, Region 6.
[FR Doc. 00—-30108 Filed 11-27-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL—6906-5]

RIN 2060-Al41

Protection of Stratospheric Ozone:
Incorporation of Clean Air Act

Amendments for Reductions in Class |,
Group VI Controlled Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: With this action, EPA is
proposing revisions to the accelerated
phaseout regulations that govern the
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production, import, export,
transformation and destruction of
substances that deplete the ozone layer
under the authority of Title VI of the
Clean Air Act Amendments of 1990
(CAA or the Act). We are proposing
these revisions to implement recent
changes to the CAA (Oct. 21, 1998),
which direct EPA to conform the U.S.
methyl bromide phasedown schedule to
the schedule for industrialized nations
under the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol). Specifically, today’s
proposed amendments reflect the
Protocol’s reductions in the production
and consumption of class I, Group VI
controlled substances (methyl bromide)
for the 2001 calendar year and
subsequent calendar years, as follows:
beginning January 1, 2001, a 50 percent
reduction in baseline levels; beginning
January 1, 2003, a 70 percent reduction
in baseline levels; and, beginning
January 1, 2005, the complete phaseout
of class I, Group VI controlled
substances.

In the “Rules and Regulations”
section of today’s Federal Register, we
are amending the phaseout schedule as
a direct final rule without prior proposal
because we view this as a
noncontroversial revision and anticipate
no adverse comment. We have
explained our reasons for this approval
in the preamble to the direct final rule.
If we receive no adverse comment, we
will not take further action on this
proposed rule. If we receive adverse
comment, we will withdraw the direct
final rule and the rule will not take
effect. We will address all public
comments in a subsequent final rule
based on this proposed rule. We will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
EPA reiterates that the phasedown and
phaseout levels and dates are statutorily
required, and that it therefore has no
discretion to alter the schedule.

DATES: Written comments must be
received on or before December 28,
2000, unless a public hearing is
requested. If a public hearing takes
place, it will be scheduled for December
13, 2000, after which comments must be
received on or before 45 days after the
hearing. Any party requesting a public
hearing must notify the contact person
listed below by 5 p.m. Eastern Standard
Time on December 5, 2000. After that
time, interested parties may call EPA’s
Stratospheric Ozone Information
Hotline at 1-800-296—1996 to inquire
with regard to whether a hearing will be
held, as well as the time and place of
such a hearing.

ADDRESSES: Comments should be
submitted in duplicate (two copies) to:
Air Docket No. A—2000-24, U.S.
Environmental Protection Agency, 2000
Pennsylvania Ave., NW., Room M-1500,
Washington, D.C. 20460. Inquiries
regarding a public hearing should be
directed to the Stratospheric Ozone
Protection Information Hotline at 1—-
800-296-1996.

Materials relevant to this proposed
rulemaking are contained in Public
Docket No. A—2000-24. The docket is
located in room M-1500, Waterside
Mall (Ground Floor), at the above
address. The materials may be inspected
from 8 a.m. until 5:30 p.m., Monday
through Friday. We may charge a
reasonable fee for copying docket
materials.

FOR FURTHER INFORMATION CONTACT: The
Stratospheric Ozone Information
Hotline at 1-800-296—-1996 between the
hours of 10 a.m. and 4 p.m. Eastern
Standard Time, or Amber Moreen, U.S.
Environmental Protection Agency,
Stratospheric Protection Division
(6205]), 401 M Street, S.W., Washington,
D.C., 20460, (202) 564—9295.
SUPPLEMENTARY INFORMATION: We are
proposing these revisions to reflect
changes directly mandated by the
statutory language established by
Congress in response to the methyl
bromide phaseout schedule in the
Montreal Protocol on Substances that
Deplete the Ozone Layer (Protocol). For
further information, please see the
information provided in the direct final
action that is located in the “Rules and
Regulations” section of this Federal
Register publication.

What Are the Supporting Analyses?
a. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s proposed rule contains
federal mandates (under the regulatory
provisions of the Title II of the UMRA)
for the private sector. However, the rule
proposes to implement mandates
specifically and explicitly set forth by
the Congress in section 604(h) of the
CAA, as added by Section 764 of the
1999 Omnibus Consolidated Emergency
Supplemental Appropriations Act
(Public Law No. 105-277), without the
exercise of any policy discretion by
EPA. Specifically, this rule proposes to
implement the directive in section
604(h) of the CAA to promulgate a
methyl bromide phaseout schedule that
is in accordance with the schedule
under the Montreal Protocol. EPA has
determined that this proposed rule does
not contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in any one year. Because
this rule proposes to extend the current
phaseout, the rule reduces costs. Thus,
today’s proposed rule is not subject to
the requirements of sections 202 or 205
of the UMRA.

We determined that this proposed
rule contains no regulatory
requirements that might significantly or
uniquely affect small governments;
therefore, we are not required to
develop a plan with regard to small
governments under section 203. Finally,
because this proposed rule does not
contain a significant intergovernmental
mandate, the Agency is not required to
develop a process to obtain input from
elected state, local, and tribal officials
under section 204.
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b. Regulatory Flexibility Act, as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, small entity is defined as: (1) A
small business that is identified by the
Standard Industrial Classification (SIC)
Code in the Table below. The size
standards described in this section
apply to all Small Business
Administration (SBA) programs unless
otherwise specified. The size standards
themselves are expressed either in
number of employees or annual receipts
in millions of dollars, unless otherwise
specified. The number of employees or
annual receipts indicates the maximum
allowed for a concern and its affiliates
to be considered small.

Type of SIC codel | 128
enterprise division ard
Industrial Or- 2813 i 1,000
ganic Chemi-
cals.
Wholesale Trade | Division F .......... 100

(2) A small governmental jurisdiction
that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and

(3) A small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
Today’s proposed rule will not impose
any requirements on small entities, as it
proposes to regulate large, multinational
corporations that either produce, import
or export class I, group VI ozone-
depleting substances.

c. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “significant”” and therefore

subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant”
regulatory action as one that is likely to
result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this an “economically
significant regulatory action” within the
meaning of the Executive Order. EPA
has submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

d. Applicability of Executive Order
13045—Children’s Health Protection

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it implements a
Congressional directive to phase out
production and import? of methyl

1Because the formula for “consumption” is
production + import-export, the phrase “production
and import”, in effect, also includes consumption.

bromide in accordance with the
schedule under the Protocol.

e. Paperwork Reduction Act

This action does not add any
information collection requirements or
increase burden under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget (OMB) previously approved
the information collection requirements
contained in the final rule promulgated
on May 10, 1995, and assigned OMB
control number 2060-0170 (EPA ICR
No. 1432.17).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

f. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in



70828

Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules

Executive Order 13132. This rule
regulates large, multinational
corporations that either produce, import
or export class I, group VI ozone-
depleting substances. It implements
mandates specifically and explicitly set
forth by the Congress in section 604(h)
of the CAA, as added by Section 764 of
the 1999 Omnibus Consolidated
Emergency Supplemental
Appropriations Act (Public Law No.
105-277), without the exercise of any
policy discretion by EPA. Thus,
Executive Order 13132 does not apply
to this proposed rule.

g. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies or matters that
significantly or uniquely affect their
communities.”

Today’s rule proposes to implement
requirements specifically set forth by
Congress in section 604(h) of the CAA,
as added by Section 764 of the 1999
Omnibus Consolidated Emergency
Supplemental Appropriations Act
(Public Law No. 105—-277), without the
exercise of any discretion by EPA.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

h. The National Technology Transfer
and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law No.
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary

consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Exports, Imports, Methyl bromide,
Ozone layer.

Dated: November 17, 2000.

Carol M. Browner,

Administrator.

[FR Doc. 00-30110 Filed 11-27-00; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 194
[FRL-6909-4]
RIN 2060-AG85

Waste Characterization Program
Documents Applicable to Transuranic
Radioactive Waste From the Idaho
National Engineering and
Environmental Laboratory Proposed
for Disposal at the Waste Isolation
Pilot Plant

AGENCY: Environmental Protection
Agency.

ACTION: Notice of availability; opening
of public comment period.

SUMMARY: The Environmental Protection
Agency (EPA, or “we”) is announcing
the availability of, and soliciting public
comments for 30 days on, Department of
Energy (DOE) documents on waste
characterization programs applicable to
certain transuranic (TRU) radioactive
waste at the Idaho National Engineering
and Environmental Laboratory (INEEL)
proposed for disposal at the Waste
Isolation Pilot Plant (WIPP). The
documents are: “Quality Assurance
Project Plan for the Transuranic Waste
Characterization Program (PLN-190),
Revision 4 (March 2000),” “INEEL TRU
Waste Characterization, Transportation,
and Certification Quality Program Plan
(PLN-182), Revision 4 (March 2000),”
and ‘“Program Plan for Certification of
INEEL Contact-Handled Stored

Transuranic Waste (PLN-579), Revision
0 (March 2000).” The documents are
available for review in the public
dockets listed in ADDRESSES. The EPA
will use these documents to evaluate
waste characterization systems and
processes applicable to waste streams
containing debris waste at INEEL, as
requested by DOE. In accordance with
EPA’s WIPP Compliance Criteria, EPA
will conduct an inspection of waste
characterization systems and processes
at INEEL the week of December 4, 2000,
to verify that the proposed systems and
processes at INEEL can characterize
transuranic solid waste properly,
consistent with the Compliance Criteria.

DATES: The EPA is requesting public
comment on these documents.
Comments must be received by EPA’s
official Air Docket on or before
December 28, 2000.

ADDRESSES: Comments should be
submitted to: Docket No. A—98—49, Air
Docket, Room M-1500 (LE-131), U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.

The DOE documents “Quality
Assurance Project Plan for the
Transuranic Waste Characterization
Program (PLN-190), Revision 4 (March
2000),” “INEEL TRU Waste
Characterization, Transportation, and
Certification Quality Program Plan
(PLN-182), Revision 4 (March 2000),”
and “Program Plan for Certification of
INEEL Contact-Handled Stored
Transuranic Waste (PLN-579), Revision
0 (March 2000),” are available for
review in the official EPA Air Docket in
Washington, D.C., Docket No. A-98—49,
Category II-A-2, and at the following
three EPA WIPP informational docket
locations in New Mexico: in Carlsbad at
the Municipal Library, Hours: Monday—
Thursday, 10 am—9 pm, Friday-
Saturday, 10 am—6 pm, and Sunday, 1
pm-5 pm; in Albuquerque at the
Government Publications Department,
General Library, University of New
Mexico, Hours: vary by semester; and in
Santa Fe at the New Mexico State
Library, Hours: Monday-Friday, 9 am—
5 pm.

Copies of items in the docket may be
requested by writing to Docket A—98—49
at the address provided above, or by
calling (202) 260-7548. As provided in
EPA’s regulations at 40 CFR part 2, and
in accordance with normal EPA docket
procedures, a reasonable fee may be
charged for photocopying.

FOR FURTHER INFORMATION CONTACT:
Scott Monroe, Office of Radiation and
Indoor Air, (202) 564—9310, or call
EPA’s 24-hour, toll-free WIPP
Information Line, 1-800-331-WIPP, or
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visit our website at http://www.epa.gov/
radiation/wipp/announce.html.

SUPPLEMENTARY INFORMATION: The DOE
is developing the WIPP near Carlsbad in
southeastern New Mexico as a deep
geologic repository for disposal of TRU
radioactive waste. As defined by the
WIPP Land Withdrawal Act (LWA) of
1992 (Public Law 102-579), as amended
(Public Law 104-201), TRU waste
consists of materials containing
elements having atomic numbers greater
than 92 (with half-lives greater than
twenty years), in concentrations greater
than 100 nanocuries of alpha-emitting
TRU isotopes per gram of waste. Most
TRU waste consists of items
contaminated during the production of
nuclear weapons, such as rags,
equipment, tools, and organic and
inorganic sludges.

On May 13, 1998, EPA announced its
final compliance certification decision
to the Secretary of Energy (published
May 18, 1998, 63 FR 27354). This
decision states that the WIPP will
comply with the EPA’s radioactive
waste disposal regulations at 40 CFR
part 191, subparts B and C.

The final WIPP certification decision
includes a condition that prohibits
shipment of TRU waste for disposal at
WIPP from any site other than LANL
until EPA has approved the procedures
developed to comply with the waste
characterization requirements of
§ 194.24(c)(4) (condition 3 of appendix
A to 40 CFR part 194). The EPA’s
approval process for waste generator
sites is described in § 194.8. As part of
EPA’s decision making process, DOE is
required to submit to EPA appropriate
documentation of waste characterization
programs at each DOE waste generator
site seeking approval for shipment of
TRU radioactive waste to WIPP. In
accordance with § 194.8, EPA will place
such documentation in the official Air
Docket in Washington, D.C., and in
informational dockets in the State of
New Mexico, for public review and
comment.

We initially approved certain waste
characterization processes at INEEL
following an inspection on July 28-30,
1998. EPA’s approvals of INEEL to date
have limited the applicability of the
approved waste characterization
processes and systems to debris wastes.
DOE is proposing to apply the processes
that EPA inspected and approved for
debris wastes to solid waste streams as
well. We will conduct an inspection of
INEEL to verify that these additional
waste streams can be characterized in
compliance with 40 CFR 194.24.

The INEEL documents submitted to
EPA are: “Quality Assurance Project

Plan for the Transuranic Waste
Characterization Program (PLN-190),
Revision 4 (March 2000),” “INEEL TRU
Waste Characterization, Transportation,
and Certification Quality Program Plan
(PLN-182), Revision 4 (March 2000),”
and “Program Plan for Certification of
INEEL Contact-Handled Stored
Transuranic Waste (PLN-579), Revision
0 (March 2000).”” The “Quality
Assurance Project Plan for the
Transuranic Waste Characterization
Program (PLN-190), Revision 4 (March
2000)” and the “INEEL TRU Waste
Characterization, Transportation, and
Certification Quality Program Plan
(PLN-182), Revision 4 (March 2000)”
set forth the quality assurance program
applied to TRU waste characterization
at INEEL. The “Program Plan for
Certification of INEEL Contact-Handled
Stored Transuranic Waste (PLN-579),
Revision 0 (March 2000)” sets forth the
waste characterization procedures for
TRU wastes at INEEL. We will conduct
an inspection of INEEL the week of
December 4, 2000, to determine whether
the requirements set forth in these
documents are being adequately
implemented in accordance with
Condition 3 of the EPA’s WIPP
certification decision (appendix A to 40
CFR part 194). In accordance with

§ 194.8 of the WIPP compliance criteria,
we are providing the public 30 days to
comment on the documents placed in
EPA’s docket relevant to the site
approval process. Because the
inspection will occur during the
comment period, we will respond to
relevant comments received prior to,
during, and after the inspection.

If EPA determines that the provisions
in the documents are adequately
implemented, we will notify DOE by
letter and place the letter in the official
Air Docket in Washington, D.C., and in
the informational docket locations in
New Mexico. A positive approval letter
will allow DOE to ship additional TRU
waste from INEEL. We will not make a
determination of compliance prior to
the inspection or before the 30-day
comment period has closed.

Information on EPA’s radioactive
waste disposal standards (40 CFR part
191), the compliance criteria (40 CFR
part 194), and EPA’s certification
decision is filed in the official EPA Air
Docket, Dockets No. R—-89-01, A—92-56,
and A-93-02, respectively, and is
available for review in Washington,
D.C., and at the three EPA WIPP
informational docket locations in New
Mexico. The dockets in New Mexico
contain only major items from the
official Air Docket in Washington, D.C.,
plus those documents added to the

official Air Docket after the October

1992 enactment of the WIPP LWA.
Dated: November 21, 2000.

Robert Perciasepe,

Assistant Administrator for Air and
Radiation.

[FR Doc. 00—-30416 Filed 11-27-00; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-6907-4]

Georgia: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Georgia has applied to EPA
for Final authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA proposes to grant final
authorization to Georgia. In the “Rules
and Regulations” section of this Federal
Register, EPA is authorizing the changes
by an immediate final rule. EPA did not
make a proposal prior to the immediate
final rule because we believe this action
is not controversial and do not expect
comments that oppose it. We have
explained the reasons for this
authorization in the preamble to the
immediate final rule. Unless we get
written comments which oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it
establishes, and we will not take further
action on this proposal. If we get
comments that oppose this action, we
will withdraw the immediate final rule
and it will not take effect. We will then
respond to public comments in a later
final rule based on this proposal. You
may not have another opportunity for
comment. If you want to comment on
this action, you must do so at this time.

DATES: Send your written comments by
December 28, 2000.

ADDRESSES: Send written comments to
Narindar Kumar, Chief, RCRA Programs
Branch, Waste Management Division,
U.S. Environmental Protection Agency,
The Sam Nunn Atlanta Federal Genter,
61 Forsyth Street, SW, Atlanta, Georgia
30303-8960; (404) 562—8440. You can
examine copies of the materials
submitted by Georgia during normal
business hours at the following
locations: EPA Region 4 Library, The
Sam Nunn Atlanta Federal Center, 61



70830

Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules

Forsyth Street, SW, Atlanta, Georgia
30303—-8960, Phone number: (404) 562—
8190, Kathy Piselli, Librarian; or The
Georgia Department of Natural
Resources Environmental Protection
Division, 205 Butler Street, Suite 1154,
East, Atlanta Georgia 30334-4910, Phone
number: 404-656—-7802.

FOR FURTHER INFORMATION CONTACT:
Narindar Kumar, Chief, RCRA Programs
Branch, Waste Management Division,
U.S. Environmental Protection Agency,
The Sam Nunn Atlanta Federal Genter,
61 Forsyth Street, SW, Atlanta, Georgia
30303-8960; (404) 562—8440.
SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations” section of this
Federal Register.

Dated: October 20, 2000.
A. Stanley Meiburg,
Regional Administrator, Region 4.
[FR Doc. 00-30007 Filed 11-27—-00; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 94

RIN 0905-AE71

Public Health Service Standards for
the Protection of Research Misconduct
Whistleblowers

AGENCY: Department of Health and
Human Services (HHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department proposes to
add a new Subchapter I, Part 94, to Title
42 of the Code of Federal Regulations to
implement section 493(e) of the Public
Health Service Act. Under this proposed
regulation, covered institutions must
follow certain requirements for
preventing or otherwise responding to
occurrences of retaliation against
whistleblowers. The purpose of this part
is to protect persons who make a good
faith allegation that a covered
institution or one of its members
engaged in or failed to respond
adequately to an allegation of research
misconduct and persons who cooperate
in good faith with an investigation of
research misconduct.

DATES: Submit comments on or before
January 29, 2001.

ADDRESSES: Address all comments
concerning this proposed rule to Chris
B. Pascal, J.D., Acting Director, Office of
Research Integrity, 5515 Security Lane,
Suite 700, Rockville, MD, 20852.

You may submit comments and data
by sending electronic mail (E-mail) to
whistlereg@osophs.dhhs.gov.

Submit comments as either a
WordPerfect file, version 5.1 or higher,
or a Microsoft Word 97 or 2000 file
format. Comments can also be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption.

FOR FURTHER INFORMATION, CONTACT:
Legal Information: Gail L. Gibbons,
301-443-3466 (This is not a toll-free
number).
Technical Information: Barbara
Bullman, 301-443-5300 (This is not a
toll-free number).

SUPPLEMENTARY INFORMATION: Section
493(e) of the PHS Act requires the
Secretary to establish regulatory
standards for preventing and responding
to occurrences of retaliation taken
against whistleblowers by entities
which have a research misconduct
assurance under § 493 and by those
entities’ officials and agents. These
entities and their officials and agents are
prohibited from retaliating against an
employee with respect to the terms and
conditions of employment when the
employee has in good faith (1) made an
allegation that the entity or its officials
or agents, has engaged in, or failed to
respond adequately to an allegation of,
research misconduct, or (2) cooperated
with an investigation of such an
allegation.

The Commission on Research
Integrity (established by section 162 of
the NIH Revitalization Act of 1993)
recommended that the standards stated
in its document, ‘Responsible
Whistleblowing: A Whistleblower’s Bill
of Rights”” (Commission Report,
Department, 1995), be adopted by
regulation. Two of the seven principles
in the Whistleblower’s Bill of Rights
relate directly to the prevention of and
response to whistleblower retaliation.
These two are: protection from
retaliation (“Institutions have a duty not
to tolerate or engage in retaliation
against good faith whistleblowers.”),
and fundamentally fair procedures (“In
cases of alleged retaliation * * *
whistleblowers should have an
opportunity to defend themselves in a
proceeding where they can present
witnesses and confront those they
charge with retaliation against them.

* * %) The substance of those two
provisions has been incorporated in this
proposed regulation. You may obtain
the full text of the Commission’s
proposed Whistleblower’s Bill of Rights
upon request at the Office of Research
Integrity address above, or on the ORI

web page at http://ori.dhhs.gov/
whistle.htm.

The proposed regulation represents a
considered effort by the Department to
implement the statutory directive on
whistleblower protections in accordance
with equitable principles, reason, and
sound policy. The Department strongly
supports good faith whistleblowers who
place themselves at potential risk in
disclosing apparent or actual research
misconduct involving projects
supported by PHS funds. The
Department also recognizes that
institutions bear a substantial burden in
ensuring the fair resolution of good faith
allegations that may ultimately prove to
be unwarranted. The proposed
regulation tries to strike a fair balance
among those persons and entities with
an interest in the regulation.

This proposed regulation does not
apply to Federal agencies. Federal
employees are offered separate
whistleblower protections under the
Federal Whistleblower Protection Act of
1989, 5 U.S.C. 1201, et seq.

When an institution receives a
retaliation complaint, the proposed
regulation allows the whistleblower and
the institution up to 30 days to negotiate
a settlement. The whistleblower and the
institution may agree to extend this
period for up to an additional 60 days.
During the negotiation period, the
parties may agree to use any means of
settlement that is legal and consistent
with this regulation, including
alternative dispute resolution
mechanisms such as mediation.
However, no settlement under the
proposed regulation may prohibit the
whistleblower from making allegations
of research misconduct or cooperating
with an investigation.

If the dispute is not resolved by the
end of the negotiation period, the
institution must make an administrative
proceeding available to the
whistleblower to address the retaliation
complaint. The proceeding offered by
the institution must meet all of the
standards in the proposed regulation. A
whistleblower may agree to have a
retaliation complaint resolved through
this proceeding or may elect to pursue
any other available remedy provided by
law.

Although certain settlement
mechanisms such as mediation may be
used during the negotiation period, they
might not qualify as an acceptable
administrative proceeding after the
negotiation period has terminated
because they do not meet the
regulation’s requirements. For example,
mediation does not constitute an
acceptable administrative proceeding
because it does not use an “objective



Federal Register/Vol.

65, No. 229/Tuesday, November 28,

2000/ Proposed Rules 70831

decisionmaker” who will make a final
determination on whether retaliation
occurred, as required by the regulation.

The proposed regulation gives
institutions wide latitude in the types of
administrative proceedings they may
choose to offer. However, the
proceeding must meet certain minimum
standards such as allowing the
whistleblower an opportunity to be
represented by counsel and having a
qualified, objective decisionmaker.
Although the terms “qualified”” and
“objective” are not defined in the
proposed regulation, the decisionmaker
should have significant training,
experience, or expertise in adjudicating
disputes. Moreover, the decisionmaker
must not have any real or apparent
conflict of interest in hearing or
deciding the case.

One type of administrative proceeding
that institutions may make available is
binding arbitration. Arbitration is
specifically encouraged in the
Conference Report recommendations
accompanying the NIH Revitalization
Act. The Conferees suggested that the
regulation should, “where the
whistleblower consents, allow for the
possible adjudication of disputes
through an arbitration proceeding
conducted under the auspices of the
American Arbitration Association.” H.R.
Conf. Rep. No. 100, 103d Cong., 1st
Sess. 19, 107 (1993).

Another type of administrative
proceeding that may be used for
resolving retaliation disputes is an
institutional fact-finding procedure
similar to an option allowed under the
ORI “Guidelines for Institutions and
Whistleblowers: Responding to Possible
Retaliation Against Whistleblowers in
Extramural Research” (November 20,
1995) (Whistleblower Guidelines) which
will be superseded when this part is
issued as a final rule. You may obtain
a copy of these interim Whistleblower
Guidelines by contacting ORI at the
above address, or on the ORI web page
at http://ori.dhhs.gov/whistle.htm.
Unlike the administrative proceedings
in the interim Whistleblower
Guidelines, an institutional fact-finding
procedure under the proposed
regulation must satisfy the minimum
standards specifically in this part.

Other possible administrative
proceedings that an institution may use
for resolving a retaliation complaint
under this part include an academic or
institutional employment hearing, a
state statutory whistleblower
proceeding, or any other administrative
proceeding that resolves the complaint.
A proceeding satisfies the requirements
of this part only if it meets the
minimum standards outlined in the

proposed regulation. Some states may
have whistleblower statutes that provide
recourse for a whistleblower but that
may not include every requirement of
this part. Therefore, the Department
requests comments on whether an
institution should be permitted to offer
a proceeding, whether administrative or
judicial, under a state whistleblower
law if the law generally parallels the
minimum standards of this part but
differs in some details.

Regardless of the type of
administrative proceeding used, the
decisionmaker’s final decision must be
based on the standards of proof set forth
in the regulation. The decisionmaker
must order an institutional remedy if
the whistleblower proves by a
preponderance of the evidence that the
act of good faith whistleblowing was a
contributing factor in the alleged
adverse action taken by the institution
or one of its members against the
whistleblower. However, even if the
whistleblower meets this burden, the
decisionmaker may not order an
institutional remedy if the institution
then proves by clear and convincing
evidence that it would have taken the
action at issue even in the absence of
the whistleblower’s allegation or
cooperation with an investigation. The
legislative history of the PHS Act
§493(e) shows that the Conferees
encouraged adoption of this specific
standard. Also, the proposed regulatory
standard is the same as that used in the
Federal Whistleblower Protection Act of
1989, 5 U.S.C. 1201, et seq.

If the decisionmaker determines that
the institution or one of its members has
retaliated against the whistleblower, the
proposed regulation allows the
decisionmaker to authorize appropriate
remedies. For example, the
decisionmaker could order
reinstatement, back pay, rehabilitation
of reputation, or compensation to the
whistleblower for expenses, including
attorneys’ fees, incurred in the
administrative proceeding.

The propose(i)regulation allows both
the institution and whistleblower to
appeal an adverse finding or remedy by
the decisionmaker only if the
administrative proceeding used allows
for an appeal or an appeal is otherwise
provided by state law. The Department
has chosen this approach consistent
with the current misconduct regulation,
42 CFR part 50, subpart A, and the
Office of Science and Technology
Policy’s (OSTP) proposed government-
wide Federal policy for research
misconduct, 64 FR 55722, 55724, Oct.
14, 1999, which do not require offering
an opportunity to appeal at the
institution to a respondent found to

have committed misconduct. This is
also consistent with the general
approach of this regulation to allow
flexibility and to mandate only limited
requirements for the institutional
administrative proceeding. The
Department requests comments on
whether the availability of an appeal
should be required.

Covered institutions would also be
required to establish procedures for
preventing retaliation against good faith
whistleblowers. For example, under the
proposed regulation, an institution’s
preventive activities must include
informing all institutional members of
the institution’s whistleblower
procedures and the importance of
compliance. These whistleblower
procedures must describe the measures
that the institution intends to use to
prevent retaliation against good faith
whistleblowers. Although not specified
in the proposed regulation, these
measures may include, for example,
cautioning respondents or other
institutional members against
retaliation, relocating the whistleblower
when appropriate, and providing
educational materials or group
instruction on the topic of
whistleblower retaliation. We invite
suggestions for other steps institutions
may take to prevent retaliation against
good faith whistleblowers.

Section 493(e)(2) of the PHS Act
requires the Director of ORI to monitor
covered institutions’ implementation of
the proposed regulatory standards.
Moreover, §493(e)(3) requires ORI to
establish remedies for noncompliance
with this whistleblower retaliation
regulation. Therefore, the proposed
regulation authorizes ORI to review any
covered institution’s compliance with
the regulation and to impose
appropriate administrative actions for
retaliation or other regulatory
noncompliance. Administrative actions
against noncompliant institutions may
include, but are not limited to,
termination or recovery of PHS funds.

Several of the definitions require brief
explanations. The proposed regulation
adopts the term “research misconduct”
instead of “misconduct in science” as
currently used in PHS’ scientific
misconduct regulation at 42 CFR 50.102
(1989). Section 493(a)(3)(A) of the PHS
Act instructs the Secretary to establish
a definition for the new term “research
misconduct.” As discussed earlier, the
OSTP has published a proposed
government-wide Federal policy for
research misconduct for adoption and
implementation by agencies that
conduct and support research. This
policy includes a new proposed
definition of research misconduct. 64
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FR 55722, Oct.14, 1999. When the OSTP
policy is adopted in final form, the
Department will implement the policy,
including the new definition of
“research misconduct,” through
rulemaking. In the meantime, the term
“research misconduct” in this proposed
regulation will be defined in the same
manner as “‘misconduct in science,” as
used in the existing PHS misconduct
regulation.

The proposed regulation uses the term
“whistleblower” despite negative
connotations that might be associated
with it. The common understanding of
the term’s meaning strongly supports its
continued usage, in keeping with the
authorizing statute, PHS Act §493(e),
and consistent with other statutes such
as the Whistleblower Protection Act of
1989, 5 U.S.C. 1201, et seq. The
Department strongly disavows any
negative inference that might be drawn
from the term “whistleblower.”

The proposed regulation does not
confine the use of the term
“whistleblower” to those who raise an
initial allegation of research
misconduct. Rather, it defines a
whistleblower as any institutional
member, including a non-employee,
who makes an allegation that a covered
institution or one of its members has
engaged in, or failed to respond
adequately to an allegation of, research
misconduct, or who cooperates with an
investigation of the allegation. Although
the PHS Act § 493(e) specifically
protects an “employee” with respect to
the terms and conditions of
employment, the Department is
proposing that the regulation cover all
institutional members, i.e., all persons
who are employed by, affiliated with
under a contract or agreement, or under
the control of, a covered institution,
including students, fellows, and
contractors.

The Department may extend its
jurisdiction to protect non-employee
whistleblowers based upon its general
rulemaking authority as well as its
authority to establish the terms and
conditions of PHS support. Potential
whistleblowers include more than just
employees of the covered institution.
Students and research fellows at an
academic institution, for example, may
be in a position to allege research
misconduct or cooperate with a
misconduct investigation. The proposed
regulation’s more inclusive definition of
whistleblower is consistent with the
Department’s interpretation of the
current scientific misconduct regulation
which is not limited to employees of the
institution but requires protecting
“those persons who, in good faith, make
allegations,” 42 CFR 50.103(d)(13).

Consistent with the proposed
definition of whistleblower, the
proposed regulation’s definition of
“retaliation” focuses on adverse actions
that negatively affect the terms or
conditions of the whistleblower’s status
at the institution, including
employment, academic matriculation,
and institutional relationship under a
grant, contract, or cooperative
agreement.

An “adverse action” by an institution
or one of its members may also include
the threat of an adverse action if the
threat in and of itself negatively affects
the conditions of the whistleblower’s
institutional status. Whether a threat
constitutes an “adverse action” under
the proposed rule must be determined
on a case-by-case basis. However, the
Department believes that only
objectively credible and imminent
threats that substantially and negatively
inhibit the whistleblower’s normal
institutional activities would constitute
adverse actions.

The proposed regulation requires each
covered institution to submit an
assurance that the institution is in
compliance with this regulation. This
requirement will be incorporated in
PHS grant application (PHS Form 398)
or any other application for PHS
contracts or cooperative agreements.
PHS Form 398 and all other pertinent
application forms already include a
certification of compliance with this
part which will be changed to an
assurance at the next revision.

The proposed regulation applies only
to whistleblower retaliation complaints
that are made within 180 days of the
alleged adverse action, or its discovery.
This time limitation for filing retaliation
complaints is consistent with other
statutory and regulatory programs that
establish a date certain after which
complaints may not be filed, and
encourages whistleblowers to come
forward with a complaint promptly.
This improves the opportunity for a
rapid resolution of the dispute. See, e.g.,
29 U.S.C. 1855(b) (Migrant and Seasonal
Agricultural Worker Protection;
Discrimination prohibited); 10 CFR
50.7(b) (Nuclear Regulatory
Commission; Employee Protection). The
180-day limitation period is also
consistent with ORI’s interim
Whistleblower Guidelines, §IV.C.1.

In addition to cases of whistleblower
retaliation that occur after this
regulation’s promulgation, the
Department also proposes that the
regulation cover pending cases of
retaliation, if the retaliation complaint
and the underlying whistleblower
activity took place within one year
before the effective date of the

regulation. The Department has required
covered institutions to protect
whistleblowers since at least 1989
pursuant to 42 CFR 50.103(d)(13). The
proposed regulation merely prescribes
new procedural, as opposed to
substantive, requirements for
implementing an already established
duty. Thus, extending the applicability
of the proposed regulation to previously
filed, pending whistleblower complaints
does not violate the principle of
impermissible retroactivity. See
Landgrafv. USI Film Products, 511 U.S.
244 (1994); U.S. v. Riddick, 104 F.3d
1239 (10th Cir. 1997).

Analyses of Impacts

A. Review under Executive Order
12866, sections 202 and 205 of the
Unfunded Mandate Reform Act of 1995
(Pub. L. No. 104-4), and the Regulatory
Flexibility Act (5 U.S.C. 603—605).

The Department has examined the
potential impact of this proposed rule as
directed by Executive Order 12866,
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
No. 104—4), and the Regulatory
Flexibility Act (5 U.S.C. 603—605).

Executive Order 12866 directs
agencies to assess the costs and benefits
of available regulatory alternatives, and
when regulation is necessary, to select
regulatory approaches that maximize
net benefits. This proposed rule is
designed to establish regulatory
standards for institutions that apply for
or receive grants, contracts, or
cooperative agreements under the PHS
Act. (The proposal has been reviewed
by the Office of Management and
Budget (OMB) under the terms of the
Executive Order.)

The Unfunded Mandates Reform Act
0f 1995, in sections 202 and 205,
requires that agencies prepare several
analytic statements before proposing a
rule that may result in annual
expenditures of State, local, and tribal
governments, or by the private sector, of
$100 million. As any final rule resulting
from this proposal would not result in
expenditures of this magnitude, such
statements are not necessary.

The Regulatory Flexibility Act
requires agencies to prepare a regulatory
flexibility analysis describing the
impact of the proposed rule on small
entities, but also permits agency heads
to certify that a proposed rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities. The primary
effect of this rule would be to require
covered institutions to implement
policies and procedures for preventing
and responding to whistleblower
retaliation in research misconduct cases.
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Currently, ORI receives about 125
allegations of research misconduct a
year from the 3700 entities which file
assurances with ORI. Of these, only five
of the allegations were received from the
approximately 1000 entities which are
considered small. Therefore, the
Secretary certifies that this proposed
rule would not have a significant impact
on a substantial number of small entities
as defined by the Regulatory Flexibility
Act.

B. Impact of Proposed Actions on
Family Well-Being

The Department has examined the
potential impact of this proposed rule as
directed by section 654 of the Treasury
and General Government
Appropriations Act of 1999 and
determined that this proposed rule
would not have an impact on Family
Well-Being.

C. Estimated Annual Reporting and
Record Keeping Burden

Subchapter I, sections 94.215, 94.310,
94.315, 94.320, 94.340, 94.345(b),
94.380, and 94.425 of the proposed rule
contain information collection
requirements that are subject to review
by the OMB under the Paperwork
Reduction Act of 1995. The title,
description, and respondent description
of the information collection
requirements are shown below with an
estimate of the annual reporting
burdens. Included in the estimates is the
time for reviewing instructions,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. With
respect to the following information
collection description, PHS invites
comments on (1) whether the proposed
collection of information is necessary
for the proper performance of PHS
functions, including whether the
information will have practical utility,
(2) the accuracy of the PHS estimate of
the burden of the proposed collection of
information including the validity of the
methodology and assumptions used, (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected, and (4) ways to minimize the
burden of collection of information on
respondents, including the use of
automatic collection techniques or other
forms of information technology.

Title: Public Health Service Standards
for the Protection of Research
Misconduct Whistleblowers.

Description: This proposed rule
implements section 493(e) of the PHS
Act (added by section 163 of the NIH
Revitalization Act of 1993, Pub. L. No.
103—43). Section 493(e)(1) requires the
Secretary to establish standards for

preventing and responding to
occurrences of whistleblower retaliation
by entities, their officials or agents,
against an employee in the terms and
conditions of employment in response
to the employee having made a good
faith allegation or cooperated with an
investigation of such an allegation. In
addition, sections 493(e) (2) and (3) of
the PHS Act require that remedies be
established for regulatory
noncompliance by entities, their
officials or agents, and that procedures
be established for monitoring
implementation of the standards
established by the entities.

Description of Respondents: The
“respondents” for the collection of
information described in this regulation
are (1) institutions that apply for or
receive grants, contracts, or cooperative
agreements under the PHS Act for any
project or program that involves the
conduct of biomedical or behavioral
research, and (2) whistleblowers who
seek protection from or restitution for
retaliation in accordance with the
regulation.

Section 94.200

See Section 94.215 for burden
statement.

Section 94.205

See Section 94.215 for burden
statement.

Section 94.210

See Section 94.215 for burden
statement.

Section 94.215(a), (b), and (c)

Number of Respondents—20.

Number of Responses per
Respondent—1.

To institute an action for
whistleblower protection, a
whistleblower must file a retaliation
complaint with the responsible official
of the covered institution. The
retaliation complaint must include (1) a
statement containing the required
elements listed in this section, and (2)
any supporting dates and facts. We
estimate that there will be
approximately 20 complaints filed by
whistleblowers annually. This estimate
is based on data that we have compiled
from the Annual Report on Possible
Research Misconduct (PHS-6349) form
submitted by the covered institutions
and from the number of actual cases
received by ORI.

Annual Average Burden per
Response—8 hours

Total Annual Burden—160 hours

Section 305(a) and (b)

See Section 94.320 for statement of
burden.

Section 94.310

Number of Respondents—244.

Number of Responses per
Respondent—1

Each covered institution that uses
subawardees or subcontractors to carry
out its PHS funded research must
ensure that the subawardees and
subcontractors comply with the
institution’s policies and procedures
under this part or obtain assurances
from them that will enable the
institution to comply with this part.

There are 3700 entities that are
currently applying for or receiving PHS
research funds, and each of these
entities could potentially use a
subawardee or subcontractor. We
estimate from reviewing the available
information that 25% of the covered
institutions use a subawardee or
subcontractor. In turn, we estimate that
only 25% of the subawardees and
subcontractors will establish their own
policies and procedures for addressing
whistleblower retaliation allegations.
The other 75% will use the covered
institution’s compliance procedures.

Annual Average Burden per
Response—8 hours.

Total Annual Burden—1848 hours.

Section 94.315

See Section 94.320 for statement of
burden.

Section 94.320

Number of Respondents—3700.

Number of Responses per
Respondent—1.

Each covered institution that applies
for or receives a grant, contract, or
cooperative agreement under the PHS
Act for any project or program that
involves the conduct of biomedical or
behavioral research is required to
establish written procedures that
include (1) specific strategies to prevent
whistleblower retaliation by the
institution or one of its members, and
(2) appropriate administrative actions
for verified cases of retaliation.

There are 3700 entities that currently
receive or are eligible to receive grants,
contracts, or cooperative agreements
that would be required to meet this
single-time requirement to establish and
maintain current policies and
procedures designed to prevent
whistleblower retaliation and provide a
mechanism to respond to a retaliation
complaint involving PHS funding or
applications therefor.

Annual Average Burden per
Response—40 hours.

Total Annual Burden—148,000 hours.

We estimate that it will take between
10-80 hours to establish these
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procedures with an average of 40 hours
per covered institution. This burden
estimate applies only to the first year
when all the covered institutions will be
required to establish procedures. In
subsequent years, the burden will only
be for new recipients or applicants of
PHS funding or to update a covered
entity’s procedures.

Section 94.325(a) and (b)

See Section 94.320 for statement of
burden.

Section 94.340

Number of Respondents—20.

Number of Responses per
Respondent—1.

After receipt of a retaliation
complaint, a covered institution is
required by this part to provide the
whistleblower with a copy of this
regulation, 42 CFR Part 94, and the
institution’s policies and procedures for
responding to retaliation complaints.
The institution must also provide the
whistleblower with written notification
of (1) the date the complaint was
received by the institution, (2) the date
the negotiation period will expire, and
(3) the institution’s determination
regarding the issue of jurisdiction as
discussed in § 94.215(b). The institution
is also required to process the complaint
in accordance with this part.

Annual Average Burden per
response—2 hours

Total Burden—40 hours.

Section 94.345(b)

Number of Respondents—1.

Number of Responses per
Respondent—1.

The responsible official of the covered
institution is required to notify the
whistleblower in writing of any decision
to provide temporary protection before
the final resolution of a retaliation
complaint.

This estimate is based on the number
of retaliation cases that have been
reported to ORI.

Annual Average Burden per
response—2 hours.

Total Annual Burden—2 hours.

Section 94.380

Number of Respondents—20.

Number of Responses per
Respondent—1.

Covered institutions are required by
this part to report to ORI any of the
following (1) the receipt of any
whistleblower retaliation complaint, (2)
the date received, (3) the date the
negotiation period under Section 94.365
expires, (4) any temporary protections
requested or provided to the
whistleblower, (5) the administrative

proceedings used or made available to
the whistleblower, and how the
institution met the standards of Section
94.420, and (6) the final disposition of
the complaint, including any settlement.

This reporting estimate is an
approximation of the average time
expected to be necessary for collection
of this information by the covered
institution. The estimate is based on
past experiences of respondents
reporting similar information to ORI

Annual Average Burden Per
Response—2 hours.

Total Annual Burden—40 hours.

Section 94.425

Number of Respondents—20.

Number of Responses per
Respondent—1.

At the time a covered institution
proposes an administrative proceeding,
it must inform the whistleblower of the
requirements, rights, procedures, and
possible consequences associated with
the proceeding.

Annual Average Burden Per
Response—1 hour.

Total Annual Burden—20 hours.

The Department will submit a copy of
this proposed rule to OMB for its review
and approval of this information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to the agency
official designated for this purpose
whose name appears in this preamble,
and to the Office of Information and
Regulatory Affairs, OMB, New
Executive Office Bldg., 725 17th Street,
N.W., Rm 10235, Washington, D.C.
20503, Attn: Allison Eydt. Submit
written comments by January 29, 2001.

List of Subjects in 42 CFR Part 94

Administrative practice and
procedure, Grant programs-science and
technology, Reporting and
recordkeeping requirements, Research,
Science and technology,
Whistleblowing.

Dated: July 17, 2000.
David Satcher,
Assistant Secretary for Health and Surgeon
General.
Approved: July 25, 2000.
Donna E. Shalala,
Secretary.

For reasons set out in the preamble,
the Public Health Service proposes to
add a new subchapter I, part 94, to title
42 of the Code of Federal Regulations as
follows:

Subchapter [—Policies Relating to
Research Misconduct

PART 94—PUBLIC HEALTH SERVICE
STANDARDS FOR THE PROTECTION
OF RESEARCH MISCONDUCT
WHISTLEBLOWERS

Subpart A—General

Sec.
94.100
94.105

What is the purpose of this part?

What is covered in this part?

94.110 Does this part apply to me?

94.115 What provisions of confidentiality
apply to this part?

Subpart B—Whistleblower Retaliation
Complaints

94.200 When must you file your retaliation

complaint?

94.205 Where do you file a retaliation
complaint?

94.210 Must your retaliation complaint be
in writing?

94.215 What information must you provide
in your retaliation complaint?

94.220 May you revise your retaliation
complaint?

94.225 May you ask the covered institution
to take actions to protect you?

94.230 May you negotiate or settle your
retaliation complaint?

Subpart C—Responsibilities of Covered
Institutions

Responsibilities and Procedures

94.300 What institutions are covered by this
part?

94.305 What responsibilities does a covered
institution have?

94.310 Are subawardees and subcontractors
of a covered institution included in this
part?

94.315 Must a covered institution establish
procedures for whistleblowers?

94.320 What procedures must a covered
institution establish?

94.325 Who must a covered institution
inform of these procedures?

94.330 What is an assurance of compliance?

94.335 Who designates the responsible
official, and what are the responsible
official’s duties?

94.340 How does a covered institution
process whistleblower complaints?

94.345 Must a covered institution provide
temporary protections to
whistleblowers?

94.350 What temporary protections may a
covered institution offer?

94.355 How long do temporary protections
last?

Negotiations and Settlements

94.360 How may a covered institution
negotiate and settle a retaliation
complaint?

94.365 How long may a covered institution
conduct negotiations on a retaliation
complaint?

94.370 What must a covered institution do
if it questions jurisdiction during
negotiations?

94.375 What happens if negotiations do not
resolve a retaliation complaint?
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Compliance

94.380 What information must a covered
institution report to ORI regarding
retaliation complaints?

94.385 Must a covered institution cooperate
with ORI compliance reviews?

94.390 What happens if a covered
institution retaliates or fails to comply
with this part?

Subpart D—Administrative Procedures

Election of Remedies

94.400 May a whistleblower elect remedies
other than an administrative proceeding?

94.405 What actions may a covered
institution take if a whistleblower elects
a remedy other than an administrative
proceeding?

Administrative Proceedings

94.410 Must a covered institution offer a
whistleblower an administrative
proceeding?

94.415 What types of administrative
proceedings may a covered institution
offer?

94.420 What elements must a covered
institution include in its administrative
proceeding?

94.425 What information must a covered
institution provide to a whistleblower?

94.430 What happens if a whistleblower
fails to timely file supporting
documentation for the administrative
proceeding?

94.435 May a covered institution or
whistleblower challenge the
decisionmaker’s qualifications?

94.440 May the decisionmaker be replaced?

Remedies

94.445 What remedies may a decisionmaker
impose?

Appeals

94.450 May a covered institution or
whistleblower appeal an adverse
decision or remedy?

Subpart E—Responsibilities of the Office of
Research Integrity

General Provisions

94.500 What are ORI’s responsibilities?
94.505 What does ORI do when it receives
a whistleblower retaliation complaint?

Compliance Reviews

94.510 When does ORI do an institutional
compliance review?

94.515 What factors does ORI consider in a
compliance review?

94.520 What administrative actions may
ORI take pursuant to a compliance
review?

94.525 May a covered institution appeal
administrative actions imposed by ORI
or the Department?

Subpart F—Definitions

94.600
94.605
94.610
94.615
94.620
94.625
94.630

Administrative proceeding
Adverse action

Allegation

Contributing factor
Covered institution
Decisionmaker

Good faith

Institutional member or member
Investigation

Office of Research Integrity or ORI
Public Health Service or PHS

PHS funds or PHS funding
Research misconduct

Responsible official

Retaliation

94.675 Secretary

94.680 Whistleblower

Authority: 42 U.S.C. 216, 241, and 289b.

94.635
94.640
94.645
94.650
94.655
94.660
94.665
94.670

Subpart A—General

§94.100 What is the purpose of this part?

(a) This part describes the standards
used by the Office of Research Integrity
(ORI) and covered institutions for
preventing and responding to retaliation
against whistleblowers who in good
faith—

(1) Allege that a covered institution or
institutional member has engaged in, or
failed to respond adequately to, an
allegation of research misconduct.

(2) Cooperate with an investigation of
the allegation in paragraph (a)(1) of this
section.

(b) These standards apply where the
allegation or cooperation regarding an
investigation concerns research
involving Public Health Service (PHS)
grants, contracts, or cooperative
agreements, or applications therefor.

§94.105 What is covered in this part?

This part explains—

(a) The rights and responsibilities of
whistleblowers who seek protection
from or remedies for retaliation under
this regulation and who comply with
the requirements of this part.

(b) Standards for covered institutions
and their members for preventing or
otherwise responding to retaliation
against whistleblowers.

(c) Procedures for ORI to determine
whether covered institutions have
established the required standards and
that those standards are being followed.

(d) Remedial actions that ORI may
administer when a covered institution
engages in an act of retaliation or
otherwise does not comply with this
regulation.

§94.110 Does this part apply to me?

(a) Portions of this part may apply to
you if you are a—

(1) Covered institution;

(2) Decisionmaker of a covered
institution;

(3) Institutional member of a covered
institution;

(4) ORI;

(5) Responsible official of a covered
institution;

(6) Subawardee or subcontractor of a
covered institution; or

(7) Whistleblower.

(b) The following table shows the
portions of this part that may apply to

you:

If you are a—

then the portions that
may apply to you
are—

(1) Covered institution
or subawardee or
subcontractor of a
covered institution.

(2) Decisionmaker

(3) Institutional mem-
ber.
(4) ORI oo,
(5) Responsible offi-

cial.

Subparts A, C, D, E,
and F.

Subparts A, D, and F
and §§94.420 and
94.435-94.450.

Subparts A, C, and F
and 8894.410 and
94.445.

Subparts A, E, and F.

Subparts A, C, and F
and §§94.205,

94.210, 94.225,
94.430, 94.505,
and 94.520.

Subparts A, B, D, and
F, and §894.360—
94.375, and
94.505.

(6) Whistleblower

§94.115 What provisions of confidentiality
apply to this part?

(a) The provisions in this part for
filing whistleblower retaliation
complaints must not be construed to
encourage or allow whistleblowers or
covered institutions and their members
to disclose publicly information
regarding research misconduct cases
other than to the person(s) designated in
this part, or as otherwise provided by
law.

(b) A covered institution may take
appropriate administrative actions that
are consistent with this part in response
to breaches of confidentiality.

Subpart B—Whistleblower Retaliation
Complaints

§94.200 When must you file your
retaliation complaint?

(a) You, as a whistleblower, must file
your retaliation complaint within 180
calendar days of the alleged adverse
action or your discovery of the alleged
adverse action.

(b) The alleged adverse action must
have occurred within one calendar year
after you made your allegation or
cooperated with an investigation of the
allegation.

(c) However, if your retaliation
complaint was pending on the effective
date of this part, ORI will consider your
complaint to have been timely filed if—

(1) You have filed it within one
calendar year before the effective date of
this part;

(2) Your allegation or cooperation
with an investigation of the allegation
also occurred within that year; and
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(3) You refile your pending
complaint, using the procedures in this
subpart for filing complaints, within 120
calendar days of the date on which the
covered institution provides the
§ 94.325 written information to its
members about its whistleblower
policies and procedures.

§94.205 Where do you file a retaliation
complaint?

(a) You must file your whistleblower
retaliation complaint with the
responsible official at the covered
institution where the alleged adverse
action occurred.

(b) If the responsible official does not
acknowledge receipt of your complaint
within 10 business days of receiving it,
you may file the complaint with ORI.
ORI will review the complaint and
decide whether to refer it to the covered
institution.

§94.210 Must your retaliation complaint
be in writing?

Yes, your whistleblower retaliation
complaint must be made in writing to
the responsible official at the covered
institution or to ORI.

§94.215 What information must you
provide in your retaliation complaint?

To establish jurisdiction under this
part, you must include in your
whistleblower retaliation complaint a
statement containing all the following
information, including supporting dates
and facts:

(a) That you made an allegation that
the covered institution or one of its
members committed research
misconduct or failed to respond
adequately to an allegation of research
misconduct, or that you cooperated with
an investigation of such an allegation
that concerns research involving PHS
grants, contracts, cooperative
agreements, or applications therefor.

(b) That the covered institution or one
of its members committed an adverse
action against you within one year after
you made your allegation or cooperated
with an investigation.

(c) That the adverse action resulted
from your allegation or cooperation.

(d) That you are making the complaint
within 180 calendar days of the alleged
adverse action or your discovery of the
adverse action.

§94.220 May you revise your retaliation
complaint?

Yes, if your whistleblower retaliation
complaint does not contain all the
information required by § 94.215, you
may revise it to supply that information
at any time before the complaint is fully
resolved, dismissed, or otherwise closed
under this part.

§94.225 May you ask the covered
institution to take temporary actions to
protect you?

Yes, you may ask the responsible
official to take temporary actions under
§§94.345 through 94.355 to protect you
against an existing or threatened adverse
action by the covered institution or one
of its members at any time before your
whistleblower retaliation complaint is
fully resolved, dismissed, or otherwise
closed under this part.

§94.230 May you negotiate or settle your
retaliation complaint?

Yes, you may negotiate or settle your
whistleblower retaliation complaint
with the covered institution by using
the procedures described in §§ 94.360
through 94.375.

Subpart C—Responsibilities of
Covered Institutions

Responsibilities and Procedures

§94.300 What institutions are covered by
this part?

This part applies to any institution
that applies for or receives grants,
contracts, or cooperative agreements
under PHS Act, as amended (42 U.S.C.
201, et seq.) for any project or program
that involves biomedical or behavioral
research, research training, or research
related activities.

§94.305 What responsibilities does a
covered institution have?

(a) Covered institutions have primary
responsibility for preventing and
otherwise responding to occurrences of
whistleblower retaliation.

(b) A covered institution and its
members must—

(1) Comply with the standards in this
part for preventing or otherwise
responding to retaliation against
whistleblowers if the underlying
research misconduct allegation or act of
cooperation with an investigation
concerns research involving PHS grants,
contracts, cooperative agreements, or
applications therefor;

(2) Not retaliate against good faith
whistleblowers as defined by this part;
and

(3) Take all reasonable and necessary
steps to prevent or otherwise respond to
instances of whistleblower retaliation
within the institution.

8§94.310 Are subawardees and
subcontractors of a covered institution
included in this part?

(a) Yes, if a covered institution carries
out PHS funded research through
subawardees or subcontractors, the
institution must take reasonable steps to
ensure that subawardees and

subcontractors and their members
comply with this part.

(b) An institution may either require
its subawardees and subcontractors to
comply with its whistleblower policies
and procedures or obtain assurances
from them sufficient to allow
compliance.

§94.315 Must a covered institution
establish procedures for whistleblowers?

Yes, a covered institution must
establish whistleblower protection
procedures and remedies consistent
with this part.

§94.320 What procedures must a covered
institution establish?

A covered institution must establish
written procedures for whistleblowers
that—

(a) Include specific strategies aimed at
preventing whistleblower retaliation by
the covered institution or its members;

(b) Provide a mechanism for
processing whistleblower complaints;

(c) Authorize appropriate
administrative actions for verified cases
of retaliation; and

(d) Ensure to a reasonable extent that
its institutional members do not
retaliate against whistleblowers,
including whistleblowers who are not
institutional members, such as persons
who are located at other institutions or
who are members of the general public.

§94.325 Who must a covered institution
inform of these procedures?

(a) Each covered institution must
provide written information informing
all of its members about the content of
this part and the institution’s
procedures to implement its
requirements and must emphasize the
importance of compliance with those
procedures.

(b) A covered institution must provide
its procedures to ORI and other
authorized representatives of the
Secretary upon request.

§94.330 What is an assurance of
compliance?

(a) Effective on [INSERT DATE 180
DAYS AFTER DATE OF PUBLICATION
OF THE FINAL RULE IN THE FEDERAL
REGISTER] each institution, as a
condition for receiving PHS funding, is
required to provide in its application for
that funding an assurance of compliance
with this part which is satisfactory to
the Secretary.

(b) The institution must assure that
it—

(1) Has established written
whistleblower protection procedures
consistent with this part;

(2) Will comply with and enforce
these procedures; and
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(3) Will comply with all other
requirements of this part.

§94.335 Who designates the responsible
official, and what are the responsible
official’s duties?

(a) Each covered institution must—

(1) Appoint one person as the official
responsible for overseeing the
institution’s whistleblower protection
procedures;

(2) Authorize and direct the
responsible official to execute or
coordinate the implementation of the
institution’s policies and procedures in
compliance with this part; and

(3) Authorize the responsible official
to oversee each whistleblower
retaliation case that arises at the
institution, to oversee the negotiation
and settlement process described in
§§ 94.360 through 94.375, including
implementing and enforcing appropriate
institutional remedies as part of any
agreement with the whistleblower, and
to serve as a liaison between the covered
institution and ORI.

(b) If involvement of the responsible
official in a particular case creates a real
or apparent conflict of interest with the
covered institution’s obligation to
protect good faith whistleblowers, or
with a fair process for adjudicating the
retaliation proceeding, the institution
must appoint a substitute official to
oversee the case. If the institution is
unable to appoint a suitable substitute
from within the institution, it must
designate a person outside the
institution who has no real or apparent
conflict of interest.

8§94.340 How does a covered institution
process whistleblower complaints?

(a) A covered institution must process
all whistleblower retaliation complaints
that are made to the responsible official
pursuant to this part.

(b) Within 20 calendar days of
receiving a whistleblower retaliation
complaint, the institution must provide
the whistleblower with copies of this
part, the institution’s policies and
procedures implementing this part,
including its administrative procedures
under § 94.415, and a written
notification, which includes—

(1) The dates the institution received
the retaliation complaint and on which
it believes the 30 day negotiation period
of § 94.365(a) expires; and

(2) The institution’s determination of
whether the retaliation complaint
satisfies the jurisdictional elements
required by § 94.215 and, if the
jurisdictional elements are not satisfied,
the specific basis for that determination.

§94.345 Must a covered institution
provide temporary protections to
whistleblowers?

(a) Consistent with §94.350, a covered
institution must provide reasonable and
necessary temporary protections to
whistleblowers before the final
resolution of a retaliation complaint
under this part if, based on the
evidence, the responsible official
reasonably determines that protection is
warranted.

(b) The responsible official must
notify the whistleblower in writing of
the decision on whether to provide
temporary protections.

§94.350 What temporary protections may
a covered institution offer?

A covered institution must authorize
the responsible official to provide any
reasonable and necessary temporary
protection(s), including but not limited
to—

(a) Ensuring the confidentiality of an
ongoing research misconduct
investigation or retaliation proceeding;

(b) Protecting the whistleblower’s
institutional status; and

(c) Taking disciplinary actions against
institutional members who fail to
comply with the responsible official’s
orders.

§94.355 How long do temporary
protections last?

When a covered institution and a
whistleblower have fully resolved the
retaliation complaint, any temporary
protection(s) taken to protect the
whistleblower may be discontinued or
replaced with permanent remedies.

Negotiations and Settlements

§94.360 How may a covered institution
negotiate and settle a retaliation complaint?

(a) A covered institution and a
whistleblower may negotiate and settle
a retaliation complaint through any
legal means not inconsistent with this
part at any time after the institution
receives the complaint.

(b) If an institution and a
whistleblower agree, any alternative
dispute resolution mechanism, such as
mediation, may be used to facilitate a
resolution during the negotiation
period.

(c) Consistent with §94.335(a)(3), a
covered institution must authorize its
responsible official to implement any
remedies as part of any agreement with
a whistleblower.

(d) However, any agreement to settle
the complaint must not restrict a
whistleblower’s right or opportunity to
make disclosures or to otherwise
cooperate with institutional officials,
ORI, or other Federal agencies with

respect to the underlying research
misconduct allegation(s).

§94.365 How long may a covered
institution conduct negotiations on a
retaliation complaint?

(a) Except as modified by paragraph
(b) of this section, a covered institution
has 30 calendar days after the
responsible official receives a written
whistleblower retaliation complaint in
which to negotiate a settlement with a
whistleblower.

(b) If an institution and a
whistleblower have not fully resolved
the retaliation complaint within the 30
day period of paragraph (a) of this
section, they may mutually agree in
writing to extend that period for up to
an additional 60 calendar days.

(c) If an institution and a
whistleblower fully resolve the
complaint during the negotiation
period, ORI considers the complaint
closed for purposes of this part. The
head of the institution, or designee, and
the whistleblower must sign an
agreement that the complaint has been
resolved, and the institution must notify
ORI of the agreement within 30 calendar
days of its execution, as required by
§ 94.380(d)(5).

§94.370 What must a covered institution
do if it questions jurisdiction during
negotiations?

If a covered institution provided the
§94.340(b)(2) notice to a whistleblower
that the retaliation complaint does not
contain the jurisdictional information
required by § 94.215, the whistleblower
has not adequately revised the
complaint, and the institution and the
whistleblower continue to dispute
whether the complaint falls within the
jurisdiction of this part, the institution
may, at its discretion, either—

(a) Continue settlement discussions
during the 30 to 90 day negotiation
period allowed under § 94.365 and
move to dismiss the complaint for lack
of jurisdiction during any
administrative proceeding under
subpart D of this part; or

(b) Immediately end the negotiation
period, offer the whistleblower an
administrative proceeding under
subpart D of this part, and in that
proceeding, make a preliminary motion
to dismiss the complaint for lack of
jurisdiction.

§94.375 What happens if negotiations do
not resolve a retaliation complaint?

(a) If a covered institution and a
whistleblower have not fully resolved
the retaliation complaint by the end of
the 30 to 90 day negotiation period, or
if they mutually agree to end
negotiations without a settlement, the
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institution must immediately offer the
whistleblower an administrative
proceeding under subpart D of this part.

(b) The administrative proceeding
must begin no later than 90 calendar
days after the negotiations have ended
unless the parties mutually agree
otherwise.

Compliance

8§94.380 What information must a covered
institution report to ORI regarding
retaliation complaints?

A covered institution must report and
submit the following information and
items to ORI no later than 30 calendar
days after each of the following events
occur:

(a) Complaint filed. A copy of the
whistleblower retaliation complaint, the
date the institution received it, and the
expected expiration date of the
negotiation period under § 94.365.

(b) Temporary protection requested. A
description of any temporary protection
either provided to or requested by the
whistleblower and the responsible
official’s written decision regarding the
request.

(c) Proceeding held or offered. A
description of the administrative
proceeding used or made available to
resolve the complaint under subpart D
of this part, including an explanation of
how the institution met the procedural
standards of § 94.420.

(d) Final disposition of complaint. A
copy or description of the final
disposition of the retaliation complaint
including, where applicable—

(1) The dismissal of the complaint for
jurisdictional inadequacy;

(2) The whistleblower’s failure to
timely file any supporting
documentation required by the
proposed administrative proceeding;

(3) The whistleblower’s election of a
remedy other than that made available
by the institution;

(4) The outcome of the administrative
proceeding under subpart D of this part,
including any remedies imposed; and

(5) Any mutual settlement agreement
of the complaint including a statement
to that effect signed by the head of the
institution or designee and the
whistleblower. The terms of the
settlement agreement need not be
disclosed, but the agreement must
comply with §94.360.

8§94.385 Must a covered institution
cooperate with ORI compliance reviews?
Yes, a covered institution and its
members must cooperate with any ORI
compliance review conducted under
§94.510, including requests for
information, on-site visits, inspection of

relevant records, and interview of
institutional members.

§94.390 What happens if a covered
institution retaliates or fails to comply with
this part?

A covered institution that engages in
whistleblower retaliation or otherwise
fails to comply with any provision of
this part may be subject to any of the
PHS administrative actions provided
under § 94.520.

Subpart D—Administrative
Proceedings

Election of Remedies

§94.400 May a whistleblower elect
remedies other than an administrative
proceeding?

(a) Yes, a whistleblower may choose
to resolve a retaliation complaint either
through the administrative proceeding
made available by the covered
institution under this subpart or through
any other available remedy provided by
law, including remedies under any
applicable Federal or State law or other
institutional policy or employment
agreement.

(b) If the whistleblower elects a
remedy other than settlement or the
administrative proceeding made
available by the covered institution, the
whistleblower must provide the
institution with written notice of that
election.

(c) If the whistleblower does not make
an election of remedies under paragraph
(b) of this section before the final
disposition of the retaliation complaint,
whether by settlement, dismissal, or
final decision, ORI will consider that
the institution has fully satisfied the
requirements of this part.

§94.405 What actions may a covered
institution take if a whistleblower elects a
remedy other than an administrative
proceeding?

ORI will not require a covered
institution to complete any
administrative proceeding or otherwise
pursue a final resolution of the
complaint if a whistleblower elects a
remedy for the retaliation complaint
other than the administrative
proceeding made available under this
part.

Administrative Proceedings

§94.410 Must a covered institution offer a
whistleblower an administrative
proceeding?

Yes, for each case of possible
whistleblower retaliation to which this
part applies and which is not settled, a
covered institution must make available
and comply with an administrative

proceeding that meets the standards in
this part for resolving retaliation
complaints.

§94.415 What types of administrative
proceedings may a covered institution
offer?

A covered institution may resolve a
whistleblower retaliation complaint by
any of the following types of
administrative proceedings, if the
proceeding satisfies all of the elements
of §94.420:

(a) An independent and binding
arbitration.

(b) An institutional fact-finding.

(c) An academic or institutional
employment hearing.

(d) A state statutory whistleblower
proceeding.

(e) Any other administrative
proceeding that addresses and resolves
the retaliation complaint.

8§94.420 What elements must a covered
institution include in its administrative
proceeding?

A covered institution must have
written procedures for administrative
proceedings to resolve whistleblower
retaliation complaints. These
procedures must include all of the
following elements:

(a) A procedure for appointing a
qualified and objective decisionmaker.

(b) The opportunity for the
whistleblower and the institution to be
represented by counsel. The institution
may, but is not required by this part to,
provide counsel for the whistleblower.

(c) An equal opportunity for the
institution and the whistleblower to
present evidence in support of their
respective positions or in response to
contrary evidence, including having an
attorney present and cross-examining
witnesses.

(d) A presumption that the
whistleblower’s research misconduct
allegation or cooperation with an
investigation of the allegation was made
in good faith. If the institution rebuts
that presumption in a timely manner by
submitting prima facie evidence of a
lack of good faith, the whistleblower
then has the burden to prove good faith
by a preponderance of the evidence.

(e) A final written decision made
according to the following standards of
proof:

(1) Subject to paragraph (e)(2) of this
section, the decisionmaker must order a
binding institutional remedy according
to § 94.445 if the whistleblower proves
by a preponderance of the evidence that
the whistleblower’s research
misconduct allegation or cooperation
with an investigation of the allegation
was a contributing factor in an adverse
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action taken by the institution or one of
its members.

(2) Even if the whistleblower meets
the burden of proof required by
paragraph (e)(1) of this section, the
decisionmaker must not order an
institutional remedy if the institution
proves by clear and convincing
evidence that the institution or one of
its members would have taken the
action at issue in the absence of the
whistleblower’s research misconduct
allegation or cooperation with an
investigation of the allegation.

§94.425 What information must a covered
institution provide to a whistleblower?

At the time a covered institution
proposes an administrative proceeding,
it must provide the whistleblower with
a copy of the procedures for the
proceeding, and it must fully inform the
whistleblower of the requirements,
rights, procedures, and possible
consequences associated with that
proceeding.

§94.430 What happens if a whistleblower
fails to timely file supporting
documentation for the administrative
proceeding?

(a) A whistleblower must timely file
any supporting documentation required
by the proposed administrative
proceeding, or the decisionmaker may
dismiss the retaliation complaint for
purposes of this part. The applicable
filing period will be 60 calendar days
from the day the covered institution
proposed the proceeding if the
institution has not specified a filing date
or if the specified date is less than 10
calendar days.

(b) However, the whistleblower’s
failure to timely file will not be grounds
for dismissal of the retaliation
complaint if either—

(1) The institution failed to inform the
whistleblower of the proposed
administrative proceeding and its
procedures, requirements, rights, and
possible consequences in a full and
timely manner; or

(2) If the decisionmaker determines
there is good cause for the
whistleblower’s failure to timely file.

§94.435 May a covered institution or
whistleblower challenge the
decisionmaker’s qualifications?

(a) Either the whistleblower or the
covered institution may challenge the
qualifications or objectivity of the
administrative proceeding’s
decisionmaker.

(b) Any challenge must be made
within 30 calendar days of the notice of
the appointment of the decisionmaker.

(c) If either party challenges the
decisionmaker’s qualifications or

objectivity, the challenge must be made
part of the record, and may be subject
to any ORI compliance review under
§94.510.

§94.440 May the decisionmaker be
replaced?

The covered institution may replace
the decisionmaker for good cause before
final resolution of the retaliation
complaint. Good cause includes—

(a) The decisionmaker dies or
becomes incapacitated;

(b) The decisionmaker is determined
to have a conflict of interest under
§94.435;

(c) The parties mutually agree to a
replacement; or

(d) The administrative proceedings’
procedures otherwise allow
replacement.

Remedies

§94.445 What remedies may a
decisionmaker impose?

(a) If the decisionmaker in an
administrative proceeding determines
that the covered institution or one of its
members retaliated against the
whistleblower, the decisionmaker must
order one or more remedies based on
the findings. The decisionmaker has
broad discretion in determining whether
all or any of the following remedies are
appropriate and warranted:

(1) Reinstate the terms and conditions
of the whistleblower’s status at the
institution that existed before the
retaliatory action, including but not
limited to employment (including
tenure eligibility and promotion
potential), academic matriculation,
awarding of degree, or relationship
established by grant, contract, or
cooperative agreement.

(2) Offer a position within the
institution that is comparable
financially, vocationally, and otherwise
to the position the whistleblower held
before the retaliatory action.

(3) Compensate the whistleblower for
any financial or other loss incurred
between the retaliatory action and the
provision of a remedy or remedies
under this part.

(4) Restore the whistleblower’s
reputation, to the greatest extent
feasible, within the institution and the
broader scientific community. If the
whistleblower agrees, this may include
an official retraction of negative
references or the publication of an
exoneration.

(5) Protect the whistleblower against
further potential retaliation. This may
include monitoring the retaliator for a
period of time.

(6) Compensate the whistleblower for
part or all expenses, if any, incurred

pursuant to the administrative
proceeding.

(7) Take any other action allowed
under law that reasonably restores the
whistleblower’s status and reputation.

(b) The institution must implement in
a timely manner the remedy(s) ordered
by the decisionmaker unless the order is
revoked or otherwise modified by an
appeal under § 94.450.

Appeals

§94.450 May a covered institution or
whistleblower appeal an adverse decision
or remedy?

Either the covered institution or the
whistleblower may appeal an adverse
finding or remedy by the decisionmaker
only if the administrative proceeding
allows an appeal or an appeal is
provided by state or other applicable
law.

Subpart E—Responsibilities of the
Office of Research Integrity

General Provisions

§94.500 What are ORI's responsibilities?

(a) ORI is responsible for monitoring
covered institutions to determine
whether they have established
administrative procedures and are
following them in accordance with this
part and the institution’s certification of
compliance under § 94.330.

(b) ORI may take the remedial
administrative actions, specified in
§ 94.520, against covered institutions
that retaliate against good faith
whistleblowers or that otherwise do not
comply with the standards and
procedures of this part.

§94.505 What does ORI do when it
receives a whistleblower retaliation
complaint?

Consistent with § 94.205, ifa
whistleblower brings a retaliation
complaint directly to ORI, ORI reviews
the complaint to determine if, on its
face, it meets the requirements of this
part. If so, ORI will instruct the
whistleblower to send the complaint to
the covered institution’s responsible
official or notify the responsible official
directly.

Compliance Reviews

894.510 When does ORI do an
institutional compliance review?

(a) ORI may review a covered
institution’s compliance with the
provisions of this part at any time. ORI’s
decision to begin a compliance review
may be based on the institution’s
written whistleblower procedures, its
certification of compliance, its
submissions to ORI regarding
whistleblower retaliation complaints, or
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any other information ORI considers
relevant to the institution’s compliance
with this part.

(b) ORI’s review may include, but is
not limited to, requests for information,
on-site visits, inspection of relevant
records, and interviews with
institutional members.

§94.515 What factors does ORI consider
in a compliance review?

(a) If a covered institution complies
with each provision of this part, ORI
will consider the institution to be in
compliance with the institution’s
certification of compliance and this

art.

(b) ORI may consider a covered
institution’s failure to comply with the
provisions of this part to be a material
failure to comply with the institution’s
certification of compliance and with the
terms and conditions of any PHS
funding provided under an application
in which that certification is made.

§94.520 What administrative actions may
ORI take pursuant to a compliance review?

If ORI determines that a covered
institution has engaged in
whistleblower retaliation or has failed to
comply with any provision of this part,
ORI may impose, or recommend to the
appropriate authorized Department
official, imposition of one or more of the
following administrative actions:

(a) A corrective action plan including,
where applicable, oversight of the
institution’s responsible official and its
whistleblower protection procedures.

(b) Probationary status under which
the noncompliant institution could be
subject to cumulative administrative
actions if future incidents of
institutional noncompliance occur
including loss of PHS funding.

(c) Special conditions imposed upon
any future PHS awards of grants,
contracts, or cooperative agreements to
the institution.

(d) Recovery of PHS funds misspent
in connection with a retaliatory action
or other institutional noncompliance
with this part.

(e) Termination of PHS current or
future funding to the institution or any
part thereof.

(f) Public notice of the determination.

(g) Any other action that ORI finds
reasonable and appropriate to correct
the noncompliance.

§94.525 May a covered institution appeal
administrative actions imposed by ORI or
the Department?

A covered institution may appeal any
administrative actions imposed by ORI
or the Department under § 94.520 only
if an appeal is specifically allowed by
an existing Departmental regulation.

The institution must appeal under the
terms of the applicable regulation.

Subpart F—Definitions

§94.600 Administrative proceeding.
Administrative proceeding means the

procedure that a covered institution

employs or offers to employ to resolve

a whistleblower retaliation complaint in

compliance with the provisions of this

part.

§94.605 Adverse action.

Adverse action means any action
taken or threatened by a covered
institution or its member(s) that
negatively affects the terms or
conditions of the whistleblower’s status
at the institution, including but not
limited to employment, promotion,
academic matriculation, awarding of a
degree, financial aid, or relationship
established by grant, contract, or
cooperative agreement.

§94.610 Allegation.

Allegation means any disclosure,
whether by written or oral statement, or
other communication, to an institutional
or Departmental official, that a covered
institution or one of its members has
engaged in, or failed to respond
adequately to an allegation of, research
misconduct as defined by this part and
that involves the use of PHS funds or
the application for PHS funds.

§94.615 Contributing factor.
Contributing factor means any
whistleblower activity protected under
this part that alone or in combination
with other factors results in an adverse
action against the whistleblower.

§94.620 Covered institution.

Covered institution means any entity,
whether individual or corporate, that
applies for or receives grants, contracts,
or cooperative agreements under the
PHS Act, as amended (42 U.S.C. 201, et
seq.), for any program that involves the
conduct of biomedical or behavioral
research, research training or research
related activity. Covered institutions do
not include Federal agencies.

§94.625 Decisionmaker.
Decisionmaker means the person(s)
designated by the covered institution,
according to the rules of the
administrative proceeding made
available under this part, to preside over
the proceeding, to make preliminary
decisions of jurisdictional adequacy, to
make a final determination of whether
retaliation against the whistleblower
occurred based on the evidence
presented, and to order appropriate
remedies consistent with this part.

§94.630 Good faith.

(a) Good faith means having a belief
in the truth of one’s allegation or
testimony that a reasonable person in
the whistleblower’s position could have
based upon the information known to
the whistleblower at the time the
allegation was made.

(b) An allegation or cooperation with
an investigation is not in good faith if
made with knowing or reckless
disregard of information that would
negate the allegation or testimony.

§94.635

(a) Institutional member or member
means a person who is employed by, is
affiliated with under a contract or
agreement, or is under the control of a
covered institution.

(b) Institutional members include, but
are not limited to, teaching and support
staff, researchers, clinicians,
technicians, fellows, students,
volunteers, and contractors,
subcontractors, and subawardees and
their employees.

Institutional member or member.

§94.640 Investigation.

Investigation, solely for the purpose of
this part, means—

(a) An initial assessment by ORI, the
Department, or a covered institution.

(b) An inquiry or investigation by the
Department or a covered institution.

(c) Any institutional appeal of an
allegation of research misconduct
involving PHS funds or applications
therefor, including preparation for and
conduct of any research misconduct
hearing.

(d) A review, recommendation, or
decision regarding an assessment,
inquiry, or investigation by ORI or the
Department.

(e) An appeal to the Departmental
Appeals Board.

(f) An investigation of an alleged
inadequate response to an allegation of
research misconduct.

§94.645 Office of Research Integrity or
ORI.

Office of Research Integrity or ORI
means the office to which the Secretary
has delegated responsibility for
addressing research misconduct issues
related to PHS activities, including the
protection of whistleblowers.

§94.650 Public Health Service or PHS.
Public Health Service or PHS means
the unit within the Department of
Health and Human Services that
includes the Office of Public Health and
Science and the following Operating
Divisions: Agency for Healthcare
Research and Quality, Agency for Toxic
Substances and Disease Registry,
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Centers for Disease Control and
Prevention, Food and Drug
Administration, Health Resources and
Services Administration, Indian Health
Service, National Institutes of Health,
the Substance Abuse and Mental Health
Services Administration, and the offices
of the Regional Health Administrator.

894.655 PHS funds or PHS funding.

PHS funds or PHS funding means
Public Health Service grants, contracts,
or cooperative agreements.

§94.660 Research misconduct.

Research misconduct means
fabrication, falsification, plagiarism, or
other practices that seriously deviate
from those that are commonly accepted
within the scientific community for
proposing, conducting, or reporting
research. It does not include honest
error or honest differences in
interpretations or judgments of data.

§94.665 Responsible official.

Responsible official means the official
designated by a covered institution to
establish and implement the
institution’s whistleblower protection
procedures as required by this part.

894.670 Retaliation.

Retaliation for the purpose of this part
means an adverse action taken against a
whistleblower by a covered institution
or one of its members in response to—

(a) A good faith allegation that the
covered institution or one of its
members has engaged in, or failed to
respond adequately to an allegation of,
research misconduct; or

(b) A good faith cooperation with an
investigation of an allegation in
paragraph (a) of this section.

§94.675 Secretary.

Secretary means the Secretary of the
Department of Health and Human
Services or any other officer or
employee of the Department of Health
and Human Services to whom the
Secretary has delegated authority.

8§94.680 Whistleblower.

Whistleblower means an institutional
member who in good faith—

(a) Makes an allegation that the
covered institution or one of its
members has engaged in, or failed to
respond adequately to an allegation of,
research misconduct; or

(b) Cooperates with an investigation
of an allegation in paragraph (a) of this
section.

[FR Doc. 00-29988 Filed 11-27-00; 8:45 am]
BILLING CODE 4160-17-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 697

[1.D. 112100A]

American Lobster Fishery
Management

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings;
request for comments.

SUMMARY: NMFS has prepared a draft
supplemental environmental impact
statement (DSEIS) which identifies
several preferred management actions
and alternatives for the American
lobster fishery in Federal waters. These
measures are based upon
recommendations in Addendum 1 to
Amendment 3 of the Interstate Fishery
Management Plan for American Lobster
(ISFMP) made by the Atlantic States
Marine Fisheries Commission
(Commission) for management of the
American lobster resource in Federal
waters. NMFS will hold public meetings
to receive comments on the biological,
economic, and social impacts addressed
in the DSEIS.

DATES: Written comments on the
preferred lobster management measures
and alternatives discussed in the DSEIS
must be received at the appropriate
address or facsimile (fax) number (see
ADDRESSES), no later than 5 p.m.,
eastern standard time, on Tuesday,
January 9, 2001. Also, verbal comments
may be presented at public meetings
which are scheduled to be held from
Tuesday, December 12 through Friday,
December 15, 2000, in Maine, Rhode
Island, New York and New Jersey. See
SUPPLEMENTARY INFORMATION for times
and locations of the meetings and
special accommodations.

ADDRESSES: Written comments and
direct requests for copies of the lobster
public meeting document and DSEIS
should be sent to the State, Federal and
Constituent Programs Office, National
Marine Fisheries Service, Northeast
Region, One Blackburn Drive,
Gloucester, MA 01930-2298. Comments
may also be sent via fax to (978) 281-
9117. Comments submitted via email or
Internet will not be accepted.

FOR FURTHER INFORMATION CONTACT:
Peter Burns, NMFS, Northeast Region,
telephone (978) 281-9144, fax (978) 281-
9117.

SUPPLEMENTARY INFORMATION: NMFS is
considering several new management
measures for the American lobster
fishery in Federal waters in response to
the Commission’s recommendations in
Addendum 1 to Amendment 3 of the
ISFMP. Specifically, NMFS is
considering a preferred alternative to
control fishing effort in the lobster trap
fishery in LCMAs 3, 4 and 5 by limiting
access to only those Federal permit
holders who can substantiate a history
of trap fishing in these areas. The
eligibility criteria for access to these
management areas would be based upon
industry advice developed by the
ISFMP’s lobster conservation
management teams. In LCMA 3, eligible
permit holders would have to meet all
of the following criteria:

1. Possession of a current Federal
limited access lobster permit.

2. Provision of documentation to
demonstrate a history of 2 consecutive
calendar-months of active lobster trap
fishing in LCMA 3 in any calendar year
during the March 25, 1991 through
September 1, 1999 qualification period
(qualification period). A history of
active trap fishing is defined as the
fishing of at least 200 traps set in LCMA
3 for the duration of the 2-month
qualifying period. Documentation may
include copies of vessel logbooks, state
or Federal Fishing Trip Reports, permit
applications, or any other form of
certification that denotes area fished
and harvest information.

3. Provision of sales receipts or
records showing the landing of at least
25,000 1b (11,370 km) of lobster from
any area throughout the range of the
resource during the year used as the
qualifying year referenced in the
preceding paragraph (Criterion number
2).
Under the preferred alternative
Federal permit holders who qualify for
participation in LCMA 3 based on the
preceding criteria would be required to
submit a signed affidavit to NMFS
certifying the number of traps they have
historically fished in LCMA 3.
Qualifying permit holders would be
restricted to the number of traps they
have historically fished in that area, but
limited to no more than 3,250 traps, and
would be required to comply with
annual trap reductions over a 5-year
period.

In LCMA 4 and LCMA 5, the preferred
alternative would require eligible permit
holders to meet all of the following
criteria to participate in the trap fishery
in either of these areas:

1. Possession of a current Federal
limited access lobster permit.

2. Provision of documentation to
demonstrate a history of 2 consecutive
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calendar-months of active lobster trap
fishing in LCMA 4 and/or LCMA 5 in
any calendar year during the
qualification period. A history of active
trap fishing is defined as the fishing of
at least 200 traps set for the duration of
the 2-month qualifying period.
Documentation may include copies of
vessel logbooks, state or Federal Fishing
Trip Reports, permit applications, or
any other form of certification that
denotes area fished and harvest
information.

As with LCMA 3, permit holders who
qualify for participation in LCMA 4 or
LCMA 5 would be required to provide
NMEFS with a signed affidavit of the
number of traps they have historically
fished in the elected area(s) during the
qualification period. Trap allocations for
each qualifying permit holder would be
based on the number of traps designated
in the signed affidavit. Unlike the
preferred alternative’s provisions for
LCMA 3, there would be no maximum
trap limit or annual trap reduction
schedule for LCMA 4 or LCMA 5.

Alternatives to this action include: (1)
maintaining the current management
scenario requiring lobster trap fishers to
designate specific LCMAs for trap
fishing and abide by either the
nearshore area trap limit of 800 if LCMA
4 or LCMA 5 is selected exclusively or
in combination with any other LCMA,
or the offshore area trap limit of 1,800
if LCMA 3 is selected exclusive of any
other management area; (2)
implementing limited access in LCMAs

3, 4 and 5 based on historical
participation, but retaining the current
trap limits; and (3) implementing the
historical participation regime but
establishing a 1,440 maximum trap limit
for vessels qualifying for LCMA 4 or
LCMA 5.

The DSEIS also analyzes the impacts
of a measure allowing Federal lobster
permit holders who also hold full
commercial New Hampshire state
lobster licenses to fish an additional 400
traps in New Hampshire State waters.
The alternative to this option would
maintain the status quo. Specifically, it
would require dual Federal and New
Hampshire commercial lobster licensees
to abide by the more restrictive Federal
trap limit of 800 traps in state and
Federal waters. It would also require
those dual licensees who elect to fish
more than the Federal trap limit in New
Hampshire State waters to forfeit their
Federal lobster permit.

The third measure analyzed in the
DSEIS would adjust the boundary lines
for LCMA 1, LCMA 2, and the Outer
Cape LCMA to maintain consistency
with the ISFMP. The alternative to this
preferred option would maintain the
boundary lines for these LCMAs as they
currently exist.

In publishing this document, NMFS
announces four public meetings to
discuss the preferred lobster
management measures and alternatives.
The dates, times, and locations of the
meetings are scheduled as follows:

Meeting Dates and Times

1. Tuesday, December 12, 2000, 3
p.m.--Narragansett Town Hall Assembly
Room, 25 Fifth Street, Narragansett, RI.

2. Wednesday, December 13, 2000, 3
p-m.--Holiday Inn by the Bay, 88 Spring
Street, Portland, ME.

3. Thursday, December 14, 2000, 4:30
p.m.--Riverhead Town Board Room at
Town Hall, 200 Howell Ave, Riverhead,
NY.

4. Friday, December 15, 2000, 1 p.m.-
-Community Room at the Toms River
Municipal Complex, 33 Washington
Street, Toms River, NJ.

Electronic Access

The lobster public meeting document
and DSEIS are also accessible via the
Internet at www.nero.nmfs.gov/ro/doc/
nr.htm.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Peter Burns (see
ADDRESSES) at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1851 et. seq.

Dated: November 21, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-30310 Filed 11-27-00; 8:45 am]
BILLING CODE 3510-22-S
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NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-286]

In the Matter of Power Authority of the
State of New York (Indian Point
Nuclear Generating Unit No. 3); Order
Approving Transfer of License and
Conforming Amendment

I

The Power Authority of the State of
New York (PASNY or the Authority) is
the holder of Facility Operating License
No. DPR-64, which authorizes
operation of the Indian Point Nuclear
Generating Unit No. 3 (IP3 or the
facility) at steady-state power levels not
in excess of 3025 megawatts thermal.
The facility, which is owned by PASNY,
is located in Westchester County, New
York. The license authorizes PASNY to
possess, use, and operate the facility.

1I.

Under cover of letters dated May 11,
2000, and May 12, 2000, PASNY,
Entergy Nuclear Indian Point 3, LLC
(Entergy Nuclear IP3), and Entergy
Nuclear Operations, Inc. (ENO),
submitted an application requesting
approval of the proposed transfer of the
IP3 operating license to Entergy Nuclear
IP3 to possess and use and to ENO to
possess, use, and operate IP3, and
approval of a conforming amendment to
reflect the transfer. The application was
supplemented by letters dated June 13,
June 16, July 14, September 21, October
26, and November 3, 2000.

Entergy Nuclear IP3, a Delaware
corporation, is a wholly owned indirect
subsidiary of Entergy Corporation and a
wholly owned indirect subsidiary of
Entergy Nuclear Holding Company #1.
ENO, a Delaware corporation, is an
indirect wholly owned subsidiary of
Entergy Corporation, and a direct
wholly owned subsidiary of Entergy
Nuclear Holding Company #2. After
completion of the proposed transfer,

Entergy Nuclear IP3 would be the owner
of IP3 and ENO would be the operator
of IP3. The conforming amendment
would remove the current licensee from
the facility operating license and would
add Entergy Nuclear IP3 and ENO in its
place, as appropriate.

The applicants propose that, after the
sale and transfer of IP3 to Entergy
Nuclear IP3, the Authority would retain
all rights, title, and legal and beneficial
interest in the decommissioning trust
fund for the facility, while the trust fund
would remain at all times committed to
the decommissioning of IP3. The
September 21, 2000, supplement to the
application, filed by the Authority on
behalf of itself and the other transfer
applicants, includes the following
proposals and commitments relating
specifically to the Authority’s retention
of the decommissioning trust fund for
IP3:

(1) The Authority will waive any right
to deny, contest or challenge the NRC’s
jurisdiction over the Authority with
respect to IP3 to the extent that there
may arise in the future any matter
warranting action by the NRC to ensure
compliance with the NRC’s
decommissioning requirements
regarding the disposition and use of the
amounts accumulated in the
decommissioning trust fund and
retained by the Authority.

(2) Upon the transfer of IP3, and
pursuant to Section 7 of the
decommissioning agreement between
Entergy Nuclear IP3, Entergy Nuclear,
Inc., and the Authority, Entergy Nuclear
IP3 shall have the sole discretion to
permanently cease operations of IP3.
For purposes of compliance with NRC
requirements, by operation of the
transfer Entergy Nuclear IP3 and ENO
shall have sole responsibility for
decommissioning IP3, and the
Authority’s responsibility under
Commission jurisdiction with respect to
IP3 will be limited solely to the holding
and disbursement of funds for the
decommissioning of the unit. Entergy
Nuclear IP3 and ENO will have control
over all physical decommissioning
activities. The Authority’s waiver and
decommissioning responsibility as
described above only applies until the
Authority transfers the
decommissioning trust funds to Entergy
Nuclear IP3 or until the
decommissioning of IP3 has been
completed in accordance with NRC

regulations and guidance, whichever
shall first occur.

In addition, the November 3, 2000,
supplement to the application proposes
that the relevant trust agreement will
provide that the provisions or purpose
of the trust agreement may be enforced
by the NRC against the Authority and
the trustee with respect to the
disbursement of the trust funds to the
extent necessary to ensure compliance
with or satisfaction of the NRC’s
decommissioning requirements.

Approval of the transfer of the facility
operating license and the conforming
license amendment was requested by
PASNY, Entergy Nuclear IP3, and ENO,
pursuant to 10 CFR 50.80 and 50.90.
Notice of the request for approval and
an opportunity to request a hearing or
to submit written comments was
published in the Federal Register on
June 28, 2000 (65 FR 39954). Pursuant
to such notice, the Commission received
a hearing request dated July 14, 2000,
from the Nuclear Generation Employees
Association and William Carano,
Thomas Pulcher, and Richard Wiese, Jr.;
a hearing request dated July 17, 2000,
from the Utility Workers Union of
America, AFL-CIO, Local 1-2; a hearing
request dated July 26, 2000, from the
Town of Cortlandt Manor, New York,
and the Hendrick Hudson School
District; a hearing request dated July 31,
2000, from the County of Westchester,
New York; and a hearing request dated
July 31, 2000, from the Citizens
Awareness Network. These requests are
currently pending before the
Commission.

Pursuant to 10 CFR §2.1316, during
the pendency of a hearing, the staff is
expected to promptly proceed with the
approval or denial of license transfer
requests consistent with the staff’s
findings in its safety evaluation. Notice
of the staff’s action shall be promptly
transmitted to the Presiding Officer and
parties to the proceeding. Commission
action on the pending hearing requests
is being handled independently of this
action.

Under 10 CFR 50.80, no license, or
any right thereunder, shall be
transferred, directly or indirectly,
through transfer of control of the
license, unless the Nuclear Regulatory
Commission shall give its consent in
writing. After reviewing the information
in the application and all supplements
thereto (collectively, the application)
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and other information before the
Commission, and relying upon the
representations and agreements
contained in the application, the NRC
staff has determined that Entergy
Nuclear IP3 and ENO are qualified to be
the holders of the license to the extent
proposed in the application, and that
the transfer of the license to Entergy
Nuclear IP3 and ENO is otherwise
consistent with applicable provisions of
law, regulations, and orders issued by
the Commission, subject to the
conditions set forth below. The NRC
staff has further found that the
application for the proposed license
amendment complies with the
standards and requirements of the
Atomic Energy Act of 1954, as amended,
and the Commission’s rules and
regulations set forth in 10 CFR Chapter
1; the facility will operate in conformity
with the application, the provisions of
the Act and the rules and regulations of
the Commission; there is reasonable
assurance that the activities authorized
by the proposed license amendment can
be conducted without endangering the
health and safety of the public and that
such activities will be conducted in
compliance with the Commission’s
regulations; the issuance of the
proposed license amendment will not
be inimical to the common defense and
security or to the health and safety of
the public; and the issuance of the
proposed license amendment will be in
accordance with 10 CFR Part 51 of the
Commission’s regulations and all
applicable requirements have been
satisfied. The findings set forth above
are supported by the staff’s safety
evaluation dated November 9, 2000.

III.

Accordingly, pursuant to Sections
161b, 161i, 1610, and 184 of the Atomic
Energy Act of 1954, as amended, 42
USC §§ 2201(b), 2201(i), 2201(0), and
2234, and 10 CFR 50.80, It is hereby
ordered that the transfer of the license
as described herein and in the
application to Entergy Nuclear IP3 and
ENO is approved, subject to the
following conditions:

(1) Before the completion of the sale
and transfer of IP3, Entergy Nuclear IP3
and ENO shall provide the Director,
Office of Nuclear Reactor Regulation,
satisfactory documentary evidence that
they have obtained the appropriate
amount of insurance required of
licensees under 10 CFR Part 140 of the
Commission’s regulations.

(2) For purposes of ensuring public
health and safety, Entergy Nuclear IP3,
upon the transfer of the IP3 license to
it, shall provide decommissioning
funding assurance for IP3 by the

prepayment or equivalent method, to be
held in a decommissioning trust fund
for the facility, of no less than the
amount required under NRC regulations
at 10 CFR 50.75. Any amount held in
any decommissioning trust maintained
by the Authority for IP3 after the
transfer of the IP3 license to Entergy
Nuclear IP3 may be credited towards the
amount required under this paragraph.

(3) If the assets of any
decommissioning trust maintained by
the Authority for IP3 are retained in
such trust following the transfer of the
IP3 license to Entergy Nuclear IP3 and
ENO instead of being transferred to any
trust established by Entergy Nuclear IP3,
the Authority shall maintain the assets
as retained in such trust in accordance
with the application for the transfer of
the IP3 license.

(4) The decommissioning trust
agreement shall provide that the use of
assets in the decommissioning trust
fund, in the first instance, shall be
limited to the expenses related to
decommissioning IP3 as defined by the
NRC in its regulations and issuances,
and as provided in the IP3 license and
any amendments thereto.

(5) The decommissioning trust
agreement shall provide that no
contribution to the decommissioning
trust fund that consists of property other
than liquid assets shall be permitted.

(6) With respect to the
decommissioning trust fund,
investments in the securities or other
obligations of the Authority, Entergy
Corporation, Entergy Nuclear IP3,
Entergy Nuclear FitzPatrick, LLC, ENO,
or affiliates thereof, or their successors
or assigns, shall be prohibited. Except
for investments that replicate the
composition of market indices or other
non-nuclear-sector mutual funds,
investments in any entity owning one or
more nuclear plants is prohibited.

(7) The decommissioning trust
agreement shall provide that no
disbursements or payments from the
trust, other than for ordinary
administrative expenses, shall be made
by the trustee until the trustee has first
given the NRC 30 days prior written
notice of the payment. In addition, the
trust agreement shall state that no
disbursements or payments from the
trust shall be made if the trustee
receives prior written notice of objection
from the Director, Office of Nuclear
Reactor Regulation.

(8) The decommissioning trust
agreement shall provide that the trust
agreement shall not be modified in any
material respect without the prior
written consent of the Director, Office of
Nuclear Reactor Regulation.

(9) The decommissioning trust
agreement shall provide that the
provisions or purpose of the trust
agreement may be enforced by the NRC
against the Authority and the trustee
with respect to the disbursement of the
trust funds to the extent necessary to
ensure compliance with or satisfaction
of the NRC’s decommissioning
requirements. The NRC shall not be a
beneficiary of the trust or of any of the
trust funds, unless required by law to be
so for the sole purpose of enforcing the
provisions or purpose of the trust
agreement as set forth above.

(10) Article VI of the
decommissioning trust agreement shall
require that, notwithstanding the
provision of Section 6.01(ii)(a) of the
current decommissioning trust
agreement, PASNY may not terminate
any fund established under the Master
Trust for IP3 except after requesting and
obtaining written consent from the
Director, Office of Nuclear Reactor
Regulation, or the Director, Office of
Nuclear Materials Safety and
Safeguards, as appropriate.

(11) Entergy Nuclear Indian Point 3,
or its successors or assigns, shall take no
action that would adversely affect any
contract between it and the Authority
for the Authority’s eventual payment of
decommissioning funds from the trust.

(12) Entergy Nuclear Indian Point 3,
or its successors or assigns, shall inform
the NRC within 30 days of any adverse
developments with respect to the
Authority’s ownership of the
decommissioning trust that could
reasonably be expected to lead to a
significant diminution of funds
available for decommissioning IP3.

(13) The appropriate section of the
decommissioning trust agreement shall
provide that the trustee, investment
advisor, or anyone else directing the
investments made in the trust shall
adhere to a “prudent investor”” standard,
as specified in 18 CFR 35.32(a)(3) of the
Federal Energy Regulatory
Commission’s regulations.

(14) The Authority shall waive any
right to deny, contest or challenge the
NRC'’s jurisdiction over the Authority
with respect to IP3 to the extent that
there may arise in the future any matter
warranting action by the NRC to ensure
compliance with the NRC’s
decommissioning requirements
regarding the disposition and use of the
amounts accumulated in the
decommissioning trust fund and
retained by the Authority, and remain
subject to the Commission’s jurisdiction
under Section 161 of the Atomic Energy
Act to issue orders to protect health and
to minimize danger to life or property
regarding any and all matters
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concerning compliance with the
Commission’s decommissioning
requirements regarding the disposition
and use of the amounts accumulated in
the decommissioning trust fund and
retained by the Authority, until such
time as the Authority transfers the
decommissioning trust fund to Entergy
Nuclear IP3 or the decommissioning of
IP3 has been completed in accordance
with NRC regulations and guidance,
whichever occurs first.

(15) Entergy Nuclear IP3 shall take all
necessary steps to ensure that the
decommissioning trust is maintained in
accordance with the application for the
transfer of the license for IP3 and the
requirements of this Order approving
the transfer, and consistent with the
safety evaluation supporting this Order.

(16) Entergy Nuclear IP3 and ENO
shall take no action to cause Entergy
Global Investments, Inc. or Entergy
International Ltd. LLC, or their parent
companies to void, cancel, or modify
the $70 million contingency
commitment to provide funding for IP3
as represented in the application,
without the prior written consent of the
Director, Office of Nuclear Reactor
Regulation.

(17) After receiving all required
regulatory approvals of the transfer of
IP3, the transfer applicants shall
immediately inform the Director, Office
of Nuclear Reactor Regulation, in
writing of such receipt, and state therein
the closing date of the sale and transfer
of IP3. This notice shall be given to the
Director, Office of Nuclear Reactor
Regulation at least three business days
before the closing date of the sale and
transfer of IP3. If the transfer of the
license is not completed by November 1,
2001, this Order shall become null and
void, provided, however, on written
application and for good cause shown,
this date may be extended.

It is further ordered that, consistent
with 10 CFR 2.1315(b), a license
amendment that makes changes, as
indicated in Enclosure 2 to the cover
letter forwarding this Order, to conform
the license to reflect the subject license
transfer is approved. The amendment
shall be issued and made effective at the
time the proposed license transfer is
completed.

This Order is effective upon issuance.

For further details with respect to this
Order, see the initial application
submitted under cover letters dated May
11 and May 12, 2000, and supplements
dated June 13, June 16, July 14,
September 21, October 26, and
November 3, 2000, and the safety
evaluation dated November 9, 2000,
which are available for public
inspection at the NRC’s Public

Document Room located at One White
Flint North, 11555 Rockville Pike (first
floor), Rockville, Maryland, and are
accessible electronically through the
ADAMS Public Electronic Reading
Room link at the NRC Web site (http:/
/www.nrc.gov).

Dated at Rockville, Maryland, this 9th day
of November 2000.

For the Nuclear Regulatory Commission.
Samuel J. Collins,
Director, Office of Nuclear Reactor
Regulation.
[FR Doc. 00-30283 Filed 11-27-00; 8:45 am)]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-333]

In the Matter of Power Authority of the
State of New York; (James A.
FitzPatrick Nuclear Power Plant); Order
Approving Transfer of License and
Conforming Amendment

I

The Power Authority of the State of
New York (PASNY or the Authority) is
the holder of Facility Operating License
No. DPR-59, which authorizes
operation of the James A. FitzPatrick
Nuclear Power Plant (FitzPatrick or the
facility) at steady-state power levels not
in excess of 2536 megawatts thermal.
The facility, which is owned by PASNY,
is located in Oswego County, New York.
The license authorizes PASNY to
possess, use, and operate the facility.

II.

Under cover of letters dated May 11,
2000, and May 12, 2000, PASNY,
Entergy Nuclear FitzPatrick, LLC
(Entergy Nuclear FitzPatrick), and
Entergy Nuclear Operations, Inc. (ENO),
submitted an application requesting
approval of the proposed transfer of the
FitzPatrick operating license to Entergy
Nuclear FitzPatrick to possess and use
and to ENO to possess, use, and operate
FitzPatrick, and approval of a
conforming amendment to reflect the
transfer. The application was
supplemented by letters dated June 13,
June 16, July 14, September 21, October
26, and November 3, 2000.

Entergy Nuclear FitzPatrick, a
Delaware corporation, is a wholly
owned indirect subsidiary of Entergy
Corporation and an indirect wholly
owned subsidiary of Entergy Nuclear
Holding Company #1. ENO, a Delaware
corporation, is an indirect wholly
owned subsidiary of Entergy
Corporation, and a direct wholly owned
subsidiary of Entergy Nuclear Holding

Company #2. After completion of the
proposed transfer, Entergy Nuclear
FitzPatrick would be the owner of
FitzPatrick, and ENO would be the
operator of FitzPatrick. The conforming
amendment would remove the current
licensee from the facility operating
license and would add Entergy Nuclear
FitzPatrick and ENO in its place, as
appropriate.

The applicants propose that, after the
sale and transfer of FitzPatrick to
Entergy Nuclear FitzPatrick, the
Authority would retain all rights, title,
and legal and beneficial interest in the
decommissioning trust fund for the
facility, while the trust fund would
remain at all times committed to the
decommissioning of FitzPatrick. The
September 21, 2000, supplement to the
application, filed by the Authority on
behalf of itself and the other transfer
applicants, includes the following
proposals and commitments relating
specifically to the Authority’s retention
of the decommissioning trust fund for
FitzPatrick:

(1) The Authority will waive any right
to deny, contest or challenge the NRC’s
jurisdiction over the Authority with
respect to FitzPatrick to the extent that
there may arise in the future any matter
warranting action by the NRC to ensure
compliance with the NRC’s
decommissioning requirements
regarding the disposition and use of the
amounts accumulated in the
decommissioning trust fund and
retained by the Authority.

(2) Upon the transfer of FitzPatrick,
and pursuant to Section 7 of the
decommissioning agreement between
Entergy Nuclear FitzPatrick, Entergy
Nuclear, Inc., and the Authority,
Entergy Nuclear FitzPatrick shall have
the sole discretion to permanently cease
operations of FitzPatrick. For purposes
of compliance with NRC requirements,
by operation of the transfer Entergy
Nuclear FitzPatrick and ENO shall have
sole responsibility for decommissioning
FitzPatrick, and the Authority’s
responsibility under Commission
jurisdiction with respect to FitzPatrick
will be limited solely to the holding and
disbursement of funds for the
decommissioning of the unit. Entergy
Nuclear FitzPatrick and ENO will have
control over all physical
decommissioning activities. The
Authority’s waiver and
decommissioning responsibility as
described above only applies until the
Authority transfers the
decommissioning trust funds to Entergy
Nuclear FitzPatrick or until the
decommissioning of FitzPatrick has
been completed in accordance with
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NRC regulations and guidance,
whichever shall first occur.

In addition, the November 3, 2000,
supplement to the application proposes
that the relevant trust agreement will
provide that the provisions or purpose
of the trust agreement may be enforced
by the NRC against the Authority and
the trustee with respect to the
disbursement of the trust funds to the
extent necessary to ensure compliance
with or satisfaction of the NRC’s
decommissioning requirements.

Approval of the transfer of the facility
operating license and the conforming
license amendment was requested by
PASNY, Entergy Nuclear FitzPatrick,
and ENO, pursuant to 10 CFR 50.80 and
50.90. Notice of the request for approval
and an opportunity to request a hearing
or submit written comments was
published in the Federal Register on
June 28, 2000 (65 FR 39954). Pursuant
to such notice, the Commission received
a hearing request dated July 14, 2000,
from the Nuclear Generation Employees
Association and William Carano,
Thomas Pulcher, and Richard Wiese, Jr.;
and a hearing request dated July 31,
2000, from the Citizens Awareness
Network. These requests are currently
pending before the Commission. No
written comments were submitted.

Pursuant to 10 CFR 2.1316, during the
pendency of a hearing, the staff is
expected to promptly proceed with the
approval or denial of license transfer
requests consistent with the staff’s
findings in its safety evaluation. Notice
of the staff’s action shall be promptly
transmitted to the Presiding Officer and
parties to the proceeding. Commission
action on the pending hearing requests
is being handled independently of this
action.

Under 10 CFR 50.80, no license, or
any right thereunder, shall be
transferred, directly or indirectly,
through transfer of control of the
license, unless the Nuclear Regulatory
Commission shall give its consent in
writing. After reviewing the information
in the application and all supplements
thereto (collectively, the application)
and other information before the
Commission, and relying upon the
representations and agreements
contained in the application, the NRC
staff has determined that Entergy
Nuclear FitzPatrick and ENO are
qualified to be the holders of the
license, to the extent proposed in the
application, and that the transfer of the
license to Entergy Nuclear FitzPatrick
and ENO is otherwise consistent with
applicable provisions of law,
regulations, and orders issued by the
Commission, subject to the conditions
set forth below. The NRC staff has

further found that the application for
the proposed license amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended, and the
Commission’s rules and regulations set
forth in 10 CFR Chapter 1; the facility
will operate in conformity with the
application, the provisions of the Act
and the rules and regulations of the
Commission; there is reasonable
assurance that the activities authorized
by the proposed license amendment can
be conducted without endangering the
health and safety of the public, and that
such activities will be conducted in
compliance with the Commission’s
regulations; the issuance of the
proposed license amendment will not
be inimical to the common defense and
security or to the health and safety of
the public; and the issuance of the
proposed license amendment will be in
accordance with 10 CFR Part 51 of the
Commission’s regulations and all
applicable requirements have been
satisfied. The findings set forth above
are supported by the staff’s safety
evaluation dated November 9, 2000.

III.

Accordingly, pursuant to Sections
161b, 161i, 1610, and 184 of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2201(b), 2201(i), 2201(0) and
2234, and 10 CFR 50.80, It Is Hereby
Ordered that the transfer of the license
as described herein and in the
application to Entergy Nuclear
FitzPatrick and ENO is approved,
subject to the following conditions:

(1) Before the completion of the sale
and transfer of FitzPatrick, Entergy
Nuclear FitzPatrick and ENO shall
provide the Director, Office of Nuclear
Reactor Regulation, satisfactory
documentary evidence that they have
obtained the appropriate amount of
insurance required of licensees under 10
CFR Part 140 of the Commission’s
regulations.

(2) For purposes of ensuring public
health and safety, Entergy Nuclear
FitzPatrick, upon the transfer of the
FitzPatrick license, shall provide
decommissioning funding assurance for
FitzPatrick by the prepayment or
equivalent method, to be held in a
decommissioning trust fund for the
facility, of no less than the amount
required under NRC regulations at 10
CFR 50.75. Any amount held in any
decommissioning trust maintained by
the Authority for FitzPatrick after the
transfer of the FitzPatrick license to
Entergy Nuclear FitzPatrick may be
credited towards the amount required
under this paragraph.

(3) If the assets of any
decommissioning trust maintained by
the Authority for FitzPatrick are
retained in such trust following the
transfer of the FitzPatrick license to
Entergy Nuclear FitzPatrick and ENO
instead of being transferred to any trust
established by Entergy Nuclear
FitzPatrick, the Authority shall maintain
the assets as retained in such trust in
accordance with the application for the
transfer of the FitzPatrick license.

(4) The decommissioning trust
agreement shall provide that the use of
assets in the decommissioning trust
fund, in the first instance, shall be
limited to the expenses related to
decommissioning FitzPatrick as defined
by the NRC in its regulations and
issuances, and as provided in the
FitzPatrick license and any amendments
thereto.

(5) The decommissioning trust
agreement shall provide that no
contribution to the decommissioning
trust that consists of property other than
liquid assets shall be permitted.

(6) With respect to the
decommissioning trust fund,
investments in the securities or other
obligations of the Authority, Entergy
Corporation, Entergy Nuclear IP3, LLC,
Entergy Nuclear FitzPatrick, ENO, or
affiliates thereof, or their successors or
assigns, shall be prohibited. Except for
investments that replicate the
composition of market indices or other
non-nuclear-sector mutual funds,
investments in any entity owning one or
more nuclear plants is prohibited.

(7) The decommissioning trust
agreement shall provide that no
disbursements or payments from the
trust, other than for ordinary
administrative expenses, shall be made
by the trustee until the trustee has first
given the NRC 30 days’ prior written
notice of the payment. In addition, the
trust agreement shall state that no
disbursements or payments from the
trust shall be made if the trustee
receives prior written notice of objection
from the Director, Office of Nuclear
Reactor Regulation.

(8) The decommissioning trust
agreement shall provide that the trust
agreement shall not be modified in any
material respect without the prior
written consent of the Director, Office of
Nuclear Reactor Regulation.

(9) The decommissioning trust
agreement shall provide that the
provisions or purpose of the trust
agreement may be enforced by the NRC
against the Authority and the trustee
with respect to the disbursement of the
trust funds to the extent necessary to
ensure compliance with or satisfaction
of the NRC’s decommissioning
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requirements. The NRC shall not be a
beneficiary of the trust or of any of the
trust funds, unless required by law to be
so for the sole purpose of enforcing the
provisions or purpose of the trust
agreement as set forth above.

(10) Article VI of the
decommissioning trust agreement shall
require that, notwithstanding the
provision of Section 6.01(ii)(a) of the
current decommissioning trust
agreement, PASNY may not terminate
any fund established under the Master
Trust for FitzPatrick except after
requesting and obtaining written
consent from the Director, Office of
Nuclear Reactor Regulation, or the
Director, Office of Nuclear Materials
Safety and Safeguards, as appropriate.

(11) Entergy Nuclear FitzPatrick,
ENO, or their successors or assigns shall
take no action that would adversely
affect any contract between it and the
Authority for the Authority’s eventual
payment of decommissioning funds
from the trust.

(12) Entergy Nuclear FitzPatrick and
ENO, or their successors or assigns shall
inform the NRC within 30 days of any
adverse developments with respect to
the Authority’s ownership of the
decommissioning trust that could
reasonably be expected to lead to a
significant diminution of funds
available for decommissioning
FitzPatrick.

(13) The appropriate section of the
decommissioning trust agreement shall
provide that the trustee, investment
advisor, or anyone else directing the
investments made in the trust shall
adhere to a “prudent investor” standard,
as specified in 18 CFR 35.32(a)(3) of the
Federal Energy Regulatory
Commission’s regulations.

(14) The Authority shall waive any
right to deny, contest or challenge the
NRC’s jurisdiction over the Authority
with respect to FitzPatrick to the extent
that there may arise in the future any
matter warranting action by the NRC to
ensure compliance with the NRC’s
decommissioning requirements
regarding the disposition and use of the
amounts accumulated in the
decommissioning trust fund and
retained by the Authority, and remain
subject to the Commission’s jurisdiction
under Section 161 of the Atomic Energy
Act to issue orders to protect health and
to minimize danger to life or property
regarding any and all matters
concerning compliance with the
Commission’s decommissioning
requirements regarding the disposition
and use of the amounts accumulated in
the decommissioning trust fund and
retained by the Authority, until such
time as the Authority transfers the

decommissioning trust fund to Entergy
Nuclear FitzPatrick or the
decommissioning of FitzPatrick has
been completed in accordance with
NRC regulations and guidance,
whichever occurs first.

(15) Entergy Nuclear FitzPatrick shall
take all necessary steps to ensure that
the decommissioning trust is
maintained in accordance with the
application for the transfer of the license
for FitzPatrick and the requirements of
this Order approving the transfer, and
consistent with the safety evaluation
supporting this Order.

(16) Entergy Nuclear FitzPatrick and
ENO shall take no action to cause
Entergy Global Investments, Inc. or
Entergy International Ltd. LLC, or their
parent companies, to void, cancel, or
modify the $70 million contingency
commitment to provide funding for the
FitzPatrick plant as represented in the
application, without the prior written
consent of the Director, Office of
Nuclear Reactor Regulation.

(17) After receiving all required
regulatory approvals of the transfer of
FitzPatrick, the transfer applicants shall
immediately inform the Director, Office
of Nuclear Reactor Regulation, in
writing of such receipt, and state therein
the closing date of the sale and transfer
of FitzPatrick. If the transfer of the
license is not completed by November 1,
2001, this Order shall become null and
void, provided, however, on written
application and for good cause shown,
this date may be extended.

It is Further Ordered that, consistent
with 10 CFR 2.1315(b), a license
amendment that makes changes, as
indicated in Enclosure 2 to the cover
letter forwarding this Order, to conform
the license to reflect the subject license
transfer is approved. The amendment
shall be issued and made effective at the
time the proposed license transfer is
completed.

This Order is effective upon issuance.

For further details with respect to this
Order, see the initial application
submitted under cover letters dated May
11 and May 12, 2000, and supplements
dated June 13, June 16, July 14,
September 21, October 26, and
November 3, 2000, and the safety
evaluation dated November 9, 2000,
which are available for public
inspection at the NRC’s Public
Document Room, located at One White
Flint North, 11555 Rockville Pike (first
floor), Rockville, Maryland and are
accessible electronically through the
ADAMS Public Electronic Reading
Room link at the NRC Web site (http:/
/www.nrc.gov).

Dated at Rockville, Maryland, this 9th day
of November 2000.

For the Nuclear Regulatory Commission.
Samuel J. Collins,

Director, Office of Nuclear Reactor
Regulation.

[FR Doc. 00-30284 Filed 11-27-00; 8:45 am]
BILLING CODE 7590-01-P

OVERSEAS PRIVATE INVESTMENT
CORPORATION

Public Hearing

AGENCY: Overseas Private Investment
Corporation.

ACTION: Notice of public hearing.

SUMMARY: This notice sets forth the
schedule and requirements for
participation in an annual public
hearing to be conducted by the Overseas
Private Investment Corporation (OPIC)
on December 7, 2000. This hearing is
required by the OPIC Amendments Act
of 1985, and this notice is being
published to facilitate public
participation. The notice also describes
OPIC and the subject matter of the
hearing.

DATES: The hearing will be held on
December 7, 2000, and will begin
promptly at 2:00 p.m. Prospective
participants must submit to OPIC before
close of business December 6, 2000,
notice of their intent to participate.

ADDRESSES: The location of the hearing
will be: Overseas Private Investment
Corporation, 1100 New York Avenue,
NW., 12th Floor, Washington, DC.
Notices and prepared statements should
be sent ot Richard C. Horanburg,
Overseas Private Investment
Corporation, 1100 New York Avenue,
NW., Washington, DC 20527 (e-mail at
rhoranburg@opic.gov or facsimile at
(202) 218-0179).

FOR FURTHER INFORMATION CONTACT:
Richard C. Horanburg, Overseas Private
Investment Corporation, 1100 New York
Avenue, NW., Washington, DC 20527,
(202)-336-8417, by e-mail at
rhoranburg@opic.gov, or by fascimile at
(202) 218-0179).

SUPPLEMENTARY INFORMATION:

Procedure

(a) Attendance; Participation. The
hearing will be open to the public.
However, a person wishing to present
views at the hearing must provide OPIC
with advance notice on or before
December 6, 2000. The notice must
include the name, address and
telephone number of the person who
will make the presentation, the name
and address of the organization which
the person represents (if any) and a
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concise summary of the subject matter
of the presentation.

(b) Prepared Statements. Any
participant wishing to submit a
prepared statement for the record must
submit it to OPIC with the notice or, in
any event, not later than 5 p.m. on
December 6, 2000. Prepared statements
must be typewritten, double spaced and
may not exceed twenty-five (25) pages.

(c) Duration of Presentations. Oral
presentations will in no event exceed
ten (10) minutes, and the time for
individual presentations may be
reduced proportionately, if necessary, to
afford all prospective participants on a
particular subject an opportunity to be
heard or to permit all subjects to be
covered.

(d) Agenda. Upon receipt of the
required notices, OPIC will prepare an
agenda for the hearing setting forth the
subject or subjects on which each
participant will speak and the time
allotted for each presentation. OPIC will
provide each prospective participant
with a copy of the agenda.

(e) Publication of Proceedings. A
verbatim transcript of the hearing will
be compiled. The transcript will be
available to members of the public at the
cost of reproduction.

Background

OPIC is a U.S. Government agency
which provides, on a commercial basis,
political risk insurance and financing in
friendly developing countries and
emerging democracies for
environmentally sound projects which
confer positive developmental benefits
upon the project country while creating
employment in the U.S. OPIC is
required by section 231A(b) of the
Foreign Assistance Act of 1961, as
amended (“‘the Act”) to hold at least one
public hearing each year.

Among other issues, OPIC’s annual
public hearing has, in previous years,
provided a forum for testimony
concerning section 231A(a) of the Act.
This section provides that OPIC may
operate its programs only in those
countries that are determined to be
“taking steps to adopt and implement
laws that extend internationally
recognized workers rights to workers in
that country (including any designated
zone in that country).”

Based on consultations with Congress,
OPIC complies with annual
determinations made by the Executive
Branch with respect to worker rights for
countries that are eligible for the
Generalized System of Preferences
(GSP). Any country for which GSP
eligibility is revoked on account of its
failure to take steps to adopt and
implement internationally recognized

worker rights is subject concurrently to
the suspension of OPIC programs until
such time as a favorable worker rights
determination can be made.

For non-GSP countries in which OPIC
operates its programs, OPIC reviews any
country which is the subject of a formal
challenge at its annual public hearing.
To qualify as a formal challenge,
testimony must pertain directly to the
worker rights requirements of the law as
defined in OPIC’s 1985 reauthorizing
legislation (Public Law 99-204) with
reference to the Trade Act of 1974, as
amended, and be supported by factual
information.

Dated: November 21, 2000.
Richard C. Horanburg,
Director, Office of Congressional Affairs.
[FR Doc. 00-30220 Filed 11-27-00; 8:45 am]
BILLING CODE 3210-01-M

POSTAL SERVICE BOARD OF
GOVERNORS

Sunshine Act Meeting

Board Votes to Close December 1, 2000,
Meeting

At its meeting on November 14, 2000,
the Board of Governors of the United
States Postal Service voted unanimously
to close to public observation its
meeting scheduled for December 1,
2000, in Washington, D.C., via
teleconference.

Matter To Be Considered: 1. Postal
Rate Commission Opinion and
Recommended Decision in Docket No.
R2000-1, Omnibus Rate Case.

Persons Expected To Attend:
Governors Ballard, Daniels, del Junco,
Dyhrkopp, Fineman, Kessler,
McWherter, Rider and Walsh,
Postmaster General Henderson, Deputy
Postmaster General Nolan, Secretary to
the Board Hunter, and General Counsel
Gibbons.

General Counsel Certification: The
General Counsel of the United States
Postal Service has certified that the
meeting was properly closed under the
Government in the Sunshine Act.

Contact Person for More Information:
Requests for information about the
meeting should be addressed to the
Secretary of the Board, David G. Hunter,
at (202) 268-4800.

David G. Hunter,
Secretary.

[FR Doc. 00-30367 Filed 11-22-00; 8:45 am]
BILLING CODE 7710-12-M

POSTAL SERVICE BOARD OF
GOVERNORS

Sunshine Act Meeting

TIMES AND DATES: 1 p.m., Monday,
December 4, 2000; 8:30 a.m., Tuesday,
December 5, 2000; 10 a.m., Tuesday,
December 5, 2000.

PLACE: Washington, DC, at U.S. Postal
Service Headquarters, 475 L’Enfant
Plaza, SW., in the Benjamin Franklin
Room.

STATUS: December 4 (Closed); December
5—38:30 a.m. (Open); 10 a.m. (Closed).

MATTERS TO BE CONSIDERED:
Monday, December 4—1 p.m. (Closed)

1. Audit Committee Report and
Review of Year-End Financial
Statements.

2. Preliminary Fiscal year 2002
Appropriation Request.

3. Postal Rate Commission Opinion
and Recommended Decision in Docket
No. R2000-1, Omnibus Rate Case.

4. Personnel Matters.

5. Compensation Issues.

6. Strategic Planning.

7. Fiscal year 2001 EVA Variable Pay
Program.

Tuesday, December 5—8:30 a.m. (Open)

1. Minutes of the Previous Meeting,
November 13-14, 2000.

2. Remarks of the Postmaster General/
Chief Executive Officer.

3. Consideration of Fiscal Year 2000
Audited Financial Statements.

4. Final Fiscal Year 2002
Appropriation Request.

5. Capital Investments.

a. Milwaukee, Wisconsin, P&DC
Ramp and Maneuvering Area
Restoration.

b. Indianapolis, Indiana, Consolidated
Mail Processing Annex.

c. Automated Flat Feed and OCR
Additional Funding.

6. Tentative Agenda for the January 8—

9, 2001, meeting in Washington, DC.

Tuesday, December 5—10 a.m. (Closed)

1. Continuation of Monday’s Closed
Agenda.
CONTACT PERSON FOR MORE INFORMATION:
David G. Hunter, Secretary of the Board,
U.S. Postal Service, 475 L’Enfant Plaza,
SW., Washington, DC 20260-1000.
Telephone (202) 268—4800.

David G. Hunter,

Secretary.

[FR Doc. 00-30368 Filed 11-22-00; 8:45 am]
BILLING CODE 7710-12-M
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SECURITIES AND EXCHANGE
COMMISSION

[Investment Company Act Release No.
24745 812-12250]

Neuberger Berman Equity Funds, et
al., Notice of Application

November 21, 2000.

AGENCY: Securities and Exchange
Commission (“Commission”).

ACTION: Notice of an application under
section 17(b) of the Investment
Company Act of 1940 (the “Act” for an
exemption from section 17(a) of the Act.

Summary of Application: Applicants
request an order to permit the series of
certain registered open-end management
investment companies to acquire all of
the assets and stated liabilities of the
series of certain other registered open-
end management investment
companies. Because of certain
affiliations, applicants may not rely on
rule 17a—8 under the Act.

Applicants: Neuberger Berman Equity
Funds, on behalf of its underlying
series: Neuberger Berman Century,
Focus, Genesis, Guardian, International,
Manhattan, Millennium, Partners,
Regency, Socially Responsive, and
Technology Funds; and Neuberger
Berman Income Funds, on behalf of its
underlying series: Neuberger Berman
Government Money, Municipal Money,
High Yield Bond, and Limited Maturity
Bond Funds, as well as Neuberger
Berman Cash Reserves and Neuberger
Berman Municipal Securities Trust
(each series individually an “Acquiring
Fund” and collectively, the “Acquiring
Funds”); Neuberger Berman Equity
Trust, on behalf of its underlying series:
Neuberger Berman Century, Focus,
Genesis, Guardian, International,
Manhattan, Millennium, Partners,
Regency, Socially Responsive and
Technology Trusts; Neuberger Berman
Equity Assets, on behalf of its
underlying series: Neuberger Berman
Focus, Genesis, Guardian, Manhattan,
Millennium, Partners and Socially
Responsive Assets; Neuberger Berman
Equity Series, on behalf of its
underlying series: Neuberger Berman
Genesis Institutional; and Neuberger
Berman Income Trust, on behalf of its
underlying series: Neuberger Berman
Limited Maturity Bond and Institutional
Cash Trusts (each series individually an
“Acquired Fund” and collectively, the
“Acquired Funds”) (the Acquired Funds
and the Acquiring Funds collectively,
the “Funds”); Neuberger Berman
Management Inc. (“NBMI”), and
Neuberger Berman, LLC (“Neuberger
Berman”) (NBMI and Neuberger Berman

are referred to collectively as the
“Advisers”).

Filing Dates: The application was
filed on September 13, 2000. Applicants
have agreed to file an amendment
during the notice period, the substance
of which is reflected in this notice.

Hearing or Notification of Hearing: An
order granting the application will be
issued unless the Commission orders a
hearing. Interested persons may request
a hearing by writing to the
Commission’s Secretary and serving
applicants with a copy of the request,
personally or by mail. Hearing requests
should be received by the Commission
by 5:30 p.m. on December 14, 2000, and
should be accompanied by proof of
service on applicants, in the form of an
affidavit or, for lawyers, a certificate of
service. Hearing requests should state
the nature of the writer’s interest, the
reason for the request, and the issues
contested. Persons who wish to be
notified of a hearing may request
notification by writing to the
Commission’s Secretary.

ADDRESSES: Secretary, Commission, 450
Fifth Street, NW., Washington, DC
20549-0609; Applicants, 605 Third
Avenue, 21st Floor, New York, NY
10158-3698.

FOR FURTHER INFORMATION CONTACT:
Lidian Pereira, Senior Counsel, at (202)
942-0524 or Christine Y. Greenlees,
Branch Chief, at (202) 952—0564
(Division of Investment Management,
Office of Investment Company
Regulation).

SUPPLEMENTARY INFORMATION: The
following is a summary of the
application. The complete application
may be obtained for a fee at the
Commission’s Public Reference Branch,
450 Fifth Street, NW., Washington, DC
20549-0102 (telephone (202) 942—-8090).

Applicant’s Representations

1. The Funds are registered under the
Act as open-end management
investment companies. Each of the
Funds is a feeder fund in a master-
feeder structure. Each Acquired Fund
and its corresponding Acquiring Fund
invest in the same master fund (the
“Master Fund’’). Each Master Fund is
registered under the Act as an open-end
management investment company.

2. Both NBMI and Neuberger Berman
are registered as investment advisers
under the Investment Advisers Act of
1940. NBMI serves as the investment
adviser for each Master Fund and as the
administrator for each Fund. Neuberger
Berman serves as sub-adviser to each
master Fund. NBMI and Neuberger
Berman are wholly-owned subsidiaries
of Neuberger Berman, Inc., a publicly

owned holding company owned
primarily by the employees of
Neuberger Berman. One of the Advisers
or individuals or entities that are
affiliated with the Advisers hold
beneficially or of record more than 5%
and in some cases more than 25%, of
the outstanding shares of several of the
Funds. In addition, certain third parties
each owns more than 5% of two of the
Funds. Further, certain Funds each
owns 5% or more of the corresponding
Master Fund.

3. On June 6, 2000, the boards of
trustees of the Acquiring Funds and the
Acquired Funds (the “Boards”),
respectively, including all of the
trustees who are not “interested
persons” of the Funds, as defined in
section 2(a)(19) of the Act
(“Independent Trustees’), approved an
Agreement and Plan of Reorganization
(“the Agreement”). Under the
Agreement, each Acquiring Fund will
acquire all of the assets and assume the
stated liabilities of its corresponding
Acquired Fund in exchange for shares of
the Trust Class, Advisor Class or
Institutional Class of the Acquiring
Fund (the “Reorganization”). Pursuant
to the Agreement, each shareholder of
an Acquired Fund will receive shares of
the Trust Class, Advisor Class or
Institutional Class of the corresponding
Acquiring Fund having an aggregate net
asset value (“NAV”’) equal to the
aggregate NAV of the Acquired Fund’s
shares held by that shareholder,
determined as of the close of regular
trading on New York Stock Exchange on
the closing date (the “Closing Date”).
The valuation will be made in
accordance with the procedures set
forth in the then-current prospectus and
statement of additional information for
the Funds. On or as soon as practicable
after the Closing Date, the classes of
shares of the Acquiring Fund received
by the Acquired Fund will be
distributed pro rata to the shareholders
of the Acquired Fund and the Acquired
Fund will be dissolved. The
Reorganization is designed to convert
the master-feeder structure of the Funds
into a multiple class structure.

4. Each of the Acquired Funds has
investment objectives, policies, and
restrictions that are identical to those of
its corresponding Acquiring Fund and
to those of its Master Fund. The
Acquired Funds and the Acquiring
Funds are sold without a front-end or
contingent deferred sales charge. The
Acquired Funds and the Acquiring
Funds impose distribution and service
fees that will remain the same after the
Reorganization. No sales charge,
redemption fee or exchange fee will be
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imposed in connection with the
Reor%anization.

5. The Boards, including a majority of
the Independent Trustees, determined
that participation in the Reorganization
is in the best interests of each Fund, and
that the interests of existing
shareholders of each Fund will not be
diluted as a result of the Reorganization.
In assessing the Reorganization, the
Boards considered a number of factors,
including: (a) The terms and conditions
of the Reorganization; (b) the potential
administrative benefits and savings that
may be achieved from the simplified
structure; (c) the tax-free nature of the
reorganization; (d) the compatibility of
the investment objectives, policies and
restrictions among the Funds; and (e)
the greater likelihood of asset growth
that potentially may result from a more
familiar structure and the greater
economies of scale that can be achieved
from such asset growth, including
without limitation lower management
fees that take effect at certain asset level
breakpoints. The Funds will bear the
expenses associated with the
Reorganization, as determined by the

Board of each Fund.
6. The consummation of the

Reorganization is subject to various
conditions, including: (a) The approval
of the Reorganization by the
shareholders of each Acquired Fund; (b)
completion of all filings with, and
receipt of all necessary approvals from,
the Commission; and (c) delivery of
legal opinions regarding the federal tax
consequences of the Reorganization.
The Reorganization Plan for an
Acquired Fund may be terminated at
any time prior to the Closing Date if the
Board of either that Acquired Fund or
the Acquiring Fund determines in good
faith that the Reorganization is not in
the best interests of the shareholders.
Applicants agree not to make any
changes to the Reorganization Plan that
materially affect the application without

prior approval of the Commission staff.
7. A prospectus/proxy statement was

filed with the Commission on June 26,
2000, and was mailed to the Acquired
Fund shareholders beginning the week
of August 28, 2000. The shareholders of
the Acquired Funds considered and
approved the Reorganization on October
31, 2000.1

Applicants’ Legal Analysis

1. Section 17(a) of the Act generally
prohibits an affiliated person of a
registered investment company, or an

1Three of the Acquired Funds did not obtain
sufficient votes to approve their respective
Reorganization. On November 13, 2000, the Boards
of these three Acquired Funds voted to approve the
Reorganizations, pursuant to authority granted in
the Funds’ Declarations of Trust.

affiliated person of such a person, acting
as principal, from selling any security
to, or purchasing any security from, the
company. Section 2(a)(3) of the Act
defines an “affiliated person” of another
person to include: (a) Any person
directly or indirectly owning,
controlling, or holding with power to
vote 5% or more of the outstanding
voting securities of the other person; (b)
any person 5% or more of whose
securities are directly or indirectly
owned, controlled, or held with power
to vote by the other person; (c) any
person directly or indirectly controlling,
controlled by or under common control
with the other person, and (d) if the
other person is an investment company,
any investment adviser of that company.
Applicants state that the Funds may be
deemed affiliated persons and, thus, the
Reorganization may be prohibited by
section 17(a).

2. Rule 17a-8 under the Act exempts
from the prohibitions of section 17(a)
mergers, consolidations, or purchases or
sales of substantially all of the assets of
registered investment companies that
are affiliated persons, or affiliated
persons of an affiliated person, solely by
reason of having a common investment
adviser, common directors, and/or
common officers, provided that certain
conditions set forth in the rule are
satisfied. Applicants state that they may
not rely on rule 17a—8 because the
Funds may be deemed to be affiliated
for reasons other than those set forth in
the rule. Applicants state that more than
5% of the outstanding shares of certain
Funds is held beneficially or of record
by either NBMI, Neuberger Berman, or
individual Neuberger Berman officers
and/or directors of affiliated entities of
such individuals. Applicants also state
that certain third parties are the record
owners of 5% or more of each of two
Funds. Under section 2(a)(3)(A) of the
Act, NBMI, Neuberger Berman and these
individuals/entities could be deemed
“affiliated persons” of the Funds whose
shares they own. Applicants further
state that certain Funds may be deemed
affiliated persons of affiliated persons of
one another because each owns 5% or
more of the outstanding voting
securities of the same Master Fund.
Thus, each of the Acquired Funds might
be deemed to be an affiliated person of
an affiliated person of an Acquiring
Fund for reasons other than those set
forth in rule 17a-8.

3. Section 17(b) of the Act provides,
in relevant part, that the Commission
may exempt a transaction from the
provisions of section 17(a) if the
evidence establishes that the terms of
the proposed transaction, including the
consideration to be paid or received, are

reasonable and fair and do not involve
overreaching on the part of any person
concerned, and that the proposed
transaction is consistent with the policy
of each registered investment company
concerned and with the general
purposes of the Act.

4. Applicants request an order under
section 17(b) of the Act exempting them
from section 17(a) of the Act to the
extent necessary to permit applicants to
complete the proposed Reorganization.
Applicants submit that the
Reorganization satisfies the standards of
section 17(b) of the Act. Applicants state
that the terms of the proposed
Reorganization are fair and reasonable
and do not involve overreaching.
Applicants also state that the Boards,
including all of the Independent
Trustees, found that participation in the
Reorganization is in the best interests of
each Fund and that interests of the
existing shareholders will not be diluted
as a result of the Reorganization.
Applicants further state that the
Reorganization will be based on the
Funds’ relative NAVs.

For the Commission, by the Division of
Investment Management, under delegated
authority.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 00-30245 Filed 11-27-00; 8:45 am]
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-43574, File No. 4—-429]

Joint Industry Plan; Order Approving
an Amendment To the Options
Intermarket Linkage Plan to Add the
Pacific Exchange, Inc. as a Participant

November 16, 2000.

I. Introduction

On September 20, 2000, the Pacific
Exchange, Inc. (“PCX” or “Exchange”’)
submitted to the Securities and
Exchange Commission (‘“SEC” or
“Commission’’) in accordance with
section 11A of the Securities Exchange
Act of 1934 (“Act”)? and Rule 11Aa3—
2 thereunder,? a proposed amendment
to the Options Intermarket Linkage Plan
(“Linkage Plan”’)3 to become a

115 U.S.C. 78k-1.

217 CFR 240.11Aa3-2.

30n July 28, 2000, the Commission approved a
national market system plan for the purpose of
creating and operating an intermarket options
market linkage proposed by the American Stock
Exchange LLC (“Amex”), the Chicago Board
Options Exchange, Inc. (“CBOE”), and the
International Securities Exchange LLC (“ISE”). See
Securities Exchange Act Release No. 43086 (July 28,
2000), 65 FR 48023 (August 4, 2000).
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participant to the Linkage Plan. Notice
of filing and an order granting
temporary effectiveness of the proposal
through January 18, 2001 was published
in the Federal Register on September
29, 2000.* The Commission did not
receive any comments on the proposal.
This order approves the proposed
amendment on a permanent basis.

II. Discussion

The current participants to the
Linkage Plan are the Amex, CBOE, ISE,
PCX, and Philadelphia Stock Exchange,
Inc. (“Phlx”).5 The proposed
amendment to the Linkage Plan would
add the PCX as a participant to the
Linkage Plan on a permanent basis. The
PCX has submitted a signed copy of the
Linkage Plan to the Commission in
accordance with the procedures set
forth in the Linkage Plan regarding the
admission of new participants. Sections
4(c) and 5(c)(ii) of the Linkage Plan
provide for the admission of new
participants, in which eligible
exchanges ® may become a party to the
plan by: (i) Executing a copy of the plan,
as then in effect; (ii) effecting an
amendment to the plan reflecting the
addition of the new participant’s name
and obtaining the Commission’s
approval of the plan as amended to
reflect the new participant; and (iii)
paying the applicable fee.

After careful review, the Commission
finds that the proposed Linkage Plan
amendment is consistent with the
requirements of the Act and the rules
and regulations thereunder.
Specifically, the Commission believes
that the proposed amendment, which
permits the PCX to become a participant
to the Linkage Plan, is consistent with
Congress’ goal, as set forth in section
11A(a)(1)(D) of the Act,” in which
Congress found that the linking of all
markets for qualified securities through
communication and data processing
facilities will foster efficiency, enhance
competition, increase the information

4 See Securities Exchange Act Release No. 43310
(September 20, 2000), 65 FR 58583.

50n September 20, 2000, the Commission
approved the Phlx as a participant to the Linkage
Plan on a temporary basis. See Securities Exchange
Act Release No. 43311 (September 20, 2000), 65 FR
58584 (September 29, 2000). The Commission notes
that it is concurrently approving a proposed
amendment approving the Phlx as a participant to
the Linkage Plan on a permanent basis. See
Securities Exchange Act Release No. 43573
(November 16, 2000).

6 The Linkage Plan defines as “eligible exchange”
as a national securities exchange registered with the
Commission pursuant to Section 6(a) of the Act, 15
U.S.C. 78f(a), that is a participant in the Options
Clearing Corporation and a party to the Options
Price Reporting Authority Plan for Reporting of
Consolidated Options Last Sale Reports and
Quotation Information.

715 U.S.C. 78k-1(a)(1)(D).

available to brokers, dealers, and
investors, facilitate the offsetting of
investors’ orders, and contribute to best
execution of such orders. The
Commission believes the proposed
amendment to include PCX as a
participant in the Linkage Plan is also
consistent with Rule 11Aa3-2 8 under
the Act in that it will contribute to the
maintenance of fair and orderly markets
and remove impediments to and perfect
the mechanisms of a national market
system by allowing the linked markets
to more easily access better prices
available on the participant exchanges.
The Commission believes that it is
necessary and appropriate in the public
interest, for the maintenance of fair and
orderly markets, to remove impediments
to, and perfect mechanisms of, a
national market system to allow the PCX
to become a participant in the Linkage
Plan. The Commission finds, therefore,
that approving the proposed Linkage
Plan amendment is appropriate and
consistent with section 11A of the Act.?

I11. Conclusion

It Is Therefore Ordered, pursuant to
section 11A(a)(3)(B) of the Act10 and
Rule 11Aa3-2 thereunder,1? that the
proposed Linkage Plan amendment is
approved and the PCX is authorized to
act jointly with the other participants to
the Linkage Plan in planning,
developing, operating, or regulating the
intermarket linkage plan as a means of
facilitating a national market system.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.12

Jonathan G. Katz,

Secretary.

[FR Doc. 00-30192 Filed 11-27-00; 8:45 am]
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-43573, File No. 4-429]

Joint Industry Plan; Order Approving
an Amendment to the Options
Intermarket Linkage Plan to Add the
Philadelphia Stock Exchange, Inc. as a
Participant

November 16, 2000.

I. Introduction

On September 20, 2000, the
Philadelphia Stock Exchange, Inc.
(“Phlx” or “Exchange’’) submitted to the

817 CFR 240.11Aa3-2.
915 U.S.C. 78k-1.

1015 U.S.C. 78k-1(a)(3)(B).
1117 CFR 240.11Aa3-2.
1217 CFR 200.30-3(a)(29).

Securities and Exchange Commission
(“SEC” or “Commission”’) in accordance
with section 11A of the Securities
Exchange Act of 1934 (“Act”)* and Rule
11Aa3-2 thereunder,? a proposed
amendment to the Options Intermarket
Linkage Plan (“Linkage Plan”) 3 to
become a participant to the Linkage
Plan. Notice of filing and an order
granting temporary effectiveness of the
proposal through January 18, 2001 was
published in the Federal Register on
September 29, 2000.# The Commission
did not receive any comments on the
proposal. This order approves the
proposed amendment on a permanent
basis.

II. Discussion

The current participants to the
Linkage Plan are the Amex, CBOE, ISE,
Pacific Exchange, Inc. (“PCX”’), and
Phlx.5 The proposed amendment to the
Linkage Plan would add the Phlx as a
participant to the Linkage Plan on a
permanent basis. The Phlx has
submitted a singed copy of the Linkage
Plan to the Commission in accordance
with the procedures set forth in the
Linkage Plan regarding the admission of
new participants. Sections 4(c) and
5(C)(ii) of the Linkage Plan provide for
the admission of new participants, in
which eligible exchanges ® may become
a party to the plan by: (i) Executing a
copy of the plan, as then in effect; (ii)
effecting an amendment to the plan
reflecting the addition of the new
participant’s name and obtaining the
Commissions approval of the plan as

115 U.S.C. 78k-1.

217 CFR 240.11Aa3-2.

30n July 28, 2000, the Commission approved a
national market system plan for the purpose of
creating and operating an intermarket options
market linkage proposed by the American Stock
Exchange LLC (“Amex”), the Chicago Board
Options Exchange, Inc. (“CBOE”), and the
International Securities Exchange LLC (“ISE”). See
Securities Exchange Act Release No. 43086 (July 28,
2000), 65 FR 48023 (August 4, 2000).

4 See Securities Exchange Act Release No. 43311
(September 20, 2000), 65 FR 58584.

50n September 20, 2000, the Commission
approved the PCX as a participant to the Linkage
Plan on a temporary basis. See Securities Exchange
Act Release No. 43310 (September 20, 2000), 65 FR
58583 (September 29, 2000). The Commission notes
that it is concurrently approving a proposed
amendment approving the PCX as a participant to
the Linkage Plan on a permanent basis. See
Securities Exchange Act Release No. 43574
(November 16, 2000).

6 The Linkage Plan defines an “‘eligible exchange”
as national securities exchange registered with the
Commission pursuant to Section 6(a) of the Act, 15
U.S.C. 78f(a), that is a participant in the Options
Clearing Corporation and a party to the Options
Price Reporting Authority Plan for Reporting of
Consolidated Last Sale Reports and Quotation
Information.
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amended to reflect the new participant;
and (iii) paying the applicable fee.

After careful review, the Commission
finds that the proposed Linkage Plan
amendment is consistent with the
requirements of the Act and the rules
and regulations thereunder.
Specifically, the Commission believes
that the proposed amendment, which
permits the Phlx to become a participant
to the Linkage Plan, is consistent with
Congress’ goal, as set forth in section
11A(a)(1)(D) of the Act,” in which
Congress found that the linking of all
markets for qualified securities through
communication and data processing
facilities will foster efficiency, enhance
competition, increase the information
available to brokers, dealers, and
investors, facilitate the offsetting of
investors’ orders, and contribute to best
execution of such orders. The
Commission believes the proposed
amendment to include Phlx as a
participant in the Linkage Plan is also
consistent with the Rule 11Aa3-28
under the Act in that it will contribute
to the maintenance of fair and orderly
markets and remove impediments to the
perfect the mechanisms of a national
market system by allowing the linked
markets to more easily access better
prices available on the participant
exchanges. The Commission finds,
therefore, that approving the proposed
Linkage Plan amendment is appropriate
and consistent with section 11A of the
Act.®

II1. Conclusion

It Is Therefore Ordered, pursuant to
section 11A(a)(3)(B) of the Act 10 and
Rule 11Aa3-2 thereunder,!? that the
proposed Linkage Plan amendment is
approved and the Phlx is authorized to
act jointly with the other participants to
the Linkage Plan in planning,
developing, operating, or regulating the
intermarket linkage plan as a means of
facilitating a national market system.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.12
Jonathan G. Katz,

Secretary.
[FR Doc. 00-30193 Filed 11-27-00; 8:45 am]
BILLING CODE 8010-01-M

715 U.S.C. 78k-1(a)(1)(D).
817 CFR 240.11Aa3-2.
915 U.S.C. 78-1.

1015 U.S.C. 78k-1(a)(3)(B).
1117 CFR 240.11Aa3-2.
1217 CFR 200.30-3(a)(29).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-43580; File No. SR-NASD-
00-58]

Self Regulatory Organizations; Notice
of Filing and Order Granting
Accelerated Approval of Proposed
Rule Change by the National
Association of Securities Dealers, Inc.
Relating to Member Firm Transactions
With Association Employees

November 17, 2000.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),* and Rule 19b—4 thereunder,?
notice is hereby given that on
September 25, 2000, the National
Association of Securities Dealers, Inc.
(“NASD” or “Association’’), through its
wholly owned subsidiary, NASD
Regulation, Inc. (“NASD Regulation”)
filed with the Securities and Exchange
Commission (“Commission”’) the
proposed rule change as described in
Items I and II below, which Items have
been prepared by NASD Regulation. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

NASD Regulation proposes to adopt
new NASD Rule 3090 relating to
member firm transactions with NASD
employees. Proposed new language is

italicized.
* * * * *

3090. Transactions Involving
Association and American Stock
Exchange Employees

(a) When a member has actual notice
that an Association or American Stock
Exchange employee has a financial
interest in, or controls trading in, an
account, the member shall promptly
obtain and implement an instruction
from the employee directing that
duplicate account statements be
provided by the member to the
Association.

(b) No member shall directly or
indirectly make any loan of money or
securities to any Association or
American Stock Exchange employee.
Provided, however, that this prohibition
does not apply to loans made in the
context of disclosed, routine banking
and brokerage agreements, or loans that
are clearly motivated by a personal or
family relationship.

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

(c) Notwithstanding the annual dollar
limitation set forth in Conduct Rule
3060(a), no member shall directly or
indirectly give, or permit to be given,
anything of more than nominal value to
any Association or American Stock
Exchange employee who has
responsibility for a regulatory matter
that involves the member. For purposes
of this subsection, the term “regulatory
matter” includes, but is not limited to,
examinations, disciplinary proceedings,
membership applications, listing
applications, delisting proceedings, and
dispute-resolution proceedings that

involve the member.
* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
NASD Regulation included statements
concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item III below. NASD
Regulation has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The NASD Code of Conduct imposes
detailed ethics and conflict-of-interest
requirements on Association employees
(i.e., employees of the NASD and all of
its subsidiary and affiliated companies).
The NASD is proposing a new rule,
NASD Conduct Rule 3090, that will
impose parallel requirements on NASD
members in their dealings with
Association and American Stock
Exchange (“Amex”) employees.3

Proposed NASD Rule 3090 addresses
three areas: (1) Providing duplicate
statements for brokerage accounts in
which Association or Amex employees
have a financial interest or can control
trading; (2) loans by NASD members to
Association or Amex employees; and (3)
gifts by NASD members to Association
or Amex employees.

3The Amex, whose employees are subject to the
NASD Code of Conduct as of October 2000, filed
a rule proposal (No. SR-Amex—00-23) to adopt
Amex Rule 417, which is virtually identical to
proposed NASD Rule 3090. Securities Exchange Act
Release No. 43468 (October 20, 2000), 65 FR 65034
(October 31, 2000); Securities Exchange Act Release
No. 43587 (November 17, 2000).
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a. Employees’ Brokerage Accounts.
The NASD Code of Conduct imposes
significant restriction on employees’
investments. Among other things,
employees may not own stock of broker/
dealers or companies that derive more
than 25% of their gross revenues from
broker/dealer activities, or stock
purchased as part of an initial public
offering.2 The NASD reviews duplicate
statements for employees’ brokerage
accounts to ensure that employees have
abided by these restrictions. NASD
Regulation represents that New NASD
Rule 3090(a) will help ensure that an
NASD member receives and implements
an instruction to send duplicate account
statements to the NASD whenever the
member has actual notice that an
Association or Amex employee has a
financial interest in, or controls trading
in, an account. Currently, NASD
employees are required to request the
broker/dealers with which they
maintain accounts to send duplicate
account statements to the NASD.
However, NASD rules currently do not
impose a corresponding obligation on
NASD members to obtain and
implement such an instruction.

In administering the NASD Code of
Conduct, the NASD routinely runs
exception reports to determine whether
duplicate statements are being received
for all reported employee accounts.
Employees for whom the NASD has not
received duplicate account statements
are reported to their department heads
for follow-up. Each time exception
reports are run, numerous employee
accounts are listed as delinquent. In
following up on such accounts, the
NASD has frequently encountered
instances in which NASD employees
have repeatedly instructed their broker/
dealer in writing that duplicate
statements are to be sent to the NASD,
but the broker/dealer has failed to
implement the instruction. In addition,
there have been instances in which
broker/dealers have refused to
implement the instruction on the
ground that they were not required to do
s0.

When employees’ duplicate statement
instructions are not implemented, the
NASD has no means of monitoring
trading in employee accounts.
Currently, there is no rule that
specifically requires member firms to
implement such instructions. NASD
Regulation believes that new NASD
Rule 3090(a) will remedy this deficiency
by imposing on member firms an
affirmative obligation to promptly
obtain and implement a duplicate

4NASD Code of Conduct, Section VIII, Paragraph
E.

statement instruction when they have
actual notice that an Association or
Amex employee has a financial interest
in, or controls trading in, an account.
The information necessary to give
members such actual notice is already
included on the new account forms
used by most broker/dealers, and on a
standardized duplicate instruction form
that Association and Amex employees
can provide to their broker/dealers.

NASD Regulations believes that new
NASD Rule 3090(a) imposes
requirements that are analogous to those
that other self-regulatory organizations
already impose (e.g., New York Stock
Exchange Rule 407). In addition, NASD
Regulation believes that the proposed
requirements are similar to those
currently imposed by NASD Rule 3050,
which applies when an NASD member
firm carries an account for a person
associated with another broker/dealer.

NASD Regulation represents that new
NASD Rule 3090(a) would work as
follows with respect to new accounts:
When a new account form indicates that
an NASD employee has an interest in a
proposed new account, the NASD
member firm would instruct the
employee to obtain a duplicate
instruction form (available on the
NASD’s corporate Intranet), complete
the form, and provide it to the member
before the account is opened. The NASD
expects that most employees will
anticipate this request and provide the
member with the instruction at the time
they seek to open the account. It would
not be necessary for NASD officials to
issue a letter authorizing the opening of
each account.

With respect to existing accounts,
new NASD Rule 3090(a) contemplates
that Association and Amex employees
will use the above-referenced duplicate
instruction form to give NASD members
actual notice of their interest in an
existing account. A member receiving
such a form would be expected to
promptly implement the duplicate
statement instruction.

NASD Regulation represents that the
proposed rule would apply
prospectively to new accounts, and to
those existing accounts as to which an
NASD member has actual notice that an
Association or Amex employee has
financial interest or controls trading.
NASD members will not be required to
review existing accounts to identify
those in which Association or Amex
employees may have an interest or
control trading.

b. Loans to Employees. NASD
Regulation represents that new NASD
Rule 3090(b) is intended to implement
an SEC staff recommendation that the
NASD adopt a rule prohibiting NASD

members from making loans to
Association or Amex employees outside
routine brokerage or banking
relationships.> The NASD Code of
Conduct already prohibits employees
from accepting loans from NASD
members, Nasdaq issuers, or any person
with whom the NASD transacts
business.® NASD Regulation believes
that new NASD Rule 3090(b) will
simply prevent NASD members from
making loans to employees. Consistent
with existing NASD Code of Conduct
provisions, the prohibition on loans
would not apply to loans that are clearly
motivated by a family or personal
relationship. Thus, for example, a
registered representative would not be
precluded from making a personal loan
to an adult child who works at the
NASD or Amex.

c. Gifts to Employees. NASD
Regulation represents that new NASD
Rule 3090(c) also implements an SEC
staff recommendation.” The proposed
rule change will parallel NASD Code of
Conduct provisions that permit
employees to accept business gifts with
an aggregate annual value of $100 when
no conflict of interest exists, but
prohibit employees from accepting a
business gift or courtesy from persons
involved in regulatory matters in which
the employee is involved.8 Specifically,
the proposed amendment will state that,
notwithstanding NASD Rule 3060(a)
(which generally permits NASD
members to give business gifts with an
aggregate annual value of $100 to
employees of others), members may not
give business gifts or courtesies of more
than nominal value to an Association or
Amex employee who has responsibility
for a specific regulatory matter that
involves the member. A “regulatory
matter” would encompass such matters
as examinations, disciplinary
proceedings, membership applications,
listing applications, delisting
proceedings, and dispute-resolution
proceedings involving a member. The
proposed rule would permit members to
give items of nominal value to
employees responsible for regulatory
matters affecting the member, NASD
Regulation represents that, for example,
a member would be permitted to offer
minor refreshments, such as a soft drink
or coffee, to NASD Regulation
employees conducting an on-site
examination.

5 See Letter from Lori Richards, Director, OCIE,
SEC, to Richard Syron, Chairman and Chief
Executive Officer, Amex, November 6, 1998.

6NASD Code of Conduct, Section IX, Paragraph
C.3.

71d.

8NASD Code of Conduct, Section IX.
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2. Statutory Basis

NASD Regulation believes that the
proposed rule change is consistent with
the provisions of section 15A(b)(6) of
the Act,? which requires, among other
things, that the Association’s rules be
designed to prevent fraudulent and
manipulative acts and practices, to
promote just and equitable principles of
trade, and, in general, to protect
investors and the public interest.
Specifically, the NASD believes that, by
assisting the NASD in ensuring
employee compliance with NASD
ethical standards, the proposed rule
change serves the public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

NASD Regulation does not believe
that the proposed rule change will
impose any burden on competition that
is not necessary or appropriate in
furtherance of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

NASD Regulation did not solicit or
receive written comments on the
proposed rule change.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Interested persons are invited to
submit written data, views, and
arguments, concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609. Copies of
the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Exchange. All
submissions should refer to File No.
SR-NASD-00-58 and should be
submitted by December 19, 2000.

915 U.S.C. 780(b)(6).

IV. Commission’s Findings and Order
Granting Accelerated Approval of
Proposed Rule Change

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
association,!© and in particular, the
requirements of section 15A(b)(6) 1* of
the Act, because it is designed to foster
cooperation and coordination with
persons engaged in processing
information with respect to securities, to
remove impediments to and perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest.

The proposed rule change is based
upon recommendations made by SEC
staff to the SROs. The amendments to
the rules are designed to promote a high
level of professional and personal
ethical conduct by NASD members and
employees and to ensure that NASD
members and employees do not place
their own personal and financial
interests above the regulatory interests
of the NASD. The proposal also helps to
bring the NASD’s conflict of interest and
ethical conduct provisions in line with
those of the NASD Code of Conduct and
the Amex (a subsidiary of the NASD)
and helps eliminate any confusion
regarding the application of these
provisions to employees of both self-
regulatory organizations.

The Commission finds good cause for
approving the proposed rule change
(SR-NASD-00-58) prior to the thirtieth
day after the date of publication of
notice thereof in the Federal Register.
The Commission approved a proposal
by the Amex to adopt Amex Rule 417,
which is virtually identical to new
NASD Rule 3090.12

It Is Therefore Ordered, pursuant to
section 19(b)(2) of the Act,3 that the
proposed rule change (SR-NASD-00—
58) is hereby approved on an
accelerated basis.

10]n approving this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

1115 U.S.C. 780-3(b)(6).

12 See Securities Exchange Act Release No. 43587
(November 17, 2000) (Order approving SR—-Amex—
00-23).

1315 U.S.C. 78s(b)(2).

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.14

Jonathan G. Katz,

Secretary.

[FR Doc. 00-30195 Filed 11-27-00; 8:45 am]
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-43581; File No. SR-NASD-
00-15]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing and
Order Granting Accelerated Approval
of Proposed Rule Change and
Amendment Nos. 1 and 2 to the
Proposed Rule Change Relating to
NASD Rule 2520, ‘““Margin
Requirements”

November 17, 2000.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”)? and Rule 19b—4 thereunder,?2
notice is hereby given that on March 31,
2000, the National Association of
Securities Dealers, Inc. (“NASD”),
through its wholly owned subsidiary,
NASD Regulation, Inc. (“NASD
Regulation”) filed with the Securities
and Exchange Commission (“SEC” or
“Commission”), the proposed rule
change as described in Items I and II
below, which Items have been prepared
by NASD Regulation. NASD Regulation
amended its proposal on July 31, 2000,
and September 13, 2000.3 The

1417 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See letter from Alden S. Adkins, Senior Vice
President and General Counsel, NASD Regulation,
to Jack Drogin, Assistant Director, Division of
Market Regulation (“Division”), Commission, dated
July 28, 2000 (“Amendment No. 1”); and see letter
from Alden S. Adkins, Senior Vice President and
General Counsel, NASD Regulation, to Jack Drogin,
Assistant Director, Division, dated September 11,
2000 (“Amendment No. 2”). Among other things,
Amendment No. 1 revises the proposal to: (1)
Provide technical corrections for various provisions
within NASD Rules 2520 and 2522; (2) revise the
cash account provisions of NASD Rule
2520(f)(2)(M)(ii)d to indicate that a long warrant or
option that is not listed must be guaranteed by the
carrying broker-dealer to serve as an offset for a
short position, or the short position will not be
eligible for the cash account and must be margined
separately pursuant to NASD Rule 2520(f)(2)(D); (3)
amend NASD Rule 2520(f)(2) to provide that the
margin for a long over-the-counter (“OTC”) option
or warrant with over nine months until expiration
will be 75% of the option’s or warrant’s in-the-
money amount; (4) amend NASD Rules
2520(f)(2)(D)(i) and 2520(f)(2)(G)(v) to clarify that
the minimum amount of margin that must be
maintained on certain positions is a percentage of
the aggregate exercise price; (5) provide definitions
of “stock index warrant”” and ‘“‘escrow agreement”’
in connection with cash-settled options or warrants;
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Commission is publishing this notice to
solicit comments on the proposed rule
change and Amendment Nos. 1 and 2
from interested persons, and
simultaneously is approving the
proposed rule change, as amended, on
an accelerated basis.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

NASD Regulation proposes to amend
NASD Rules 2520 ‘“‘margin
Requirements,” and 2522 “Definitions
Related to Options, Currency Warrants,
Currency Index Warrants, and Stock
Index Warrants Transactions” to: (1)
Expand the types of short options
positions that would be considered
“covered”” and eligible for the cash
account to include short positions that
are components of certain limited risk
spread strategies (box spreads, butterfly
spreads, and debits and credit spreads),
provided that any potential risk to the
carrying broker-dealer is paid for in full
and retained in the account; (2) allow an
escrow agreement that conforms to
NASD standards to serve in lieu of cash
or cash equivalents for certain spread
positions held in a cash account; (3)
reduce the required margin for butterfly
and box spreads by recognizing butterfly
and box spreads as strategies (rather
than separate transactions) for purposes
of margin treatment; (4) recognize
various hedging strategies involving
stocks (or other underlying instruments)
paired with long options, and reduce
the required maintenance margin on
such hedged stock positions; (5) permit
the extension of credit on certain long
term options and warrants with over
nine months until expiration; (6) permit
the extension of credit on certain long
box spreads; and (7) provide that the
minimum margin requirements for a
short put on a listed option will be the
current value of the put plus a specified
percentage of the put option’s aggregate
exercise price, and the minimum margin
requirement for a short put on an over-
the-counter (“OTC”) option will be a
specified percentage of the put option’s
aggregate exercise price.

and (6) clarify the purpose of NASD Regulation’s
proposed definitions of “current market value,”
“butterfly spread,” and ‘“box spread.” Amendment
No. 2: (1) Deletes an incorrect reference to currency
index warrants in Amendment No. 1 and clarifies
that a description in Amendment No. 1 refers to
NASD Rule 2520(f)(2)(M)(ii)d rather than NASD
Rule 2520(f)(2)(L)(ii)d; (2) provides a revised
definition of “escrow agreement;” (3) clarifies the
definition of American-style options to indicate that
American-style options are exercisable at any time
up to and including the day of expiration; and (4)
adds a comma in the title of NASD Rule 2522 after
the word “Options.”

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
NASD Regulation included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below.
NASD Regulation has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

Purpose

NASD Regulation proposes to amend
NASD Rule 2520 to: (1) Expand the
types of short options positions that
would be considered “covered” and
eligible for the cash account to include
short positions that are components of
certain limited risk spread strategies
(box spreads, butterfly spreads, and
debit and credit spreads), provided that
any potential risk to the carrying broker-
dealer is paid for in full and retained in
the account; (2) allow an escrow
agreement that conforms to NASD
standards to serve in lieu of cash or cash
equivalents for certain spread positions
held in a cash account; (3) reduce the
required margin for butterfly and box
spreads by recognizing butterfly and box
spreads as strategies (rather than
separate transactions) for purposes of
margin treatment; (4) recognize various
hedging strategies involving stocks (or
other underlying instruments) paired
with long options, and reduce the
required maintenance margin on such
hedged stock positions; (5) permit the
extension of credit on certain long term
options and warrants with over nine
months until expiration; (6) permit the
extension of credit on certain long box
spreads; and (7) provide that the
minimum margin requirement for a
short uncovered put on a listed option
will be the current value of the put plus
a specified percentage of the put
option’s aggregate exercise price, and
the minimum margin requirement for a
short uncovered put on an OTC option
will be a specified percentage of the put
option’s aggregate exercise price. In
addition, NASD Regulation proposes to
amend NASD Rule 2522 to include
certain new definitions relating to the
proposed rule change.

A. Background

Until several years ago, the margin
requirements governing listed options ¢
were set forth in Regulation T, “Credit
by Brokers and Dealers.” 5 However,
Federal Reserve Board amendments to
Regulation T that became effective on
June 1, 1997, modified or deleted
certain margin requirements regarding
options transactions in favor of rules to
be adopted by the self-regulatory
organizations (“SROs”’), subject to
approval by the Commission.®

Following the amendments to
Re