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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1218

[FV—99-701-FR]

RIN 0581-AB78

Blueberry Promotion, Research, and
Information Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes a
Blueberry Promotion, Research, and
Information Order (Order) under the
Commodity Promotion, Research, and
Information Act of 1996. Under the
Order, cultivated blueberry producers
and importers will pay an assessment of
$12 per ton, which will be paid to the
U.S.A. Blueberry Council (USABC).
Producers and importers of less than
2,000 pounds of fresh and processed
cultivated blueberries annually will be
exempt from the assessment. First
handlers will remit the assessments to
the USABC. The USABC will use the
funds collected to conduct a generic
program of promotion, research,
consumer information, and industry
information to maintain and expand
markets for cultivated blueberries. The
U.S. Department of Agriculture (USDA
or the Department) conducted a
referendum among eligible producers
and importers of cultivated blueberries
to determine whether they favor the
implementation of the Order. The Order
was approved by a majority of those
voting who also represented a majority
of the pounds of cultivated blueberries
represented in the referendum.
EFFECTIVE DATE: August 16, 2000.

FOR FURTHER INFORMATION CONTACT:
Oliver L. Flake, Research and Promotion
Branch, Fruit and Vegetable Programs,
AMS, USDA, Stop 0244, 1400

Independence Avenue, SW, Room
2535-S, Washington, DC 20250—0244;
telephone (202) 720-5976, fax (202)
205-2800, or e-mail at
oliver.flake@usda.gov.

SUPPLEMENTARY INFORMATION: This
Order is issued pursuant to the
Commodity Promotion, Research, and
Information Act of 1996 (Act) [7 U.S.C.
7401-7425; Public Law 104-127].

Previous documents in this
proceeding: Proposed Rule Number 1
(July 1999 proposed rule) on the Order
published in the July 22, 1999, issue of
the Federal Register [64 FR 39790]; a
proposed rule on referendum
procedures published in the July 22,
1999, issue of the Federal Register [64
FR 39803]; Proposed Rule Number 2
(February 2000 proposed rule) on the
Order, which included a Referendum
Order, published in the February 15,
2000, issue of the Federal Register [65
FR 7657]; a final rule on referendum
procedures published in the February
15, 2000, issue of the Federal Register
[65 FR 7652].

Question and Answer Overview

Why Is a Final Rule Being Published?

In a recent referendum, eligible
producers and importers of cultivated
blueberries voted in favor of
implementing the Order. This final rule,
which will become effective in 30 days,
completes the implementation process.

What Is the Purpose of the Program?

The purpose of the program is to
develop and finance an effective and
coordinated program of promotion,
research, and information to maintain
and expand the markets for fresh and
processed cultivated blueberries.

Who Is Covered by This Rule?

Cultivated blueberry producers who
grow and importers who import 2,000
pounds or more of cultivated
blueberries annually will be subject to
this rule and pay an assessment.

What Is the Assessment Rate?
The assessment rate is $12 per ton.

When Will the Assessment Be Due?

Domestic assessments for the 2001
crop year will be due by November 30,
2001. Assessments for the subsequent
crop years will be due by November 30
of the crop year. The U.S. Customs
Service will collect assessments on

imports at the time of entry into the
United States, starting on January 2,
2001.

Will I Have To Pay the Assessment
Forever?

Assessments will be due as long as
the Order is in effect. However, every
five years, USDA will conduct a
referendum to determine whether
producers and importers of cultivated
blueberries want the program to
continue. The program will continue if
a majority of the voters in the
referendum vote for approval and those
voters represent a majority of the
pounds of cultivated blueberries
produced and imported by the voters in
the referendum.

Who Will Administer This Order?

The USABC will administer the Order
with supervision from USDA. The
USABC members will be appointed by
the Secretary of Agriculture (Secretary)
from nominations received from the
blueberry industry.

Who Will Be on the USABC?

The USABC will consist of 13
members: One producer member from
each of four producer regions; one
producer member from each of the top
five cultivated-blueberry-producing
states; one importer; one exporter (a
foreign producer who ships cultivated
blueberries into the United States from
the largest foreign cultivated blueberry
production area); one first handler; and
one public member. Each member will
have an alternate. Currently, the top five
states (in descending order) are
Michigan, New Jersey, Oregon, Georgia,
and North Carolina.

When Will USABC Members Be
Appointed?

The nomination process for the
producer members and alternates will
begin soon after the Order becomes
effective. The North American
Blueberry Council (NABC) will assist
USDA in this process for the initial
nominations. Future nominations will
be managed by the USABC.

It is expected that the producer
members and alternates will be
appointed by the Secretary in time for
the USABC to hold its organizational
meeting in Washington, DC, in late
2000. The USABC will nominate
persons to serve as the importer,
exporter, handler, and public member



43962

Federal Register/Vol. 65, No. 137/Monday, July 17, 2000/Rules and Regulations

and alternates after it is appointed and
has met.

I Am a Producer of Cultivated
Blueberries, and I Would Like To Serve
on the USABC. How Can I Get
Nominated?

The NABC will notify all producers of
cultivated blueberries when the
nomination process will begin. Voting
for nominees will be by mail ballot. In
states where there is a state commission
or marketing order committee for
cultivated blueberries, the commission
or committee will have the opportunity
to nominate members and alternates to
serve on the USABC. The commissions
and committees must submit two
nominees for each member and two
nominees for each alternate. Producers
in these states should contact their state
commission or committee to express
interest in being nominated.

In states where no commission or
committee exists, the NABC will seek
nominations from the cultivated
blueberry producers in those states,
place the names on a ballot for each
state and region, and send the ballot to
the producers in the appropriate states
and regions to vote on the nominees of
their choice. The person receiving the
highest number of votes cast for each
seat on the USABC will be the first
choice nominee for the member. The
person receiving the second highest
number of votes cast will be the first
choice nominee for the alternate
member. The persons with the third and
fourth highest number of votes cast will
be designated as additional nominees
for the member and alternate positions.
Each nominee will complete and submit
to the NABC a background form. The
NABC will then submit the nominees
and their background forms to the
Secretary for consideration.

Executive Orders 12988 and 12866

This rule has been reviewed under
Executive Order (E.O.) 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. Section 524 of
the Act provides that the Act shall not
affect or preempt any other Federal or
state law authorizing promotion or
research relating to an agricultural
commodity.

Under Section 519 of the Act, a
person subject to the Order may file a
petition with the Secretary of
Agriculture (Secretary) stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order, is not established in
accordance with the law, and requesting
a modification of the Order or an
exemption from the Order. Any petition
filed challenging the Order, any

provision of the Order, or any obligation
imposed in connection with the Order,
shall be filed within two years after the
effective date of the Order, provision, or
obligation subject to challenge in the
petition. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter, the Secretary will
issue a ruling on a petition. The Act
provides that the district court of the
United States for any district in which
the petitioner resides or conducts
business shall have the jurisdiction to
review a final ruling on the petition, if
the petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of the Secretary’s final
ruling.

This rule has been determined ‘“not
significant” for purposes of E.O. 12866
and therefore has not been reviewed by
the Office of Management and Budget
(OMB).

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.], the Agency examined the impact
of this rule on small entities and
prepared a final regulatory flexibility
analysis that was included in the
proposed rule published in the Federal
Register on February 15, 2000. The
analysis indicates that the agency
minimized the economic impacts of the
Order provisions on small entities to the
fullest extent reasonably possible while
adhering to the program’s objectives.

In addition, the Order’s provisions
were carefully reviewed, and every
effort was made to minimize any
unnecessary information collection and
recordkeeping costs or requirements. In
accordance with the OMB regulation [5
CFR Part 1320] which implements the
Paperwork Reduction Act of 1995 [44
U.S.C. Chapter 35], the information
collection and recordkeeping
requirements that are imposed by this
Order were submitted to OMB and
approved under OMB control numbers
0505—0001 and 0581-0093.

Copies of the final regulatory
flexibility analysis and the discussion of
the information collection and
recordkeeping requirements contained
in this rulemaking can be obtained from
Oliver Flake at the address listed above
or by e-mail at oliver.flake@usda.gov.

Background

In December 1998, the North
American Blueberry Council, Inc.
(proponent or NABC) submitted a
proposal for a national promotion,
research, and information order for
cultivated blueberries pursuant to the
Act. The Department published the

proponent’s proposal, with
modifications, for public comment in
the July 1999 proposed rule. Eight
comments were received by the
September 20, 1999, deadline. These
comments, and related changes to the
Order, were discussed in the February
15, 1999 proposed rule, which included
a Referendum Order. A referendum was
conducted from March 13 to April 14,
2000. In the referendum, producers and
importers of 2,000 pounds of cultivated
blueberries voted to implement the
program.

Under the program, producers and
importers of 2,000 pounds or more of
cultivated blueberries will pay an
assessment of $12 per ton annually. The
producer assessment will be collected
by first handlers, and the importer
assessment will be collected by the U.S.
Customs Service.

The program will be administered by
the USABC under USDA supervision.
The USABC will have 13 members: one
producer member from each of four
producer regions; one producer member
from each of the top five cultivated-
blueberry-producing states; one
importer; one exporter (a foreign
producer who ships cultivated
blueberries into the United States from
the largest foreign cultivated blueberry
production area); one first handler; and
one public member. Each member will
have an alternate.

The USABC will conduct a generic
program of promotion, research,
consumer information, and industry
information to maintain and expand
markets for cultivated blueberries.

The Order is summarized as follows:
Sections 1218.1 through 1218.23 of the
Order define certain terms, such as
blueberries, producer, and importer,
which are used in the Order.

Sections 1218.40 through 1218.48
include provisions relating to the
USABC. These provisions cover
establishment and membership,
nominations and appointments, term of
office, vacancies, alternate members,
procedures for conducting USABC
business, compensation and
reimbursement, powers and duties of
the USABC, and prohibited activities.
The USABC is the governing body
authorized to administer the Order
through the implementation of
programs, plans, projects, budgets, and
contracts to promote and disseminate
information about blueberries, subject to
oversight of the Secretary.

Sections 1218.50 through 1218.56
cover budget review and approval;
financial statements; authorize the
collection of assessments; specify how
assessments will be used, including
reimbursement of necessary expenses
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incurred by the USABC for the
performance of its duties and expenses
incurred for USDA’s oversight
responsibilities; specify who pays the
assessment and how; authorize the
imposition of a late-payment charge on
past-due assessments; outline
exemption procedures; address
programs, plans, and projects; require
the USABC to periodically conduct an
independent review of its overall
program; and address patents,
copyrights, trademarks, information,
publications, and product formulations
developed through the use of
assessment funds.

There will be an assessment rate of
$12 per ton for domestic cultivated
blueberries and imported fresh and
processed cultivated blueberries. The
assessment rate may be raised or
lowered after the initial continuance
referendum which will be conducted
after the program has been in operation
five years. The assessment rate may be

raised or lowered without a referendum.

The federal debt collection
procedures referenced above and in
§1218.52(f) include those set forth in 7
CFR §§ 3.1 through 3.36 for all research
and promotion programs administered
by AMS [60 FR 12533, March 7, 1995].

Sections 1218.60 through 1218.62
concern reporting and recordkeeping
requirements for persons subject to the
Order and protect the confidentiality of
information from such books, records,
or reports.

Sections 1218.70 through 1218.78
describe the right of the Secretary;
address referenda; authorize the
Secretary to suspend or terminate the
Order when deemed appropriate;
prescribe proceedings after termination;
address personal liability, separability,
and amendments; and provide OMB
control numbers.

General Findings

The Department conducted a
referendum among producers and
importers of cultivated blueberries from
March 13 through April 14, 2000, to
determine whether the Order would
become effective. The representative
period for establishing voter eligibility
was from January 1 through December
31, 1999. Producers and importers who
produced or imported 2,000 pounds or
more of cultivated blueberries during
the representative period were eligible
to vote.

It is determined that a majority of the
eligible producers and importers voting
who also represent a majority of the
pounds of cultivated blueberries
represented in the referendum favored
implementation of the Order. After
consideration of all relevant material

presented, including the initial
proposal, comments received, and the
referendum results, it is found that the
Order is consistent with and effectuates
the declared policy and purpose of the
Act.

The effective date of this action will
be 30 days after publication in the
Federal Register.

List of Subjects in 7 CFR Part 1218

Administrative practice and
procedure, Advertising, Blueberries,
Consumer information, Marketing
agreements, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, title 7 of chapter XI of the
Code of Federal Regulations is amended
as follows:

PART 1218—BLUEBERRY
PROMOTION, RESEARCH, AND
INFORMATION ORDER

1. The authority citation for part 1218
continues to read as follows:

Authority: 7 U.S.C. 7401-7425.

2. Subpart A is added to part 1218 to
read as follows:

Subpart A—Blueberry Promotion,
Research, and Information Order

Definitions

Sec.
1218.1
1218.2
1218.3
1218.4
1218.5
1218.6
1218.7
1218.8
1218.9
1218.10
1218.11
1218.12
1218.13
1218.14
1218.15
1218.16
1218.17
1218.18
1218.19
1218.20
1218.21

Act.
Blueberries.
Conflict of interest.
Crop year.
Department.
Exporter.
First handler.
Fiscal period.
Importer.
Information.
Market or marketing.
Order.
Part and subpart.
Person.
Processed blueberries.
Producer.
Promotion.
Research.
Secretary.
Suspend.
Terminate.
1218.22 United States.
1218.23 USABC.

U.S.A. Blueberry Council

1218.40
1218.41
1218.42
1218.43
1218.44
1218.45
1218.46
1218.47
1218.48

Establishment and membership.
Nominations and appointments.
Term of office.

Vacancies.

Alternate members.

Procedure.

Compensation and reimbursement.
Powers and duties.

Prohibited activities.

Expenses and Assessments

1218.50 Budget and expenses.
1218.51 Financial statements.

1218.52
1218.53
1218.54

Assessments.

Exemption procedures.

Programs, plans, and projects.

1218.55 Independent evaluation.

1218.56 Patents, copyrights, trademarks,
information, publications, and product
formulations.

Reports, Books, and Records
1218.60 Reports.

1218.61 Books and records.
1218.62 Confidential treatment.

Miscellaneous

1218.70 Right of the Secretary.

1218.71 Referenda.

1218.72 Suspension and termination.

1218.73 Proceedings after termination.

1218.74 Effect of termination or
amendment.

1218.75 Personal liability.

1218.76 Separability.

1218.77 Amendments.

1218.78 OMB control numbers.

Subpart A—Blueberry Promotion,
Research, and Information Order

Definitions
§1218.1 Act.

Act means the Commodity Promotion,
Research, and Information Act of 1996
(7 U.S.C. 7401-7425; Pub. L. 104-127;
110 Stat. 1029), or any amendments
thereto.

§1218.2 Blueberries.

Blueberries means cultivated
blueberries grown in or imported into
the United States of the genus
Vaccinium Corymbosum and Ashei,
including the northern highbush,
southern highbush, rabbit eye varieties,
and any hybrid, and excluding the
lowbush (native) blueberry Vaccinium
Angustifolium.

§1218.3 Conflict of interest.

Conflict of interest means a situation
in which a member or employee of the
U.S.A. Blueberry Council has a direct or
indirect financial interest in a person
who performs a service for, or enters
into a contract with, the USABC for
anything of economic value.

§1218.4 Crop year.

Crop year means the 12-month period
from November 1 through October 31 of
the following year or such other period
approved by the Secretary.

§1218.5 Department.

Department means the U.S.
Department of Agriculture.

§1218.6 Exporter.

Exporter means a person involved in
exporting blueberries from another
country to the United States.
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§1218.7 First handler.

First handler means any person,
(excluding a common or contract
carrier), receiving blueberries from
producers and who as owner, agent, or
otherwise ships or causes blueberries to
be shipped as specified in the Order.
This definition includes those engaged
in the business of buying, selling and/
or offering for sale; receiving; packing;
grading; marketing; or distributing
blueberries in commercial quantities.
This definition includes a retailer,
except a retailer who purchases or
acquires from, or handles on behalf of
any producer, blueberries. The term first
handler includes a producer who
handles or markets blueberries of the
producer’s own production.

§1218.8 Fiscal period.

Fiscal period means a calendar year
from January 1 through December 31, or
such other period as approved by the
Secretary.

§1218.9 Importer.

Importer means any person who
imports fresh or processed blueberries
into the United States as a principal or
as an agent, broker, or consignee of any
person who produces or handles fresh
or processed blueberries outside of the
United States for sale in the United
States, and who is listed in the import
records as the importer of record for
such blueberries.

§1218.10 Information.

Information means information and
programs that are designed to increase
efficiency in processing and to develop
new markets, marketing strategies,
increase market efficiency, and
activities that are designed to enhance
the image of blueberries on a national or
international basis. These include:

(a) Consumer information, which
means any action taken to provide
information to, and broaden the
understanding of, the general public
regarding the consumption, use,
nutritional attributes, and care of
blueberries; and

(b) Industry information, which
means information and programs that
will lead to the development of new
markets, new marketing strategies, or
increased efficiency for the blueberry
industry, and activities to enhance the
image of the blueberry industry.

§1218.11 Market or marketing.

(a) Marketing means the sale or other
disposition of blueberries in any
channel of commerce.

(b) To market means to sell or
otherwise dispose of blueberries in
interstate, foreign, or intrastate
commerce.

§1218.12 Order.

Order means an order issued by the
Secretary under section 514 of the Act
that provides for a program of generic
promotion, research, and information
regarding agricultural commodities
authorized under the Act.

§1218.13 Part and subpart.

Part means the Blueberry Promotion,
Research, and Information Order and all
rules, regulations, and supplemental
orders issued pursuant to the Act and
the Order. The Order shall be a subpart
of such part.

§1218.14 Person.

Person means any individual, group
of individuals, partnership, corporation,
association, cooperative, or any other
legal entity.

§1218.15 Processed blueberries.

Processed blueberries means
blueberries which have been frozen,
dried, pureed, or made into juice.

8§1218.16 Producer.

Producer means any person who
grows blueberries in the United States
for sale in commerce, or a person who
is engaged in the business of producing,
or causing to be produced for any
market, blueberries beyond the person’s
own family use and having value at first
point of sale.

§1218.17 Promotion.

Promotion means any action taken to
present a favorable image of blueberries
to the general public and the food
industry for the purpose of improving
the competitive position of blueberries
both in the United States and abroad
and stimulating the sale of blueberries.
This includes paid advertising and
public relations.

§1218.18 Research.

Research means any type of test,
study, or analysis designed to advance
the image, desirability, use,
marketability, production, product
development, or quality of blueberries,
including research relating to
nutritional value, cost of production,
new product development, varietal
development, nutritional value, health
research, and marketing of blueberries.

§1218.19 Secretary.

Secretary means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Secretary’s stead.

§1218.20 Suspend.

Suspend means to issue a rule under
section 553 of title 5, U.S.C., to
temporarily prevent the operation of an
order or part thereof during a particular
period of time specified in the rule.

§1218.21 Terminate.

Terminate means to issue a rule under
section 553 of title 5, U.S.C., to cancel
permanently the operation of an order
or part thereof beginning on a date
certain specified in the rule.

§1218.22 United States.

United States means collectively the
50 states, the District of Columbia, the
Commonwealth of Puerto Rico, and the
territories and possessions of the United
States.

§1218.23 USABC.

USABC, or U.S.A. Blueberry Council,
means the administrative body
established pursuant to § 1218.40.

U.S.A. Blueberry Council

§1218.40 Establishment and membership.

(a) Establishment of the U.S.A.
Blueberry Council. There is hereby
established a U.S.A. Blueberry Council,
hereinafter called the USABC,
composed of no more than 13 members
and alternates, appointed by the
Secretary from the nominations as
follows:

(1) One producer member and
alternate from each of the following
regions:

(i) Region #1 Western Region (all
states from the Pacific east to the
Rockies): Alaska, Arizona, California,
Colorado, Hawaii, Idaho, Montana,
Nevada, New Mexico, Oregon, Utah,
Washington, and Wyoming.

(ii) Region #2 Midwest Region (all
states east of the Rockies to the Great
Lakes and south to the Kansas/Missouri/
Kentucky state line): Illinois, Indiana,
Iowa, Kansas, Kentucky, Michigan,
Minnesota, Missouri, Nebraska, North
Dakota, Ohio, South Dakota, and
Wisconsin.

(iii) Region #3 Northeast Region (all
states east of the Great Lakes and North
of the North Carolina/Tennessee state
line): Connecticut, Delaware, New York,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, Pennsylvania,
Rhode Island, Virginia, Vermont,
Washington, D.C., and West Virginia.

(iv) Region #4 Southern Region (all
states south of the Virginia/Kentucky/
Missouri/Kansas state line and east of
the Rockies): Alabama, Arkansas,
Florida, Georgia, Louisiana, Mississippi,
North Carolina, Oklahoma, Puerto Rico,
South Carolina, Tennessee, and Texas.
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(2) One producer member and
alternate from each of the top five
blueberry producing states, based upon
the average of the total tons produced
over the previous three years. Average
tonnage will be based upon North
American Blueberry Council production
figures for the initial election and
production and assessment figures
generated by the USABC thereafter.

(3) One importer and alternate.

(4) One exporter and alternate shall be
filled by foreign blueberry producers
currently shipping blueberries into the
United States from the largest foreign
blueberry production area, based on a
three-year average.

(5) One first handler member and
alternate shall be filled by a United
States based independent or cooperative
organization which is a producer/
shipper of domestic blueberries.

(6) One public member and alternate.

(b) Adjustment of membership. At
least once every five years, the USABC
will review the geographical
distribution of United States production
of blueberries and the quantity of
imports. The review will be conducted
through an audit of state crop
production figures and USABC
assessment receipts. If warranted, the
USABC will recommend to the
Secretary that membership on the
USABC be altered to reflect any changes
in geographical distribution of domestic
blueberry production and the quantity
of imports. If the level of imports
increases, importer members and
alternates may be added to the USABC.

§1218.41 Nominations and appointments.

(a) Voting for regional and state
representatives will be made by mail
ballot.

(b) In a case where a state has a state
blueberry commission or marketing
order in place, the state commission or
committee will nominate members and
alternates to serve on the USABC. At
least two nominees shall be submitted
to the Secretary for each member and for
each alternate.

(c) Nomination and election of
regional, and state representatives
where no commission or order is in
place will be handled by the USABC,
provided that the initial nominations
will be handled by the North American
Blueberry Council. The USABC will
seek nominations for members and
alternates from the specific states and/
or regions. Nominations will be
returned to the USABC and placed on
a ballot which will then be sent to
producers in the state and/or region for
vote. The final nominee for member will
have received the highest number of
votes cast. The person with the second

highest number of votes cast will be the
final nominee for alternate. The persons
with the third and fourth place highest
number of votes cast will be designated
as additional nominees for
consideration by the Secretary.

(d) Nominations for the importer,
exporter, first handler, and public
member positions will be made by the
USABC. Two nominees for each
member and each alternate position will
be submitted to the Secretary for
consideration.

(e) From the nominations, the
Secretary shall select the members of
the USABC and alternates for each
position on the USABC.

§1218.42 Term of office.

USABC members and alternates will
serve for a term of three years and be
able to serve a maximum of two
consecutive terms. A USABC member
may serve as an alternate during the
years the member is ineligible for a
member position. When the USABC is
first established, the state
representatives, first handler member,
and their respected alternates will be
assigned initial terms of three years.
Regional representatives, the importer
member, the exporter member, public
member, and their alternates will serve
an initial term of two years. Thereafter,
each of these positions will carry a full
three-year term. USABC nominations
and appointments will take place in two
out of every three years. Each term of
office will end on December 31, with
new terms of office beginning on
January 1.

§1218.43 Vacancies.

(a) In the event that any member of
the USABC ceases to be a member of the
category of members from which the
member was appointed to the USABC,
such position shall automatically
become vacant.

(b) If a member of the USABC
consistently refuses to perform the
duties of a member of the USABC, or if
a member of the USABC engages in acts
of dishonesty or willful misconduct, the
USABC may recommend to the
Secretary that the member be removed
from office. If the Secretary finds the
recommendation of the USABC shows
adequate cause, the Secretary shall
remove such member from office.

(c) Should any member position
become vacant, the alternate of that
member shall automatically assume the
position of said member. Should the
positions of both a member and such
member’s alternate become vacant,
successors for the unexpired terms of
such member and alternate shall be
appointed in the manner specified in

§1218.40 and §1218.41, except that
said nomination and replacement shall
not be required if said unexpired terms
are less than six months.

§1218.44 Alternate members.

An alternate member of the USABC,
during the absence of the member for
whom the person is the alternate, shall
act in the place and stead of such
member and perform such duties as
assigned. In the event of death, removal,
resignation, or disqualification of any
member, the alternate for that member
shall automatically assume the position
of said member. In the event that both
a producer member of the USABC and
the alternate are unable to attend a
meeting, the USABC may not designate
any other alternate to serve in such
member’s or alternate’s place and stead
for such a meeting.

§1218.45 Procedure.

(a) At a USABC meeting, it will be
considered a quorum when a minimum
of seven members, or their alternates
serving in the absence, are present.

(b) At the start of each fiscal period,
the USABC will select a chairperson
and vice chairperson who will conduct
meetings throughout that period.

(c) All USABC members and
alternates will receive a minimum of 10
days advance notice of all USABC and
committee meetings.

(d) Each member of the USABC will
be entitled to one vote on any matter put
to the USABC, and the motion will carry
if supported by one vote more than 50
percent of the total votes represented by
the USABC members present.

(e) It will be considered a quorum at
a committee meeting when at least one
more than half of those assigned to the
committee are present. Alternates may
also be assigned to committees as
necessary. Committees may also consist
of individuals other than USABC
members and such individuals may vote
in committee meetings. These
committee members shall serve without
compensation but shall be reimbursed
for reasonable travel expenses, as
approved by the USABC.

(f) In lieu of voting at a properly
convened meeting and, when in the
opinion of the chairperson of the
USABC such action is considered
necessary, the USABC may take action
if supported by one vote more than 50
percent of the members by mail,
telephone, electronic mail, facsimile, or
any other means of communication, and
all telephone votes shall be confirmed
promptly in writing. In that event, all
members must be notified and provided
the opportunity to vote. Any action so
taken shall have the same force and
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effect as though such action had been
taken at a properly convened meeting of
the USABC. All votes shall be recorded
in USABC minutes.

(g) There shall be no voting by proxy.

(h) The chairperson shall be a voting
member.

(i) The organization of the USABC
and the procedures for the conducting
of meetings of the USABC shall be in
accordance with its bylaws, which shall
be established by the USABC and
approved by the Secretary.

§1218.46 Compensation and
reimbursement.

The members of the USABC, and
alternates when acting as members,
shall serve without compensation but
shall be reimbursed for reasonable travel
expenses, as approved by the USABC,
incurred by them in the performance of
their duties as USABC members.

§1218.47 Powers and duties.

The USABC shall have the following
powers and duties:

(a) To administer the Order in
accordance with its terms and
conditions and to collect assessments;

(b) To develop and recommend to the
Secretary for approval such bylaws as
may be necessary for the functioning of
the USABC, and such rules as may be
necessary to administer the Order,
including activities authorized to be
carried out under the Order;

(c) To meet, organize, and select from
among the members of the USABC a
chairperson, other officers, committees,
and subcommittees, as the USABC
determines to be appropriate;

(d) To employ persons, other than the
members, as the USABC considers
necessary to assist the USABC in
carrying out its duties and to determine
the compensation and specify the duties
of such persons;

(e) To develop programs and projects,
and enter into contracts or agreements,
which must be approved by the
Secretary before becoming effective, for
the development and carrying out of
programs or projects of research,
information, or promotion, and the
payment of costs thereof with funds
collected pursuant to this subpart. Each
contract or agreement shall provide that
any person who enters into a contract or
agreement with the USABC shall
develop and submit to the USABC a
proposed activity; keep accurate records
of all of its transactions relating to the
contract or agreement; account for funds
received and expended in connection
with the contract or agreement; make
periodic reports to the USABC of
activities conducted under the contract
or agreement; and make such other

reports available as the USABC or the
Secretary considers relevant. Any
contract or agreement shall provide that:

(1) The contractor or agreeing party
shall develop and submit to the USABC
a program, plan, or project together with
a budget or budgets that shall show the
estimated cost to be incurred for such
program, plan, or project;

(2) The contractor or agreeing party
shall keep accurate records of all its
transactions and make periodic reports
to the USABC of activities conducted,
submit accounting for funds received
and expended, and make such other
reports as the Secretary or the USABC
may require;

(3) The Secretary may audit the
records of the contracting or agreeing
party periodically; and

(4) Any subcontractor who enters into
a contract with a USABC contractor and
who receives or otherwise uses funds
allocated by the USABC shall be subject
to the same provisions as the contractor.

(f) To prepare and submit for approval
of the Secretary fiscal year budgets in
accordance with §1218.50;

(g) To maintain such records and
books and prepare and submit such
reports and records from time to time to
the Secretary as the Secretary may
prescribe; to make appropriate
accounting with respect to the receipt
and disbursement of all funds entrusted
to it; and to keep records that accurately
reflect the actions and transactions of
the USABC;

(h) To cause its books to be audited
by a competent auditor at the end of
each fiscal year and at such other times
as the Secretary may request, and to
submit a report of the audit directly to
the Secretary;

(i) To give the Secretary the same
notice of meetings of the USABC as is
given to members in order that the
Secretary’s representative(s) may attend
such meetings, and to keep and report
minutes of each meeting of the USABC
to the Secretary;

(j) To act as intermediary between the
Secretary and any producer, first
handler, importer, or exporter;

(k) To furnish to the Secretary any
information or records that the Secretary
may request;

(I) To receive, investigate, and report
to the Secretary complaints of violations
of the Order;

(m) To recommend to the Secretary
such amendments to the Order as the
USABC considers appropriate; and

(n) To work to achieve an effective,
continuous, and coordinated program of
promotion, research, consumer
information, evaluation, and industry
information designed to strengthen the
blueberry industry’s position in the

marketplace; maintain and expand
existing markets and uses for
blueberries; and to carry out programs,
plans, and projects designed to provide
maximum benefits to the blueberry
industry.

§1218.48 Prohibited activities.

The USABC may not engage in, and
shall prohibit the employees and agents
of the USABC from engaging in:

(a) Any action that would be a conflict
of interest; and

(b) Using funds collected by the
USABC under the Order to undertake
any action for the purpose of
influencing legislation or governmental
action or policy, by local, state, national,
and foreign governments, other than
recommending to the Secretary
amendments to the Order.

Expenses and Assessments

§1218.50 Budget and expenses.

(a) At least 60 days prior to the
beginning of each fiscal year, and as
may be necessary thereafter, the USABC
shall prepare and submit to the
Secretary a budget for the fiscal year
covering its anticipated expenses and
disbursements in administering this
subpart. Each such budget shall include:

(1) A statement of objectives and
strategy for each program, plan, or
project;

(2) A summary of anticipated revenue,
with comparative data or at least one
preceding year (except for the initial
budget);

(3) A summary of proposed
expenditures for each program, plan, or
project; and

(4) Staff and administrative expense
breakdowns, with comparative data for
at least on preceding year (except for the
initial budget).

(b) Each budget shall provide
adequate funds to defray its proposed
expenditures and to provide for a
reserve as set forth in this subpart.

(c) Subject to this section, any
amendment or addition to an approved
budget must be approved by the
Secretary, including shifting funds from
one program, plan, or project to another.
Shifts of funds which do not cause an
increase in the USABC’s approved
budget and which are consistent with
governing bylaws need not have prior
approval by the Secretary.

(d) The USABC is authorized to incur
such expenses, including provision for
a reasonable reserve, as the Secretary
finds are reasonable and likely to be
incurred by the USABC for its
maintenance and functioning, and to
enable it to exercise its powers and
perform its duties in accordance with
the provisions of this subpart. Such
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expenses shall be paid from funds
received by the USABC.

(e) With approval of the Secretary, the
USABC may borrow money for the
payment of administrative expenses,
subject to the same fiscal, budget, and
audit controls as other funds of the
USABC. Any funds borrowed by the
USABC shall be expended only for
startup costs and capital outlays and are
limited to the first year of operation of
the USABC.

(f) The USABC may accept voluntary
contributions, but these shall only be
used to pay expenses incurred in the
conduct of programs, plans, and
projects. Such contributions shall be
free from any encumbrance by the donor
and the USABC shall retain complete
control of their use.

(g) The USABC may also receive
funds provided through the
Department’s Foreign Agricultural
Service or from other sources, with the
approval of the Secretary, for authorized
activities.

(h) The USABC shall reimburse the
Secretary for all expenses incurred by
the Secretary in the implementation,
administration, and supervision of the
Order, including all referendum costs in
connection with the Order.

(i) The USABC may not expend for
administration, maintenance, and
functioning of the USABC in any fiscal
year an amount that exceeds 15 percent
of the assessments and other income
received by the USABC for that fiscal
year. Reimbursements to the Secretary
required under paragraph (h) are
excluded from this limitation on
spending.

(j) The USABC may establish an
operating monetary reserve and may
carry over to subsequent fiscal periods
excess funds in any reserve so
established: Provided that the funds in
the reserve do not exceed one fiscal
period’s budget. Subject to approval by
the Secretary, such reserve funds may
be used to defray any expenses
authorized under this part.

§1218.51 Financial statements.

(a) As requested by the Secretary, the
USABC shall prepare and submit
financial statements to the Secretary on
a periodic basis. Each such financial
statement shall include, but not be
limited to, a balance sheet, income
statement, and expense budget. The
expense budget shall show expenditures
during the time period covered by the
report, year-to-date expenditures, and
the unexpended budget.

(b) Each financial statement shall be
submitted to the Secretary within 30
days after the end of the time period to
which it applies.

(c) The USABC shall submit annually
to the Secretary an annual financial
statement within 90 days after the end
of the fiscal year to which it applies.

§1218.52 Assessments.

(a) The funds to cover the Council’s
expenses shall be paid from assessments
on producers and importers, donations
from any person not subject to
assessments under this Order, and other
funds available to the Board including
those collected pursuant to § 1218.56
and subject to the limitations contained
therein.

(b) The collection of assessments on
domestic blueberries will be the
responsibility of the first handler
receiving the blueberries. In the case of
the producer acting as its own first
handler, the producer will be required
to collect and remit its individual
assessments.

(c) Such assessments shall be levied at
a rate of $12 per ton on all blueberries.
The assessment rate will be reviewed,
and may be modified with the approval
of the Secretary, after the first
referendum is conducted as stated in
§1218.71(b).

(d) Each importer of fresh and
processed blueberries shall pay an
assessment to the USABC on blueberries
imported for marketing in the United
States, through the U.S. Customs
Service.

(1) The assessment rate for imported
fresh and processed blueberries shall be
the same or equivalent to the rate for
fresh blueberries produced in the
United States.

(2) The import assessment shall be
uniformly applied to imported fresh and
frozen blueberries that are identified by
the numbers 0810.40.0028 and
0811.90.2028, respectively, in the
Harmonized Tariff Schedule of the
United States or any other numbers
used to identify fresh and frozen
blueberries. Assessments on other types
of imported processed blueberries, such
as dried blueberries, puree, and juice,
may be added at the recommendation of
the USABC with the approval of the
Secretary.

(3) The assessments due on imported
fresh and processed blueberries shall be
paid when they enter or are withdrawn
for consumption in the United States.

(e) All assessment payments and
reports will be submitted to the office of
the USABC. All final payments for a
crop year are to be received no later
than November 30 of that year. A late
payment charge shall be imposed on
any handler who fails to remit to the
USABG, the total amount for which any
such handler is liable on or before the
due date established by the USABC. In

addition to the late payment charge, an
interest charge shall be imposed on the
outstanding amount for which the
handler is liable. The rate of interest
shall be prescribed in regulations issued
by the Secretary.

(f) Persons failing to remit total
assessments due in a timely manner
may also be subject to actions under
federal debt collection procedures.

(g) The USABC may authorize other
organizations to collect assessments on
its behalf with the approval of the
Secretary.

§1218.53 Exemption procedures.

(a) Any producer who produces less
than 2,000 pounds of blueberries
annually who desires to claim an
exemption from assessments during a
fiscal year as provided in § 1218.42 shall
apply to the USABC, on a form provided
by the USABC, for a certificate of
exemption. Such producer shall certify
that the producer’s production of
blueberries shall be less than 2,000
pounds for the fiscal year for which the
exemption is claimed. Any importer
who imports less than 2,000 pounds of
fresh and processed blueberries
annually who desires to claim an
exemption from assessments during a
fiscal year as provided in § 1218.52 shall
apply to the USABC, on a form provided
by the USABC, for a certificate of
exemption. Such importer shall certify
that the importer’s importation of fresh
and processed blueberries shall not
exceed 2,000 pounds, for the fiscal year
for which the exemption is claimed.

(b) On receipt of an application, the
USABC shall determine whether an
exemption may be granted. The USABC
then will issue, if deemed appropriate,

a certificate of exemption to each person
who is eligible to receive one. Each
producer who is exempt from
assessment must provide an exemption
number to the first handler in order to
be exempt from the collection of an
assessment on blueberries. First
handlers and importers, except as
otherwise authorized by the USABC,
shall maintain records showing the
exemptee’s name and address along
with the exemption number assigned by
the USABC.

(c) Importers who are exempt from
assessment shall be eligible for
reimbursement of assessments collected
by the U.S. Customs Service and shall
apply to the USABC for reimbursement
of such assessments paid. No interest
will be paid on assessments collected by
the U.S. Customs Service. Requests for
reimbursement shall be submitted to the
USABC within 90 days of the last day
of the year the blueberries were actually
imported.



43968 Federal Register/Vol.

65, No. 137/Monday, July 17, 2000/Rules and Regulations

(d) Any person who desires an
exemption from assessments for a
subsequent fiscal year shall reapply to
the USABC, on a form provided by the
USABG, for a certificate of exemption.

(e) The USABC may require persons
receiving an exemption from
assessments to provide to the USABC
reports on the disposition of exempt
blueberries and, in the case of
importers, proof of payment of
assessments.

§1218.54 Programs, plans, and projects.

(a) The USABC shall receive and
evaluate, or on its own initiative
develop, and submit to the Secretary for
approval any program, plan, or project
authorized under this subpart. Such
programs, plans, or projects shall
provide for:

(1) The establishment, issuance,
effectuation, and administration of
appropriate programs for promotion,
research, and information, including
producer and consumer information,
with respect to fresh and processed
blueberries; and

(2) The establishment and conduct of
research with respect to the use,
nutritional value, sale, distribution, and
marketing of fresh and processed
blueberries, and the creation of new
products thereof, to the end that the
marketing and use of blueberries may be
encouraged, expanded, improved, or
made more acceptable and to advance
the image, desirability, or quality of
fresh and processed blueberries.

(b) No program, plan, or project shall
be implemented prior to its approval by
the Secretary. Once a program, plan, or
project is so approved, the USABC shall
take appropriate steps to implement it.

(c) Each program, plan, or project
implemented under this subpart shall be
reviewed or evaluated periodically by
the USABC to ensure that it contributes
to an effective program of promotion,
research, or information. If it is found by
the USABC that any such program, plan,
or project does not contribute to an
effective program of promotion,
research, or information, then the
USABC shall terminate such program,
plan, or project.

(d) No program, plan, or project
including advertising shall be false or
misleading or disparaging another
agricultural commodity. Blueberries of
all origins shall be treated equally.

§1218.55 Independent evaluation.

The USABC shall, not less often than
every five years, authorize and fund,
from funds otherwise available to the
USABG, an independent evaluation of
the effectiveness of the Order and other
programs conducted by the USABC

pursuant to the Act. The USABC shall
submit to the Secretary, and make
available to the public, the results of
each periodic independent evaluation
conducted under this paragraph.

§1218.56 Patents, copyrights, trademarks,
information, publications, and product
formulations.

Patents, copyrights, trademarks,
information, publications, and product
formulations developed through the use
of funds received by the USABC under
this subpart shall be the property of the
U.S. Government as represented by the
USABC and shall, along with any rents,
royalties, residual payments, or other
income from the rental, sales, leasing,
franchising, or other uses of such
patents, copyrights, trademarks,
information, publications, or product
formulations, inure to the benefit of the
USABGC; shall be considered income
subject to the same fiscal, budget, and
audit controls as other funds of the
USABC; and may be licensed subject to
approval by the Secretary. Upon
termination of this subpart, § 1218.73
shall apply to determine disposition of
all such property.

Reports, Books, and Records

§1218.60 Reports.

(a) Each first handler subject to this
subpart may be required to provide to
the USABC periodically such
information as may be required by the
USABC, with the approval of the
Secretary, which may include but not be
limited to the following:

(1) Number of pounds handled;

(2) Number of pounds on which an
assessment was collected;

(3) Name and address of person from
whom the first handler has collected the
assessments on each pound handled;
and

(4) Date collection was made on each
pound handled. All reports are due to
the USABC 30 days after the end of the
Ccrop year.

(b) Each producer and importer
subject to this subpart may be required
to provide to the USABC periodically
such information as may be required by
the USABC, with the approval of the
Secretary, which may include but not be
limited to the following:

(1) Number of pounds produced;

(2) Number of pounds on which an
assessment was paid;

(3) Name and address of the producer;

(4) Date collection was made on each
pound produced. All reports are due to
the USABC 30 days after the end of the
crop year.

§1218.61 Books and records.

Each first handler, producer, and
importer subject to this subpart shall

maintain and make available for
inspection by the Secretary such books
and records as are necessary to carry out
the provisions of this subpart and the
regulations issued thereunder, including
such records as are necessary to verify
any reports required. Such records shall
be retained for at least 2 years beyond
the fiscal period of their applicability.

§1218.62 Confidential treatment.

All information obtained from books,
records, or reports under the Act, this
subpart, and the regulations issued
thereunder shall be kept confidential by
all persons, including all employees and
former employees of the USABC, all
officers and employees and former
officers and employees of contracting
and subcontracting agencies or agreeing
parties having access to such
information. Such information shall not
be available to USABC members,
producers, importers, exporters, or first
handlers. Only those persons having a
specific need for such information to
effectively administer the provisions of
this subpart shall have access to such
information. Only such information so
obtained as the Secretary deems
relevant shall be disclosed by them, and
then only in a judicial proceeding or
administrative hearing brought at the
direction, or on the request, of the
Secretary, or to which the Secretary or
any officer of the United States is a
party, and involving this subpart.
Nothing in this section shall be deemed
to prohibit:

(a) The issuance of general statements
based upon the reports of the number of
persons subject to this subpart or
statistical data collected therefrom,
which statements do not identify the
information furnished by any person;
and

(b) The publication, by direction of
the Secretary, of the name of any person
who has been adjudged to have violated
this subpart, together with a statement
of the particular provisions of this
subpart violated by such person.

Miscellaneous

§1218.70 Right of the Secretary.

All fiscal matters, programs, plans, or
projects, rules or regulations, reports, or
other substantive actions proposed and
prepared by the USABC shall be
submitted to the Secretary for approval.

§1218.71 Referenda.

(a) Initial referendum. The Order shall
not become effective unless:

(1) The Secretary determines that the
Order is consistent with and will
effectuate the purposes of the Act; and

(2) The Order is approved by a
majority of producers and importers
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voting for approval who also represent
a majority of the volume of blueberries
represented in the referendum who,
during a representative period
determined by the Secretary, have been
engaged in the production or
importation of blueberries.

(b) Subsequent referenda. Every five
years, the Secretary shall hold a
referendum to determine whether
blueberry producers and importers favor
the continuation of the Order. The
Order shall continue if it is favored by
a majority of producers and importers
voting for approval who also represent
a majority of the volume of blueberries
represented in the referendum who,
during a representative period
determined by the Secretary, have been
engaged in the production or
importation of blueberries. The
Secretary will also conduct a
referendum if 10 percent or more of all
eligible blueberry producers and
importers request the Secretary to hold
a referendum. In addition, the Secretary
may hold a referendum at any time.

§1218.72 Suspension and termination.

(a) The Secretary shall suspend or
terminate this part or subpart or a
provision thereof if the Secretary finds
that the subpart or a provision thereof
obstructs or does not tend to effectuate
the purposes of the Act, or if the
Secretary determines that this subpart or
a provision thereof is not favored by
persons voting in a referendum
conducted pursuant to the Act.

(b) The Secretary shall suspend or
terminate this subpart at the end of the
marketing year whenever the Secretary
determines that its suspension or
termination is approved or favored by a
majority of producers and importers
voting for approval who also represent
a majority of the volume of blueberries
represented in the referendum who,
during a representative period
determined by the Secretary, have been
engaged in the production or
importation of blueberries.

(c) If, as a result of a referendum the
Secretary determines that this subpart is
not approved, the Secretary shall:

(1) Not later than 180 days after
making the determination, suspend or
terminate, as the case may be, collection
of assessments under this subpart; and

(2) As soon as practical, suspend or
terminate, as the case may be, activities
under this subpart in an orderly
manner.

§1218.73 Proceedings after termination.
(a) Upon the termination of this
subpart, the USABC shall recommend
not more than three of its members to
the Secretary to serve as trustees for the

purpose of liquidating the affairs of the
USABC. Such persons, upon
designation by the Secretary, shall
become trustees of all of the funds and
property then in the possession or under
control of the USABC, including claims
for any funds unpaid or property not
delivered, or any other claim existing at
the time of such termination.

(b) The said trustees shall:

(1) Continue in such capacity until
discharged by the Secretary;

(2) Carry out the obligations of the
USABC under any contracts or
agreements entered into pursuant to the
Order;

(3) From time to time account for all
receipts and disbursements and deliver
all property on hand, together with all
books and records of the USABC and
the trustees, to such person or persons
as the Secretary may direct; and

(4) Upon request of the Secretary
execute such assignments or other
instruments necessary and appropriate
to vest in such persons title and right to
all funds, property and claims vested in
the USABC or the trustees pursuant to
the Order.

(c) Any person to whom funds,
property or claims have been transferred
or delivered pursuant to the Order shall
be subject to the same obligations
imposed upon the USABC and upon the
trustees.

(d) Any residual funds not required to
defray the necessary expenses of
liquidation shall be turned over to the
Secretary to be disposed of, to the extent
practical, to the blueberry producer
organizations in the interest of
continuing blueberry promotion,
research, and information programs.

§1218.74 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any regulation issued
pursuant thereto, or the issuance of any
amendment to either thereof, shall not:

(a) Affect or waive any right, duty,
obligation or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
subpart or any regulation issued
thereunder; or

(b) Release or extinguish any violation
of this subpart or any regulation issued
thereunder; or

(c) Affect or impair any rights or
remedies of the United States, or of the
Secretary or of any other persons, with
respect to any such violation.

§1218.75 Personal liability.

No member, alternate member, or
employee of the USABC shall be held
personally responsible, either

individually or jointly with others, in
any way whatsoever, to any person for
errors in judgment, mistakes, or other
acts, either of commission or omission,
as such member, alternate, or employee,
except for acts of dishonesty or willful
misconduct.

§1218.76 Separability.

If any provision of this subpart is
declared invalid or the applicability
thereof to any person or circumstances
is held invalid, the validity of the
remainder of this subpart or the
applicability thereof to other persons or
circumstances shall not be affected
thereby.

§1218.77 Amendments.

Amendments to this subpart may be
proposed from time to time by the
USABC or by any interested person
affected by the provisions of the Act,
including the Secretary.

§1218.78 OMB control numbers.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. Chapter 35, is
OMB control number 0581-0093, except
for the USABC nominee background
statement form which is assigned OMB
control number 0505-001.

Dated: July 11, 2000.
Kathleen A. Merrigan,

Administrator, Agricultural Marketing
Service.

[FR Doc. 00-17956 Filed 7—14—-00; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Parts 900, 940, 950, 955, 956
and 966

[No. 2000-33]

RIN 3069-AA98

Federal Home Loan Bank Acquired

Member Assets, Core Mission
Activities, Investments and Advances

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is adding
regulations to authorize the Federal
Home Loan Banks (Banks) to hold
acquired member assets (AMA) and is
amending its regulations to enumerate
the types of core mission assets (CMA)
that must be addressed in the Banks’
strategic business plans. The Finance
Board is also making related changes to
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its regulations governing the Banks’
investment, advances and debt issuance
authorities.

DATES: This final rule is effective on July
17, 2000.

FOR FURTHER INFORMATION CONTACT:
James L. Bothwell, Director and Chief
Economist, (202) 408-2821; Scott L.
Smith, Deputy Director, (202) 408-2991;
Ellen Hancock, Senior Financial
Analyst, (202) 408—2906; Christina K.
Muradian, Senior Financial Analyst,
(202) 408-2584, Office of Policy,
Research and Analysis; or Eric M.
Raudenbush, Senior Attorney-Advisor,
(202) 408—2932; Office of General
Counsel, Federal Housing Finance
Board, 1777 F Street, N.W., Washington,
D.C. 20006.

SUPPLEMENTARY INFORMATION:
I. Background

On May 3, 2000, the Finance Board
published for comment a proposed rule
to: (1) Add new provisions in part 940
enumerating the Bank activities that are
considered to be CMA; (2) add to the
regulations a new part 955 setting forth
in regulation the authority and
requirements for Banks’ AMA programs;
(3) revise part 956 of the regulations,
governing Bank investments; and (4)
amend part 950 of the regulations,
governing advances, so that inter-
district advances activity would be
subject to the same requirements as
inter-district AMA activities. See 65 FR
25676 (May 3, 2000). The initial 30-day
public comment period for the proposed
rule was later extended to 43 days, see
65 FR 34127 (May 27, 2000), and closed
on June 15, 2000. The Finance Board
received a total of 107 comment letters
about the proposed rule. Among the
comment letters considered in preparing
the final rule were 19 that were
accepted after the official close of the
comment period.

II. Analysis of Comment Letters and
Changes Made in the Final Rule

A. Core Mission Activities—Part 940
1. General Commentary

As part of its statutory duty to ensure
that the Banks carry out their housing
finance mission, the Finance Board
recently adopted a regulatory
requirement, set forth in § 917.5 of the
regulations, that each Bank’s board of
directors have in effect at all times a
strategic business plan that describes
how the Bank’s business activities will
achieve the mission of the Bank
consistent with part 940 of the
regulations. See 65 FR 25267 (May 1,
2000). At the same time, the Finance
Board adopted § 940.2 of the

regulations, which states the mission of
the Banks in its broadest terms and, by
way of cross-reference, gives meaning to
the strategic business plan requirement
of §917.5. See id.

This final rule adds to part 940 a new
§940.3, which enumerates the specific
Bank activities that qualify as core
mission activities. The intent of this
new regulatory provision is to further
focus the Banks’ strategic business plans
on the activities that the Finance Board
has determined are most central to the
fulfillment of the Banks’ statutory
mission. In so doing, the Finance Board
means to stress the importance that
must be placed upon this category of
activities as each Bank plans and
undertakes its ongoing business
activities. Aside from the strategic
business plan requirements set forth in
§917.5, there currently are no other
regulatory requirements pertaining to
CMA.

In the proposed rule, activities that
would have qualified as CMA were
listed in § 940.3(a). Proposed § 940.3(b)
stated that, should the Finance Board
impose upon the Banks any future
requirement regarding the level of Bank
CMA holdings, the requirement would
not prevent the Banks from holding to
maturity, or funding with the proceeds
of consolidated obligations, assets
acquired under sections II.B.8 through
I1.B.11 of the Bank System Financial
Management Policy (FMP) (consisting
mostly of agency and privately-issued
mortgage-backed securities (MBS) and
asset-backed securities (ABS)). As
discussed in detail below, this provision
has been removed in the final rule.
Accordingly, the list of activities that
qualify as CMA, which appeared as
§ §940.3(a)(1) through (9) in the
proposed rule, appears as § § 940.3(a)
through (i) in the final rule.

Of the comment letters addressing
aspects of part 940, support for and
opposition to the CMA provisions was
about evenly divided. Most of the
commenters who generally supported
the CMA provisions of the proposed
rule agreed with the Finance Board’s
goal of focusing the Banks on their
housing finance and community lending
mission, and especially upon extending
the reach of the Banks’ resources into
underserved communities. One
commenter (a Bank) agreed with the
Finance Board that Bank members will
be unable to make intelligent choices
about their Banks’ new capital plans
without understanding the future
direction of the Bank System, including
the asset categories to be supported by
the new capital structure.

Of those opposed to the rule, many
stated as the primary reason for their

opposition a belief that the Finance
Board should wait until after it has
promulgated new capital regulations as
required by the Federal Home Loan
Bank System Modernization Act of 1999
(Modernization Act), Title VI of the
Gramm-Leach-Bliley Act, Pub. L. 106—
102 (1999), and the Banks have adopted
new capital plans under those
regulations, before putting into place
any further mission regulations. Most of
these commenters expressed the
opinion that, at a time when Congress
has recently made membership in the
Bank System completely voluntary and
when, as a result, the Banks will need
to market ““Class B”” stock to their
members in order to establish a base of
permanent capital, the Finance Board
should not be implementing actual or
implied asset requirements that could
result in earnings volatility.

Many commenters stressed their
belief that the uncertain ability of any
Bank to maintain strong earnings and
pay an attractive dividend while
focusing upon the business activities
enumerated in § 940.3 could dissuade
members or potential members from
purchasing Bank stock. Several
commenters noted especially that the
reference in proposed § 940.3(b) to
possible future requirements regarding
Bank CMA, combined with a failure to
detail what those requirements could
be, raises the possibility that a Bank
may in the future be required to divest
itself of legally-acquired investments,
making the future balance sheet
composition of the Banks particularly
uncertain for potential investors.

Many of the commenters expressing
generally negative reactions to proposed
§940.3 raised concerns that the CMA
provisions would limit the Banks’
flexibility in managing their balance
sheets and, therefore, would adversely
impact Bank profits and possibly the
safety and soundness of the Banks.
Frequently mentioned in this regard was
the Finance Board’s exclusion of
investments in most types of MBS from
the list of activities that qualify as CMA.
Two commenters (both Banks)
specifically requested that the Finance
Board continue to permit the Banks to
hold MBS in an amount up to three
times capital (as is currently the limit
under the FMP).

Regarding the exclusion of most MBS
from the list of CMA, many commenters
expressed a belief that MBS are an
important balance sheet management
tool for the Banks that may be especially
useful in deploying Bank capital
prudently during periods of cyclical
business downturns. Several
commenters stressed the Banks’ roles as
reliable sources of liquidity for their
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members and stated that failure to
permit the Banks to continue to invest
in MBS could threaten the Banks’
abilities to act in this role. Others
questioned whether it is appropriate for
the Finance Board to restrict Bank
investment in assets, like MBS, that are
specifically authorized by statute as
legal investments for a Bank. Still others
argued that MBS do play an important
role in helping Banks to carry out their
mission in that, as low-risk investments
with a reasonable record of return, MBS
improve the Bank System’s financial
strength and help to reduce rates on
advances. Some commenters also
asserted that MBS are mission-related in
that, despite the statements of the
Finance Board to the contrary, the
Banks’ purchase of these securities do
result in increased availability of funds
for housing and in reduced cost of
housing funds.

More generally, several Bank
members commented that § 940.3, as
proposed, would restrict the Banks’
abilities to respond to members’ needs
with well-priced advances by
encouraging the Banks to focus upon
“programs’’ required by regulation.
Several other commenters expressed the
opinion that Congress has adequately
addressed the “mission” of the Banks in
the Federal Home Loan Bank Act (Bank
Act) and that, by its failure to impose
mission requirements as part of the
Modernization Act, Congress expressed
its intent that such requirements should
not be imposed through regulation.
Several also pointed out that the
Modernization Act devolved the
remaining elements of corporate
governance authority to the Banks and
claimed that the manner in which the
Banks carry out their statutory mission
is a matter of corporate governance to be
decided upon by the Banks’ own boards
of directors, subject only to the safety
and soundness regulation of the Finance
Board.

Finally, one commenter stated that
the CMA provisions, as proposed,
would violate the spirit of an October
18, 1999 letter from Finance Board
Chairman Bruce Morrison to Senator
Phil Gramm and Congressman Jim
Leach. In that letter, Chairman Morrison
stated that, upon the enactment of the
Modernization Act, the Finance Board
would withdraw its Financial
Management and Mission Achievement
(FMMA) proposed rulemaking, see 64
FR 52163 (1999), and would take no
action to promulgate proposed or final
regulations limiting Bank assets or
advances beyond those regulations
currently in effect (except to the extent
necessary to protect the safety and
soundness of the Banks) until such time

as the Finance Board’s new capital
regulations take effect.

2. The Final Rule—Background

The Bank Act authorizes the Finance
Board to supervise the Banks and to
promulgate and enforce such
regulations and orders as are necessary
from time to time to carry out the
provisions of the Bank Act. See 12
U.S.C. 1422b(a)(1). Among the
provisions of the Bank Act are those
outlining the duties of the Finance
Board, which include the duty to
“ensure’’ that the Banks carry out their
housing finance mission. See id. at
1422a(a)(3)(B)(ii). The use of the word
“ensure” in section 2A(a)(3)(B)(ii) of the
Bank Act makes clear that, consistent
with the safe and sound operation of the
Banks, the Finance Board has the duty
to take active measures to see to it that
the Banks carry out their housing
finance mission.

Because Congress has not expressly
defined the term “housing finance
mission,” it is the responsibility and the
privilege of the Finance Board—as the
body charged with the duty to ensure
that the Banks fulfill that mission and,
more generally, as the supervisory
regulator of the Banks and the agency
charged with the administration of the
Bank Act—to construe the term
reasonably in light of the totality of the
Act. It is the position of the Finance
Board that, when Congress amended the
Bank Act in 1989 to require the Banks
to offer Affordable Housing Programs
(AHP) and Community Investment
Programs (CIP) and authorized the
Banks to offer Community Investment
Cash Advance Programs (CICA), the
Banks’ “housing finance mission,” as
referenced in section 2A(a)(3)(B)(ii),
came to include support not only for the
financing of traditional housing-related
activities, but also for those types of
community lending that the Banks are
authorized by statute to support and
that indirectly enhance traditional
housing finance by helping to create and
sustain thriving and livable
communities. See 12 U.S.C. 1430(i), (j).

Having earlier set forth its
construction of the Banks’ mission in
§940.2 of the regulations, see 65 FR
25267 (May 1, 2000), the Finance Board
is now further fulfilling its duty to
ensure that the Banks carry out that
mission by requiring that the Banks
focus on the CMA listed in new § 940.3
as part of their strategic planning
process. Under the Finance Board’s
regulations, as amended by this final
rule, this is the only regulatory
requirement regarding CMA.

The material formerly contained in
proposed § 940.3(b) was intended to

give the Banks and their members some
assurance that, if the Finance Board
were to promulgate at some point in the
future any effective limits on non-CMA
Bank activities, MBS and other
investments previously made under
sections II.B.8 through I1.B.11 of the
FMP would not adversely affected.
However, based on the comments it is
apparent that rather than providing
reassurance, the effect of including this
provision in the proposed rule has been
to raise the specter of as-yet-undisclosed
future limits on non-CMA activities,
while obscuring the fact that no such
limits are being contemplated or
implemented. Accordingly, the Finance
Board has eliminated proposed
§940.3(b) and its reference to possible
limits on non-CMA activities from the
final rule. Although this declaration of
intent has been eliminated from the
language of the rule, the Finance Board
stresses again that: (1) It has no current
plans to impose limits on non-CMA
activities; and (2) if any such limits
were ever to be imposed, the agency has
no current plans to require any Bank to
divest itself of otherwise legal and safe
investments already held.

Because this rule does not limit Bank
assets or activities to a greater extent
than the limits to which they are subject
under the FMP, the rule does nothing to
violate either the spirit, or the literal
language, of Chairman Morrison’s letter
to Senator Gramm and Congressman
Leach.

The Finance Board disagrees with
comments that the Banks would suffer
from lower profits and reduced balance-
sheet management flexibility as a result
of the Finance Board’s failure to
characterize MBS as CMA. First and
foremost, the rule contains no new
restrictions on the Banks’ ability to
invest in MBS. The only limit on the
Banks’ authority to invest in MBS is the
current FMP “three times capital” limit
(which will remain in effect until
expressly repealed by the Finance
Board). Second, the loans and pools of
loans a Bank may acquire through AMA
programs authorized under part 955 of
the final rule (which is discussed in
more detail below) would be
substantially similar to loans that are
normally acquired in securitized form
through the purchase of MBS.

Since 1989, the Banks have gained
substantial experience in managing the
risks associated with MBS. This
experience should be transferable to the
management of what would essentially
be “self-securitized”” MBS acquired
under an AMA program. While the rate
of return on AMA could be lower than
that on MBS depending upon the price
structure of a particular AMA program,
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the slight difference in return would
inure to the benefit of the selling
member, in keeping with the
cooperative nature of the Bank System.
The purchase of MBS from the capital
markets typically does little or nothing
to enhance the availability of any
reasonably-priced product or service to

an1¥ member or housing associate.
inally, the Finance Board rejects the

notion that the promulgation of the
CMA strategic planning requirement
should be postponed until after the
Banks have put into effect their new
capital plans. As the Banks’ mission
regulator, the Finance Board has made
decisions regarding the broad activities
it believes are preferable for the Banks
to be pursuing in the context of their
housing finance and community lending
mission. Having made these decisions,
the Finance Board finds it most logical
to state those preferences as clearly as
possible and as soon as possible prior to
the development of the Banks’ new
capital plans. In doing so, the Finance
Board is enabling the Banks to structure
their capital plans with specific mission
considerations in mind, as opposed to
amending the plans after they have
already been developed. In addition,
members and potential members will be
aware in advance of the CMA in which
the Banks are encouraged to engage. To
do otherwise would serve only to
undermine the capital planning process
and the expectations of investors in the
Bank System, and to no good purpose.

3. Definition of CMA and Government-
Insured or -Guaranteed AMA Loans—
§940.3(b)

Under § 940.3(b) of the final rule, all
AMA authorized under new part 955
qualify as CMA, except for certain
United States government-insured or
guaranteed whole single-family
residential mortgage loans acquired
under a commitment entered into after
April 12, 2000. The latter shall qualify
as CMA only in a cumulative dollar
amount up to 33 percent of: the
cumulative total dollar amount of AMA
acquired by a Bank after April 12, 2000,
less the cumulative dollar amount of
United States government-insured or
guaranteed whole single-family
residential mortgage loans acquired after
April 12, 2000 under commitments
entered into on or before April 12, 2000.
At the discretion of two or more Banks,
this percentage calculation may be made
based on aggregate transactions among
those Banks.

This provision appeared as
§940.3(a)(2) in the proposed rule.
Section 940.3(b) of the final rule differs
from the proposal in that the ““33
percent” calculation regarding
government-insured and -guaranteed

loans has been made to apply on a
cumulative basis, as opposed to a year-
to-year basis.

he Finance Board received a total of
20 comments regarding the CMA
definition as applied to government-
insured or -guaranteed loans. Seventeen
commenters were opposed to that aspect
of the CMA definition that would result
in only a portion of the government-
insured or -guaranteed loans acquired
by a Bank being considered as CMA.
Two commenters supported the
definition as proposed, and one noted
that the issue required further
discussion.

Generally, the commenters opposed to
this aspect of the CMA definition noted
that the Banks should be provided
maximum flexibility in meeting the
needs of their members. It was noted
that the exclusion of a portion of
government-insured or -guaranteed
loans from the definition of CMA would
have a detrimental effect on the ability
of private sector lenders to pass the full
benefits of AMA programs on to
consumers. It was also noted that the
Banks should have unlimited flexibility
to acquire government insured or
guaranteed loans, similar to the
unlimited flexibility afforded Fannie
Mae and Freddie Mac. One commenter
added that no limitation should exist
since there are no safety and soundness
or mission reasons to justify such a
limitation. Another commenter
suggested that the April 12, 2000 date,
relating to prior acquisition of
government-insured and -guaranteed
loans, be either deleted or moved to the
date of enactment of the final rule. Yet
another commenter requested that the
33 percent limitation should not take

effect until 2002.
One of the comments in favor of the

proposed definition noted that the
Banks should be encouraged to focus on
conventional and prime rate mortgages
that are made to minorities and low-and
moderate-income populations. Another
commenter supporting the proposed
definition added that the use of
mortgage insurance would significantly
reduce the need for Banks to purchase
government-insured or -guaranteed
loans, since such purchases to date have
been the result of the recourse capital
treatment for members selling

conventional loans.
The Finance Board considered the

comments received regarding the CMA
definition as applied to government-
insured and -guaranteed loans and
decided that the definition should
remain as proposed, although the
calculation thereunder should be made
on a cumulative, as opposed to a year-
to-year, basis. The distribution of the
Banks’ current mortgage portfolio

indicates that a high percentage of
government-insured loans have been
acquired when compared to the
percentage of these loans in the total
mortgage market. The final rule
encourages the composition of the
Banks’ mortgage portfolios to more
closely reflect the distribution of loans
in the marketplace. This provision is
intended to reduce the emphasis on
government-insured loans that currently
exists in the Banks’ mortgage portfolios
and to provide incentive for Bank
acquisition of conventional mortgages.

The parenthetical at the end of
§940.3(b) makes clear that the
calculation of the percentage of AMA
loans that qualify as CMA may be made
based on aggregate transactions between
two or more Banks so long as the
relevant Banks agree (or, even on a
System-wide basis if all Banks agree).
This provision is intended to provide
flexibility among the Banks such that if
one Bank’s acquisition of government-
insured or guaranteed loans exceeds 33
percent of total AMA in a given year, it
may combine its portfolio for purposes
of the calculation with another Bank
that may not have reached the
maximum allowed CMA purchase of
such loans.

4. Targeted Investments—§ 940.3(e)

Under § 940.3(e) of the final rule,
certain targeted debt and equity
investments may qualify as CMA. As
stated in § 940.3(e)(1), these include
debt or equity investments that
primarily benefit households having a
targeted income level, or areas targeted
for redevelopment by local, state, tribal
or Federal government, by providing or
supporting: housing; economic
development; community services;
permanent jobs; or area revitalization or
stabilization. The term ““targeted income
level” is defined in § 940.1 by cross-
referencing to the first two paragraphs of
the definition of the same term under
the Finance Board’s CICA regulation.
See 12 CFR 952.3. There, “targeted
income level” is defined to refer to a
household income that is at or below
115 percent of the area median income
in rural areas, and at or below 100
percent of the area median income in
urban areas. See 12 CFR 952.3. Section
940.3(e)(1) also requires that a
significant proportion of the households
with a targeted income level must have
incomes at or below 80 percent of area
median income. An example of a
housing project that would meet the
targeted income requirement would be a
project that qualifies for a federal Low
Income Housing Tax Credit where either
20 percent of the units are affordable to
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households with incomes at or below 50
percent of area median income or 40
percent of the units are affordable to
households with incomes at or below 60
percent of area median income.

Section 940.3(e)(2) provides that, if
the targeted investment is an MBS or
ABS, the acquisition of these securities
by the Bank must substantially
contribute to expanding liquidity for
loans that are not otherwise adequately
provided by the private sector and do
not have a readily-available or well-
established secondary market in order
for the investment to qualify as CMA.
Whether the investment is an MBS or
ABS, or a non-securitized asset,

§ 940.3(e)(3) requires that the
investment must in all cases involve one
or more members or housing associates
in a manner, financial or otherwise, and
to a degree to be determined by the
Bank.

Most of the comments addressing the
targeted lending provision were
generally supportive, although many
suggested additions, clarifying language
or other modifications. Many of the
commenters who praised the provision
specifically supported Bank debt and
equity investments in Community
Development Financial Institutions
(CDFIs) and secondary capital in
community development credit unions,
which, as mentioned in the preamble to
the proposed rule, would qualify as
CMA under §940.3(e). Several
commenters also stated generally that
the Finance Board should make clear
that § 940.3(e) is intended to encompass
whole loans, whole loan portfolios or
participations in whole loans or whole
loan portfolios, where these loans meet
the requirements of the provision.

As proposed, § 940.3(e)(1) (which
appeared at § 940.3(a)(5)(i) of the
proposed rule) required that these
investments primarily benefit “low- or
moderate-income households,” which
the proposed rule defined as a
household with an income that is at or
below 115 percent of area median
income. With regard to these income
targets, several commenters stated that
the Finance Board should amend its
definition of “low- or moderate-income
households” to include only those
households with incomes up to 80
percent of area median income. The
commenters noted that this would
correspond with the income targets
under the Community Reinvestment Act
(CRA) and would enhance the ability of
Bank members to meet their CRA
requirements by making CRA-related
loans and investments.

After considering all of the relevant
factors, the Finance Board decided that
it was desirable to keep the parameters

of “targeted” Bank activities like CICA
programs and targeted investments
consistent. Therefore, in the final rule,
the Finance Board as amended the
income target provision to cross-
reference the CICA regulation.

As indicated, in the realm of targeted
lending, the term “low- or moderate-
income households” refers to
households with an income that is at or
below 80 percent of the area median
income. In order to avoid confusion, the
Finance Board has removed the term
“low- or moderate-income households”
and has used instead referred to
households having a ‘““targeted income
level,” a term which is used in the
Finance Board’s CICA regulation. See 12
CFR 952.3. By cross-referencing this
definition in the CICA regulation, the
agency has effectively modified the
income targets that were set forth in
proposed § 940.3(a)(5)(i) by tightening
the requirement from 115 to 100 percent
of area median income for urban
households. The target remains at 115
percent of area median income for rural
households.

As proposed, only “non-securitized”
debt and equity investments could have
qualified as CMA under § 940.3(e).
However, this provision has been
revised in the final rule to include
targeted MBS and ABS as CMA under
this section where the requirements of
§940.3(e)(2) (described above) have
been met. In the proposed rule, the
Finance Board requested comment on
appropriate rule language that might
allow for MBS and ABS that
substantially contribute to opening an
underserved market to qualify as CMA,
while continuing to exclude securities
that, while they may be backed by loans
that could qualify as “targeted,” actually
trade in a well established and liquid
market.

While two commenters provided the
Finance Board with suggestions
regarding income targets for loans
backing securitized targeted CMA
investments, these comments did not
address the Finance Board’s concern
regarding the market in which the
securities trade. The income
requirements for MBS and ABS are the
same as those for non-securitized assets.

Upon consideration of the issue, the
Finance Board decided that MBS and
ABS that are backed by mortgages or
other assets that meet the targeting
requirements, and the purchase of
which would substantially contribute to
expanding liquidity for loans that would
not otherwise be adequately provided
by the private sector and that do not
have a readily available or well-
established secondary market should be
deemed to be CMA. MBS or ABS where

less than half of the dollar amount of the
assets underlying each of the securities
meet the targeting requirements of this
provision would not be considered to
primarily benefit targeted areas or
households with a targeted income level
as required under § 940.3(e)(1).

The Banks are encouraged to invest in
MBS and ABS backed by assets
consisting of whole loans and loan
participations that address financially
underserved income-targeted
households or area-targeted markets
identified by a Bank. Currently, there
are a number of financing opportunities
where the secondary market is not fully
developed and the Banks’ involvement
could facilitate the growth and liquidity
of loans provided to underserved
markets. There are many such types of
MBS and ABS where the majority of the
underlying assets are composed of loans
for households with targeted incomes or
loans in targeted areas, for example:
Single-family home purchase mortgages
that do not meet the underwriting
standards of the secondary market
Government Sponsored Enterprises
(GSEs); mortgages on owner-occupied
two- to four-unit homes; home equity
conversion (reverse) mortgages; single-
family rehabilitation or combination
acquisition/rehabilitation loans; home
purchase loans for households with
incomes less than 80 percent of area
median income in areas where GSE
purchases are less than the proportion
of loans made to such households in
those areas; loans of less than $3 million
for the acquisition, construction or
rehabilitation of small multifamily
buildings; homeowner and rental
property loans on tribal lands;
community facility and economic
development loans in low-income
census tracts or rural areas; and
economic development and housing
loans originated by nonprofit
organizations.

Many commenters mentioned specific
programs, agencies, non-profit
organizations and other projects and
investments and requested confirmation
by the Finance Board that each was a
type of targeted investment that could
qualify as CMA under § 940.3(e). The
elements to be considered under that
section can in some cases be known
only with respect to a specific
investment. While it is impossible to list
every type of investment that might
qualify as CMA under § 940.3(e), there
are several types of investment that
would clearly qualify as CMA in most
circumstances, such as investments in:
Community Development Venture
Capital Funds; SBIC “fund-of-funds”;
and equity investments in
governmentally-aided economic
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development entities structured
similarly to SBICs, where the
investment primarily benefits low- or
moderate-income individuals or areas.
Section 940.3(e)(3) of the rule
(§ 940.3(a)(5)(ii) in the proposed rule)
requires that, to qualify as CMA, an
otherwise qualifying targeted
investment by a Bank must involve one
or more members or housing associates
in a manner, financial or otherwise, and
to a degree to be determined by the
Bank. One commenter opposed any
requirement that, to qualify as CMA, a
targeted investment must have the
direct financial involvement of one or
more members or housing associates
and recommended that the rule permit
a range of involvement from
sponsorship through financial
participation. Section 940.3(e)(3) does
not require direct financial participation
on the part of the member or housing
associate and, in fact, clearly allows the
Bank itself to determine the extent and
nature of its involvement with its
member or housing associate.
Accordingly, the Finance Board believes
that, as worded, the rule allows for
levels of member or housing associate
involvement from sponsorship through
financial participation.

5. SBIC Investments—§ 940.3(g)

Under § 940.3(g) of the final rule,
SBIC debentures, the short-term tranche
of SBIC securities and other debentures
guaranteed by the Small Business
Administration (SBA) under Title III of
the Small Business Act of 1958 are
considered to be CMA. Under the
proposed rule, this provision (which
appeared at § 940.3(a)(7)) would have
defined only the short-term tranche of
SBIC securities as CMA. Two
commenters (a Bank and the SBA) asked
the Finance Board to broaden the
provision to include all securities
insured by the SBA under Title III of the
Small Business Act, in order to provide
needed funding for SBICs and to
accommodate new programs that the
Bank and the SBA are pursuing. In the
final rule, the Finance Board has
expanded the provision to encompass
the investments that the Bank has
proposed to make and other similar
SBA-guaranteed debt investments.
SBIC-related equity investments would
not count as CMA under this provision,
but could qualify under § 940.3(f).

B. Acquired Member Assets—Part 955

Part 955 of the final rule addresses
AMA—that is, whole loans and certain
interests in whole loans that a Bank may
acquire from or through its members or
housing associates in a transaction that
is in purpose and economic substance

functionally equivalent to the business
of making advances in that: (1) It allows
the member or housing associate to use
its eligible assets to access liquidity for
further mission-related lending; and (2)
all, or a material portion of, the credit
risk attached to the assets is being borne
by the member or housing associate.

1. Three-Part Test—§ 955.2

Section 955.2 of the final rule sets
forth a three-part test for determining
whether an asset may qualify as AMA.
As adopted, it is substantially similar
the proposal, except for one change
relating to state or local housing finance
agency (HFA) bonds. This section
provides that AMA must be: (a) Whole
loans or certain interests in whole loans;
(b) originated or held for a valid
business purpose by a member or
housing associate, and acquired from a
member, housing associate, or another
Bank; and (c) structured such that a
member or housing associate is
responsible for a significant portion of
the credit risk of the investment and
otherwise in compliance with § 955.3.

Two commenters opposed the
requirement of proposed § 955.2(a)(1)(i)
prohibiting the purchase of single-
family mortgages where the loan
amount exceeds the conforming loan
limits established for Fannie Mae and
Freddie Mac. See 12 U.S.C. 1717(b)(2).
One commenter noted that this
limitation would prevent the Bank from
fully serving its mission. The second
commenter requested relief from the
loan limit specifically for “Difficult
Development Areas,” where housing
costs are a significant burden relative to
other areas in the region.

The Finance Board considered these
comments and decided to maintain the
prohibition on the purchase of single-
family mortgages where the loan
amount exceeds the conforming loan
limit. This provision is intended to
prohibit the acquisition of “jumbo”
loans. Additionally, the Finance Board’s
intent is to create a level playing field
among the Banks, Fannie Mae and
Freddie Mac with respect to the types of
loans eligible for purchase.

At the request of one commenter, the
Finance Board here clarifies that, under
§955.2(a)(1), a Bank may acquire
certificates representing interests in
whole loans as AMA only if: (1) The
certificates are rated by an NRSRO to
meet the credit enhancement
requirement of § 955.3; (2) the
certificates are issued following the
execution of, and for the purpose of
implementing an agreement between
and initiated by the Bank and a Bank
System member or housing associate to
share risks in compliance with the

requirements of § 955.3(b); and (3) the
initiating Bank or Banks acquire
substantially all of the certificates. It is
the Finance Board’s view that, in such

a case, the use of a third party to
securitize the whole loans would merely
represent a vehicle to invest in certain
types of AMA under more favorable
terms and should therefore be permitted
under the rule. However, if the
certificates have been created as a
security initially available to investors
generally, they will not be considered to
qualify as “whole loans” under

§ 955.2(a)(1).

Three commenters addressed the
requirements of § 955.2, as applied to
the acquisition of HFA bonds. All of the
commenters were opposed to the
proposed rule’s treatment of HFA bonds
to varying degrees. Of primary concern
was the ‘“member or housing associate
nexus”’ requirement set forth in
§955.2(b). The commenters were
generally more concerned with whether
HFA bonds could qualify as CMA under
§940.3, than with the status of such
bonds under the AMA provisions of part
955.

One commenter stated that HFA
bonds should qualify as CMA whether
or not the Bank purchased the bond
from an housing associate of the Bank,
or was granted permission by another
Bank to purchase such bonds in its
district. The commenter believes that
this restriction has the potential to
increase interest rates on taxable
securities issued by HFAs by decreasing
the competition for purchase of such
securities. The commenter further noted
that some Banks may be unwilling to
grant permission to deal with HFAs in
their district and, even where Banks are
so willing, the cost of crafting a
transaction would be onerous and
unnecessary.

Another commenter noted that
constraining the Banks to acquire HFA
bonds from out-of-district housing
associates only if the Bank has an
agreement with the housing associate’s
District Bank granting permission to
make such an acquisition is
inappropriate and could cause
transactions with housing associates to
take place at non-market-clearing prices.
The final commenter noted that costs
and time would be reduced and HFAs
would be able to access a pool of funds
to provide low-interest loans for
affordable housing if HFAs could
privately place bonds, using the
agencies’ investment grade stand alone
rating. The commenter further stated
that it would be helpful if the rule
would provide a clear description of the
criteria applicable to HFAs to engage in
selling bonds to Banks, in joint lending
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arrangements, in shared risk and credit
enhancement programs for affordable
housing properties, and in programs
with member banks and through Banks
directly.

The Finance Board considered the
comments received and has, for HFA
bonds only, modified the requirement
that the bonds may be acquired from
out-of-district housing associates only
with the permission of the Bank in
whose district the HFA 1is located (local
Bank). Instead the final rule requires
that the HFA first give the local Bank a
right-of-first-refusal to purchase, or
negotiate the terms of, a particular bond
issue. If the local Bank refuses, or does
not respond within three days, the HFA
may then offer the bonds to an out-of-
district Bank. This has been done in
order to preserve the integrity of the
Bank Districts, while at the same time
preventing any one Bank from denying
an HFA in its District financing that
another Bank is willing to provide.

At any rate, under final § § 956.2(f)
and 956.3(a)(4)(iii) Banks retain their
existing authority to invest in AA-rated
HFA bonds regardless of the District in
which the issuer is located. However,
HFA bonds that are acquired under Part
956 only and that do not meet the AMA
requirements of § 955.2 do not qualify as
CMA.

2. Required AMA Credit Risk-Sharing
Structure—§ 955.3

Section 955.3 elaborates upon the
credit risk-sharing requirement that is
the third part of the AMA test set forth
in § 955.2. The risk-sharing
requirements of § 955.3 are based on
risk-sharing structures that have evolved
during the three-and-one-half years that
the AMA pilots have been in operation.
Though somewhat detailed, the credit
risk-sharing requirements of § 955.3 are
intended to produce a simple result: a
recourse model for capital markets
participation in the mortgage business
that overcomes the traditional problems
with the capital treatment on recourse
transactions for financial institutions
and results in a reasonable capital
charge for the participating member or
housing associate.

Although the credit risk of mortgage
loans is typically low, it is still
important to find the most economical
way to manage that risk. The Finance
Board believes that the recourse model,
under which the seller of a mortgage
retains all or part of the credit risk, is
a more economically efficient system for
bringing the benefits of the capital
markets to the mortgage industry. Under
the recourse model, entities that
underwrite the loans benefit from good
underwriting and therefore are

economically disciplined to reduce
credit risk. In contrast to the insurance-
based secondary market model, under
which Fannie Mae and Freddie Mac are
paid a premium to insure against credit
losses, the recourse model allows an
originator to take on more credit risk (so
long as that risk is adequately
capitalized) and to profit from
successful management of that credit
risk. Thus, credit risk is dispersed
among the many potential originators in
the Bank System, and even further
dispersed through the permitted
insurance and credit derivative
structures.

Section 955.3 differs from the
proposed rule in several respects. These
changes generally provide additional
clarification and do not represent a
change in the Finance Board’s intent
regarding AMA activities. In some
sections additional requirements have
been specified to ensure safe and sound
operations.

In general, § 955.3 enables the Bank
and the member to take best advantage
of their core competencies by: (1)
Requiring the member to bear most of
the economic cost and the management
burden associated with lowering the
credit risk of AMA assets to levels
comparable with investment grade rates
securities; thus (2) leaving the Bank
with AMA assets that have a risk profile
similar to the securities that have
historically been a normal part of Bank
operations.

Under § 955.3(a), a Bank is required to
determine, for each AMA product, the
total credit enhancement needed to
enhance an AMA asset or pool of assets
to a credit quality that is equivalent to
that of an instrument having at least the
fourth highest credit rating from an
NRSRO, or the credit enhancement
associated with such other rating
equivalent above the lowest investment
grade that the Bank may choose. It
further requires that the determination
be made using a methodology that is
confirmed in writing by an NRSRO to be
comparable to a methodology that the
NRSRO would use in determining credit
enhancement levels when conducting a
rating review of the asset or pool of
assets in a securitization transaction. In
addition, this determination must be
made at the earlier of 270 days from the
date of the Bank’s acquisition of the first
loan in a pool, or the date at which the
amount of a pool’s assets reaches $100
million.

The portion of § 955.3(a) regarding the
confirmation by NRSROs combines
§§955.3(a)(1)(ii) and 955.3(a)(2) of the
proposed rule. The NRSRO’s
confirmation of the method used to
determine the required credit

enhancement ensures that the Bank’s
estimates of credit ratings are reasonably
accurate. However, the Finance Board
acknowledges that an NRSRO
conducting a formal rating of an asset or
pool of assets may take into account
qualitative factors that may not be
considered by a theoretical model.
Hence, the estimate of the credit
enhancement requirement by a Bank
would not be required to be identical to
that determined by an NRSRO, but
should produce roughly the equivalent
rating, or equivalent ratings on average,
to a formal rating review of the assets or
pools of assets.

The NRSRO confirmations required
by this part help ensure that AMA assets
have risk and return characteristics that
are more transparent, because of their
similarity to rated instruments, than if
the Banks simply accepted assets with
unspecified levels of credit risk, or with
credit risk measures that did not map to
publicly available rating categories.
Finance Board discussions with
NRSROs indicate that it will be possible
to obtain confirmations that give the
Finance Board reasonable assurance
regarding the soundness of the approach
used to estimate the credit risk of AMA
assets.

By specifying that the credit
enhancement requirement be
determined at the earlier of 270 days
from the date of the Bank’s acquisition
of the first loan in a pool, or the date
at which the amount of a pool’s assets
reaches $100 million, the rule ensures
that large volumes of AMA assets
cannot be acquired without a
determination of their credit quality.
This requirement did not appear in the
proposed rule and was added to address
the safety and soundness concerns that
could arise if the credit enhancement
determination were not performed on
large pools that were formed over
extended periods of time. However, the
specified period in which the
determination may be made still allows
Banks latitude to assemble AMA assets
in sufficient quantity to achieve and
measure the benefit of diversification.

The rule no longer includes the text
of proposed § 955.3(a)(1)(i), which
specifically required the Bank to
determine, at the time of acquisition of
member assets, the expected credit
losses on the asset or pool of assets
using a method confirmed by a NRSRO.
However, this determination likely still
must be made to comply with
§955.3(b)(2)(ii), regarding the member’s
incentive to reduce actual credit losses.

Seven comments were received
regarding the impact of geographic
concentration and pool size on the
calculation of the credit risk
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requirement and the resulting impact on
small originators. These two
diversification factors are taken into
account by the NRSROs and the credit
rating software that would be used to
comply with § 955.3(a). Such software is
likely to indicate substantially higher
credit enhancement requirements for
loan pools provided by smaller
originators because the marketplace for
such originators does not allow them to
produce large numbers of
geographically dispersed loans. The
commenters proposed that the portion
of credit enhancement requirements
attributable to the lack of diversification
not be included in determining
compliance with § 955.3(a) for small
members because such members could
incur higher capital charges from the
significantly higher credit enhancement
requirements.

The Finance Board believes that such
an approach would be detrimental to
the safety and soundness of the
acquiring Bank because the credit risk
associated with the lack of
diversification is a real risk that must be
accounted for and managed. However,
the Banks are not precluded from
proposing a credit enhancement
structure that appropriately manages the
risk associated with the two
diversification factors as confirmed by
an NRSRO. In addition, 955.3(b)(1)(iii)
of this rule now includes a provision
allowing a narrow form of pool
insurance, discussed more fully below,
as one means for the Banks to address
this issue.

A comment was also received
advocating that § 955.3(a) should allow
the recalculation of the amount of the
credit enhancement on AMA pools
some period of time after the
establishment of the pool for the
purpose of reducing the amount if such
a reduction were found to be
appropriate. The rule does not restrict
the Bank from performing such
recalculation. However, the timing of
recalculations and any actions taken by
the Bank to apply such new estimates of
credit enhancements must be deemed
appropriate, a priori, in writing, by an
NRSRO.

Under § 955.3(b) of the final rule, the
member must provide an enhancement
to the credit quality of the prospective
AMA asset that is sufficient to raise the
credit quality of the asset to be
comparable with a rated investment
grade instrument. The final rule is
similar to the provisions of § 955.3(b)(2)
of the proposed rule that address the
total amount of the credit enhancement.
Under final § 955.3(b), the member must
provide and bear the economic cost of
the required amount of the credit

enhancement. The amount of the credit
enhancement must cover losses from the
first dollar up to at least the coverage of
an equivalent rated investment grade
instrument and must be designed to
extend for the life of the asset or pool
of assets. The requirement that the
amount of the credit enhancement
extend for the life of the asset or pool
of assets is intended to exclude, for
example, structures that would comply
with the credit rating requirement in the
first year, but would then scale back the
amount of the member’s credit
enhancement enough in future years so
that the pool no longer meets the credit
rating requirement. Furthermore,
although the Bank may provide loan
loss reserves for AMA assets, unless it
can be demonstrated that, in substance,
the economic cost of such reserves is
borne by the member, such reserves
would not be included in the credit
enhancement for the purpose of
determining compliance with this
section. However, Bank reserves can be
included in calculating the risk-based
capital requirement associated with the
asset.

Section 955.3(b) does not specify the
form of the credit enhancement, only
that it must be provided by the member
subject to some limitations. By allowing
flexibility in the form of the credit
enhancement structure, the Banks can
pursue alternative structures that meet
member needs while providing the best
overall return on the AMA activity.

Specifically, § 955.3(b)(1)(i) has been
added to the final rule to authorize an
insurance affiliate of the member to
hold a portion of the credit
enhancement obligation, to
accommodate corporate structures
common to some members that allow
the credit enhancement obligation to be
held by an entity that incurs a lower
capital charge than the member. Also,
§955.3(b)(1)(ii), which replaces
§955.3(b)(ii)(2)(B)(3) of the proposed
rule, allows loan-level insurance as a
part of the credit enhancement but
requires that the insurer be rated not
lower than the second highest rating
category. However, both of these
insurance provisions are subject to the
same limitation, which is contained in
both §§955.3(b)(1)(i) and
955.3(b)(1)(ii)(B). The limitation
requires that any insurance, regardless
of the source, only absorb losses that
remain after the member has
economically absorbed all losses
associated with the economic incentives
described in § 955.3(b)(2). This
limitation was added to ensure that
members retain an ongoing economic
interest in the actual credit losses of the
asset even though much of the overall

exposure to credit losses might be
covered through an insurance
arrangement.

Section 955.3(b)(1)(iii)(A) allows
pool-level insurance as part of the credit
enhancement subject to two limitations.
This provision was added to the rule to
permit a member to help offset the very
high credit enhancement requirements
that may be incurred by members that
are unable to produce asset pools with
sufficient pool size and geographic
diversity. However, pool insurance may
be used for the sole purpose of allowing
groups of members, that would
otherwise have to manage financially
impractical credit enhancement
requirements arising from a lack of
diversification, to offset only that
portion of the requirement that arises
from a lack of diversification. Section
955.3(b)(1)(iii)(B) further requires that
such pool insurance must only cover
loss exposure that arises after all other
credit support structures have been
exhausted.

Section 955.3(b)(1)(iv) incorporates
and clarifies § 955.3(b)(2)(ii)(B)(2) of the
proposed rule by allowing a member to
contract with another member or
housing associate in the Bank’s district
or in another Bank’s district, pursuant to
an arrangement with that Bank, to
provide a contractual enhancement or
undertaking against losses to the Bank
in return for some compensation.

Section 955.3(b)(2) of the final rule
has been revised from proposed
§955.3(b)(2)(i) and (ii) regarding the
member’s incentive to reduce actual
credit losses. Taken together,
§955.3(b)(2)(i) and (ii) provide that the
member must bear the direct economic
consequences of actual credit losses in
an amount at least equal to expected
losses and positioned in the credit
enhancement structure no later than
immediately after expected losses (and
also before any loan-level or pool
insurance, as required b
§§ 955.3(b)(1)(ii)(B) and (iii)(B)). This
design requirement for the credit
enhancement structure is intended to
ensure that the member retains an
economic incentive to reduce actual
losses that is both material in amount
and early enough in the structure to be
meaningful to the member.

“Expected losses” are defined in
§955.1 as losses on the underlying
assets expected under prevailing
economic conditions—i.e., the base loss
scenario—as estimated at the time the
credit enhancement requirement was
determined under § 955.3(a). Expected
losses may be calculated as the mean of
the losses associated with economic
conditions represented by the sixth
ratings category (e.g. single-B)
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determined by computer rating models
that map to NRSRO ratings.

Recognizing that advantages exist
under each structure, the Finance Board
is giving the Banks the flexibility to
offer products or programs under either
of the structures. However, any
combination that removes the incentive
to reduce actual credit losses is
prohibited.

The economic responsibility of the
expected credit losses may be borne by
the member or housing associate in a
variety of ways. For instance, under the
product developed by the Federal Home
Loan Bank of Chicago known as MPF
1009, a Bank establishes an account to
absorb credit losses. As the Bank incurs
losses, it is reimbursed by the member
through the reduction of credit
enhancement fees paid to the member
by the Bank. Essentially, the fees paid
to the member are contingent upon the
performance of the asset.

The Finance Board has determined
that the amount represented by
expected credit losses is typically of
sufficient size that members or housing
associates, when responsible for such
losses, have incentive to seek ways to
achieve better than expected
performance. In the case of acquiring
mortgage loans, by requiring that the
member or housing associate bear direct
economic responsibility for such an
amount, position early in the structure,
a system of risk and reward is
established that is based on the core
competencies of the participating
institutions. Since member financial
institutions are most knowledgeable
regarding their local housing markets,
this structure allows members the
opportunity to benefit from their
expertise in underwriting mortgage
loans in their communities. The credit
risk sharing structure is based on the
concept that different institutions have
different capacities. The Banks are
capital market specialists, with the
ability to bear market risks well, while
depository institutions are experts in
credit risk evaluation since they know
their communities best. Therefore, by
establishing a structure where the
member or housing associate from
which the Bank acquired the asset or
pool of assets bears economic
responsibility for the amount of the
expected credit losses, members or
housing associates are rewarded for
their credit risk management expertise.

Regardless of how credit loss coverage
is allocated, the economic cost of
expected credit losses must be borne by
the member or housing associate from
which the Bank acquired the asset or
pool of assets. In the case of an FHA-
insured loan, the loan would meet the

risk-sharing requirements since it is
insured by the government; however,
the member or housing associate would
have to bear the economic responsibility
of all unreimbursed servicing expenses,
up to the amount of expected losses on
the loan or loan pool. In the case of HFA
bonds, the Banks are only permitted to
purchase bonds that have been assigned
a credit rating of at least investment
grade, and that rating cannot be
achieved unless the housing associate
selling the bonds has somehow credit
enhanced the underlying loans in an
amount sufficient to earn the credit
rating. In particular, HFA bonds are
usually rated in at least the third highest
credit rating category based on the fact
that the bonds are backed by FHA-
insured, VA-guaranteed or private
mortgage insurance (PMI)-insured
whole loans. In many cases the bonds
are backed by loans securitized by the
Government National Mortgage
Association (Ginnie Mae), Fannie Mae
or Freddie Mac and are rated in the
highest credit rating category.
Additional bondholder protections
frequently include mortgage reserve
funds.

Section 955.3(b)(3) of the final rule
adds a provision requiring the member’s
credit enhancement obligation to be
fully secured. This provision was added
to address the concern that the Bank
might be exposed to credit risk if the
member were not able to comply with
its contractual credit enhancement
obligation. This provision requires that
the member’s credit enhancement
obligation must be secured in parallel
with the requirement for advances to
members under part 950.

Section 955.3(b)(4) requires the Bank
to obtain written confirmation from an
NRSRO regarding the sufficiency of the
credit enhancement. This section
generally expands and clarifies
§955.3(b) of the proposed rule. The rule
clarifies that the confirmation must be
satisfactory to the Finance Board and
must be based on the underlying
economic terms of the credit
enhancement structure as represented
by the Bank for each AMA product. This
confirmation may be provided in two
forms. Section 955.3(b)(4)(i) allows the
NRSRO to verify that the level of credit
enhancement provided by the member
or housing associate is generally
sufficient to enhance the asset or pool
of assets to a credit quality that is
equivalent to that of an instrument
having the fourth highest credit rating
from an NRSRO, or such higher rating
as the Bank may require. In this case the
NRSRO is, in essence, describing the
value of the credit enhancement

structure hypothetically for the purpose
of determining a credit rating.

Section 955.3(b)(4)(ii) allows that the
NRSRO may confirm that the
methodology used by the Bank for
estimating the level of credit
enhancement provided by the member
or housing associate is in accordance
with the practices established by the
NRSRO. In this approach the NRSRO
does not provide the value of the credit
enhancement but rather indicates
whether the Bank is estimating the
value of the credit enhancement
structure in a way that is comparable to
the methodology used by the NRSRO in
determining the sufficiency of credit
enhancements.

Section 955.3(c), regarding the timing
of NRSRO confirmations, was added to
the rule to ensure that the confirmations
are received on a timely basis for
already-established programs. It requires
that ongoing AMA programs shall
acquire these confirmations within 90
days of the effective date of this rule.
This provision was added because
established AMA programs have
acquired large portfolios even as of the
date of the proposed rule.

Two comments were received
advocating that certain mortgage
financing instruments, if backed by
member loans, should be included
within the general definition of AMA
assets. One of the comments specifically
discussed securitized structures in
which the Bank would acquire an
investment grade senior portion and the
member would retain the credit support
tranches necessary to support the
investment grade tranches. A Bank
would not be in compliance with part
955 if it the transaction were merely a
capital markets purchase of senior
tranches resulting from securitizations
of this type. However, it is expected that
such structures would meet the
requirements of part 955 if the structure
were implemented through a Bank’s
AMA program using assets that conform
with the AMA requirements that were
previously held by the member for a
valid business purpose. In this regard,
the structure contemplated by the
comment is similar to a “sequential”
loan participation program previously
approved by the Finance Board. The fact
that such a structure might include
rated subordinate credit tranches would
not constitute non-compliance with part
955 as long as the structure were
arranged cooperatively with the Bank
and the member bore the risk of holding
or selling the credit support tranches.

Six comments were received
advocating a provision in part 955 that
would give members participating in
AMA programs the ability to transfer
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credit enhancement obligations and the
servicing of AMA loans to other
members in the same or other Bank
districts. The final rule does not
explicitly address, nor does it restrict,
such transfers, though they may only be
undertaken with the concurrence of the
Bank of which the transferee is a
member. In addition, such transfers
must be accompanied by a similar
undertaking by the transferee of the
incentive requirements in § 955.3(b)(2).
Finally, the credit enhancement
obligations must be secured according
to the same requirements that apply to
advances pursuant to part 950.

3. AMA Reporting Requirements—
§955.4

A total of 24 comment letters were
received regarding the AMA reporting
requirements set forth in § 955.4 of the
rule, and in appendices A and B to part
955. Eighteen of the comments, while
not opposed to reporting requirements
in general, were opposed to certain
aspects of the requirements. Six
commenters supported all of the
reporting requirements.

In general, the commenters that stated
some opposition to the reporting
requirements were most concerned with
the burden of requiring data elements in
addition to those already required by
the Department of Housing and Urban
and Development (HUD) and Office of
Federal Housing Enterprise Office
(OFHEQ) of Fannie Mae and Freddie
Mac. The commenters noted that any
data elements in excess of what was
already required of members selling
loans to Fannie Mae and Freddie Mac
would require expensive computer
programming and procedural changes. It
was further noted that any such changes
required to be made to members’
systems would make AMA programs
less attractive in the marketplace. Some
commenters also objected to the lack of
a transition period within which the
Banks would be required to begin
reporting to the Finance Board.

Some commenters were supportive of
the reporting requirements in the
proposal. These commenters generally
were in favor of collecting of
“prepayment penalty”’ data on single-
family mortgages, noting that predatory
lending is a problem in the U.S. and the
collection of prepayment penalty data
will help prevent the Banks from
engaging in anti-borrower activities.
One commenter stated that the data
elements submitted by the Banks to the
Finance Board should be made publicly
available and that the Finance Board
should consider mandating reporting
requirements on all CMA activities.
Another commenter supporting the

reporting requirements suggested
additional data elements to be collected.

The Finance Board has considered the
comments received regarding reporting
requirements and has made a number of
revisions to the final rule in response.
In the proposed rule, the Finance Board
based its list of data elements on HUD’s
and OFHEQ'’s requirements of Fannie
Mae and Freddie Mac. In addition to the
data elements required by HUD and
OFHEO for single-family and
multifamily mortgage loans, the Finance
Board included a total of ten additional
data elements to the two lists. Six of
these data elements, “originating lender
institution,” “originating lender city”
and “originating lender state”” for both
single-family and multifamily
acquisitions, are not regularly reported
to Fannie Mae and Freddie Mac by
financial institutions selling loans.
Given the comments received, the
Finance Board has decided it would be
too burdensome to require the members
to provide this data to the Banks and
has eliminated these data elements from
both the single-family and multifamily
data element lists in the rule
(Appendices A and B). The Finance
Board’s original intent was to use this
information to monitor compliance with
the valid business purpose requirement
set forth in § 955.2(b)(1)(ii). The Finance
Board has determined that the cost
burden on members and housing
associates would exceed the benefits of
collecting such data on a System-wide
and regular basis.

The additional four items not reported
to HUD or OFHEO include, “front-end
ratio,” “back-end ratio,” “self-
employment indicator,” and
“prepayment penalties.” Although not
reported to either HUD or OFHEO,
financial institutions selling loans to
Fannie Mae and Freddie Mac currently
report front-end ratio, back-end ratio,
and self-employment indicator to the
GSEs. The prepayment penalties data
element is currently reported by Fannie
Mae and Freddie Mac to OFHEO for
multifamily loans. Although not
reported by Fannie Mae and Freddie
Mac for single-family loans, prepayment
penalties for single-family loans have
become more prevalent in the
marketplace.

Upon consideration, the Finance
Board has determined that the
collection of the four above-mentioned
data elements does not cause undue
burden on members and is necessary to
evaluate the risk of the loans acquired
under AMA programs. Therefore, these
four items will remain on the list of
required data elements for reporting
purposes.

The Finance Board has added three
data elements to the single-family and
multifamily lists published in the
proposed rules. These items are “owner-
occupied” on the single-family list and
“construction loan” and “‘total number
of units” on the multifamily list. All
three of these data elements are reported
by Fannie Mae and Freddie Mac to
HUD, but were inadvertently omitted
from the proposed rule.

In addition to the changes made to the
data elements by the Finance Board, the
Finance Board has specified in the final
rule the date on which Banks must
begin to collect and report information
to the Finance Board. The Banks must
begin collecting from their members the
required information on loans acquired
as of January 1, 2001. By allowing this
transition period, the Finance Board is
providing the Banks ample time to
design and implement the systems
necessary for this type of data
collection. The first mortgage report the
Banks must submit to the Finance Board
will be due no later than May 31, 2001,
which is 60 days after the end of the
first quarter.

4. Risk-Based Capital Requirements for
AMA—§955.6

Section 955.6(a) of the rule sets forth
capital requirements for AMA that shall
apply until the Finance Board’s new
capital rule is finalized later in 2000. In
the proposed rule, the provision would
have required each Bank to hold
retained earnings plus specific loan loss
reserves as support for the credit risk of
all AMA estimated by the Bank to be
below the second highest credit rating,
in an amount equal to or greater than:
the outstanding balance of the assets or
pools of assets times a factor associated
with the credit rating of the assets or
pools of assets as determined by the
Finance Board. In the final rule, the
reference to specific loan loss has been
changed to refer to “‘general” loan loss
reserves, as was originally intended and
a table has been added setting forth the
factors applying to single-family AMA.

The Finance Board received three
comments regarding the proposed risk-
based capital requirement, all of which
were opposed in varying degrees to the
provision. One of the comments noted
that the proposed rule, because it stated
that the amount of retained earnings the
Banks would be required to hold would
be ““as determined by the Finance
Board,” provided little real guidance
and made it difficult for the Banks to
comply in an effective manner. Another
commenter suggested that the Finance
Board’s risk-based capital requirements
were overly complex since they were
included in separate regulations. The
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commenter further noted that loan-loss
reserves established under GAAP
should be deducted from risk-based
capital.

After considering the comments, the
Finance Board has included in final
§ 955.6(a) a table stipulating the
percentage applicable to the on-balance
sheet equivalent value of single-family
AMA rated below the second highest
rating category. The percentages
included in the table for the third
through sixth categories take into
account the difference, in a sample of
AMA assets, between the credit
enhancement requirement for these
grades and the second highest
investment grade with a base
requirement of 100 percent for pools
below the sixth highest investment
grade. The sample of AMA assets used
to produce these percentages is thought
to be representative of the general level
of credit risk in AMA. The percentage
in the table for AMA with credit quality
below the sixth national grade coincides
with the requirement that all AMA have
credit quality estimated to be equal to or
better than similar investment grade
instruments. The Finance Board may
adjust this requirement going forward if
there is information indicating that
higher or lower percentages are
necessary.

The percentages in table differ from
those set forth in the table for single-
family mortgage loans contained in the
proposed capital regulation. At this
time, while the Bank System is still
largely subject to the restrictive safety
and soundness parameters of the FMP,
the Banks will not be required to hold
capital against AMA that have a
putative rating (calculated in
accordance with the requirements of
§ 955.3) in the second highest credit
rating category or higher.
Correspondingly, the factors listed for
AMA having a rating below the second
highest credit rating category are
intended to result in a Bank’s entire
AMA portfolio having the same risk of
uncapitalized loss as an instrument
rated in at least the second highest
credit rating category. Thus, the interim
risk-based capital requirement for AMA
has been calibrated to be consistent with
the risk management regime now in
place under the FMP. Once the Finance
Board’s new capital regulations are in
place, banks will need to hold risk
based capital against all assets,
including those rated in the second
highest category or higher, but in
amounts determined on a different basis
than that reflected in § 955.6(a).

The Finance Board also modified the
provision for risk-based capital
requirements for AMA by adding

§955.6(b), which requires that, for risk-
based capital purposes, each Bank shall
recalculate the estimated credit rating of
a pool of AMA if there is evidence that

a decline in the credit quality of the may
have occurred. This provision was
added to ensure that any downgrade in
credit status of a pool would be
reflected in the risk-based capital
charge.

5. Removal of Pilot Status of AMA
Programs

A total of 13 comments were received
regarding the pilot status of the AMA
programs. Eleven commenters were in
favor of removing the pilot status and
two commenters were opposed.

In general, the commenters in favor of
converting the AMA programs from
pilot to permanent status noted the
success of the current MPF program in
terms of Bank and member cooperation,
allocation of risk, and safety and
soundness. It was noted that the AMA
cap of $9 billion needed to be lifted so
that AMA programs could provide
further benefits to members and
consumers. It was also noted that pilot
status of the AMA program creates
unnecessary concern and uncertainty
about the Banks’ ability to fulfill its
obligations.

Two commenters opposed the
removal of the pilot status on AMA
programs. One commenter noted that
the Finance Board should defer any
action on the cap until the changes to
the Banks’ capital structures mandated
by the Modernization Act are put into
place. The second commenter noted that
the cap on AMA programs should not be
removed since the performance of the
MPF program has not been fully
evaluated.

The Finance Board considered the
comments received on the removal of
the pilot status of these programs and
determined that existing AMA programs
had, in their pilots stages, proved to be
a safe and sound investment for the
Banks, as well as a valuable, alternative
means for its members and housing
associates to sell loans to the secondary
market. Accordingly, the Finance Board
finds it appropriate to authorize AMA
programs on a permanent basis and to
ensure the safety and soundness of these
programs through appropriate risk-
based capital, collateral and credit-risk
sharing requirements, as well as through
thorough supervisory examinations.

6. Effect of New Business Activities
Requirement of Part 980 on AMA

Section 955.2 of the rule makes all
Bank AMA activities subject to the
“new business activity” requirements of
part 980 of the Finance Board’s

regulations. Part 980 is being finalized
as part of the Finance Board’s rule on
advances collateral, which was
approved at the Board of Directors
meeting of June 29, 2000. Thereunder,
Banks are required to provide 60 days
notice to the Finance Board before
undertaking any new business activity
(defined in §980.1). To the extent that
an AMA transaction involves
acquisition of a new class of asset, new
types of risk or risk structures, or new
types of operations, Banks will need to
follow the notice procedures set out in
part 980 before proceeding. It is
anticipated that new AMA products will
almost always be new business
activities for purposes of part 980. In
addition, new classes of transactions
engaged in under existing AMA
programs may also be new business
activities, and thus subject to part 980,
if they expose the Bank to new loans
types, risks, or operations.

The Finance Board received eight
comments on the 60-day approval
period for new business activities. All
commenters found the approval period
was to be lengthy and thought it would
hinder product innovation and
development. However, the Finance
Board believes that this requirement is
most needed as a safety and soundness
measure where, as with AMA, the Banks
will be taking part in transactions with
which they have little past experience.

7. Predatory Lending

On June 20, 2000, HUD and the
Department of Treasury released a
report entitled “Curbing Predatory
Home Mortgage Lending—A Joint
Report” that describes the damaging
impact predatory lending practices have
on individuals and whole
neighborhoods. Predatory lending
practices include loan flipping
(refinancing borrowers’ loans repeatedly
in a short period of time), excessive fees,
financing single premium credit life
insurance products in the mortgage,
lending without regard to the borrower’s
ability to repay, and outright fraud.

The report included
recommendations for actions that the
Finance Board, working to assure
consistency with any requirements that
HUD will impose on Fannie Mae and
Freddie Mac, could apply to the Federal
Home Loan Banks to help end predatory
lending. Specifically, the Finance Board
could prohibit purchases of high cost
mortgages with excessive fees,
prepayment penalties (except in
circumstances that benefit the borrower,
where the terms are fully disclosed, and
alternative options are offered), and
prepaid single-premium credit life
insurance products, as well as
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mortgages from a seller/servicer that
fails to document monthly that it is
submitting payment information to a
credit bureau.

Six commenters to the proposed rule
recommended that the Finance Board
consider prohibitions on the purchase
or funding of predatory loans, or that
certain information be added to the
reporting requirements for AMA so the
Finance Board could determine whether
AMA included predatory loans.

On June 26, 2000, the Federal Home
Loan Banks of Chicago, Atlanta, Boston,
Dallas, Des Moines, Indianapolis, New
York, Pittsburgh, and Topeka
voluntarily agreed to adopt guidelines
pertaining to predatory lending, which
will be consistent with the relevant
secondary market guidelines. In
particular, these guidelines will focus
on not purchasing or funding loans
through the MPF Program that meet the
characteristics of a high cost mortgage
under the Home Owners’ Equity
Protection Act of 1994.

The Finance Board anticipates that in
a future rulemaking it, working closely
with HUD as it develops regulatory
requirements for Fannie Mae and
Freddie Mac, will propose for public
comment parallel requirements for the
AMA and Bank debt investments to
assure that they will not include
predatory loans or contribute to
predatory lending practices.

C. Investments—Part 956

Part 956 of the final rule governs Bank
investments. Along with the advances,
AMA and standby letter of credit
regulations (parts 950, 955 and 961,
respectively), part 956 provides the
authority necessary for the Banks to
carry out several of the core mission
activities listed in § 940.3. The final
provision remains largely unchanged
from the that in the proposed rule.
However, three modifications have been
made.

First, the investment authorization set
forth in § 956.2 has been amended to
make explicit that, except for those
provisions in the FMP that are directly
overridden by this proposed rule, all
provisions of the FMP will remain in
effect until expressly repealed by the
Finance Board. Accordingly, Bank
investment in agency and private MBS,
CMOs and REMICs and in asset-backed
securities secured by manufactured
housing or home equity loans would
continue to be limited to a total amount
equal to 300 percent of a Bank’s capital.
It is anticipated that the remaining
provisions of the FMP will be repealed,
or at least codified as regulations, at
such time as the Finance Board

promulgates a final rule on capital and
risk management.

Second, § 956.4(a)(4) has been
changed in the final rule so that targeted
investments described in § 940.3(e) of
the CMA regulation are exempted from
the list from the general prohibition on
Bank investment in whole loans or
interests in loans other than pursuant to
the AMA requirements. The omission of
this provision from the proposed rule
was merely an oversight. Its inclusion
ensures that targeted loan purchase
programs such as the Federal Home
Loan Bank of Atlanta’s AMPP will
qualify as CMA.

Finally, under proposed § 956.4, the
Banks must hold retained earnings plus
specific loan loss reserves as support for
the credit risk of all investments that are
not rated by an NRSRO, or are rated
below the second highest credit rating,
in an amount equal to or greater than
the outstanding balance of the
investments times a factor associated
with the credit rating of the investments
as determined by the Finance Board.
The Finance Board has clarified in the
final provision that the factor shall be
0.08 for unrated assets. It is expected
that this specific § 956.4 will be
superceded at the time that a final
capital rule is promulgated, to be
replaced by specific requirements set
forth in the capital regulation relating to
each credit rating category.

III. Regulatory Flexibility Act

The final rule applies only to the
Banks, which do not come within the
meaning of “small entities,” as defined
in the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, see id. at 605(b), the Finance
Board hereby certifies that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

IV. Paperwork Reduction Act

In the proposed rule, the Finance
Board inadvertently failed to include a
notice and request for comment
regarding the Paperwork Reduction Act
implications of the information
collection contained in § 955.4 of the
rule, described more fully in part II of
the SUPPLEMENTARY INFORMATION. That
notice and request for comment are
being provided here.

The data collected are intended to be
used to create a data base and reporting
infrastructure for monitoring the Banks’
risk management and achievement of
the public purpose of the residential
mortgage-related AMA programs.
Responses are required in order obtain
or retain a benefit. The Finance Board

will maintain the confidentiality of
information obtained from respondents
pursuant to the collection of
information as required by applicable
statute, regulation, and agency policy.
Books or records relating to this
collection of information must be
retained as provided in the regulation.

Likely respondents and/or
recordkeepers will be Banks,
institutions that are members or housing
associates of a Bank and the Finance
Board. Potential respondents are not
required to respond to the collection of
information unless the regulation
collecting the information displays a
currently valid control number assigned
by the OMB. See 44 U.S.C. 3512(a).

The estimated annual reporting and
recordkeeping hour burden is:

a. Number of respondents: 412.

b. Total annual responses: 1600.

Percentage of these responses
collected electronically: 75%.

c. Total annual hours requested:
38,880.

d. Current OMB inventory: n/a.

e. Difference: n/a.

The estimated annual reporting and
recordkeeping cost burden is:

a. Total annualized capital/startup
costs: $300,000.00.

b. Total annual costs (O&M): 0.

c. Total annualized cost requested:
$1,212,297.94.

d. Current OMB inventory: n/a.

e. Difference: n/a.

The Finance Board will accept written
comments concerning the accuracy of
the burden estimates and suggestions for
reducing the burden at the address
listed above.

The Finance Board submitted an
analysis of the information collection to
the Office of Management and Budget
(OMB) for review. Subsequent to
submitting the analysis to OMB, the
Finance Board decided to reduce the
level of reporting required in the final
rule and, therefore, has reduced the
estimated annual reporting and
recordkeeping hour and cost burden.
OMB assigned a control number, 3069—
0058, and temporarily approved the
information collection with an
expiration date of December 31, 2000.
Prior to the expiration of this temporary
approval, the Finance Board will again
submit the collection of information to
OMB for review, with the intent of
obtaining a full three-year approval and
will publish a final notice regarding the
information collection.

Comments regarding the proposed
collection of information may be
submitted in writing to the Office of
Information and Regulatory Affairs of
OMB, Attention: Desk Officer for
Federal Housing Finance Board,
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Washington, D.C. 20503 by September
15, 2000.

List of Subjects in 12 CFR Parts 900,
940, 950, 955 and 956

Community development, Credit,
Federal home loan banks, Housing,
Reporting and recordkeeping
requirements.

Accordingly, the Finance Board
hereby amends title 12, chapter IX, Code
of Federal Regulations, as follows:

PART 900—GENERAL DEFINITIONS

1. The authority citation for part 900
is revised to read as follows:

Authority: 12 U.S.C. 1422, 1422b(a)(1).

2. Amend §900.1 by adding, in
alphabetical order, definitions of the
term ‘“‘acquired member assets or AMA”’
and “NRSRO” to read as follows:

§900.1 Definitions applying to all
regulations.
* * * * *

Acquired member assets or AMA
means those assets that may be acquired
by a Bank under part 955 of this
chapter.

* * * * *

NRSRO means a credit rating
organization regarded as a Nationally
Recognized Statistical Rating
Organization by the Securities and

Exchange Commission.
* * * * *

PART 940—CORE MISSION
ACTIVITIES

3. The heading for part 940 is revised
to read as set forth above.

4. The authority citation for part 940
continues to read as follows:

Authority: 12 U.S.C. 1422a(a)(3), 1422b(a),
1430, 1430b, 1431.

5. In part 940, amend § 940.1 by
adding, in alphabetical order,
definitions of the terms “Financial
Management Policy (FMP)”, “low- or
moderate-income household”, “SBIC”,
and “Targeted income level” to read as
follows:

§940.1 Definitions.

* * * * *

Financial Management Policy (FMP)
has the meaning set forth in §956.1 of
this chapter.

SBIC means a small business
investment company formed pursuant
to 15 U.S.C. 681(d).

Targeted income level has the
meaning set forth in paragraphs (1) and
(2) of the definition of ““targeted income
level” in § 952.3 of this chapter.

6. Amend part 940 by adding a new
§940.3, to read as follows:

§940.3 Core mission activities.

The following Bank activities qualify
as core mission activities:

(a) Advances;

(b) Acquired member assets (AMA),
except that United States government-
insured or guaranteed whole single-
family residential mortgage loans
acquired under a commitment entered
into after April 12, 2000 shall qualify
only in a cumulative dollar amount up
to 33 percent of: The cumulative total
dollar amount of AMA acquired by a
Bank after April 12, 2000, less the
cumulative dollar amount of United
States government-insured or
guaranteed whole single-family
residential mortgage loans acquired after
April 12, 2000 under commitments
entered into on or before April 12, 2000
(which calculation, at the discretion of
two or more Banks, may be made based
on aggregate transactions among those
Banks);

(c) Standby letters of credit;

(d) Intermediary derivative contracts;

(e) Debt or equity investments:

(1) That primarily benefit households
having a targeted income level, a
significant proportion of which must
benefit households with incomes at or
below 80 percent of area median
income, or areas targeted for
redevelopment by local, state, tribal or
Federal government (including Federal
Empowerment Zones and Enterprise
and Champion Communities), by
providing or supporting one or more of
the following activities:

(i) Housing;

(ii) Economic development;

(iii) Community services;

(iv) Permanent jobs; or

(v) Area revitalization or stabilization;

(2) In the case of mortgage- or asset-
backed securities, the acquisition of
which would expand liquidity for loans
that are not otherwise adequately
provided by the private sector and do
not have a readily available or well
established secondary market; and

(3) That involve one or more members
or housing associates in a manner,
financial or otherwise, and to a degree
to be determined by the Bank;

(f) Investments in SBICs, where one or
more members or housing associates of
the Bank also make a material
investment in the same activity;

(g) SBIC debentures, the short term
tranche of SBIC securities, ore other
debentures that are guaranteed by the
Small Business Administration under
title III of the Small Business Investment
Act of 1958, as amended (15 U.S.C. 681
et seq.);

(h) Section 108 Interim Notes and
Participation Certificates guaranteed by
the Department of Housing and Urban
Development under section 108 of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C.
5308); and

(i) Investments and obligations issued
or guaranteed under the Native
American Housing Assistance and Self-
Determination Act of 1996 (25 U.S.C.
4101 et seq.).

PART 950—ADVANCES

7. The authority citation for part 950
continues to read as follows:

Authority: 12 U.S.C. 1422a(a)(3),
1422b(a)(1), 1426, 1429, 1430, 1430b and
1431.

8. Amend part 950 by adding a new
subpart C consisting of § 950.25 to read
as follows:

Subpart C—Advances to Out-of-
District Members and Housing
Associates

§950.18 Advances to out-of-district
members and housing associates.

(a) Establishment of creditor/debtor
relationship. Any Bank may become a
creditor to a member or housing
associate of another Bank through the
purchase of an outstanding advance, or
a participation interest therein, from the
other Bank, or through an arrangement
with the other Bank that provides for
the establishment of such a creditor/
debtor relationship at the time an
advance is made.

(b) Applicability of advances
requirements. Any debtor/creditor
relationship established pursuant to
paragraph (a) of this section shall be
subject to all of the provisions of this
part that would apply to an advance
made by a Bank to its own members or
housing associates.

9. In subchapter G, add a new part
955 to read as follows:

PART 955—ACQUIRED MEMBER
ASSETS

Sec.

955.1 Definitions.

955.2 Authorization to hold acquired
member assets.

955.3 Required credit-risk sharing structure.

955.4 Reporting requirements for acquired
member assets.

955.5 Administrative and investment
transactions between Banks.

955.6 Risk-based capital requirement for
acquired member assets.

Appendix A to Part 955—Reporting
requirements for single-family acquired
member assets that are residential
mortgages: loan-level data elements
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Appendix B to Part 955—Reporting
requirements for multi-family acquired
member assets that are residential
mortgages: loan-level data elements

Authority: 12 U.S.C. 1422a(a)(3), 1422b(a),
1430, 1430b, 1431.

§955.1 Definitions.

As used in this section:

Affiliate has the meaning set forth in
§ 950.1 of this chapter.

Expected losses means the base loss
scenario in the methodology of an
NRSRO applicable to that type of AMA
asset.

Residential real property has the
meaning set forth in § 950.1 of this
chapter.

State has the meaning set forth in
§925.1 of this chapter.

§955.2 Authorization to hold acquired
member assets.

Subject to the requirements of part
980 of this chapter, each Bank may hold
assets acquired from or through Bank
System members or housing associates
by means of either a purchase or a
funding transaction (AMA), subject to
each of the following requirements:

(a) Loan type requirement. The assets
are either:

(1) Whole loans that are eligible to
secure advances under §§950.7 (a)(1)(i),
(a)(2)(ii), (a)(4), or (b)(1) of this chapter,
excluding:

(i) Single-family mortgages where the
loan amount exceeds the limits
established pursuant to 12 U.S.C.
1717(b)(2); and

(ii) Loans made to an entity, or
secured by property, not located in a
state;

(2) Whole loans secured by
manufactured housing, regardless of
whether such housing qualifies as
residential real property; or

(3) State and local housing finance
agency bonds;

(b) Member or housing associate
nexus requirement. The assets are:

(1) Either:

(i) Originated or issued by, through, or
on behalf of a Bank System member or
housing associate, or an affiliate thereof;
or

(ii) Held for a valid business purpose
by a Bank System member or housing
associate, or an affiliate thereof, prior to
acquisition by a Bank; and

(2) Acquired either:

(i) From a member or housing
associate of the acquiring Bank;

(ii) From a member or housing
associate of another Bank, pursuant to
an arrangement with that Bank, which,
in the case of state and local finance
agency bonds only, may be reached in
accordance with the following process:

(A) The housing finance agency shall
first offer the Bank in whose district the
agency is located (local Bank) a right of
first refusal to purchase, or negotiate the
terms of, its proposed bond offering;

(B) If the local Bank indicates, within
a three day period, that it will negotiate
in good faith to purchase the bonds, the
agency may not offer to sell or negotiate
the terms of a purchase with another
Bank; and

(C) If the local Bank declines the offer,
or has failed to respond within the three
day period, the acquiring Bank will be
considered to have an arrangement with
the local Bank for purposes of this
section and may offer to buy or
negotiate the terms of a bond sale with
the agency;

(iii) From another Bank; and

(c) Credit risk-sharing requirement.
The transactions through which the
Bank acquires the assets either:

(1) Meet the credit risk-sharing
requirements of § 955.3 of this part; or

(2) Were authorized by the Finance
Board under section II.B.12 of the FMP
and are within any total dollar cap
established by the Finance Board at the
time of such authorization.

§955.3 Required credit risk-sharing
structure.

(a) Determination of necessary credit
enhancement. At the earlier of 270 days
from the date of the Bank’s acquisition
of the first loan in a pool, or the date
at which the amount of a pool’s assets
reaches $100 million, a Bank shall
determine the total credit enhancement
necessary to enhance the asset or pool
of assets to a credit quality that is
equivalent to that of an instrument
having at least the fourth highest credit
rating from an NRSRO, or such higher
credit rating as the Bank may require.
The Bank shall make this determination
for each AMA product using a
methodology that is confirmed in
writing by an NRSRO to be comparable
to a methodology that the NRSRO
would use in determining credit
enhancement levels when conducting a
rating review of the asset or pool of
assets in a securitization transaction.

(b) Credit risk-sharing structure. A
Bank acquiring AMA shall implement,
and have in place at all times, a credit
risk-sharing structure for each AMA
product under which a member or
housing associate of the Bank or, with
the approval of both Banks, a member
or housing associate of another Bank,
provides a sufficient credit
enhancement from the first dollar of
credit loss for each asset or pool of
assets such that the acquiring Bank’s
exposure to credit risk for the life of the
asset or pool of assets is no greater than

that of an asset rated in the fourth
highest credit rating category, as
determined pursuant to paragraph (a) of
this section, or such higher rating as the
acquiring Bank may require. This credit
enhancement structure shall meet the
following requirements:

(1) A portion of the credit
enhancement may be provided by:

(i) Contracting with an insurance
affiliate of that member or housing
associate to provide an enhancement or
undertaking against losses to the Bank,
but only where such insurance is
positioned in the credit enhancement
structure so as to cover only losses
remaining after the member or housing
associate has borne losses as required
under paragraph (b)(2) of this section;

(ii) Purchasing loan-level insurance,
which may include United States
government insurance or guarantee, but
only where:

(A) The member or housing associate
is legally obligated at all times to
maintain such insurance with an insurer
rated not lower than the second highest
credit rating category; and

(B) Such insurance is positioned in
the credit enhancement structure so as
to cover only losses remaining after the
member or housing associate has borne
losses as required under paragraph
(b)(2) of this section;

(iii) Purchasing pool-level insurance,
but only where such insurance:

(A) Insures that portion of the
required credit enhancement
attributable to the geographic
concentration and size of the pool; and

(B) Is positioned last in the credit
enhancement structure so as to cover
only those losses remaining after all
other elements of the credit
enhancement structure have been
exhausted; or

(iv) Contracting with another member
or housing associate in the Bank’s
district or in another Bank’s district,
pursuant to an arrangement with that
Bank, to provide an enhancement or
undertaking against losses to the Bank
in return for some compensation;

(2) The member or housing associate
that is providing the credit
enhancement required under paragraph
(b)(1) of this section shall in all cases
bear the direct economic consequences
of actual credit losses on the asset or
pool of assets:

(i) From the first dollar of loss up to
the amount of expected losses; or

(ii) Immediately following expected
losses, but in an amount equal to or
exceeding the amount of expected
losses; and

(3) The portion of the credit
enhancement that is an obligation of a
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Bank System member or housing
associate shall be fully secured;

(4) The Bank shall obtain written
verification from an NRSRO that
concludes to the satisfaction of the
Finance Board, based on the underlying
economic terms of the credit
enhancement structure as represented
by the Bank for each AMA product, that
either:

(i) The level of credit enhancement
provided by the member or housing
associate is generally sufficient to
enhance the asset or pool of assets to a
credit quality that is equivalent to that
of an instrument having the fourth
highest credit rating from an NRSRO, or
such higher rating as the Bank may
require; or

(ii) The methodology used by the
Bank for estimating the level of credit
enhancement provided by the member
or housing associate is in accordance
with the practices established by the
NRSRO.

(c) Timing of NRSRO opinions. For
AMA programs already in operation at
the time of the effective date of this rule,
a Bank shall have 90 days from the
effective date of this rule to obtain the
NRSRO verifications required under
paragraphs (a) and (b)(4) of this section.

§955.4 Reporting requirements for
acquired member assets.

(a) Loan-Level Data Elements. Each
Bank that acquires AMA that are
residential mortgages shall collect and
maintain loan-level data on each
mortgage held, as specified in appendix
A (for single-family mortgage assets) or

appendix B (for multifamily mortgage
assets) to this part.

(b) Quarterly Mortgage Reports.
Beginning with calendar year 2001,
within 60 days of the end of every
quarter of every calendar year, each
Bank that acquires AMA that are
residential mortgages shall submit to the
Finance Board a Mortgage Report,
which shall include:

(1) Aggregations of the loan-level
mortgage data compiled by the Bank
pursuant to paragraph (a) of this section
for year-to-date mortgage acquisitions,
in a format specified by the Finance
Board;

(2) Year-to-date dollar volume,
number of units and number of
mortgages on owner-occupied and
rental properties relating to AMA
acquired by the Bank; and

(3) For the second and fourth quarter
Mortgage Reports only, year-to-date
loan-level data that:

(i) Comprises the data elements
required to be collected and maintained
by the Bank under paragraph (a) of this
section; and

(ii) Appears in a machine-readable
format specified by the Finance Board.

(c) Additional Reports. The Finance
Board may at any time require a Bank
to submit reports in addition to those
required under paragraph (b) of this
section.

§955.5 Administrative and investment
transactions between Banks.

(a) Delegation of administrative
duties. A Bank may delegate the
administration of an AMA program to
another Bank whose administrative

office has been examined and approved
by the Finance Board to process AMA
transactions. The existence of such a
delegation, or the possibility that such
a delegation may be made, must be
disclosed to any potential participating
member or housing associate as part of
any AMA-related agreements are signed
with that member or housing associate.

(b) Terminability of Agreements. Any
agreement made between two or more
Banks in connection with any AMA
program shall be made terminable by
either party after a reasonable notice
period.

(c) Delegation of Pricing Authority. A
Bank that has delegated its AMA pricing
function to another Bank shall retain a
right to refuse to acquire AMA at prices
it does not consider appropriate.

§955.6 Risk-based capital requirement for
acquired member assets.

(a) General. Each Bank shall hold
retained earnings plus general
allowance for losses as support for the
credit risk of all AMA estimated by the
Bank to represent a credit risk that is
greater than that of comparable
instruments that have received the
second highest credit rating from an
NRSRO in an amount equal to or greater
than the outstanding balance of the
assets or pools of assets times a factor
associated with the putative credit
rating of the assets or pools of assets as
determined by the Finance Board on a
case-by-case basis. For single-family
mortgage assets, the factors are as set
forth in Table 1 of this part.

TABLE 1

Percentage ap-

plicable to on-

Putative rating of single-family mortgage assets balance sheet

equivalent value

of AMA
Third Highest INVESIMENT GIAOE .......oeiiiiiiiiiiee ittt e et e sttt e e skt e e e e b e e e e aa b e e e e s bt e e sabe e e e s be e e e s be e e nasb e e e nnnneeesnnneeaannneeane 0.90
Fourth HIghest INVESIMENT GrAOE .......ccviiiiiiiiiiiii ittt a e bt b bt e bttt e b e e e ab e e sh et e bt esas e e bt e sbeeebeeneneetee e 1.50
If Downgraded to Below Investment Grade After Acquisition By Bank:

Highest BElOW INVESIMENT GFAOE .........ooiiiiiiiiiiiii ettt b e b et ettt ekt e e ab e e sb et et e e ebb e e b e e sbn e e bt e sareenbee e 2.25
Second Highest Below Investment Grade .... 2.60
All Other BElOW INVESIMENT GIAUE .........uiiiiiiiiiiiiiii ittt ettt ettt b e e e bt e she e s bt e sbs e bt e sbr e e b e e saneenees 100.00

(b) Recalculation of credit
enhancement. For risk-based capital
purposes, each Bank shall recalculate
the estimated credit rating of a pool of
AMA if there is evidence that a decline
in the credit quality of that pool may
have occurred.

Appendix A to Part 955—Reporting
Requirements for Single-Family
Acquired Member Assets That Are
Residential Mortgages: Loan-Level Data
Elements

1. Bank District Flag—Two-digit numeric
code designating the District Bank that
originally acquired the loan.

2. Participating Bank District Flag—Two-
digit numeric code designating the District
Bank that purchased a participation in the
loan.

3. Loan Number—Unique numeric
identifier used by the Banks for each
mortgage acquisition.

4. US Postal State—Two-digit numeric
Federal Information Processing Standard
(FIPS) code.

5. US Postal Zip Code—Five-digit zip code
for the property.

6. MSA Code—Four-digit numeric code for
the property’s metropolitan statistical area
(MSA) if the property is located in an MSA.

7. Place Code—Five-digit numeric FIPS
code.
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8. County—County, as designated in the
most recent decennial census by the Bureau
of the Census.

9. Census Tract/Block Numbering Area
(BNA)—Tract/BNA number as used in the
most recent decennial census by the Bureau
of the Census.

10. Census Tract-Percent Minority—
Percentage of a census tract’s population that
is minority based on the most recent
decennial census by the Bureau of the
Census.

11. Census Tract-Median Income—Median
family income for the census tract based on
the most recent decennial census.

12. Local Area Median Income—Median
income for the area based on the most recent
decennial census.

13. Tract Income Ratio—Ratio of the
census tract median income based on the
most recent decennial census to that year’s
local area median income (i.e., loan-level
data element number 11 divided by loan-
level data element number 12).

14. Borrower(s) Annual Income—
Combined income of all borrowers.

15. Area Median Family Income—Current
median family income for a family of four for
the area as established by HUD.

16. Borrower Income Ratio—Ratio of
Borrower(s) annual income to area median
family income.

17. Acquisition Unpaid Principal Balance
(UPB)—UPB in whole dollars of the mortgage
when acquired by the Bank.

18. Loan-to-Value (LTV) Ratio at
Origination—LTV ratio of the mortgage at the
time of origination.

19. Participation Percentage—Where the
mortgage acquisition is a participation, the
percentage of the mortgage for each Bank
listed in loan-level data element number 2.

20. Date of Mortgage Note—Date the
mortgage note was created.

21. Date of Acquisition—Date the Bank
acquired the mortgage.

22. Purpose of Loan—Indicates whether
the mortgage was a purchase money
mortgage, a refinancing, a construction
mortgage, or a financing of property
rehabilitation.

23. Cooperative Unit Mortgage—Indicates
whether the mortgage is on a dwelling unit
in a cooperative housing building.

24. Product Type—Indicates the product
type of the mortgage (i.e., fixed rate,
adjustable rate mortgage (ARM), balloon,
graduated payment mortgage (GPM) or
growing equity mortgages (GEM), reverse
annuity mortgage, or other).

25. Federal Guarantee—Numeric code that
indicates whether the mortgage has a Federal
guarantee, and from which agency.

26. Term of Mortgage at Origination—Term
of the mortgage at the time of origination in
months.

27. Amortization Term—For amortizing
mortgages, the amortization term of the
mortgage in months.

28. Acquiring Lender Institution—Name of
the institution from which the Bank acquired
the mortgage.

29. Acquiring Lender City—City location of
the institution from which the Bank acquired
the mortgage.

30. Acquiring Lender State—State location
of the institution from which the Bank
acquired the mortgage.

31. Type of Acquiring Lender Institution—
Type of institution that the Bank acquired the
mortgage from (i.e., mortgage company,
Savings Association Insurance Fund (SAIF)
insured depositary institution, Bank
Insurance Fund (BIF) insured depositary
institution, National Credit Union
Association (NCUA) insured credit union, or
other seller).

32. Number of Borrowers—Number of
borrowers.

33. First-Time Home Buyer—Numeric code
indicating whether the mortgagor(s) are first-
time homebuyers (second mortgages and
refinancings are not treated as first-time
homebuyers).

34. Mortgage Purchased under the Banks’
Community Investment Cash Advances
(CICA) Programs—Indicates whether the
mortgage is on a project funded under an
AHP, CIP or other CICA program.

35. Acquisition Type—Indicates whether
the Bank acquired the mortgage with cash, by
swap, with a credit enhancement, a bond or
debt purchase, reinsurance, risk-sharing, real
estate investment trust (REIT), or a real estate
mortgage investment conduit (REMIC), or
other.

36. Bank Real Estate Owned—Indicates
whether the mortgage is on a property that
was in the Bank’s real estate owned (REO)
inventory.

37. Borrower Race or National Origin—
Numeric code indicating the race or national
origin of the borrower.

38. Co-Borrower Race or National Origin—
Numeric code indicating the race or national
origin of the co-borrower.

39. Borrower Gender—Numeric code that
indicates whether the borrower is male or
female.

40. Co-Borrower Gender—Numeric code
that indicates whether the co-borrower is
male or female.

41. Age of Borrower—Age of borrower in
years.

42. Age of Co-Borrower—Age of co-
borrower in years.

43. Occupancy Code—Indicates whether
the mortgaged property is an owner-occupied
principal residence, a second home, or a
rental investment property.

44. Number of Units—Indicates the
number of units in the mortgaged property.

45. Unit—Number of Bedrooms—Where
the property contains non-owner-occupied
dwelling units, the number of bedrooms in
each of those units.

46. Unit—Affordable Category—Where the
property contains non-owner-occupied
dwelling units, indicates under which, if any,
of the special affordable goals the units
qualified.

47. Unit—Reported Rent Level—Where the
property contains non-owner-occupied
dwelling units, the rent level for each unit in
whole dollars.

48. Unit—Reported Rent Plus Utilities—
Where the property contains non-owner-
occupied dwelling units, the rent level plus
the utility cost for each unit in whole dollars.

49. Unit—Owner Occupied—Indicates
whether each of the units are owner-
occupied.

50. Geographically Targeted Indicator—
Numeric code that indicates loans made in
census tracts classified as underserved by
HUD.

51. Interest Rate—Note rate on the loan.

52. Loan Amount—Loan balance at
origination.

53. Front-end Ratio—Ratio of principal,
interest, taxes, and insurance to borrower(s)
income.

54. Back-end Ratio—Ratio of all debt
payments to borrower(s) income.

55. Borrower FICO Score—Fair, Isaacs, Co.
credit score of borrower.

56. Co-Borrower FICO Score—Fair, Isaacs,
Co. credit score of co-borrower.

57. PMI Percent—Percent of original loan
balance covered by private mortgage
insurance.

58. Credit Enhancement—Numeric code
indicating type of credit enhancement.

59. Self-Employed Indicator—Numeric
indicator for whether the borrower is self-
employed.

60. Property Type—Numeric indicator for
whether the property is single-family
detached, condominium, townhouse, PUD,
etc.

61. Default Status—Numeric indicator for
whether the loan is currently in default.

62. Termination Date—Date on which the
loan terminated.

63. Termination Type—Numeric indicator
for whether the loan terminated in a
prepayment, foreclosure, or other types of
termination.

64. ARM Index—Index used for the
calculation of interest on an ARM.

65. ARM margin—Margin added to the
index for calculation of the interest on an
ARM.

66. Prepayment Penalty Terms—Numeric
indicator for types of prepayment penalties.

Appendix B to Part 955—Reporting
Requirements for Multi-Family
Acquired Member Assets That Are
Residential Mortgages: Loan-Level Data
Elements

1. Bank District Flag—Two-digit numeric
code designating the District Bank that
originally acquired the loan.

2. Participating Bank District Flag—Two-
digit numeric code designating the District
Bank that purchased a participation in the
loan.

3. Loan Number—Unique numeric
identifier used by the Banks for each
mortgage acquisition.

4. US Postal State—Two-digit numeric
Federal Information Processing Standard
(FIPS) code.

5. US Postal Zip Code—Five-digit zip code
for the property.

6. MSA Code—Four-digit numeric code for
the property’s metropolitan statistical area
(MSA) if the property is located in an MSA.

7. Place Code—Five-digit numeric FIPS
code.

8. County—County, as designated in the
most recent decennial census by the Bureau
of the Census.

9. Census Tract/Block Numbering Area
(BNA)—Tract/BNA number as used in the
most recent decennial census by the Bureau
of the Census.
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10. Census Tract-Percent Minority—
Percentage of a census tract’s population that
is minority based on the most recent
decennial census by the Bureau of the
Census.

11. Census Tract-Median Income—Median
family income for the census tract based on
the most recent decennial census.

12. Local Area Median Income—Median
income for the area based on the most recent
decennial census.

13. Tract Income Ratio—Ratio of the
census tract median income based on the
most recent decennial census to that year’s
local area median income (i.e., loan-level
data element number 11 divided by loan-
level data element number 12).

14. Area Median Family Income—Current
median family income for a family of four for
the area as established by HUD.

15. Affordability Category—Indicates
under which, if any, of the special affordable
goals mandated by HUD for Fannie Mae and
Freddie Mac, the property would qualify.

16. Acquisition Unpaid Principal Balance
(UPB)—UPB in whole dollars of the mortgage
when purchased by the Bank.

17. Loan-to-Value (LTV) Ratio at
Origination—LTV ratio of the mortgage at the
time of origination.

18. Participation Percentage—Where the
mortgage acquisition is a participation, the
percentage of the mortgage when the note
was created for each Bank listed in loan-level
data element number 2.

19. Date of Mortgage Note—Date the
mortgage note was created.

20. Date of Acquisition—Date the Bank
acquired the mortgage.

21. Purpose of Loan—Indicates whether
the mortgage was a purchase money
mortgage, a refinancing, a construction
mortgage, or a financing of property
rehabilitation.

22. Cooperative Project Loan—Indicates
whether the mortgage is a project loan on a
cooperative housing building.

23. Mortgagor Type—Indicates the type of
mortgagor (i.e., an individual, a for-profit
entity such as a corporation or partnership,
a nonprofit entity such as a corporation or
partnership, a public entity, or other type of
entity).

24. Product Type—Indicates the product
type of the mortgage (i.e., fixed rate,
adjustable rate mortgage (ARM), balloon,
graduated payment mortgage (GPM) or
growing equity mortgages (GEM), reverse
annuity mortgage, or other).

25. Construction Loan—Indicates whether
the mortgage is for a construction loan.

26. Government Insurance—Indicates
whether any part of the mortgage has
government insurance.

27. FHA Risk Share Percent—The
percentage of the risk assumed for the
mortgage purchased under a risk-sharing
arrangement with FHA.

28. Mortgage Purchased under the Banks’
Community Investment Cash Advances
(CICA) Programs—Indicates whether the
mortgage is on a project under an AHP, CIP
or other CICA program.

29. Acquisition Type—Indicates whether
the FHLBank acquired the mortgage with
cash, by swap, with a credit enhancement, a

bond or debt purchase, reinsurance, risk-
sharing, real estate investment trust (REIT),
or a real estate mortgage investment conduit
(REMIQ), or other.

30. Term of Mortgage at Origination—Term
of the mortgage at the time of origination in
months.

31. Amortization Term—For amortizing
mortgages, the amortization term of the
mortgage in months.

32. Acquiring Lender Institution—Name of
the entity from which the Bank acquired the
mortgage.

33. Acquiring Lender City—City location of
the entity from which the Bank acquired the
mortgage.

34. Acquiring Lender State—State location
of the institution from which the Bank
acquired the mortgage.

35. Type of Acquiring Lender Institution—
Type of institution that the Bank acquired the
mortgage from (i.e., mortgage company,
Savings Association Insurance Fund (SAIF)
insured depositary institution, Bank
Insurance Fund (BIF) insured depositary
institution, National Credit Union
Association (NCUA) insured credit union, or
other seller).

36. Bank Real Estate Owned—Indicates
whether the mortgage is on a property that
was in the Bank’s real estate owned (REO)
inventory.

37. Number of Units—Indicates the
number of units in the mortgaged property.

38. Geographically Targeted Indicator—
Numeric code that indicates loans made in
census tracts classified as underserved by
HUD.

39. Public Subsidy Program—Indicates
whether the mortgage property is involved in
a public subsidy program and which level(s)
of government are involved in the subsidy
program (i.e., Federal government only, other
only, Federal government, etc.).

40. Unit Class Level—The following data
apply to unit types in a particular mortgaged
property. The unit types are defined by the
Banks for each property and are
differentiated based on the number of
bedrooms in the units and on the average
contract rent for the units. A unit type must
be included for each bedroom size category
in the property;

A. Unit Type XX-Number of Bedroom(s)}—
the number of bedrooms in the unit type;

B. Unit Type XX-Number of Units—the
number of units in the property within the
unit type;

C. Unite Type XX-Average Reported Rent
Level—the average rent level for the unit type
in whole dollars; and

D. Unit Type XX-Average Reported Rent
Plus Utilities—the average reported rent level
plus the utility cost for each unit in whole
dollars; and

E. Unit Type XX-Affordability Level—the
ratio of the average reported rent plus
utilities for the unit type to the adjusted area
median income;

F. Unit Type XX-Tenant Income
Indicator—indicates whether the tenant’s
income is less than 60 percent of area median
income, greater than or equal to 60 percent
but less than 80 percent of area median
income, greater than or equal to 80 percent
but less than 100 percent of area median

income, or greater than or equal to 100
percent of area median income.

41. Interest Rate—Note rate on the loan.

42. Debt Service Coverage Ratio—Ratio of
net operating income to debt service.

43. Total Number of Units—Indicates the
number of dwelling units in the mortgaged
property.

44. Default Status—Numeric indicator for
whether the loan is currently in default.

45. Termination Date—Date on which the
loan terminated.

46. Termination Type—Numeric indicator
for whether the loan terminated in a
prepayment, foreclosure, or other types of
termination.

47. ARM Index—Index used for the
calculation of interest on an ARM.

48. ARM margin—Margin added to the
index for calculation of the interest on an
ARM.

49. Prepayment Penalty Terms—Numeric
indicator for types of prepayment penalties.

10. In subchapter G, revise part 956 to
read as follows:

PART 956—FEDERAL HOME LOAN
BANK INVESTMENTS

Sec.

956.1 Definitions.

956.2 Authorized investments.

956.3 Prohibited investments and
prudential rules.

956.4 Risk-based capital requirement for
investments.

Authority: 12 U.S.C. 1422a(a)(3), 1422b(a),
1431, 1436.

§956.1 Definitions.

As used in this part:

Deposits in banks or trust companies
has the meaning set forth in § 969.3 of
this chapter.

Financial Management Policy means
the Financial Management Policy For
The Federal Home Loan Bank System
approved by the Finance Board
pursuant to Finance Board Resolution
No. 9645 (July 3, 1996), as amended by
Finance Board Resolution No. 96—90
(Dec, 6, 1996), Finance Board
Resolution No. 97-05 (Jan. 14, 1997),
and Finance Board Resolution No. 97—
86 (Dec. 17, 1997).

GAAP means Generally Accepted
Accounting Principles.

Investment grade means:

(1) A credit quality rating in one of
the four highest credit rating categories
by an NRSRO and not below the fourth
highest credit rating category by any
NRSRO; or

(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instrument
is the credit equivalent of investment
grade using credit rating standards
available from an NRSRO or other
similar standards.

NRSRO has the meaning set forth in
§966.1 of this chapter.
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§956.2 Authorized investments.

In addition to assets enumerated in
parts 950 and 955 of this chapter and
subject to the applicable limitations set
forth in this part, in the Financial
Management Policy and in part 980 of
this chapter, each Bank may invest in:

(a) Obligations of the United States;

(b) Deposits in banks or trust
companies;

(c) Obligations, participations or other
instruments of, or issued by, the Federal
National Mortgage Association or the
Government National Mortgage
Association;

(d) Mortgages, obligations, or other
securities that are, or ever have been,
sold by the Federal Home Loan
Mortgage Corporation pursuant to 12
U.S.C. 1454 or 1455;

(e) Stock, obligations, or other
securities of any small business
investment company formed pursuant
to 15 U.S.C. 681(d), to the extent such
investment is made for purposes of
aiding members of the Bank; and

(f) Instruments that the Bank has
determined are permissible investments
for fiduciary or trust funds under the
laws of the state in which the Bank is
located.

§956.3 Prohibited investments and
prudential rules.

(a) Prohibited investments. A Bank
may not invest in:

(1) Instruments that provide an
ownership interest in an entity, except
for investments described in § § 940.3(e)
and (f) of this chapter;

(2) Instruments issued by non-United
States entities, except United States
branches and agency offices of foreign
commercial banks;

(3) Debt instruments that are not rated
as investment grade, except:

(i) Investments described in § 940.3(e)
of this chapter;

(ii) Debt instruments that were
downgraded to a below investment
grade rating after acquisition by the
Bank; or

(4) Whole mortgages or other whole
loans, or interests in mortgages or loans,
except:

(i) Acquired member assets;

(ii) Investments described in
§ 940.3(e) of this chapter;

(iii) Marketable direct obligations of
state, local, or tribal government units or
agencies, having at least the second
highest credit rating from a NRSRO,
where the purchase of such obligations
by the Bank provides to the issuer the
customized terms, necessary liquidity,
or favorable pricing required to generate
needed funding for housing or
community lending;

(iv) Mortgage-backed securities, or
asset-backed securities collateralized by

manufactured housing loans or home
equity loans, that meet the definition of
the term ““securities” under 15 U.S.C.

77b(a)(1); and

(v) Loans held or acquired pursuant to
section 12(b) of the Act (12 U.S.C.
1432(b)).

(b) Foreign currency or commodity
positions prohibited. A Bank may not
take a position in any commodity or
foreign currency. If a Bank participates
in consolidated obligations
denominated in a currency other than
U.S. Dollars or linked to equity or
commodity prices, the currency,
commodity and equity risks must be
hedged.

§956.4 Risk-based capital requirement for
investments.

Each Bank shall hold retained
earnings plus general allowance for
losses as support for the credit risk of all
investments that are not rated by a
NRSRO, or are rated or have a putative
rating below the second highest credit
rating, in an amount equal to or greater
than the outstanding balance of the
investments multiplied by:

(a) A factor associated with the credit
rating of the investments as determined
by the Finance Board on a case-by-case
basis for rated assets to be sufficient to
raise the credit quality of the asset to the
second highest credit rating category;
and

(b) 0.08 for assets having neither a
putative nor actual rating.

PART 966—CONSOLIDATED
OBLIGATIONS

11. The authority citation of part 966
continue to read as follows:

Authority: 12 U.S.C. 1442a, 1422b, and
1431.

12. Amend section 966.1 by removing
the definition of the term “NRSRO”.
Dated: June 29, 2000.

By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairman.

[FR Doc. 00-17663 Filed 7-14—00; 8:45 am]
BILLING CODE 6725-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[TX-100-7390a; FRL-6735-3]
Approval and Promulgation of
Implementation Plans; Texas;

Permitting of New and Modified
Sources in Nonattainment Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving
revisions to the Texas State
Implementation Plan (SIP) for the
permitting of new major sources and
major modifications in areas which do
not meet the national ambient air
quality standards (NAAQS)
promulgated by EPA (nonattainment
areas). The EPA is approving these
revisions to satisfy the provisions of the
Clean Air Act (Act) which relate to the
permitting of new and modified sources
which are located in nonattainment
areas. Today’s action approves the
recodification of and revisions to the
nonattainment permitting regulations.
Today’s action also approves revisions
relating to when nonattainment area
permitting requirements apply to
emissions of nitrogen oxides (NOx) as a
precursor to ozone in an ozone
nonattainment area.

EFFECTIVE DATE: This rule is effective on
August 16, 2000.

ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Anyone wanting to examine
these documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Permits Section (6PD-R),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Texas Natural Resource Conservation
Commission, Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT:
Stanley M. Spruiell of EPA Region 6 Air
Permits Section at (214) 665—7212 at the
address above, or at
spruiell.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “‘we,” “us,”
or “our” means EPA.

Table of Contents

I. What action are we taking?
II. What is the background for this action?
III. What did Texas submit?
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IV. What are the Federal requirements for
permitting major sources and major
modifications in nonattainment areas?

V. Summary of Texas’ 182(f) NOx waivers

VI. Why can we approve this request?

VII. Final action

VIII. Administrative requirements

I. What Action Are We Taking?

We are finalizing our approval of the
recodification of and revisions to Title

30, Texas Administrative Code (TAC)
Chapter 116, “Control of Air Pollution
by Permits for New Construction or
Modification,” as indicated in Table 1
below:

TABLE 1.—REGULATIONS THAT EPA IS APPROVING

Recodified section of
30 TAC chapter 116

Submittal dates of
recodified section

Title or description

Former section of 30 TAC
chapter 116

Section 116.12

Section 116.150

Section 116.151

Section 116.170

August 31, 1993
July 18, 1996
April 13, 1998
March 16, 1999
August 31, 1993
November 1, 1995
April 13, 1998
March 16, 1999 ...
August 31, 1993 ..
April 13, 1998
August 31, 1993

Nonattainment Review Definitions

ment Areas.

Other than Ozone.
Applicability for Reduction Credits

New Major Source or Major Modification in Ozone Nonattain-

New Major Source or Major Modification in Nonattainment Area

Section 101.1.

Section 116.3(a)(7) and (8).

Section 116.3(a)(10).

Section 116.3(c).

This proposal includes portions of
revisions submitted by the Governor of
Texas to EPA on the following dates:

* August 31, 1993.

e November 1, 1995.

* July 18, 1996.
» April 13, 1998.
e March 16, 1999.

We are taking this rulemaking action
under sections 110, 301 and part D of
the Act. We are acting only on those
parts of these submittals which relate to
permitting sources in nonattainment

areas.

II. What Is the Background for This
Action?

On January 18, 2000, we published a
notice of proposed rulemaking (NPR)
proposing full approval of the
recodification of and revisions to Texas’
regulations for the permitting of new
major sources and major modifications
in nonattainment areas. The Governor
submitted revisions to these
nonattainment area permitting
requirements as described above.

As explained in the NPR, we have
determined that Texas’ recodification of
and revisions to its nonattainment
permitting requirements continue to

meet the requirements of part D of the
Act and 40 CFR 51.165 (Permit
Requirements). The NPR provided
opportunity for the public to comment
on the proposed action. The public
comment period for our action ended
February 17, 2000. We received no
comments on the NPR. As a result, we
are finalizing our proposed approval
without changes. For more details on
these submittals, please refer to the
proposed rulemaking.

II1. What Did Texas Submit?

Table 2 below summarizes each
individual SIP submittal that we are
approving in today’s action.

TABLE 2.—SUMMARY OF EACH INDIVIDUAL SIP SUBMITTAL

Date adopted by state

Date submitted to
EPA

Description of SIP submittal

August 16, 1993

October 26, 1995

May 15, 1996

March 18, 1998

February 24, 1999

August 31, 1993

November 1, 1995 ....

July 18, 1996

April 13, 1998

March 16, 1999

—Section 116.12,

—Section 116.150, and
—116.151, and

—Section 116.170(1) and (3).

to section 182(f) of the Act.

to section 182(f) of the Act.

Recodification and revisions to SIP relating to permitting under part D of the Act. This in-
cludes submittal of the following recodified Sections of Chapter 116:

Revisions to Section 116.150 to address nonattainment permitting requirements for NOx (as
an ozone precursor) in the Dallas-Fort Worth, El Paso, Houston-Galveston, and Beaumont-
Port Arthur ozone nonattainment areas consistent with waivers approved by EPA pursuant

Revisions to Table | of Section 116.12 to conform to NOx waivers approved by EPA pursuant

Revisions to Sections 116.12, Table | of Section 116.12, and 116.150, and 116.151. Texas
revised the SIP to reinstate NOx as an ozone precursor in the Houston-Galveston and
Beaumont-Port Arthur ozone nonattainment areas.

Revisions to Chapter 116, which reinstate the requirement to review NOx as an ozone pre-
cursor in the Dallas-Fort Worth ozone nonattainment area.
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IV. What Are the Federal Requirements
for Permitting Major Sources and Major
Modifications in Nonattainment Areas?

A. What Are the Statutory Requirements 3 below.

for Permitting Major Sources and Major
Modifications in Nonattainment Areas?

The statutory requirements governing
permitting in nonattainment areas are in

part D of the Act. Specifically, the Act
requires that a major source or major
modification meet the criteria in Table

TABLE 3.—SUMMARY OF REQUIREMENT FOR PERMITTING MAJOR SOURCES AND MAJOR MODIFICATIONS IN
NONATTAINMENT AREAS

Requirement of Act

Where specified in the Act

Citation in state regulations

Base emissions offsets on the same emissions baseline used in the demonstra-
tion of reasonable further progress..

Apply Lowest Achievable Emission Rate (LAER) .......cccccocoeiiiiiiiiniiieee e

Demonstrate that all other major stationary sources under the same ownership
or operation in the State are complying with the Act.

State cannot issue a permit if the EPA Administrator finds that the State is not
adequately enforcing the provisions of the applicable implementation plan for
the nonattainment area in which the source proposes to construct or modify.

« Analyze alternative sites, sizes, production processes, and environmental con-
trol techniques for proposed sources.

« Demonstrate that the benefits of the proposed source significantly outweigh
the environmental and social costs associated with its location, construction,
or modification.

Prohibits use of growth allowance included in a SIP prior to the Act Amend-
ments of 1990 in an area which receives notice that such plan is substantially
inadequate.

A sources may obtain offsets in another nonattainment area under the following
conditions.

« The area in which the offsetting reductions originate has an equal or higher
nonattainment classification, and.

« The emissions from the nonattainment area where the offsetting reductions
originate will contribute to a NAAQS violation in the area in which the source
would construct.

A new or modified major stationary source must offset a proposed emissions in-
crease with real reductions in actual emissions.

Must not use emission reductions otherwise required by the Act ...........ccccevvenneenn.

A State may allow any existing or modified source that tests rocket engines or
motors to use alternative or innovative means to offset emissions increases
from firing and related cleaning.

Section 173(@)(1)(A) ..eeeeneeen

Section 173(a)(2)

Section 173(a)(3)

Section 173(a)(4)

Section 173(a)(5)

Section 173(b)

Section 173(C)(1) «oevvveeernnn

Section 173(C)(1) .veovvvveernnn

Section 173(C)(2) ..covvvvrernnn
Section 173(e)

Section 116.150(a)(4),

Section 116.151(3).

Section 116.150(a)(1),

Section 116.151(1).

Section 116.150(a)(2),

Section 116.151(2).

The EPA has made no such
determination for Texas. If
EPA makes this determina-
tion in the future, EPA will ad-
dress this matter with Texas
at that time.

Section 116.150(a)(4).

Section 116.151(4).

Not Applicable.

Section 116.150(a)(3).
Section 116.151(3).

Section 116.150(a)(3).

Section 116.151(3).

Section 116.12(14)—Definition
of “Offset ratio”.

Section 116.170(1).

Section 116.170(3).

B. Who Is Affected by This Action?

The requirements described in Table
3 above apply to each owner and/or
operator who constructs or modifies a
stationary source in a nonattainment
area in Texas if the stationary source is
major for the air pollutant for which the
area is nonattainment. A stationary
source is major if it emits, or has the

Pollutants?

potential to emit, the nonattaining
pollutant, or precursor thereto, in
amounts greater than the major source
threshold for the nonattaining pollutant.

C. What Are the Major Source
Thresholds for Nonattainment

classification of the nonattainment area.
Any owner or operator who proposes to
construct a major stationary source must
obtain a permit which complies with
the regulations that we are approving
herein. Table 4 below lists the major

source threshold for each pollutant.

The major source threshold varies,
depending on the pollutant and the

TABLE 4.—MAJOR SOURCE THRESHOLDS

Where specified in the Act

Pollutant: classification Major source threshold in tons per year (TPY)
Ozone:
Marginal .......cccceeviieeiiiie e 100 of volatile organic compounds (VOC) or NOx
Moderate ......ccooviieeiiiiie e 100 of VOC or NOx
SErIOUS .ieiieiiiiie e 50 Of VOC OF NOX coiiiieiiiiiie ittt et e et e e
SEVEIE it 25 Of VOC OF NOX coiiiieiiiiiie ettt et e e aes

Section 302()).
Section 302(j).
Section 182(c).
Section 182(d).
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TABLE 4.—MAJOR SOURCE THRESHOLDS—Continued

Pollutant: classification

Major source threshold in tons per year (TPY)

Where specified in the Act

Carbon monoxide (CO):
Moderate
Serious

Particulate matter less than 10 micrometers

(PM-10):
Moderate

Section 302(j).
Section 187(c)(1).

Section 302(j).
Section 189(b)(3).
Section 302(j).
Section 302(j).
Section 302(j).

Table 4 above refers to classifications
for areas designated nonattainment for
ozone, CO, and PM-10. These
nonattainment classifications are
defined in the Act as follows:

e Section 181(a) defines five area
classifications for ozone. These five
classifications are marginal, moderate,
serious, severe, and extreme. Texas has
no extreme ozone nonattainment areas
and does not address such areas in its
regulations.

* Section 186(a) defines two area
classifications for CO. These two
classifications are moderate and serious.

» Section 188 defines two area
classifications for PM—10. These two
classifications are moderate and serious.

A detailed description of the
individual area classifications for ozone,
CO, and PM-10 nonattainment areas is
contained in EPA’s General Preamble
for the Implementation of Title I of the
1990 Amendments, 57 FR 13498 (April
16, 1992).

D. What Is a Major Modification?

A major modification is any physical
change, or change in the method of
operating, a major stationary source

which significantly increases net
emissions of the air pollutant, or
precursor, for which the area is
nonattainment and for which the source
is a major source before the
modification.

Any owner or operator who proposes
a major modification must obtain a
permit that complies with the
regulations that we are approving
herein. Table 5 below lists the
significance level for each pollutant
which is used in determining whether a
net emissions increase is a major
modification.

TABLE 5.—SIGNIFICANCE LEVELS FOR MAJOR MODIFICATIONS

Pollutant: Classification

Significance level in TPY

Where specified in the Act or regula-
tions

Ozone:
Marginal

ModEerate ........cccvevveeeeiiiee e
SEIHOUS .evvieieeeiiiiiieee et
SEVEIE .eetviiiee ettt

CO:

ModEerate ........cccvevveeeeiiiee e
SEIHOUS .evvieieeeiiiiiieee et

PM-10:

Moderate ......ccceveeiiiiiiieee e
SEIOUS .oiiiciiieeciiee et ete e see e e e aee e

40 of VOC or NOx
40 of VOC or NOx
25 of VOC or NOx
25 of VOC or NOx

40 CFR 51.165(a)(X).
40 CFR 51.165(a)(x).
Section 182(c)(6) of the Act.
Section 182(c)(6) of the Act.

40 CFR 51.165(a)(x).

......... a.

......... a.
......... a

40 CFR 51.165(a)(x).
40 CFR 51.165(3)(x).
40 CFR 51.165(a)(x).

a—No significance level is specified in the Act nor in the regulations. The significance levels specified in Table 5 are the significance levels
that we approved for Texas on September 27, 1995 (60 FR 49781).

The major source thresholds and
significance thresholds in Tables 4 and
5 above are required by Texas in section
116.12—Definition of “‘major
modification,” Table I.

E. What Are the Offset Requirements in
Ozone Nonattainment Areas?

Section 182 of the Act also specifies
the offset ratios that are required for

marginal, moderate, serious, severe and
extreme ozone nonattainment areas.
Table 6 below lists the applicable offset
ratio for each type of ozone
nonattainment area.

TABLE 6.—OFFSET RATIOS FOR EACH TYPE OF OZONE NONATTAINMENT AREA

Ozone nonattainment classification Offset ratio Clean Air Act citation for offset ratio
1= U 1= SRRSO 1.10t0 1 oo Section 182(a)(4).
MOOEIALE ...ttt 115101 i Section 182(b)(5).
Serious 1.20to 1 .... Section 182(c)(10).
Severe .. 1.30to 1 ... Section 182(d)(2).
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The offset ratios in Table 6 above are
required by Texas in section 116.12—
Definition of “major modification,”
Table I.

F. Does the Act Have Other Provisions
That Apply in Serious and Severe
Ozone Nonattainment Areas?

Sections 182(c)(6), (7), and (8) of the

Act contain provisions which apply to
modifications at major sources located
in serious and severe ozone
nonattainment areas.

Tables 7 and 8 below summarize the
requirements of sections 182(c)(6), (7),
and (8) and describe how Texas
addresses these requirements in Chapter
116. The reader should refer to the NPR
which contains detailed discussions of
the Act’s requirements and our analysis
of how Chapter 116 meets these
requirements of the Act.

TABLE 7.—REQUIREMENTS OF THE ACT FOR OZONE NONATTAINMENT AREAS

Section of Act

Summary of Act's requirement

Section of chapter
116 which addresses
Act’s requirement

Summary of requirement of chapter 116

Section 182(c)(6)—De
minimis rule.

Section 182(c)(6)—De
minimis rule.

Section 182(c)(7)—
Special rule for
modifications of
sources emitting
less than 100 tons
per year.

internal offsets.

Section 182(c)(8)—
Special rule for
modifications of
sources emitting
100 tons per year
or more.

VOC or NOx2

Netting Trigger. The source determines the “in-
crease in net emissions” from the proposed
modification. The net emissions from the pro-
posed modification (the “project net”) is the
sum of all proposed creditable emissions in-
creases and decreases proposed at the
source between: (A) the date of application for
the modification and (B) the date the modifica-
tion begins emitting. An increase or decrease
is creditable if it meets the criteria described in
40 CFR 51.165(a)(1)(vi).

Contemporaneous Period. If the project net is an
emissions increase, then the source aggre-
gates the project net emissions increase with
all other “net increases in emissions from the
source” over a period of five consecutive cal-
endar years which includes the year in which
the source increase occurs (the “contempora-
neous net”). If the contemporaneous net in-
crease is greater than 25 TPY, then the pro-
posed modification is subject to nonattainment
new source review (NNSR).

Project is not a modification subject to NNSR if
source elects to internally offset the same pol-
lutant at an offset ratio of at least 1.3 to 1 the
proposed increase of VOC or NOx2.

Best available control technology (BACT) is sub-
stituted for LAER, if a source elects not to use

The requirements of LAER otherwise required by
section 173(a)(2) of the Act do not apply, if the
source elects to internally offset the same pol-
lutant at 1.3 to 1 such proposed increase of

A source which elects to avoid LAER by satis-
fying the provisions of section 182(c)(8) may
use the 1.3 to 1 internal offset ratio in lieu of
the general offset ratio.

Section 116.150 .......

Section 116.12. Defi-
nition of “contem-
poraneous period”.

Section
116.150(a)(3)(A).
Section 116.150(a)(1)

Section

116.150(a)(3)(B).

Section
116.150(a)(3)(B).

. | Netting Trigger.

Proposed project triggers contemporaneous
netting unless the proposed project meets
at least one of the following conditions:

—The proposed increase is less than five
TPY without consideration of other de-
creases at the source, or

—The “project net” is zero or less. Texas
definition of “project net” in Section
116.12 is consistent with that term as de-
scribed in the second column of this
Table.

Contemporaneous Period. As described in
Table 8 below.

NNSR is not required if the project in-
creases are offset with internal offsets of
the same pollutant at a ratio of at least
1.3to 1.

If source elects not to use internal offsets, it
can substitute BACT for LAER.

Source can substitute BACT for LAER, if
the project increases are offset with inter-
nal offsets of the same pollutant at a ratio
of at least 1.3 to 1.

Internal offsets used as described above
can also be applied to satisfy the offset
requirement.

aApplies to a proposed increase of VOC or NOx from any discrete operation, unit, or other pollutant emitting activity at the source.

TABLE 8.—DESCRIPTION OF TEXAS' CONTEMPORANEOUS PERIODS

Pollutant Contemporaneous period begins Contemporaneous period ends
If source has potential to emit (PTE) less than 250 TPY
VOC ..o Five years before commencement of construction ................... Date that new or modified source begins operation.
NOx wovveeveeen. [ U1 (=] o ) PSS RSSR Date that new or modified source begins operation.

—November 15, 1992, or

—Five years before commencement of construction
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TABLE 8.—DESCRIPTION OF TEXAS' CONTEMPORANEOUS PERIODS—Continued

Pollutant Contemporaneous period begins Contemporaneous period ends
If source has PTE equal to or greater than 250 TPY
VOC ....ccoeeee The arlier Of ... Date that new or modified source begins operation.
—Five years before commencement of construction, or  ........
—November 15, 1992 ...
NOx ooeeeriien. November 15, 1992 ...t Date that new or modified source begins operation.

V. Summary of Texas’ 182(f) NOx
Waivers

A. What Does Section 182(f) of the Act
Require?

Section 182(f) sets forth the
presumption that NOx is an ozone
precursor unless the Administrator
makes a finding of nonapplicability or
grants a waiver pursuant to criteria
contained therein. Specifically, section
182(f) provides that requirements
applicable for major stationary sources
of VOC shall apply to major stationary
sources of NOx, unless otherwise
determined by the Administrator, based
upon certain determinations related to
the benefits or contribution of NOx
control to air quality, ozone attainment,
or ozone air quality.

B. Did We Approve NOx Waivers in
Texas?

We approved petitions submitted by
Texas under section 182(f) to waive
NOx provisions in Texas, as follows:

¢ On November 28, 1994, we
conditionally approved two petitions
from Texas, each dated June 17, 1994.
This action exempted Dallas-Fort Worth
(DFW) 1 and El Paso (ELP) 2 ozone
nonattainment areas from NOx control
requirements of section 182(f) of the
Act. See 59 FR 60709.

e On April 19, 1995, we approved a
petition from Texas dated August 17,
1994. This action temporarily exempted
the Houston-Galveston (HGA) 3 and
Beaumont-Port Arthur (BPA)4 ozone
nonattainment areas from the NOx
control requirements of section 182(f) of
the Act. These temporary exemptions

expired December 31, 1996. See 60 FR
19515.

* On May 23, 1997, we approved a
petition from Texas dated March 8,
1996, to extend the NOx waiver in HGA
and BPA until December 31, 1997. See
62 FR 28344.

e On April 20, 1999, we approved a
petition from Texas dated November 13,
1998, to rescind the conditional NOx
exemption for the DFW ozone
nonattainment area. Texas petitioned for
rescission of the exemption after EPA
reclassified DFW from a moderate ozone
nonattainment area to a serious ozone
nonattainment area. The modeling for
this serious ozone nonattainment area
SIP shows that control of NOx sources
will help the area to attain the air
quality standard for ozone. See 64 FR
19283.

C. What Is the Current Status of Texas
NOx Waivers?

On December 31, 1997, the NOx
waiver in HGA and BPA expired. On
February 12, 1998, we published a
document in the Federal Register
concerning Texas’ decision not to
petition for further extension of the NOx
exemption in the HGA and BPA areas.
See 63 FR 7071. Since the extension of
the temporary exemption expired on
December 31, 1997, the State must
implement the numerous requirements
relating to NOx in the HGA and BPA
areas. Accordingly, any new source
review (NSR) permits that Texas had not
deemed to be administratively complete
prior to January 1, 1998, must comply
with the NOx NSR requirements,
consistent with the policy set forth in

the EPA’s NSR Supplemental Guidance
memorandum dated September 3, 1992,
from John Seitz, Director, EPA’s Office
of Air Quality Planning and Standards.

On February 18, 1998, we published
our finding that the DFW nonattainment
area has not attained the 1-hour ozone
NAAQS by the applicable attainment
date in the Act for moderate ozone
nonattainment areas, November 15,
1996. As a result of this finding, the
DFW ozone nonattainment area was
reclassified by operation of law as a
serious ozone nonattainment area,
effective March 20, 1998. Texas was
required to submit a new SIP, no later
that March 20, 1999, addressing
attainment of that standard by
November 15, 1999. Texas submitted a
revised plan on March 16, 1999, in
satisfaction of this requirement.

In its revised plan, Texas again
recognizes NOx as an ozone precursor
in the DFW nonattainment area. Texas
also forwarded a petition to us on
November 13, 1998, requesting that we
withdraw the waiver for NOx that we
had approved on November 28, 1994,
for the DFW nonattainment area. On
April 20, 1999, we approved this
petition and reinstated NOx as an ozone
precursor in the DFW nonattainment
area.

D. What Rule Changes Did Texas
Submit to Accommodate the Section
182(f) NOx Waivers?

Texas submitted the following SIP
revisions indicated in Table 9 below to
incorporate the section 182(f) NOx
waivers and subsequent reinstatement
for NOx as an ozone precursor:

TABLE 9.—SUMMARY OF TEXAS SIP SUBMITTALS WHICH INCORPORATE THE SECTION 182(f) NOx WAIVERS

Date of SIP submittal

Description

November 1, 1995 ................

July 18, 1996

April 13, 1998

1997.

1Includes the following Texas counties: Collin,
Dallas, Denton, and Tarrant Counties in Texas
2Includes El Paso County in Texas

3Includes the following Texas counties: Brazoria,

Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller.

Texas submitted revisions to Section 116.150 to implement the NOx waivers approved for the DAL, ELP, HGA,
and BPA ozone nonattainment areas.
Texas submitted revisions to Table | in Section 116.125 to remove NOx as an ozone precursor, consistent with
EPA’s approval of the NOx waivers.
Texas submitted revisions to Sections 116.12 (Table 1) and 116.150(c), to reinstate NOx as an ozone precursor
in the HGA and BPA areas following the expiration of the temporary waivers for those areas on December 31,

4Includes the following Texas counties: Hardin,
Jefferson, and Orange Counties.
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TABLE 9.—SUMMARY OF TEXAS SIP SUBMITTALS WHICH INCORPORATE THE SECTION 182(f) NOx WAIVERS—Continued

Date of SIP submittal

Description

March 16, 1999

Texas submitted revisions to Sections 116.12 (definition of “major modification” and Table 1) and 116.150(b), to
again require NOx to be treated as an ozone precursor in the DFW area.

S5Table | of section 116.12 specifies the various classifications of nonattainment along with the associated emission levels which designate a
major modification for those areas. A detailed discussion of the changes to Table I is included in section of the preamble describing the sub-

mitted definition of “major modification.”

The above described revisions to
section 116.150 are discussed in the
following paragraphs.

E. What Are Texas’ Provisions for
Addressing NOx Waivers in DFW and
ELP?

Texas addresses the NOx waivers for
DFW and ELP in section 116.150(b)
submitted November 1, 1995. section
116.150(b) is consistent with the NOx
waiver approved by EPA on November
28, 1994. Following the redesignation of
DFW to a serious ozone nonattainment
area, Texas revised section 116.150(b) to
revoke applicability of the NOx waiver
in DFW. As revised, section 116.150(b)
now identifies ELP as the only area in
Texas where a section 182(f) waiver
continues to apply. Texas submitted
these revisions to section 116.150(b) on
March 16, 1999.

F. What Are Texas’ Provisions for
Addressing NOx Waivers in HGA and
BPA?

Texas addresses the NOx waivers for
HGA and BPA in section 116.150(c)
submitted November 1, 1995. This
section temporarily removed the
requirements relating to NOx emissions
(as an ozone precursor) in these areas.

Section 116.150(c) exempted NOx
from otherwise applicable
nonattainment area permitting
requirements ¢ (except for NOx offsets).
The requirements for obtaining NOx
offsets continue to apply, and will be
included in the source’s permit.
However, the requirement to obtain
such offsets was held in abeyance until
January 1, 1998.

Section 116.150(c) further required a
source to document any proposed
increase of NOx equal to or greater than
40 TPY and submit documentation of
netting calculations associated with the
proposed increase, and the source must
otherwise comply with the requirements
of sections 116.150(a).

Texas submitted further revisions to
section 116.150(c) on April 13, 1998.
This submittal reinstates the NSR

6 Section 116.150(c) exempts NOx from the
application of lowest achievable emission rate,
statewide compliance by all sources under common
control with the applicant, and alternate site
analysis, which are otherwise required by section
116.150(a)(1), (2), and (4), respectively.

requirements for NOx in HGA and BPA,
effective January 1, 1998. The submittal
further provides that sources with NOx
offsets in the HGA and BPA areas held
in abeyance should have obtained the
required NOx offsets no later than
January 1, 2000.

VI. Why Can We Approve the
Requested SIP Revisions?

Consistent with the above discussion
and with the NPR we find that the
NNSR regulations submitted by Texas
meet the requirements of the Act. We
therefore approve these regulations as
revisions to the Texas SIP.

VILI. Final Action

We are approving the revisions to 30
TAC Chapter 116 which relate to the
permitting of major sources and major
modifications in nonattainment areas.
Specifically, for the reasons stated
herein, we are approving sections
116.12, 116.150, 116.151, 116.170, and
116.170(1) and (3).

VIII. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
“Regulatory Planning and Review.”

B. Executive Order 13132

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) revokes and replaces Executive
Order 12612, “Federalism,” and
Executive Order 12875, “Enhancing the
Intergovernmental Partnership.”
Executive Order 13132 requires EPA to
develop an accountable process to
ensure ‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, EPA may not issue a
regulation that has federalism

implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. The EPA also may not issue
a regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Act.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

C. Executive Order 13045

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
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the Order has the potential to influence
the regulation. This final rule is not
subject to Executive Order 13045
because it approves a State program.

D. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 600 et seq., generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions. This final
rule will not have a significant impact
on a substantial number of small entities
because SIP approvals under section
110 and subchapter I, part D of the Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does

not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Act forbids EPA to base its
actions concerning SIPs on such
grounds. See Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to

publication of the rule in the Federal
Register. A major rule can not take
effect until 60 days after it is published
in the Federal Register. This action is
not a “‘major” rule as defined by 5
U.S.C. 804(2). This rule will be effective
August 16, 2000.

H. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 15, 2000. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon Monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: July 5, 2000.
Jerry Clifford,
Acting Regional Administrator, Region 6.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

2.In §52.2270(c) the first table is
amended by deleting the entry for
Section 101.1 Table I (Definitions—
Major Source/Major Modification
Emission Thresholds), revising the
entries for Section 101.1 (Definitions)
and for Section 116.03 (Consideration
for Granting a Permit to Construct and
Operate), and by adding new entries in
numeric order to read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %
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EPA APPROVED REGULATIONS IN THE TEXAS SIP

State citation

Title/subject

State ap-
proval date

EPA approval date

Explanation

Chapter 101—General Rules

Section 101.1 .......... Definitions

* *

08/16/93
number]

* *

[07/17/00 and page

Ref 52.2299(c)(102) Note: Nonattain-
ment review definitions repealed
from 101.1 and added to 116.12.

* * *

Chapter 116 (Reg 6)—Control of Air Pollution by Permits for New Construction or Modification

*

* *

* *

Section 116.03 ........ Consideration for Granting a Permit to 08/16/93 [07/17/00 and page Ref 52.2299(c)(102) Note:(a)(7), (8),
Construct and Operate. number] (9), (10), (11), and (12); (c); (d); and
(e) NOT in SIP.
* * * * * * *
Subchapter A—Definitions

Section 116.12 ........

Nonattainment Review Definitions ........

02/24/99
number]

* *

[07/17/00 and page

Includes Table |, Major Source/Major
Modification Emission Thresholds.

* * *

Subchapter B—New Source Review Permits

Nonattainment Review

Section 116.150 ...... New Major Source or Major Modifica- 02/24/99 [07/17/00 and page
tion in Ozone Nonattainment Area. number]
Section 116.151 ...... New Major Source or Major Modifica- 03/18/98 [07/17/00 and page
tion in Nonattainment Area Other number]
than Ozone.
* * * *

* * *

Subchapter B—New Source Review Permits Emission Reductions: Offsets

Section 116.170 ......

Applicability for Reduction Credits ........

08/16/93
number]

[07/17/00 and page

Note: 116.170(2) Not in SIP.

[FR Doc. 00-17876 Filed 7—14—00; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AL53-200019(a); FRL—6735-6]

Approval and Promulgation of State
Plans—Alabama: Approval of
Revisions to the Alabama State
Implementation Plan: Transportation
Conformity Interagency Memorandum
of Agreement; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; correction.

SUMMARY: The United States
Environmental Protection Agency (EPA)
published in the Federal Register on

May 11, 2000, a document approving
the transportation conformity rule
submitted by the Alabama Department
of Environmental Management for the
State of Alabama. The rule is being
clarified and corrected to remove a
sentence that was inadvertently
included in the Federal Register
document.

DATES: This correction is effective on
July 17, 2000.

FOR FURTHER INFORMATION CONTACT:
Kelly Sheckler at (404) 562—9042,
sheckler.kelly@epa.gov.

SUPPLEMENTARY INFORMATION: The May
11, 2000, (65 FR 30358-30362)
rulemaking included a statement in the
first full paragraph in the first column
on page 30360 that reads “The MOA is
enforceable against the parties by their
consent in the MOA to allow the
Attorney General for the State of

Alabama to sue any or all of the
agencies for specific performance of
other relief on behalf of the citizens of
Alabama in parren patrial.” The Federal
requirements for conformity do not
require that the Attorney General for a
state have this legal authority. Since the
State of Alabama’s submittal does not
contain any such provisions for the
Alabama Attorney General, the
preamble language is amended to delete
this sentence in its entirety.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is good
cause for making today’s rule final



Federal Register/Vol.

65, No. 137/Monday, July 17, 2000/Rules and Regulations

43995

without prior proposal and opportunity
for comment because we are merely
correcting the preamble language in a
previous action. Thus, notice and public
procedure are unnecessary. We find that
this constitutes good cause under 5
U.S.C. 553(b)(B).

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget.
Because the agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of governments, as specified by
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This
correction action does not involve
technical standards; thus the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental

Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA had
made such a good cause finding,
including the reasons therefore, and
established an effective date of July 17,
2000. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This correction to
the identification of plan for Alabama is
not a “major rule” as defined by 5
U.S.C. 804(2).

Dated: June 30, 2000.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 00-18024 Filed 7—14—00; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 15, 90 and 95

[ET Docket No. 99-255; PR Docket No. 92—
235; FCC 00-211]

Wireless Medical Telemetry Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allocates new
spectrum and establishes rules for a
Wireless Medical Telemetry Service
(WMTS) that allows potentially life-
critical equipment to operate on an
interference-protected basis. Medical
telemetry equipment is used in
hospitals and health care facilities to
transmit patient measurement data,

such as pulse and respiration rates to a
nearby receiver, permitting greater
patient mobility and increased comfort.
This action will increase the reliability
of medical telemetry equipment.

DATES EFFECTIVE: October 16, 2000.

FOR FURTHER INFORMATION CONTACT:
Hugh Van Tuyl, Office of Engineering
and Technology, (202) 418-7506.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket 99-255 and PR
Docket 92-235, FCC 00-211, adopted
June 8, 2000, and released June 12,
2000. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Reference Information
Center, Room CY-A257, 445 12th Street,
SW, Washington, DC, and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Service, (202) 857-3800,
1231 20th Street, NW, Washington, DC
20036.

Summary of the Report and Order

1. The Report and Order establishes a
new Wireless Medical Telemetry
Service (WMTS) which will enhance the
ability of health care providers to offer
high quality and cost-effective care to
patients with acute and chronic health
care needs. This action addresses
consumer concerns that medical
telemetry devices are increasingly at
risk of harmful interference due to more
extensive use of spectrum resources by
other applications. The Commission
allocates 14 Megahertz (MHz) to WMTS
on a primary basis, which will allow
potentially life-critical medical
telemetry equipment to operate on an
interference-protected basis. The
Commission also adopts service rules
for WMTS that “license by rule” to
minimize regulatory procedures to
facilitate rapid deployment. Medical
telemetry equipment is used in
hospitals and health care facilities to
transmit patient measurement data,
such as pulse and respiration rates to a
nearby receiver, permitting greater
patient mobility and increased comfort.
As this service permits remote
monitoring of several patients
simultaneously it could also potentially
decrease health care costs. The
Commission’s action will improve the
reliability of this vital service.

2. In the Notice of Proposed Rule
Making (NPRM), 64 FR 41891, August 2,
1999, in this proceeding, we proposed
to allocate spectrum where medical
telemetry equipment could operate on a
primary basis. We also proposed to
establish a new Wireless Medical
Telemetry Service (WMTS) under part
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95 of the rules. The Commission’s
proposal was based on
recommendations provided by the
American Hospital Association’s (AHA)
Medical Telemetry Task Force, which
was established in coordination with
the FDA, in response to the incidence of
interference to medical telemetry
equipment from a DTV station.

Spectrum Allocation

3. We are making available 14 MHz of
spectrum in three blocks located at 608—
614 MHz, 1395-1400 MHz, and 1429-
1432 MHz for wireless medical
telemetry. In making available 14 MHz
of spectrum, we note that these bands
each have significant constraints, such
that the entire allocation is unlikely to
be available in any individual market.
The 608—614 MHz band is constrained
as a result of radio astronomy quiet
zones, including some sites in large
markets, and interference from adjacent
TV channels. The remaining 8 MHz that
we are allocating is constrained by
adjacent band interference from high
power radars located below 1390 MHz
and grandfathered protected Federal
sites. However, this allocation ensures
that at least 6 MHz is available for
WMTS in all locations, consistent with
the AHA needs assessment, with at least
some additional spectrum available to
accommodate long term needs. We note
that this is in fact significantly less than
the amount of spectrum that is currently
available to medical telemetry on an
unprotected basis. However, we find
that the benefits of a primary allocation
dedicated to this service compensates
for the reduced availability of spectrum.
We wish to underscore that we do not
anticipate any further allocations for
medical telemetry devices and expect
manufacturers and the health care
community to ensure that this spectrum
is used efficiently to meet long term
needs. We also wish to note that this
medical telemetry allocation is an
exception to the approach we have been
taking toward more flexible allocations
that are not service specific. A specific
allocation is necessary in this case to
protect the public safety by providing
spectrum where medical telemetry
equipment can operate without
interference. Further, it will resolve
conflicts that have delayed the land
mobile refarming and that are affecting
the deployment of DTV.

Frequency Bands

4. The Notice proposed the following
two options for frequency bands to be
allocated to the WMTS:

Option 1 Option 2

608-614 MHz
1395-1400 MHz
1429-1432 MHz.

608-614 MHz
1391-1400 MHz

The 608-614 MHz band corresponds to
TV channel 37, which is not used for TV
stations and is currently reserved for
radio astronomy. It is available for
medical telemetry under part 15 of the
rules on an unlicensed basis. The other
proposed bands are former government
bands that were reallocated for non-
government use under the Omnibus
Budget Reconciliation Act of 1993.
Government operations in those bands
may continue at certain sites around the
country for a number of years.

5. We conclude that it is necessary to
allocate spectrum where medical
telemetry equipment can operate on a
primary basis. Based on the record, we
also conclude that WMTS’s planned use
is best accommodated by making three
blocks of spectrum available in the 608—
614 MHz, 1395-1400 MHz, and 1429—
1432 MHz bands. We will coordinate
the frequency allocations with Canadian
and Mexican governments as
appropriate. Given the low-power
nature of this equipment, we do not
anticipate any interference issues in
border areas.

6. 608—-614 MHz. We find the 608-614
MHz band to be suitable for WMTS
because, other than radio astronomy, it
is only used for medical telemetry under
part 15 of the rules. We also note that
no commenters opposed the use of this
band. Accordingly, we allocate this
band to medical telemetry equipment on
a co-primary basis with radio
astronomy. Operation of medical
telemetry equipment in this band must
not cause interference to sensitive radio
astronomy operations, and users will be
required to coordinate their operation
with radio astronomy facilities. We note
that medical telemetry service providers
operating on 608—614 MHz (television
channel 37) currently must accept
adjacent channel interference from
broadcast television stations operating
on channels 36 and 38. With this
allocation, we are not requiring
television broadcasters to protect WMTS
from adjacent band interference. We
believe that the multi-band approach
that we are adopting provides sufficient
flexibility to WMTS. WMTS providers
can operate on one of the other bands
that we are making available in
situations where a hospital is in close
proximity to a television station
operating on channels 36 or 38.
Furthermore, WMTS providers can
design equipment to provide sufficient

protection from adjacent channel
interference as is current practice.

7. 1395-1400 MHz and 1429-1432
MHz. In addition to the 608—-614 MHz
band, we are allocating the 1395-1400
MHz and 1429-1432 MHz bands for
medical telemetry. Allocating the 1395—
1400 MHz band instead of the
alternative band we proposed will result
in a 4 MHz greater frequency separation
between medical telemetry and
government radars operating below
1385 MHz, thereby reducing the risk of
interference to medical telemetry
equipment. We find that the frequency
separation between the 1395-1400 MHz
and the 1429-1432 MHz bands will give
greater flexibility for medical telemetry
by making the bands more useful for
two-way communications than a single
contiguous band at 1391-1400 MHz.

Service Rules

8. We adopt service rules for the new
Wireless Medical Telemetry Service
(WMTS). These service rules only apply
to the WMTS that will operate at 608—
614 MHz, 1395-1400 MHz, and 1429-
1432 MHz, and not to the current
medical telemetry operations permitted
under parts 15 and 90. The rules
include licensing requirements and
technical standards for the equipment,
as well as a frequency coordination
procedure.

9. Definition. In the NPRM, 64 FR
41892, August 2, 1999, we proposed the
following definition for medical
telemetry:

Wireless medical telemetry is defined
as the measurement and recording of
physiological parameters and other
patient-related information via radiated
bi- or unidirectional electromagnetic
signals.

10. We agree that allowing bi-
directional transmissions could promote
the development of more advanced
medical telemetry equipment and
encourage more efficient use of the
spectrum. The split frequency allocation
we are adopting in this item was
selected in part to facilitate two-way
communications. Accordingly, we are
adopting a definition of medical
telemetry that will allow bi-directional
transmissions. We find it unnecessary to
exclude voice and video transmissions
in the definition for medical telemetry.

11. Licensing. There were no
comments opposing our proposal that
WMTS equipment be “licensed by
rule”, rather than requiring individual
operators” licenses. Individual licensing
is generally designed to give a licensee
a protected service area, and thus
establishes rights among competing
entities in the same service. Operators
in the WMTS will not be in competition
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with each other as are parties in other
radio services. The WMTS spectrum
will be shared among medical telemetry
users, and there will be no mutual
exclusivity between users. In addition,
“licensing by rule” will minimize
regulatory procedures and thus facilitate
deployment. We are therefore adopting
our proposal that the WMTS exist as
one of the Citizen’s Band services
contained in part 95 of the rules and
that the equipment used in this service
be “licensed by rule”. The Commission
has authority under Section 307(e) of
the Communications Act to define the
citizen’s band radio services and to
license them by rule.

12. Eligibility. We proposed that only
authorized health care providers be
eligible to operate transmitters in the
WMTS. For the purpose of this service,
an ‘“‘authorized health care provider”
would be defined as (1) a physician or
other individual authorized under state
or federal law to provide health care
services; (2) a health care facility
operated by or employing individuals
authorized under state or federal law to
provide health care services; or (3) any
trained technician under the
supervision and control of an individual
or health care facility authorized under
state or federal law to provide health
care services. We proposed to define a
“health care provider facility” as a
hospital or other establishment that
offers services, facilities and beds for
use beyond a 24 hour period in
rendering medical treatment, and
organizations regularly engaged in
providing medical services through
clinics, public health facilities and
similar establishments, including
government entities and agencies such
as Veterans Administration Hospitals.
Health care facilities on tribal lands
would also be included under our
proposed definition. A health care
facility would not include an ambulance
or other moving vehicle, and this
definition would also not allow home
use of WMTS equipment. We are
adopting these eligibility definitions as
proposed.

13. Frequency coordination. The
comments supported our proposal to
designate a frequency coordinator to
maintain a database of all WMTS
equipment identified by location,
operating frequency, emission type and
output power. NTIA notes that a
frequency coordinator would facilitate
band sharing between hospitals and the
remaining government operations at
protected sites. Accordingly, we are
adopting the proposal to designate a
frequency coordinator to maintain a
database of WMTS equipment. Without
a database, there would be no record of

WMTS usage because WMTS
transmitters will not be individually
licensed. The database will provide a
record of the frequencies used by each
facility or device to assist parties in
selecting frequencies to avoid
interference. The database will be used
by eligible users and manufacturers to
plan for specific frequency use within a
geographic area, especially where
numerous WMTS operations may occur.

14. The frequency coordinator will
not be a decision maker as to which
frequency should be used. Rather, the
coordinator will notify users of potential
frequency conflicts, and users should be
able to resolve any conflicts among
themselves. We expect that there will be
few conflicts between users of WMTS
equipment due to its low operating
power, but the Commission will make
the final decision on a case-by-case
basis in disputes between users, if
necessary. The coordinator must be
familiar with the medical telemetry user
community, and must make its services
available to all parties on a first-come,
first-served and non-discriminatory
basis. The frequency coordinator must
be willing to serve a five-year term,
which could be renewed by the
Commission. In the event that a
frequency coordinator does not wish to
continue at the end of its term, it will
have to transfer its database to another
designated entity.

15. The NPRM, 64 FR 41892, August
2, 1999, asked for comments on the
following questions about the frequency
coordinator: (1) any other qualifications
that a frequency coordinator must have,
(2) whether a single entity or multiple
entities should be designated as
frequency coordinator(s), (3) how the
frequency records could be maintained
with multiple coordinators, and (4)
whether we should limit the fees the
frequency coordinator(s) can charge.

16. Several entities expressed an
interest in being a frequency coordinator
for WMTS. In the past the Commission
has tried, where appropriate, to
introduce market forces into the
frequency coordination process.
Therefore, rather than adopt a
Commission rule restricting database
management of WMTS spectrum to a
single coordinator, we will leave the
ultimate decision on the number of
coordinators up to the Commission’s
Wireless Telecommunications Bureau
(WTB). WTB already has delegated
authority to select frequency
coordinators in the services it
administers. WTB will announce its
coordination selection procedures in a
Public Notice in the near future. We
have not found it necessary to set limits
on the fees charged by coordinators in

other services, and we have no reason
to believe that fee limits will be
necessary in the WMTS. Accordingly,
we will allow the designated
coordinator to set the fee structure as
necessary to recoup costs.

17. The NPRM, 64 FR 41892, August
2, 1999, proposed that certain
information be submitted to the
frequency coordinator for inclusion on
the database, including:

(1) Frequency range(s) used

(2) Modulation scheme used

(3) Effective radiated power

(4) Number of transmitters in use at
the health care facility at the time of
registration

(5) Legal name of the authorized
health care provider

(6) Location of transmitter
(coordinates, street address, building)

(7) Point of contact for the authorized
health care provider.

We find that including the equipment
manufacturer and model number in the
database could be useful for helping the
frequency coordinator and users in
determining the interference potential of
WMTS equipment. This information
could also assist the Commission or the
FDA in locating certain devices in the
event a question of compliance with the
rules arose. Accordingly, we will
specify that the equipment
manufacturer and model number be
submitted to the frequency coordinator
for inclusion on the database. Much of
the other information (fax numbers, e-
mail addresses, assigned frequencies
and occupied bandwidth) simply
represents a more detailed description
of the information we proposed. We
agree with these recommendations and
are including them in the final rules. We
recognize that including the name of the
health care provider and point of
contact in the database could possibly
make that information available to
commercial entities. However, we find
that this information is necessary to
allow the coordinator and parties using
the WMTS to contact other users to
verify information and resolve potential
conflicts. Thus, we will require the
name of the health care provider and a
point of contact to be included on the
database. Including this information
should not raise issues of privacy of
patient information, because the
database will not contain the patient
names or other patient identification
information.

18. We find that requiring periodic
equipment registration renewals from
health care providers to be an
unnecessary burden. Most hospitals
would find it difficult to remember to
renew their registrations after five years
have passed, and requiring coordinators
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to send out periodic renewal notices
and process renewal applications could
significantly increase their workload.
However, we will not preclude
coordinators from verifying the
continued use of registered equipment
on an “‘as needed” basis, such as when
the database shows a conflict between a
registered user and a new user.
Accordingly, we are adopting our
proposal that equipment registrations
will remain valid until the health care
provider requests cancellation.
Restricting access to the database to
certain parties would be difficult and
burdensome for the coordinator because
the coordinator would have to verify
that each and every party accessing the
database has a need for the information
that is related to health care. Such
restrictions could make it difficult for
parties with legitimate needs for
information to view the database. We
therefore find that the database should
be open to all parties.

19. Permissible communications. We
proposed that the WMTS could be used
for all types of communications, except
for voice or video transmissions. We
proposed to exclude these types of
transmissions because we were
concerned that video could occupy a

significant portion of the spectrum
allocated to the WMTS, and that
allowing voice transmissions could
encourage the equipment to be used as
a form of wireless intercom.

20. We find that the transmission of
waveform information such as
electrocardiograms (ECGs) is within the
intended purpose of the WMTS, which
is to transmit vital patient data.
Accordingly, we will permit the
transmission of waveform information
in the WMTS. However, allowing the
general purpose use of video in the
WMTS could potentially result in video
occupying a large portion of the
available spectrum. This is a greater
concern initially because portions of the
WMTS spectrum will be unavailable for
a number of years in parts of the country
due to grandfathered government
operations. We are not persuaded that
there is currently a need for voice
capabilities in telemetry equipment, and
we reiterate our concern that allowing
such capabilities could encourage use of
the equipment for other than its
intended purpose of transmitting patient
data. Accordingly, we will prohibit
voice and video transmissions in the
WMTS at this time, but we may revisit

the issue at a later date after government
operations cease in the WMTS bands.

21. Technical Standards. We
proposed only minimal technical
standards for WMTS equipment to give
manufacturers the flexibility to develop
different applications for medical
telemetry. We did not propose a specific
channelization scheme for the 1395—
1400 MHz and 1429-1432 MHz bands.
However, to prevent users from
monopolizing the 608—-614 MHz band,
we proposed that equipment using
broadband technologies, such as spread
spectrum, be capable of operating on
channels of 1.5 MHz each, up to a
maximum of 6 MHz. Such equipment
would operate on the minimum number
of channels necessary, and must have
the capability of being ““throttled back”
so it will occupy as little as one 1.5 MHz
channel, if necessary, to allow multiple
users to share that band. There were no
objections to the proposed requirement
on maximum channel usage in the 608—
614 MHz band, so we are adopting this
requirement which will allow the
WMTS spectrum to be used more
efficiently.

22. We proposed the following field
strength limits for transmitters in the
WMTS.

Frequency band

Maximum field strength

Measurement distance

Measurement bandwidth

Detector function

608-614 MHz 200 mV/m 3 meters 120 +/—20 kHz CISPR QP.
1395-1400 MHz 740 mV/m 3 meters 1 MHz Average.
1429-1432 MHz 740 mV/m 3 meters 1 MHz Average.

23. We proposed the same out-of-band
field strength limits for transmitters in
the WMTS bands that are used for most
intentional radiators under part 15 of
the rules. We have found those limits to
be effective at controlling interference.
There were no objections to applying
the part 15 out-of-band emission limits
to WMTS equipment, and we are
adopting them.

24. Protection of other existing
services. The WMTS must not cause
interference to radio astronomy
operations, and to certain grandfathered
government operations. We are therefore
adopting rules requiring the
coordination of WMTS operations in the
608—614 MHz band with radio
astronomy operations, which are the
same as the coordination requirements
currently found in part 15. The rules
also require operators in the 1395-1400
MHz and 1429-1432 MHz bands to
protect certain government operations.
Finally, parties using WMTS equipment
should be aware that the operation of
transmitters in close proximity to
medical equipment could cause

interference to the operation of the
medical equipment. The rules provide a
warning to this effect, which is the same
warning found in part 15.

25. RF Safety. We do not currently
require the routine evaluation of
medical telemetry equipment for
compliance with the radiofrequency
(RF) radiation safety guidelines in our
rules due to the low power of the
equipment. The NPRM, 64 FR 41892,
August 2, 1999 did not propose to
require RF safety measurements for
WMTS equipment because such
equipment would also operate at
relatively low power levels.

26. Our rules for RF safety classify
equipment into two categories: (1)
mobile devices, which normally operate
with at least a 20 centimeter separation
from the radiating element to the body
of the user or a nearby person , and (2)
portable devices, which normally
operate with less than a 20 centimeter
separation from the radiating element to
the body of the user. Based upon our
analysis, we agree that portable WMTS
equipment could possibly exceed the RF

safety guidelines in our rules.
Accordingly, we will require routine
environmental evaluation for RF
exposure of portable WMTS equipment
prior to equipment authorization or use.
We expect that the majority of WMTS
equipment will be classified as
“portable” because medical telemetry
transmitters are typically worn on the
body. However, we realize that there
may be some applications where the
transmitter is separated from the body
by more than 20 centimeters, such as a
unit mounted on a bed or incorporated
within a separate device. Consistent
with the RF safety requirements for
other services, mobile WMTS
equipment will be categorically
excluded from routine environmental
evaluation because WMTS equipment
complying with the technical
requirements we are adopting will
operate with an effective radiated power
(ERP) of less than 1.5 watts, which is the
threshold for the exclusion of
equipment operating below 1.5 GHz.

27. Equipment authorization
requirement. The NPRM, 64 FR 41892,
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August 2, 1999 proposed authorizing
WMTS transmitters through the
Declaration of Conformity (DoC)
procedure in part 2 of the rules. DoC is
a manufacturer’s self-approval
procedure where the equipment is
tested to ensure it complies with the
Commission’s technical standards, and
may then be marketed without an
approval by the Commission.

28. The certification procedure
requires the manufacturer to file
electronically a test report showing the
equipment complies with the rules
along with other supporting
documentation to the Commission or to
a designated Telecommunication
Certification Body (TCB). The
equipment may not be marketed until
an approval has been received from the
Commission or a TCB. Upon further
consideration, we agree that
certification is the appropriate
authorization procedure for WMTS
equipment. WMTS equipment involves
new technologies, and the majority will
be subject to routine environmental
evaluation for RF safety. Requiring
certification is consistent with the
actions we have taken in similar cases,
such as the Medical Implant
Communication Service (MICS) in part
95. However, we note that procedures
for making the RF exposure
measurements are currently under
development. When such procedures
are developed, we may consider
relaxing the certification requirement
for medical telemetry equipment.

Transition Provisions

29. Equipment authorization. We
proposed that all new medical telemetry
equipment that receives an equipment
authorization starting two years after the
adoption of final rules must operate in
the newly authorized frequency bands.
Two years is a reasonable timetable for
requiring manufacturers to produce
equipment to operate in the new bands.
Based on the comments received, we are
confident that manufacturers will be
able to meet this deadline. We decline
to allow equipment approved after that
deadline to have the capability of
operating in the current part 15 and part
90 bands. Our goal in this proceeding is
to not only provide spectrum where
medical telemetry he Commission has
taken, such as the freeze in the 450-470
MHz band and the requirement for DTV
stations to notify nearby health care
facilities, affect other parties. We
therefore wish to encourage medical
telemetry users to migrate out of the
current frequency bands and into the
new frequency bands. Allowing the
development of new equipment that can
operate in the old bands after the

transition date would discourage the
eventual migration to the new bands.

30. Grandfathering. Requiring the
replacement of functional medical
telemetry systems that are not subject to
interference would be an unnecessary
financial burden on hospitals.
Accordingly, we will permit medical
telemetry equipment that has received
an equipment authorization to operate
in current part 15 and part 90 bands
prior to the two year transition date to
be manufactured, imported, marketed
and operated without a cutoff date. This
action will ensure that manufacturers
will be able to make replacement parts
for systems operating in the old bands,
and that hospitals will be permitted to
operate their existing systems as long as
possible until replacement is necessary
due to age or interference concerns.

31. Existing equipment registration.
We find it unlikely that a complete
database of all part 15 and part 90
medical telemetry transmitters could be
developed prior to the transition to the
new frequency bands. However, placing
even some transmitters in a database
could possibly assist parties in avoiding
cases of interference. We therefore have
no objection to allowing the voluntary
registration of existing part 15 and part
90 medical telemetry devices. The rules
we are adopting allow frequency
coordinators to process voluntary
requests to register equipment operating
under parts 15 and 90.

450-470 MHz Freeze

32. In 1995, the Commission adopted
changes to part 90 of the rules to allow
more efficient use of the spectrum for
land mobile services. These changes
permitted high power operations on
channels in the 450-470 MHz band.
However, under the new channeling
scheme, high-power primary users of
the band would be able to operate on
the same frequencies used for medical
telemetry equipment. This could
possibly result in interference to
medical telemetry equipment. For this
reason, on August 11, 1995, the
Commission placed a freeze on the
filing of applications for high power
operation in the 450-470 MHz band on
the 12.5 kHz offset channels.

33. 450-460 MHz band freeze. On
October 20, 1999, the Commission
issued a public notice asking parties
operating medical telemetry equipment
in the 450—-460 MHz band to provide
certain information to the Commission.
We received responses from 25 parties
around the country operating in this
band. The majority of these users were
operating a small number of devices on
a limited number of frequencies around
457 and 458 MHz. Based on the limited

usage of the 450-460 MHz band for
medical telemetry, we find that the
freeze on high-power land mobile
applications in the 450—460 MHz band
can be lifted. Accordingly, the Wireless
Telecommunications Bureau will issue
a public notice announcing the lifting of
the freeze in this band in the near
future.

34. 460-470 band freeze. We find that
a five-year transition period is longer
than is necessary to prepare for the
lifting of the freeze in the 460—-470 MHz
band. The freeze was announced almost
five years ago, so hospitals have been on
notice that they may eventually have to
change frequencies. Equipment is
already available to operate in the 608—
614 MHz band we are allocating in this
proceeding, and equipment to operate in
the other bands allocated in this
proceeding should become available
over the next two years. Five more years
should not be required for hospitals to
make the transition. We will therefore
lift the freeze on high power land
mobile application in the 460-470 MHz
band within three years from the
effective date of final rules in this
proceeding.

35. The NPRM, 64 FR 41892, August
2, 1999, did not propose to preclude
medical telemetry equipment from
operating in the ISM bands under part
15 because only a small number of
devices operate under these provisions.
Therefore, there is not the same
potential for a large number of cases of
interference to medical telemetry
equipment in these bands as there is for
medical telemetry equipment operating
in the TV and PLMR bands. We expect
that the majority of medical telemetry
equipment manufacturers will design
equipment for the new bands allocated
in this proceeding, and that only a small
number of devices will continue to use
the ISM bands. There, we will continue
to allow medical telemetry equipment to
operate in the ISM bands under part 15.
While such operation will be
permissible, manufacturers and users
are cautioned that equipment operating
in these bands has no protection from
interference from ISM equipment
operating under part 18 of the rules or
other low power transmitters operating
under part 15 of the rules.

36. Pursuant to sections 4(I), 11, 301,
302, 303(e), 303(f), 303(r) 304, 307 and
332(b) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
301, 302, 303(3), 303(f), 303(r), 304, 307
and 332(b).
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Final Regulatory Flexibility Analysis

37. As required by the Regulatory
Flexibility Act (RFA),® an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rule Making, Amendment of
parts 2 and 95 of the Commission’s
Rules to Establish a Wireless Medical
Telemetry Service. 2 The Commission
sought written public comment on the
proposals in the Notice, including
comment on the IRFA. The comments
received are discussed below. This
present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA. 3

A. Need for, and Objectives of, the
Report and Order

38. Medical telemetry equipment
currently operates on an unlicensed
basis on certain unused TV channels
under part 15 of the rules, and on a
secondary basis to private land mobile
services in the 450-470 MHz band
under part 90 of the rules. With the
transition to digital TV service, both full
power and low-power TV stations may
begin operating on some of the vacant
channels used by medical telemetry
equipment. In addition, the new
channelization scheme being
implemented in the 450-470 MHz band
will allow high-power operation on the
channels currently reserved for low-
power use where medical telemetry
equipment operates. Both of these
changes could result in severe
interference to medical telemetry
equipment. The rules adopted in the
Report and Order allocate new
frequency bands where medical
telemetry equipment can operate on a
primary basis without receiving
interference.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

39. There were no timely filed
comments in response to the IRFA. The
Office of Advocacy, U.S. Small Business
Administration (SBA) filed “reply
comments” after the comment deadline,
but prior to the reply comment
deadline. Because they do not respond
to comments on the IRFA, they are in
fact untimely filed comments.
Nevertheless, we will address the issues
raised by the SBA.

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996) (CWAAA). Title II of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

2 See Notice of Proposed Rule Making in ET
Docket 99-255, 64 FR 41891, 41896 (August 2,
1999).

3See 5 U.S.C. 604.

40. The SBA claims two deficiencies
on the part of the Commission in this
proceeding. First, SBA states that the
NPRM did not consider the impact of
the proposed rules on small
businesses. ¢ Second, SBA states that the
IRFA does not describe the impact of
the rules on small businesses and does
not provide significant alternatives
designed to minimize this impact.

41. We believe SBA is clearly in error
on the first point. The RFA only
requires agencies to provide an analysis
of the impact of the proposed rules on
small businesses in the IRFA. ¢ There is
no requirement in the RFA to provide
such an analysis in the NPRM, which
would unnecessarily duplicate the
analysis in the IRFA. Thus we reject
SBA’s first claim.

42. We disagree with SBA on the
second point as well. The RFA requires
the Commission to provide an analysis
that discusses significant alternatives
such as (1) the establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
the clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) the use of
performance rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities. 7 These are
merely examples of the type of
information that should be included;
this list is not a rigid checklist. The
IRFA included with the NPRM in this
proceeding did in fact include an
analysis of the type required by the
RFA. Specifically, it discussed the
simplified compliance and reporting
requirements we considered to
minimize the impact of the rules on
small businesses. We considered the
effect on small business from the outset
and made the rules apply equally to all
parties. Thus, we consider the IRFA in
this proceeding to be adequate. We
further note that no other parties had
any objections to the IRFA or
considered it to be inadequate.

C. Description and Estimate of the
Number of Small Entities To Which the
Proposed Rules Will Apply

43. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted.8 Under

4See SBA comments at 1-2.
5See SBA comments at 2—3.
6See 5 U.S.C. 603(a).

7See 5 U.S.C. 603(c).

8 See 5 U.S.C. 603(b)(3).

the RFA, small entities may include
small organizations, small businesses,
and small governmental jurisdictions. 5
U.S.C. 601(6). The RFA, 5 U.S.C. 601(3),
generally defines the term “small
business” as having the same meaning
as the term ‘“‘small business concern”
under the Small Business Act, 15 U.S.C.
632. A small business concern is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA. This standard also applies in
determining whether an entity is a small
business for purposes of the RFA.

44. The Commission has not
developed a definition of small entities
applicable to RF Equipment
Manufacturers. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to manufacturers of “Radio
and Television Broadcasting and
Communications Equipment.”
According to the SBA’s regulation, an
RF manufacturer must have 750 or
fewer employees in order to qualify as
a small business.? Census Bureau data
indicates that there are 858 companies
in the United States that manufacture
radio and television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would be classified as
small entities.1® Therefore, we believe
that many of the companies that
manufacture RF equipment would
qualify as small entities.

45. According to the SBA’s
regulations, nursing homes and
hospitals must have annual gross
receipts of $5 million or less in order to
qualify as a small business concern. 13
CFR 121.201. There are approximately
11,471 nursing care firms in the nation,
of which 7,953 have annual gross
receipts of $5 million or less.1! There
are approximately 3,856 hospital firms
in the nation, of which 294 have gross
receipts of $5 million or less. Thus, the
approximate number of small confined
setting entities to which the
Commission’s new rules will apply is
8,247.

9 See 13 CFR 121.201, Standard Industrial
Classification (SIC) Code 3663.

10 See U.S. Department of Commerce, 1992
Census of Transportation, Communications and
Utilities (issued May 1995), SIC category 3663.

11 See Small Business Administration Tabulation
File, SBA Size Standards Table 2C, January 23,
1996, SBA, Standard Industrial Code (SIC)
categories 8050 (Nursing and Personal Care
Facilities) and 8060 (Hospitals). (SBA Tabulation
File)
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D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

46. WMTS equipment will be
authorized through the certification
procedure. The certification procedure
requires the manufacturer to file
electronically a test report showing the
equipment complies with the rules
along with other supporting
documentation to the Commission or to
a designated Telecommunication
Certification Body (TCB). The
equipment may not be marketed or
operated until an approval has been
received from the Commission or TCB.
This is the same process adopted by the
Commission for the Medical Implant
Communication Service (MICS).12 We
are requiring that all parties including
small businesses have their equipment
approved though the certification
procedure because of concerns over
radiofrequency radiation safety.

47. Parties operating the equipment
will not be required to obtain an
individual operator’s license from the
Commission, but they will have to
register with a frequency coordinator
designated by the Commission. The
Commission may designate multiple
coordinators to provide competition to
keep costs at a minimum. The
information submitted to the frequency
coordinator will be:

(1) Specific frequencies or frequency
range(s) used;

(2) Modulation scheme used
(including occupied bandwidth);

(3) Effective radiated power;

(4) Number of transmitters in use at
the health care facility as of the date of
registration (including manufacturer
name(s) and model numbers);

(5) Legal name of the authorized
health care provider;

(6) Location of transmitter
(coordinates, street address, building);

(7) Point of contact for the authorized
health care provider (name, title, office,
phone number, fax number, e-mail
address).

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered.

48. We are not requiring individual
operators’ licenses for equipment in the
WMTS. Instead, the equipment will be
“licensed by rule”, meaning that users
are permitted to operate WMTS
equipment that complies with rules
without the need to apply for a license
from the Commission. Licensing by rule
benefits small businesses by eliminating
the expense and delays that would

12 See para. 53, supra.

result if parties were required to obtain
individual operators’ licenses.

49. New equipment for the WMTS
will not have to operate in the newly
allocated frequency bands until two
years after the effective date of the new
rules. This will allow sufficient time for
manufacturers to develop equipment for
the new bands, thus reducing the
development costs for small businesses.
We are also allowing equipment in the
old frequency bands that has received
an equipment authorization before the
two year transition date to be
manufactured, imported, marketed and
operated without a cutoff date. This will
ensure that replacement parts are
available for existing telemetry systems
and that hospitals will be able to use
their existing systems as long as
possible before replacement is required,
thus reducing expenses for small
businesses.

50. There is currently a freeze on
high-power land mobile operations in
the 450-470 MHz band. The freeze was
put in effect in 1995 to protect medical
telemetry in that band from interference.
We are providing a three-year transition
period before lifting the freeze in the
460-470 MHz band. This will assist
small businesses by providing adequate
time for medical telemetry users to
begin migration to the new frequency
bands, if necessary. The freeze in the
450—-460 MHz band will be lifted shortly
after release of this Order because we
have determined that little medical
telemetry equipment operates in this
portion of the band. Therefore, there
will be little impact on small
businesses.

Report to Congress: The Commission
will send a copy of the Report and
Order, Amendment of parts 2 and 95 of
the Commission’s Rules to Establish a
Wireless Medical Telemetry Service,
including this FRFA, in a report to be
sent to Congress pursuant to the
SBREFA, see 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
FRFA, to the Chief Counsel for
Advocacy of the SBA.

List of Subjects
47 CFR Part 1

Reporting and recordkeeping
requirements

47 CFR Part 2 and 95

Communications equipment,
Reporting and recordkeeping
requirement.

47 CFR Part 15

Communications equipment.

47 CFR Part 90

Communications equipment,
Emergency medical services.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 2,
15, 90, and 95 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

2. Section 1.1307 is amended by
revising paragraph (b)(2) to read as
follows:

§1.1307 Actions that may have a
significant environmental effect, for which
Environmental Assessments (EAs) must be
prepared.
* * * * *

(b) E

(2) Mobile and portable transmitting
devices that operate in the Cellular
Radiotelephone Service, the Personal
Communications Services (PCS), the
Satellite Communications Services, the
General Wireless Communications
Service, the Wireless Communications
Service, the Maritime Services (ship
earth stations only) and the Specialized
Mobile Radio Service authorized under
Subpart H of parts 22, 24, 25, 26, 27, 80,
and 90 of this chapter are subject to
routine environmental evaluation for RF
exposure prior to equipment
authorization or use, as specified in
§§2.1091 and 2.1093 of this chapter.
Unlicensed PCS, unlicensed NII and
millimeter wave devices are also subject
to routine environmental evaluation for
RF exposure prior to equipment
authorization or use, as specified in
§§15.253(f), 15.255(g), 15.319(i), and
15.407(f) of this chapter. Portable
transmitting equipment for use in the
Wireless Medical Telemetry Service
(WMTS) is subject to routine
environment evaluation as specified in
§§2.1093 and 95.1125 of this chapter.
Equipment authorized for use in the
Medical Implant Communications
Service (MICS) as a medical implant
transmitter (as defined in Appendix 1 to
Subpart E of part 95 of this chapter) is
subject to routine environmental
evaluation for RF exposure prior to
equipment authorization, as specified in
§ 2.1093 of this chapter by finite
difference time domain computational
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modeling or laboratory measurement
techniques. Where a showing is based
on computational modeling, the
Commission retains the discretion to
request that specific absorption rate
measurement data be submitted. All
other mobile, portable, and unlicensed
transmitting devices are categorically
excluded from routine environmental
evaluation for RF exposure under
§§2.1091, 2.1093 of this chapter except
as specified in paragraphs (c) and (d) of
this section.

* * * * *

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

3. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 307,
336, and 337, unless otherwise noted.

4. Section 2.106 is amended as
follows:

a. Revise the entries for the MHz
bands of the Table of Frequency
Allocations to read as follows.

b. In the United States (US) footnotes,
revise footnote US246 and add footnotes
US350, US351, and US352.

c. In the Government (G) footnotes,
revise footnotes G27, G30, and G114.

The revisions and additions read as
follows:
§2.106 Table of frequency allocations.

* * * * *

BILLING CODE 6712-01-W
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United States (US) Footnotes

* * * * *

US246 Except for medical telemetry
equipment operating in the band 608—
614 MHz, no stations shall be
authorized to transmit in the following
bands: 608-614 MHz, 1400-1427 MHz,
1660.5-1668.4 MHz, 2690-2700 MHz,
4990-5000 MHz, 10.68-10.70 GHz,
15.35—-15.40 GHz, 23.6—-24.0 GHz, 31.3—
31.8 GHz, 51.4-54.25 GHz, 58.2-59.0
GHz, 64-65 GHz, 86—92 GHz, 100-102
GHz, 105-116 GHz, 164-168 GHz, 182—

185 GHz and 217-231 GHz. Medical
telemetry equipment shall not cause
harmful interference to radio astronomy
operations in the band 608-614 MHz
and shall be coordinated under the
requirements found in 47 CFR 95.1119.
* * * * *

US350 In the bands 608—-614 MHz,
1395-1400 MHz, and 1429-1432, the
land mobile service is limited to
medical telemetry and telecommand
operations. Additionally, the band
1429-1432 MHz may be used on

land mobile telemetry and telecommand
and fixed telemetry.

US351 In the band 1390-1400 MHz,
Government operations, except for
medical telemetry operations in the sub-
band 1395-1400 MHz, are on a non-
interference basis to authorized non-
Government operations and shall not
hinder implementation of any non-
Government operations. However,
Government operations authorized as of
March 22, 1995 at 17 sites identified
below will be continued on a fully

secondary basis for non-Government

protected basis until January 1, 2009.

Sites Lat/Long R(?(?];L)JS Sites Lat/Long R&?T']L)’S

Eglin AFB, FL .cccoiiiiiiiiiieicee, 30°28'N/086°31'W 80 | Ft. Greely, AK ....cccoiiiiiiiiiiee, 63°47'N/145°52'W 80
Dugway PG, UT ....ccooeviviiiieenen, 40°11'N/112°53'W 80 | Ft. Rucker, AL ....cccoeeviiiiieiienne. 31°13'N/085°49'W 80
China Lake, CA .... 35°41'N/117°41'W 80 | Redstone, AL ........... 34°35'N/086°35'W 80
Ft. Huachuca, AZ . 31°33'N/110°18'W 80 | Utah Test Range, UT 40°57'N/113°05'W 80
Cherry Point, NC .......ccceovveevinnne. 34°57'N/076°56'W 80 | WSM Range, NM .......cccceevveinnne. 32°10'N/106°21'W 80
Patuxent River, MD ...........ccceeenne. 38°17'N/076°25'W 80 | Holloman AFB, NM ........ccccocveeene 33°29'N/106°50'W 80
Aberdeen PG, MD ............. 39°29'N/076°08'W 80 | Yuma, AZ wee | 32°29'N/114°20'W 80
Wright-Patterson AFB, OH 39°50'N/084°03'W 80 | Pacific Missile Range, CA ............ 34°07'N/119°30'W 80
Edwards AFB, CA ......cccovevviieeens 34°54'N/117°53'W 80

US352 In the band 1429-1432 MHz,
Government operations, except for
medical telemetry operations, are on a
non-interference basis to authorized

non-Government operations and shall
not hinder the implementation of any
non-Government operations. However,
Government operations authorized as of

March 22, 1995 at 14 sites identified
below will be continued on a fully
protected basis until January 1, 2004.

Sites Lat/Long R(?(%l;s Sites Lat/Long R&?]'ql)’s
Patuxent River, MD .. 38°17'N/076°25'W 70 | Mountain Home AFB, ID .... 43°01'N/115°50'W 160
NAS Oceana, VA ........... 36°49'N/076°02'W 100 | NAS Fallon, NV ........... 39°24'N/118°43'W 100
MCAS Cherry Point, NC 34°54'N/076°52'W 100 | Nellis AFB, NV ...... 36°14'N/115°02'W 100
Beaufort MCAS, SC .....cccceevveenne 32°26'N/080°40'W 160 | NAS Lemore, CA ... 36°18'N/119°47'W 120
NAS Cecil Field, FL .....cccceevvvveenns 30°13'N/081°52'W 160 | Yuma MCAS, AZ ..o 32°39'N/114°35'W 160
NAS Whidbey IS., WA ......... 48°19'N/122°24'W 70 | China Lake, CA ......ccoovvveeeiiiiiines 35°29'N/117°16'W 80
Yakima Firing Ctr AAF, WA 46°40'N/120°15'W 70 | MCAS Twenty Nine Palms, CA ... | 34°15'N/116°03'W 80

* * * * *

G27 In the bands 225-328.6, 335.4—
399.9, and 1350-1395 MHz, the fixed
and mobile services are limited to the
military services.

G30 In the bands 138-144, 148—
149.9, 150.05-150.8, 1427-1429, and
1432-1435 MHz, the fixed and mobile
services are limited primarily to
operations by the military services.

* * * * *

G114 In the band 1350-1395 MHz,
the frequency 1381.05 MHz with
emissions limited to #12 MHz is also
allocated to fixed and mobile satellite
services (space-to-earth) for the relay of
nuclear burst data.

* * * * *

5. Section 2.1093 is amended by

revising paragraph (c) to read as follows:

§2.1093 Radiofrequency radiation
exposure evaluation: portable devices.
* * * * *

(c) Portable devices that operate in the
Cellular Radiotelephone Service, the
Personal Communications Service
(PCS), the Satellite Communications
Services, the General Wireless
Communications Service, the Wireless
Communications Service, the Maritime
Services, the Specialized Mobile Radio
Service, the Wireless Medical Telemetry
Service (WMTS) and the Medical
Implant Communications Service
(MICS), authorized under subpart H of
part 22 of this chapter, part 24 of this
chapter, part 25 of this chapter, part 26
of this chapter, part 27 of this chapter,
part 80 of this chapter (ship earth
station devices only), part 90 of this
chapter, subparts H and I of part 95, and
unlicensed personal communication
service, unlicensed NII devices and

millimeter wave devices authorized
under subparts D and E, § 15.253 and
§15.255 of part 15 of this chapter are
subject to routine environmental
evaluation for RF exposure prior to
equipment authorization or use. All
other portable transmitting devices are
categorically excluded from routine
environmental evaluation for RF
exposure prior to equipment
authorization or use, except as specified
in §§1.1307(c) and 1.1307(d) of this
chapter. Applications for equipment
authorization of portable transmitting
devices subject to routine
environmental evaluation must contain
a statement confirming compliance with
the limits specified in paragraph (d) of
this section as part of their application.
Technical information showing the
basis for this statement must be
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submitted to the Commission upon

request.
* * * * *

PART 15—RADIO FREQUENCY
DEVICES

6. The authority citation for Part 15
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 304,
307 and 544A.

7. Section 15.37 is amended by
adding a new paragraph (i).

§15.37 Transition provisions for
compliance with the rules.
* * * * *

(i) Effective October 16, 2002, an
equipment approval may no longer be
obtained for medical telemetry
equipment operating under the
provisions of § 15.241 or § 15.242. The
requirements for obtaining an approval
for medical telemetry equipment after
this date are found in Subpart H of Part
95 of this chapter.

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

8. The authority citation for Part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

9. Section 90.203 is amended by
revising paragraph (a)(1) to read as
follows:

§90.203 Certification required.

(a) * *x %

(1) Effective October 16, 2002, an
equipment approval may no longer be
obtained for in-hospital medical
telemetry equipment operating under
the provisions of this part. The
requirements for obtaining an approval
for medical telemetry equipment after
this date are found in Subpart H of Part
95 of this chapter.

PART 95—PERSONAL RADIO
SERVICES

10. The authority citation for Part 95
continues to read as follows:

Authority: Sections 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

11. Section 95.401 is amended by
adding a new paragraph (d) to read as
follows:

§95.401 (CB Rule 1) What are the Citizens
Band Radio Services?
* * * * *

(d) The Wireless Medical Telemetry
Service (WMTS)—a private, short
distance data communication service for

the transmission of patient medical
information to a central monitoring
location in a hospital or other medical
facility. Voice and video
communications are prohibited.
Waveforms such as electrocardiograms
(ECGs) are not considered video. The
rules for this service are contained in
subpart H of this part.

12. Section 95.601 is amended by
revising the last sentence of the
introductory text to read as follows:

§95.601 Basis and purpose.

* * * The Personal Radio Services
are the GMRS (General Mobile Radio
Service)-subpart A, the Family Radio
Service (FRS)-subpart B, the R/C (Radio
Control Radio Service)-subpart C, the
CB (Citizens Band Radio Service)-
subpart D, the Low Power Radio Service
(LPRS)-subpart G, the Wireless Medical
Telemetry Service (WMTS)-subpart H,
and the Medical Implants
Communication Service (MICS)-subpart
L.

13. Section 95.630 is added to read as
follows:

§95.630 WMTS transmitter frequencies.
WMTS transmitters may operate in

the frequency bands specified below:

608-614 MHz

1395-1400 MHz

1429-1432 MHz

14. Section 95.631 is amended by
adding a new paragraph (h) to read as
follows:

§95.631 Emission types.
* * * * *

(h) A WMTS station may transmit any
emission type appropriate for
communications in this service, except
for video and voice. Waveforms such as
electrocardiograms (ECGs) are not
considered video.

15. Section 95.639 is amended by
adding a new paragraph (f) to read as
follows:

§95.639 Maximum transmitter power.
* * * * *

(f) The maximum field strength
authorized for WMTS stations in the
608—614 MHz band is 200 mV/m,
measured at 3 meters. For stations in the
1395-1400 MHz and 1429-1432 MHz
bands, the maximum field strength is
740 mV/m, measured at 3 meters.

16. Section 95.649 is revised to read
as follows:

§95.649 Power capability.

No CB, R/C, LPRS, FRS, MICS or
WMTS unit shall incorporate provisions
for increasing its transmitter power to
any level in excess of the limits
specified in § 95.639.

17. Section 95.651 is revised to read
as follows:

§95.651 Crystal control required.

All transmitters used in the Personal
Radio Services must be crystal
controlled, except an R/C station that
transmits in the 26—27 MHz frequency
band, a FRS unit, a LPRS unit, a MICS
transmitter, or a WMTS unit.

18. Appendix 1 to Subpart E to Part
95—Glossary of Terms is revised to add
the term “WMTS. Wireless Medical
Telemetry Service.” at the end of the
list.

19. A new Subpart H is added to Part
95 to read as follows:

Subpart H—Wireless Medical Telemetry
Service (WMTS)

General Provisions

Sec.

95.1101
95.1103
95.1105

Scope.

Definitions.

Eligibility.

95.1107 Authorized locations.

95.1109 Equipment authorization
requirement.

95.1111 Frequency coordination.

95.1113 Frequency coordinator.

95.1115 General technical requirements.

95.1117 Types of communications.

95.1119 Specific requirements for wireless
medical telemetry devices operating in
the 608—614 MHz band.

95.1121 Specific requirements for wireless
medical telemetry devices operating in
the 1395-1400 MHz and 1429-1432 MHz
bands.

95.1123 Protection of medical equipment.

95.1125 RF Safety.

95.1127 Station identification.

95.1129 Station inspection.

* * * * *

Subpart H—Wireless Medical
Telemetry Service (WMTS)

General Provisions
§95.1101 Scope.

This part sets out the regulations
governing the operation of Wireless
Medical Telemetry Devices in the 608—
614 MHz, 1395-1400 MHz and 1429-
1432 MHz frequency bands.

§95.1103 Definitions.

(a) Authorized health care provider. A
physician or other individual
authorized under state or federal law to
provide health care services, or any
other health care facility operated by or
employing individuals authorized under
state or federal law to provide health
care services, or any trained technician
operating under the supervision and
control of an individual or health care
facility authorized under state or federal
law to provide health care services.
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(b) Health care facility. A health care
facility includes hospitals and other
establishments that offer services,
facilities and beds for use beyond a 24
hour period in rendering medical
treatment, and institutions and
organizations regularly engaged in
providing medical services through
clinics, public health facilities, and
similar establishments, including
government entities and agencies such
as Veterans Administration hospitals;
except the term health care facility does
not include an ambulance or other
moving vehicle.

(c) Wireless medical telemetry. The
measurement and recording of
physiological parameters and other
patient-related information via radiated
bi-or unidirectional electromagnetic
signals in the 608-614 MHz, 1395-1400
MHz, and 1429-1432 MHz frequency
bands.

§95.1105 Eligibility.

Authorized health care providers are
authorized by rule to operate
transmitters in the Wireless Medical
Telemetry Service without an
individual license issued by the
Commission provided the coordination
requirements in § 95.1111 have been
met. Manufacturers of wireless medical
telemetry devices and their
representatives are authorized to
operated wireless medical telemetry
transmitters in this service solely for the
purpose of demonstrating such
equipment to, or installing and
maintaining such equipment for, duly
authorized health care providers. No
entity that is a foreign government or
which is active in the capacity as a
representative of a foreign government
is eligible to operate a WMTS
transmitter.

§95.1107 Authorized locations.

The operation of a wireless medical
telemetry transmitter under this part is
authorized anywhere within a health
care facility provided the facility is
located anywhere a CB station operation
is permitted under § 95.405. This
authority does not extend to mobile
vehicles, such as ambulances, even if
those vehicles are associated with a
health care facility.

§95.1109 Equipment authorization
requirement.

(a) Wireless medical telemetry devices
operating under this part must be
authorized under the certification
procedure prior to marketing or use in
accordance with the provisions of Part
2, Subpart J of this chapter.

(b) Each device shall be labeled with
the following statement:

Operation of this equipment requires
the prior coordination with a frequency
coordinator designated by the FCC for
the Wireless Medical Telemetry Service.

§95.1111 Frequency coordination.

(a) Prior to operation, authorized
health care providers who desire to use
wireless medical telemetry devices must
register all devices with a designated
frequency coordinator. The registration
must include the following information:

(1) Specific frequencies or frequency
range(s) used;

(2) Modulation scheme used
(including occupied bandwidth);

(3) Effective radiated power;

(4) Number of transmitters in use at
the health care facility as of the date of
registration including manufacturer
name(s) and model numbers);

(5) Legal name of the authorized
health care provider;

(6) Location of transmitter
(coordinates, street address, building);

(7) Point of contact for the authorized
health care provider (name, title, office,
phone number, fax number, e-mail
address).

(b) An authorized health care provider
shall notify the frequency coordinator
whenever a medical telemetry device is
permanently taken out of service, unless
the device is replaced with another
transmitter utilizing the same technical
characteristics as those reported on the
effective registration. An authorized
health care provider shall maintain the
information contained in each
registration current in all material
respects, and shall notify the frequency
coordinator when any change is made in
the location or operating parameters
previously reported which is material.

§95.1113 Frequency coordinator.

(a) The Commission will designate a
frequency coordinator(s) to manage the
usage of the frequency bands for the
operation of medical telemetry devices.

(b) The frequency coordinator shall
(1) Review and process coordination
requests submitted by authorized health
care providers as required in §95.1111;
(2) maintain a database of WMTS use;
(3) notify users of potential conflicts;
and (4) coordinate WMTS operation
with radio astronomy observatories and
Federal Government radar systems as
specified in §§95.1119 and 95.1121.

§95.1115 General technical requirements.

(a) Field strength limits. (1) In the
608-614 MHz band, the maximum
allowable field strength is 200 mV/m, as
measured at a distance of 3 meters,
using measuring instrumentation with a
CISPR quasi-peak detector.

(2) In the 1395—-1400 MHz and 1429—
1432 MHz bands, the maximum

allowable field strength is 740 mV/m, as
measured at a distance of 3 meters,
using measuring equipment with an
averaging detector and a 1 MHz
measurement bandwidth.

(b) Undesired emissions. (1) Out-of-
band emissions below 960 MHz are
limited to 200 p/m, as measured at a
distance of 3 meters, using measuring
instrumentation with a CISPR quasi-
peak detector.

(2) Out-of-band emissions above 960
MHz are limited to 500 pum as measured
at a distance of 3 meters using
measuring equipment with an averaging
detector and a 1 MHz measurement
bandwidth.

(c) Emission types. A wireless medical
telemetry device may transmit any
emission type appropriate for
communications in this service, except
for video and voice. Waveforms such as
electrocardiograms (ECGs) are not
considered video.

(d) Channel use. (1) In the 1395-1400
MHz and 1429-1432 MHz bands, no
specific channels are specified. Wireless
medical telemetry devices may operate
on any channel within the bands
authorized for wireless medical
telemetry use in this part.

(2) In the 608-614 MHz band,
wireless medical telemetry devices
utilizing broadband technologies such
as spread spectrum shall be capable of
operating within one or more of the
following channels of 1.5 MHz each, up
to a maximum of 6 MHz, and shall
operate on the minimum number of
channels necessary to avoid harmful
interference to any other wireless
medical telemetry devices.
608.0—609.5 MHz
609.5-611.0 MHz
611.0-612.5 MHz
612.5-614.0 MHz

(3) Channel usage is on a co-primary
shared basis only, and channels will not
be assigned for the exclusive use of any
entity.

(4) Authorized health care providers,
in conjunction with the equipment
manufacturers, must cooperate in the
selection and use of frequencies in order
to reduce the potential for interference
with other wireless medical telemetry
devices, or other co-primary users.
Operations in the 608—614 MHz band
(television channel 37) are not protected
from adjacent band interference from
broadcast television operating on
channels 36 and 38.

(e) Frequency stability. Manufacturers
of wireless medical telemetry devices
are responsible for ensuring frequency
stability such that an emission is
maintained within the band of operation
under all of the manufacturer’s specified
conditions.



44010 Federal Register/Vol.

65, No. 137/Monday, July 17, 2000/Rules and Regulations

§95.1117 Types of communications.

(a) All types of communications
except voice and video are permitted,
on both a unidirectional and
bidirectional basis, provided that all
such communications are related to the
provision of medical care. Waveforms
such as electrocardiograms (ECGs) are
not considered video.

(b) Operations that comply with the
requirements of this part may be
conducted under manual or automatic
control, and on a continuous basis.

§95.1119 Specific requirements for
wireless medical telemetry devices
operating in the 608—-614 MHz band.

For a wireless medical telemetry
device operating within the frequency
range 608—614 MHz and that will be
located near the radio astronomy
observatories listed below, operation is
not permitted until a WMTS frequency
coordinator specified in §95.1113 has
coordinated with, and obtain the written
concurrence of, the director of the
affected radio astronomy observatory
before the equipment can be installed or
operated

(a) Within 80 kilometers of:

(1) National Astronomy and
Ionosphere Center, Arecibo, Puerto
Rico: 18°20'38.28" North Latitude, 66°
45'09.42" West Longitude.

(2) National Radio Astronomy
Observatory, Socorro, New Mexico: 34°
04'43" North Latitude, 107°37'04" West
Longitude.

(3) National Radio Astronomy
Observatory, Green Bank, West Virginia:
38°26'08" North Latitude, 79°49'42"
West Longitude.

(b) Within 32 kilometers of the
National Radio Astronomy Observatory
centered on:

Very long baseline Latitude | Longitude
array stations (north) (west)
Pie Town, NM .......... 34°18' 108° 07’
Kitt Peak, AZ ............ 31° 57" 111° 37"
Los Alamos, NM ....... 35° 47 106° 15’
Fort Davis, TX .......... 30° 38' 103° 57"
North Liberty, IA ....... 41° 46' 91° 34
Brewster, WA ........... 48° 08' 119° 41’
Owens Valley, CA .... | 37° 14’ 118° 17’
Saint Croix, VI .......... 17° 46' 64° 35'
Mauna Kea, HI ......... 19° 49 155° 28'
Hancock, NH ............ 42° 56' 71° 59'

The National Science Foundation
point of contact for coordination is:
Spectrum Manager, Division of
Astronomical Sciences, NSF Room
1045, 4201 Wilson Blvd., Arlington, VA
22230, telephone: 703-306-1823.

§95.1121 Specific requirements for
wireless medical telemetry devices
operating in the 1395-1400 MHz and 1429—
1432 MHz bands.

Due to the critical nature of
communications transmitted under this
part, the frequency coordinator in
consultation with the National
Telecommunications and Information
Administration shall determine whether
there are any federal government radar
systems whose operations could affect,
or could be affected by, proposed
wireless medical telemetry operations in
the 1395-1400 MHz and 1429-1432
MHz bands. The locations of
government radar systems in these
bands are specified in footnotes US351
and US352 of § 2.106 of this chapter.

§95.1123 Protection of medical
equipment.

The manufacturers, installers and
users of WMTS equipment are
cautioned that the operation of this
equipment could result in harmful
interference to other nearby medical
devices.

§95.1125 RF safety.

Portable devices as defined in
§2.1093(b) of this chapter operating in
the WMTS are subject to radio
frequency radiation exposure
requirements as specified in
§§1.1307(b) and 2.1093 of this chapter.
Applications for equipment
authorization of WMTS devices must
contain a statement confirming
compliance with these requirements.
Technical information showing the
basis for this statement must be
submitted to the Commission upon
request.

§95.1127 Station identification.

A WMTS station is not required to
transmit a station identification
announcement.

§95.1129 Station inspection.

All WMTS transmitters must be
available for inspection upon request by
an authorized FCC representative.

[FR Doc. 00-17970 Filed 7-14-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1441; MM Docket No. 99-225; RM—
9635]

Radio Broadcasting Services; Saint
Regis, MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
256C2 to Saint Regis, Montana, in
response to a petition filed by the
Battani Corporation. See 64 FR 34753,
June 29, 1999. The coordinates for
Channel 256C2 at Saint Regis are 47—
15-56 NL and 114-51-29 WL. There is
a site restriction 18.1 kilometers east of
the community. Canadian concurrence
has been received for the allotment of
Channel 256C2 at Saint Regis. A filing
window for Channel 256C2 at Saint
Regis will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

DATES: Effective August 14, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-225,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Saint Regis, Channel 256C2.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 0018054 Filed 7-14-00; 8:45 am|]
BILLING CODE 6712-01-P



Federal Register/Vol.

65, No. 137/Monday, July 17, 2000/Rules and Regulations

44011

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 00-169; MM Docket No. 94-78; RM—
8472 and RM-8525]

Radio Broadcasting Services;
Cloverdale, Montgomery, and Warrior,
AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule; application for
review.

SUMMARY: This document denies an
application for review filed by William
P. Rogers that appeals the Memorandum
Opinion and Order, 62 FR 9375 (March
3,1997), in this proceeding insofar as it
refused to accept Rogers’
counterproposal to allot Channel 254A
to Florence, Alabama. Rogers’
counterproposal was rejected primarily
because it did not provide 100 percent
city-grade coverage of Florence, as
required by Section 73.315(a) of the
Commission’s Rules. This document
does not deal with Pulaski Broadcasting,
Inc.’s proposal to allot FM Channel
254A to Cloverdale, Alabama, which
was rejected in a previous order. Nor
does this document consider a joint
counterproposal filed by former
licensees of Stations WBHK(FM),
Warrior, Alabama, and Station WBAM-—
FM, Montgomery, Alabama, which was
granted by a previous order.

ADDRESSES: Federal Communications
Comimission, 445 12th Street, SW, Room
TW-A325, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 94-78, adopted May 12,
2000, and released June 14, 2000. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY—-A257, 445 12th Street,
SW, Washington, DC. The complete text
of this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street NW., Washington, DC 20036.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 00-18051 Filed 7—14-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1448; MM Docket No. 99-114; RM—
8902]

Television Broadcasting Services, DTV
Broadcasting Services; Lake Havasu
City, AZ and Laughlin, NV

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document reallots NTSC
Channel 34+ and paired DTV Channel
32 from Lake Havasu City, Arizona, to
Laughlin, Nevada, and modifies the
authorization of Mojave Broadcasting
Company (formerly Meridian
Communications Company) for
television Station KMCC, as requested,
pursuant to the provisions of Section
1.420(i) of the Commission’s Rules. See
64 FR 23036, April 29, 1999. The
reallotment will provide a first local
television transmission and DTV service
to Laughlin. Coordinates used for NTSC
Channel 34+ and DTV Channel 32 at
Laughlin, Nevada, are 35-03—12 NL and
114-37-10 WL. Additionally, as
Laughlin is located within 320
kilometers (199 miles) of the Mexico
border, concurrence of the Mexican
government to the reallotment request
was obtained.

DATES: Effective August 14, 2000.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-114,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room CY-A257), 445 Twelfth
Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., 1231 20th
Street, NW., Washington, DC 20036,
(202) 857-3800.

List of Subjects in 47 CFR Part 73

Television and DTV broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.606 [Amended]

2. Section 73.606(b), the Table of TV
Allotments under Arizona, is amended
by removing Lake Havasu City, Channel
34+.

3. Section 73.606(b), the Table of TV
Allotments under Nevada, is amended
by adding Laughlin, Channel 34+.

§73.622 [Amended]

4. Section 73.622(b), the Table of DTV
Allotments under Arizona, is amended
by removing Lake Havasu City, Channel
32.

5. Section 73.622(b), the Table of DTV
Allotments under Nevada, is amended
by adding Laughlin, Channel 32.

Federal Communications Commaission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18055 Filed 7—14—00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000211040-0040-01; I.D.
051100D]

Fisheries of the Exclusive Economic
Zone off Alaska; Halibut Bycatch
Mortality Allowance in the Bering Sea
and Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Reapportionment of Pacific
halibut bycatch mortality allowance
specified for the nontrawl fishery
categories.

SUMMARY: NMFS issues this amendment
to the final 2000 harvest specifications
that reapportions the 2000 halibut
bycatch mortality allowance specified
for the Pacific cod hook-and-line fishery
category to the other nontrawl fishery
category in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to allow the harvest
of species constrained by the other
nontrawl halibut bycatch mortality
allowance, in particular Greenland
turbot, while not further restricting the
hook-and-line Pacific cod fishery. This
action is intended to promote the goals
and objectives of the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutians
Islands Area (FMP).
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DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 12, 2000, through 2400
hrs, A.l.t., December 31, 2000.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the FMP prepared by the
North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The BSAI halibut prohibited species
catch (PSC) limit for nontrawl gear is an
amount of halibut equivalent to 900
metric tons (mt) of halibut mortality
(§679.21(e)(2)(i)). The apportionment of
the nontrawl halibut PSC limit to
bycatch allowances for the Pacific cod
hook-and-line fishery, other nontrawl
fisheries and prohibited species quota
reserve was established by the Final
2000 Harvest Specifications of
Groundfish for the BSAI (65 FR 8282,
February 18, 2000) as 748 mt, 84 mt,
and 67 mt, respectively.

At its April 2000 meeting, the Council
requested NMFS to amend the 2000
harvest specifications to reapportion 75
mt of the halibut bycatch mortality
allowance specified for the Pacific cod
hook-and-line fishery to the other
nontrawl fishery category. This
proposed amendment to the 2000
harvest specifications was published in
the Federal Register on May 22, 2000

(65 FR 32070), for public comment and
review. No comments were received
during the comment period that ended
June 6, 2000. In order to provide greater
opportunity to harvest the BSAI
Greenland turbot total allowable catch
(TAC) while not jeopardizing the
opportunity to harvest the amount of the
Pacific cod TAC allocated to hook-and-
line vessels, NMFS increases the halibut
bycatch mortality allowance specified
for the other nontrawl fishery category
by 75 mt and reduces the halibut
bycatch mortality allowance specified
for the Pacific cod hook-and-line fishery
by the same amount.

The halibut bycatch mortality
specifications for the 2000 BSAI
nontrawl fisheries are listed in Table 7
of the Final 2000 Harvest Specifications
for Groundfish (65 FR 8282, February
18, 2000). To accommodate the final
action, the 2000 BSAI final harvest
specifications are amended by adding
the following Table 7A.

TABLE 7A. 2000 BSAIl PROHIBITED
SPECIES BYCATCH ALLOWANCES FOR
THE BSAI NON-TRAWL FISHERIES

Halibut
Non-trawl fisheries mc(’,rf%l’ ty

BSAI
Pacific cod—Total ........cccccovvriurennnn. 673
Jan. 1-April 30 ....ccocveviiiiiiie 457
May 1-Sept. 1 ..ccovvveeiiiiiiieeeene 0
Sept. 1-DecC. 31 ..ccovvveieieiiienen 216
Other non-trawl-Total ..................... 159
May 1-DecC. 31 ...ovveeiiiiiiieeeenn. 159
Groundfish pot & jig ....cccoevvevieneinnns exempt
Sablefish hook-and-line .................. exempt

Classification

This action is authorized under 50
CFR 679.21(e)(4) and is exempt from
OMB review under E.O. 12866.

NMFS prepared an environmental
assessment (EA) and final regulatory
flexibility assessment (FRFA) for the
2000 harvest specifications. These
documents are available by contacting:
Lori Gravel, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802—-1668.
The reapportionment of the BSAI
nontrawl halibut PSC limit is intended
to provide fuller opportunity to conduct
the fishing activities considered in the
EA/FRFA and is fully within the scope
of these analyses.

The need to implement this
reapportionment promptly to provide
greater opportunity to harvest the BSAI
Greenland turbot TAC and to prevent
the unnecessary economic hardships to
fishermen that would result from a
fishery closure constitutes good cause
under 5 U.S.C. 553(d) to waive the 30-
day effective date and make this
reapportionment effective July 12, 2000
through 2400 hrs, A.l.t., December 31,
2000.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq. and 3631 et seq.

Dated: July 11, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-18020 Filed 7—12-00; 2:38 pm]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register
Vol. 65, No. 137

Monday, July 17, 2000

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-130-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-120
series airplanes. This proposal would
require inspections of certain
components, and corrective action, if
necessary. This action is necessary to
prevent deterioration and deformation
of the mass-balance weights of the
aileron, which could affect the surface
balance of the aileron and result in loss
of aileron control and consequent
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
August 16, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
130-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-130—-AD” in the
subject line and need not be submitted

in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Satish Lall, Aerospace Engineer,
Airframe and Propulsion Branch, ACE-
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30337-2748; telephone (770) 703—-6082;
fax (770) 703—6097.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by

interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2000-NM-130-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-130-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-120
series airplanes. The DAC advises that
the mass-balance weights of the aileron
may deteriorate or become deformed.
Such deterioration or deformation could
affect the surface balance and lead to
chafing between the exposed end of the
mass-balance weight and the adjoining
aileron hinge attachment. This
condition, if not corrected, could result
in loss of aileron control and
consequent reduced controllability of
the airplane.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
120-27-0077, Change No. 01, dated
October 24, 1997, which, for certain
airplanes, describes procedures for
repetitive visual inspections to measure
the gap between the mass-balance
weights and aileron hinge attachment,
and corrective action, if necessary. For
all airplanes, the service bulletin
describes procedures for performing a
one-time detailed visual inspection of
the mass-balance weights to detect any
cavity, hole, or delamination, and
follow-on actions. For affected
airplanes, accomplishment of the one-
time detailed visual inspection
eliminates the need for the repetitive
inspections described previously. If no
cavity, hole, or delamination is found,
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follow-on actions involve visual
inspection of the surface of the mass-
balance weights to detect white powder,
and removal of any detected white
powder. If any cavity, hole, or
delamination is found, corrective action
involves replacement of the mass-
balance weights with new, improved
parts. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DAC
classified this service bulletin as
mandatory and issued Brazilian
airworthiness directive 98—01-02, dated
January 15, 1998, in order to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Differences Between DAC’s
Airworthiness Directive and This
Proposed AD

Operators should note that the DAC’s
airworthiness directive recommends
that repetitive measurements of the gap
between the mass-balance weights and
aileron hinge attachment, and corrective
action, if necessary, be accomplished on
all airplanes manufactured since March
1, 1995. The FAA finds that it is clearer
to refer to the airplanes affected by this
AD by serial number rather than by date
of manufacture. Therefore, this
proposed AD would require these
repetitive measurements for airplanes
with serial numbers 120-0291, 120—
0294, and 120-0296 through 120-0333
inclusive.

In addition, operators should note
that, for the one-time detailed visual

inspection of the mass-balance weights
to detect any cavity, hole, or
delamination, the DAC’s airworthiness
directive specifies separate compliance
times depending on whether the
airplane was manufactured before or
after March 1, 1995. However, this
proposed AD would require that this
action be accomplished on all airplanes
subject to this AD within 2,000 flight
hours after the effective date of this AD.
In developing an appropriate
compliance time for this proposed AD,
the FAA considered not only the DAC’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, and the date
the DAC’s recommendation was issued.
In light of these factors, the FAA finds
that 2,000 flight hours represents an
appropriate interval of time allowable
for all affected airplanes to continue to
operate without compromising safety.

Cost Impact

The FAA estimates that
approximately 28 U.S.-registered
airplanes would be affected by the
proposed requirement to measure the
gap between the mass-balance weights
and aileron hinge attachment. It would
take approximately 2 work hours per
airplane to accomplish the proposed
measurement, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of this proposed
requirement on U.S. operators is
estimated to be $3,360, or $120 per
airplane, per inspection cycle.

The FAA estimates that
approximately 230 U.S.-registered
airplanes would be affected by the
proposed detailed visual inspection of
the mass-balance weights to detect any
cavity, hole, or delamination. It would
take approximately 8 work hours per
airplane to accomplish this proposed
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of these
proposed requirements on U.S.
operators is estimated to be $110,400, or
$480 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2000-NM-130-AD.

Applicability: Model EMB-120 series
airplanes, serial numbers 120-0001 through
120-0333 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
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The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent deterioration and deformation
of the mass-balance weights of the aileron,
which could affect the surface balance of the
aileron and result in loss of aileron control
and consequent reduced controllability of the
airplane, accomplish the following:

Measurement of Clearance and Corrective
Actions

(a) For airplanes having serial numbers
120-0291, 120-0294, and 120-0296 through
120-0333 inclusive: Within 150 flight hours
after the effective date of this AD, measure
the clearance between the aileron mass-
balance weights and attach fittings on the left
and right sides of the airplane, in accordance
with PART I of the Accomplishment
Instructions of EMBRAER Service Bulletin
120-27-0077, Change No. 01, dated October
24, 1997.

(1) If the clearance is within the acceptable
limits described in the service bulletin,
thereafter, repeat the measurement at
intervals not to exceed 1,000 flight hours
until the actions required by paragraph (b) of
this AD have been accomplished.

(2) If the clearance is outside the
acceptable limits described in the service
bulletin, prior to further flight, replace the
affected mass-balance weight with a new,
improved mass-balance weight, in
accordance with PART III of the
Accomplishment Instructions of the service
bulletin. Such replacement terminates the
requirement to accomplish paragraph (b) of
this AD.

Detailed Visual Inspection and Follow-On
Actions

(b) For all airplanes: Within 2,000 flight
hours after the effective date of this AD,
perform a one-time detailed visual inspection
of the aileron mass-balance weights to detect
any cavity, hole, or delamination, in
accordance with PART II of the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-27-0077, Change No.
01, dated October 24, 1997. Such inspection
constitutes terminating action for the
repetitive inspections required by paragraph
(a)(1) of this AD for airplanes subject to
paragraph (a) of this AD.

(1) If no cavity, hole, or delamination is
detected: Prior to further flight, perform a
one-time detailed visual inspection to detect
white powder on the surface of the mass-
balance weights, in accordance with PART II
of the Accomplishment Instructions of the
service bulletin. If any white powder is
found, remove the white powder in
accordance with the service bulletin.

(2) If any cavity, hole, or delamination is
found, prior to further flight, replace the
affected mass-balance weight with a new,
improved mass-balance weight, in
accordance with PART III of the
Accomplishment Instructions of the service
bulletin.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Brazilian airworthiness directive 98—-01—
02, dated January 15, 1998.

Issued in Renton, Washington, on July 11,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-18042 Filed 7-14-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934

[SPATS No. ND-041-FOR; North Dakota
State Program Amendment No. XXX]

North Dakota Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of a proposed
amendment to the North Dakota
regulatory program (hereinafter, the
“North Dakota program”) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
North Dakota proposes revisions of rules
about: Rulemaking notices; prime
farmland reclamation plans; permit
approval and denial criteria;
performance bond liability period; bond
release applications; surface water
monitoring; revegetation success
standards; prime farmland reclamation
standards; and small operator
assistance.

North Dakota intends to revise its
program to be consistent with the
corresponding Federal regulations,
clarify ambiguities, and improve
operational efficiency.

DATES: We will accept written
comments on this amendment until 4:00
p.m., m.d.t. August 16, 2000. If
requested, we will hold a public hearing
on the amendment on August 11, 2000.
We will accept requests to speak until
4:00 p.m., m.d.t. on August 1, 2000.
ADDRESSES: You should mail or hand
deliver written comments and requests
to speak at the hearing to Guy Padgett

at the address listed below.

You may review copies of the North
Dakota program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Casper Field Office.
Guy Padgett, Chief, Casper Field Office,

Office of Surface Mining Reclamation

and Enforcement, 100 East “B” Street,

Federal Building, Room 2128, Casper,

Wyoming 82601-1918
James R. Deutsch, Director, Reclamation

Division, North Dakota Public Service

Commission, Capitol Building,

Bismarck, North Dakota 58505,

Telephone: 701-328-2251.

FOR FURTHER INFORMATION CONTACT: Guy
Padgett, Telephone: 307-261-6550.
Internet: GPadgett@ OSMRE.GOV.
SUPPLEMENTARY INFORMATION:

1. Background on the North Dakota Program.
II. Description of the Proposed Amendment.
1II. Public Comment Procedures.

IV. Procedural Determinations.

I. Background on the North Dakota
Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the North Dakota program. You can find
background information on the North
Dakota program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the North Dakota program in the
December 15, 1980 Federal Register (45
FR 82214). You can also find later
actions concerning North Dakota’s
program and program amendments at 30
CFR 934.15 and 934.16.

II. Description of the Proposed
Amendment

By letter dated June 20, 2000, North
Dakota sent us a proposed amendment
to its program (Amendment number
XXX, administrative record No. ND-EE—
01) under SMCRA (30 U.S.C. 1201 et
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seq.). North Dakota sent the amendment
in response to a July 17, 1997 letter
(administrative record No. ND-EE-02)
that we sent to it in accordance with 30
CFR 732.17(c) and, in addition, to
include changes made at its own
initiative. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

The provisions of the North Dakota
Administrative Code that North Dakota
proposes to revise are: (1) NDAC 69—
05.2—-01-03, Rulemaking notices; (2)
NDAC 69-05.2—09-15, Prime farmland
reclamation plans; (3) NDAC 69-05.2—
10-03(6)(c), Permit approval or denial
criteria; (4) NDAC 69-05.2—-12-09,
Period of performance bond liability; (5)
NDAC 69-05.2—-12(2), Bond release
applications; (6) NDAC 69-05.2—-16-05,
Surface water monitoring; (7) NDAC 69—
05.2—22-07, Revegetation success
standards; (8) NDAC 69-05.2—26-05,
Prime farmland revegetation
requirements; and (9) NDAC 69-05.2—
29-03, Small operator assistance.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we request your comments on
whether the amendment satisfies the
applicable program approval criteria of
30 CFR 732.15. If we approve the
amendment, it will become part of the
North Dakota program.

Written Comiments

Send your written comments to us at
the address given above. Your written
comments should be specific, pertain
only to the issues proposed in this
rulemaking, and include explanations in
support of your recommendations. In
the final rulemaking, we will not
necessarily consider or include in the
administrative record any comments
received after the time indicated under
DATES or at locations other than the
Casper Field Office.

Electronic Comments

Please submit Internet comments as
an ASCII file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: SPATS No.
ND-041-FOR” and your name and
return address in your Internet message.
If you do not receive a confirmation that
we have received your Internet message,
contact the Casper Field Office at 307/
261-6550.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If

individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., m.d.t. on August 1, 2000. If
you are disabled and need special
accommdations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been heard. If you are in the
audience and have not been scheduled
to speak and wish to do so, you will be
allowed to speak after those who have
been scheduled. We will end the
hearing after everyone scheduled to
speak and others present in the
audience who wish to speak, have been
heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that, to the extent
allowable by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

National Environmental Policy Act

Section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that a decision on a
proposed State regulatory program
provision does not constitute a major
Federal action within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)). A determination has been
made that such decisions are
categorically excluded from the NEPA
process (516 DM 8.4.A).
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Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relief upon the
data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, geographic
regions, or Federal, State or local
governmental agencies; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 934

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 7, 2000.
Brent Wahlquist,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 00-18009 Filed 7-14-00; 8:45 am]
BILLING CODE 4310-05-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA-1539, MM Docket No. 00-124, RM—
9893]

Digital Television Broadcast Service;
Bryan, TX

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by KWTX/
KBTX Licensee Corporation, licensee of
station KBTX, NTSC Channel 3, Bryan,
Texas, requesting the substitution of
DTV Channel 33 for its assigned DTV
Channel 59. DTV Channel 33 can be
allotted to Bryan, Texas, in compliance
with the principle community coverage
requirements of Section 73.625(a) at
reference coordinates (30—33—16 N. and
96-01-51 W.). As requested, we propose
to allot DTV Channel 33 to Bryan with
a power of 1000 and a height above
average terrain (HAAT) of 477 meters.
DATES: Comments must be filed on or
before September 5, 2000, and reply
comments on or before September 20,
2000.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner, or its counsel or
consultant, as follows: Howard J. Barr,
Pepper & Corazzini, LLP, 1776 K Street,
NW, Suite 200, Washington, DC 20006—
2334 (Counsel for KWTX/KBTX
Licensee Corporation).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
00-125, adopted July 12, 2000, and
released July 13, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,

Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

Federal Communications Commission.

Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 00-18053 Filed 7-14—-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA-1538, MM Docket No. 00-125, RM—
9908]

Digital Television Broadcast Service;
Miami, FL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by NBC
Stations Management, Inc., licensee of
station WTVJ(TV), NTSC Channel 6,
Miami, Florida, requesting the
substitution of DTV Channel 31 for its
assigned DTV Channel 30. DTV Channel
31 can be allotted to Miami, Florida, in
compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates (25-58—-07 N. and 80-13-20
W). As requested, we propose to allot
DTV Channel 31 to Miami with a power
of 1000 and a height above average
terrain (HAAT) of 318 meters.

DATES: Comments must be filed on or
before September 5, 2000, and reply
comments on or before September 20,
2000.

ADDRESSES: Federal Communications
Comumission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner, or its counsel or
consultant, as follows: Diane Zipursky,
National Broadcasting Company, Inc.,
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1229 Pennsylvania Avenue, NW., 11th
Floor, Washington, DC 20004 (Counsel
for NBC Stations Management, Inc.).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
00-125, adopted July 12, 2000, and
released July 13, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

Federal Communications Commission.

Barbara A. Kreisman,

Chief, Video Services Division, Mass Media
Bureau.

[FR Doc. 00-18052 Filed 7-14-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1446; MM Docket No. 99-232; RM—
9321]

Radio Broadcasting Services; Fort
Bridger, WY and Hyrum, UT

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: M. Kent Frandsen requested
the downgrade of Channel 256C1 to
Channel 256C3 at Fort Bridger,
Wyoming, the reallotment of Channel
256C3 from Fort Bridger to Hyrum,
Utah, and the modification of Station
KNYN(FM)’s construction permit
accordingly. See 64 FR 36323, July 6,
1999. On June 16, 2000, petitioner filed

a request for dismissal. A showing of
continuing interest is required before a
channel will be allotted. It is the
Commission’s policy to refrain from
making an allotment to a community
absent an expression of interest.
Therefore, we will dismiss the instant
petition.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-232,
adopted June 21, 2000, and released
June 30, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-18056 Filed 7—14—-00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000629198-0198-01; I.D.
051500D)]

RIN 0648—-AM72

Fisheries of the Exclusive Economic
Zone Off Alaska; Western Alaska
Community Development Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
implement Amendment 66 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP) to
remove the allocation of squid to the
Western Alaska Community
Development Quota (CDQ) Program.
This proposed rule also would
implement regulatory amendments

under the American Fisheries Act (AFA)
requiring that only pollock caught while
directed fishing for pollock CDQ accrue
against the pollock CDQ allocation, and
revising the definition of “directed
fishing for pollock CDQ.” Pollock
caught incidentally in other groundfish
CDQ fisheries would accrue against the
pollock incidental catch allowance
(ICA) established under the AFA. This
action is necessary to implement
Amendment 66 and the CDQ Program-
related provisions of the AFA. It is
intended to further the goals and
objectives of the FMP.

DATES: Comments must be received by
August 31, 2000.

ADDRESSES: Written comments should
be sent to Sue Salveson, Assistant
Regional Administrator, Sustainable
Fisheries Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Gravel. Comments also
may be hand delivered or couriered to
the Federal Building, 709 West 9th
Street, Juneau, AK. Comments also may
be sent via facsimile (fax) to 907-586—
7465. Comments will not be accepted if
submitted via e-mail or the Internet.
Copies of Amendment 66 to the FMP
and the two Environmental Assessment/
Regulatory Impact Review/Initial
Regulatory Flexibility Analyses (EA/
RIR/IRFA) prepared for these actions are
available from NMFS at the above
address, or by calling the Alaska Region,
NMFS, at 907-586—-7228.

FOR FURTHER INFORMATION CONTACT:
Sally Bibb, 907-586-7389,
sally.bibb@noaa.gov.

SUPPLEMENTARY INFORMATION:

Management Background and Need for
Action

NMFS manages fishing for groundfish
by U.S. vessels in the exclusive
economic zone of the Bering Sea and
Aleutian Islands management area
(BSAI) according to the FMP. The North
Pacific Fishery Management Council
(Council) prepared the FMP under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
Regulations governing fishing by U.S.
vessels appear at 50 CFR parts 600 and
679.

The Council has submitted
Amendment 66 for Secretarial review.
NMFS published a Notice of
Availability of the FMP amendment at
65 FR 34434, May 30, 2000, and invited
comments on the FMP amendment
through July 31, 2000. All written
comments received by July 31, 2000,
whether specifically directed to the
FMP amendment, the proposed rule, or
both, will be considered in the
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approval/disapproval decision on the
FMP amendment.

Two issues are addressed in this
proposed rulemaking. First, the
proposed rule would add a definition to
50 CFR part 679 for “directed fishing for
pollock CDQ” to permanently
implement the intent of the AFA with
respect to pollock CDQ accounting. The
proposed definition would determine
whether pollock caught while CDQ
fishing accrues against the pollock CDQ
allocation or the pollock ICA. Second,
the proposed rule would remove the
allocation of squid to the CDQ Program
to prevent the catch of squid CDQ from
limiting the catch of pollock CDQ.

Defining Directed Fishing for Pollock
CcDQ

Section 206(a) of the AFA specifies
that ““10 percent of the total allowable
catch of pollock in the Bering Sea and
Aleutian Islands Management Area shall
be allocated as a directed fishing
allowance to the Western Alaska
Community Development Quota
Program established under section
305(i) of the Magnuson-Stevens Act.”
Under section 206(b) of the AFA the
incidental catch of pollock in non-
pollock CDQ fisheries does not accrue
against the pollock CDQ allocation
created in section 206(a). Rather, the
incidental catch of pollock in the CDQ
fisheries accrues against the pollock ICA
established in the groundfish
specifications for pollock incidental
catch from the CDQ and non-CDQ
fisheries.

NMEF'S regulations at the time the AFA
became effective required that all
pollock caught in all groundfish CDQ
fisheries accrue against the CDQ group’s
pollock CDQ allocation. NMFS issued
an emergency interim rule (EIR) on
January 26, 1999 (64 FR 3877, which
was extended through December 31,
1999, at 64 FR 34743 on June 29, 1999),
to revise CDQ) catch accounting
regulations for 1999 to be consistent
with the AFA. Permanent rulemaking is
necessary to revise CDQ catch
accounting regulations to implement the
AFA.

NMEFS and the Council have
considered four alternatives for defining
directed fishing for pollock CDQ.
Alternative 1 is the status quo, which
would not distinguish between pollock
caught while directed fishing for
pollock CDQ from pollock caught
incidentally to other groundfish CDQ
fisheries. This alternative is not
consistent with the AFA.

Alternative 2 would define directed
fishing for pollock CDQ in the same
manner as was implemented under the
EIR in 1999. Pollock caught in hauls by

a catcher/processor or deliveries by a
catcher vessel in which pollock
represents 40 percent or more of the
total groundfish catch by weight would
accrue against the pollock CDQ (the
‘““40—percent threshold”). Pollock caught
in hauls or deliveries in which pollock
represents less than 40 percent of the
total groundfish catch would accrue
against the pollock ICA.

Alternative 3 is the same as
Alternative 2 except that the threshold
for defining directed fishing for pollock
CDQ would be increased from 40
percent to 60 percent.

Alternative 4 would use maximum
retainable amounts to define directed
fishing for pollock CDQ, which is the
method used to define directed fishing
in all non-CDQ groundfish fisheries. A
vessel operator would be directed
fishing for pollock CDQ if the weight of
pollock CDQ retained onboard the
vessel was 20 percent or more of the
weight of all retained CDQ species
onboard the vessel. Under Alternative 4,
vessel operators could control whether
they were directed fishing for pollock
CDQ by discarding the amount of
pollock that exceeded the maximum
retainable amount. Under Alternatives 2
and 3, vessel operators cannot discard
pollock to control whether they are
directed fishing for pollock CDQ
because the determination of their
directed fishery is made on the basis of
the percent of pollock in each haul
rather than on retained catch
composition.

At its June 1999 meeting, the Council
considered the alternatives presented in
a draft analysis, catch data from the
1998 pollock CDQ fisheries, NMFS’
projections about catch in the 1999 CDQ
fisheries, public testimony at the
Council meeting, and the
recommendation of the Council’s
Advisory Panel (AP). The Council
agreed with the AP’s recommendations
to increase the percentage threshold
from 40 percent (Alternative 2) to 60
percent (Alternative 3) for the following
reasons. The Council recognized that
the AFA allows the CDQ groups to
harvest incidental catches of pollock
without that pollock catch accruing
against the CDQ group’s pollock CDQ
allocation. The Council believed that
NMFS’ estimates of the maximum
potential incidental catch of pollock
under all of the alternatives were high
and unlikely to be realized in the actual
CDQ fisheries. The Council also
believed that the CDQ groups would
discourage non-pollock CDQ partners
from maximizing the amount of pollock
that they can legally catch under the
preferred alternative because the CDQ
groups are aware that if NMFS’

maximum estimates of pollock
incidental catch prove true, the Council
may be requested to re-evaluate this
issue and consider more restrictive
measures for the CDQ fisheries.

The Council also recognized that
vessels not intending to target on
pollock periodically would catch hauls
with a high proportion of pollock. The
objective in selecting the appropriate
percentage threshold is to minimize
situations in which (1) a haul or
delivery by a vessel intending to target
pollock did not meet the definition of
directed fishing for pollock CDQ, and
(2) a haul or delivery by a vessel not
intending to target pollock CDQ did
meet the definition of directed fishing
for pollock CDQ. However, regardless of
the percentage threshold selected, some
pollock caught by vessels intending to
target pollock would be caught in hauls
or deliveries that do not meet the
definition of directed fishing for pollock
CDQ and that pollock would accrue
against the pollock ICA. The opposite
situation also may occur. Some vessels
not intending to target pollock CDQ may
catch pollock in hauls or make
deliveries that exceed the 60—percent
threshold, in which case, this pollock
would accrue against the CDQ group’s
pollock CDQ allocation.

Three categories of vessels catch
pollock in the CDQ fisheries: (1) Trawl
vessels that the CDQ group identifies as
intending to catch pollock CDQ; (2)
trawl vessels intending to target other
groundfish CDQ species, such as
flatfish, Atka mackerel, rockfish, or
Pacific cod; and (3) vessels using
nontrawl gear. The proposed definition
of directed fishing for pollock CDQ
would apply only to vessels using trawl
gear. Therefore, all catch of pollock by
vessels using longline, pot, jig, or any
other nontrawl gear would accrue
against the pollock ICA.

In 1999, approximately 100,000 mt of
pollock were caught by vessels
participating in some CDQ fishery. Of
this, 98,800 mt of pollock was caught in
trawl hauls in which pollock was equal
to or greater than 60 percent of the total
catch. The remaining 1,200 mt accrued
against the pollock ICA because it was
caught by CDQ vessels using nontrawl
gear (500 mt pollock) or in trawl hauls
in which pollock represented less than
60 percent of the total catch (700 mt).

Removing Squid as a CDQ Species

Currently, all groundfish species or
species groups allocated to the CDQ
Program are considered CDQ) species
and each CDQ group is prohibited from
exceeding its allocation of any CDQ
species. The CDQ groups are expected
to reach quotas for some CDQ species
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before they fully harvest all of their CDQ
allocations.

Squid incidental catch is caught
primarily by vessels using pelagic trawl
gear to fish for pollock. Very little squid
is caught in any other BSAI fisheries.
Since implementation of the MS CDQ
Program in 1998, the CDQ groups have
been particularly concerned that they
will reach their squid CDQ allocations
before they harvest all of their pollock
CDQ allocations. The increase of the
pollock CDQ allocation to 10 percent of
the pollock TAC under the AFA without
an increase in the squid CDQ allocation
heightened these concerns.

The proposal to remove squid as a
CDQ species arose in mid-1998. In the
1998 pollock CDQ fisheries,
approximately 342 mt of squid were
caught. The squid CDQ allocation was
not effective for the 1998 pollock CDQ
fisheries. However, the squid catch of
342 mt significantly exceeded 7.5
percent of the squid TAC (148 mt).
Catch in the 1998 pollock CDQ fisheries
indicated that 148 mt of squid were
harvested by August 22, 1998, when the
pollock CDQ catch was 57,153 mt. If the
squid CDQ allocation had been effective
in 1998, this would have resulted in the
CDQ groups being unable to harvest
27,669 mt of pollock (84,822 mt—57,153
mt). Based on an average royalty value
of $200 per mt for pollock harvested
during the B-season, this amount of
pollock would have been valued at $5.5
million. Under the 10—percent pollock
CDQ allocation, and assuming the same
pollock and squid catch rates as
achieved in 1998, the amount and value
of the pollock catch CDQ that could be
foregone would be approximately
42,200 mt (99,200 mt—>57,000 mt) and
$8.4 million. No specific provision
exists in current regulation to allocate
back to the non-CDQ fisheries any
unharvested pollock CDQ or any other
CDQ species.

The 1998 experience with squid
incidental catch in the BSAI groundfish
fisheries did not occur in 1999. Total
squid incidental catch decreased from
915 mt in 1998 to 441 mt in 1999 and
squid incidental catch in the CDQ
fisheries decreased from 342 mt in 1998
to 41 mt in 1999. The reason for this
change in squid incidental catch is not
known. However, catch statistics
presented in the analysis indicate that
squid incidental catch has varied
between several hundred mt to over
1,000 mt in the last 10 years.

NMEF'S and the Council considered
two alternatives for the status of squid
as a CDQ species: (1) The status quo,
which would continue to allocate 7.5
percent of the squid TAC to the CDQ
Program; and (2) discontinuing the

squid CDQ allocation. An increase of
the squid CDQ allocation corresponding
to the AFA’s increased pollock CDQ
allocation is not an available
management measure. Section
305(i)(1)(C)(ii)(II) of the Magnuson-
Stevens Act requires that, until October
1, 2001, the percentage of a groundfish
TAC allocated to the CDQ Program
cannot exceed the amount approved by
the Council prior to October 1, 1995.

If the allocation of 7.5 percent of the
squid TAC to the CDQ Program were
removed, squid would no longer be a
CDQ species, and the individual CDQ
groups would no longer receive
allocations of squid CDQ each year. The
catch of squid in the CDQ fisheries
would accrue to a single squid TAC
together with the squid catch from the
non-CDQ fisheries. The catch of squid
by a CDQ group would not prevent the
harvest of their other CDQ species, such
as pollock CDQ, because the CDQ
groups are only prohibited from
exceeding allocations of those species
allocated to the CDQ Program.

If squid is removed from the CDQ
allocations, NMFS would manage the
overall squid TAC to ensure that catch
in CDQ and non-CDQ fisheries
combined remains within the TAC and
does not exceed the overfishing limit. If
the catch of squid reaches the
overfishing level of 2,620 mt, NMFS
would be required to take action to limit
all fisheries in which squid catch occurs
to ensure that the squid OFL is not
exceeded.

In the EA/RIR/IRFA, NMFS presents
information about the squid overfishing,
acceptable biological catch, TAC limits,
and estimated total catch, for the years
1994 through 1999. This information
shows that the squid catch by the CDQ
and non-CDQ fisheries combined has
not exceeded the TAC since 1996
(revisions to ABC and overfishing level
definitions were implemented under
Amendment 44 to the BSAI FMP in
1997). Based on these data, the overall
catch of squid should not exceed
amounts harvested in previous years,
unless factors related to the amount or
location of squid change (factors not
related to the pollock catch).

At its June 1999 meeting, the Council
recommended removal of squid as a
CDQ species. Discontinuing the
allocation of squid to the CDQ Program
would eliminate the possibility that the
incidental catch of squid would
constrain a CDQ group’s ability to
harvest its pollock CDQ allocations. In
making this recommendation, the
Council believed that allowing the CDQ
fisheries to harvest more than 7.5
percent of the squid TAC would not
negatively affect overall management of

squid and would remove a significant
barrier to the CDQ group’s realizing the
full value of its pollock CDQ allocations.
Removal of squid as a CDQ species
would require an amendment to the
FMP because Section 13.4.7.3.5 of the
FMP currently states that “CDQs will be
issued for 7.5 percent of the TAC for all
BSAI groundfish species not already
covered by another CDQQ program.”
Squid is one of the groundfish TAC
species. The FMP language would have
to be amended to issue CDQs for all
BSAI groundfish species except squid.

Description of the Proposed Regulations

NMFS proposes the following
regulatory amendments to 50 CFR part
679:

1. Define directed fishing for pollock
CDQ at §679.2 as a haul by a catcher/
processor or a delivery by a catcher
vessel in which pollock represents 60
percent or more of the groundfish catch
by weight in the haul or delivery.
Clarify that the groundfish species used
to calculate total catch includes all
species categories defined in Table 1 of
the annual BSAI specifications,
including squid.

2.In §679.20, revise paragraph
(b)(1)(ii1)(A) to remove the allocation of
7.5 percent of the squid TAC to the CDQ
Program.

3.In §679.31(f), remove the reference
to the squid CDQ from the paragraph
describing the non-specific CDQ
reserve. Under this proposed rule, squid
would no longer be allocated to the CDQ
Program, so NMFS could not allocate a
portion of the squid CDQ to each CDQ
groups’ non-specific CDQ reserve.

4.In §679.32, permanently
implement paragraphs (a)(2) and (e),
which were in effect in 1999 under the
EIR. Paragraph (a)(2) is a reference to the
location of the pollock CDQ catch
accounting regulations at paragraph (e).
Paragraph (e) contains the requirements
that pollock catch meeting the
definition of directed fishing for pollock
CDQ would accrue against the pollock
CDQ allocation, and all other catch of
pollock in the CDQ fisheries would
accrue against the pollock ICA.
Paragraph (e) also reiterates that 100
percent of all pollock caught in the
groundfish CDQ fisheries, regardless of
the percent of pollock in the haul or
delivery, would be retained under the
Improved Retention/Improved
Utilization regulations at § 679.27.

Classification

At this time, NMFS has not
determined that the FMP amendment
this proposed rule would implement is
consistent with the national standards
of the Magnuson-Stevens Act and other
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applicable law. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This action has been determined to be
not significant for purposes of E.O.
12866.

NMFS has prepared an IRFA that
describes the impact this proposed rule,
if adopted, would have on small
entities. A copy of this analysis is
available (see ADDRESSES). The IRFA
consists of the IRFA for Amendment 66,
the IRFA for defining directed fishing
for pollock CDQ, and the preamble to
this proposed rule. The following is a
summary of the IRFA that (1) identifies
all of the entities that NMFS believes
would be impacted by these proposed
regulatory amendments, (2) identifies
which of these impacted entities are
considered small entities under the

Regulatory Flexibility Analysis (RFA),
(3) describes how the small entities
could be affected by the proposed
regulatory amendments and the
alternatives considered, (4) discusses
significant alternatives that would
minimize the economic impacts on
these small entities, and (5) describes
the projected cumulative effects on
small entities of the proposed regulatory
amendments to define directed fishing
for pollock CDQ and to remove squid as
a CDQ species.

The following table summarizes the
total number of entities that could be
affected by the proposed regulations and
the number that are small entities under
the RFA. The table shows that the
proposed regulatory amendments would
affect (1) the six CDQ groups
representing the 65 western Alaska
communities that are eligible for the

CDQ Program; (2) the owners of 10 trawl
catcher/processors, 1 mothership, 22
trawl catcher vessels, 3 shoreside
processors that harvest and process
pollock CDQ); (3) the owners of 7 trawl
catcher/processors fishing for other
groundfish CDQ; and (4) up to 20
catcher/processors, 3 motherships, 8
shoreside processors, and 120 catcher
vessels that participate in the AFA
pollock fisheries. The CDQ groups and
the communities they represent are
small entities under the RFA, as are 40
of the 120 catcher vessels that
participate in the AFA pollock fisheries.
However, none of the catcher/
processors, motherships, shoreside
processors, the 22 trawl catcher vessels
participating in the CDQ fisheries, or 80
of the 120 trawl catcher vessels
participating in the AFA pollock
fisheries are small entities.

Category Total Number That Could Be Affected Nlérrr:]t;elzlrgrnﬁ}easre
CDQ groups 6 groups representing 65 communities 6 groups
representing 65
communities
Vessels and Processors in the BSAI Pollock Fisheries 20 trawl catcher/processors(c/p) 40 trawl cv
3 motherships
8 shoreplants
120 trawl catcher vessels (cv)
Number that also Participate in Pollock CDQ Fisheries 10 c/p 0
1 mothership
3 shoreplants
22 trawl cv
Trawl Vessels that Participate in non-Pollock CDQ Fisheries 7 trawl c/p 0

The IRFA, and the remainder of this
summary, describes the impacts of the
proposed regulatory amendment and
alternatives on the affected small
entities: the CDQ groups and the
communities they represent, and the 40
trawl catcher vessels that participate in
the AFA pollock fisheries but do not
participate in the CDQ fisheries.

This proposed rule involves two
distinct changes that could affect small
entities individually or cumulatively: by
creating a definition of directed fishing
for pollock CDQ, and by removing squid
from the CDQ allocations. The proposed
definition of directed fishing for pollock
CDQ would affect CDQ groups because
it would determine how much of the
pollock caught by vessels fishing for the
CDQ groups would accrue against the
pollock CDQ allocation and how much
would accrue against the pollock ICA.
The total catch of pollock in the CDQ
fisheries is the sum of pollock that

accrues against the pollock CDQ
allocation and pollock that accrues
against the pollock ICA. In general, the
more pollock from the CDQ fisheries
that accrues against the pollock ICA, the
higher the royalties to the CDQ groups.
In comparison with the status quo, the
proposed rule would benefit the CDQ
groups because it would allow some
pollock catch in the CDQ fisheries to
accrue against the pollock ICA rather
than requiring all pollock catch in the
CDQ fisheries to accrue against the
pollock CDQ allocation.

The 40 catcher vessels in the BSAI
pollock fisheries that are small entities
do not participate in the CDQ fisheries.
However, the proposed definition could
affect them because any pollock from
the CDQ fisheries that accrues against
the pollock ICA reduces the pollock
directed fishing allowances available to
the sector under the AFA. Therefore, the
more pollock from the CDQ fisheries

that accrues against the pollock ICA, the
less pollock that is available to these 40
catcher vessels in directed pollock
fisheries. In comparison to the status
quo, the proposed rule would not
benefit the 40 catcher vessels because it
could slightly reduce the amount of
pollock available to these 40 catcher
vessels in their directed pollock
fisheries.

If this proposed definition had been
in place in 1999, approximately 98,800
mt of pollock would have accrued to the
pollock CDQ allocation and
approximately 1,200 mt to the pollock
ICA. If this 1,200 mt had been required
to accrue against the pollock CDQ
allocation (under the status quo), this
1,200 mt would have been available for
the directed AFA fisheries. The 40
catcher vessels from the AFA that are
small entities could have participated in
a 600 mt increase in the pollock AFA
allocation to the inshore sector (because



44022

Federal Register/Vol. 65, No. 137/Monday, July 17, 2000/Proposed Rules

the inshore sector is allocated 50
percent of the pollock available to the
directed AFA fisheries; 1,200 mt * 50
percent = 600 mt). However, 600 mt of
pollock is about 1/10 percent of the total
pollock allocation to the inshore sector
(423,187 mt pollock). Therefore, NMFS
believes that the increase in pollock that
would accrue to the pollock ICA under
this proposed rule would have a
minimal negative impact on the small
entities participating in the pollock AFA
fisheries (the 40 trawl catcher vessels).

The proposal to remove squid as a
CDQ species would likely affect only
the 6 CDQ groups. The proposed rule
should allow the CDQ groups to fully
harvest their pollock CDQ allocations.
Without this proposed action, some risk
exists that the squid CDQ allocation
would be reached before all of the
pollock CDQ was harvested. If this
occurs, the CDQ groups would lose the
opportunity to harvest all of their
pollock CDQ and the royalties
associated with this pollock catch.
Based on the 1998 squid incidental
catch rates, this potential loss to the
CDQ groups could range from $0 to $8.4
million annually. In addition to the loss
of royalty revenue, the CDQ groups also
would lose profit sharing and
employment opportunities that would
have been associated with full harvest of
the pollock CDQ. Therefore, NMFS
expects this proposed action to benefit
the CDQ groups.

The proposal to remove squid as a
CDQ species is not expected to
negatively affect any other entity
participating in the BSAI groundfish
fisheries. The catch of squid in the CDQ
fisheries would accrue against the
overall squid TAC together with squid
catch from the non-CDQ fisheries. The
CDQ and non-CDQ trawl fisheries could
be restricted if the total catch of squid
exceeded the squid TAC or overfishing
limit. However, the squid TAC has not
been exceeded since 1996. NMFS does
not expect that the TACs for squid or
pollock would be exceeded in future
years as a result of the proposed action.

The cumulative impacts of the
proposed action to define directed
fishing for pollock CDQ and to remove
squid as a CDQ species on small entities
are (1) benefits to the CDQ groups and
the 65 communities they represent in
the form of increased total catch of
pollock in the CDQ fisheries and
decreased potential that they would
catch less than their full pollock CDQ
allocation due to the incidental catch of
squid; and (2) potential costs to 40 trawl
catcher vessels in the BSAI pollock AFA
fisheries in the form of slightly reduced
pollock directed fishing allowances to
allow for the incidental catch of pollock

in the CDQ fisheries as required by the
AFA.

NMEFS considered several alternatives
that could have minimized the negative
economic impacts on some of the small
entities. The Council could have
recommended a definition of directed
fishing for pollock CDQ that further
increased the amount of pollock catch
in the CDQ fisheries that would accrue
against the pollock ICA, thereby
increasing the benefits to certain small
entities. Using maximum retainable
amounts to define directed fishing for
pollock CDQ would have allowed the
CDQ groups to catch as much pollock as
they wished while CDQ fishing and to
discard amounts of pollock above the
maximum retainable amounts. This
alternative would require regulatory
discards of pollock catch that exceeds
the maximum retainable amounts. In
addition, this alternative would increase
the potential negative impacts to
another group of small entities affected
by the proposed action—the 40 catcher
vessels in the AFA pollock fisheries—
because increases in the amount of
pollock from the CDQ fisheries accruing
against the pollock ICA would decrease
the directed pollock allowance to the
AFA fisheries.

The Council also considered an
alternative that could have further
minimized negative economic impacts
on the 40 catcher vessels in the AFA
pollock fisheries: establishing a 40—
percent threshold rather than 60
percent. Under this alternative, less
pollock from the CDQ fisheries would
accrue against the pollock ICA than
would accrue under the preferred
alternative. However, the Council
considered the trade-off in impacts to
the participants in the AFA pollock
fisheries and the CDQ fisheries and
determined that the amount of pollock
that would accrue against the pollock
ICA under the preferred alternative was
not likely to significantly affect the 40
trawl catcher vessels or other
participants in the AFA fisheries.

The President has directed Federal
agencies to use plain language in their
communications with the public,
including regulations. To comply with
that directive, we seek public comment
on any ambiguity or unnecessary
complexity arising from the language
used in this proposed rule.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: July 9, 2000 .
Penelope D. Dalton,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq. and 3631 ef seq.

2.In §679.2, the definition for
“Directed fishing for pollock CDQ” is
added to read as follows:

8679.2 Definitions.

* * * * *

Directed fishing for pollock CDQ
means, for purposes of determining
whether pollock caught while CDQ
fishing accrues against the pollock CDQ
allocation or the pollock incidental
catch allowance, a vessel operator using
trawl gear is directed fishing for pollock
CDQ if pollock represents 60 percent or
more of the total catch of groundfish
species by weight in a haul by a catcher/
processor or a delivery by a catcher
vessel. The groundfish species used to
calculate total catch includes all species
categories defined in Table 1 of the

annual BSAI specifications.
* * * * *

3.In §679.20, paragraph (b)(1)(iii)(A)
is revised to read as follows:

8679.20 General limitations.

* * * * *
b) *
*

(

(1)
(i
(

111) * *x %
A) Groundfish CDQ Reserve. Except
as limited by § 679.31(a), one half of the
nonspecified reserve established by
paragraph (b)(1)(i) of this section for all
species except squid is apportioned to
the groundfish CDQ reserve.

4.In §679.31, paragraph (f) is revised
to read as follows:

§679.31 CDQreserves.

* * * * *

(f) Non-specific CDQ reserve.
Annually, NMFS will apportion 15
percent of each arrowtooth flounder and
“other species” CDQ for each CDQ
group to a non-specific CDQ reserve. A
CDQ group’s non-specific CDQ reserve
must be for the exclusive use of that
CDQ group. A release from the non-
specific CDQ reserve to the CDQ group’s
arrowtooth flounder or “other species”
CDQ is a technical amendment to a
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community development plan as
described in § 679.30(g)(5). The
technical amendment must be approved
before harvests relying on CDQ
transferred from the non-specific CDQ
reserve may be conducted.

5.In §679.32, paragraph (a)(2) is
revised and paragraph (e) is added to
read as follows:

§679.32 Groundfish and halibut CDQ
catch monitoring.

a * *x %

(2) Pollock CDQ. Requirements for the
accounting of pollock while CDQ

fishing are at paragraph (e) of this
section.

(e) Pollock CDQ. (1) Directed fishing
for pollock CDQ. Owners and operators
of vessels directed fishing for pollock
CDQ as defined at §679.2 and
processors taking deliveries from vessels
directed fishing for pollock CDQ must
comply with all applicable requirements
of paragraphs (a) through (d) of this
section. Pollock catch by vessels
directed fishing for pollock CDQ will
accrue against the pollock CDQ for the
CDQ group.

(2) Catch of pollock by vessels not
directed fishing for pollock CDQ.
Pollock catch by vessels groundfish
CDQ fishing, but not directed fishing for
pollock CDQ as defined at §679.2, will
not accrue against the pollock CDQ for
the CDQ group.

(3) Operators of all vessels
participating in any CDQ fishery must
retain all pollock caught while CDQ
fishing as required at § 679.27 (IR/IU).
[FR Doc. 00-18019 Filed 7—14—-00; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. DA-98-03]

United States Standards for Dry Whey;
Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice; correction.

SUMMARY: The Agricultural Marketing
Service published in the Federal
Register of June 20, 2000 (65 FR 38235)
a document (DA—98-03) soliciting
comments on a proposal to change the
United States Standards for Dry Whey.
Text was inadvertently omitted in four
paragraphs in the Notice, in one place
a word was misspelled, and in another
place an incorrect title for an industry
organization appeared. This document
corrects those errors.

DATES: July 17, 2000.

FOR FURTHER INFORMATION CONTACT:
Duane R. Spomer, Chief, Dairy
Standardization Branch, AMS/USDA/
Dairy Programs, Room 2764-South, P.O.
Box 96956, Washington, DC 20090—
6456; telephone (202) 720-7473; fax
(202) 720-2643; e-mail
Duane.Spomer@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The Department of Agriculture
(Department) published a Notice (DA—
98-03) in the Federal Register of June
20, 2000 (65 FR 38235). The Notice
(issued on June 13, 2000) solicited
comments on a proposal to change the
United States Standards for Dry Whey.
AMS is proposing changes that would
lower the bacterial estimate of not more
than 50,000 per gram to not more than
30,000 per gram, incorporate maximum
scorched particle content as a
requirement for U.S. grade, and expand
the Test Methods section to allow
product evaluation using the latest

methods included in Standard Methods
for Examination of Dairy Products, in
the Official Methods of Analysis of the
Association of Official Analytical
Chemists, and in standards developed
by the International Dairy Federation.
These changes are being proposed to
strengthen the quality requirements of
this Standard to reflect improvements
that have occurred in dry whey quality
since the Standards were last reviewed.
AMS is also proposing editorial changes
to provide consistency with other dry
milk standards. This Notice Correction
is necessary in order to provide
complete data on which to solicit
comments. The due date for comments
on the proposed changes (August 21,
2000) is unchanged.

Correction

This Federal Register Notice makes
correction to the Notice published on
June 20, 2000 (65 FR 38235). The
Department makes the following
corrections:

(1) In the third column, under
“Proposed by Dairy Programs,
Agricultural Marketing Service” (FR
page 38235), the paragraph which
begins “Concerning the suggestion by
the * * *”, change “American Dairy
Products Association” to read
“American Dairy Products Institute.”

(2) In the first paragraph of the first
column “current standard,” second
sentence (FR page 38236), correct the
spelling of “Mositure” to read
“Moisture”.

(3) In paragraph (a)(1) of the first
column, “Requirements for U.S. grade,”
(FR page 38236), add the following
omitted words in the Current standard
section immediately following the last
published line in the paragraph (which
reads ‘“possess the following flavors to
a.”):
“* * *glight degree: Bitter, fermented,

storage, and utensil; and the following

to a definite degree: feed and weedy.”

The paragraph should read as follows:

(1) Flavor. (Applies to the reliquefied
form). Shall have a normal whey flavor
free from undesirable flavors, but may
possess the following flavors to a slight
degree: Bitter, fermented, storage, and
utensil; and the following to a definite
degree: feed and weedy.

(4) In paragraph (1) of that same
section (Requirements for U.S. grade)
(FR page 38236) add the following
omitted words in the second column,

Proposed section immediately following
the last published line in the paragraph
(which reads “and the following to a
definite degree: feed and”’):

“* * * weedy. See Table 1 of this
section.”

The paragraph should read as follows:

(1) Flavor. Reconstituted whey shall
have a normal whey flavor free from
undesirable flavors, but may possess the
following flavors to a slight degree:
Bitter, ferment