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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AF95

Monitoring the Effectiveness of
Maintenance at Nuclear Power Plants;
Confirmation of Effective Date and
Availability of Guidance

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule: Confirmation of
effective date and availability of
guidance.

SUMMARY: The Nuclear Regulatory
Commission amended its regulation
concerning requirements for monitoring
the effectiveness of maintenance at
nuclear power plants on July 19, 1999
(64 FR 38551). The effective date of this
amendment was deferred until guidance
on assessing and managing increases in
risk associated with maintenance
activities was issued to nuclear power
plant licensees. This document
announces the availability of that
guidance (Regulatory Guide 1.182,
“Assessing and Managing Risk Before
Maintenance Activities at Nuclear
Power Plants”) and specifies the
effective date for the July 19, 1999,
amendment to the maintenance rule.
EFFECTIVE DATE: November 28, 2000.
ADDRESSES: Regulations, certain
regulatory guides, and certain endorsed
NUMARC documents are available for
inspection or downloading at the NRC’s
web site, <WWW.NRC.GOV>. Single
copies of regulatory guides may be
obtained free of charge by writing the
Reproduction and Distribution Services
Section, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, or by fax to (301) 415-2289, or by
email to <DISTRIBUTION@NRC.GOV>.
Issued guides may also be purchased
from the National Technical Information
Service on a standing order basis.

Details on this service may be obtained
by writing NTIS, 5285 Port Royal Road,
Springfield, VA 22161. Copies of
regulations, regulatory guides, and
endorsed NUMARC documents are
available for inspection or copying for a
fee from the NRC Public Document
Room at 2120 L Street NW.,
Washington, DG; the PDR’s mailing
address is Mail Stop LL-6, Washington,
DC 20555; telephone (202) 634—-3273 or
(800) 397—4209; fax (202) 634—3343;
email <PDR@NRC.GOV>.

Comments and suggestions in
connection with items for inclusion in
regulations and regulatory guides are
encouraged at any time. Written
comments may be submitted to the
Rules and Directives Branch, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
FOR FURTHER INFORMATION CONTACT: W.E.
Scott, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone (301) 415-1020; email
<WES@NRC.GOV>.

SUPPLEMENTARY INFORMATION:

Background

The Nuclear Regulatory Commission
amended its maintenance rule, 10 CFR
50.65, “Requirements for monitoring the
effectiveness of maintenance at nuclear
power plants,” on July 19, 1999 (64 FR
38551). This amendment requires
nuclear power plant licensees to assess
and manage the increase in risk that
may result from proposed maintenance
activities. The implementation date of
this amendment was made dependent
upon guidance being issued to nuclear
power plant licensees on assessing and
managing increases in risk associated
with maintenance activities.

Rather than issue Revision 3 to
Regulatory Guide 1.160, “Monitoring
the Effectiveness of Maintenance at
Nuclear Power Plants,” the NRC staff
decided to issue Regulatory Guide
1.182, “Assessing and Managing Risk
Before Maintenance Activities at
Nuclear Power Plants,” as guidance to
nuclear power plant licensees on
assessing and managing risk before
maintenance activities are conducted at
the nuclear power plant. Regulatory
Guide 1.182 is being issued as a
companion guide to Regulatory Guide
1.160, which provides guidance on the
structure of the licensees’ maintenance
effectiveness monitoring programs.

Regulatory Guide 1.160 endorses a
document prepared by the Nuclear
Energy Institute (formerly NUMARC),
NUMARC 93-01, “Industry Guideline
for Monitoring the Effectiveness of
Maintenance at Nuclear Power Plants.”
Regulatory Guide 1.182 endorses a
revised Section 11, ““Assessment of Risk
Resulting from Performance of
Maintenance Activities,” of NUMARC
93-01. Regulatory Guide 1.182 was
published for public comment (64 FR
70098, December 15, 1999) as DG-1082,
“Assessing and Managing Risk Before
Maintenance Activities at Nuclear
Power Plants.” There were no public
comments on the draft guide, and NEI
addressed the comments on Section 11
of NUMARC 93-01 with minor
revisions, and the NRC staff concurs in
these revisions.

Therefore, the effective date of the
July 19, 1999, amendment to 10 CFR
50.65 is November 28, 2000.

Dated at Rockville, Maryland, this 26th day
of May, 2000.

For the Nuclear Regulatory Commission.
J. Samuel Walker,

Acting Secretary of the Commission.
[FR Doc. 00-13746 Filed 5—-31-00; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AG26

Emergency Core Cooling System
Evaluation Models

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to allow holders of operating
licenses for nuclear power plants to
reduce the assumed reactor power level
used in evaluations of emergency core
cooling system (ECCS) performance.
This amendment provides licensees the
option to apply a reduced margin for
ECCS evaluation or to maintain the
value of reactor power that had been
mandated in the regulation. This action
allows interested licensees to pursue
small, but cost-beneficial, power uprates
and reduces unnecessary regulatory
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burden without compromising the
margin of safety of a facility.

EFFECTIVE DATE: The rule becomes
effective July 31, 2000.

ADDRESSES: The final rule and any
related documents are available on the
NRC'’s rulemaking website at http://
ruleforum.llnl.gov. For information
about the interactive rulemaking
website, contact Ms. Carol Gallagher,
(301) 415-5905 (e-mail: cag@nrc.gov).
FOR FURTHER INFORMATION CONTACT: Mr.
Joseph E. Donoghue, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
1131; or by Internet electronic mail to
jed1@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

A holder of an operating license (i.e.,
the licensee) for a light-water power
reactor is required by regulations issued
by the NRC to submit a safety analysis
report that contains an evaluation of
emergency core cooling system (ECCS)
performance under loss-of-coolant
accident (LOCA) conditions. 10 CFR
50.46, “Acceptance criteria for
emergency core cooling systems for
light-water nuclear power reactors,”
requires that ECCS performance under
LOCA conditions be evaluated and that
the estimated performance satisfy
certain criteria. Licensees may conduct
an analysis that “realistically describes
the behavior of the reactor system
during a LOCA” (often termed a “‘best-
estimate analysis”), or they may develop
a model that conforms with the
requirements of Appendix K to 10 CFR
part 50. Most ECCS evaluations are
based on Appendix K requirements.
Before this revision, the opening
sentence of Appendix K specified that a
power level of 102 percent be assumed
when conducting ECCS analyses.
Licensees have proposed using
instrumentation that would reduce the
uncertainties associated with
measurement of reactor power when
compared with existing methods of
power measurement. This development
could justify a reduced margin between
the licensed power level and the power
level assumed for ECCS evaluations.
This final rule amends this provision in
Appendix K and allows licensees the
option of using a value lower than 102
percent of licensed power in their ECCS
analyses where justified.

Several licensees have expressed
interest in using updated feedwater flow
measurement technology discussed later
in “Calorimetric Uncertainty and
Feedwater Flow Measurement” as a
basis for seeking exemptions from the

Appendix K power level requirement
and to implement power uprates. One
licensee, TXU Electric Company,
obtained an exemption from the
Appendix K requirement for Comanche
Peak Units 1 and 2 as well as an
increase in licensed power based, in
part, on more accurate feedwater flow
measurement capability. The prospect
of additional exemption requests from
other licensees provides the impetus for
the final rule.

The objective of this rulemaking is to
reduce an unnecessarily burdensome
regulatory requirement. Appendix K
was originally issued to ensure an
adequate performance margin of the
ECCS in the event a design-basis LOCA
were to occur. The margin is provided
by conservative features and
requirements of the evaluation models
and by the ECCS performance criteria.
The original regulation did not require
that the power measurement uncertainty
be demonstrated, but rather mandated a
2-percent margin. The final rule allows
licensees to justify a smaller margin for
power measurement uncertainty.
Because there will continue to be
substantial conservatism in other
Appendix K requirements, sufficient
margin to ECCS performance in the
event of a LOCA will be preserved,
which is the underlying purpose of
Appendix K. The final rule does not
significantly affect plant risk, as
discussed in the section entitled, “ECCS
Evaluation Conservatism.”

Another objective is to avoid
unnecessary exemption requests. A
licensee has obtained an exemption
from the 2-percent margin requirement
in 10 CFR part 50, Appendix K. The
final rule eliminates the need for
licensees to obtain exemptions.

The final rule gives licensees the
option of applying a reduced margin
between the licensed power level and
the assumed power level for ECCS
evaluation, or maintaining the current
margin of 2-percent power. As
discussed in the section entitled “ECCS
Evaluation Conservatism,” the NRC has
concluded that the 2 percent power
margin requirement in the original rule
appeared to be based solely on
considerations associated with power
measurement extant at the time of the
original ECCS rulemaking. The original
rule unnecessarily restricted operation
for licensees that can show that the
uncertainties associated with power
measurement instrumentation errors are
less than 2 percent.

This amendment gives licensees the
opportunity to use a reduced margin if
they determine that there is a sufficient
benefit. Licensees may apply the margin
to gain benefits from operation at higher

power, or the margin could be used to
relax ECCS-related technical
specifications (e.g., pump flows).
Another potential benefit could be in
modifying fuel management strategies
(e.g., possibly by altering core power
peaking factors). However, the final
rule, by itself, does not allow increases
in licensed power levels. Because
licensed power level for a plant is a
technical specification limit, proposals
to raise the licensed power level must
be reviewed and approved under the
license amendment process. The license
amendment request should include a
justification of the reduced power
measurement uncertainty and the basis
for the modified ECCS analysis,
including the justification for reduced
power measurement uncertainty, should
then be included in documentation
supporting the ECCS analysis (see
Section-by-Section Analysis).

As licensees apply the final rule and
the NRC gains experience reviewing
related license amendment requests, the
NRC will consider the need for specific
guidance to help licensees appropriately
account for power measurement
uncertainty in safety analyses. In the
absence of specific guidance, the NRC
expects that power uprate amendment
requests based on this amendment to
the regulations will address the
suitability of non-LOCA analyses for
operation at proposed higher power
levels. Licensees can refer to available
instrumentation guidance such as the
Instrument Society of America Standard
ISA 67.04, 1982, ““Safety-Related
Instrumentation Used in Nuclear Power
Plants,” and NRC Regulatory Guide
1.105, Revision 2, “Instrument Setpoints
for Safety-Related Systems.”

Conservatisms in Appendix K ECCS
Evaluation Model

Appendix K defines conservative
analysis assumptions for ECCS
performance evaluations during design-
basis LOCAs. Large safety margins are
provided by conservatively selecting the
ECCS performance criteria as well as
conservatively establishing ECCS
calculational requirements. The major
analytical parameters and assumptions
that contribute to the conservatisms in
Appendix K are set forth in sections A
through D of the rule: (A) “Sources of
Heat During the LOCA” (the 102-
percent power provision is a key factor);
(B) “Swelling and Rupture of the
Cladding and Fuel Rod Thermal
Parameters;” (C) “Blowdown
Phenomena;” and (D) “Post-Blowdown
Phenomena: Heat Removal by ECCS.” In
each of these areas, several assumptions
are typically used to ensure substantial
conservatism in the analysis results. For
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instance: under “Sources of Heat During
the LOCA,” decay heat is modeled on
the basis of an American Nuclear
Society standard with an added 20-
percent penalty, and the power
distribution shape and peaking factors
expected during the operating cycle are
chosen to yield the most conservative
results. In “Blowdown Phenomena,” the
rule requires use of the Moody model
and the discharge coefficient that yields
the highest peak cladding temperature.
‘“Post-Blowdown Phenomena; Heat
Removal by the ECCS,” requires that the
analysis assume the most damaging
single failure of ECCS equipment.

One of several conservative
requirements in section A of the original
Appendix K was to assume that the
reactor was operating at 102 percent
power when the LOCA occurred “to
allow for such uncertainties as
instrumentation error * * *.”
(Appendix K, section I.A., first sentence,
emphasis added). The phrase, “such
as,” suggested that the two percent
power margin was intended to address
uncertainties related to heat source
considerations beyond instrument
measurement uncertainties. However,
the basis for the required assumption of
102 percent power (2 percent power
margin) does not appear to be contained
in the rulemaking record for the ECCS
rules, 10 CFR 50.46 and Appendix K.
These rules were adopted in 1974 (39
FR 1001; January 4, 1974), and were
preceded by a formal rulemaking
hearing which ultimately resulted in a
Commission decision on the proposed
rulemaking, CLI-73-39, 6 AEC 1085
(December 28, 1973). Neither the
statement of considerations (SOC) for
the final rule nor the Commission
decision appear to provide specific basis
for the required assumption of 102
percent power.

The SOC for the January 4, 1974, final
rule discusses the 102 percent power
assumption in general terms, and does
not mention instrumentation
uncertainty:

The Commission believes that the
implementation of the new regulations will
ensure an adequate margin of performance of
the ECCS should a design basis LOCA ever
occur. This margin is provided by
conservative features of the evaluation
models and by the criteria themselves. Some
of the major points that contribute to the
conservative nature of the evaluations and
the criteria are as follows:

(1) Stored heat. The assumption of 102
percent of maximum power, highest allowed
peaking factor, and highest estimated thermal
resistance between the UO» and the cladding
provides a calculated stored heat that is
possible but unlikely to occur at the time of
a hypothetical accident. While not
necessarily a margin over the extreme

condition, it represents at least an
assumption that an accident happens at a
time which is not typical. 39 FR at 1002 (first
column).?

Thus, while the pre-accident power
level assumption is connected with the
modeling of the rate of heat generation
after the LOCA occurs, a clear basis for
the 102 percent assumed power level
requirement is not provided, nor does
the SOC explain whether there are other
uncertainties besides instrumentation
uncertainties for which the 102 percent
assumed power level is intended to
compensate.

The Commission’s decision in the
ECCS rulemaking hearing also does not
explain whether the 102 percent
assumed power level was intended to
address uncertainties other than
instrumentation uncertainties. Section I
of the Commission decision was the
basis for the SOC discussion on the 102
percent assumed power level (see 6 AEC
at 1093-94). Section III. A. of the
Commission’s decision, ‘‘Required and
Acceptable Features of the Evaluation
Model,” does not offer a detailed
technical basis for the power level
chosen, but instead uses the language
ultimately adopted in the original
Appendix K rule:

For the heat sources listed in paragraphs 1
to 4 below it shall be assumed that the
reactor has been operating continuously at a
power level at least 1.02 times the licensed
power level (to allow for such uncertainties
as instrumentation error), with the maximum
peaking factor allowed by the technical
specifications (6 AEC at 1100).

Thus, the Commission’s decision does
not shed further light on the basis for
the 102 percent assumed power level,
nor whether the Commission had in
mind uncertainties other than those
associated with the instrumentation for
measurement of power level.

NRC review of the ECCS rulemaking
hearing record did not disclose
presentations relating to quantification
of power measurement uncertainties, or
the magnitude of other uncertainties
that the 102 percent assumed power
level may have been intended to
address. The Commission decision
(CLI-73-39, 6 AEC 1085, December 28,
1973) cited three documents in the
rulemaking hearing record.

The first, cited in the Commission
decision as Exhibit 1113, was
“Supplemental Testimony of the AEC
Regulatory Staff on the Interim
Acceptance Criteria for Emergency Core
Cooling Systems for Light-Water Cooled

1This statement in the SOC was taken unchanged
from section I of the Commission’s ECCS decision.
See CLI-73-39, 6 AEC 1085, 1093—94 (December
28, 1973).

Power Reactors” (filed October 26,
1972). In section 10 of the document,
stored energy in the fuel was
considered, specifically the expected
power distributions in fuel rods. The
102-percent power analysis requirement
is not discussed.

The second item, cited in the
Commission decision as Exhibit 1137
was ‘“Redirect and Rebuttal Testimony
of Dr. Donald H. Roy on Behalf of
Babcock & Wilcox,” (October 26, 1972)
in which the characteristic of the decay
heat release following reactor shutdown
was discussed. In this document, the
102-percent assumption is associated
with the predicted decay heat
generation rate. The over-power
condition is associated with a “design-
basis maneuvering operation,” but the
basis for the value of power chosen for
the analysis (i.e., 102 percent) is not
disclosed.

Finally, in the “Concluding Statement
of Position of the Regulatory Staff—
Public Rulemaking Hearing on:
Acceptance Criteria for Emergency Core
Cooling Systems for Light-Water Cooled
Nuclear Power Reactors,” April 16, 1973
(the Concluding Statement), the power
level assumption is included as part of
the proposed rule itself. The proposed
rule language clearly states that the
power level assumption is to “allow for
instrumentation error.” The term ‘“‘such
as” does not appear here. It is unclear
when or why the proposed language in
this regard was changed to its current
form. The power level assumption is
mentioned again in the Concluding
Statement indirectly in association with
power level changes before the LOCA
and the effect on decay heat generation.
But it is discussed most directly with
regard to initial stored energy in the
fuel. In the discussion on stored energy,
the 102-percent assumption is attributed
to “uncertainties inherent in the
measurement of the operating power
level of the core” (page 144 of the
Concluding Statement). Reasons for
choosing 102-percent as the value are
not discussed.

When Appendix K was first issued, as
is the case today, the thermal power
generated by a nuclear power plant was
determined by steam plant calorimetry,
which is the process of performing a
heat balance around the nuclear steam
supply system (called a calorimetric).
The heat balance depends upon
measurement of several plant
parameters, including flow rates and
fluid temperatures. The differential
pressure across a venturi installed in the
feedwater flow path is a key element in
the calorimetric measurement.
Licensees have proposed using
instrumentation other than a venturi-
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based system to obtain feedwater flow
rate for calorimetrics. The lower
uncertainty associated with the new
instrumentation is information that was
apparently not available during the
original Appendix K rulemaking.

In view of the regulatory history for
Appendix K, the Commission now
believes that the 2-percent margin
embodied in the requirement for a 102-
percent assumed power level in
Appendix K was based solely on
uncertainties associated with the
measurement of reactor power level.

Reduction in 102 Percent Assumed
Power Level

The Commission believes that other
requirements of Appendix K modeling
contain substantial conservatisms of
much greater magnitude than the 2
percent margin embodied in the
requirement for a 102 percent assumed
power level. This point was discussed
in “Conservatisms in Appendix K ECCS
Evaluation Model,” above.

The Commission is also aware of new
information gained since the 1974
rulemaking which shows that the
Appendix K model contains additional
conservatisms not recognized in 1974.
Evidence from experiments designed to
simulate LOCA phenomena suggest that
these conservatisms added hundreds of
degrees Fahrenheit to the prediction of
peak fuel cladding temperature than
would actually occur during a LOCA.
The significant conservatism was
necessary when the rule was written
because of a lack of experimental
evidence at that time with respect to the
relative effects of analysis input
parameters, including pre-accident
power level. Since that time, there has
been substantial additional research on
LOCA. NUREG-1230, “Compendium of
ECCS Research for Realistic LOCA
Analysis,” December 1988, contains the
technical basis for improved
understanding of LOCA progression and
ECCS evaluation gained after the ECCS
rule was issued. The NUREG includes a
discussion of the basis for uncertainties
in detailed fuel bundle power
calculations as part of the consideration
of overall calculational uncertainty
inherent in best-estimate evaluations.
Chapters 7 and 8 of the NUREG include
consideration of the changes in licensed
power level that could result from
application of best-estimate evaluation
methods. The discussion includes an
estimated sensitivity of predicted peak
clad temperature (PCT) associated with
changes in pre-accident power level.
From that estimate, the NRC expects
peak cladding temperature changes of
approximately 15 °F to result from 1-

percent changes in plant power level
that could result from the final rule.

In view of: (i) Substantial
conservatisms known in 1974 that were
embodied in the Appendix K
requirements for ECCS evaluations; (ii)
new information developed since the
1974 rulemaking which shows
additional conservatism in the
Appendix K modeling requirements
beyond that understood by the
Commission when it adopted the 1974
rule; and (iii) the relative insensitivity of
the calculated clad temperatures to
assumed power level, the Commission
concludes that it is acceptable to allow
a reduction in the currently-required
102 percent power level assumption if
justified by the actual power level
measurement instrumentation
uncertainty. Accordingly, the
Commission is amending the Appendix
K requirement for an assumed 102
percent power level. This amendment
allows a licensee to use an assumed
power level of less than 102 percent (but
not less than 100 percent), if the
licensee has determined that the
uncertainties in the measurement of
core power level justifies the reduced
margin.

Calorimetric Uncertainty and
Feedwater Flow Measurement

The NRC staff has approved an
exemption to the 102-percent power
level requirement for Comanche Peak
Units 1 and 2. The basis for the action
is application of upgraded feedwater
flow measurement technology at the
plant. As indicated, the prospect of
additional licensees requesting similar
action has prompted the final rule.
Other methods, systems, or analyses
could be used as the basis for
demonstrating reduced power
measurement uncertainty.

In most nuclear power plants,
operators obtain a continuous indication
of core thermal power from nuclear
instruments that provide a measurement
of neutron flux. The nuclear
instruments must be periodically
calibrated to counteract the effects of
changes in flux pattern, fuel burnup,
and instrument drift. Steam plant
calorimetry, which is the process of
performing a heat balance around the
nuclear steam supply system (called a
calorimetric), is used to determine core
thermal power and is the basis for the
calibration. The differential pressure
across a venturi installed in the
feedwater flow path is a key element in
the calorimetric measurement. Some
plants use this calorimetric value
directly to indicate thermal power; the
nuclear instruments are used as
anticipatory indicators for transients

and for reactivity adjustments made
with the control rods.

The system in use at Comanche Peak
Units 1 and 2 is the Leading Edge
Flowmeter (LEFM), manufactured by
Caldon, Inc. The LEFM system is an
ultrasonic flow meter that measures the
transit times of pulses traveling along
parallel acoustic paths through the
flowing fluid. LEFM technology has
been employed in non-nuclear
applications, such as petroleum,
chemical, and hydroelectric plants for
several years. This operating experience
will provide reliability data,
supplementing data from nuclear
applications. Additional information on
the Comanche Peak Appendix K
exemption and on the Caldon, Inc.
LEFM system appears in safety
evaluations issued by the NRC staff on
March 8, 1999, and May 6, 1999.

The NRC issued a satety evaluation on
March 20, 2000, on the ABB
Combustion Engineering ultrasonic
flow-measuring system known as
Crossflow. The Crossflow system is
expected to be part of a licensee
amendment request for power uprate in
the near future.

Public Comment

In the proposed rulemaking (64 FR
53270; October 1, 1999), the NRC sought
comments from the public on four
issues related to the revision of
Appendix K. The NRC received
comments from four utility companies,
the Nuclear Energy Institute (NEI), and
Caldon, Inc., manufacturer of the LEFM
system. All of the commenters
supported the proposed rule. NEI and
Caldon offered comments on the four
issues that the Commission included in
the proposed rule. NEI and the New
York Power Authority commented on
several other issues as well.

The issues that accompanied the
proposed rule were:

1. The current rule states that the
required 2-percent analysis margin is to
account for “such uncertainties as
instrumentation error * * *.”
(emphasis added). This suggests that the
2-percent margin was intended to
account for other sources of uncertainty
in addition to instrumentation error.
However, explicit documentation of the
basis for the value of the margin does
not appear to be contained in the
rulemaking record for the original 1974
ECCS rulemaking. The Commission was
interested in whether there were other
sources of uncertainty, relevant to
sources of heat following a LOCA, that
should be considered when licensees
seek to reduce the margin in the
Appendix K requirement for assumed
power.
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As discussed in the section entitled,
“Conservatisms in Appendix K ECCS
Evaluation Model,” the Commission
considered the rulemaking historical
record for Appendix K and concluded
that instrument uncertainty was likely
the only source of uncertainty that was
to be accounted for by the 2-percent
margin. NEI and Caldon have not
identified other sources of uncertainty,
relevant to sources of heat following a
LOCA, that are connected with the
power level assumption.

2. Were there rulemaking alternatives
to the proposed rule that were not
considered in the regulatory analysis?

The Commission considered
rulemaking alternatives in the
accompanying regulatory analysis. The
alternatives were: (i) No rule change; (ii)
removal of the 102 percent requirement
while requiring justification of a power
level margin; (iii) the approach taken in
the amended rule to maintain the 102
percent requirement and offer the
option to reduce the margin; (iv)
elimination of the power level margin;
and (v) broad revision of Appendix K
addressing all analysis requirements.
Additional alternatives were not
identified in the comments received for
the proposed rule.

3. What criteria should be used for
determining whether a proposed
reduction in the 2 percent power margin
has been justified, based upon a
determination of instrumentation error?
For example, should a demonstrated
instrumentation error of 1 percent in
power level be presumptive of an
acceptable reduction in assumed power
margin of 1 percent?

The comments from NEI on this point
emphasized that any criteria developed
to evaluate proposed reductions in
ECCS analysis power margin should be
based only on the instrumentation error
associated with power measurement.
NEI said that the conservatism inherent
in the ECCS analysis requirements
embodied in Appendix K provide
sufficient margin to maintain safety so
that instrumentation uncertainty should
be the only basis for the power level
assumption. The comments also stated
that the overall impact on safety should
be considered and that degradation in
safety should not be allowed.

The Commission agrees that the main
criteria determining the suitability of
proposed power level margin reductions
should be the details associated with
uncertainties in power level
measurement. The Commission also
agrees that the overall impact on plant
safety should be considered, preferably
in a risk-informed manner. However,
the commenter contended that a lower
probability of exceeding the analyzed

power level translates to an overall
improved level of safety at a facility.
The Commission does not necessarily
equate a lower probability of exceeding
an analysis limit with improved safety
for facilities that obtain approvals to
increase reactor thermal power or make
other changes based on the amendment.
For example, when plants obtain power
uprates in conjunction with the
relaxation in the amended rule, other
factors come into play that may reduce
the overall margin of safety, albeit
probably only slightly for the small
power increases anticipated with the
amendment. Such changes in safety
margin, if small and controlled, can be
acceptable in light of other substantial
conservatisms or associated risk-related
information.

Caldon offered detailed comments on
this issue. Their comments went beyond
general instrumentation uncertainty
considerations by proposing a list of
criteria that appeared to be based on
application of the LEFM to power
measurement at a plant. Although the
Commission considers the criteria
provided by Caldon to be helpful, the
Commission is not yet prepared to
formalize any criteria for evaluating
reductions in the power level margin for
ECCS analysis. The safety evaluations
associated with the Appendix K
exemption and power uprate for
Comanche Peak granted to TXU Electric
Company set forth basic review criteria,
including many of those proposed by
Caldon. In those reviews, the NRC staff
referred to available instrumentation
guidance such as the Instrument Society
of America Standard ISA 67.04, 1982,
“Safety-Related Instrumentation Used in
Nuclear Power Plants,” and NRC
Regulatory Guide 1.105, Revision 2,
“Instrument Setpoints for Safety-Related
Systems.”

The NRC staff intends to gain further
experience with licensee proposals that
pursue the relaxation offered by the
amendment before deciding whether a
regulatory guide providing detailed
acceptance criteria needs to be
developed. Licensee proposals may
involve use of advanced flow
measurement systems or other
approaches to determine the level of
power measurement uncertainty and to
reduce it. However, the Commission
does not believe that generic acceptance
criteria should be too closely based on
any particular measurement technology
or analysis method.

4. How should the rule address cases
in which licensees determine that
power measurement instrument error is
greater than 2 percent?

Both NEI and Galdon offered
comments on this issue. Caldon

maintained that current regulatory
processes provide a sufficient basis for
dealing with such situations. NEI
recommended that licensees should
conduct Appendix K ECCS evaluations
at rated thermal power level plus the
value of power measurement
uncertainties, regardless of the
magnitude of the uncertainty. The
comments clearly stated that this
position also applies for uncertainties
determined to be greater than 2 percent.
NEI considered the need for licensees to
ensure that safety analyses are valid for
their facility. According to NEI, if the
required margin for power level
measurement were found to be
insufficient to account for actual
uncertainty levels, then licensees must
take appropriate action, including
lowering the operating power level. NEI
offered alternatives for licensees to
accommodate uncertainties above 2
percent, including demonstration that
the PCT margin for a facility could
accommodate greater-than-expected
uncertainty. Also, NEI indicated that
other conservatisms in Appendix K
methodologies could be applied to
“offset” the excessive power
measurement uncertainty.

The Commission agrees that licensees
who find that the power measurement
uncertainty for their facilities is greater
than expected should take action to
ensure that their plant is operated
within the assumptions used in safety
analyses. This follows from the
requirement in 10 CFR 50 Appendix B,
section III, “Design Control.” The
Appendix B requirement states that
design control measures will be applied
to items such as accident analyses, and
that design changes shall be subject to
design control measures. Therefore,
licensees must take action if the power
measurement uncertainty is greater than
typically expected or as determined in
a plant-specific analysis. The expected
magnitude of uncertainty at a facility
could be the 2-percent margin that is
preserved in the final rule, or it could
be based on a plant-specific analysis
supporting a smaller value. As already
considered, the basis for the value in the
rule is not clearly illuminated in the
rulemaking history of Appendix K.
However, the Commission believes that
the Appendix K value represents a
typical value for power measurement
uncertainty, unless demonstrated
otherwise for a particular facility.

The Commission does not believe that
it is necessary to allow application of
safety margins based on other
conservative factors in an Appendix K
ECCS evaluation to offset excessive
uncertainties discovered in power
measurement for a plant. By proposing
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to use safety margin “offsets” to justify
higher-than-expected power
measurement uncertainties, NEI is
proposing an alternative to Appendix K
ECCS evaluation methods already
permitted by § 50.46. The Commission
considers the available analysis
alternatives offered by §50.46 (i.e.,
those based on Appendix K and the so-
called best estimate methods) to offer
sufficient flexibility to licensees without
introducing large complexities to the
review and approval process that could
be anticipated if Appendix K were to be
applied in a “piecemeal” fashion.

The Commission originally instituted
the ECCS evaluation requirements with
the understanding that substantial
conservatisms existed. Later, the relative
contributions of various conservative
factors were estimated on a largely
generic basis to demonstrate the
feasibility of best-estimate evaluations.
However, when the revisions to § 50.46
were considered in 1988, the
Commission deliberately maintained
two distinct options: (i) Licensees could
use the method defined by Appendix K;
or (ii) they could develop a best-
estimate approach. The alternatives
discussed in the NEI comment can be
accommodated by a licensee using the
best-estimate option offered by § 50.46,
rather than applying Appendix K in a
“piecemeal” fashion.

On the basis of the “‘best-estimate”
alternative to Appendix K requirements
available in §50.46, the Commission
takes the position that Appendix K
requirements should not be applied in
a “piecemeal” fashion, as discussed in
the NEI comment. Rather than searching
for customized adjustments to
Appendix K requirements, licensees
should develop a “best-estimate”
method, as permitted in § 50.46. The
Commission position does not present
licensees with an onerous burden.
Licensees discovering that actual power
measurement uncertainty at their plant
is greater than the uncertainty assumed
in safety analysis can take corrective
action to address the problem while
continuing plant operation. For
example, plant power level may be
reduced while the problem is addressed.
Therefore, in the final rule the
Commission has not adopted the NEI
approach of applying offsetting
uncertainties.

The comments received from NEI
addressed four additional areas:

1. Uncertainties from additional heat
sources. NEI commented that utilities
would be able to use the amended rule
to reduce the decay heat input used in
Appendix K evaluations. NEI proposed
that licensees could use the power
measurement uncertainty to, ‘“‘ensure

that the expected decay heat bounds the
full rated plant power plus the
uncertainty value.”

The NEI comment expands the scope
of the proposed revision to Appendix K,
bringing into consideration decay heat
uncertainty, which is a separate analysis
requirement in the rule. The
Commission agrees that the decay heat
level used in the Appendix K analysis
could be reduced commensurate with a
lower assumed power level. However,
the reduced power level assumption
must be justified by an acceptable
analysis of the power measurement
uncertainty. Also, the decay heat level
used in the analysis must continue to
meet the requirement in Appendix
K(I)(A)(4), “Fission Product Decay.”
Discussion of the uncertainty involved
with decay heat value required by
Appendix K(I)(A)(4) is beyond the scope
of this rulemaking. Licensees who wish
to address the uncertainty of the decay
heat level in their ECCS analysis should
develop a “best-estimate” method
which addresses uncertainties of all of
the ECCS analysis parameters.

2. Consistency among NRC
documents. NEI pointed out that other
Commission documents besides
Appendix K contain the 1.02 power
level multiplier. In the regulatory
analysis accompanying the rule, the
Standard Review Plan sections and
Regulatory Guide 1.49 are listed as part
of the current regulatory framework
considered during the rulemaking.

The NRC staff agrees with the
comment that changes to guidance
documents may be necessary and will
make the necessary revisions to these
documents to maintain consistency with
the amended rule.

3. Requirement for upgrade to
feedwater flow measurement. NEI
commented that the proposed rule
appeared to be based upon application
of upgraded feedwater flow technology.
NEI recommended that the rule or
associated guidance make clear that
availability of the relaxation offered by
the final rule is not restricted to
licensees applying upgraded flow
measurement technology.

The preamble for the proposed rule
does indeed discuss application of
improved flow measurement
technology. This discussion is
appropriate because this new
technology is the impetus for the
exemption granted to one licensee and
is a key justification for the Commission
action in amending the current rule. In
the section, “Calorimetric Uncertainty
and Feedwater Flow Measurement,” the
Commission pointed out that methods
other than application of improved flow
measurement technology could be used

as the basis for demonstrating reduced
power measurement uncertainty. Also,
in its discussion of the Caldon
comments on issue number 3, the
Commission acknowledged that licensee
proposals may involve use of advanced
flow measurement systems or other
approaches. To prevent
misinterpretation of the rule, the
Section-by-Section analysis has been
modified to reiterate that other methods
not considered in the rulemaking could
be used to justify a reduced power
measurement uncertainty allowance.
Although various approaches to reduce
the uncertainty involved with PCT
calculation may be used, the only
uncertainty considered under this
amendment is that associated with
power level measurement.

4. Reportability under 10 CFR
50.46(a)(3). NEI cited the Section-by-
Section analysis of the proposed rule,
where the Commission stated that,
“estimated changes in ECCS
performance due to final analysis inputs
are reported under section 50.46 (a)(3),
at least annually.” NEI recommended
clarification of the statement to reflect
an interpretation of §50.46 so as to
relate only to evaluation model
parameters, but not to plant design
parameters. NEI contended that plant
parameters change from cycle to cycle
and that changes in PCT caused by plant
specific input parameter changes to
design information fall outside the
scope of reportability under 10 CFR
50.46(a)(3).

Although the Commission accepts
that the results of ECCS evaluations
could change as a result of cycle specific
variations in model inputs, the
Commission does not agree with NEI on
this point. In their comment, NEI drew
a distinction between design inputs and
model inputs to ECCS evaluations. The
amended rule does not change the
reporting requirements of 10 CFR 50.46
for changes to ECCS evaluations. The
regulations are clear on the definition of
an ECCS evaluation model and when
reports are required. 10 CFR 50.46 (c)(2)
defines ECCS evaluation models and
provides a list of the elements
including, “one or more computer
programs and all other information
necessary for application of the
calculational framework to a specific
LOCA, such as * * * values of
parameters, and all other information
necessary to specify the calculational
procedure.” In other words, the ECCS
evaluation model is comprised of the
computer code or codes, the input
parameters (including plant-specific
design parameters), and the
calculational results. The Commission
should be informed as described in 10
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CFR 50.46(a)(3) when even a relatively
small change to the calculational
framework is made, especially when the
PCT result is affected. As discussed in
the statement of considerations to the
September 16, 1988, final rule (53 FR
35996), the Commission needs to be
cognizant of such changes to be able to
confirm licensee or vendor assessments
of the significance of the changes and to
ensure that approved models continue
to be used.

10 CFR 50.46 (a)(ii) contains an
unambiguous requirement that changes
to the ECCS evaluation must be reported
at least annually: “For each change to or
error discovered in an acceptable
evaluation model or in the application
of such a model that affects the
temperature calculation, the applicant
or licensee shall report the nature of the
change or error and its estimated effect
on the limiting ECCS analysis to the
Commission at least annually as
specified in § 50.4.” Therefore, on the
basis of the definition of an evaluation
model in §50.46, the Commission does
not accept the distinction made by NEI
between “model parameters” and
“design parameters.”” Based on the
requirements of § 50.46, changes to the
ECCS evaluation model under the
amended Appendix K rule which affect
the temperature calculation must be
reported at least annually.

The comments from one licensee, the
New York Power Authority (NYPA),
considered two areas not already
discussed:

1. Other potential benefits. NYPA
commented that licensees could seek
benefits other than increasing licensed
power under the amended rule. The
commenter offered two examples of
such benefits—revised containment
analyses conducted at power levels
below 102 percent power and relaxation
of operating restrictions on ultimate
heat sink temperatures.

The Commission agrees that licensees
could request the relaxation offered by
the amended rule while not pursuing a
power level increase. In the Background
section the Commission recognized that
other benefits are available to licensees
and that power level increase is just one
option. The examples offered by the
NYPA comments may be suitable to a
licensee, depending on plant
characteristics and plant-specific safety
analyses.

2. Changes to technical specifications.
NYPA interpreted statements in the
proposed rule to suggest that licensees
pursuing the relaxation offered in the
amendment would need to change their
plant technical specifications to include
a limiting condition for operation for
new feedwater flow instrumentation.

Further, the comments suggested that
clarification was needed to address
when license amendments were
required for changes associated with the
rule.

In the Section-by-Section Analysis,
the Commission discusses technical
specification modifications that might
be necessary when a power
measurement uncertainty reduction is
used in safety analyses. Typically, when
an ECCS methodology is changed, a
revision is made to the technical
specification list of references
associated with plant safety analysis
methods. Technical specifications for
nuclear power plants do not contain
explicit requirements for feedwater flow
instrumentation. The Commission does
not believe that technical specification
requirements for feedwater flow
instruments are necessary for licensees
to use the relaxation offered by the
amended rule. Clarification regarding
this point has been added to the
Section-by-Section Analysis.

Section-by-Section Analysis

Appendix K to Part 50—ECCS
Evaluation Models (I)(A)—Sources of
Heat During the LOCA

This section is amended by removing
words from the first sentence in the
section to specifically associate the
power level requirement with
instrumentation error, and by adding a
sentence immediately following the first
sentence in the section. The new
sentence indicates that licensees may
assume a power level lower than 102
percent, but not less than 100 percent,
if the proposed lower alternative value
can be shown to account for core
thermal power measurement
instrumentation uncertainty. Licensee
proposals may involve use of advanced
flow measurement systems or other
approaches to determine the level of
power measurement uncertainty and to
support reduction of the power level
assumption. Only the uncertainty
associated with power level
measurement is considered in this
amendment.

Appendix K, part II (1)(a) requires that
the values of analysis parameters or
their basis be sufficiently documented
to allow NRC review. The requirement
applies to all analysis input parameters,
including those related to other plant
instrumentation, such as temperature
and pressure. Changes to other inputs
are documented in the same manner as
the power measurement uncertainty
would be documented under the final
rule. NRC review and approval is not
needed to change a parameter in an
approved ECCS evaluation model unless

the change is associated with technical
specification or license condition
modfications, or a final safety analysis
report change not covered by § 50.59,
“Changes, tests and experiments.”
Estimated changes in ECCS performance
due to revised analysis inputs are
reported under § 50.46 (a)(3), at least
annually. As discussed in the Statement
of Considerations for a final rule
amending Appendix K (53 FR 36001;
September 16, 1988), the annual reports
keep NRC apprised of changes. This
should ensure that the NRC staff can
evaluate a licensee’s assessment of the
significance of changes and maintain
cognizance of modifications made to
NRC-approved evaluation models. The
licensee must include revised
parameters and other changes in the
ECCS evaluation model as required by
§50.46 (a)(3) when a single change or an
accumulation of changes is expected to
affect peak cladding temperature by
50°F or more. The basis for the revised
analysis parameter (i.e., the assumed
power level) should be included in
documentation of the evaluation model,
as required by Appendix K, Part II (1)(a).

Licensees could take advantage of the
amended rule without a change to
technical specifications or to the plant
license by simply updating the ECCS
analysis and following the reporting
requirements of § 50.46. However, in
most cases the NRC expects that the
analysis supporting the power
measurement uncertainty, as well as the
description of the relevant
instrumentation and associated plant-
specific parameters involved in the
uncertainty analysis, would be
submitted for NRC review and approval
before being used. These requests are
expected because most licensees have
adopted Generic Letter 88—16, “Removal
of Cycle-Specific Parameter Limits from
Technical Specifications.” The generic
letter provided guidance for licensees to
transfer cycle-specific parameters from
their technical specifications to a Core
Operating Limits Report (COLR).
Licensees following the generic letter
guidance added an administrative
requirement to their technical
specifications that specifically identifies
NRC-reviewed and approved methods
used to determine core operating limits
(e.g., topical reports). Because a number
of core operating limits are based on
LOCA analysis results, ECCS evaluation
methods are included in the technical
specification list. Therefore, most
licensees opting to use the relaxation in
the final rule will need to amend
technical specifications to include a
reference to an NRC-approved topical
report that includes the uncertainty
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analysis justifying reduced power
measurement uncertainty. However, a
technical specification requirement
specifically related to feedwater flow
measurement system operability is not
needed.

An additional technical specification
consideration for licensees pursuing
changes based on the final rule could
involve nuclear instrument (NI)
requirements. Existing plant technical
specifications include surveillance
requirements to calibrate the power
range NIs based on the calorimetric
measuring reactor thermal power. The
NIs provide the indication of reactor
power used as an input for safety
systems. Licensees obtaining the
relaxation offered in the final rule are
expected to change some operating
parameter of the plant, whether it be
power level, required ECCS flow, etc. By
incorporating the justification of
reduced uncertainty in power
measurement in the basis for their ECCS
analysis, licensees would be placing a
condition on an input to the
calorimetric. The NI calibration required
by the plant licensee would then be
based on a calorimetric assuming the
reduced power measurement
uncertainty. If, for some reason, during
the course of plant operation the
reduced uncertainty did not apply (e.g.,
the new feedwater flow meter was no
longer operating), the calorimetric
would no longer be a valid source of
calibration for the NIs. Licensees would
need to take action to maintain
compliance with their technical
specification, for example, by using an
alternate input to the calorimetric. The
power measurement uncertainties
associated with the alternate input
would then apply and the plant would
need to adjust its operating condition
(possibly lower its operating power
level) to satisfy the final rule and to
maintain the validity of applicable
safety analyses. A change to technical
specifications for NIs is not required in
this situation.

Referenced Documents

Copies of GL-88-16, and CLI-73-39,
and “Supplemental Testimony of the
AEC Regulatory Staff on the Interim
Acceptance Criteria for Emergency Core
Cooling Systems for Light-Water Cooled
Power Reactors,” and ‘‘Redirect and
Rebuttal Testimony of Dr. Donald H.
Roy on Behalf of Babcock & Wilcox,”
and “Concluding Statement of Position
of the Regulatory Staff—Public
Rulemaking Hearing on: Acceptance
Criteria for Emergency Core Cooling
Systems for Light-Water Cooled Nuclear
Power Reactors,” and NRC safety
evaluations are available for inspection

and copying for a fee at the NRC Public
Document Room, 2120 L Street, NW.
(Lower Level), Washington, DC. GL-88—
16 is also available via the Internet at
http://www.nrc.gov/NRC/GENACT/GC/
index.html#GL.

NUREG-1230 is available from the
Superintendent of Documents, U.S.
Government Printing Office, Post Office
Box 37082, Washington, DC 20013-7082
or from the National Technical
Information Service, Springfield, VA
22161.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995, Pub. L. 104-113, requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this final rule,
the NRC provides holders of operating
licenses for nuclear power plants the
option of reducing the assumed reactor
power level used in ECCS evaluations.
This action constitutes a modification to
an existing government-unique
standard, 10 CFR part 50, Appendix K
issued by the NRC on January 4, 1974.
The NRC is not aware of any voluntary
consensus standard that could be
adopted instead of the government-
unique standard. The NRC considered
using a voluntary consensus standard.
However, an appropriate standard was
not identified.

Finding of No Significant
Environmental Impact: Availability

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the NRC’s
regulations in subpart A of 10 CFR part
51, that this regulation is not a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required.

The action is likely to result in
relatively small changes to ECCS
analyses or to the licensed power of
nuclear reactor facilities. The NRC staff
expects that no significant
environmental impact will result from
the final rule, because licensee actions
based on the rule should not
significantly increase the probability or
consequences of accidents; no changes
will be made in the types of any
effluents that may be released off site;
and there should be no significant
increase in occupational or public
radiation exposure. Therefore, there are
no significant radiological
environmental impacts associated with
the action. The action does not involve
non-radiological plant effluents and has

no other environmental impact.
Therefore, there are no significant non-
radiological environmental impacts
associated with the final rule.

The determination of the
environmental assessment is that there
will be no significant offsite impact on
the public from this action. Also, the
NRC has committed itself to complying
in all its actions with Executive Order
(E.O.) 12898, “Federal Actions To
Address Environmental Justice in
Minority Populations and Low-Income
Populations,” dated February 11, 1994.
The NRC has determined that there are
no disproportionately high and adverse
impacts on minority and low-income
populations. The NRC uses the
following working definition of
environmental justice: Environmental
justice means the fair treatment and
meaningful involvement of all people,
regardless of race, ethnicity, culture,
income, or educational level with
respect to the development,
implementation and enforcement of
environmental laws, regulations, and
policies. In the letter and spirit of E.O.
12898, the NRC requested public
comments on environmental justice
considerations or other questions
related to this rule, but none were
received.

Paperwork Reduction Act Statement

This final rule increases the burden
on licensees opting to use a reduced
power level assumption for ECCS
analysis (i.e., below 102 percent) to
include the change in their annual
report required under 10 CFR 50.46
(a)(3)(ii). The public burden to modify
the annual report is estimated to average
one-half hour per response. The
estimated public burden for record
keeping, analysis, and other effort
associated with this information
collection will be included in the Office
of Management and Budget FY2000
Information Collection Budget. Existing
requirements were approved by the
Office of Management and Budget,
approval number 3150-0011.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
Copies of the regulatory analysis may be
obtained as indicated in the ADDRESSES
section.
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Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule does not have a significant
economic impact on a substantial
number of small entities. This final rule
would affect only the licensing and
operation of nuclear power plants. The
companies that own these plants do not
fall within the definition of “small
entities” found in the Regulatory
Flexibility Act or within the size
standards established by the NRC in 10
CFR 2.810.

Backfit Analysis

The NRC has determined that the
backfit rule in 10 CFR 50.109 does not
apply to this final rule and that a backfit
analysis is not required for this
amendment because the change does
not involve any provisions that impose
backfits as defined in 10 CFR
50.109(a)(1). The final rule establishes
an alternative approach for ECCS
performance evaluations that may be
voluntarily adopted by licensees.
Licensees may continue to comply with
existing requirements in Appendix K.
The final rule does not impose a new
requirement on current licensees and
therefore, does not constitute a backfit
as defined in 10 CFR 50.109(a)(1).

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is a major
rule and has verified this determination
with the Office of Information and
Regulatory Affairs of‘OMB.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Sections 102, 103, 104, 105,
161, 182, 183, 186, 189, 68 Stat. 936, 937,

938, 948, 953, 954, 955, 956, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955, as amended (42 U.S.C.
2131, 2235), sec. 102, Pub. L. 91-190, 83 Stat.
853 (42 U.S.C. 4332). Sections 50.13,
50.54(dd), and 50.103 also issued under sec.
108, 68 Stat. 939, as amended (42 U.S.C.
2138). Sections 50.23, 50.35, 50.55, and 50.56
also issued under sec. 185, 68 Stat. 955 (42
U.S.C. 2235). Sections 50.33a, 50.55a, and
Appendix Q also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97—415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Sections 50.80-50.81 also issued under sec.
184, 68 Stat. 954, as amended (42 U.S.C.
2234). Appendix F also issued under sec.
187, 68 Stat. 955 (42 U.S.C. 2237).

2. Appendix K to part 50 is amended
by revising the introductory paragraph
of I. A., “Sources of heat during the
LOCA,” to read as follows:

Appendix K to Part 50—ECCS
Evaluation Models

I. Required and Acceptable Features of the
Evaluation Models

A. Sources of heat during the LOCA. For
the heat sources listed in paragraphs [.A.1 to
4 of this appendix it must be assumed that
the reactor has been operating continuously
at a power level at least 1.02 times the
licensed power level (to allow for
instrumentation error), with the maximum
peaking factor allowed by the technical
specifications. An assumed power level
lower than the level specified in this
paragraph (but not less than the licensed
power level) may be used provided the
proposed alternative value has been
demonstrated to account for uncertainties
due to power level instrumentation error. A
range of power distribution shapes and
peaking factors representing power
distributions that may occur over the core
lifetime must be studied. The selected
combination of power distribution shape and
peaking factor should be the one that results
in the most severe calculated consequences
for the spectrum of postulated breaks and
single failures that are analyzed.

* * * * *

Dated at Rockville, Maryland, this 26th day
of May 2000.

For the Nuclear Regulatory Commission.
J. Samuel Walker,
Acting Secretary of the Commission.
[FR Doc. 00-13745 Filed 5-31-00; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 745

Share Insurance and Appendix

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: The NCUA is issuing a final
rule amending its share insurance rules.
The amendments simplify and clarify
these rules and provide parity between
them and the Federal Deposit Insurance
Corporation’s (FDIC) deposit insurance
rules. Specifically, the amendments:
increase available share insurance
coverage on some revocable trust
accounts; simplify the method for
determining the insurance coverage a
member has in one or more joint
accounts; treat a revocable trust account
held in connection with a living trust as
any other revocable trust accounts, if the
living trust meets all requirements
pertaining to revocable trusts; provide
separate insurance coverage for
qualifying joint revocable trust
accounts; treat Roth IRAs as traditional
IRAs and Education IRAs as irrevocable
trusts for insurance purposes; liberalize
insurance coverage for some kinds of
public unit accounts; clarify the degree
of control state or local law has on share
insurance determinations and revise the
substance and format of the Appendix
to part 745.

DATES: This rule is effective July 3,
2000.

ADDRESSES: National Credit Union
Administration, 1775 Duke Street,
Alexandria, VA 22314-3428.

FOR FURTHER INFORMATION CONTACT:
Frank S. Kressman, Staff Attorney,
Division of Operations, Office of
General Counsel, at the above address,
or telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

In accordance with NCUA'’s
regulatory review process, at year end
1998, NCUA staff identified part 745 as
one of its regulations in need of
updating, clarification and
simplification. On April 15, 1999, the
NCUA Board issued an interim final
rule adopting changes to its share
insurance rules regarding joint accounts
and revocable trust accounts. 64 FR
19685 (April 22, 1999). The FDIC
adopted similar changes to its deposit
insurance rules on March 23, 1999. 64
FR 15653 (April 1, 1999). When issuing
the interim rule, NCUA was aware that
additional changes to part 745 were
necessary and would be forthcoming,
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but believed it was important to
implement the interim rule at that time
to maintain parity between NCUA’s and
FDIC’s insurance programs.
Subsequently, NCUA conducted a more
comprehensive review of part 745.
NCUA issued a proposed rule on
November 18, 1999 that suggested
additional amendments as discussed
below. 64 FR 66812 (November 30,
1999).

The interim and proposed rules
solicited comments from the public.
Those comments have been given
careful consideration and are reflected
in the final amendments to the interim
and proposed rules discussed below.

1. Interim Rule

The interim rule amended the share
insurance rules pertaining to revocable
trust accounts and joint accounts.
Revocable trust accounts are accounts
that evidence an intention on the part of
the owner to pass funds onto one or
more beneficiaries upon the owner’s
death. They include payable-on-death
accounts, and tentative or “Totten” trust
accounts. Prior to the interim rule, these
accounts were insured separately from
other accounts of the owner only if the
beneficiary was the owner’s spouse,
child or grandchild. If there were
multiple beneficiaries, and each
beneficiary was either a spouse, child or
grandchild of the owner, then the
account would have been insured up to
$100,000 for each beneficiary. For
example, if an account was held by a
husband “in trust for”” his wife and
three children, then the account would
have been insured for up to $400,000.
That coverage was separate from any
insurance the husband, wife or children
may have had on their own accounts.
For these accounts, insurance was
provided on a per beneficiary basis for
the spouse, child or grandchild. If,
however, prior to the interim rule, a
credit union member named a parent or
sibling as a beneficiary, a common
practice particularly for single
individuals, then the account would
have been added to the individual
account of the owner and insured up to
$100,000. There was no separate
coverage for those beneficiaries even
though there was a close familial
relationship.

The interim rule added parents and
siblings to the list of family members
who qualify as beneficiaries for separate
coverage. The interim rule also clarified
that the degree of kinship for named
beneficiaries includes relationships
through blood, adoption or by virtue of
remarriage.

Prior to the interim rule, NCUA'’s joint
account regulation did not expressly

refer to a two-step process in
determining insurance coverage for
those accounts, as did the FDIC’s rule.
Insurance coverage was determined,
however, by applying two regulatory
subsections where an individual had
several joint accounts, some with
different joint owners. First, under

§ 745.8(d), joint accounts with the same
combination of owners were added
together and insured up to $100,000.
Even though there was more than one
account, if the owners were the same,
the accounts were treated as one. Then,
under § 745.8(e), a person’s interest in
all joint accounts he or she owned with
different combinations of owners was
added together and insured up to
$100,000. Thus, NCUA followed the
same type of two-step process used by
the FDIC.

The application of this process
resulted in certain inequities. If a person
had ownership interests in several
different joint accounts, each with a
different combination of joint owners,
his or her interest in each of those
accounts would have been added
together and insured to $100,000. The
same would have been done for each of
the other joint owners as well. If
instead, that person had had one or
more joint accounts with the same
combination of joint owners, the
maximum insurance available to all of
those joint owners combined would
have been limited to $100,000. Thus, in
one instance, each joint owner’s interest
could have been insured up to $100,000,
while in the other, total coverage on the
account was limited to $100,000,
notwithstanding the amount of each of
the joint owner’s interest.

The interim rule simplified coverage
on joint accounts. It is no longer
necessary to add together all joint
accounts owned by the same
combination of individuals. Under the
interim rule, each person’s interest in all
qualifying joint accounts will be added
together and insured to a maximum of
$100,000. The interim rule also
eliminated the signature requirement for
share certificates and accounts
maintained by certain fiduciaries for
joint owners as long as the credit
union’s records reflect that there are
joint owners.

2. Proposed Rule

The proposed rule suggested
amendments to the share insurance
rules regarding living trusts, joint
revocable trusts, IRA accounts, public
unit accounts, guardian accounts, the
application of local law to share
insurance determinations and the
substance and format of the Appendix
to part 745.

A living trust is a formal trust that an
owner creates and retains control over
during his or her lifetime. NCUA
proposed to treat a revocable trust
account that is held in connection with
a living trust in the same manner it
treats all other revocable trust accounts,
if the living trust otherwise meets all
requirements pertaining to revocable
trust accounts. Living trusts that include
conditions that could prevent a
beneficiary from acquiring a vested and
non-contingent interest in the account
funds upon the owner’s death, however,
would not qualify for this coverage.

Joint revocable trust accounts are
revocable trust accounts, as described in
§ 745.4 of NCUA'’s regulations,
established by more than one owner and
held for the benefit of others. NCUA
proposed to provide separate insurance
coverage for qualifying accounts of this
kind.

NCUA also proposed to clarify the
degree of control that state or local law
has on share insurance determinations
to maintain uniform national rules and
consistent insurance determinations.
When the proposed rule was issued,

§ 745.2(a) provided that, to the extent
local law enters into a share insurance
determination, the law of the
jurisdiction in which the insured credit
union’s principal office is located will
govern. The proposal indicated that this
meant the law of the jurisdiction in
which the insured credit union’s
principal office is located will control
over the law of other jurisdictions where
the insured credit union may have
branch offices or service facilities. It
further clarified that this provision in no
way effects the supremacy of federal
law.

NCUA proposed to include Roth IRAs
and Education IRAs among member
accounts eligible for share insurance.
Federal tax laws first made these
accounts available to consumers on
January 1, 1998. The proposal also
stated that although both are
colloquially known as IRA accounts,
only Roth IRAs would be treated as
traditional IRAs, for share insurance
purposes, under § 745.9-2 of NCUA’s
regulations. Education IRAs would be
treated as irrevocable trust accounts, for
share insurance purposes, under
§ 745.9—-1 of NCUA’s regulations.

NCUA proposed to liberalize its share
insurance coverage for some kinds of
public unit accounts. At the time the
proposal was issued, public funds were
generally separately insured up to
$100,000 if invested by an official
custodian of funds of: (1) The United
States; (2) any state of the United States
or any county, municipality, or political
subdivision thereof; (3) the District of
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Columbia; (4) specified territories or
possessions of the United States; and (5)
tribal funds of any Indian tribe. NCUA
proposed to distinguish share draft
accounts from share certificate and
regular share accounts in this context.
The result would be to provide separate
insurance coverage up to $100,000 for
share draft accounts, and up to an
additional $100,000 for share certificate
and regular share accounts combined.
This more liberal coverage would only
be available where an official custodian
establishes public unit accounts in an
authorized, federally-insured credit
union that is located within the
jurisdiction from which the custodian’s
authority is derived. Accounts
established outside of that jurisdiction
would be limited to the current
$100,000 limit without regard to
whether the funds are held in share
draft accounts or share certificate and
regular share accounts.

Funds held in the name of a guardian,
custodian or conservator for the benefit
of a ward or minor are insured up to
$100,000 in the aggregate, separately
from any other accounts of the guardian,
custodian, conservator, ward or minor.
FDIC, however, treats these accounts as
agency or nominee accounts and does
not provide separate insurance
coverage. Rather, FDIC adds the
guardian account together with the
individual accounts of the beneficiary of
the guardian account and insures that
aggregate up to $100,000. NCUA
proposed to treat these accounts in a
manner consistent with FDIC’s
treatment. This would have resulted in
a reduction in insurance coverage.

The Appendix to part 745 provides
examples that illustrate the application
of share insurance coverage. The
Appendix is not expected to answer
every share insurance question that
could conceivably be asked. Rather, its
function is to address and clarify the
most common insurance coverage issues
in a simple and manageable format.
NCUA proposed to enhance the
usefulness of the Appendix by
incorporating additional information
and examples and putting it into an easy
to read question-and-answer format.

B. Summary of Comments

1. Interim Rule

NCUA received twelve comment
letters regarding the interim rule. Four
from credit union trade associations,
three from federal credit unions, two
from banking trade associations, one
from a state chartered credit union, one
from an association of state credit union
supervisors and one from a law firm. All
of the commenters generally supported

the interim rule. The commenters also
raised other points.

Eight commenters offered their
opinions whether examples illustrating
insurance coverage should be moved to
the body of the regulations or kept in
their present location in the Appendix
to the regulations. There was an even
split of opinion among the commenters.
The examples will remain in the
Appendix where they are easily
accessible and cannot be confused as
part of the regulatory language.

Three commenters expressed concern
over NCUA'’s use of the term “revocable
trust account.” They noted that there are
many different terms used to describe
this kind of account and that this might
cause confusion among some credit
unions. NCUA believes the language
used in § 745.4 of NCUA'’s rules will
minimize any confusion in this context.
Additionally, “revocable trust account”
is the term used in the FDIC’s deposit
insurance rules and its use in NCUA’s
rules should avoid confusion for the
public when comparing coverage.

Several general comments pertaining
to livings trusts and joint revocable
trusts were also received in connection
with the interim rule. Those comments
have been considered in conjunction
with the comments to the proposed rule
as discussed below.

2. Proposed Rule

NCUA received seventeen comment
letters regarding the proposed rule.
Eight from credit union trade
associations, seven from federal credit
unions, one from an association of state
credit union supervisors and one from
a banking trade association. All of the
commenters generally supported the
proposed rule. The commenters also
raised other points.

Three commenters expressed concern
over the proposal to exclude from
revocable trust insurance coverage any
living trust that includes conditions that
could prevent a beneficiary from
acquiring a vested and non-contingent
interest in the account funds upon the
owner’s death. Specifically, they noted
that credit unions might have difficulty
determining whether a living trust
contains such a defeating contingency.
NCUA does not intend for credit unions
to make this kind of determination. The
burden is on the member to create a
living trust that qualifies for insurance
coverage. Credit unions may choose to
advise members to have their living
trusts reviewed by private counsel for
legal and regulatory sufficiency prior to
account opening.

Two commenters asked NCUA to
clarify how a one-owner living trust
account or other revocable trust account

would be insured if there were
qualifying and non-qualifying
beneficiaries. Assuming the living trust
is treated as any other revocable trust
account and eligible for coverage, shares
in the account attributable to the
qualifying beneficiaries would be
insured up to $100,000 for each
qualifying beneficiary. Shares in the
account attributable to the non-
qualifying beneficiaries would be added
to any individual accounts of the owner
and insured up to $100,000.

Two commenters questioned whether
the Education IRA should be insured as
an irrevocable trust because, under
some circumstances, the beneficiary of
an Education IRA could be changed to
a member of the designated
beneficiary’s family. The structure and
exclusive purpose of Education IRAs,
and the restrictions imposed on them by
the Internal Revenue Service,
demonstrate that these trusts are
irrevocable in nature. We do not believe
a limited ability to change beneficiaries
diminishes the irrevocable nature of
these trusts or warrants treating them as
anything other than irrevocable. The
FDIC also insures Education IRAs as
irrevocable trusts.

Nine commenters strongly opposed
the proposal to eliminate separate
insurance coverage for guardian
accounts. They contended that separate
insurance for guardian accounts poses
no threat to the National Credit Union
Share Insurance Fund and that
eliminating separate coverage would
create more confusion and problems for
credit union members than achieve
good. They also noted that, while parity
between NCUA'’s and FDIC’s insurance
is generally desirable, the two programs
need not be identical especially to the
detriment of credit union members. We
find these arguments persuasive.
Accordingly, NCUA has determined not
to take action to eliminate the existing
separate coverage for custodial accounts
at this time.

C. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any final regulation may have on
a substantial number of small entities.
For purposes of this analysis, credit
unions under $1 million in assets will
be considered small entities. As of June
30, 1999, there were 1,690 such entities
with a total of $807.3 million in assets,
with an average asset size of $0.5
million. These small entities make up
15.6 percent of all credit unions, but
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only 0.2 percent of all credit union
assets.

The NCUA Board has determined and
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The reason for this determination is that
the final rule clarifies and simplifies the
share insurance regulations. It does not
impose any additional costs or
significant regulatory requirements on
small entities. Accordingly, the NCUA
has determined that a Regulatory
Flexibility Analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
amendments do not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their regulatory
actions on state and local interests. In
adherence to fundamental federalism
principles, NCUA, an independent
regulatory agency as defined in 44
U.S.C. 3502(5), voluntarily complies
with the executive order. This rule will
apply to all federally-insured credit
unions, but it will not have substantial
direct effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

Assessment of Federal Regulations and
Policies on Families

NCUA has determined that this rule
will not affect family well-being within
the meaning of Section 654 of the
Treasury and General Government
Appropriations Act, 1999, Pub. L. 105—
277,112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule for purposes of the

Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects

12 CFR Part 745

Credit unions, Pension plans, Share
insurance, Trustee.

By the National Credit Union
Administration Board, this 24th day of May
2000.

Becky Baker,
Secretary of the Board.

For the reasons stated above, the
interim final rule amending 12 CFR part
745 that was published at 64 FR 19685
on April 22, 1999 is adopted as a final
rule without change. NCUA also
amends 12 CFR part 745 as follows:

PART 745—SHARE INSURANCE AND
APPENDIX

1. The authority citation for part 745
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1757, 1765,
1766, 1781, 1782, 1787, 1789.

2. Section 745.2(a) is amended by
revising the last sentence to read as
follows:

§745.2 General principles applicable in
determining insurance of accounts.

(a) * * * While the provisions of this
part govern in determining share
insurance coverage, to the extent local
law enters into a share insurance
determination, the local law of the
jurisdiction in which the insured credit
union’s principal office is located will
control over the local law of other
jurisdictions where the insured credit

union has offices or service facilities.
* * * * *

3. Section 745.4 is amended by
adding paragraphs (e) and (f) to read as
follows:

§745.4 Revocable trust accounts.
* * * * *

(e) Living trusts. Insurance treatment
under this section also applies to
revocable trust accounts held in
connection with a so-called “living
trust,” meaning a formal trust that an
owner creates and retains control over
during his or her lifetime. If a named
beneficiary in a living trust is a
qualifying beneficiary under this
section, then the share account held in
connection with the living trust may be
eligible for share insurance under this
section, assuming compliance with all
the provisions of this part. If the living
trust includes a defeating contingency
that relates to a beneficiary’s interest in
the trust assets, then insurance coverage
under this section will not be provided.
For purposes of this section, a defeating

contingency is defined as a condition
that would prevent the beneficiary from
acquiring a vested and non-contingent
interest in the funds in the share
account upon the owner’s death.

(f) Joint revocable trust accounts.
Where an account described in
paragraph (a) of this section is
established by more than one owner and
held for the benefit of others, some or
all of whom are within the qualifying
degree of kinship, the respective
interests of each owner held for the
benefit of each qualifying beneficiary
will be separately insured up to
$100,000. The interest of each co-owner
will be deemed equal unless otherwise
stated in the share account records of
the federally-insured credit union.
Interests held for non-qualifying
beneficiaries will be added to the
individual accounts of the owners.
Where a husband and a wife establish
a revocable trust account naming
themselves as the sole beneficiaries, the
account will not be insured according to
the provisions of this section, but will
instead be insured in accordance with
the joint account provisions of § 745.8.

4. Section 745.9-1 is amended by
adding paragraph (c) to read as follows:

§745.9-1 Trust accounts.

* * * * *

(c) This section applies to trust
interests created in Education IRAs
established in connection with section
530 of the Internal Revenue Code (26
U.S.C. 530).

5. Section 745.9-2(a) is revised to
read as follows:

§745.9-2

(a) The present vested ascertainable
interest of a participant or designated
beneficiary in a trust or custodial
account maintained pursuant to a
pension or profit-sharing plan described
under section 401(d) (Keogh account),
section 408(a) (IRA) and section 408A
(Roth IRA) of the Internal Revenue Code
(26 U.S.C. 401(d), 408(a) and 408A) will
be insured up to $100,000 separately
from other accounts of the participant or
designated beneficiary. For insurance
purposes, IRA and Roth IRA accounts
will be combined together and insured
in the aggregate up to $100,000. A
Keogh account will be separately
insured from an IRA account, Roth IRA
account or, where applicable, aggregated
IRA and Roth IRA accounts.

* * * * *

IRA/Keogh accounts.

6. Section 745.10 is amended by
revising paragraphs (a)(1) through (a)(5)
and (b) and adding a second sentence to
paragraph (c) to read as follows:
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§745.10 Public unit accounts.

(a) * *x %

(1) Each official custodian of funds of
the United States lawfully investing the
same in a federally-insured credit union
will be separately insured in the amount
of:

(i) Up to $100,000 in the aggregate for
all share draft accounts; and

(ii) Up to $100,000 in the aggregate for
all share certificate and regular share
accounts;

(2) Each official custodian of funds of
any state of the United States or any
county, municipality, or political
subdivision thereof lawfully investing
the same in a federally-insured credit
union in the same state will be
separately insured in the amount of:

(i) Up to $100,000 in the aggregate for
all share draft accounts; and

(ii) Up to $100,000 in the aggregate for
all share certificate and regular share
accounts;

(3) Each official custodian of funds of
the District of Columbia lawfully
investing the same in a federally-
insured credit union in the District of
Columbia will be separately insured in
the amount of:

(i) Up to $100,000 in the aggregate for
all share draft accounts; and

(ii) Up to $100,000 in the aggregate for
all share certificate and regular share
accounts;

(4) Each official custodian of funds of
the Commonwealth of Puerto Rico, the
Panama Canal Zone, or any territory or
possession of the United States, or any
county, municipality, or political
subdivision thereof lawfully investing
the same in a federally-insured credit
union in Puerto Rico, the Panama Canal
Zone, or any such territory or
possession, respectively, will be
separately insured in the amount of:

(i) Up to $100,000 in the aggregate for
all share draft accounts; and

(ii) Up to $100,000 in the aggregate for
all share certificate and regular share
accounts;

(5) Each official custodian of tribal
funds of any Indian tribe (as defined in
section 3(c) of the Indian Financing Act
of 1974) or agency thereof lawfully
investing the same in a federally-
insured credit union will be separately
insured in the amount of:

(i) Up to $100,000 in the aggregate for
all share draft accounts; and

(ii) Up to $100,000 in the aggregate for
all share certificate and regular share
accounts;

(b) Each official custodian referred to
in paragraphs (a)(2), (3), and (4) of this
section lawfully investing such funds in
share accounts in a federally-insured
credit union outside of their respective
jurisdictions shall be separately insured

up to $100,000 in the aggregate for all
such accounts regardless of whether
they are share draft, share certificate or
regular share accounts.

(c) * * * Where an officer, agent or
employee of a public unit has custody
of certain funds which by law or under
a bond indenture are required to be set
aside to discharge a debt owed to the
holders of notes or bonds issued by the
public unit, any investment of such
funds in an account in a federally-
insured credit union will be deemed to
be a share account established by a
trustee of trust funds of which the
noteholders or bondholders are pro rata
beneficiaries, and the beneficial interest
of each noteholder or bondholder in the
share account will be separately insured
up to $100,000.

* * * * *

7. The appendix to part 745 is
amended by:

A. Adding a heading to the
introductory text;

B. Revising the heading of Part A;

C. Revising the heading of Part B and
adding Example 4;

D. Revising the heading of Part C;

E. Revising the heading of Part D;

F. Revising the heading of Part E, the
first introductory paragraph and
Examples 4 through 7, and adding new
Example 9;

G. Revising the heading of Part F; and

H. Revising the heading of Part G and
the second sentence of the seventh
introductory paragraph.

The additions and revisions read as
follows:

Appendix to Part 745—Examples of
Insurance Coverage Afforded Accounts
in Credit Unions Insured by the
National Credit Union Share Insurance
Fund

What Is the Purpose of This Appendix?

* * * * *

A. How Are Single Ownership Accounts
Insured?

* * * * *

B. How Are Revocable Trust Accounts
Insured?
* * * * *

Example 4

Question: Member H invests $200,000 in a
revocable trust account held in connection
with a living trust with his son, S, and his
daughter, D, as named beneficiaries. What is
the insurance coverage?

Answer: Since S and D are children of H,
the owner of the account, the funds would
normally be insured under the rules
governing revocable trust accounts up to
$100,000 as to each beneficiary (§ 745.4(b)).
However, because this account is held in
connection with a living trust whose named

beneficiaries are qualifying beneficiaries
under § 745.4, it must be scrutinized to
determine whether the account complies
with all other provisions of this part and
whether the living trust contains any
defeating contingencies. Assuming there are
no defeating contingencies and that the
account complies with all other requirements
of this part, then it will be treated as any
other revocable trust. In this instance, it will
be insured up to $100,000 as to each
beneficiary (§ 745.4(e)). Assuming that S and
D have equal beneficial interests ($100,000
each), H is fully insured for this account.

C. How Are Accounts Held by Executors or
Administrators Insured?
* * * * *

D. How Are Accounts Held by a Corporation,
Partnership or Unincorporated Association
Insured?

* * * * *

E. How Are Public Unit Accounts Insured?

For insurance purposes, the official
custodian of funds belonging to a public unit,
rather than the public unit itself, is insured
as the account holder. All funds belonging to
a public unit and invested by the same
custodian in a federally-insured credit union
are categorized as either share draft accounts
or share certificate and regular share
accounts. If these accounts are invested in a
federally-insured credit union located in the
jurisdiction from which the official custodian
derives his authority, then the share draft
accounts will be insured separately from the
share certificate and regular share accounts.
Under this circumstance, all share draft
accounts are added together and insured to
the $100,000 maximum and all share
certificate and regular share accounts are also
added together and separately insured up to
the $100,000 maximum. If, however, these
accounts are invested in a federally-insured
credit union located outside of the
jurisdiction from which the official custodian
derives his authority, then insurance
coverage is limited to $100,000 for all
accounts regardless of whether they are share
draft, share certificate or regular share
accounts. If there is more than one official
custodian for the same public unit, the funds
invested by each custodian are separately
insured. If the same person is custodian of
funds for more than one public unit, he is
separately insured with respect to the funds
of each unit held by him in properly
designated accounts.

* * * * *

Example 4

Question: A city treasurer invests city
funds in each of the following accounts:
“General Operating Account,” “School
Transportation Fund,” “Local Maintenance
Fund,” and ‘“Payroll Fund.” Each account is
available to the custodian upon demand. By
administrative direction, the city treasurer
has allocated the funds for the use of and
control by separate departments of the city.
What is the insurance coverage?

Answer: All of the accounts are added
together and insured in the aggregate to
$100,000. Because the allocation of the city’s
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funds is not by statute or ordinance for the
specific use of and control by separate
departments of the city, separate insurance
coverage to the maximum of $100,000 is not
afforded to each account (§§ 745.1(d) and
745.10(a)(2)).

Example 5

Question: A, the custodian of retirement
funds of a military exchange, invests
$1,000,000 in an account in an insured credit
union. The military exchange, a non-
appropriated fund instrumentally of the
United States, is deemed to be a public unit.
The employees of the exchange are the
beneficiaries of the retirement funds but are
not members of the credit union. What is the
insurance coverage?

Answer: Because A invested the funds on
behalf of a public unit, in his capacity as
custodian, those funds qualify for $100,000
share insurance even though A and the
public unit are not within the credit union’s
field of membership. Since the beneficiaries
are neither public units nor members of the
credit union they are not entitled to separate
share insurance. Therefore, $900,000 is
uninsured (§ 745.10(a)(1)).

Example 6

Question: A is the custodian of the
County’s employee retirement funds. He
deposits $1,000,000 in retirement funds in an
account in an insured credit union. The
“beneficiaries” of the retirement fund are not
themselves public units nor are they within
the credit union’s field of membership. What
is the insurance coverage?

Answer: Because A invested the funds on
behalf of a public unit, in his capacity as
custodian, those funds qualify for $100,000
share insurance even though A and the
public unit are not within the credit union’s
field of membership. Since the beneficiaries
are neither public units nor members of the
credit union they are not entitled to separate
share insurance. Therefore, $900,000 is
uninsured (§ 745.10(a)(2)).

Example 7

Question: A county treasurer establishes
the following share draft accounts in an
insured credit union each with $100,000:

“General Operating Fund”

“County Roads Department Fund”

“County Water District Fund”

“County Public Improvement District

Fund”

“County Emergency Fund”
What is the insurance coverage?

Answer: The “County Roads Department,”
“County Water District” and “County Public
Improvement District” accounts would each
be separately insured to $100,000 if the funds
in each such account have been allocated by
law for the exclusive use of a separate county
department or subdivision expressly
authorized by State statute. Funds in the
“General Operating” and “Emergency Fund”
accounts would be added together and
insured in the aggregate to $100,000, if such
funds are for countywide use and not for the
exclusive use of any subdivision or principal
department of the county, expressly
authorized by State statute (§§ 745.1(d) and
745.10(a)(2)).

* * * * *

Example 9

Question: A, an official custodian of funds
of a state of the United States, lawfully
invests $250,000 of state funds in a federally-
insured credit union located in the state from
which he derives his authority as an official
custodian. What is the insurance coverage?

Answer: If A invested the entire $250,000
in a share draft account, then $100,000
would be insured and $150,000 would be
uninsured. If A invested $125,000 in share
draft accounts and another $125,000 in share
certificate and regular share accounts, then A
would be insured for $100,000 for the share
draft accounts and $100,000 for the share
certificate and regular share accounts leaving
$50,000 uninsured (§ 745.10(a)(2)). If A had
invested the $250,000 in a federally-insured
credit union located outside the state from
which he derives his authority as an official
custodian, then $100,000 would be insured
for all accounts regardless of whether they
were share draft, share certificate or regular
share accounts, leaving $150,000 uninsured
(§745.10(b)).

F. How Are Joint Accounts Insured?
* * * * *

G. How Are Trust Accounts and Retirement
Accounts Insured?
* * * * *

* * * Although credit unions may serve as
trustees or custodians for self-directed IRA,
Roth IRA and Keogh accounts, once the
funds in those accounts are taken out of the
credit union, they are no longer insured.

* * * * *

[FR Doc. 00-13510 Filed 5—-31-00; 8:45 am)]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-109-AD; Amendment
39-11751; AD 2000-11-03]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 2000, Mystere-Falcon
900, Falcon 900EX, Fan Jet Falcon,
Mystere-Falcon 50, Mystere-Falcon 20,
and Mystere-Falcon 200 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Dassault Model Falcon
2000, Mystere-Falcon 900, Falcon
900EX, Fan Jet Falcon, Mystere-Falcon
50, Mystere-Falcon 20, and Mystere-
Falcon 200 series airplanes. This action
requires revising the Airplane Flight

Manual to include speed limitations in
the event of failure indications of the
pitch feel system. These limitations are
intended to mitigate severe pitch
oscillations of the airplane.

DATES: Effective June 16, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 16,
2000.

Comments for inclusion in the Rules
Docket must be received on or before
July 3, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
109-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may also be sent
via the Internet using the following
address: 9-anm-iarcomment@faa.gov.
Comments sent via the Internet must
contain ‘“Docket No. 2000-NM—-109—
AD” in the subject line and need not be
submitted in triplicate.

The service information referenced in
this AD may be obtained from Dassault
Falcon Jet, P.O. Box 2000, South
Hackensack, New Jersey 07606. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT.:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Generale de 1’Aviation Civile
(DGACQC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on all Dassault Model Mystere-
Falcon 900, Falcon 900EX, Fan Jet
Falcon, Mystere-Falcon 50, Mystere-
Falcon 20, and Mystere-Falcon 200
series airplanes. The DGAC advises that
two Mystere-Falcon 900 series airplanes
have experienced severe pitch
oscillations during descent.

The exact cause of the pitch
oscillation is unknown at this time, and
is still under investigation. However, in
one case, it was considered that failure
of the pitch feel system may have
contributed to the severity of the pitch
oscillations. Since this system is similar
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in design to that of Dassault Model
Falcon 2000, Falcon 900EX, Fan Jet
Falcon, Mystere-Falcon 50, Mystere-
Falcon 20, and Mystere-Falcon 200
series airplanes, these airplanes may be
subject to the same unsafe condition
revealed on the Mystere-Falcon 900
series airplanes.

Explanation of Relevant Service
Information

Dassault Aviation has issued the
following Airplane Flight Manual
(AFM) Temporary Revisions and
Temporary Changes:

» Temporary Revision 19, DTM589/
590/591/592, Temporary Revision 19
DTM592, and Temporary Revision 11,
DTM918, each dated October 27, 1999
(for Model Fan Jet Falcon series
airplanes.)

* Temporary Change 20, DTM30528,
dated October 27, 1999 (for Model
Mystere-Falcon 20 series airplanes.)

e Temporary Change 29, DTM308A,
dated October 27, 1999 (for Model
Mystere-Falcon 200 series airplanes.)

e Temporary Change 50, DTM813,
dated October 27, 1999 (for Model
Mystere-Falcon 50 series airplanes.)

e Temporary Change 49, FM813EX,
dated October 27, 1999 (for Model
Mystere-Falcon 50EX series airplanes.)

* Temporary Change 80, DTM20103,
and Temporary Change 4, FM900C, each
dated October 27, 1999 (for Model
Mystere-Falcon 900 series airplanes.)

* Temporary Change 46, DTM561,
dated October 27, 1999 (for Model
Falcon 900EX.)

Procedures described in the
Temporary Revisions and Temporary
Changes provide instructions to reduce
the airspeed to 260 knots indicated
airspeed or 0.76 mach indicated if the
pitch feel system light (i.e., PITCH, AQ
PITCH, AQ ROLL, PITCH FEEL, or Q
UNIT) is illuminated. The DGAC
classified these temporary revisions and
temporary changes as mandatory and
issued French airworthiness directives
1999-464-029(B), dated November 17,
1999, as revised by Erratum, dated
December 15, 1999 (for Model Mystere-
Falcon 50, Mystere-Falcon 900, and
Falcon 900EX series airplanes); and
1999-467-026(B), dated November 17,
1999, as revised by Erratum, dated
December 15, 1999 (for Model Fan Jet
Falcon, Mystere-Falcon 20, and
Mystere-Falcon 200 series airplanes); in
order to assure the continued
airworthiness of these airplanes in
France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United

States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
provide the flight crew with speed
limitations in the event of failure
indications of the pitch feel system.
These limitations are intended to
mitigate severe pitch oscillations of the
airplane. The actions are required to be
accomplished in accordance with the
AFM Temporary Revisions and
Temporary Changes described
previously, except as discussed below.

Explanation of Applicability

Operators should note that the
applicability of this AD includes all
Model Falcon 2000 series airplanes,
whereas this airplane model is not
included in the previously identified
French airworthiness directives. Since
Model Falcon 2000 series airplanes are
similar in design to those airplanes
identified in the French airworthiness
directives, the FAA has determined that
Model Falcon 2000 series airplanes may
be subject to the same unsafe condition
and, therefore, must be included in the
applicability of this AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are

invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-109-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action”” under Executive
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Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-11-03 Dassault Aviation:
Amendment 39-11751. Docket 2000—
NM-109-AD.

Applicability: All Model Falcon 2000,
Mystere-Falcon 900, Falcon 900EX, Fan Jet
Falcon, Mystere-Falcon 50, Mystere-Falcon
20, and Mystere-Falcon 200 series airplanes;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To provide the flight crew with speed
limitations, which are intended to mitigate
severe pitch ocillations in the event of failure
indications of the pitch feel system,
accomplish the following:

Airplane Flight Manual (AFM) Revision

(a) Within 7 days after the effective date of
this AD, revise the Limitations Section and
Abnormal Procedures Section of the FAA-
approved AFM, in accordance with
paragraph (a)(1), (a)(2), (a)(3), (a)(4), (a)(5),
(a)(6), (a)(7), or (a)(8), as applicable, of this
AD.

(1) For Model Fan Jet Falcon series
airplanes: Insert Dassault Aviation
Temporary Revision 19, DTM589/590/591/
592, Temporary Revision 19, DTM592, and
Dassault Aviation Temporary Revision 11,
DTM918, each dated October 27, 1999, into
the AFM.

(2) For Model Mystere-Falcon 20 series
airplanes: Insert Dassault Aviation

Temporary Change 20, DTM30528, dated
October 27, 1999, into the AFM.

(3) For Model Mystere-Falcon 200 series
airplanes: Insert Dassault Aviation
Temporary Change 29, DTM308A, dated
October 27, 1999, into the AFM.

(4) For Model Mystere-Falcon 50 series
airplanes: Insert Dassault Aviation
Temporary Change 50, DTM813, dated
October 27, 1999, into the AFM.

(5) For Model Mystere-Falcon 50EX series
airplanes: Insert Dassault Aviation
Temporary Change 49, FM813EX, dated
October 27, 1999, into the AFM.

(6) For Model Mystere-Falcon 900 series
airplanes: Insert Dassault Aviation
Temporary Change 80, DTM20103, and
Temporary Change 4, FM900C, each dated
October 27, 1999, into the AFM.

(7) For Model Falcon 900EX series
airplanes: Insert Dassault Aviation
Temporary Change 46, DTM561, dated
October 27, 1999, into the AFM.

(8) For Model Falcon 2000 series airplanes:
Insert the following statement into the AFM.
This may also be accomplished by inserting
a copy of this AD into the AFM.

“If the PITCH FEEL warning light is on,
reduce the airspeed to 260 KIAS or MI
0.76 max.”

Note 1: When the Temporary Changes and
Temporary Revisions specified in paragraph
(a) of this AD have been incorporated into the
general revisions of the AFM, the general
revisions may be inserted into the AFM,
provided that the information contained in
the general revisions is identical to that
specified in the Temporary Changes and
Temporary Revisions.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) Except as provided by paragraph (a)(8)
of this AD, the Airplane Flight Manual
revisions shall be done in accordance with
Dassault Aviation Temporary Revision 19,
DTM589/590/591/592, dated October 27,
1999; Dassault Aviation Temporary Revision
19, DTM592, dated October 27, 1999;
Dassault Aviation Temporary Revision 11,
DTM918, dated October 27, 1999; Dassault

Aviation Temporary Change 20, DTM30528,
dated October 27, 1999; Dassault Aviation
Temporary Change 29, DTM308A, dated
October 27, 1999; Dassault Aviation
Temporary Change 50, DTM813, dated
October 27, 1999; Dassault Aviation
Temporary Change 49, FM813EX, dated
October 27, 1999; Dassault Aviation
Temporary Change 80, DTM20103, dated
October 27, 1999; Dassault Aviation
Temporary Change 4, FM900C, dated October
27,1999; and Dassault Aviation Temporary
Change 46, DTM561, dated October 27, 1999;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 1999—
464—029(B), dated November 17, 1999, as
revised by Erratum, dated December 15,
1999; and 1999-467-026(B), dated November
17,1999, as revised by Erratum, dated
December 15, 1999.

(e) This amendment becomes effective on
June 16, 2000.

Issued in Renton, Washington, on May 22,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13330 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-316—-AD; Amendment
39-11754; AD 2000-11-06]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 767
series airplanes. This AD requires
repetitive inspections to detect
discrepancies of the wiring and
surrounding Teflon sleeves of the fuel
tank boost pumps and override/jettison
pumps; replacement of the sleeves with
new sleeves, for certain airplanes; and
repair or replacement of the wiring and
sleeves with new parts, as necessary.
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This amendment is prompted by reports
of chafing of Teflon sleeves that
surround and protect electrical wires
inside conduits installed in the fuel
tanks. The actions specified by this AD
are intended to ensure adequate
protection to the fuel pump wire
insulation. Such chafing of the wire
insulation could eventually result in
exposure of electrical conductor, permit
arcing from the wire to the conduit, and
create a potential for a fuel tank fire or
explosion.

DATES: Effective July 6, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 6, 2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Holly Thorson, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1357;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Boeing Model
767 series airplanes was published in
the Federal Register on November 15,
1999 (64 FR 61798). That action
proposed to require repetitive
inspections to detect discrepancies of
the wiring and surrounding Teflon
sleeves of the fuel tank boost pumps and
override/jettison pumps; replacement of
the sleeves with new sleeves, for certain
airplanes; and repair or replacement of
the wiring and sleeves with new parts,
as necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Credit for Inspections Accomplished
Previously

One commenter requests that the FAA
revise the proposed rule to clarify that
airplanes inspected prior to the effective
date of this AD in accordance with
Boeing Service Bulletin 767-28A0053,
Revision 1, dated April 1, 1999, do not
have to be inspected again until 60,000
flight hours or 30,000 flight cycles after
the last inspection, whichever occurs
first. The commenter states that there is
no mechanism in the notice of proposed
rulemaking (NPRM) to provide credit for
inspections accomplished previously.

The FAA concurs with the intent of
the commenter’s request. Airplanes that
have been inspected prior to the
effective date of this AD in accordance
with the referenced service bulletin
should be inspected next according to
the repetitive interval (60,000 flight
hours or 30,000 flight cycles after the
most recent inspection, whichever
occurs first) specified in this AD.
However, credit for applicable actions
accomplished prior to the effective date
of an AD is always provided by means
of the statement in the body of the AD,
“Compliance: Required as indicated,
unless accomplished previously.”
Therefore, no change to the final rule is
necessary in this regard.

Revise Reporting Requirement

One commenter requests that the FAA
revise paragraph (e) of the proposed rule
to eliminate the requirement to include,
in any report of positive inspection
findings, ““a statement indicating
whether any wire has ever been
removed and inspected during
maintenance, along with the date (if
known) of any such inspection.”” The
commenter states that it would be
“virtually impossible”” to meet this
requirement, and only a review of
maintenance records would show if a
wire was inspected. Further, the
commenter states that, because
operators are only required to retain
maintenance records for one year, a
review of maintenance records would
only show whether such an inspection
was completed within the past year.

The FAA concurs with the
commenter’s request to revise the
reporting requirement of this AD. As the
commenter states, a review of
maintenance records would be the most
effective method for determining if
wiring of the fuel tank boost pumps had
previously been removed and inspected.
The FAA also acknowledges that an
operator may not have maintenance
records extending back for more than
one year for its airplanes. Therefore, the
subject statement in paragraph (e) of this

AD has been revised to specify that the
report of positive inspection findings
should include, “a statement indicating,
if known, whether any wire has ever
been removed and inspected during
maintenance, along with the date (if
known) of any such inspection.”
However, the FAA expects that any
available maintenance records will be
thoroughly reviewed to determine if
boost pump wiring has been removed
and inspected previously.

Correct Typographical Error

One commenter requests that the
proposed rule be revised to correct a
typographical error. The commenter
points out that “NOTE 1" of the NPRM
refers to paragraph (e), but should refer
to paragraph (f). The FAA concurs with
the commenter’s request, and “NOTE 1”
of this final rule has been revised
accordingly.

Consider Actions Accomplished in
Accordance With AD 98-10-10

One commenter requests that the
proposed rule be revised to exclude
Model 767 series airplanes on which
wiring and Teflon sleeving were
replaced in accordance with the
requirements of AD 98—10-10,
amendment 39-10522 (63 FR 26063,
July 13, 1998), provided that lacing ties
were not installed on the outside of the
sleeving (except at sleeve ends). The
commenter points out that AD 98—10-10
requires a one-time visual inspection to
confirm installation of Teflon sleeves
over the electrical wires to the fuel tank
boost pumps installed inside conduits
in the main and center wing tanks of
certain Boeing Model 767 series
airplanes. The commenter states that it
accomplished the inspection required
by that AD on its entire fleet of Model
767 series airplanes and installed new
wiring and Teflon sleeving through the
conduits to the boost pumps in all
locations. The commenter notes that it
detected no damage during examination
of the removed wiring.

The FAA partially concurs with the
commenter’s request. The FAA concurs
with the commenter’s summary of the
requirements of AD 98-10-10 with
respect to Model 767 series airplanes.
However, this AD requires actions that
differ from those required by AD 98-10—
10. While AD 98-10-10 confirms the
installation of the Teflon sleeves and
requires additional inspections to detect
chafing of wiring on airplanes on which
Teflon sleeves are found to be missing,
this AD requires inspection of the
Teflon sleeves over the fuel pump wires
to detect and correct damage or
installation discrepancies. Therefore,
the FAA finds that it would be
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inappropriate to reference AD 98-10-10
in establishing compliance with this
AD. However, as provided in paragraph
(f) of this AD, the commenter may
request approval of actions
accomplished in accordance with the
requirements of AD 98—10-10 as an
alternative method of compliance for
the actions required by this AD. No
change to the final rule is necessary in
this regard.

Extend Inspection Compliance Time for
Certain Airplanes

One commenter requests that the FAA
revise the proposed rule to extend the
initial compliance threshold for the
inspection of Model 767 series airplanes
having line numbers 721 and
subsequent. The commenter states that
the intent of Boeing Service Bulletin
767—28A0053, Revision 1 (which was
referenced in the proposed rule as the
appropriate source of service
information for the proposed actions),
has been incorporated during
production on airplanes having line
numbers 721 and subsequent, and any
discrepancies (e.g., splices, cuts, splits,
holes, worn areas, and lacing ties
installed on the outside) of the Teflon
sleeves surrounding the wiring of the
fuel boost pumps and override/jettison
pumps have been corrected.

The FAA concurs with the intent of
the commenter’s request. However, the
manufacturer has been unable to verify
that all of the actions recommended in
Boeing Service Bulletin 767-28A0053,
Revision 1, were accomplished during
production on Model 767 series
airplanes having line numbers 721 and
higher. The FAA finds that it would be
inappropriate to delay the issuance of
this AD for identification of the line
numbers on which the intent of the
service bulletin was accomplished
during production. However, as
provided in paragraph (f) of this AD,
once the correct line numbers have been
identified, the commenter may request
approval of actions accomplished
during production as an alternative
method of compliance for the actions
required by this AD. No change to the
final rule is necessary in this regard.

Revise Discussion Section Language

One commenter, the manufacturer,
requests that the proposed rule be
revised to remove the word
“significant”” from the following
sentence in the “Discussion” section of
the NPRM: “The inspections revealed
significant chafing through the Teflon
sleeves that enclose wire bundles inside
the conduits located in the fuel tanks.”
The commenter states that it has
reviewed inspection results received

from operators of Boeing Model 767
series airplanes, and the results show
that no chafing through both layers of
the Teflon sleeves or of the wiring
inside the Teflon sleeves has been
found.

The FAA does not concur with the
commenter’s request to not refer to the
degree of chafing as “‘significant.” As
stated previously, the FAA has issued
AD 98-10-10, which requires a one-
time visual inspection to confirm
installation of Teflon sleeves over the
electrical wires to the boost pumps
installed inside conduits in the main
and center wing tanks of certain Boeing
Model 767 series airplanes. A review of
the data from inspections accomplished
in accordance with that AD revealed
three instances of chafing through both
layers of Teflon sleeves. Therefore, the
FAA does consider chafing through the
Teflon sleeves to be significant.
However, the section of the proposal to
which the commenter refers is not
restated in this final rule; thus, no
change to the final rule is necessary in
this regard.

Credit for Inspections Accomplished
Using Validation Service Bulletin

One commenter requests that the FAA
revise paragraph (a) of the proposed rule
to specify a compliance time of 36
months after the effective date of this
AD for airplanes inspected previously in
accordance with Boeing Service Bulletin
767—28A0053 ‘‘Preliminary.” The
commenter states that the FAA should
not require airplanes on which the
proposed actions were accomplished in
accordance with the preliminary service
bulletin to be inspected again within 18
months after the effective date of this
AD. The commenter asserts that Teflon
sleeves inspected previously will not be
worn within 18 months.

The FAA concludes that the
“preliminary” service bulletin to which
the commenter refers is the validation
copy of Boeing Alert Service Bulletin
767—28A0053, dated May 21, 1998. The
FAA does not concur with the
commenter’s request to provide credit
for inspections accomplished in
accordance with the validation copy of
the service bulletin. The FAA finds that
the validation copy did not provide
instructions for inspecting or replacing
the Teflon sleeves. Also, because the
validation copy of the service bulletin
was effective for only a small number of
airplanes, the FAA finds that it would
be inappropriate to complicate this AD
by including specific instructions for
airplanes inspected in accordance with
that issue of the service bulletin.
However, as provided in paragraph (f) of
this AD, the commenter may request

approval of inspections accomplished in
accordance with the validation copy of
the service bulletin as an alternative
method of compliance with this AD. No
change to the final rule is necessary in
this regard.

Exempt Airplanes With Deactivated
Center Fuel Tank

One commenter requests that the FAA
revise the proposed rule to state that
airplanes on which the center fuel tank
is deactivated are not subject to the
inspections specified in the proposed
AD. The commenter states that it
operates several Boeing Model 767
series airplanes on which the center fuel
tank has been deactivated in accordance
with certain Boeing service bulletins.
The commenter states that the airplanes
are configured with the override/jettison
pumps’ motor winding circuits opened
at the P36 and P37 panels, and, with no
power available to these wires, the
possibility of arcing is eliminated. The
commenter also requests that, if the
FAA does not revise the proposed rule
to exempt airplanes with the center fuel
tank deactivated, paragraph (d) of the
proposed rule be revised to state that, if
the center fuel tank is deactivated, the
test of the override fuel pumps must be
accomplished prior to reactivation of
the center fuel tank (rather than prior to
further flight).

The FAA does not concur with the
commenter’s request to revise this AD to
accommodate airplanes on which the
center fuel tank is deactivated. The FAA
acknowledges that it may not be
necessary for operators to perform
initial or repetitive inspections of the
override/jettison fuel pump wiring on
airplanes with deactivated center fuel
tanks. However, as stated in NOTE 1 of
the proposed rule (as well as the final
rule), for airplanes that have been
modified, altered, or repaired so that the
performance of the requirements of the
proposed rule is affected, the operator
must request approval for an alternative
method of compliance in accordance
with paragraph (f) of this AD. No change
to the final rule is necessary in this
regard.

Explanation of Change in Service
Bulletin Reference

In the NPRM, the FAA referred to
Boeing Service Bulletin 767-28A0053,
Revision 1, as an ‘“‘alert” service
bulletin. However, while the original
issue of the service bulletin was
considered an ‘““‘alert” service bulletin,
Revision 1 is not. Therefore, this final
rule has been revised to remove the
word ““alert” from the service bulletin
references throughout the AD.
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Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 716
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
253 airplanes of U.S. registry will be
affected by this AD. It will take
approximately 5 work hours per
airplane (for airplanes with jettison
pumps) or 3 work hours per airplane
(for airplanes without jettison pumps) to
accomplish the required inspection/
replacement, at an average labor rate of
$60 per work hour. Parts, if required,
will cost $336 for the sleeve
replacement required by this AD. Based
on these figures, the cost impact of this
AD on U.S. operators is estimated to be
$636 or $516 per airplane, if required to
accomplish the replacement action; and
$300 or $180 per airplane, per
inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-11-06 Boeing: Amendment 39-11754.
Docket 98-NM-316—AD.

Applicability: All Model 767 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent exposure of electrical
conductor, which could permit arcing from
the wire to the conduit and create a potential
for a fuel tank fire or explosion, accomplish
the following:

Inspections

(a) Perform a detailed visual inspection to
detect discrepancies—including the presence
of splices, cuts, splits, holes, worn areas, and
lacing ties installed on the outside of the
sleeves (except at the sleeve ends)—of the
Teflon sleeves surrounding the wiring of the
fuel tank boost pumps and override/jettison
pumps, at the earlier of the times specified
in paragraphs (a)(1) and (a)(2) of this AD, in
accordance with Boeing Service Bulletin
767—-28A0053, Revision 1, dated April 1,
1999. Repeat the inspection thereafter at
intervals not to exceed 60,000 flight hours or
30,000 flight cycles, whichever occurs first.

(1) Prior to the accumulation of 50,000
total flight hours, or within 90 days after the
effective date of this AD, whichever occurs
later.

(2) Within 18 months after the effective
date of this AD.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

Corrective Actions

(b) If any discrepancy is detected during
any inspection required by paragraph (a) of
this AD: Prior to further flight, remove the
Teflon sleeves and perform a detailed visual
inspection to detect damage of the wiring, in
accordance with paragraph D. of the
Accomplishment Instructions of Boeing
Service Bulletin 767—28A0053, Revision 1,
dated April 1, 1999.

(1) If no damage to the wiring is detected,
prior to further flight, install new Teflon
sleeves in accordance with the service
bulletin.

(2) If any damage to the wiring is detected,
prior to further flight, accomplish the
requirements of paragraph (c) of this AD.

(c) If any damage to the wiring is detected
during any inspection required by paragraph
(b) of this AD: Prior to further flight, perform
a detailed visual inspection to determine if
the wiring damage was caused by arcing, in
accordance with paragraph D. of the
Accomplishment Instructions of Boeing
Service Bulletin 767-28A0053, Revision 1,
dated April 1, 1999.

(1) If the wire damage was not caused by
arcing: Prior to further flight, repair any
damaged wires or replace the wires with new
or serviceable wires, as applicable, and
install new Teflon sleeves; in accordance
with the service bulletin.

(2) If any damage caused by arcing is
found: Prior to further flight, perform an
inspection for signs of fuel inside the conduit
or on the wires, in accordance with the
service bulletin.

(i) If no sign of fuel is found, accomplish
the actions specified by paragraphs
(c)(2)(H)(A), (€)(2)[H)(B), (c)(2)H)(C), and
(c)(2)(i)(D) of this AD.

(A) Prior to further flight, repair the wires
or replace the wires with new or serviceable
wires, as applicable, in accordance with the
service bulletin.

(B) Prior to further flight, install new
Teflon sleeves, in accordance with the
service bulletin.

(C) Repeat the inspection for signs of fuel
inside the conduit thereafter at intervals not
to exceed 500 flight hours, until the
requirements of paragraph (c)(2)(i)(D) of this
AD have been accomplished. If any fuel is
found inside the conduit during any
inspection required by this paragraph, prior
to further flight, replace the conduit with a
new or serviceable conduit in accordance
with the service bulletin. Thereafter, repeat
the inspection specified in paragraph (a) of
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this AD at intervals not to exceed 60,000
flight hours or 30,000 flight cycles,
whichever occurs first.

(D) Within 6,000 flight hours or 18 months
after the initial fuel inspection specified by
paragraph (c)(2) of this AD, whichever occurs
first, replace the conduit with a new or
serviceable conduit, in accordance with the
service bulletin. Such conduit replacement
constitutes terminating action for the
repetitive fuel inspections required by
paragraph (c)(2)(i)(C) of this AD.

(ii) If any fuel is found in the conduit or
on any wire: Prior to further flight, replace
the conduit with a new or serviceable
conduit, replace damaged wires with new or
serviceable wires, and install new Teflon
sleeves; in accordance with the service
bulletin. Thereafter, repeat the inspection
specified in paragraph (a) of this AD at
intervals not to exceed 60,000 flight hours or
30,000 flight cycles, whichever occurs first.

Pump Retest

(d) For any wire bundle removed and
reinstalled during any inspection required by
this AD: Prior to further flight after such
reinstallation, retest the fuel pump in
accordance with paragraph G., H., L., or J., as
applicable, of the Accomplishment
Instructions, of Boeing Service Bulletin 767—
28A0053, Revision 1, dated April 1, 1999.

Reporting Requirement

(e) Submit a report of positive inspection
findings (findings of discrepancies only),
along with any damaged wiring and sleeves,
to the Seattle Manufacturing Inspection
District Office (MIDO), 2500 East Valley
Road, Suite G-2, Renton, Washington 98055—
4056; fax (425) 227-1159; at the applicable
time specified in paragraph (e)(1) or (e)(2) of
this AD. The report must include the airplane
serial number; the number of total flight
hours and flight cycles on the airplane; the
location of the electrical cable on the
airplane; and a statement indicating, if
known, whether any wire has ever been
removed and inspected during maintenance,
along with the date (if known) of any such
inspection. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(1) For airplanes on which the initial
inspection required by paragraph (a) of this
AD is accomplished after the effective date of
this AD: Submit the report within 10 days
after performing the initial inspection.

(2) For airplanes on which the initial
inspection required by paragraph (a) of this
AD has been accomplished prior to the
effective date of this AD: Submit the report
for the initial inspection within 10 days after
the effective date of this AD.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an

appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(h) The actions shall be done in accordance
with Boeing Service Bulletin 767-28A0053,
Revision 1, dated April 1, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(i) This amendment becomes effective on
July 6, 2000.

Issued in Renton, Washington, on May 23,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13449 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-30-AD; Amendment
39-11755; AD 2000-11-07]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200, —300, and —400 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747—
200, —300, and —400 series airplanes,
that currently requires repetitive high
frequency eddy current (HFEC)
inspections to detect cracking of the
front spar web of the center section of
the wing, and repair, if necessary. This
amendment requires that the existing
inspection be accomplished at a

reduced threshold, and adds a
requirement that the existing HFEC
inspection be accomplished on repaired
areas. This amendment is prompted by
reports of cracking in repaired areas of
the front spar web and cracking of the
front spar web on an airplane that had
accumulated fewer flight cycles than the
inspection threshold of the existing AD.
The actions specified by this AD are
intended to prevent the leakage of fuel
into the forward cargo bay, as a result

of fatigue cracking in the front spar web,
which could result in a potential fire

hazard.

DATES: Effective July 6, 2000.

The incorporation by reference of
Boeing Service Bulletin 747-57A2298,
Revision 2, dated October 2, 1997, and
Boeing Alert Service Bulletin 747—
57A2298, Revision 3, dated January 7,
1999, as listed in the regulations, is
approved by the Director of the Federal
Register as of July 6, 2000.

The incorporation by reference of
Boeing Alert Service Bulletin 747—
57A2298, Revision 1, dated September
12, 1996, as listed in the regulations,
was approved previously by the Director
of the Federal Register as of April 2,
1997 (62 FR 8613, February 26, 1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tamara Anderson, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-2771;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-05-01,
amendment 39-9945 (62 FR 8613,
February 26, 1997), which is applicable
to certain Boeing Model 747-200, —300,
and —400 series airplanes, was
published in the Federal Register on
December 21, 1999 (64 FR 71336). The
action proposed to require that the
repetitive high frequency eddy current
(HFEC) inspections to detect cracking of
the front spar web of the center section
of the wing required by the existing AD
be accomplished at a reduced threshold.
The action also proposed to require that
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the HFEC inspection be accomplished
on repaired areas.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request To Reference Additional
Source of Service Information

One commenter requests that the FAA
revise paragraph (b) of the proposed rule
to allow the HFEC inspection described
in that paragraph to be accomplished in
accordance with Boeing Alert Service
Bulletin 747-57A2298, Revision 1,
dated September 12, 1996. [The
proposed rule references Boeing Service
Bulletin 747-57A2298, Revision 2,
dated October 2, 1997, and Revision 3,
dated January 7, 1999, as appropriate
sources of service information for
accomplishment of the actions required
by paragraph (b).] The commenter states
that the inspection method to detect
cracking of the forward side of the front
spar web in Revision 1 of the alert
service bulletin is identical to the
method described in Revisions 2 and 3.
The commenter also states that
operators who have accomplished the
HFEC inspection in accordance with
paragraph (a)(1) of AD 97-05-01 [which
is restated as paragraph (a)(1) of this
AD] should be given credit for
performing the inspection. To this end,
the commenter requests that the
compliance time of paragraph (b) of this
AD be revised from “Prior to
accumulation of 12,000 total landings,
or within 12 months after the effective
date of this AD, whichever occurs
later,” to incorporate an option for the
inspection to be accomplished “within
1,400 landings after the previous HFEC
inspection.”

The FAA partially concurs with the
commenter’s request. Although the
inspection method is identical in
Revisions 1, 2, and 3 of the service
bulletin, as explained in the preamble of
the proposed rule, Revisions 2 and 3 of
the service bulletin describe an
inspection of the aft side of the front
spar web for areas where a repair is
located on the forward side. For this
reason, paragraph (b) of the proposed
rule requires inspection in accordance
with Revision 2 or 3 of the service
bulletin. However, because the
inspection is the same for airplanes
without repairs in the area of the
inspection, the FAA finds that

inspections accomplished prior to the
effective date of this AD in accordance
with Revision 1 of the alert service
bulletin are acceptable for compliance
with the initial inspection required by
paragraph (b) of this AD, provided that
the airplane does not have a repair
installed in the inspection area. A new
“Note 2” has been added to this final
rule accordingly. However, the FAA has
determined that the accomplishment
instructions in Revisions 2 and 3 of the
service bulletin are clearer than those in
Revision 1 of the alert service bulletin;
therefore, inspections in accordance
with paragraph (b) of this AD
accomplished after the effective date of
this AD are required to be accomplished
in accordance with Revision 2 or 3 of
the service bulletin.

With regard to the commenter’s
request to revise the compliance time
for the actions required by paragraph (b)
of this AD, the FAA finds that no
change to the final rule is required
beyond the inclusion of the new “Note
2,” as described above. Credit is always
given for actions accomplished prior to
the effective date of an AD by means of
the phrase, “Compliance: Required as
indicated, unless accomplished
previously.”

Request To Revise Cost Impact
Information

One commenter requests that the FAA
revise the estimated number of work
hours stated in the cost impact section
of the preamble of the proposed rule
from 8 work hours to 48 work hours per
airplane. The commenter points out that
the manufacturer estimates 48 work
hours per airplane in Boeing Alert
Service Bulletin 747-57A2298, Revision
3, dated January 7, 1999. The
commenter states that, based on its
experience, the proposed actions take
approximately 48 work hours.

The FAA does not concur with the
commenter’s request. The estimate of 48
work hours given in the service bulletin
includes time for gaining access and
closing up. The cost analysis in AD
rulemaking actions, however, typically
does not include incidental costs, such
as the time required to gain access and
close up, planning time, or time
necessitated by other administrative
actions. Because incidental costs may
vary significantly from operator to
operator, they are almost impossible to
calculate. The number of work hours
necessary to accomplish the required
actions, specified as 8 in the cost impact
information in the proposal and restated
below, represents the time necessary to
perform only the actions actually
required by this AD (that is, the

inspection). No change to the final rule
is necessary in this regard.

Request To Clarify ‘“Terminating
Action” Statement in Paragraph (b)

One commenter, the airplane
manufacturer, states that one operator
was confused by the statement in
paragraph (b) of the proposed rule that,
“Accomplishment of the HFEC
inspection constitutes terminating
action for the repetitive inspection
requirements of paragraph (a) of this
AD.” The operator was confused
because paragraph (a) of the proposed
rule specifies repetitive inspections at
intervals not to exceed 1,400 landings.
The operator found these statements
contradictory.

The commenter makes no specific
request for a change to the proposed
rule. The FAA infers that the operator
to whom the commenter refers does not
understand the meaning of “‘terminating
action.” Paragraph (a) of this AD states
that the inspection in that paragraph is
to be performed ““at the time specified
in paragraph (a)(1) or (a)(2) of this AD,

* * * until accomplishment of the
requirements of paragraph (b) of this
AD.” As stated previously, paragraph (b)
of this AD states that “Accomplishment
of the HFEC inspection constitutes
terminating action for the repetitive
inspection requirements of paragraph (a)
of this AD.” Once the initial inspection
in accordance with paragraph (b) of this
Ad has been accomplished, the
repetitive inspections in paragraph (a) of
this Ad are no longer necessary and
need not be accomplished. The
repetitive inspections specified in
paragraph (b) of this AD must be
accomplished at intervals not to exceed
1,400 landings (as stated in that
paragraph). The FAA finds that no
further clarification is necessary, and no
change to the final rule is necessary in
this regard.

Request To Revise AD Referencing
Supplemental Structural Inspection
Items

One commenter requests that the FAA
revise AD 94-15-18, amendment 39—
8989 (59 FR 41233, August 11, 1994), to
exclude Supplemental Structural
Inspection Document (SSID) Items W—
3A and W-3B on SSID-candidate
airplanes that are included in the
effectivity listing of Boeing Service
Bulletin 747-57A2298. The commenter
states that the SSID inspections allow
detailed visual and surveillance
inspections of the front spar web at “D”’-
check intervals using sampling
methods. This AD requires HFEC
inspections of the front spar web at
intervals not to exceed 1,400 landings
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for all airplanes included in the
applicability of this AD.

The FAA does not concur with the
commenter’s request. The commenter’s
request is not relevant to this proposed
rule. In the future, should the FAA
consider further rulemaking to revise
AD 94-15-18, the issue raised by the
commenter would be appropriate to
address. No change to the final rule is
necessary in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 485 Model
747-200, =300, and —400 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
105 airplanes of U.S. registry will be
affected by this AD.

The inspections that are currently
required by AD 97-05-01 and retained
in this AD, take approximately 8 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions on U.S.
operators is estimated to be $50,400, or
$480 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9945 (62 FR
8613, February 26, 1997), and by adding
a new airworthiness directive (AD),
amendment 39-11755, to read as
follows:

2000-11-07 Boeing: Amendment 39-11755.
Docket 99—-NM—-30-AD. Supersedes AD
97—-05-01, Amendment 39-9945.

Applicability: Model 747-200, —300, and
—400 series airplanes; up to and including
line number 744; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the leakage of fuel into the
forward cargo bay, as a result of fatigue
cracking in the front spar web, which could
result in a potential fire hazard, accomplish
the following:

Restatement of Requirement of AD 97-05-01

Repetitive Inspections

(a) Perform a high frequency eddy current
(HFEC) inspection to detect cracking of the
front spar web of the center section of the

wing, in accordance with Boeing Alert
Service Bulletin 747-57A2298, Revision 1,
dated September 12, 1996; Boeing Service
Bulletin 747-57A2298, Revision 2, dated
October 2, 1997; or Boeing Alert Service
Bulletin 747-57A2298, Revision 3, dated
January 7, 1999; at the time specified in
paragraph (a)(1) or (a)(2) of this AD, as
applicable, until accomplishment of the
requirements of paragraph (b) of this AD.

(1) For airplanes that have accumulated
12,000 to 17,999 total landings as of April 2,
1997 (the effective date of AD 97-05-01,
amendment 39—9945): Perform the initial
inspection within 12 months after April 2,
1997, unless previously accomplished within
the last 12 months prior to April 2, 1997.
Perform this inspection again prior to the
accumulation of 18,000 total landings or
within 1,400 landings, whichever occurs
later; after accomplishing the initial
inspection, and thereafter at intervals not to
exceed 1,400 landings.

(2) For all other airplanes: Perform the
initial inspection prior to the accumulation
of 18,000 total landings or within 12 months
after April 2, 1997, whichever occurs later.
Repeat this inspection thereafter at intervals
not to exceed 1,400 landings.

New Requirements of This AD

Repetitive Inspections

(b) Prior to accumulation of 12,000 total
landings, or within 12 months after the
effective date of this AD, whichever occurs
later, perform an HFEC inspection to detect
cracking of the front spar web of the center
section of the wing, in accordance with
Boeing Service Bulletin 747-57A2298,
Revision 2, dated October 2, 1997; or Boeing
Alert Service Bulletin 747-57A2298,
Revision 3, dated January 7, 1999. Repeat the
HFEC inspection thereafter at intervals not to
exceed 1,400 landings. Accomplishment of
the HFEC inspection constitutes terminating
action for the repetitive inspection
requirements of paragraph (a) of this AD.

Note 2: Inspections accomplished prior to
the effective date of this AD in accordance
with Boeing Alert Service Bulletin 747—
57A2298, Revision 1, dated September 12,
1996, are acceptable for compliance with the
initial inspection required by paragraph (b) of
this AD, provided that the airplane does not
have a repair installed in the inspection area.

Repair

(c) If any cracking is detected during any
inspection required by paragraph (a) or (b) of
this AD, prior to further flight, confirm the
cracking with secondary procedures in
accordance with Boeing Service Bulletin
747-57A2298, Revision 2, dated October 2,
1997, or Boeing Alert Service Bulletin 747—
57A2298, Revision 3, dated January 7, 1999.
Thereafter repeat the HFEC inspection
required by paragraph (a) or (b) of this AD
at intervals not to exceed 1,400 landings.

(1) If any vertical crack is found that is less
than 10 inches in length and has not
extended in a diagonal direction, prior to
further flight, repair in accordance with the
service bulletin.

(2) If any vertical crack is found that is 10
inches or greater in length; or if any crack is
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found that has extended in a diagonal
direction (regardless of the length); or if any
crack is found that would affect an existing
repair, prior to further flight, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate;
or in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Designated Engineering
Representative who has been authorized by
the FAA to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (c)(2)
of this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 747-57A2298, Revision 1, dated
September 12, 1996; Boeing Service Bulletin
747-57A2298, Revision 2, dated October 2,
1997; or Boeing Alert Service Bulletin 747—
57A2298, Revision 3, dated January 7, 1999;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

(1) The incorporation by reference of
Boeing Service Bulletin 747-57A2298,
Revision 2, dated October 2, 1997; and
Boeing Alert Service Bulletin 747-57A2298,
Revision 3, dated January 7, 1999; is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 747-57A2298,
Revision 1, dated September 12, 1996; was
approved previously by the Director of the
Federal Register as of April 2, 1997 (62 FR
8613, February 26, 1997).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
July 6, 2000.

Issued in Renton, Washington, on May 23,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13448 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-228-AD; Amendment
39-11756; AD 2000-11-08]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 and 767 Series Airplanes
Powered by General Electric Model
CF6-80C2 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747
and 767 series airplanes, that currently
requires revising the FAA-approved
Airplane Flight Manual (AFM) to
prohibit the use of certain fuels; and
either replacing an existing placard with
a new placard, or replacing all dribble
flow fuel nozzles (DFFN) with standard
fuel nozzles, which terminates the
requirements for the new placard and
AFM revision. This amendment
continues these requirements and adds
identical requirements applicable to
airplanes on which standard fuel
nozzles are not installed. This
amendment is prompted by a report of
an engine flameout due to use of JP—4
or Jet B fuel during certification testing
on an engine with DFFN’s installed.

The actions specified by this AD are
intended to prevent such engine
flameouts and consequent engine
shutdown.

DATES: Effective July 6, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 6, 2000.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of May 1, 1998 (63 FR 18817,
April 16, 1998).

ADDRESSES: The service information
referenced in this AD may be obtained

from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Dionne M. Krebs, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2250;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-08-23,
amendment 39-10472 (63 FR 18817,
April 16, 1998), which is applicable to
certain Boeing Model 747 and 767 series
airplanes, was published in the Federal
Register on December 15, 1999 (64 FR
69964). The action proposed to continue
the requirements of AD 98-08-23 and
add identical requirements applicable to
airplanes on which standard fuel
nozzles are not installed.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Add New Part Number to
Table 1

Two commenters request that Table 1
of the proposed rule be revised to
include a certain General Electric (GE)
fuel flow nozzle. Table 1 of the
proposed rule lists GE fuel nozzles that
are acceptable for installation. The
commenters state that the GE fuel flow
nozzle having part number 9331M72P22
is a previously certified standard (i.e.,
non-dribble) fuel nozzle configuration
that should be included on this list. The
FAA concurs with the commenters’
request and has revised Table 1 of this
final rule accordingly.

Request To List Dribble Flow Fuel
Nozzle Part Numbers

One commenter requests that, in order
to preclude the need for future
rulemaking, the FAA revise the
proposed rule to list the part numbers
for the dribble flow fuel nozzles (DFFN),
rather than the acceptable part numbers,
in Table 1 of this AD or to reference the
GE service bulletin. The commenter
notes that the proposed rule references
acceptable GE fuel nozzle part numbers
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instead of DFFN part numbers to avoid
the need for future AD revisions as new
DFFN part numbers are approved.
However, the commenter points out
that, as GE improves its products, the
list of acceptable part numbers may
expand beyond those listed in Table 1
of the proposed rule. The commenter
also indicates that the wording of the
proposed rule is confusing because the
existing AD referenced DFFN part
numbers directly.

The FAA does not concur with the
commenter’s request. The FAA concurs
with the commenter’s statement that
listing standard fuel nozzle part
numbers in Table 1 of the proposed rule
is intended to avoid future AD revisions
as new DFFN part numbers are
approved. However, if the FAA was to
continue to list DFFN part numbers in
the proposed AD, the only way to
require a restriction on wide cut fuels
for Model 747 and 767 series airplanes
equipped with DFFN’s certified in the
future would be to supersede this AD.
The FAA finds it inappropriate to
impose the additional administrative
burden of a supersedure of this AD on
operators (as well as on the FAA itself).
Also, the FAA notes that standard fuel
nozzle part numbers certified in the
future (and, therefore, not listed in
Table 1 of the proposed rule) can be
approved as an alternative method of
compliance to this AD, in accordance
with paragraph (g)(1) of this AD. No
change to the final rule is necessary in
this regard.

Request To Revise Applicable Service
Bulletins

One commenter requests that the
applicable service bulletins be revised
to include in the effectivity listing only
airplanes that are currently operating
with DFFN’s. The commenter notes that
Boeing Alert Service Bulletin 747—
11A2052, Revision 1, dated August 5,
1999, includes additional airplanes in
the effectivity listing. The commenter
states that these airplanes were added to
the effectivity listing to ensure that all
affected airplanes are modified in
accordance with the alert service
bulletin. The commenter also states that
the proposed rule does not consider
airplanes having documentation that
specifies compliant delivery
configurations. The commenter notes
that some operators that have airplanes
already in full compliance with this AD
will have to apply to the FAA for relief,
which will cost additional time and
effort for both the FAA and affected
operators. The commenter states that its
airplanes are not subject to the
requirements of the existing AD, but
under the proposed rule, it will have to

show compliance for airplanes that are
not affected.

The FAA acknowledges that Boeing
Alert Service Bulletin 747-11A2052,
Revision 1, adds airplanes to the
effectivity listing of that service bulletin.
However, the FAA does not concur with
the commenter that airplanes added to
the effectivity listing of Revision 1 of the
alert service bulletin are not subject to
the existing AD. AD 98-08-23 is
applicable to all Boeing Model 747 and
767 series airplanes powered by GE
Model CF6-80C2 series engines. The
airplanes added to the effectivity listing
of Revision 1 of the service bulletin
were added to make the service bulletin
consistent with the applicability of AD
98—08-23. The applicability of the
proposed rule is the same as that of the
existing AD. The FAA finds that no
change to the service bulletin is
necessary.

The FAA also does not concur with
the commenter that the proposed rule
does not provide for airplanes with
documentation that specifies compliant
delivery configurations. If an operator
has documentation provided by the
manufacturer upon delivery of a new
airplane that positively shows that the
airplane is equipped with fuel nozzles
having part numbers listed in Table 1 of
this AD, no further action is necessary,
provided that all of the other airplanes
in the operator’s fleet are equipped with
standard (non-DFFN) nozzles.

The FAA also does not concur with
the commenter that its airplanes are not
subject to the existing AD because the
operator’s fleet includes only airplanes
equipped with standard fuel flow
nozzles. As explained previously, AD
98—-08-23 applies to all Boeing Model
747 and 767 series airplanes powered by
GE CF6-80C2 series engines. Therefore,
the Model 747 and 767 series airplanes
powered by General Electric CF6—-80C2
series engines in the commenter’s fleet
are subject to the requirements of AD
98-08-23. The fact that the operator has
no airplane equipped with DFFN’s
having the affected part numbers means
that the operator is not required to
restrict the use of wide cut fuels.
However, if the operator introduces an
airplane with DFFN’s into its fleet, it
would be required to comply with the
Airplane Flight Manual (AFM) revision
and placarding requirements described
in AD 98-08-23 and retained in this
AD. No change to the final rule is
necessary in this regard.

Request To Make Paragraph (c)(1)
Consistent With AFM

One commenter requests that the FAA
revise paragraph (c)(1) of the proposed
rule to be consistent with the wording

used in the applicable Boeing AFM. The
commenter states that the Boeing AFM’s
do not add the sentence identified in
paragraphs (a)(1)(ii) and (c)(2) of the
proposed rule to paragraph 2 of the
Engine Fuel System section of the AFM.
Instead, the sentence is included in
paragraph 1 of the Engine Fuel System
section of the AFM. Therefore, the
commenter proposes moving the
sentence in paragraphs (a)(1)(ii) and
(c)(2) to the end of the paragraphs
provided in paragraphs (a)(1)(i) and
(c)(1) of the proposed rule.

The FAA does not concur with the
commenter’s request. The proposed rule
carries over the requirements of AD 98—
08-23, including the changes to the text
of the AFM. Because the commenter’s
proposal does not substantively change
the intent of the proposed AFM
revision, the FAA considers such a
change to the proposed rule to be
unnecessary and potentially confusing.
The operator may choose to obtain
approval for its proposed wording by
requesting an alternative method of
compliance in accordance with
paragraph (g)(1) of this AD. No change
to the final rule is necessary in this
regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 430 Model
747 and 767 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 115 airplanes of
U.S. registry will be affected by this AD.

The AFM revision that is currently
required by AD 98-08-23, and retained
in this AD, takes approximately 1 work
hour per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this current requirement on U.S.
operators is estimated to be $6,900, or
$60 per airplane.

The placard replacement that is
currently required by AD 98-08-23, and
retained in this AD, takes approximately
1 work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts cost approximately
$12 per airplane. Based on these figures,
the cost impact of this current
requirement on U.S. operators is
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estimated to be $8,280, or $72 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10472 (63 FR
18817, April 16, 1998), and by adding
a new airworthiness directive (AD),
amendment 39-11756, to read as
follows:

2000-11-08 Boeing: Amendment 39-11756.

Docket 99-NM-228-AD. Supersedes AD
98-08-23, amendment 39-10472.

Applicability: Model 747 and 767 series
airplanes, powered by General Electric Model
CF6-80C2 series engines, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine flameouts due to the use
of JP—4 or Jet B fuel on certain engines with
dribble flow fuel nozzles (DFFN) installed,
and consequent engine shutdown,
accomplish the following:

Restatement of Requirements of AD 98-08-
23

Airplane Flight Manual Revision

(a) If a DFFN having General Electric part
number 9331M72P33, 9331M72P34, or
9331M72P41 is installed on any airplane in
a specific operator’s fleet, accomplish the
requirements of paragraphs (a)(1) and (a)(2)
of this AD; in accordance with either Boeing
Alert Service Bulletin 747-11A2052, dated
September 11, 1997, or Revision 1, dated
August 5, 1999 (for Model 747 series
airplanes); or Boeing Alert Service Bulletin
767—11A0031, dated September 11, 1997, or
Revision 1, dated August 12, 1999 (for Model
767 series airplanes); as applicable.

(1) Within 14 days after May 1, 1998 (the
effective date of AD 98-08-23), all airplanes
in a specific operator’s fleet must revise
Section 1 of the Limitations Section of the
FAA-approved AFM to include the following
procedures. This may be accomplished by
inserting a copy of this AD into the AFM.

(i) Revise paragraph 1 of the Engine Fuel
System section to read as follows: “The fuel
designation is General Electric (GE)
Specification D50TF2, as revised. Fuel
conforming to commercial jet fuel
specification ASTM-D-1655, Jet A, and Jet
A-—1 are authorized for unlimited use in this
engine. Fuels conforming to MIL-T-5624
grade JP-5 and MIL-T-83113 grade JP—8 are
acceptable alternatives. The engine will
operate satisfactorily with any of the
foregoing fuels or any mixture thereof.” And,

(ii) Add the following sentence to
paragraph 2 of the Engine Fuel System
section: “The use of Jet B and JP—4 fuel is
prohibited.”

Modification

(2) Within 30 days after May 1, 1998, all
airplanes in a specific operator’s fleet must
accomplish the requirements of paragraph
(a)(2)(i) or (a)(2)(ii) of this AD, as applicable.

(i) Remove the existing placard on the door
of the fueling control panel and replace it

with a new placard that restricts the use of
JP—4 and Jet B fuels (wide cut fuels), in
accordance with the applicable alert service
bulletin. Or

(ii) Remove the DFFN’s, and replace them
with standard fuel nozzles, in accordance
with the applicable alert service bulletin.
When an operator’s entire fleet has had all
DFFN’s replaced with standard fuel nozzles,
the AFM revision required by paragraphs
(a)(1)(i) and (a)(1)(ii) of this AD may be
removed from the AFM, and the placard
required by paragraph (a)(2)(i) of this AD may
be removed from each airplane.

Spares

(b) As of May 1, 1998, no person shall
install any DFFN having General Electric part
number 9331M72P33, 9331M72P34, or
9331M72P41 on any airplane unless the
requirements specified by paragraphs
(a)(1)@d), (a)(1)(ii), and (a)(2)(i) of this AD have
been accomplished for the operator’s entire
fleet.

New Requirements of This AD

Airplane Flight Manual Revision

(c) If a fuel nozzle NOT having one of the
General Electric part numbers listed in Table
1 of this AD is installed on any airplane in
a specific operator’s fleet: Within 14 days
after the effective date of this AD, revise
Section 1 of the Limitations Section of the
FAA-approved AFM for each airplane in the
operator’s fleet to include the following
procedures. This may be accomplished by
inserting a copy of this AD into the AFM.

TABLE 1.—GENERAL ELECTRIC FUEL
NOzzZLES ACCEPTABLE FOR INSTAL-
LATION

Part Number

9331M72P14
9331M72P20
9331M72P21
9331M72P22
9331M72P23
9331M72P24
9331M72P27
9331M72P28
9331M72P39
9331M72P40
1968M49P03
1968M49P04
1968M49P05
1968M49P06

(1) Revise paragraph 1 of the Engine Fuel
System section to read as follows: “The fuel
designation is General Electric (GE)
Specification D50TF2, as revised. Fuel
conforming to commercial jet fuel
specification ASTM-D-1655, Jet A, and Jet
A-1 are authorized for unlimited use in this
engine. Fuels conforming to MIL-T-5624
grade JP-5 and MIL-T-83113 grade JP—8 are
acceptable alternatives. The engine will
operate satisfactorily with any of the
foregoing fuels or any mixture thereof.” And,

(2) Add the following sentence to
paragraph 2 of the Engine Fuel System
section: “The use of Jet B and JP—4 fuel is
prohibited.”
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Modification

(d) If a fuel nozzle NOT having one of the
General Electric part numbers listed in Table
1 of this AD is installed on any airplane in
a specific operator’s fleet: Within 30 days
after the effective date of this AD, accomplish
the requirements of paragraph (d)(1) or (d)(2)
of this AD on each airplane in the operator’s
fleet, in accordance with either Boeing Alert
Service Bulletin 747-11A2052, Revision 1,
dated August 5, 1999 (for Model 747 series
airplanes); or Boeing Alert Service Bulletin
767—-11A0031, Revision 1, dated August 12,
1999 (for Model 767 series airplanes); as
applicable.

(1) Remove the existing placard on the
door of the fueling control panel and replace
it with a new placard that restricts the use
of JP—4 and Jet B fuels (wide cut fuels), in
accordance with the applicable alert service
bulletin. Or

(2) Remove any fuel nozzle having a part
number NOT listed in Table 1 of this AD, and
replace it with a fuel nozzle having a part
number listed in Table 1 of this AD, in
accordance with the applicable alert service
bulletin. When an operator’s entire fleet has
only fuel nozzles having a part number listed
in Table 1 of this AD installed, the AFM
revision required by paragraph (c) of this AD
may be removed from the AFM, and the
placard required by paragraph (d)(1) of this
AD may be removed from each airplane.

(e) Except as provided by paragraphs (b)
and (f) of this AD, if all fuel nozzles installed
on any airplane in a specific operator’s fleet
have one of the General Electric part numbers
listed in Table 1 of this AD, no further action
is required by this AD.

Spares

(f) As of the effective date of this AD, no
person shall install any fuel nozzle NOT
having one of the General Electric part
numbers listed in Table 1 of this AD on any
airplane unless the requirements specified by
paragraphs (c)(1), (c)(2), and (d)(1) of this AD
have been accomplished for the operator’s
entire fleet.

Alternative Methods of Compliance

(g)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
98-08-23, amendment 39-10472, are
approved as alternative methods of
compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to

a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(i) Except as provided by paragraph (c) of
this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 747-11A2052, dated September 11,
1997, or Boeing Alert Service Bulletin 747-
11A2052, Revision 1, dated August 5, 1999
(for Model 747 series airplanes); or Boeing
Alert Service Bulletin 767-11A0031, dated
September 11, 1997, or Boeing Alert Service
Bulletin 767—11A0031, Revision 1, dated
August 12, 1999 (for Model 767 series
airplanes); as applicable.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 747-11A2052,
Revision 1, dated August 5, 1999; and Boeing
Alert Service Bulletin 767-11A0031,
Revision 1, dated August 12, 1999; is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 747-11A2052,
dated September 11, 1997; and Boeing Alert
Service Bulletin 767-11A0031, dated
September 11, 1997; was approved
previously by the Director of the Federal
Register as of May 1, 1998 (63 FR 18817,
April 16, 1998).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(j) This amendment becomes effective on
July 6, 2000.

Issued in Renton, Washington, on May 23,
2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13447 Filed 5—-31-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-343-AD; Amendment
39-11757; AD 2000-11-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model

A319, A320, and A321 series airplanes,
that requires repetitive inspections of
the sliding tube subassembly on the
main landing gear (MLG) to detect
cracks, and replacement of a cracked
subassembly with a new subassembly.
This amendment also eventually
requires a more extensive, one-time
inspection of the same area and
corrective actions, if necessary; which
terminates the repetitive inspections.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent cracking of the MLG
sliding tube subassembly, which could
result in collapse of the MLG.

DATES: Effective July 6, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 6, 2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A319, A320, and A321 series
airplanes was published in the Federal
Register on February 15, 2000 (65 FR
7465). That action proposed to require
repetitive inspections of the sliding tube
subassembly on the main landing gear
(MLG) to detect cracks, and replacement
of a cracked subassembly with a new
subassembly. That action also proposed
to eventually require a more extensive,
one-time inspection of the same area
and corrective actions, if necessary;
which would terminate the repetitive
inspections.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due



Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/Rules and Regulations

34939

consideration has been given to the
comments received.

Previous Inspections of MLG Sliding
Tubes

Two commenters request that the
applicability of the proposed AD be
revised to exclude airplanes on which
certain conditions regarding the MLG
sliding tubes are met. Specifically, the
commenters request that airplanes be
excluded if it can be determined that (1)
the MLG sliding tubes have never been
removed; (2) a magnetic particle non-
destructive test (NDT2) inspection has
never been accomplished on the
installed MLG sliding tubes; or, (3) an
NDT?2 inspection has been
accomplished on the installed MLG
sliding tubes only after removal of
attaching hardware and bushings. One
commenter states that, contrary to the
assertion in the proposed AD that these
conditions cannot be easily determined,
each operator is required to track such
information for its airplanes. The
commenter notes that, since an MLG
sliding tube is a safe life-limited item,
operators are required to maintain
complete records of maintenance and
overhaul. And, since the NDT2
inspection can be performed only in a
shop environment, there should be no
concern that such an inspection could
have occurred “on-wing,” without
generation of proper maintenance
records.

The FAA acknowledges that operators
are required to maintain status records
for each safe life-limited part with
regard to the life limits of that part, i.e.,
hours or cycles of operation. However,
not all operators maintain complete
maintenance records for the life of the
part, and such records would be
necessary in order to make a definitive
determination of the conditions defined
above. The FAA has no objection to
revising the applicability of the AD to
exclude those airplanes on which one of
these conditions can be definitively
shown. The FAA has revised the
applicability accordingly, and has
added a “NOTE” to the final rule to
specify that complete maintenance
records are considered necessary in
order to determine whether one of the
above conditions has been met.

Exemption from Requirements of AD

One commenter, an operator, states
that its airplanes have never been
subjected to an NDT2 inspection (as
referenced in Airbus Service Bulletin
A320-32-1189, dated December 23,
1998), and hence are exempt from the
repetitive inspections required by the
proposed AD.

The FAA considers that reiteration of
the requirements of the specified
applicability of the proposed AD is
necessary. The commenter is referring to
a determination that an NDT2
inspection has never been accomplished
[as described in condition (2) above] on
its airplanes. All operators should be
aware that the applicability of this AD
(or any other AD) takes precedence over
the effectivity listed in the referenced
service bulletin. The exemption
declared by the commenter, based on
the information in the service bulletin,
was NOT included in the applicability
of the proposed AD, for reasons
described in the “Differences” section of
the preamble of the proposed AD.
Therefore, the commenter was indeed
subject to the requirements of the AD
with the applicability as proposed.
However, since the applicability of the
final rule has been revised, as discussed
above, the commenter may now
reevaluate its determination of affected
airplanes based on the applicability
specified in the final rule.

Revision to Applicability of AD

One commenter states that the
applicability of the proposed AD is
confusing, and suggests that it be
revised to include airplanes “only if the
initial issue of Messier-Dowty SB 200—
32-250 has been accomplished.” (The
original Messier-Dowty service bulletin
called for an NDT2 inspection without
specifying removal of the jacking dome
bushings. If the jacking dome bushings
were not removed, high temperature
damage could have occurred to the MLG
bore and bushings.) The commenter
states that Airbus Service Bulletin
A320-32-1189, dated December 23,
1998, was issued to alert operators of
potential cracking that can occur if the
NDT?2 inspection procedures in the
original Messier-Dowty service bulletin
were used.

The FAA does not concur with
limiting the applicability as suggested,
due to potential difficulties in
determining the complete inspection
history of installed MLG sliding tubes,
as described previously. However, the
FAA has determined that an inadvertent
error in the proposed applicability may
have created confusion. The
applicability of the proposed AD
includes airplanes ““. . . except those on
which Airbus Service Bulletin A320—
32-1189, dated December 23, 1998, has
not been accomplished.” Since the
actions described in Airbus Service
Bulletin A320-32-1189 are actually
required by this AD, the FAA’s intent in
the proposed applicability was to
exclude airplanes on which all actions
described in Service Bulletin A320-32—

1189 have been accomplished.
Therefore, the FAA has determined that
the applicability should have read . . .
except those on which Airbus Service
Bulletin A320-32—-1189, dated
December 23, 1998, has been
accomplished.” The final rule has been
revised accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 179 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 1 work
hour per airplane to accomplish the
required “Part A’ (repetitive)
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the “Part A”
(repetitive) inspection on U.S. operators
is estimated to be $10,740, or $60 per
airplane, per inspection cycle.

It will take approximately 6 work
hours per airplane to accomplish the
required “Part B” (one-time) inspection,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the “Part B” (one-time)
inspection on U.S. operators is
estimated to be $64,440, or $360 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
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will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-11-09 Airbus: Amendment 39-11757.
Docket 99—-NM-343—-AD.

Applicability: Model A319, A320, and
A321 series airplanes; manufacturer serial
numbers through 0875 inclusive; certificated
in any category; except those on which
Airbus Service Bulletin A320-32—-1189,
dated December 23, 1998, has been
accomplished; and except those on which it
can be shown that one of the following
conditions has been met (also see NOTE 1):

(1) The main landing gear (MLG) sliding
tubes have never been removed from the
airplane;

(2) A magnetic particle non-destructive test
(NDT?2) inspection has never been
accomplished on any of the MLG sliding
tubes installed on the airplane; or

(3) If an NDT2 inspection has been
accomplished on any of the MLG sliding
tubes installed on the airplane, it was
accomplished only after removal of the
attaching hardware and bushings.

Note 1: Operators should note that
complete maintenance records for the life of
each MLG sliding tube are necessary in order
to make a definitive determination of
whether any condition specified in the
Applicability of the AD has been met.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been

otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking of the sliding tube
subassembly of the main landing gear (MLG),
which could result in collapse of the MLG,
accomplish the following:

Inspections

(a) Within 500 flight hours after the
effective date of this AD, perform a detailed
visual inspection to detect cracking of the
left-hand and right-hand MLG sliding tube
subassemblies, in accordance with paragraph
2.B.(1) of the Accomplishment Instructions of
Airbus Service Bulletin A320-32—-1189,
dated December 23, 1998.

(1) If no crack is found, repeat the
inspection at intervals not to exceed 500
flight hours, until the requirements of
paragraph (b) of this AD have been
accomplished.

(2) If any crack is found, prior to further
flight, replace the sliding tube subassembly
with a new subassembly, in accordance with
the service bulletin. Thereafter, repeat the
inspection at intervals not to exceed 500
flight hours, until the requirements of
paragraph (b) of this AD have been
accomplished.

Note 3: For the purposes of this AD, a
detailed visual inspection is defined as: “an
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) Within 15 months after the effective
date of this AD: Remove the jacking dome,
the stop washer, the jacking dome bushing,
and the harness supports; and perform
detailed visual inspections to detect
discrepancies (including cracking of the left
and right MLG sliding tube subassemblies,
and overheat damage of the jacking dome
bushing), in accordance with paragraph
2.B.(2) of the Accomplishment Instructions of
Airbus Service Bulletin A320-32—-1189,
dated December 23, 1998. Accomplishment
of the requirements of this paragraph
constitutes terminating action for the
requirements of paragraph (a) of this AD.

(1) If no discrepancy is found, prior to
further flight, install a new stop washer and

jacking dome bushing, in accordance with
the service bulletin. No further action is
required by this AD.

(2) If any discrepancy is found, prior to
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Direction Generale de I’Aviation Civile
(DGAQ) (or its delegated agent). For a repair
method to be approved by the Manager,
International Branch, ANM-1186, as required
by this paragraph, the Manager’s approval
letter must specifically reference this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Except as required by paragraph (b)(2),
the actions shall be done in accordance with
Airbus Service Bulletin A320-32-1189,
dated December 23, 1998. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Airbus Industrie, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 5: The subject of this AD is addressed
in French airworthiness directive 1999-358—
137(B) R1, dated October 20, 1999.

(f) This amendment becomes effective on
July 6, 2000.

Issued in Renton, Washington, on May 23,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13446 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-CE-81-AD; Amendment 39—
11752; AD 2000-11-04]

RIN 2120-AA64

Airworthiness Directives; Commander
Aircraft Company Model 114TC
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Commander Aircraft
Company (Commander) Model 114TC
airplanes. This AD requires you to
replace the existing Aeroquip V-band
exhaust clamp with a new clamp of
improved design. This AD is the result
of reports of this clamp failing on 4 of
the affected airplanes. This clamp
attaches the exhaust stack to the
turbocharger. The actions specified in
this AD are intended to prevent the
exhaust stack from detaching from the
turbocharger due to failure of the V-
band exhaust clamp. This could result
in the release of high temperature gases
inside the engine compartment with a
consequent airplane cabin fire.

DATES: This AD becomes effective on
June 23, 2000.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulation as of June 23, 2000.

The Federal Aviation Administration
(FAA) must receive any comments on
this rule on or before July 28, 2000.

ADDRESSES: Submit comments in
triplicate to FAA, Central Region, Office
of the Regional Counsel, Attention:
Rules Docket No. 99—-CE-81-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106.

You may get the service information
referenced in this AD from the
Commander Aircraft Company, Wiley
Post Airport Hangar 8, 7200 NW 63rd
Street, Bethany, Oklahoma 73008;
telephone: (405) 495—-8080; facsimile:
(405) 495-8383. You may examine this
information at FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE—-81—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Alma Ramirez-Hodge, Aerospace

Engineer, Airplane Certification Office,
FAA, 2601 Meacham Boulevard, Fort
Worth, Texas 76137; telephone: (817)
222-5147; facsimile: (817) 222—-5960.

SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The FAA has received four reports of
failure of the Aeroquip V-band exhaust
clamp (Aeroquip part number 00624—
55677-340M or Lycoming alternate part
number 40D21162-340M) on
Commander Aircraft Company Model
114TC airplanes. The V-band exhaust
clamp attaches the exhaust stack to the
turbocharger.

What are the consequences if the
condition is not corrected? The exhaust
stack detaching from the turbocharger
could result in the release of high
temperature gases inside the engine
compartment with a consequent
airplane cabin fire.

Relevant Service Information

Is there service information that
applies to this subject? Commander
Aircraft Company has issued Service
Bulletin No. SB-114-33A, dated May 9,
2000.

What are the provisions of this service
bulletin? The service bulletin includes
procedures for replacing the Aeroquip
V-band exhaust clamp (Aeroquip part
number 00624-55677—340M or
Lycoming alternate part number
40D21162-340M) with a part of
improved design (Aeroquip part number
NH1009399-10).

The FAA’s Determination and an
Explanation of the Provisions of the AD

What has FAA decided? After
examining the circumstances and
reviewing all available information
related to the incidents described above,
including the relevant service
information, FAA has determined that:

—The above-referenced unsafe
condition exists or could develop on
other Commander Model 114TC
airplanes of the same type design;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
prevent the exhaust stack from
detaching from the turbocharger due
to failure of the V-band exhaust
clamp. This could result in the release
of high temperature gases inside the
engine compartment with a
consequent airplane cabin fire.

What does this AD require? This AD
requires you to accomplish the actions
in Commander Aircraft Company

Service Bulletin No. SB—-114-33A, dated
May 9, 2000.

Will I have the opportunity to
comment prior to the issuance of the
rule? Because the unsafe condition
described in this document could result
in the release of high temperature gases
inside the engine compartment, FAA
finds that notice and opportunity for
public prior comment are impracticable.
Therefore, good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, FAA invites comments on
this rule. You may submit whatever
written data, views, or arguments you
choose. You need to include the rule’s
docket number and submit your
comments in triplicate to the address
specified under the caption ADDRESSES.
The FAA will consider all comments
received on or before the closing date.
We may amend this rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of the AD action and
determining whether we need to take
additional rulemaking action.

The FAA is re-examining the writing
style we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on whether
the style of this document is clearer, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain
language initiative at http://
www.plainlanguage.gov.

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify the rule. You may
examine all comments we receive before
and after the closing date of the rule in
the Rules Docket. We will file a report
in the Rules Docket that summarizes
each FAA contact with the public that
concerns the substantive parts of this
AD.

If you want us to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 99—-CE-81—
AD.” We will date stamp and mail the
postcard back to you.
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Regulatory Impact

These regulations will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, FAA
has determined that this final rule does
not have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a significant regulatory action
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory

Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends Section 39.13 by
adding a new airworthiness directive
(AD) to read as follows:

2000-11-04 Commander Aircraft
Company: Amendment 39-11752;
Docket No. 99-CE-81-AD.

(a) What airplanes are affected by this AD?
Model 114TC airplanes, serial numbers
20001 through 20027, certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register must
comply with this AD.

(c) What problem does this AD address?
The actions required by this AD are intended
to prevent the exhaust stack from detaching
from the turbocharger due to failure of the V-
band exhaust clamp. This could result in the
release of high temperature gases inside the
engine compartment with a consequent
airplane cabin fire.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Action

Compliance time

Procedures

(1) Replace the Aeroquip V-band exhaust
clamp (Aeroquip part number 00624-55677—
340M or Lycoming alternate part number
40D21162-340M) with a part of improved
design (Aeroquip part number NH1009399-
10).

(2) Do NOT install an Aeroquip V-band ex-
haust clamp (Aeroquip part number 00624—
55677-340M or Lycoming alternate part
number 40D21162-340M) on any affected
airplane.

Accomplish this action within the next 25
hours time-in-service after June 23, 2000
(the effective date of this AD.

As of June 23, 2000 (the effective date of this
AD).

Perform this action in accordance with the
ACCOMPLISHMENT INSTRUCTIONS sec-
tion of commander Aircraft Company Serv-
ice Bulletin No. SB-114-33A, dated May 9,
2000.

Not applicable.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Fort Worth Airplane
Certification Office, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager.

Note: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Fort Worth Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193-0150;

telephone: (817) 222-5147; facsimile: (817)
222-5960.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Commander Aircraft Company Service
Bulletin No. SB-114-33A, dated May 9,
2000. The Director of the Federal Register
approved this incorporation by reference
under 5 U.S.C. 552(a) and 1 CFR part 51. You
may get copies from the Commander Aircraft
Company, Wiley Post Airport Hangar 8, 7200
NW 63rd Street, Bethany, Oklahoma 73008.
You may look at copies at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street, NW, suite 700,
Washington, DC.

(i) When does this amendment become
effective? This amendment becomes effective
on June 23, 2000.

Issued in Kansas Gity, Missouri, on May
22, 2000.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-13444 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration
15 CFR Part 760

[Docket No. 000424111-0111-01]
RIN 0694-AA11

Restrictive Trade Practices or Boycotts

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration is amending the Export
Administration Regulations (EAR) to
make certain editorial revisions and
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clarifications to the antiboycott
provisions of the EAR.

DATES: This rule is effective June 1,
2000.

FOR FURTHER INFORMATION CONTACT.:
Robert A. Diamond, Director,
Compliance Policy Division, Office of
Antiboycott Compliance, Bureau of
Export Administration, Telephone:
(202) 482-2381.

SUPPLEMENTARY INFORMATION: The
Bureau of Export Administration’s
(BXA) Office of Antiboycott Compliance
is responsible for the enforcement of the
antiboycott provisions of the Export
Administration Act (the Act), as
amended. The Act encourages, and in
some cases requires, U.S. persons to
refuse to participate in foreign boycotts
that the United States does not sanction.
U.S. persons are also required to report
receipt of boycott-related requests. The
antiboycott provisions of the Act are
implemented in part 760 of the Export
Administration Regulations (EAR).
Examples accompany the text of the
regulations to aid in their interpretation.

The antiboycott provisions of the EAR
became effective on January 18, 1978
and provided for a six-month grace
period ending June 21, 1978, when
enforcement of certain of the sections of
the regulations commenced. The
purpose of the delayed effective date,
which was provided by Section
4A(a)(2)(B) of the Export Administration
Act of 1977, as amended, was to allow
the regulated public time to adjust their
practices to the new regulations.

This rule removes all references to the
1978 grace period, including deletions
of language in the text of the regulations
and the interpretative examples that no
longer apply. In some cases, new text
has been added to preserve the
substantive meaning of the regulation or
example. The rule also removes the
phrase “effective date of this part”” and
replaces it with the January 18, 1978
date of publication of the original rule.
In addition, this rule corrects paragraph
references, particularly in the
interpretative Supplements. It also
provides clarifying language in
instances where the original text was
unclear, as well as making
typographical corrections, as
appropriate.

This rule also addresses issues raised
by a proposed rule published by the
Department on September 26, 1989 (54
FR 39415). The proposed rule contained
revisions and clarifications to the
antiboycott provisions of the EAR that,
at the time, the Department found
“[were] still debated or confusing.”

Since 1989, the Department has had
an additional ten years of experience in

implementing the antiboycott
provisions of the EAR and has
concluded that some of the changes
proposed in 1989 rule remain useful.
These have been incorporated into the
final rule. In some cases, proposed
changes are incorporated with
additional revisions or clarifying
language as appropriate. Other proposed
changes addressed issues which the
Department no longer considers
“debated or confusing” and have not
been adopted in the final rule.

The 1989 Proposed Rule addressed
the following issues:

(1) The intent provision to the
reporting requirement;

(2) The jurisdictional requirements
relating to the implementation of letters
of credit;

(3) The furnishing information
prohibitions about the nationality of
directors and blacklisted persons;

(4) The shipping requirement
exception to refusals to use blacklisted
vessels; and

(5) The import and shipping
document exception to information
about the nationality of carriers and
residence of manufacturers or suppliers.

At the end of the 30-day comment
period, three comments were received.
Two additional comments were
received after the comment period
closed. All five comments were taken
into account in developing this final
rule. Having reviewed the comments
received on this proposed rule, BXA is
now issuing this rule in final form.

Readers should note that part 769 was
redesignated as part 760 on March 25,
1996. All comments were received prior
to that date refer to part 769.
Accordingly, in the following
discussion, all references by
commenters to part 769 have been
changed to part 760 and its
corresponding sections.

The Intent Provision to the Reporting
Requirement

One commenter contended that the
two proposed changes to the intent
provisions fail to clarify the applicable
standards of intent. The Department’s
proposal removed example (ix) and the
accompanying Note following example
(x) to § 760.1(e). The commenter
believed that elimination of this
example would expand the scope of the
prohibitions, because the example is an
illustration of situations where the
prohibitions of § 760.2(d) may not apply
because either there is no intent to
violate the regulations, or the
information supplied is of a type
generally used for a legitimate business
purpose.

Example (ix) would permit U.S.
company A to furnish information
“demonstrat[ing] that A does at least as
much business in [boycotting country] Y
and other countries engaged in a boycott
of [boycotted country X] as it does in
X.” By furnishing this information
relating to country X, A would be
violating § 760.2(d)(1) which prohibits a
U.S. person from furnishing information
concerning “his. . . past, present or
proposed business relationships . . .
with or in a boycotted country. . . .”
By stating that A could furnish this
information, the example can lead to
unnecessary confusion concerning the
meaning of the intent requirement. The
commenter’s suggestion was not
adopted, and example (ix) and the
accompanying Note following example
(x) were deleted.

The commenter also contended that
the Department’s proposed revision to
§760.1(e)(3), which would remove the
intent as an element of the reporting
requirement, implied that a failure to
comply with the reporting requirements
would be a strict liability offense.

The intent requirement is set forth in
section 8(a) of the Export
Administration Act (Act). The
obligation to report, however, arises
from section 8(b)(2). In addition,
§760.1(e)(3) of the regulations was
adopted when part 760 included only
the prohibitions in § 760.2. When the
reporting requirements in § 760.5 were
later revised to reflect the requirements
of the 1977 amendments to the Export
Administration Act, the language of
§760.1(e)(3) was apparently overlooked
and not changed. The proposed rule
would revise the general statement in
paragraph (e)(3) to make it clear that
intent is an element only of a violation
of the prohibitions set forth in § 760.2 of
the regulations.

Furthermore, § 760.5(a)(2) provides
that requests are reportable if the U.S.
person “‘knows or has reason to know”
that the purpose of the request is to
further a boycott or restrictive trade
practice. Thus, it is clear that failure to
report is not a strict liability violation,
and the proposed rule is adopted by
incorporating the change proposed to be
made in § 760.1(e)(3).

Jurisdictional Requirements Relating to
the Implementation of Letters of Credit

One commenter opposed the
proposed revision of § 760.1(d)(20),
which replaced the language “by this
part” with the phrase “by the
prohibition of § 760.2(f).” The
commenter contended that the effect of
this revision would be to subject the
implementation of letters of credit to the
other prohibitions contained in part
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760, not only to the prohibition of
§760.2(f), which specifically addresses
the implementation of letters of credit.
The final rule makes no change to
§760.1(d)(20) because the Department
has concluded that the issue is no
longer debated or confusing.

One commenter suggested that an
additional example be included in the
regulations concerning a contract with a
form of a letter of credit that contains a
number of preprinted provisions. These
provisions would include a stipulation
that documents covering goods of Israeli
origin are not acceptable. However, the
letter of credit would simultaneously
contain a provision imposing the
requirement that the documents must
certify that the goods are 100 percent of
U.S. origin. This additional example
was not adopted because the
Department believes it is not of general
interest.

Furnishing Information About the
Nationality of Directors and About
Blacklisted Persons

The proposed rule would have
changed example (vii) to § 760.2(c),
relating to Furnishing Information about
Race, Religion, Sex or National Origin.
The proposed revision stated that
furnishing permissible information
about the nationalities of directors or
corporate officers would not violate
§ 760.2(c) but “would violate
§ 760.2(d)—the prohibition on
furnishing information about business
relationships.” Two commenters
pointed out that the proposed revision
to example (vii) is in conflict with other
provisions of the regulations and with
the Act’s legislative history.

One of the two commenters further
contended that furnishing information
on the nationality of officers, directors,
or employees should be presumed to be
normal commercial information sought
for legitimate business purposes, unless
there are reasons or facts available to the
exporter indicating otherwise.
Information sought about an
employment relationship should not be
considered to be information about a
business relationship as that term is
commonly understood.

The final rule makes no change to
example (vii) because the Department
has concluded after ten years of
additional experience that furnishing
information concerning nationalities of
officers, directors, or employees has not
been confused with violations of
§760.2(d), furnishing information about
business relationships.

The Shipping Requirement Exception to
Refusals To Use Blacklisted Vessels

The proposed rule added example (vi)
to § 760.3(b) relating to Examples of
Compliance with the Shipping
Requirements of a Boycotting Country.
The Department received no comments
on example (vi), and the final rule
adopts this example.

Import and Shipping Document
Exception to Information About the
Nationality of Carriers and Residence
of Manufacturers or Suppliers

The proposed rule revised
subparagraphs (ii), (iv), and (v) of the
text of § 760.3(c)(1) by adding a
reference to the “nationality” of the
carrier, and a reference to the
“residence” of the supplier of the
shipment and the provider of other
services, with respect to compliance
with import and shipping document
requirements. No comments were
received on these revisions. The final
rule adopts the proposed revision to
subparagraph (ii), and adds the word
“address” to subparagraphs (iv) and (v).
The Department believes that “‘address”
is a more commonly used term than
“residence” in import and shipping
documents.

One commenter suggested that
§760.3(c)(2) be revised to provide that
not only the names, but the
nationalities, ‘“of carriers or routes of
shipments” may be stated ““in negative
terms in conjunction with shipments to
a boycotting country. . . .” The final
rule adopts this suggestion. The
Department has long taken the position
that furnishing information about the
nationality of a carrier may be supplied
in negative terms. This information
relates to requirements protecting
against war risks or confiscation.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect the EAR, and to the
extent permitted by law, the provisions
of the EAA, as amended, in Executive
Order 12924 of August 19, 1994, as
extended by the President’s notices of
August 15, 1995 (60 FR 42767), August
14, 1996 (61 FR 42527), August 13, 1997
(62 FR 43629), August 13, 1998 (63 FR
44121) and August 13, 1999 (64 FR
44101).

Rule Making Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty

for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a current valid
OMB Control Number. This rule
involves collection of information
subject to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seq.). This
collection has been approved by the
Office of Management and Budget under
control number 0694—0012. There are
neither additions nor subtractions to
this collection due to this rule.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Kirsten Mortimer, Office of Exporter
Services, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
D.C. 20044.

List of Subjects in 15 CFR Part 760

Boycotts, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

Accordingly, part 760 of the Export
Administration Regulations (15 CFR
Parts 730 through 799) is amended as
follows:

1. The authority citation for 15 CFR
Part 760 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Notice of August
10, 1999, 64 FR 44101, 3 CFR, 1999 Comp.,
p. 302.



Federal Register/Vol.

65, No. 106/ Thursday, June 1, 2000/Rules and Regulations

34945

PART 760—[AMENDED]

§760.1 [Amended]

2. Section 760.1 is amended:

a. By revising the phrase “of any
violation of this part” to read “of any
violation of any of the prohibitions
under § 760.2 ” in paragraph (e)(3);

b. By removing example (ix) and the
Note that follows example (x) in
paragraph (e)(7) under the heading
“Examples of ‘Intent’ ”’;

c. By redesignating example (x) as
example (ix) in paragraph (e)(7) under
the heading “Examples of ‘Intent’”’; and

d. By revising the phrase “would
betaken” to read “would be taken” in
the newly designated example (ix) in
paragraph (e)(7) under the heading
“Examples of ‘Intent’ .

3. Section 760.2 is amended:

a. By revising the phrase “‘see
§760.3(c) of this part” to read “‘see
§760.3(d)” in paragraph (a)(7);

b. By revising examples (xii), (xviii),
and (xxi) in paragraph (a)(10) under the
heading “Refusals To Do Business”;

c. By revising examples (ii), (v), and
(vi) in paragraph (a)(10) under the
heading “Agreements To Refuse To Do
Business’’;

d. By revising example (xviii) in
paragraph (d)(5) under the heading
“Examples Concerning Furnishing of
Information”;

e. By revising example (v) in
paragraph (f)(10) under the heading
“Implementation of Letters of Credit in
United States Commerce’’; and

f. By revising examples (iv), (vi), and
(x), and removing and reserving
example (vii), in paragraph (f)(10) under
the heading “Prohibition Against
Implementing Letters of Credit”, as
follows:

§760.2 Prohibitions.
(a) * *x %
(10) * % %

Refusals To Do Business

* * * * *

(xii) Company A, a U.S. oil company,
purchases drill bits from U.S. suppliers
for export to boycotting country Y. In its
purchase orders, A includes a provision
requiring the supplier to make delivery
to A’s facilities in Y and providing that
title to the goods does not pass until
delivery has been made. As is
customary under such an arrangement,
the supplier bears all risks of loss,
including loss from fire, theft, perils of
the sea, and inability to clear customs,
until title passes.

Insistence on such an arrangement
does not constitute a refusal to do
business, because this requirement is
imposed on all suppliers whether they

are blacklisted or not. (But see § 760.4
on ‘“Evasion”.)
* * * * *

(xviii) A, a U.S. engineering firm
under contract to construct a dam in
boycotting country Y, compiles, on a
non-boyecott basis, a list of potential
heavy equipment suppliers, including
information on their qualifications and
prior experience. A then solicits bids
from the top three firms on its list—B,
C, and D—because they are the best
qualified. None of them happens to be
blacklisted. A does not solicit bids from
E, F, or G, the next three firms on the
list, one of whom is on Y’s blacklist.

A’s decision to solicit bids from only
B, C, and D, is not a refusal to do
business with any person, because the
solicited bidders were not selected for

boycott reasons.
* * * * *

(xxi) U.S. bank A receives a letter of
credit from a bank in boycotting country
Y in favor of U.S. beneficiary B. The
letter of credit requires B to provide a
certification from the steamship line
that the vessel carrying the goods is
eligible to enter the ports in Y. B seeks
payment from A and meets all other
conditions of the letter of credit. A
refuses to pay B solely because B cannot
or will not provide the certification.

A has neither refused, nor required
another person to refuse, to do business
with another person pursuant to a
boycott requirement or request because
a request for a vessel eligibility
certificate to be furnished by the
steamship line is not a prohibited
condition. (See Supplement No. 1 to
this part, paragraph (I)(B), “Shipping
Certificate”.)

* * * * *

Agreements To Refuse To Do Business

* * * * *

(ii) A, a U.S. manufacturer of
commercial refrigerators and freezers,
receives an invitation to bid from
boycotting country Y. The tender states
that the bidder must agree not to deal
with companies on Y’s blacklist. A does
not know which companies are on the
blacklist; however, A submits a bid
without taking exception to the boycott
conditions. A’s bid makes no
commitment regarding not dealing with
certain companies.

At the point when A submits its bid
without taking exception to the boycott
request in Y’s tender, A has agreed to
refuse to do business with blacklisted
persons, because the terms of Y’s tender
require A to agree to refuse to do

business.
* * * * *

(v) Same as (iv), except that the
contract contains a clause that A and its
employees will comply with the laws of
boycotting country Y, “including
boycott laws.”

A’s agreeing, without qualification, to
comply with local boycott laws
constitutes an agreement to refuse to do
business.

(vi) Same as (v), except that A inserts
a proviso “‘except insofar as Y’s laws
conflict with U.S. laws,” or words to
that effect.

Such an agreement is not an

agreement to refuse to do business.
* * * * *

(d) * *x %

(5) * x %
Examples Concerning Furnishing of
Information

* * * * *

(xviii) U.S. company A is asked by
boycotting country Y to certify that it is
not the mother company, sister
company, subsidiary, or branch of any
blacklisted company, and that it is not
in any way affiliated with any
blacklisted company.

A may not furnish the certification,
because it is information about whether
A has a business relationship with
another person who is known or
believed to be restricted from having
any business relationship with or in a
boycotting country.

* * * * *
(f) * % %
(10) * k%

Implementation of Letters of Credit in
United States Commerce

* * * * *

(v) A, a U.S. bank branch located
outside the United States, opens a letter
of credit which specifies a beneficiary
with a U.S. address. The letter of credit
calls for documents indicating shipment
of foreign-origin goods.

The letter of credit is presumed to be
in favor of a U.S. beneficiary but to
apply to a transaction outside U.S.
commerce, because it calls for
documents indicating shipment of
foreign-origin goods. The presumption
of non-U.S. commerce may be rebutted
by facts showing that A could
reasonably conclude that the underlying
transaction involves shipment of U.S.-
origin goods or goods from the United
States.

* * * * *

Prohibition Against Implementing
Letters of Credit

* * * * *

(iv) Same as (iii), except that U.S.
company B, based in part on
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information received from U.S. bank A,
desires to obtain an amendment to the
letter of credit which would eliminate
or nullify the language in the letter of
credit which prevents A from paying or
otherwise implementing it.

Either company B or bank A may
undertake, and the other may cooperate
and assist in, this endeavor. A could
then pay or otherwise implement the
revised letter of credit, so long as the
original prohibited boycott condition is
of no force or effect.

* * * * *

(vi) Boycotting country Y orders
goods from U.S. company B. U.S. bank
A is asked to implement, for the benefit
of B, a letter of credit which contains a
clause requiring documentation that the
goods shipped are not of boycotted
country X origin.

A may not implement the letter of
credit with a prohibited condition, and
may accept only a positive certificate of
origin as satisfactory documentation.
(See § 760.3(c) on “Import and Shipping
Document Requirements.”’)

(vii) [Reserved]

* * * * *

(x) Boycotting country Y orders goods
from U.S. exporter B and requests a
foreign bank in Y to open a letter of
credit in favor of B to cover the cost.
The letter of credit contains a prohibited
boycott clause. The foreign bank asks
U.S. bank A to advise and confirm the
letter of credit. Through inadvertence, A
does not notice the prohibited clause
and confirms the letter of credit. A
thereafter notices the clause and then
refuses to honor B’s draft against the
letter of credit. B sues bank A for
payment.

A has an absolute defense against the
obligation to make payment under this
letter of credit. (Note: Examples (ix) and
(x) do not alter any other obligations or
liabilities of the parties under

appropriate law.)
* * * * *

4. Section 760.3 is amended:

a. By revising examples (i), (ii), and
(iii) in paragraph (a)(3) under the
heading “Examples of Compliance with
Import Requirements of a Boycotting
Country”;

b. By adding example (vi) in
paragraph (b)(3) under the heading
“Examples of Compliance with the
Shipping Requirements of a Boycotting
Country”;

c. By revising paragraphs (c)(1)(ii), (iv)
and (v);

d. By revising paragraph (c)(2)
introductory text;

e. By revising examples (i), (iv), (v),
and (vi), and by removing and reserving
example (iii), and removing example

(xiii), in paragraph (c)(2) under the
heading “Examples of Compliance With
Import and Shipping Document
Requirements”’;

f. By revising paragraph heading (d)
and paragraph (d)(1);

g. By revising the last example
heading “Examples of Discrimination
on Basis of Race, Religion, Sex or
National Origin” in paragraph (d)(18) to
read “Example of Discrimination on
Basis of Race, Religion, Sex or National
Origin”;

h. By revising example (vii) in
paragraph (f)(4) under the heading
“Examples of Compliance With
Immigration, Passport, Visa, or
Employment Requirements of a
Boycotting Country”’;

i. By revising examples (iv) and (vi) in
paragraph (g)(3) under the heading
“Examples of Bona Fide Residency”’;

j- By revising paragraph (i)(4);

k. By revising the example heading
“Imports for U.S. Person’s Own Use” in
paragraph (i)(10) to read “Imports for
U.S. Person’s Own Use Within
Boycotting Country”’; and

1. By removing the example heading
“For Use Within Boycotting Country” in
paragraph (i)(10) and by designating the
example following this newly removed
heading as (xii), as follows:

§760.3 Exceptions to prohibitions.
(a] * k%
(3) * k% %

Examples of Compliance With Import
Requirements of a Boycotting Country

(i) A, a U.S. manufacturer, receives an
order from boycotting country Y for its
products. Country X is boycotted by
country Y, and the import laws of Y
prohibit the importation of goods
produced or manufactured in X. In
filling this type of order, A would
usually include some component parts
produced in X.

For the purpose of filling this order,
A may substitute comparable
component parts in place of parts
produced in X, because the import laws
of Y prohibit the importation of goods
manufactured in X.

(ii) Same as (i), except that A’s
contract with Y expressly provides that
in fulfilling the contract A ““may not
include parts or components produced
or manufactured in boycotted country
X.”

A may agree to and comply with this
contract provision, because Y prohibits
the importation of goods from X.
However, A may not furnish negative
certifications regarding the origin of
components in response to import and
shipping document requirements.

(iii) A, a U.S. building contractor, is
awarded a contract to construct a plant

in boycotting country Y. A accepts bids
on goods required under the contract,
and the lowest bid is made by B, a
business concern organized under the
laws of X, a country boycotted by Y. Y
prohibits the import of goods produced
by companies organized under the laws
of X.

For purposes of this contract, A may
reject B’s bid and accept another,
because B’s goods would be refused
entry into Y because of Y’s boycott
against X.

* * * * *

(b) * k )

(3) * % %

Examples of Compliance With the
Shipping Requirements of a Boycotting
Country

* * * * *

(vi) Boycotting country Y orders
goods from A, a U.S. manufacturer. The
order specifies that goods shipped by A
“must not be shipped on vessels
blacklisted by country Y”.

A may not agree to comply with this
condition because it is not a restriction
limited to the use of carriers of the
boycotted country.

(C) * * *

(1) * K% %

(ii) The name and nationality of the
carrier;

(111) * % %

(iv) The name, residence, or address
of the supplier of the shipment;

(v) The name, residence, or address of
the provider of other services.

(2) Such information must be stated in
positive, non-blacklisting, non-
exclusionary terms except for
information with respect to the names
or nationalities of carriers or routes of
shipment, which may continue to be
stated in negative terms in conjunction
with shipments to a boycotting country,
in order to comply with precautionary
requirements protecting against war
risks or confiscation.

Examples of Compliance With Import
and Shipping Document Requirements

(i) Boycotting country Y contracts
with A, a U.S. petroleum equipment
manufacturer, for certain equipment. Y
requires that goods being imported into
Y must be accompanied by a
certification that the goods being
supplied did not originate in boycotted
country X.

A may not supply such a certification
in negative terms but may identify
instead the country of origin of the
goods in positive terms only.

* * * * *

(iii) [Reserved]

(iv) A, a U.S. apparel manufacturer,
has contracted to sell certain of its
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products to B, a national of boycotting
country Y. The form that must be
submitted to customs officials of Y
requires the shipper to certify that the
goods contained in the shipment have
not been supplied by “blacklisted”
persons.

A may not furnish the information in
negative terms but may certify, in
positive terms only, the name of the
supplier of the goods.

(v) Same as (iv), except the customs
form requires certification that the
insurer and freight forwarder used are
not “‘blacklisted.”

A may not comply with the request
but may supply a certification stating, in
positive terms only, the names of the
insurer and freight forwarder.

(vi) A, a U.S. petrochemical
manufacturer, executes a sales contract
with B, a resident of boycotting country
Y. A provision of A’s contract with B
requires that the bill of lading and other
shipping documents contain
certifications that the goods have not
been shipped on a “blacklisted” carrier.

A may not agree to supply a
certification that the carrier is not
“blacklisted” but may certify the name

of the carrier in positive terms only.
* * * * *

(d) Unilateral and specific selection.

Compliance with Unilateral and
Specific Selection

(1) A United States person may
comply or agree to comply in the
normal course of business with the
unilateral and specific selection by a
boycotting country, a national of a
boycotting country, or a resident of a
boycotting country (including a United
States person who is a bona fide
resident of a boycotting country) of
carriers, insurers, suppliers of services
to be performed within the boycotting
country, or specific goods, provided that
with respect to services, it is necessary
and customary that a not insignificant
part of the services be performed within
the boycotting country. With respect to
goods, the items, in the normal course
of business, must be identifiable as to
their source or origin at the time of their
entry into the boycotting country by (a)
uniqueness of design or appearance or
(b) trademark, trade name, or other
identification normally on the items

themselves, including their packaging.

(f) * % %

(4) * ok %

(vii) A, a U.S. contractor, selects U.S.
subcontractor B to perform certain
engineering services in connection with
A’s project in boycotting country Y. The
work visa application submitted by the

employee whom B has proposed as
chief engineer of this project is rejected
by Y because his national origin is of
boycotted country X. Subcontractor B
thereupon withdraws.

A may continue with the project and
select another subcontractor, because A
is not acting in contravention of any
prohibition of this part.

R
%g]) EE
Examples of Bona Fide Residency

(iv) Same as (iii), except A’s personnel
are required by Y’s laws to furnish
certain non-discriminatory boycott
information in order to establish a
branch in Y.

In these limited circumstances, A’s
personnel may furnish the non-
discriminatory boycott information
necessary to establish residency to the
same extent a U.S. person who is a bona
fide resident in that country could. If
this information could not be furnished
in such limited circumstances, the
exception would be available only to
firms resident in a boycotting country
before January 18, 1978.

* * * * *

(vi) Same as (v), except that A is
considering establishing an office in
boycotting country Y. A’s personnel
visit Y in order to register A to do
business in that country. A intends to
establish ongoing construction
operations in Y. A’s personnel are
required by Y’s laws to furnish certain
non-discriminatory boycott information
in order to register A to do business or
incorporate a subsidiary in Y.

In these limited circumstances, A’s
personnel may furnish non-
discriminatory boycott information
necessary to establish residency to the
same extent a U.S. person who is a bona
fide resident in that country could. If
this information could not be furnished
in such limited circumstances, the
exception would be available only to
firms resident in a boycotting country
before January 18, 1978.

* * * * *

(1) * K* %

(4) For purposes of this exception, the
test that governs whether goods or
components of goods are specifically
identifiable is identical to the test
applied in paragraph (d) of this section
on “Compliance With Unilateral and
Specific Selection” to determine
whether they are identifiable as to their
source or origin in the normal course of

business.
* * * * *

5. Section 760.4 is amended:

a. By revising the phrase ““§ 760.3(a)
through (g) of this part” to read
“§ 760.3(a) through (i)’ in paragraph (b);

b. By revising the phrase “January 21,
1978 to read “January 18, 1978 in
paragraph (d); and

c. By revising examples (iii), (iv), (x),
(xi), (xii), (xv), and (xvi) in paragraph (e)
under the heading “Examples”, as
follows:

§760.4 Evasion.

* * * * *
(e) * *x %

Examples

* * * * *

(iii) A, a U.S. company, has been
selling sewing machines to boycotting
country Y for a number of years. A
receives a request for a negative
certificate of origin from a new
customer. A is aware that furnishing
such certificates are prohibited;
therefore, A arranges to have all future
shipments run through a foreign
corporation in a third country which
will affix the necessary negative
certificate before forwarding the
machines on to Y.

A’s action constitutes evasion of this
part, because it is a device to mask
prohibited activity carried out on A’s
behalf.

(iv) A, a U.S. company, has been
selling calculators to distributor B in
country C for a number of years and
routinely supplies positive certificates
of origin. A receives an order from
country Y which requires negative
certificates of origin. A arranges to make
all future sales to distributor B in
country C. A knows B will step in and
make the sales to Y which A would
otherwise have made directly. B will
make the necessary negative
certifications. A’s warranty, which it
will continue to honor, runs to the
purchaser in Y.

A’s action constitutes evasion,
because the diverting of orders to B is
a device to mask prohibited activity

carried out on A’s behalf.
* * * * *

(x) Same as (ix), except that shortly
after January 18, 1978, A, a U.S.
company, insists that its suppliers sign
contracts which provide that even after
title passes from the supplier to A, the
supplier will bear the risk of loss and
indemnify A if goods which the
supplier has furnished are denied entry
into Y for boycott reasons.

A’s action constitutes evasion of this
part, because it is a device or scheme
which is intended to place a special
burden on blacklisted persons because
of Y’s boycott.
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(xi) Same as (x), except that A
customarily insisted on such an
arrangement with its supplier prior to
January 18, 1978.

A’s action is presumed not to
constitute evasion, because use of this
contractual arrangement was customary
for A prior to January 18, 1978.

(xii) A, a U.S. company, has a contract
to supply automobile sub-assembly
units to boycotting country Y. Shortly
after January 18, 1978, A insists that its
suppliers sign contracts which provide
that even after title passes to A, the
supplier will bear the risk of loss and
indemnify A if goods which the
supplier has furnished are denied entry
into boycotting country Y for any
reason.

A’s insistence on this arrangement is
presumed to constitute evasion, because
it is a device which is intended to place
a special burden on blacklisted firms
because of Y’s boycott. The presumption
may be rebutted by competent evidence
showing that use of such an
arrangement is customary without
regard to the boycotting or non-
boycotting character of the country to
which it relates and that there is a
legitimate non-boycott business reason
for its use.

* * * * *

(xv) U.S. bank A is contacted by U.S.
company B to finance B’s transaction
with boycotting country Y. Payment
will be effected through a letter of credit
in favor of B at its U.S. address. A
knows that the letter of credit will
contain restrictive boycott conditions
which would bar its implementation by
A if the beneficiary were a U.S. person.
A advises B of the boycott condition and
suggests to B that the beneficiary should
be changed to C, a shell corporation in
non-boycotting country M. The
beneficiary is changed accordingly.

The actions of both A and B constitute
evasion of this part, because the
arrangement is a device to mask
prohibited activities.

(xvi) Same as (xv), except that U.S.
company B, the beneficiary of the letter
of credit, arranges to change the
beneficiary to B’s foreign subsidiary so
that A can implement the letter of
credit. A knows that this has been done.

A’s implementation of the letter of
credit in the face of its knowledge of B’s
action constitutes evasion of this part,
because A’s action is part of a device to
mask prohibited activity by both parties.

* * * * *

6. Section 760.5 is amended:

a. By revising the phrase “Room
6099C” in paragraph (b)(4) to read
“Room 6098”’;

b. By revising paragraphs (b)(4)(i) and
(b)(4)(ii); and

c. By revising examples (xxix), (xxx),
(xxxiv), and (xxxv) in paragraph (c)(4)
under the heading “Examples”, to read
as follows:

§760.5 Reporting requirements.

* * * * *

(b) * * *

(4) * Kk %

(i) Where the person receiving the
request is a United States person located
in the United States, each report of
requests must be postmarked by the last
day of the month following the calendar
quarter in which the request was
received (e.g., April 30 for the quarter
consisting of January, February, and
March).

(ii) Where the person receiving the
request is a United States person located
outside the United States, each report of
requests must be postmarked by the last
day of the second month following the
calendar quarter in which the request
was received (e.g., May 31 for the
quarter consisting of January, February,
and March).

* * * * *

(C]***
(4)***

Examples

* * * * *

(xxix) A, a U.S. manufacturer, is
engaged from time-to-time in supplying
drilling rigs to company B in boycotting
country Y. B insists that its suppliers
sign contracts which provide that, even
after title passes from the supplier to B,
the supplier will bear the risk of loss
and indemnify B if goods which the
supplier has furnished are denied entry
into Y for whatever reason. A knows or
has reason to know that this contractual
provision is required by B because of
Y’s boycott, and that B has been using
the provision since 1977. A receives an
order from B which contains such a
clause.

B’s request is not reportable by A,
because the request is deemed to be not
reportable by these regulations if the
provision was in use by B prior to
January 18, 1978.

(xxx) Same as (xxix), except that A
does not know when B began using the
provision.

Unless A receives information from B
that B introduced the term prior to
January 18, 1978, A must report receipt

of the request.
* * * * *

(xxxiv) U.S. exporter A, in shipping
goods to boycotting country Y, receives
a request from the customer in Y to state
on the bill of lading that the vessel is
allowed to enter Y’s ports. The request
further states that a certificate from the

owner or master of the vessel to that
effect is acceptable.

The request A received from his
customer in Y is not reportable because
it is a request of a type deemed to be not
reportable by these regulations. (A may
not make such a statement on the bill
of lading himself, if he knows or has
reason to know it is requested for a
boycott purpose.)

(xxxv) U.S. exporter A, in shipping
goods to boycotting country Y, receives
a request from the customer in Y to
furnish a certificate from the owner of
the vessel that the vessel is permitted to
call at Y’s ports.

The request A received from his
customer in Y is not reportable because
it is a request of a type deemed to be not

reportable by these regulations.
* * * * *

7. Supplement No. 1 to Part 760 is
amended:

a. By revising the “Interpretation”
under the heading “B. Shipping
certificate.” in section “I.
Certifications”;

b. By revising the “Interpretation”
under the heading “C: Insurance
certificate.” in section “I.
Certifications”; and

c. By revising the “Interpretation”
under the heading “A. Contractual
clause regarding import laws of
boycotting country.” in section “IL.
Contractual Clauses”, as follows:

Supplement No. 1 to Part 760—
Interpretations
* * * * *

1. Certifications
* * * * *

B. Shipping certificate * * *
Interpretation

It is the Department’s position that
furnishing a certificate, such as the one set
out above, stating: (1) The name of the vessel,
(2) The nationality of the vessel, and (3) The
owner of the vessel and further declaring that
the vessel: (a) Is not registered in a boycotted
country, (b) Is not owned by nationals or
residents of a boycotted country, and (c) Will
not call at or pass through a boycotted
country port enroute to its destination in a
boycotting country falls within the exception
contained in § 760.3(c) for compliance with
the import and shipping document
requirements of a boycotting country. See
§760.3(c) and examples (vii), (viii), and (ix)
thereunder.

It is also the Department’s position that the
owner, charterer, or master of a vessel may
certify that the vessel is “‘eligible” or
“otherwise eligible” to enter into the ports of
a boycotting country in conformity with its
laws and regulations. Furnishing such a
statement pertaining to one’s own eligibility
offends no prohibition under this part 760.
See § 760.2(f), example (xiv).

On the other hand, where a boycott is in
force, a declaration that a vessel is “‘eligible”
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or “otherwise eligible” to enter the ports of
the boycotting country necessarily conveys
the information that the vessel is not
blacklisted or otherwise restricted from
having a business relationship with the
boycotting country. See § 760.3(c) examples
(vi), (xi), and (xii). Where a person other than
the vessel’s owner, charterer, or master
furnishes such a statement, that is
tantamount to his furnishing a statement that
he is not doing business with a blacklisted
person or is doing business only with non-
blacklisted persons. Therefore, it is the
Department’s position that furnishing such a
certification (which does not reflect
customary international commercial practice)
by anyone other than the owner, charterer, or
master of a vessel would fall within the
prohibition set forth in § 760.2(d) unless it is
clear from all the facts and circumstances
that the certification is not required for a
boycott reason. See § 760.2(d)(3) and (4). See
also part A., “Permissible Furnishing of
Information,” of Supplement No. 5 to this
part.

C. Insurance certificate. * * *

Interpretation

It is the Department’s position that
furnishing the name of the insurance
company falls within the exception
contained in § 760.3(c) for compliance with
the import and shipping document
requirements of a boycotting country. See
§760.3(c)(1)(v) and examples (v) and (x)
thereunder. In addition, it is the
Department’s position that furnishing a
certificate, such as the one set out above,
stating the address of the insurance
company’s principal office and its country of
incorporation offends no prohibition under
this part 760 unless the U.S. person
furnishing the certificate knows or has reason
to know that the information is sought for the
purpose of determining that the insurance
company is neither headquartered nor
incorporated in a boycotted country. See
§760.2(d)(1)(1).

It is also the Department’s position that the
insurer, himself, may certify that he has a
duly qualified and appointed agent or
representative in the boycotting country and
may furnish the name and address of his
agent or representative. Furnishing such a
statement pertaining to one’s own status
offends no prohibition under this part 760.
See § 760.2(f), example (xiv).

On the other hand, where a boycott is in
force, a declaration that an insurer “has a
duly qualified and appointed agent or
representative” in the boycotting country
necessarily conveys the information that the
insurer is not blacklisted or otherwise
restricted from having a business relationship
with the boycotting country. See § 760.3(c),
example (v). Therefore, it is the Department’s
position that furnishing such a certification
by anyone other than the insurer would fall
within the prohibition set forth in § 760.2(d)
unless it is clear from all the facts and
circumstances that the certification is not
required for a boycott reason. See
§760.2(d)(3) and (4).

* * * * *

II. Contractual Clauses
* * * * *

A. Contractual clause regarding import
laws of boycotting country. * * *

Interpretation

It is the Department’s position that an
agreement, such as the one set out in the first
sentence above, that the import and customs
requirements of a boycotting country shall
apply to the performance of a contract does
not, in and of itself, offend any prohibition
under this part 760. See § 760.2(a)(5) and
example (iii) under “Examples of Agreements
To Refuse To Do Business.” It is also the
Department’s position that an agreement to
comply generally with the import and
customs requirements of a boycotting country
does not, in and of itself, offend any
prohibition under this part 760. See
§760.2(a)(5) and examples (iv) and (v) under
“Examples of Agreements To Refuse To Do
Business.” In addition, it is the Department’s
position that an agreement, such as the one
set out in the second sentence above, to
comply with the boycotting country’s import
and customs requirements prohibiting the
importation of products or components: (1)
Originating in the boycotted country; (2)
Manufactured, produced, or furnished by
companies organized under the laws of the
boycotted country; or (3) Manufactured,
produced, or furnished by nationals or
residents of the boycotted country falls
within the exception contained in § 760.3(a)
for compliance with the import requirements
of a boycotting country. See § 760.3(a) and
example (ii) thereunder.

The Department notes that a United States
person may not furnish a negative
certification regarding the origin of goods or
their components even though the
certification is furnished in response to the
import and shipping document requirements
of the boycotting country. See § 760.3(c) and
examples (i) and (ii) thereunder, and
§760.3(a) and example (ii) thereunder.

* * * * *

8. Supplement No. 2 to Part 760 is
amended:

a. By revising the phrase “receipt of
requests for such shipping and
insurance certificates from Saudi Arabia
is not reportable” to read “‘receipts of
requests for such shipping and
insurance certificates from Saudi Arabia
are not reportable” in the undesignated
paragraph which begins with the phrase
“On the basis of this clarification”; and

b. By revising the phrase “receipt of
requests for such certifications is
reportable” to read “‘receipts of requests
for such certifications are reportable” in
the undesignated paragraph which
begins with the phrase “It is still the
Department’s position”.

9. Supplement No. 4 to Part 760 is
amended by revising the second
undesignated paragraph as follows:

Supplement No. 4 to Part 760—
Interpretation
* * * * *

Section 760.1(d)(12) provides the general
guidelines for determining when U.S.-origin

goods shipped from a controlled in fact
foreign subsidiary are outside U.S.
commerce. The two key tests of that
provision are that the goods were “(i) * * *
acquired without reference to a specific order
from or transaction with a person outside the
United States; and (ii) * * * further
manufactured, incorporated into, refined
into, or reprocessed into another product.”
Because the application of these two tests to
spare parts does not conclusively answer the
U.S. commerce question, the Department is
presenting this clarification.

* * * * *

10. Supplement No. 5 to part 760 is
amended by revising the phrase
“Section 760.3(f) of this part” to read
“Section 760.3(g)” in the undesignated
paragraph following the heading “B.
Availability of the Compliance with
Local Law Exception to Establish a
Foreign Branch”.

11. Supplement No. 6 to part 760 is
amended by revising paragraph (a) as
follows:

Supplement No. 6 to Part 760—
Interpretation
* * * * *

(a) * % %

This term is very common in letters
of credit from Kuwait and may also
appear from time-to-time in invitations
to bid, contracts, or other trade
documents. It imposes a condition or
requirement compliance with which is
prohibited, but permitted by an
exception under the Regulations (see
§760.2(a) and § 760.3(a)). It is reportable
by those parties to the letter of credit or
other transaction that are required to
take or refrain from taking some boycott
related action by the request. Thus the
bank must report the request because it
is a term or condition of the letter of
credit that it is handling, and the
exporter-beneficiary must report the
request because the exporter determines
the origin of the goods. The freight
forwarder does not have to report this
request because the forwarder has no
role or obligation in selecting the goods.
However, the freight forwarder would
have to report a request to furnish a
certificate that the goods do not
originate in or contain components from
a boycotted country. See § 760.5,
examples (xii)—(xvii).

* * * * *

12. Supplement No. 7 to part 760 is
amended:

a. By revising the phrase ““§ 760.3(c) of
this part” to read ““§ 760.3(d)” in the
second undesignated paragraph; and

b. By revising the third undesignated
paragraph as follows:

Supplement No. 7 to Part 760—
Interpretation
* * * * *
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“A United States person may comply or
agree to comply in the normal course of
business with the unilateral and specific
selection by a boycotting country * * * of
* * * gpecific goods, * * * provided that
* * * with respect to goods, the items, in the
normal course of business, are identifiable as
to their source or origin at the time of their
entry into the boycotting country by (a)
uniqueness of design or appearance or (b)
trademark, trade name, or other identification
normally on the items themselves, including
their packaging.”

* * * * *

13. Supplement No. 8 to part 760 is
amended by revising the phrase
“§760.1(d)(13) of this part” to read
“§760.1(d)(3)” in the third
undesignated paragraph.

14. Supplement No. 9 to part 760 is
amended by revising the phrase
“§ 760.3(f) of this part” to read
“§760.3(g)” the first undesignated
paragraph.

15. Supplement No. 10 to part 760 is
amended by revising the phrase ‘“non
exclusionary, non blacklisting
statement” to read ‘“‘non-exclusionary,
non-blacklisting statement” in the
undesignated paragraph that follows
paragraph heading (b).

16. Supplement No. 11 to part 760 is
amended:

a. By placing quotation marks around
the undesignated paragraph that follows
the phrase “§ 760.5(a)(4) of this part
status in part”; and

b. By revising the parenthetical phrase
“(§ 760.5(a)(6) of this part)” to read
“(§ 760.5(b)(6)” in the last undesignated
paragraph.

17. Supplement No. 12 to part 760 is
amended:

a. By placing beginning and ending
quotation marks around the first and
second undesignated paragraphs,
respectively, that follow the phrase
“Example (v) under § 760.4 of this part
(Evasion) provides:”

b. By revising the phrase “recently
imposed by the government” to read
“imposed by the government” in the
undesignated paragraph that begins
with the phrase “This interpretation
deals with”’; and

c. By placing quotation marks around
the undesignated paragraph that begins
with the phrase “Declaration: I, the
undersigned”.

18. Supplement No. 13 to part 760 is
amended:

a. By revising the phrase ““§ 760.3(c) of
this part” to read ““§ 760.3(d)” in the
undesignated paragraph following the
heading “Summary”’;

b. By placing quotation marks around
the third undesignated paragraph
following the heading “Regulatory
Background”’;

c. By revising the phrase ““§ 760.3(c)”
part” to read “§ 760.3(d)” in the fourth
undesignated paragraph following the
heading “Regulatory Background”;

d. By revising the heading ““Analysis
of the New Contractual Language” to
read “Analysis of Additional
Contractual Language”;

e. By revising the phrase “of a new
contractual clause” to read “of a
contractual clause” in the undesignated
paragraph following the newly revised
heading “Analysis of the New
Contractual Language”’;

f. By revising the heading “Boycott of
Boycotted Country” to read “Boycott of
[Name of Boycotted Country]”;

g. By revising the phrase “§ 760.3(c) of
this part” to read ““§ 760.3(d)” in the last
undesignated paragraph of this
supplement.

19. Supplement No. 14 to part 760 is
amended:

a. By placing beginning and ending
quotation marks around the first and
second undesignated paragraphs,
respectively, following the sentence
“The following language has appeared
in tender documents issued by a
boycotting country:” in paragraph (a);

b. By revising the phrase ‘“Agreement
to Refuse to Do Business” to read
“Agreements to Refuse to Do Business”
in the last sentence of the third
undesignated paragraph following the
sentence “The following language has
appeared in tender documents issued by
a boycotting country:” in paragraph (a);

c. By revising the phrase
“§760.6(a)(1) of this part” to read
“§760.5(a)(1) of this part” in the last
undesignated paragraph following the
sentence “The following language has
appeared in tender documents issued by
a boycotting country:” in paragraph (a);
and

d. By placing beginning and ending
quotation marks around the first and
second undesignated paragraphs,
respectively, that follow the sentence
“The following terms frequently appear
on letters of credit covering shipment to
Iraq:” in paragraph (b).

Dated: May 18, 2000.

R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 00-13251 Filed 5-31-00; 8:45 am]
BILLING CODE 3510-33-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations Nos. 4 and 16]
RIN 0960-AD91

Federal Old-Age, Survivors and
Disability Insurance and Supplemental
Security Income for the Aged, Blind,
and Disabled; Medical and Other
Evidence of Your Impairment(s) and
Definition of Medical Consultant

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising the Social
Security and Supplemental Security
Income (SSI) disability regulations
regarding sources of evidence for
establishing the existence of a medically
determinable impairment under title II
and title XVI of the Social Security Act
(the Act). We are doing this to clarify
and expand the list of acceptable
medical sources and to revise the
definition of the term “medical
consultant” to include additional
acceptable medical sources.
DATES: These rules are effective July 3,
2000.
FOR FURTHER INFORMATION CONTACT:
Georgia E. Myers, Regulations Officer,
Social Security Administration, 6401
Security Boulevard, Baltimore,
Maryland 21235-6401, 1-410-965—3632
or TTY 1-800-966—5609. For
information about eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1—
800-325-0778.
SUPPLEMENTARY INFORMATION: The Act
provides, in title II, for the payment of
disability benefits to persons insured
under the Act. Title II also provides,
under certain circumstances, for the
payment of child’s insurance benefits
based on disability and widow’s and
widower’s insurance benefits for
disabled widows, widowers, and
surviving divorced spouses of insured
persons. In addition, the Act provides,
in title XVI, for SSI payments to persons
who are aged, blind, or disabled and
who have limited income and resources.
For adults under both the title IT and
title XVI programs (including persons
claiming child’s insurance benefits
based on disability under title II),
“disability”” means the inability to
engage in any substantial gainful
activity. For an individual under age 18
claiming SSI benefits based on
disability, “disability’’ means that an
impairment(s) causes ‘‘marked and
severe functional limitations.” (Our
regulations at §416.902 explain that,
“[m]arked and severe functional
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limitations, when used as a phrase,
* * *ig a level of severity that meets
or medically or functionally equals the
severity of a listing in the Listing of
Impairments in appendix 1 of subpart P
of part 404 * * *.”’) Under both title II
and title XVI, disability must be the
result of a medically determinable
physical or mental impairment or
combination of impairments that can be
expected to result in death or that has
lasted or can be expected to last for a
continuous period of at least 12 months.
The Act also provides that an
individual shall not be considered to be
under a disability unless he or she
furnishes such medical and other
evidence of the existence of such
impairment(s) as the Commissioner may
require.

Explanation of Revisions

Sections 404.1513 and 416.913
provide that we need reports about an
individual’s impairments from
acceptable medical sources; they also
provide a list of “acceptable medical
sources.” Acceptable medical sources
are individuals who have the training
and expertise to provide us with the
signs and laboratory findings based on
medically acceptable clinical and
laboratory diagnostic techniques that
establish the existence of a medically
determinable physical or mental
impairment.

We are amending §§ 404.1513 and
416.913 by revising the list of acceptable
medical sources and making other
changes to these and other sections of
our regulations as explained below.

For clarity, we refer to the new rules,
as revised in this regulatory publication,
as “final” rules and to the rules that are
being changed by these final rules as the
“prior” rules. However, these final rules
do not go into effect until 30 days after
the date of this publication. Therefore,
the “prior” rules will still be in effect
for another 30 days.

Sections 404.1513 and 416.913
Medical Evidence of Your Impairment

We are revising the heading to read,
“Medical and other evidence of your
impairment(s)” to more accurately
identify the subject of these sections.
Even though these prior sections were
called “Medical evidence of your
impairment,” they have always
described how we use evidence from
both acceptable medical sources and
other sources, such as (but not limited
to) nurse-practitioners, chiropractors,
school teachers, and social workers.
Sections 223(d)(3) and 1614(a)(3)(D) of
the Act require that an individual have
a medically determinable physical or
mental impairment that results from

anatomical, physiological, or
psychological abnormalities which are
demonstrable by medically acceptable
clinical and laboratory diagnostic
techniques. To establish the existence of
a medically determinable impairment,
we require evidence from acceptable
medical sources. However, as indicated
in both the prior §§404.1513(e) and
416.913(e) and the final §§404.1513(d)
and 416.913(d), we also may use
evidence from other sources to help us
understand how an adult’s
impairment(s) affects the ability to work
and how a child’s impairment(s) affects
the ability to function.

We are revising the heading of
§§404.1513(a) and 416.913(a) to
“Sources who can provide evidence to
establish an impairment” and the
provisions of these paragraphs as well.
These revisions make it clear that we
need evidence from acceptable medical
sources to establish the existence of a
medically determinable impairment. We
then continue to list the sources that we
consider acceptable medical sources in
final paragraphs (a)(1) through (a)(5). In
addition, as described below, we are
making some revisions to this list of
acceptable medical sources. We are also
adding a cross-reference to § 404.1508 in
§404.1513(a) and a cross-reference to
§416.908 in §416.913(a). The
regulations to which we are cross-
referring, both entitled “What is needed
to show an impairment,” describe the
type of medical evidence we require to
establish the existence of a medically
determinable impairment.

We are revising prior paragraph (a)(1)
(“Licensed physicians”) by combining it
with prior paragraph (a)(2) (‘“Licensed
osteopaths”) because osteopaths are
physicians. Their medical degree is
usually Doctor of Osteopathy (D.O.),
rather than Doctor of Medicine (M.D.).
Thus, a licensed physician may be
either a medical or an osteopathic
physician. Because of this consolidation
of two paragraphs, we are renumbering
prior paragraphs (a)(3) and (a)(4) as final
paragraphs (a)(2) and (a)(3).

We have also added language to final
paragraph (a)(2) (prior paragraph (a)(3),
“Licensed or certified psychologists”) to
provide that licensed or certified school
psychologists, or licensed or certified
individuals with other titles who
perform the same function as a school
psychologist in a school setting, are
acceptable medical sources for
establishing the existence of mental
retardation, learning disabilities, and
borderline intellectual functioning. The
final provision reflects our longstanding
operating instructions. It also includes
an additional change, which did not
appear in the proposed rules, that we

have made in response to public
comments.

Before including school psychologists
as acceptable medical sources in our
operating instructions for purposes of
establishing the existence of mental
retardation and learning disabilities, we
conducted a State-by-State analysis of
the educational qualifications and other
requirements for their licensure or
certification, and we had discussions
with representatives of the National
Association of School Psychologists on
the issue of what school psychologists
are uniformly qualified to do
nationwide. Although the term
“licensed or certified psychologists”
encompasses school psychologists, we
found that there was a lack of national
uniformity among the States as to what
school psychologists are allowed to do
beyond assessing cognitive functioning,
such as in the areas of mental
retardation and learning disabilities. We
determined, however, that licensed or
certified school psychologists (or
licensed or certified individuals with
other titles who perform the same
functions as school psychologists in
school settings) are able to provide us
with a complete medical report of
manifestations related to these kinds of
disorders. Therefore, we concluded that
all individuals who are licensed or
certified by their States as school
psychologists (or approved in Michigan,
which is equivalent to licensure or
certification in other States) are medical
sources who can establish the existence
of mental retardation and learning
disabilities. We discuss an additional
change below in the Public Comments
section, where we summarize and
respond to the public comments we
received following our publication of
these regulatory provisions in the
Federal Register as proposed rules on
October 9, 1998 (63 FR 54417). The
additional change is that we have
concluded that these individuals are
also acceptable medical sources for the
purpose of establishing the existence of
borderline intellectual functioning.

We are adding a new paragraph (a)(4)
to include licensed podiatrists as
acceptable medical sources for
impairments of the foot, or foot and
ankle, depending on the delineation in
the State licensure. We have included
these sources in our operating
instructions for many years as
acceptable medical sources for purposes
of establishing the existence of a
medically determinable impairment of
the foot, or foot and ankle, because they
are licensed to practice medicine and
perform surgery on a specific part of the
body. They can do everything that a
physician is licensed to do with respect
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to the foot, or foot and ankle, and have
equal standing to physicians in this
respect. Final paragraph (a)(4) provides
that whether evidence from a given
podiatrist can be used to establish the
existence of a medically determinable
impairment of the foot only, or the foot
and ankle, will depend on the scope of
practice of podiatry in a State; i.e.,
whether the State in which the
podiatrist practices permits the practice
of podiatry on the foot only, or on the
foot and ankle. Medical reports from
podiatrists can provide us with all the
evidence we require to establish the
existence of a medically determinable
impairment of the foot, or foot and
ankle.

We are deleting prior paragraph (a)(5),
which provided that persons authorized
to send us a copy or summary of the
medical records of a hospital or other
institution were acceptable medical
sources. Regardless of who is authorized
to send us a medical report, the
evidence itself must be provided by an
acceptable medical source identified in
final paragraphs (a)(1) through (a)(5).
Similarly, we are deleting prior
paragraph (a)(6) (that appears only in
§416.913), which provided that reports
of an interdisciplinary team were
acceptable medical sources as long as
they contained the evaluation and
signature of an acceptable medical
source. It does not matter whether the
evaluation by an acceptable medical
source identified in final paragraphs
(a)(1) through (a)(5) is included in an
interdisciplinary team report or is
contained in a separate report. Because
acceptable medical sources are
individuals, it is redundant and
somewhat misleading to provide that an
interdisciplinary team report containing
the evaluation and signature of an
acceptable medical source is such a
source.

We are adding a new paragraph (a)(5)
to include qualified speech-language
pathologists as acceptable medical
sources who can establish the existence
of a speech or language impairment. For
several years, we have included these
individuals in our operating
instructions as medical sources who can
provide evidence to establish the
existence of a medically determinable
speech or language impairment in SSI
childhood disability cases in which the
child is found disabled. The final
regulation now provides that these
individuals are acceptable medical
sources for speech and language
impairments regardless of whether the
determination or decision is favorable to
the individual, and is applicable to both
adults and children and to disability
claims under both titles of the Act.

Before including qualified speech-
language pathologists in our operating
instructions, we conducted a State-by-
State analysis of the educational
qualifications and other requirements
for licensure or certification of speech-
language pathologists, and we had
discussions with representatives of the
American Speech-Language-Hearing
Association. We determined that the
evaluation report of a qualified speech-
language pathologist can provide us
with the detailed evidence we need
about a person’s communicative ability
that enables us to determine the
existence of a medically determinable
speech or language impairment.

Final paragraph (a)(5) provides that
“qualified” speech-language
pathologists are individuals who are
licensed by the State professional
licensing agency, or fully certified by
their State’s education agency, or who
hold a Certificate of Clinical
Competence from the American Speech-
Language-Hearing Association. We have
cited State licensure as the first
credential for speech-language
pathologists to be consistent with the
paragraphs for physicians and other
acceptable medical sources in this
section, all of which require that the
individual be “licensed.” We have cited
the State education agency certification
as an alternative credential because
some States do not have licensing
agencies for speech-language
pathologists; thus, the only State
credential that speech-language
pathologists have in such States is State
education agency certification. To
maintain either State licensure or State
education agency certification, an
individual must meet certain criteria
(e.g., must obtain 20 continuing
education units in the field over a 2-year
period). We have also cited a Certificate
of Clinical Competence from the
American Speech-Language-Hearing
Association as another acceptable
credential because it indicates that a
speech-language pathologist has met the
stringent criteria for education, training,
examination, and clinical practice set
forth by the American Speech-
Language-Hearing Association.

Finally, we have made minor editorial
revisions to the provisions in
§§404.1513(a)(1) through (a)(5) and
416.913(a)(1) through (a)(5). The
revisions, mostly to correct punctuation,
are not substantive and are not intended
to change the meaning of the provisions.

We are redesignating prior
§§404.1513(d) and 416.913(d),
“Completeness,” as §§404.1513(e) and
416.913(e). We are redesignating prior
paragraph (e) of those sections,
“Information from other sources,” as

paragraph (d). Our intent in switching
the positions of these two paragraphs is
to make it clearer that, when we decide
whether the evidence in a case is
complete enough for a determination,
we consider all the evidence in the case
record, including the medical evidence
from acceptable medical sources
identified in paragraph (a), information
from the individual, and any evidence
that may have been provided by other
sources, such as those identified in final
paragraph (d).

We are also revising the language in
final §§404.1513(d) and 416.913(d)
(prior paragraph (e)) by making
technical changes for clarity and for
consistency between these provisions in
parts 404 and 416, which contained
some differences in our prior rules. We
are also reorganizing and renumbering
the subparagraphs in final paragraph
(d). In addition, we are deleting the
words “Information from” in the
heading.

We are revising the first sentence of
§404.1513(d) to read: “In addition to
evidence from the acceptable medical
sources listed in paragraph (a) of this
section, we may also use evidence from
other sources to show the severity of
your impairment(s) and how it affects
your ability to work.” We are also
revising the first sentence of
§416.913(d) to read: “In addition to
evidence from the acceptable medical
sources listed in paragraph (a) of this
section, we may also use evidence from
other sources to show the severity of
your impairment(s) and how it affects
your ability to work or, if you are a
child, your functioning.”” In both of
these sentences, we are adding a
reference to the severity of the
individual’s impairment(s) because we
may use evidence from other sources to
show impairment severity, as well as
how it affects the ability to work or, in
§416.913(d), a child’s functioning. In
final §416.913(d), we are changing the
language ““or, if you are a child, your
ability to function independently,
appropriately, and effectively in an age-
appropriate manner” to ‘“or, if you are
a child, your functioning,” in response
to section 211 of Public Law 104-193
which, on August 22, 1996, added a
new paragraph 1614(a)(3)(C) to the Act
that changed the definition of disability
for individuals under age 18 claiming
SSI benefits.

We are adding the phrase “‘but are not
limited to” to the second sentence of
final §404.1513(d) to clarify that the list
of other sources is not an exclusive list
and to make it consistent with the
language in prior § 416.913(e) (final
§416.913(d)). We also have deleted the
words “may”’ and “and” from the
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second sentence of final §416.913(d),
and inserted the word “but” after the
phrase “Other sources include” to make
it consistent with the second sentence of
final §404.1513(d).

In making these changes in the two
sections, we are consolidating the
provisions from prior §§416.913(e)(3)
and (e)(4) in final paragraph (d)(1) and
modifying the example of therapists that
was in the proposed rules so that it is
not restricted to just physical therapists.
The examples in the proposed rules
should not have been limited to
physical therapists because there are
other types of therapists, such as
occupational therapists, as identified in
prior §416.913(e)(4), recreational
therapists, and kinesiotherapists. We are
deleting “speech and language
therapists” from the examples that were
in prior §416.913(e)(4) because, as
discussed earlier in this preamble, we
are amending the regulations to include
these individuals as acceptable medical
sources. (However, in final
§404.1513(a)(5) and 416.913(a)(5), we
use the term “speech-language
pathologists” because it is a more
accurate title for these health care
professionals.)

We are clarifying in final
§§404.1513(d)(1) and 416.913(d)(1), the
list of individuals, such as nurse-
practitioners and audiologists, who
provide some medical services by
adding the phrase, “Medical sources not
listed in paragraph (a) of this section.”
We are including in §§404.1513(d)(1)
and 416.913(d)(1) some of the examples
of other medical sources that previously
were contained only in prior
§404.1513(e)(3) or only in prior
§416.913(e)(3) and (e)(4). The prior
provisions did not provide all the same
examples, and the final rules are now
consistent in parts 404 and 416.

Final §§404.1513(d)(2) and
416.913(d)(2) reflect provisions that
were only in prior § 416.913(e)(5).

We are adding the word ‘“‘personnel”
in final §§404.1513(d)(3) and
416.913(d)(3). The prior sections
(§§404.1513(e)(1) and 416.913(e)(1))
referred to public and private social
welfare “agencies.” However, when we
refer to “sources” in these rules, we
mean people, not entities. This change
also makes the provision similar to
other provisions within these sections.

We begin final §§404.1513(d)(4) and
416.913(d)(4) with the phrase, ‘“‘Other
non-medical sources,” instead of
“Observations by,” to make the
construction of final paragraph (d)(4)
parallel to that of final paragraphs (d)(1)
through (d)(3). We are also adding the
language ““(for example, spouses,
parents and other caregivers, siblings,

other relatives, friends, neighbors, and
clergy)” to final § 404.1513(d)(4) to
make it consistent with the language in
prior §416.913(e)(2) (final
§416.913(d)(4)).

As is discussed below in the Public
Comments section, we revised the
proposed first sentence of final
§§404.1513(e) and 416.913(e) (prior
paragraph (d)) to read: “The evidence in
your case record, including the medical
evidence from acceptable medical
sources (containing the clinical and
laboratory findings) and other medical
sources not listed in paragraph (a),
information you give us about your
medical condition(s) and how it affects
you, and other evidence from other
sources, must be complete and detailed
enough to allow us to make a
determination or decision about
whether you are disabled or blind.” In
the Notice of Proposed Rulemaking
(NPRM), we proposed to simplify the
sentence by deleting any reference to
the medical evidence and referring only
to ““the evidence” in a claim. A
commenter believed that it would be
better to retain reference to the medical
evidence and simply to refer to the
types of evidence we obtain. As in the
proposed rules, the change in the final
rules will clarify that we do not look
only at medical evidence from the
acceptable medical sources identified in
paragraph (a), but also at information
provided by the individual and any
evidence that might have been provided
by other sources, as described in final
paragraph (d), when we make a
determination whether the individual is
disabled or blind.

We have revised final paragraph (e)(1)
by deleting the term “limiting effects”
and substituting in its place the word
“severity,” which more accurately
conveys the statutory requirement that
an individual must have a severe
impairment to be found disabled. We
are revising the language in final
paragraph (e)(2) to more accurately refer
to whether the duration requirement, as
described in §§404.1509 and 416.909, is
met.

We are revising final paragraph (e)(3)
by qualifying the language about
residual functional capacity because the
combined evidence must be complete
and detailed enough to allow us to
determine the individual’s residual
functional capacity only when the
evaluation steps described in
§§404.1520(e) or (f)(1) and 416.920(e) or
(£)(1) apply. We are also adding the
phrase “or, if you are a child, your
functioning” to §416.913(e)(3) because
ability to function is the relevant issue
that we must determine for a child, not
residual functional capacity.

Other Changes

Sections 404.1503 and 416.903 Who
Makes Disability and Blindness
Determinations.

We have removed the last sentence in
paragraph (e) because it addressed only
the role in disability determinations of
psychological consultants, and did not
address the parallel situations of
speech-language pathologists and other
consultants. We now provide more
comprehensive rules in revised
paragraphs (c) and (f) of §§404.1616 and
416.1016. We explain that non-
physician medical consultants and
psychological consultants can only
evaluate impairments within their area
of expertise.

Sections 404.1512 and 416.912
Evidence of Your Impairment.

We are changing the cross-reference
in paragraph (b)(4) from paragraph (e) to
paragraph (d) to reflect the reversal and
redesignation of these two paragraphs
already explained above.

Sections 404.1526 and 416.926
Medical Equivalence

We are revising the second sentence
in paragraph (c) of §§404.1526 and
416.926 to indicate that a medical
consultant must be an acceptable
medical source identified in
§§404.1513(a)(1) or (a)(3) through (a)(5)
and 416.913(a)(1) or (a)(3) through
(a)(5). We believe the acceptable
medical sources identified in these
sections, in addition to physicians, are
fully qualified to serve as medical
consultants within their areas of
expertise.

As we discuss below in the Public
Comments section, we received
comments indicating that our intent was
unclear. Accordingly, we are also
revising the last sentence of paragraph
(c), the parenthetical cross-references to
§§404.1616 and 416.1016. The
additional language we have included
in final §§404.1616 and 416.1016
clarifies that medical consultants who
are not physicians are limited to
evaluating impairments within their
specialties; for example, a speech-
language pathologist functioning as a
medical consultant would be able to
provide an opinion about medical
equivalence only with respect to a
speech or language impairment.

Sections 404.1615 and 416.1015
Making Disability Determinations

We are removing the last sentence in
paragraph (d). In the NPRM, we
inadvertently failed to propose deleting
this last sentence, which is the exact
same provision contained in the last
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sentence we are removing in paragraph
(e) of §§404.1503 and 416.903.
Therefore, for the same reasons
discussed earlier for the deletion in
§§404.1503 and 416.903, we are
deleting this last sentence as well from
§§404.1615(d) and 416.1015(d).

Sections 404.1616 and 416.1016
Medical or Psychological Consultants

In the NPRM, we proposed to revise
the first sentence in §§404.1616 and
416.1016 to indicate that a medical
consultant must be an acceptable
medical source identified in
§§404.1513(a)(1) or (a)(3) through (a)(5)
and 416.913(a)(1) or (a)(3) through
(a)(5). As we discuss below in the Public
Comments section, we received a
number of comments that indicated to
us that our intent was unclear or that
recommended additional rules defining
the authority of medical consultants
who are not physicians. Accordingly,
we have extensively revised §§404.1616
and 416.1016.

The final rules now contain six
paragraphs, designated (a) through (f).
Paragraph (a), “What is a medical
consultant?” explains that a “‘medical
consultant” is a person who is a
member of a team that makes disability
determinations in a State agency, as
explained in §§404.1615 and 416.1015,
or who is a member of a team that
makes disability determinations for us
when we make disability
determinations ourselves.

Paragraph (b), “What qualifications
must a medical consultant have?”
provides that a medical consultant must
be an acceptable medical source
identified in §§404.1513(a)(1) and (a)(3)
through (a)(5) and 416.913(a)(1) and
(a)(3) through (a)(5) and names all of the
acceptable medical sources, in addition
to cross-referencing these provisions as
we had done in the NPRM. We believe
that this is a clearer way to explain who
is included. The paragraph also
provides that the medical consultant
must meet any appropriate
qualifications for his or her specialty as
explained in § § 404.1513(a) or
416.913(a).

Final paragraph (c) is called, “Are
there any limitations on what medical
consultants who are not physicians can
evaluate?” In this paragraph, we clarify
in response to comments what was
always our intent: that even though any
individual who is an acceptable medical
source may be a medical consultant,
medical consultants who are not
physicians are limited to evaluations to
the same extent that they would be
limited in providing evidence of a
medically determinable impairment. We
provide an example explaining the

limitations of a State agency medical
consultant who, as a team member that
makes disability determinations, is a
speech-language pathologist.

Paragraph (d) is called, “What is a
psychological consultant?” It explains
that a psychological consultant may
function in the same capacity as any of
the individuals in paragraph (a) except
that they are limited to the evaluation of
mental impairments.

Paragraph (e) incorporates the second
and third sentences of the opening
paragraph of prior §§404.1616 and
416.1016, and paragraphs (a), (b), and
(c) of those sections. We have
incorporated the provisions verbatim.
The only differences are in the letter
and number designations of the
paragraph and subparagraphs and the
new heading we added to final
paragraph (e) for consistency with the
headings of the previous paragraphs.
The prior provisions did not use
headings.

Paragraph (f) is called, ““Are there any
limitations on what a psychological
consultant can evaluate?” It parallels
paragraph (c) of this section, discussed
above.

Public Comments

We published these regulatory
provisions in the Federal Register as an
NPRM on October 9, 1998 (63 FR
54417). The comment period closed on
December 8, 1998. We received
comments in response to this notice
from 12 individuals and organizations,
including government agencies whose
interests and responsibilities require
them to have some expertise in the
evaluation of medical evidence used in
making disability determinations under
titles IT and XVI of the Act. We also
received comments from a private, non-
profit organization for the disabled, an
individual attorney, health care
professional organizations, and an
employee union.

Most of the commenters stated that
they supported the proposed rules.
However, a number of commenters
offered suggestions for revisions and
additions, as explained below. Three
commenters supported the rules
without making any recommendations.

One commenter opposed all of the rules.

Because some of the comments were
similar, we condensed, summarized, or
paraphrased them. We have, however,
tried to summarize the commenters’
views accurately and to respond to all
of the significant issues raised by the
commenters that are within the scope of
these rules.

Comment: Two commenters
recommended that we revise paragraph
(a)(2) of §§404.1513 and 416.913 to

include borderline intellectual
functioning in the list of impairments
that can be established by evidence from
licensed or certified school
psychologists.

Response: We adopted the comments.
As one of the commenters noted,
borderline intellectual functioning is a
medically determinable mental
impairment that results from
psychological abnormalities
demonstrable by medically acceptable
clinical and laboratory diagnostic
techniques. It is usually assigned to
individuals who have an intelligence
quotient (IQ) score in the 71-84 range
and for whom the diagnosis of mental
retardation has been excluded. School
psychologists are qualified to assess
cognitive abilities at all levels, and we
agree that they can establish the
existence of borderline intellectual
functioning.

Comment: One commenter
recommended that we expand proposed
paragraph (a)(5) of §§404.1513 and
416.913 to permit qualified speech-
language pathologists to establish
speech, language, “or related (e.g.,
swallowing)” impairments. The
commenter also recommended that we
expand the qualification criterion in the
proposed rules concerning meeting
State education agency standards to say:
“* * * provided such standards are
consistent with the highest
requirements for State-approved or
State-recognized certification, licensing,
registration, or other comparable
requirements for speech-language
pathologists.” The commenter believed
that this would make clear that the word
“qualified” refers to individuals who
have met the requirements in the State,
and would ensure that only those
individuals with sufficient training and
clinical expertise are allowed to provide
evidence used in making a disability
determination.

Response: We are not adopting the
recommendation to consider speech-
language pathologists as acceptable
medical sources for “related (e.g.,
swallowing)” impairments. Because of
the complex anatomical and
physiological construct involved in the
swallowing mechanism, specific
knowledge and training that encompass
the medical areas of neurology,
otolaryngology, and gastroenterology are
required for the proper interpretation of
laboratory and imaging studies
necessary in arriving at the diagnosis,
prognosis, and treatment regimen
pertaining to the variety of disorders
associated with swallowing. Therefore,
we will continue to require evidence
from a licensed physician to establish
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the existence of a medically
determinable swallowing impairment.

We are also not adopting the second
comment about State education agency
standards being consistent with the
highest State requirements because it
would not be feasible for us to
constantly monitor such standards and
requirements in each State.

For reasons already noted above in
the summary of the changes in these
final rules, we have cited State licensure
as the first credential in the rule.

Comment: One commenter
recommended that we not delete
paragraph (a)(6) of §416.913, the
paragraph that addresses
interdisciplinary assessments in which
there is a signature from an acceptable
medical source. The commenter
believed that this paragraph helps to
avoid confusion about the acceptability
of evidence that is signed by both a
medical and a nonmedical source. The
commenter also recommended that we
add the same provision to §404.1513.

Response: We did not adopt the
comment because the construction of
paragraph (a)(6) is confusing and not
parallel to the construction of the other
paragraphs in paragraph (a). Paragraph
(a) concerns who is an acceptable
medical source, not what is ‘‘acceptable
medical evidence.” Moreover, an
acceptable medical source must be a
person, not ““[a] report” as stated in
paragraph (a)(6). The fact that an
interdisciplinary team report is co-
signed by both a medical and
nonmedical source does not mean that
the report cannot be considered
“acceptable medical evidence,” i.e.,
evidence from an acceptable medical
source. Provided that the medical
source is an acceptable medical source
identified in final paragraphs (a)(1)
through (a)(5) of § §404.1513 and
416.913, it does not matter whether an
evaluation signed by an acceptable
medical source is included in an
interdisciplinary team report or is
contained in a separate report.

Comment: Three commenters
recommended that we include other
medical professionals in our list of
acceptable medical sources. One
commenter recommended that we
include optometrists for the
determination of other aspects of eye
diseases, in addition to the
measurement of visual acuity and visual
fields. Another commenter
recommended that we recognize
audiologists as acceptable medical
sources for purposes of establishing
hearing or related (e.g., balance)
impairments only. This source
recommended criteria for establishing
that an audiologist is “qualified” for our

program. The third commenter
recommended that we include pediatric
nurse-practitioners for establishing the
existence of medically determinable
impairments in children.

Response: We did not adopt the
comments. Sections 223(d)(3) and
1614(a)(3)(D) of the Act require that an
individual have a medically
determinable physical or mental
impairment that results from
anatomical, physiological, or
psychological abnormalities which are
demonstrable by medically acceptable
clinical and laboratory diagnostic
techniques. In keeping with these
statutory provisions, we generally
consider licensed physicians and
licensed or certified psychologists, who
are the most qualified health care
professionals, as “‘acceptable medical
sources” who can establish the
existence of a medically determinable
impairment. We have also provided in
these final rules that podiatrists and
speech-language pathologists may be
acceptable medical sources, not only
because of their unique qualifications,
but because we have determined that
there is sufficient standardization of
their qualifications across the States for
us to provide rules for their general use
in claims. We have not determined this
for other specialties. Therefore, we
believe it would be inappropriate to
include these additional specialties at
this time.

However, we want to make clear that
we consider information from the
sources named in the comments to be
important evidence when we determine
the severity of an individual’s
impairment. The rules on who is an
acceptable medical source address a
single, narrow issue in our disability
evaluations: who can provide evidence
to establish whether an individual has
a medically determinable impairment as
required by the Act. Once an individual
has crossed this threshold, we can and
do consider all evidence that helps us
to determine the severity of the
impairment and its effects on the
individual. For this critical aspect of the
disability determination process, we
will continue to use information from
the sources named in the comments.

Comment: One commenter disagreed
with our inclusion of licensed or
certified psychologists, school
psychologists and speech-language
pathologists as “acceptable medical
sources” in our regulations. The
commenter said that we should clarify
that these sources are acceptable sources
of evidence but that they are not
“medical” sources. The commenter
believed that “medical” sources should
refer only to physicians and that

Congress did not intend for us to
include any of the other sources.
Response: We did not adopt the
comment. Sections 223(d)(3) and
1614(a)(3)(D) of the Act define a
medically determinable impairment as
one that results from ‘““anatomical,
physiological, or psychological
abnormalities which are demonstrable
by medically acceptable clinical and
laboratory diagnostic techniques.” As
we noted in the preamble to the
proposed rules, we have included
licensed or certified school
psychologists (or licensed or certified
individuals with other titles who
perform the same function as a school
psychologist in a school setting) and
speech-language pathologists as
“acceptable medical sources” because
we have determined that they can
provide us with medical evidence to
establish the existence of a medically
determinable impairment within their
areas of specialty using ‘“medically
acceptable clinical and laboratory
diagnostic techniques,” as defined in
section 223(d)(3) of the Act. We have
included licensed or certified
psychologists in our regulations
defining acceptable medical sources for
many years, and, in fact, section 221(h)
of the Act refers to these sources as
qualified to complete the medical
portion of our case review where there
is evidence which indicates the
existence of a mental impairment.
Comment: Five of the commenters
commented about the provisions in
§§404.1526(c), 404.1616, 416.926(c)
and 416.1016 of the proposed rules that
would define the term “medical
consultant” to include any acceptable
medical source in § §404.1513(a)(1) or
(a)(3) to (a)(5) and 416.913(a)(1) or (a)(3)
to (a)(5). One commenter simply noted
that this would permit licensed
optometrists, licensed podiatrists, and
qualified speech-language pathologists
to function as ‘“medical consultants,”
but the commenter did not note
approval or disapproval or make any
recommendations. Two commenters
indicated that such sources would have
limited usefulness as medical
consultants in the State agencies that
make disability determinations for us
because their expertise is so narrow.
One of these commenters recommended
that we should include provisions
defining the authority of these
individuals in § § 404.1526(c) and
416.926(c), our regulations on “Who is
a designated medical or psychological
consultant” for purposes of determining
medical equivalence, and in
§§404.1616 and 416.1016, our
regulations defining the standards for
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who can be a medical or psychological
consultant.

Two commenters opposed expanding
the definition of medical consultant to
include optometrists, podiatrists, and
speech-language pathologists as medical
consultants. One commenter believed
that there was no rational justification
in the proposed regulations for the
“dramatic” change, and was concerned
that the change would jeopardize the
integrity of the disability programs,
especially if it is implemented in
conjunction with some of the Disability
Redesign proposals. This commenter,
while opposing the use of the sources as
medical consultants, otherwise
generally agreed with our proposal to
consider these sources to be acceptable
medical sources for purposes of
providing medical evidence we need to
establish the existence of a medically
determinable impairment.

The last commenter, who opposed
using these sources even as “‘acceptable
medical sources” for establishing the
existence of medically determinable
impairments, focused on the proposal as
it affected § §404.1526 and 416.926.
This commenter indicated that the
sources were ‘“nonqualified.” The
commenter provided a number of
specific reasons that they should not be
permitted to make determinations of
medical equivalence, primarily because
they would be making decisions
regarding areas for which they have no
training or expertise and for which they
are unlicensed under the law of any
State. The commenter also
recommended that we revise the
medical equivalence regulations to
clarify the various ways in which we
make findings of medical equivalence.
The commenter also stated that we
should specify that all claims of
combined mental and physical
disorders should be reviewed by a
psychiatrist to ensure that all aspects of
mental and physical disorders are
considered in rating the severity of
impairment at any step of our process
for determining disability.

Response: We are revising
§§404.1616 and 416.1016 in response
to these comments. We are also adding
a cross-reference to § §404.1616 and
416.1016 for medical consultants who
are not physicians at the end of
§§404.1526(c) and 416.926(c) as we
have noted in the explanation of the
changes.

As two of the commenters recognized,
our intent in the NPRM was to limit the
authority of licensed optometrists,
licensed podiatrists, and qualified
speech-language pathologists to evaluate
impairments with regard to their areas
of expertise delineated in proposed

§§404.1513(a) and 416.913(a).
However, the comments made us realize
that our intent was not clear and could
be misinterpreted. Therefore, we have
expanded final § §404.1616 and
416.1016 to provide explicitly that
acceptable medical sources other than
physicians (i.e., licensed optometrists,
licensed podiatrists, and qualified
speech-language pathologists) may
function as medical consultants, but
their authority in helping to make
determinations and in providing
opinions about medical equivalence and
elsewhere is limited to their area of
expertise.

Although it was unclear from the
comment which disability redesign
proposals one of the commenters
referred to, we disagree with that
comment. We believe that providing
State agencies with the opportunity to
use these additional specialists in a
consulting capacity will improve their
ability to make timely, accurate
decisions.

With regard to the comment asking us
to include the various ways we make
findings of medical equivalence, we
believe that the change is outside the
scope of our authority because we did
not propose the change. However, we
will consider this comment when we
propose other changes in the future.

In making the revisions to
§§404.1616 and 416.1016 in response
to these comments, we added new
paragraphs with letter and number
designations. Therefore, we had to
redesignate the paragraph letters and
numbers from the prior rules that
describe qualified psychologists. Apart
from the change in the designations of
the letters and numbers of the
paragraphs, we did not change the
language of those paragraphs.

In response to the last comment,
regarding review by a psychiatrist of any
case involving a combination of mental
and physical disorders, we are
providing in final paragraph (c) of
§§404.1616 and 416.1016 that a
physician must evaluate the case record,
except when the mental impairment
alone would justify a finding of
disability. However, we do not agree
with the commenter that a psychiatrist
will be the best physician to assess a
combination of mental and physical
disorders in all claims. There are claims
in which it is more appropriate to use
other specialists for the overall review
in consultation with a psychiatrist or
psychologist.

Comment: One of the foregoing
commenters also pointed out that the
first sentence of prior § §404.1616 and
416.1016 seemed incomplete. The
commenter noted that the heading of

these regulations referred to “Medical or
psychological consultant,” yet the first
sentence referred only to medical
consultants. The commenter provided a
recommended revision that would
include psychological consultants.

Response: We adopted the comment,
although not in the exact way suggested
by the commenter. In response to this,
and the comments already noted, we
have revised the entire sections to
clarify their provisions.

Comment: One commenter suggested
that we revise proposed § §404.1513(e)
and 416.913(e) (prior § § 404.1513(d)
and 416.913(d)) to read: “The medical
evidence, including the clinical and
laboratory find[ing]s, and other
evidence from other sources must be
complete and detailed enough to allow
us to make a determination about
whether you are disabled or blind.” The
commenter believed that it would be
better to retain reference in our
regulations to the medical and other
evidence we need to establish the
existence of a medically determinable
impairment and its severity.

Response: We adopted the comment,
but did not use the exact language
proposed by the commenter. We believe
that the commenter’s proposed language
could be misinterpreted to mean that
each piece of evidence must be
complete and detailed enough in and of
itself for us to make the various findings
listed in these regulation sections, or
that we must try to obtain all available
evidence, even after the record is
complete and detailed enough for us to
make a determination or decision.

Therefore, the final rule provides:
“The evidence in your case record,
including the medical evidence from
acceptable medical sources (containing
the clinical and laboratory findings) and
other medical sources not listed in
paragraph (a), information you give us
about your medical condition(s) and
how it affects you, and other evidence
from other sources, must be complete
and detailed enough to allow us to make
a determination or decision about
whether you are disabled or blind.” We
changed the phrase near the end to
“make a determination or decision” for
technical reasons. Under our regulations
§§404.901 and 416.1401, the term
“determination” means the initial or
reconsidered determination, and the
term ‘“decision” means the decision
made by an administrative law judge or
the Appeals Council. This is not a
substantive change in the rule, only a
clarification of its meaning to show that
it applies to all of our adjudicators.
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Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules do not
meet the criteria for a significant
regulatory action under Executive Order
(E.O.) 12866. Therefore, they were not
subject to OMB review. We have also
determined that these rules meet the
plain language requirements of E.O.
12866 and the President’s memorandum
of June 1, 1998.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities because they affect only
individuals. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These final regulations impose no
new reporting or recordkeeping
requirements subject to OMB clearance.
(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social
Security-Retirement Insurance; 96.004,
Social Security-Survivors Insurance;
96.006, Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: May 22, 2000.

Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons set out in the
preamble, subparts P and Q of part 404
and subparts I and J of part 416 of 20

CFR chapter III are amended as set forth
below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950— )

Subpart P—[Amended]

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.

§404.1503 [Amended]

2. Section 404.1503 is amended by
removing the last sentence of paragraph
(e).

3. Section 404.1512 is amended by
revising paragraph (b)(4) to read as
follows:

§404.1512 Evidence of your impairment.

* * * * *

(b) E
(4) Information from other sources, as
described in §404.1513(d);

* * * * *

4. Section 404.1513 is amended by
revising the heading and paragraphs (a),
(d), and (e) to read as follows:

§404.1513 Medical and other evidence of
your impairment(s).

(a) Sources who can provide evidence
to establish an impairment. We need
evidence from acceptable medical
sources to establish whether you have a
medically determinable impairment(s).
See § 404.1508. Acceptable medical
sources are—

(1) Licensed physicians (medical or
osteopathic doctors);

(2) Licensed or certified
psychologists. Included are school
psychologists, or other licensed or
certified individuals with other titles
who perform the same function as a
school psychologist in a school setting,
for purposes of establishing mental
retardation, learning disabilities, and
borderline intellectual functioning only;

(3) Licensed optometrists, for the
measurement of visual acuity and visual
fields (we may need a report from a
physician to determine other aspects of
eye diseases);

(4) Licensed podiatrists, for purposes
of establishing impairments of the foot,
or foot and ankle only, depending on
whether the State in which the
podiatrist practices permits the practice
of podiatry on the foot only, or the foot
and ankle; and

(5) Qualified speech-language
pathologists, for purposes of
establishing speech or language
impairments only. For this source,
‘“qualified”” means that the speech-
language pathologist must be licensed
by the State professional licensing
agency, or be fully certified by the State
education agency in the State in which
he or she practices, or hold a Certificate
of Clinical Competence from the

American Speech-Language-Hearing
Association.
* * * * *

(d) Other sources. In addition to
evidence from the acceptable medical
sources listed in paragraph (a) of this
section, we may also use evidence from
other sources to show the severity of
your impairment(s) and how it affects
your ability to work. Other sources
include, but are not limited to—

(1) Medical sources not listed in
paragraph (a) of this section (for
example, nurse-practitioners,
physicians’ assistants, naturopaths,
chiropractors, audiologists, and
therapists);

(2) Educational personnel (for
example, school teachers, counselors,
early intervention team members,
developmental center workers, and
daycare center workers);

(3) Public and private social welfare
agency personnel; and

(4) Other non-medical sources (for
example, spouses, parents and other
caregivers, siblings, other relatives,
friends, neighbors, and clergy).

(e) Completeness. The evidence in
your case record, including the medical
evidence from acceptable medical
sources (containing the clinical and
laboratory findings) and other medical
sources not listed in paragraph (a) of
this section, information you give us
about your medical condition(s) and
how it affects you, and other evidence
from other sources, must be complete
and detailed enough to allow us to make
a determination or decision about
whether you are disabled or blind. It
must allow us to determine—

(1) The nature and severity of your
impairment(s) for any period in
question;

(2) Whether the duration requirement
described in §404.1509 is met; and

(3) Your residual functional capacity
to do work-related physical and mental
activities, when the evaluation steps
described in § 404.1520(e) or (f)(1)
apply.

5. Section 404.1526 is amended by
revising the second and fourth
sentences of paragraph (c) to read as
follows:

§404.1526 Medical equivalence.
* * * * *

(c) Who is a designated medical or
psychological consultant. * * * A
medical consultant must be an
acceptable medical source identified in
§404.1513(a)(1) or (a)(3) through (a)(5).
* * * (See §404.1616 for limitations on
what medical consultants who are not
physicians can evaluate and the
qualifications we consider necessary for
a psychologist to be a consultant.)
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Subpart Q—[Amended]

6. The authority citation for subpart Q
of part 404 continues to read as follows:

Authority: Secs. 205(a), 221, and 702(a)(5)
of the Social Security Act (42 U.S.C. 405(a),
421, and 902(a)(5)).

§404.1615 [Amended]

7. Section 404.1615 is amended by
removing the last sentence of paragraph
(d).

8. Section 404.1616 is revised to read
as follows:

§404.1616 Medical or psychological
consultants.

(a) What is a medical consultant? A
medical consultant is a person who is a
member of a team that makes disability
determinations in a State agency, as
explained in §404.1615, or who is a
member of a team that makes disability
determinations for us when we make
disability determinations ourselves.

(b) What qualifications must a
medical consultant have? A medical
consultant must be an acceptable
medical source identified in
§404.1513(a)(1) or (a)(3) through (a)(5);
that is, a licensed physician (medical or
osteopathic), a licensed optometrist, a
licensed podiatrist, or a qualified
speech-language pathologist. The
medical consultant must meet any
appropriate qualifications for his or her
specialty as explained in § 404.1513(a).

(c) Are there any limitations on what
medical consultants who are not
physicians can evaluate? Medical
consultants who are not physicians are
limited to evaluating the impairments
for which they are qualified, as
described in §404.1513(a). Medical
consultants who are not physicians also
are limited as to when they may serve
as a member of a team that makes a
disability determination. For example, a
speech-language pathologist who is a
medical consultant in a State agency
may be a member of a team that makes
a disability determination in a claim
only if a speech or language impairment
is the only impairment in the claim or
if there is a combination of a speech or
language impairment with another
impairment but the speech or language
impairment alone would justify a
finding of disability. In all other cases,
a physician will be a member of the
team that makes a disability
determination, except in cases in which
this function may be performed by a
psychological consultant as discussed in
paragraph (f) of this section and
§404.1615(d).

(d) What is a psychological
consultant? A psychological consultant
is a psychologist who has the same

responsibilities as a medical consultant
explained in paragraph (a) of this
section, but who can evaluate only
mental impairments.

(e) What qualifications must a
psychological consultant have? A
psychological consultant used in cases
where there is evidence of a mental
impairment must be a qualified
psychologist. For disability program
purposes, a psychologist will not be
considered qualified unless he or she:

(1) Is licensed or certified as a
psychologist at the independent practice
level of psychology by the State in
which he or she practices; and

(2)(i) Possesses a doctorate degree in
psychology from a program in clinical
psychology of an educational institution
accredited by an organization
recognized by the Council on Post-
Secondary Accreditation; or

(ii) Is listed in a national register of
health service providers in psychology
which the Commissioner of Social
Security deems appropriate; and

(3) Possesses 2 years of supervised
clinical experience as a psychologist in
health service, at least 1 year of which
is post masters degree.

(f) Are there any limitations on what
a psychological consultant can
evaluate? Psychological consultants are
limited to the evaluation of mental
impairments, as explained in
§404.1615(d). Psychological consultants
also are limited as to when they can
serve as a member of a team that makes
a disability determination. They may do
so only when a mental impairment is
the only impairment in the claim or
when there is a combination of a mental
impairment with another impairment
but the mental impairment alone would
justify a finding of disability.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart —[Amended]

9. The authority citation for subpart I
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1611, 1614,
1619, 1631(a), (c), and (d)(1), and 1633 of the
Social Security Act (42 U.S.C. 902(a)(5),
1382, 1382c¢, 1382h, 1383(a), (c), and (d)(1),
and 1383b); secs. 4(c) and 5, 6(c)-(e), 14(a)
and 15, Pub. L. 98—-460, 98 Stat. 1794, 1801,
1802, and 1808 (42 U.S.C. 421 note, 423 note,
1382h note).

§416.903 [Amended]

10. Section 416.903 is amended by
removing the last sentence of paragraph
(e).

11. Section 416.912 is amended by
revising paragraph (b)(4) to read as
follows:

§416.912 Evidence of your impairment.

* * * * *

(b) * *x %
(4) Information from other sources, as
described in §416.913(d);

* * * * *

12. Section 416.913 is amended by
revising the heading and paragraphs (a),
(d), and (e) to read as follows:

§416.913 Medical and other evidence of
your impairment(s).

(a) Sources who can provide evidence
to establish an impairment. We need
evidence from acceptable medical
sources to establish whether you have a
medically determinable impairment(s).
See §416.908. Acceptable medical
sources are—

(1) Licensed physicians (medical or
osteopathic doctors);

(2) Licensed or certified
psychologists. Included are school
psychologists, or other licensed or
certified individuals with other titles
who perform the same function as a
school psychologist in a school setting,
for purposes of establishing mental
retardation, learning disabilities, and
borderline intellectual functioning only;

(3) Licensed optometrists, for the
measurement of visual acuity and visual
fields (see paragraph (f) of this section
for the evidence needed for statutory
blindness);

(4) Licensed podiatrists, for purposes
of establishing impairments of the foot,
or foot and ankle only, depending on
whether the State in which the
podiatrist practices permits the practice
of podiatry on the foot only, or the foot
and ankle; and

(5) Qualified speech-language
pathologists, for purposes of
establishing speech or language
impairments only. For this source,
“qualified”” means that the speech-
language pathologist must be licensed
by the State professional licensing
agency, or be fully certified by the State
education agency in the State in which
he or she practices, or hold a Certificate
of Clinical Competence from the
American-Speech-Language-Hearing
Association.

* * * * *

(d) Other sources. In addition to
evidence from the acceptable medical
sources listed in paragraph (a) of this
section, we may also use evidence from
other sources to show the severity of
your impairment(s) and how it affects
your ability to work or, if you are a
child, your functioning. Other sources
include, but are not limited to—

(1) Medical sources not listed in
paragraph (a) of this section (for
example, nurse-practitioners,
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physicians’ assistants, naturopaths,
chiropractors, audiologists, and
therapists);

(2) Educational personnel (for
example, school teachers, counselors,
early intervention team members,
developmental center workers, and
daycare center workers);

(3) Public and private social welfare
agency personnel; and

(4) Other non-medical sources (for
example, spouses, parents and other
caregivers, siblings, other relatives,
friends, neighbors, and clergy).

(e) Completeness. The evidence in
your case record, including the medical
evidence from acceptable medical
sources (containing the clinical and
laboratory findings) and other medical
sources not listed in paragraph (a) of
this section, information you give us
about your medical condition(s) and
how it affects you, and other evidence
from other sources, must be complete
and detailed enough to allow us to make
a determination or decision about
whether you are disabled or blind. It
must allow us to determine—

(1) The nature and severity of your
impairment(s) for any period in
question;

(2) Whether the duration requirement
described in §416.909 is met; and

(3) Your residual functional capacity
to do work-related physical and mental
activities, when the evaluation steps
described in §416.920(e) or (f)(1) apply,

or, if you are a child, your functioning.
* * * * *

13. Section 416.926 is amended by
revising the second and fourth
sentences of paragraph (c) to read as
follows:

§416.926 Medical equivalence for adults
and children.
* * * * *

(c) Who is a designated medical or
psychological consultant. * * * A
medical consultant must be an
acceptable medical source identified in
§416.913(a)(1) or (a)(3) through (a)(5).

* * * (See §416.1016 for limitations on
what medical consultants who are not
physicians can evaluate and the
qualifications we consider necessary for

a psychologist to be a consultant.)
* * * * *

Subpart J—[Amended]

14. The authority citation for subpart
J of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1614, 1631, and

1633 of the Social Security Act (42 U.S.C.
902(a)(5), 1382¢, 1383, and 1383b).

§416.1015 [Amended]

15. Section 416.1015 is amended by
removing the last sentence of paragraph
(d).

16. Section 416.1016 is revised to read
as follows:

§416.1016 Medical or psychological
consultants.

(a) What is a medical consultant? A
medical consultant is a person who is a
member of a team that makes disability
determinations in a State agency, as
explained in §416.1015, or who is a
member of a team that makes disability
determinations for us when we make
disability determinations ourselves.

(b) What qualifications must a
medical consultant have? A medical
consultant must be an acceptable
medical source identified in
§416.913(a)(1) or (a)(3) through (a)(5);
that is, a licensed physician (medical or
osteopathic), a licensed optometrist, a
licensed podiatrist, or a qualified
speech-language pathologist. The
medical consultant must meet any
appropriate qualifications for his or her
specialty as explained in §416.913(a).

(c) Are there any limitations on what
medical consultants who are not
physicians can evaluate? Medical
consultants who are not physicians are
limited to evaluating the impairments
for which they are qualified, as
described in §416.913(a). Medical
consultants who are not physicians also
are limited as to when they may serve
as a member of a team that makes a
disability determination. For example, a
speech-language pathologist who is a
medical consultant in a State agency
may be a member of a team that makes
a disability determination in a claim
only if a speech or language impairment
is the only impairment in the claim or
if there is a combination of a speech or
language impairment with another
impairment but the speech or language
impairment alone would justify a
finding of disability. In all other cases,
a physician will be a member of the
team that makes a disability
determination, except in cases in which
this function may be performed by a
psychological consultant as discussed in
paragraph (f) of this section and
§416.1015(d).

(d) What is a psychological
consultant? A psychological consultant
is a psychologist who has the same
responsibilities as a medical consultant
explained in paragraph (a) of this
section, but who can evaluate only
mental impairments.

(e) What qualifications must a
psychological consultant have? A
psychological consultant used in cases

where there is evidence of a mental
impairment must be a qualified
psychologist. For disability program
purposes, a psychologist will not be
considered qualified unless he or she:

(1) Is licensed or certified as a
psychologist at the independent practice
level of psychology by the State in
which he or she practices; and

(2)(i) Possesses a doctorate degree in
psychology from a program in clinical
psychology of an educational institution
accredited by an organization
recognized by the Council on Post-
Secondary Accreditation; or

(ii) Is listed in a national register of
health service providers in psychology
which the Commissioner of Social
Security deems appropriate; and

(3) Possesses 2 years of supervised
clinical experience as a psychologist in
health service, at least 1 year of which
is post masters degree.

(f) Are there any limitations on what
a psychological consultant can
evaluate? Psychological consultants are
limited to the evaluation of mental
impairments, as explained in
§416.1015(d). Psychological consultants
also are limited as to when they can
serve as a member of a team that makes
a disability determination. They may do
so only when a mental impairment is
the only impairment in the claim or
when there is a combination of a mental
impairment with another impairment
but the mental impairment alone would
justify a finding of disability.

[FR Doc. 00-13607 Filed 5-31—-00; 8:45 am]
BILLING CODE 4191-02-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 5

Delegations of Authority and
Organization; Food and Drug
Administration

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
general redelegations of authority from
the Commissioner of Food and Drugs to
other officers of FDA. On June 20, 1999,
the Commissioner of Food and Drugs
restructured FDA “to create a more
streamlined and efficient Office of the
Commissioner that will provide
leadership without compromising
programmatic effectiveness.” In this
restructuring, organizational
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components were abolished and
established and functions and personnel
were transferred. Therefore, FDA is
updating the delegations of authority
regulations to reflect these changes and
to delegate authority to positions in
newly established components. FDA is
also updating some position titles that
may have been affected by previous
reorganizations.

DATES: This rule is effective June 1,
2000.

FOR FURTHER INFORMATION CONTACT:
Donna G. Page, Division of Management
Programs (HFA-330), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—4816.

SUPPLEMENTARY INFORMATION: FDA is
amending the delegations of authority
regulations in various sections of 21
CFR part 5, subpart B, Redelegations of
Authority from the Commissioner of
Food and Drugs, to reflect the most
significant changes that resulted from
the June 20, 1999, restructuring. (See 64
FR 36361-36368, July 6, 1999, and 64
FR 38675, July 19, 1999.) The changes
are as follows:

1. Updating the order of succession
and who may perform all of the
functions of the Commissioner of Food
and Drugs.

2. Claritying certain delegations of
authority to appropriately reflect the
Deputy Commissioners’ authorities—
there will be one principal Deputy
Commissioner; however, two other
Deputy Commissioner titles
(International and Constituent Relations
and Management and Systems) will be
retained for incumbents only.

3. Amending certain delegations of
authority and associated position titles
to reflect the establishment of the Office
of the Senior Associate Commissioner
and the transfer of the Ombudsman,
Executive Secretariat, Advisory
Committee Oversight, Public Affairs,
and Orphan Products Development
functions to that component.

4. Removing position titles and
delegations of authority associated with
the abolished Office of Operations.

5. Removing references to the
abolished Offices of Policy and External
Affairs and updating position titles and
associated delegations of authority,
where appropriate, to reflect their
conversions to the Office of Policy,
Planning, and Legislation and the Office
of International and Constituent
Relations, respectively.

6. Updating position titles and
associated delegations of authority to
reflect the transfer of the health
assessment, patent term extension, and
scheduling controlled substances

functions to the Center for Drug
Evaluation and Research.

7. Updating position titles and
associated delegations of authority to
reflect the transfer of 21 CFR part 16
hearings functions; and to reflect the
delegation of authority to make due
diligence determinations, which pertain
to patent term extensions, to the Office
of the Ombudsman.

Unless stated otherwise, these
authorities may not be further
redelegated. Authority delegated to a
position by title may be exercised by a
person officially designated to serve in
such position in an acting capacity or on
a temporary basis, unless prohibited by
a restriction in the document
designating him/her as “‘acting” or
unless not legally permissible.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for part 5
continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 138a, 2271; 15 U.S.C. 638, 1261-1282,
3701-3711a; 15 U.S.C. 1451-1461; 21 U.S.C.
41-50, 61-63, 141-149, 321-394, 4671,
679(b), 801-886, 1031-1309; 35 U.S.C. 156;
42 U.S.C. 241, 242, 242a, 2421, 242n 243, 262,
263, 264, 265, 300u—-300u-5, 300aa—1; 1395y,
3246b, 4332, 4831(a), 10007-10008; E.O.
11921, 41 FR 24294, 3 CFR, 1977 Comp., p.
124-131; E.O. 12591, 52 FR 13414, 3 CFR,
1988 Comp., p. 220-223.

2. Section 5.20 is amended by revising
paragraphs (b), (c), (e), (f), and (g); by
redesignating paragraph (i) as paragraph
(j); and by adding a new paragraph (i)
to read as follows:

§5.20 General redelegations of authority
from the Commissioner to other officers of
the Food and Drug Administration.

* * * * *

(b) The following officials are
authorized to perform all of the
functions of the Commissioner of Food
and Drugs and this authority may not be
further redelegated:

(1) Deputy Commissioner;

(2) Associate Commissioner for
Regulatory Affairs;

(3) Senior Associate Commissioner;

(4) Deputy Commissioner for
Management and Systems;

(5) Senior Associate Commissioner for
Policy, Planning, and Legislation; and

(6) Deputy Commissioner for
International and Constituent Relations.

(c)(1) During the absence or disability
of the Commissioner, or in the event of
a vacancy in that position, the first
official who is available in the following
positions, or who has been designated
by the Commissioner to act in such
position, shall act as Commissioner:

(i) Deputy Commissioner;

(ii) Associate Commissioner for
Regulatory Affairs; or

(iii) Senior Associate Commissioner.

(2) This authority may not be further
redelegated. However, for a planned
period of absence, the Commissioner of
Food and Drugs (or someone ‘“‘acting”
on his/her behalf) may specify a

different order of succession.
* * * * *

(e)(1) The Senior Associate
Commissioner is authorized to make
determinations that advisory committee
meetings are concerned with matters
listed in 5 U.S.C. 552(b) and therefore
may be closed to the public in
accordance with §5.10(a)(18). This
authority may not be further
redelegated.

(2) The Senior Associate
Commissioner is authorized to perform
other associated advisory committee
functions (e.g., establishing technical
and scientific review groups (advisory
committees)); appointing and paying
members; approving waivers to appoint
members to established advisory
committees; renewing and rechartering
of established advisory committees;
amending charters of established
advisory committees; and terminating
established advisory committees. This
authority may not be further
redelegated.

(3) The Senior Associate
Commissioner is authorized to approve
conflict of interest waivers for special
Government employees serving on
advisory committees in accordance with
18 U.S.C. 208(b)(3), as amended. This
authority may not be further
redelegated.

(4) The Senior Associate
Commissioner is authorized to select
temporary members to advisory
committees if such voting members are
serving on an advisory committee
managed by another center. This
authority may not be further
redelegated.

(H)(1) The Senior Associate
Commissioner for Policy, Planning, and
Legislation and the Associate
Commissioner for Policy are authorized
to perform any of the functions of the
Commissioner of Food and Drugs with
respect to the issuance of Federal
Register notices and proposed and final
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regulations of the Food and Drug
Administration. This authority may not
be further redelegated.

(2) The Senior Associate
Commissioner for Policy, Planning, and
Legislation and the Associate
Commissioner for Policy are authorized
to issue responses to the following
matters under part 10 of this chapter as
follows, and this authority may not be
further redelegated:

(i) Requests for waiver, suspension, or
modification of procedural requirements
under § 10.19 of this chapter;

(ii) Citizen petitions under § 10.30 of
this chapter;

(iii) Petitions for reconsideration
under § 10.33 of this chapter;

(iv) Petitions for stay under § 10.35 of
this chapter; or

(v) Requests for advisory opinions
under § 10.85 of this chapter.

(3) With respect to any matter
delegated to the Senior Associate
Commissioner for Policy, Planning, and
Legislation and the Associate
Commissioner for Policy under
paragraph (f) of this section, the Senior
Associate Commissioner for Policy,
Planning, and Legislation and the
Associate Commissioner for Policy are
authorized to perform the function of
the Commissioner of Food and Drugs
under §§10.40, 10.45, 10.50, 10.55,
10.60, 10.65, 10.80, 10.90, and 10.95 of
this chapter and of the Deputy
Commissioner under § 10.206(g) and (h)
of this chapter. This authority may not
be further redelegated.

(4) The Senior Associate
Commissioner for Policy, Planning, and
Legislation and the Associate
Commissioner for Policy are authorized
under the Regulatory Flexibility Act (5
U.S.C. 605(b)) to certify that a proposed
or final rule, if issued, will not have a
significant economic impact on a
substantial number of small entities.
This authority may be further
redelegated.

(g) The following officials are
authorized to perform all of the
functions of the officials under them in
their respective offices, and this
authority may not be further
redelegated:

(1) Senior Associate Commissioner;

(2) Deputy Commissioner for
International and Constituent Relations;

(3) Deputy Commissioner for
Management and Systems; or

(4) Senior Associate Commissioner for
Policy, Planning, and Legislation.

* * * * *

(i) The Deputy Commissioner is
authorized to perform the due diligence
determinations and informal hearings
functions under 35 U.S.C.

156(d)(2)(B)(ii), as amended, relative to
patent term extensions. This authority
may not be further redelegated.

* * * * *

3. Section 5.22 is amended by revising
paragraphs (a)(1), (a)(2), (a)(3), (a)(6),
(a)(7), (a)(10)(i1), (a)(11)(ii), (a)(12)(ii),
(b)(1), (b)(2), and (b)(3); by redesignating
paragraph (c) as paragraph (d) and
revising newly redesignated paragraph
(d); and by adding new paragraph (c) to
read as follows:

§5.22 Certification of true copies and use
of Department seal.

(a] * * %

(1) The Deputy Commissioner, the
Deputy Commissioner for International
and Constituent Relations, and the
Deputy Commissioner for Management
and Systems.

(2) The Senior Associate
Commissioners, the Associate and
Deputy Associate Commissioners, and
the Chief Counsel and Deputies.

(3) The Director, Office of the
Executive Secretariat, Office of the
Senior Associate Commissioner, Office

of the Commissioner.
* * * * *

(6)(1) The Director, Office of Human
Resources and Management Services,
Office of Management and Systems,
Office of the Commissioner.

(i1) The Director, Division of
Management Programs, Office of Human
Resources and Management Services,
Office of Management and Systems,
Office of the Commissioner.

(iii) The Chief, Dockets Management
Branch, Division of Management
Programs, Office of Human Resources
and Management Services, Office of
Management and Systems, Office of the
Commissioner.

(7)(1) The Associate Commissioner for
Public Affairs, Office of Public Affairs,
Office of the Senior Associate
Commissioner, Office of the
Commissioner.

(ii) The Director, Freedom of
Information Staff, Office of Public
Affairs, Office of the Senior Associate
Commissioner, Office of the
Commissioner.

(10] * % %

(ii) The Director and Deputy Director,
Office of Management and
Communications, Center for Veterinary
Medicine (CVM).

(1 1] * % %

(ii) The Director and Deputy Director,
Office of Management and

Communications, CVM.
* * * * *

(12]* * %

(ii) The Director, Office of
Management, Facilities, and Research
Support, NCTR.

* * * * *

(b) * * *

(1) The Deputy Commissioner, the
Deputy Commissioner for International
and Constituent Relations, and the
Deputy Commissioner for Management
and Systems.

(2) The Senior Associate
Commissioners, the Associate and
Deputy Associate Commissioners, and
the Chief Counsel and Deputies.

(3) The Director, Office of Human
Resources and Management Services,
Office of Management and Systems,
Office of the Commissioner.

(c) The authorities under §5.22 (a)
and (b), where appropriate, may be
further redelegated by the Deputy
Commissioners; Senior Associate
Commissioners; Associate
Commissioner for Regulatory Affairs
and Deputy; Chief Counsel and
Deputies; Center Directors and Deputies;
and Executive Officers (i.e., Executive
Assistant, Office of the Commissioner;
Director, Office of Management, CBER;
Director, Office of Management, CDER;
Director, Office of Management and
Systems, CFSAN; Director, Office of
Systems and Management, CDRH;
Director, Office of Management and
Communications, CVM; Director, Office
of Management, Facilities, and Research
Support, NCTR; and the Director, Office
of Resource Management, ORA).

(d) The Chief, Regulations Editorial
Section; Regulations Policy and
Management Staff; Office of Policy,
Planning, and Legislation; Office of the
Commissioner, and his/her alternates
are authorized to certify true copies of
Federal Register documents. The Chief,
Regulations Editorial Section;
Regulations Policy and Management
Staff; Office of Policy, Planning, and
Legislation; and the Office of the
Commissioner may designate alternates
as required.

4. Section 5.23 is amended by revising
paragraphs (a)(1), (a)(2), (a)(4), and (d).

§5.23 Disclosure of official records.

(a) * K* %

(1) The Deputy Commissioner, the
Deputy Commissioner for International
and Constituent Relations, the Deputy
Commissioner for Management and
Systems, Senior Associate
Commissioners, Associate and Deputy
Associate Commissioners.

(2)(i) The Executive Assistant to the
Commissioner, Office of the
Commissioner.

(ii) The Director, Office of the
Executive Secretariat, Office of the
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Senior Associate Commissioner, Office
of the Commissioner.
* * * * *

(4)(i) The Director, Office of Human
Resources and Management Services,
Office of Management and Systems,
Office of the Commissioner.

(ii) The Director, Division of
Management Programs, Office of Human
Resources and Management Services,
Office of Management and Systems,
Office of the Commissioner.

(iii) The Chief, Dockets Management
Branch, Division of Management
Programs; Office of Human Resources
and Management Services, Office of
Management Services, Office of the
Commissioner.

* * * * *

(d) The Director, Office of Resource
Management, Office of Regulatory
Affairs is authorized to sign affidavits
regarding the presence or absence of
records in the files of that office.

* * * * *

5. Section 5.25 is amended by revising
paragraphs (a)(7) and (c) to read as
follows:

§5.25 Research, investigation, and testing
programs and health information and health
promotion programs.

(a) * x %

(7) The Director, Office of Orphan
Products Development, Office of the
Senior Associate Commissioner, Office
of the Commissioner.

* * * * *

(c) The Deputy Commissioner for
Management and Systems, Office of
Management and Systems, Office of the
Commissioner; the Director and Deputy
Director, Office of Facilities,
Acquisitions, and Central Services,
Office of Management and Systems,
Office of the Commissioner; the
Director, Division of Contracts and
Procurement Management, Office of
Facilities, Acquisitions, and Central
Services, Office of Management and
Systems, Office of the Commissioner;
and the Chief Grants Management
Officer and the Grants Management
Officer, Division of Contracts and
Procurement Management, Office of
Facilities, Acquisitions, and Central
Services, Office of Management
Systems, Office of the Commissioner are
authorized to sign and issue all notices
of grant awards and amendments
thereto and sign and issue notices of
suspension and termination thereof for
grants approved under the authority
delegated in paragraphs (a) and (b) of
this section.

* * * * *

6. Section 5.27 is revised to read as
follows:

§5.27 Patent term extensions for human
drug products, medical devices, and food
and color additives; and due diligence
determinations.

(a) The Director, Center for Drug
Evaluation and Research (CDER) and the
Associate Director for Policy, CDER, are
authorized to perform the functions
delegated to the Commissioner of Food
and Drugs under 35 U.S.C. 156, as
amended, except for making due
diligence determinations and holding of
informal hearings under 35 U.S.C.
156(d)(2)(B).

(b) The Chief Mediator and
Ombudsman, Office of the Ombudsman,
Office of the Senior Associate
Commissioner, Office of the
Commissioner, is authorized to perform
the functions delegated to the
Commissioner to make due diligence
determinations under 35 U.S.C.
156(d)(2)(B), as amended, except for
holding of informal hearings under 35
U.S.C. 156(d)(2)(B)(ii).

7. Section 5.30 is amended by revising
paragraph (c)(1) to read as follows:

§5.30 Hearings.
* * * * *

(C] * * %

(1) The Chief Mediator and
Ombudsman, Office of the Ombudsman,
Office of the Senior Associate
Commissioner, Office of the

Commissioner.
* * * * *

8. Section 5.32 is revised to read as
follows:

§5.32 Authority relating to determination
of product classification and assignment of
primary jurisdiction.

The Chief Mediator and Ombudsman,
Office of the Ombudsman, Office of the
Senior Associate Commissioner, Office
of the Commissioner, as product
jurisdiction officer is authorized to
make a determination under section 563
of the Federal Food, Drug, and Cosmetic
Act (the act) respecting the classification
of a product as a drug, biological
product, device, or a combination
product subject to section 503(g) of the
act, and to assign primary responsibility
respecting the organizational
component of the Food and Drug
Administration that will regulate the
product.

9. Section 5.34 is amended by revising
paragraph (a) to read as follows:

§5.34 Authority to select temporary voting
members for advisory committees and
authority to sign conflict of interest waivers.
(a) Each center director is authorized
to select members of, and consultants to,
scientific and technical FDA advisory
committees under that center’s

management to serve temporarily as
voting members on another advisory
committee under that center’s
management when expertise is required
that is not available among current
voting standing members of a committee
or to comprise a quorum when, because
of unforeseen circumstances, a quorum
will be lacking. When additional voting
members are added to a committee to
provide needed expertise not available
among current voting standing members
of a committee, a quorum will be based
on the total of regular and added
members. Authority to select temporary
voting members to advisory committees
if such voting members are serving on
an advisory committee managed by
another center has not been redelegated.
This authority will continue to be
exercised by the Commissioner or the
Senior Associate Commissioner, Office
of the Commissioner.

* * * * *

10. Section 5.58 is amended by
revising introductory text of paragraphs
(a) and (b) to read as follows:

§5.58 Orphan products.

(a) The Director, Office of Orphan
Products Development, Office of the
Senior Associate Commissioner, Office
of the Commissioner, is authorized to
issue notices, and amendments thereto,
inviting sponsorship for orphan
products (human and animal drugs,
biological products, and medical
devices) and submission of:

* * * * *

(b) The Director, Office of Orphan
Products Development, Office of the
Senior Associate Commissioner, Office
of the Commissioner, is authorized:

11. Section 5.81 is revised to read as
follows:

§5.81 Responses to Drug Enforcement
Administration temporary scheduling
notices.

The Director, Center for Drug
Evaluation and Research (CDER) and the
Director, Executive Operations Staff,
Office of the Center Director, CDER are
authorized to provide responses to the
Drug Enforcement Administration’s
temporary scheduling notices under the
Controlled Substances Act, as amended
(Title II of the Comprehensive Drug
Abuse Prevention and Control Act of
1970, 21 U.S.C. 811(h)(4), as amended
hereafter). The delegation excludes the
authority to submit reports to Congress.
Further redelegation may only be
authorized with the Commissioner of
Food and Drugs’ approval.
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Dated: May 17, 2000.
Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 00-13586 Filed 5—31—-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 312
[Docket No. 97N-0030]

Investigational New Drug Applications;
Amendment to Clinical Hold
Regulations for Products Intended for
Life-Threatening Diseases and
Conditions

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations governing investigational
new drug applications (IND’s) to permit
FDA to place a clinical hold on one or
more studies under an IND involving a
drug that is intended to treat a life-
threatening disease or condition
affecting both genders. The amendments
permit the agency to place a clinical
hold on such studies if men or women
with reproductive potential who have
the disease or condition are otherwise
eligible but are categorically excluded
from participation solely because of a
perceived risk or potential risk of
reproductive or developmental toxicity
from use of the investigational drug.
This rule was developed in response to
the past practice of excluding women
with reproductive potential from early
clinical trials because of a perceived risk
or potential risk of reproductive or
developmental toxicity. The final rule
does not impose requirements to enroll
or recruit a specific number of men or
women with reproductive potential.
DATES: The regulation is effective July
31, 2000.

FOR FURTHER INFORMATION CONTACT:
Andrea C. Masciale, Center for Drug
Evaluation and Research (HFD-7), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594—
2041.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of September
24,1997 (62 FR 49946), FDA proposed
to amend its regulations in § 312.42 (21

CFR 312.42) governing clinical holds. A
clinical hold is an order that FDA may

issue to a sponsor to delay a proposed
clinical investigation or to suspend an
ongoing investigation for the
development of a new drug or biological
product (§ 312.42(a)). Under the
proposed amendments, FDA could
impose a clinical hold on any proposed
or ongoing clinical trial for a life-
threatening disease or condition that
affects both genders if men or women
with reproductive potential who have
the disease or condition being studied
were excluded from eligibility in any
phase of the clinical investigation solely
because of a risk or potential risk of
reproductive toxicity or developmental
toxicity from use of the investigational
drug. As explained in the preamble to
the proposed rule (62 FR 49946 at
49947), the amendments address the
exclusion from clinical trials of
members of either gender who have a
life-threatening disease or condition.
Because such exclusions have in the
past been applied primarily to women,
however, it is expected that the impact
of the amendments will be to ensure
that women who have a life-threatening
disease or condition are not
categorically excluded from
investigational trials of drug products
for that disease or condition solely
because of a perceived risk or potential
risk of reproductive or developmental
toxicity from the use of the
investigational drug. FDA provided 90
days for public comment on the
proposed rule.

IL. Description of the Final Rule

FDA regulations identify the grounds
for placing a clinical hold on proposed
or ongoing phase 1 studies
(§312.42(b)(1)) and on proposed or
ongoing phase 2 or phase 3 studies
(§312.42(b)(2)). FDA is amending these
clinical hold regulations to provide an
additional ground for placing a phase 1,
phase 2, or phase 3 study on clinical
hold. Under these amendments, FDA
may impose a clinical hold on any
proposed or ongoing clinical trial for a
life-threatening disease or condition that
affects both genders if men or women
with reproductive potential who have
the disease being studied are excluded
from eligibility in any phase of the
investigation because of a risk or
potential risk of reproductive or
developmental toxicity from use of the
investigational drug.

The proposed rule refers to studies
under an IND involving a drug that is
intended to treat a life-threatening
illness or disease affecting both genders.
As stated in the proposal (62 FR 49946
at 49951 ), the definition of life-
threatening illness or disease is
intended to be consistent with the

agency’s IND regulations
(§312.81(a)(1)). Under the IND
regulations, the term life-threatening is
applied to “conditions” or “diseases.”
To remain consistent with current
terminology, the agency is amending the
final rule to refer to “life-threatening
diseases or conditions.”

The clinical hold under these
amendments would not apply to clinical
studies conducted under special
circumstances, such as studies pertinent
to only one gender (e.g., to evaluate the
excretion of a drug in semen or its
effects on menstrual function).

As described in the proposed rule, a
clinical hold would not be applied to a
clinical study conducted in men, as long
as a study that does not exclude subjects
with reproductive potential has been
planned or is being conducted in
women. The agency expects that in an
active IND, studies that do not exclude
women or men with reproductive
potential will be underway or will
commence in a timely manner. To
clarify this expectation, the final rule
has been modified to state that a clinical
hold would not be ordered for a study
conducted only in men or only in
women, as long as a study that does not
exclude members of the other gender
with reproductive potential is being
conducted concurrently or will take
place within a reasonable time agreed
upon by the agency
(§312.42(b)(1)(v)(B)). FDA expects that a
discussion between the sponsor and the
agency concerning a reasonable time for
carrying out the study would take place
at a pre-IND meeting or with the
submission of the IND.

As stated in the proposed rule, this
amendment to the IND regulations
would not apply to clinical studies
conducted exclusively in healthy
volunteers (62 FR 49946 at 49951). The
final rule has been modified in
§ 312.42(b)(1)(v) by adding paragraph
(C) to clarify that the rule applies to
clinical investigations that are
conducted only in subjects who have
the disease or condition that the drug is
intended to treat.

III. Comments on the Proposed Rule

FDA received 26 letters, including
letters from manufacturers, individuals,
advocacy groups, and trade associations,
commenting on the proposed rule. The
majority of comments supported FDA’s
proposal to prohibit the exclusion of
women from investigational studies
through the clinical hold mechanism.
Many comments suggested changes that
would have narrowed or broadened the
proposal.
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A. General Comments

1. Several comments indicated that if
women with reproductive potential are
capable of acquiring a disease, such
women should be included in clinical
trials regardless of their ability to
become pregnant. Many comments
stated that FDA’s goal of ensuring that
women with reproductive potential who
have a life-threatening disease are not
categorically excluded from trials in the
future is “an unassailable position.”
Another comment strongly
recommended that FDA finalize the
proposed rule, noting that despite FDA’s
1993 “Guideline for the Study and
Evaluation of Gender Differences in the
Clinical Evaluation of Drugs,” there has
been little improvement in opening
enrollments (especially in phase 1 and
phase 2 trials) to fertile women and in
increasing enrollment of women overall.
The agency agrees with these comments.

2. One comment stated that women of
reproductive age with life-threatening
diseases who are fully informed should
be included in all stages of product
development. The same comment urged
FDA to closely monitor the
implementation of the new rule and to
continue the development of policies
that would minimize risks while
allowing productive research on women
and men.

FDA will monitor the implementation
of this final rule as part of the general
IND process and will continue to
encourage research on the treatment and
prevention of diseases and conditions in
all individuals.

B. Applicability/Scope of the Proposed
Rule

3. Section 312.42(a) states that
“[w]hen an ongoing study is placed on
a clinical hold, * * * patients already in
the study should be taken off therapy
involving the investigational drug
unless specifically permitted by FDA in
the interest of patient safety.” One
comment noted that FDA did not define
“‘patient safety”” in the preamble to the
proposed rule. The comment requested
that the agency consider indirect harm
to patients in an evaluation of whether
continuation of therapy involving an
investigational drug is in the interest of
patient safety.

Generally, studies are placed on
clinical hold because FDA considers it
unsafe to carry the studies forward. In
the present case, the hold does not
imply such a conclusion. FDA generally
intends to place trials that
inappropriately exclude individuals
with reproductive potential on hold at
the time of protocol submission.
However, if a trial that has begun is

placed on clinical hold under this rule,
it usually should not be necessary to
stop an individual subject’s treatment.

4. Three comments discussed the
definition of the term “life-threatening.”
Two comments expressed concern that
the definition could be construed to
include acute and chronic illnesses,
such as status asthmaticus, epilepticus,
anaphylaxis, diabetes, hypertension,
and severe hypercholesterolemia. One
proposed narrowing the definition to
encompass only those diseases
identified in the proposed rule as being
of concern to FDA. The third comment
suggested broadening the definition to
include chronic conditions such as
epilepsy.

The definition of life-threatening is
not intended to be limited to only those
diseases and conditions where death is
imminent, or broad enough to include
acute or chronic diseases where death
from the disease or condition is
unlikely. The definition of life-
threatening encompasses any disease or
condition where the likelihood of death
is high unless the course of the disease
is interrupted. This rule is grounded in
FDA'’s belief that people who are
suffering from a disease or condition
that is life-threatening despite available
therapy should have an opportunity to
participate in a clinical trial intended to
address the disease or condition.
Although many acute and chronic
illnesses are adequately controlled by
existing therapies, some of these
illnesses may have stages or aspects that
continue to carry a high likelihood of
death despite existing therapies. Such a
condition or disease would be
considered life-threatening within the
meaning of this rule.

5. The agency received two comments
addressing the need to balance access to
investigational drugs and risks to study
participants. One comment stated that
while risks can be minimized through
mechanisms such as informed consent
and study design, the rule needs to be
sufficiently flexible to address
exceptional circumstances where
potential risks of a drug may outweigh
the potential benefit. Another comment
stated that balancing the need for access
to investigational drugs and minimizing
patient risk would be better served by
data-driven dialogue between sponsors
and FDA than by the rule.

The agency acknowledges that
balancing access and patient risk is
complex and that the specific
circumstances of the trial may be
pertinent. Physicians and patients are
generally willing to accept greater risks
from use of medical products that treat
life-threatening diseases or conditions
than they would accept from those that

treat less serious conditions (53 FR
41516 at 41518, October 21, 1988; 62 FR
49946 at 49949). Nonetheless,
institutional review boards (IRB’s) must
still determine that risks to study
participants are minimized by the use of
procedures consistent with sound
research design and that the risks to
study participants are reasonable in
relation to anticipated benefits (21 CFR
56.111(a)(1) and (a)(2)).

FDA provides frequent opportunities
for sponsors to meet with the agency to
discuss the details of clinical
investigations. For example, the clinical
hold regulations specifically encourage
discussion about deficiencies in an
investigation. FDA will attempt to
discuss and satisfactorily resolve the
matter with the sponsor before issuing
the clinical hold order (§ 312.42(c)). As
stated in the proposed rule, a study
would be placed on clinical hold only
as a last resort (62 FR 49946 at 49953).

6. The agency received divergent
comments about the scope of the rule.
Two comments stated that FDA should
expand the regulation to include all
clinical trials.

The agency declines the suggestion to
expand the scope of the regulation to
include all trials. At this time, there is
an ethical basis for seeking to ensure
that women with reproductive potential
are not categorically excluded from
trials of products being developed to
treat life-threatening diseases and
conditions. As discussed in the
preamble to the proposed rule (62 FR
49946 at 49949), FDA has concluded
that all trials involving patients with
life-threatening diseases or conditions
should, for the purposes of the rule, be
considered to have therapeutic benefit.
The ethical principle of justice does not
support categorical exclusion of one
group that might benefit from
participation in clinical research for life-
threatening diseases and conditions.
Although similar considerations might
apply to all human drug trials, the
agency recognizes that the potential
detriment of being excluded from a trial
is greater when the subjects have life-
threatening diseases or conditions.

7. One comment stated that because
all new drugs are potentially
teratogenic, FDA should not permit
administration of any drug to women
with reproductive potential until there
is evidence of general safety and
effectiveness from phase 1 and phase 2
trials.

Although a risk or potential risk of
developmental toxicity might exist from
participation in a study, benefits that
might accrue to a woman with
reproductive potential who has the life-
threatening disease or condition could
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outweigh such a risk. Furthermore, such
risks can be reduced or eliminated (62
FR 49946 at 49949).

The risk of fetal exposure is
eliminated by preventing pregnancy.
Sponsors and IRB’s can require the use
of pregnancy testing to detect
unsuspected pregnancy prior to
initiation of study treatment and at
intervals during the course of drug
exposure. When the study design
permits, sponsors can minimize
potential fetal exposure in the short
term by timing studies to coincide with
the early follicular phase of the
menstrual cycle. Women and men can
eliminate the possibility of pregnancy
through abstinence and can reduce the
possibility of pregnancy through the use
of one or more methods of contraception
for the duration of drug exposure (62 FR
49946 at 49950). The agency finds that
exclusion of women from early trials is
not medically necessary because the risk
of fetal exposure can be minimized.
Initial determinations about whether the
risk is adequately addressed are
properly left to patients, physicians,
local IRB’s, and sponsors, with
appropriate review and guidance by
FDA (58 FR 39406 at 39408, July 22,
1993).

8. The agency received multiple
comments stating that historically, IRB’s
have been a source of exclusionary
policies without scientific justification,
and FDA needs to be active in ensuring
that IRB’s do not wrongly exclude
women with reproductive potential.
One comment suggested that FDA adopt
new procedures to carefully monitor
IRB’s and encouraged quick
enforcement of this rule if women with
reproductive potential are
inappropriately excluded.

Initial determinations about risk and
other aspects of the safety of proposed
investigations are properly left to
patients, physicians, sponsors, and local
IRB’s with appropriate review and
guidance by FDA (58 FR 39408). FDA
has established procedures for IRB’s at
part 56 (21 CFR part 56). Although IRB’s
play a role in the determination of
eligibility criteria for investigations,
FDA plans to ensure compliance with
this rule primarily through review of
IND submissions for drugs that are
intended to treat life-threatening
diseases and conditions. If the agency
makes an initial determination that
unwarranted restrictions were placed on
the eligibility of women, FDA will
attempt to discuss and satisfactorily
resolve the matter with the sponsor
prior to issuing the clinical hold order
(§312.42(c)). If a satisfactory resolution
cannot be found, an IND may be placed
on clinical hold.

9. Another comment recommended
that FDA encourage trial sponsors and
IRB’s to broadly interpret “de facto
exclusion” to avoid unnecessarily
excluding women with reproductive
potential.

The exclusion of subjects with
reproductive potential addressed by this
rule includes both explicit exclusion
and de facto exclusion. De facto
exclusion would result from study
criteria that are not essential to
accomplish the goals of the study and
that have the effect of precluding
enrollment of participants with
reproductive potential (e.g., requiring
sterilization or requiring weight or other
physical characteristics).

10. Two comments suggested that the
agency strengthen its policies by
requiring that data collected under
IND’s be analyzed by gender.

The suggestions are outside the scope
of this rulemaking, but in the Federal
Register of February 11, 1998 (63 FR
6854), FDA issued the demographic
subgroup rule, which revised new drug
application (NDA) content and format
regulations at 21 CFR 314.50(d)(5). The
regulation requires that effectiveness
and safety data be presented in each
NDA for demographic subgroups,
including gender subgroups. This
regulation will ensure that data
collected under IND’s and submitted to
the agency will be analyzed by gender.

11. Many comments expressed
disappointment that the proposed rule
did not contain requirements to enroll
or recruit a significant number of
women with reproductive potential in
clinical trials. Several other comments
misunderstood the intent of the rule and
questioned its adequacy in ensuring
appropriate enrollment and retention of
women in trials. An additional
comment stated that the proposed rule
did not address requirements for
appropriate recruitment strategies to
ensure that low-income women are
represented in clinical trials.

As stated in the preamble to the
proposed rule, the primary goal of the
rule is to ensure that women with
reproductive potential who have a life-
threatening disease or condition are not
categorically excluded from
participation in clinical investigations
because of their reproductive capacity
(62 FR 49946 at 49947). This rule is thus
concerned with eligibility criteria for
individual studies. Issues related to the
enrollment of significant numbers of
women with reproductive potential in
clinical trials are under consideration by
the agency.

The demographic subgroup rule also
includes a requirement (21 CFR
312.33(a)(2)) that IND annual reports

provide demographic data on subjects of
trials. Although the demographic
subgroup rule does not require the
inclusion of a particular number of
individuals from specific subgroups, it
will further focus sponsors’ attention
throughout the drug development
process on clinical trial enrollment. The
demographic subgroup rule should also
help sponsors better evaluate in their
applications the safety and efficacy
profiles of drugs for various subgroups,
including gender.

12. The agency received one comment
stating that pregnant women have the
same right to make informed decisions
about their own treatment as other
women with reproductive potential. The
comment concluded by recommending
that the proposed regulation also apply
if pregnant women are excluded from
clinical trials for life-threatening
diseases.

For the purpose of this rulemaking,
FDA does not intend the phrase
“women with reproductive potential” to
include pregnant women (62 FR 49946
at 49947). The agency does not question
the ability of pregnant women to
provide informed consent. There is,
however, increased complexity in
conducting clinical trials with pregnant
women because of their changing
physiology. FDA will continue to
explore this issue in other forums.

13. One comment recommended that
the final rule clearly state that it applies
to the exclusion of men in clinical trials
and that the agency will carefully
monitor the use of the clinical hold in
studies that exclude men.

As explained in the preamble to the
proposed rule, although men have rarely
been excluded from studies because of
reproductive potential, the rule
addresses the exclusion from clinical
trials of members of either gender who
have a life-threatening disease (62 FR
49946 at 49947). Section 312.42(b)(1)(v)
and (b)(2)(i) state that FDA may place
any phase of a proposed or ongoing
investigation on clinical hold if

[tThe IND is for the study of an
investigational drug intended to treat a life-
threatening disease or condition that affects
both genders, and men or women with
reproductive potential who have the disease
being studied are excluded from eligibility in
any phase of clinical investigation because of
a risk or potential risk of reproductive * * *
or developmental * * * toxicity * * *.

(emphasis added). As part of the IND
process, FDA reviews protocol inclusion
and exclusion criteria, including
gender-related eligibility.

14. In the preamble to the proposed
rule, the agency stated that it is
important for potential study
participants to be provided with an
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opportunity to discuss their
involvement in a clinical trial with their
sexual partner. FDA further stated that
when deciding whether to participate in
a clinical trial for an investigational
drug, potential participants should be
able to weigh the potential risks of their
participation in consultation with their
spouse or partner, their health care
provider, and their researcher (62 FR
49946 at 49950). Two comments
expressed concern that these statements
could be construed to mean that such
consultation with a partner must occur
prior to enrollment. One comment
indicated that many women are not
sufficiently empowered to resist
intimidation by their partner to make an
independent decision if their partner
agrees or disagrees with participation in
a clinical trial. The second comment
indicated that not all potential
participants have one sexual partner
and that no one should be excluded
from participating in a clinical trial
because of multiple sexual partners.
This comment also indicated that
women who are unable to negotiate the
terms of sexual behavior or the
cooperation of their partner(s) with
contraceptives should not be
categorically excluded from
participation in clinical trials.

Women and men can eliminate the
possibility of pregnancy through
abstinence and can reduce the
possibility of pregnancy through the use
of contraception for the duration of drug
exposure, which may exceed the length
of the clinical trial. The cooperation of
an individual’s sexual partner(s) may be
needed to ensure that abstinence occurs
or that appropriate contraceptive
methods are used, but such cooperation
is not always essential. Potential
participants should be able to make
autonomous decisions about
contraception. Potential study
participants should discuss with
investigators their ability to maintain
adequate contraception prior to
determining whether they should
participate in the study. The rule is not
intended to ignore the risks associated
with an unintended pregnancy,
including the potential for
developmental toxicity; rather it is
based on the view that IRB’s,
investigators, and subjects can manage
those risks.

Risks to participants in early clinical
trials can also be reduced through the
proper use of the informed consent
process. Potential participants who are
heterosexually active must be aware of
the need to ensure that appropriate
contraceptive measures are taken to
prevent pregnancy and of any additional
risks in the event of pregnancy. While

individuals should be encouraged to
involve their sexual partner(s) in their
decisionmaking process, the ultimate
decision concerning whether to
volunteer for a clinical trial should rest
with the individual.

C. Reduction of Risks to Participants

15. The agency received several
comments on the discussion of the
informed consent process in the
preamble to the proposed rule. The
majority of comments concerning
informed consent supported the
agency'’s reliance on this process and
other mechanisms to protect
participants in early clinical trials. Two
comments stated that the informed
consent process may encourage
potential study participants to act
responsibly and make their own risk-
benefit analysis. One comment stated
that participants need to be adequately
informed about available information
and about areas in which data are
lacking. Two other comments noted the
importance of animal reproductive
toxicity studies and the inclusion of
information obtained as a result of such
studies in the informed consent process.

There are a number of mechanisms,
including the proper use of informed
consent, to protect participants in
clinical trials. Sponsors, investigators,
and IRB’s have responsibility for
ensuring participant safety and
protecting the rights of participants.
FDA'’s informed consent regulations
require that potential study participants
be adequately informed that the study
involves research, that there may be
foreseeable risks or discomforts, and
that there may be unforeseeable risks,
such as potential risks to the embryo or
fetus if a female study participant
becomes pregnant (§ 50.25(b)(1) (21 CFR
50.25)(b)(1)). The existence of
appropriate alternative procedures or
courses of treatment, if any, must also
be disclosed to the potential study
participant (§ 50.25(a)(4)). Any
reasonably foreseeable risks to the
participant shown from the results of
completed animal reproductive toxicity
studies must be discussed in informed
consent. When preclinical teratology
and reproductive toxicity studies are not
completed prior to the initial studies in
humans, male and female study subjects
should be informed about the lack of
full characterization of the test article as
well as the potential and unknown
effects of the test agent on conception
and fetal development. All study
subjects should be provided with new
pertinent information arising from
preclinical studies as it becomes
available, and informed consent
documents should be updated when

appropriate. If there is no relevant
information, the informed consent
should explicitly state this fact and
should indicate the risks that cannot be
ruled out.

16. The agency stated in the preamble
to the proposed rule (62 FR 49946 at
49950) that when the teratogenic effects
of a drug are well established, the
agency, sponsor, or IRB may require the
use of contraception to prevent
pregnancy in sexually active individuals
with reproductive potential. One
comment noted this statement and
suggested that the regulation clearly
state that all women in all clinical trials
have the right to be fully informed and
to balance the risks and benefits of
participation.

In most circumstances, a study
protocol does not need to require
specific contraceptive approaches. In
accordance with good medical practice,
it is expected that volunteers in clinical
trials will take appropriate precautions
against becoming pregnant. The agency,
sponsor, or IRB may require that a
protocol provide for instructions to the
volunteer about effective measures to
avoid pregnancy. Other appropriate
precautions include efforts to ensure
that a woman volunteer is not pregnant
at the time a trial begins, such as
pregnancy testing to detect the beta
subunit of the human chorionic
gonadotropin molecule. Pregnancy
testing may need to continue during the
trial and after the drug administration
portion of the trial has ended, based on
the half-life of the drug under study and
other considerations. Contraceptive
counseling by a qualified health care
provider should be offered and provided
to trial participants with a focus on the
use of highly effective contraception,
allowing for abstinence if a woman has
successfully used that as her chosen
method of birth control. Although
women retain control over their
reproductive decisions, women and the
investigator should consider together
the benefits and risks of participation,
including the risks resulting from an
inability to maintain adequate
contraception. In some cases, notably
where a drug is clearly teratogenic, a
protocol may need to require specific
approaches to contraception.

17. One comment stated that sponsors
must retain the right to exclude women
of childbearing age from clinical trials
involving compounds with the potential
for teratogenic effects, unless Congress
enacts meaningful protection against
liability. The comment based its
concern on the potential liability of
sponsors for any adverse effect on the
offspring of study participants. The
comment noted that many States permit
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a child adversely affected by a parent’s
medical decision, who has reached the
age of majority, to sue for injuries
alleged to have been caused by the drug.
The comment also noted that, in some
States, a parent’s consent based on
information in an FDA-approved
warning does not preclude lawsuits by
adult children.

FDA recognizes that, in some States,
a child who has reached the age of
majority or spouse may have the right to
sue for injuries caused by a parent’s
medical decision to use a drug. To
succeed in such a lawsuit, the child or
spouse must show, among other things,
that warnings about the use of the drug
were inadequate or that consent was not
fully informed.

FDA also recognizes that, in some
States, parental consent based on FDA-
approved warnings for marketed drugs
might not preclude a child from filing
a lawsuit. In States permitting such
lawsuits, the courts have described FDA
standards for such warnings as
minimum requirements for disclosing
risk information. Because manufacturers
and sponsors have the ultimate
responsibility to provide risk
information to FDA as well as to
consumers, in some States, FDA
approval of warning statements for
marketed drugs is evidence of the
warning’s adequacy but is not
dispositive. These cases suggest that a
warning might be inadequate when a
sponsor or manufacturer obscures or
withholds risk information from FDA,
or delays submission of supplemental
risk information obtained after the
product was approved.

The sponsor or investigator, with IRB
oversight, is responsible for providing
risk information to subjects and
obtaining informed consent from them.
(See §312.50 and 21 CFR
312.53(c)(1)(vi)(d); part 50 (21 CFR part
50) and part 56.) Few liability cases
have been reported involving injuries
from experimental drugs and even fewer
involving such injuries to offspring. In
those cases involving injuries to the
offspring of mothers who ingested
experimental drugs, the inadequacy of
warnings, or the lack of informed
consent, was an essential element of the
lawsuit. (See Craft v. Vanderbilt
University, 940 F. Supp. 1185 (M.D.
Tenn. 1996); Wetherill v. iversity of
Chicago, 570 F. Supp. 1124 (N.D. Il
1983); Mink v. University of Chicago,
460 F. Supp. 713 (N.D. Ill. 1978); and
Diaz v. Hillsborough County Hospital
Authority, 165 F.R.D. 689 (M.D. Fla.
1996).) Although these cases involved
research subjects who were pregnant
women, they show that liability can be
precluded when patients are informed

adequately about a study and its risks.
The women who brought these lawsuits
claimed that they were not told that
research was being conducted, much
less asked for informed consent. The
present rule is firmly grounded on
informed consent and a fully informed
patient.

The agency has found no reported
case in which a sponsor or manufacturer
of a drug was held liable when warnings
were found to be adequate or the
consent to be informed. In all of the
strict liability cases involving marketed
drug products, the adequacy of the
warnings remains an essential element
for avoiding liability. In determining the
adequacy of a warning for prescription
drug products, the standard generally
applied is the drug maker’s actual or
constructive knowledge of the risk at the
time the product was sold or
distributed.

Considering all the relevant cases, the
comment’s concern about liability for
injuries to offspring of study
participants appears overstated. If
anything, these cases show that the risk
of liability for injuries to offspring
resulting from their mother’s ingestion
of an experimental drug is remote.
Sponsors and manufacturers can
generally avoid liability by providing
adequate warnings and obtaining fully
informed consent.

This final rule applies to one narrow
category of beneficial drugs, that is,
experimental drugs being studied for
their safety and effectiveness in treating
life-threatening diseases or conditions.
The rule also reduces the exposure to
liability lawsuits by applying only to
studies that seek subjects who are
suffering from the life-threatening
disease or condition at issue. The risk of
liability is further minimized when the
sponsor uses informed consent with
careful study design, pregnancy
screening techniques, and counseling
about contraception and abstinence.

18. One comment expressed concern
that informed consent alone may not be
adequate to reduce the risk of injury to
a participant and, thus, the risk of
liability to a sponsor. Specifically, the
comment states that, in many situations,
the full nature and extent of any
potential reproductive toxicity may not
be sufficiently characterized at the time
of desired access to a given
investigational therapy to allow IRB’s,
investigators, or potential study subjects
to make a complete determination of
any potential risk. To provide patients
with complete risk and benefit
information for certain developmental
compounds or studies, consent forms
would have to be worded in a way that
could effectively discourage

participation in these trials by the very
population intended to benefit from the
proposed regulation.

An inherent danger in the use of every
experimental drug is that unknown
safety risks may exist for human
research subjects. The purpose of
informed consent is to provide research
volunteers with sufficient information
to determine for themselves whether the
risks are justified. Informed consent
regulations require a sponsor, when
appropriate, to describe the reasonably
foreseeable risks, and currently
unforeseeable risks, to the participant or
to an embryo or fetus in the event the
participant should become pregnant
during the study (§ 50.26(b)(1)). That the
disclosure of complete risk and benefit
information might discourage
participation is not a reason to withhold
information or to preempt the
opportunity to participate in a study. On
the contrary, disclosure serves the
interests of self-determination regarding
a person’s decision to participate in
medical research and ensures informed
decisionmaking as to whether the risks
are indeed outweighed by the benefits.

19. One comment stated that
exceptional circumstances may exist
where the potential risk of the drug to
the participant outweighs the potential
benefit. As an example, the comment
indicated that it may not be advisable to
include treatment-naive human
immunodeficiency virus (HIV)-infected
women with reproductive potential in
clinical trials for a drug that has a high
(or undetermined) risk to a fetus if there
are other effective and safe agents in the
same class available for use in these
women.

HIV-infected women who are
treatment-naive should not be excluded
from participating in clinical trials
solely because of their reproductive
potential. HIV-infected women should
have a choice, as should HIV-infected
men, of enrolling in clinical trials, as
long as there is a proper informed
consent process that acknowledges the
availability of safe and effective
treatment options and, if the potential
participants are sexually active,
abstinence or contraception is used.
After sponsor, FDA, and local IRB
decisions on the protocol, the ultimate
risk-benefit analysis in such
circumstances is best left to the patient
and the physician.

D. Increased Costs

20. Two comments supported the
agency’s position that the societal
benefits outweigh the increased costs
associated with the participation of
women with reproductive potential who
have a life-threatening disease in
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clinical trials. Both comments
specifically highlighted the advantage of
obtaining gender-specific data in this
population.

Based on the analysis of economic
impacts described in the proposed rule,
the agency believes that the societal
benefits outweigh the potential minimal
additional costs because a considerable
patient population (i.e., women with
reproductive potential who have a life-
threatening disease or condition) could
receive a potentially beneficial new
therapy (62 FR 49946 at 49953).

E. The Use of a Clinical Hold

21. The agency received divergent
comments about the use of a clinical
hold to achieve the objectives of the
proposal. One comment stated a belief
that it is appropriate for FDA to use its
ability to place a clinical trial on hold
if the sponsor excludes women for
inappropriate reasons. However,
another comment asserted that the use
of a clinical hold in these circumstances
is not consistent with the original intent
of the clinical hold regulations and
turns a clinical hold into a punitive
measure.

A clinical hold is an order that FDA
may issue to a sponsor to delay a
proposed clinical investigation or to
suspend an ongoing investigation for the
development of a new drug or biological
product (§ 312.42). The agency has
determined that it is appropriate to
impose a clinical hold on an
investigation that categorically excludes
women or men with reproductive
potential who have a life-threatening
disease or condition.

The imposition of a clinical hold
under these amendments to § 312.42 is
not punitive. The aim of these
amendments is to ensure that women
with reproductive potential who have a
life-threatening disease or condition are
not categorically excluded from
participation in clinical trials. The
rationale for this action, as discussed in
the preamble to the proposed rule (62
FR 49946 at 49949 through 49951), is
based on four factors: (1) FDA is
committed to expanding access to and
accelerating approval of new therapies
for life-threatening diseases and
conditions; (2) important ethical
principles underlie the belief that
neither gender should be excluded from
early clinical trials involving a life-
threatening disease or condition because
of reproductive potential; (3) the
mechanisms are in place, or are
available, to protect individuals who
participate in clinical trials from
potential risks; and (4) FDA is
committed to expanding the collection
of gender-specific data on investigative

therapies, especially for those
populations who ultimately will be
using the therapies. Furthermore, FDA
intends to issue a clinical hold order as
a last resort, only after the review
division’s attempt to discuss and
satisfactorily resolve the matter with the
sponsor (§ 312.42(c)). As explained in
Center for Drug Evaluation and Research
(CDER) internal policy statements,
CDER experience is that most potential
holds can be avoided through such
discussion (CDER Manual of Policy and
Procedure (MAPP) 6030.1).

In the preamble to the proposed rule
(62 FR 49946 at 49951), FDA discussed
its legal authority to issue this rule
under section 505(i) of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 355(i)). Since publication of
the proposed rule, on November 21,
1997, the President signed into law the
Food and Drug Administration
Modernization Act of 1997 (the
Modernization Act) (Public Law 105—
115). Section 117 of the Modernization
Act amends section 505(i) of the act to
include specific provisions authorizing
the imposition of a clinical hold on an
investigation if “the drug involved
represents an unreasonable risk to the
safety of the persons who are the
subjects of the clinical investigation
* * *or* * *for such other reasons
as the Secretary may by regulation
establish” (section 505(i)(3)(B) of the
act). The Modernization Act makes
explicit the agency’s authority to issue
regulations for the imposition of a
clinical hold for reasons other than
unreasonable risks to the safety of the
subjects involved in the investigation.

22. One comment noted a distinction
between a clinical hold imposed for a
regulatory purpose (e.g., because a
sponsor has not made adequate
provision for the inclusion of women
with reproductive potential in a clinical
trial) and one imposed due to safety
concerns. The comment suggested that
the agency establish a new set of
regulations for this “regulatory clinical
hold,” rather than provide for it in the
already-established clinical hold
regulations.

FDA’s regulations governing IND’s are
located in part 312 (21 CFR part 312),
and the agency’s clinical hold
regulations are in § 312.42. FDA
declines the suggestion to create a new
set of regulations to accommodate these
amendments because this change would
serve no purpose and would be
confusing, placing bases for clinical
holds in two locations although the
procedures for holds in both cases are
identical. Furthermore, since President
Clinton issued the “Regulatory
Reinvention Initiative” memorandum

on March 4, 1995, FDA has sought to
consolidate its regulations and to
eliminate duplicative ones. The creation
of a new set of clinical hold regulations
would be contrary to the objectives of
regulatory reinvention.

23. One comment proposed
safeguards to protect the interests of
subjects already participating in a
clinical trial and to ensure that a clinical
hold is used only as a last resort. The
comment proposed the following
safeguards: (1) A limitation of the rule
to those clinical trials that are intended
to demonstrate effectiveness and (2)
procedures to ensure a dialogue
between the sponsor and the agency to
help avoid the imposition of the clinical
hold. The comment recommended that
when a clinical hold is issued for
inadequate participation of women in
the trial, procedural safeguards should
include: (1) The concurrence of the
Center Director after personal
consultation between the Division
Director and the sponsor; (2)
communication of the reason for the
hold to the sponsor in writing within 10
days of the imposition of a clinical hold;
and (3) review by the Clinical Hold
Review Committee at the first meeting
following the hold.

The comment states that under this
rule, a clinical hold may be issued for
inadequate participation of women in a
clinical trial. This statement erroneously
implies that the rule imposes
requirements to enroll or recruit a
specific number of women in trials. To
the contrary, the rule prohibits the
exclusion of women with reproductive
potential but does not require a quota or
specific number of women for any trial.

The agency declines the suggestion to
limit the scope of the rule to those
clinical trials that are intended to
demonstrate effectiveness. As explained
in the preamble to the proposed rule (62
FR 49946 at 49949), many early clinical
studies involving life-threatening
diseases offer the potential for
therapeutic benefit, especially when
participation in an early clinical study
is a prerequisite for enrollment in later
studies. FDA has concluded that all
trials involving patients with life-
threatening diseases and conditions
should, for purposes of this rule, be
considered to have therapeutic
potential. This rule, therefore, applies to
studies in any phase of a clinical
investigation that enroll participants
with a life-threatening disease or
condition.

The agency’s clinical hold regulations
provide a process for discussion
between a sponsor and FDA about
deficiencies in an investigation to
ensure that a clinical hold is imposed as
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a measure of last resort. Whenever FDA
concludes that a deficiency exists in a
clinical investigation that may be
grounds for the imposition of a clinical
hold, FDA will, unless patients are
exposed to immediate and serious risk,
attempt to discuss and satisfactorily
resolve the matter with the sponsor
before issuing the clinical hold order
(§312.42(c)).

Under FDA regulations, the Division
Director that is responsible for
reviewing the application for the
underlying drug product has the
authority to determine whether to
impose a clinical hold (§ 312.42(d)). The
agency does not find that concurrence
by the Center Director is necessary to
ensure that a clinical hold is imposed
only as a last resort because, as
discussed above, the agency’s
regulations and internal procedures
already provide for discussion between
the sponsor and the agency concerning
the need for the clinical hold. Division
directors in CDER and the Center for
Biologics Evaluation and Research
(CBER) have the authority to ensure that
agency personnel follow these
regulations and procedures.

FDA regulations state that the agency
will communicate to the sponsor in
writing the reasons for a clinical hold as
soon as possible, and no more than 30
days after imposing the hold
(§312.42(d)). A clinical hold is usually
imposed only after discussion between
FDA and a sponsor. Because the
Division Director, or designee, generally
provides a brief explanation of the
reasons for the hold by telephone at the
time the clinical hold is ordered, the
agency finds it unnecessary to shorten
the 30-day requirement for a written
explanation.

CDER and CBER have established
committees to review clinical holds and
promote consistency throughout the
Centers in issuing clinical holds. Under
CDER policy, the CDER Clinical Holds
Peer Review Committee meets quarterly
to review all commercial IND clinical
holds issued during the previous quarter
(CDER MAPP 6030.1). The CBER
Clinical Hold Oversight Committee
reviews selected clinical holds that have
been issued. The procedures for these
committees will apply to clinical holds
imposed by CDER or CBER under this
rule.

24. Two comments indicated that this
use of a clinical hold is not the optimal
mechanism to achieve the agency’s
objectives and may threaten other
agency goals (e.g., expediting the
development of innovative therapies to
treat life-threatening diseases and
conditions in both men and women).
One comment further noted that the best

way to ensure that women and men of
reproductive potential are able to
participate in clinical trials is to address
the issue during the development of the
protocol for the trial early in the IND
process. The comment recommended
that a plan be developed in the IND
process for including women of
reproductive potential in clinical
studies or articulating a clear rationale
for their exclusion. The sponsor and the
agency should agree on the plan as part
of the IND with compliance tied to the
plan and progress reported in routine
annual reports to the IND.

Although developing data bases that
include both men and women is an
important goal, this rule does not
address the content of an NDA or
biologics license application (BLA) data
set. Rather, this rule seeks to prevent
exclusions of people suffering from life-
threatening conditions or diseases from
participation in trials based on
reproductive potential.

Overall protocol development is
addressed under several regulatory
programs for the development and
review of products that are intended to
treat life-threatening diseases or
conditions. The agency recognizes that
agreement between a sponsor and FDA
on a protocol for a clinical trial is an
important step towards ensuring that
women with reproductive potential who
have a life-threatening disease or
condition are not excluded from the
clinical trial. Under the agency’s
regulations at §§ 312.80 through 312.88,
sponsors are encouraged to work with
the agency during the development of
drugs intended to treat life-threatening
and severely debilitating illnesses.
Sponsors may ask to meet with FDA
early in the drug development process
to review and reach agreement on the
design of necessary preclinical and
clinical studies (§312.82). Such
meetings may take place prior to the
submission of the IND or at the end of
phase 1. Furthermore, under section 112
of the Modernization Act, the agency
has developed procedures to facilitate
the development and expedite the
review of products that are intended to
treat serious or life-threatening
conditions and demonstrate the
potential to address an unmet medical
need. Such procedures, described in the
FDA guidance entitled ‘“Fast Track Drug
Development Programs—Designation,
Development, and Application Review”
(October 1998), encourage appropriately
timed meetings and regular contact
between sponsors and FDA.

Section 119(a) of the Modernization
Act directs FDA to work towards, and
achieve, agreement with sponsors and
applicants on the design and size of

clinical trials intended to form the
primary basis of an effectiveness claim
in an NDA or BLA. In conjunction with
the reauthorization of the Prescription
Drug User Fee Act in November 1997,
FDA agreed to specific performance
goals for the management of activities
associated with the development and
approval of products in human drug
applications that are defined in section
735(1) of the act (21 U.S.C. 379g(1)).
Under the goals, FDA will, upon request
by a sponsor, evaluate certain protocols
and issues relating to the protocols to
assess whether their design is adequate
to meet scientific and regulatory
requirements identified by the sponsor.
One type of protocol that is eligible for
this special protocol assessment is a
clinical protocol for a phase 3 trial
whose data will form the primary basis
for an efficacy claim. Section 119(a) of
the Modernization Act and the
performance goals recognize the
importance of early agency review and
agreement with sponsors regarding
protocols for clinical trials.

Sponsors are required to submit
information regarding the progress of
IND’s in their annual reports to the
agency (§312.33). Any specific
information regarding a clinical protocol
agreement should be included in the
annual report. Furthermore, sponsors of
clinical studies for drug and biologic
products are now required to tabulate in
annual reports the numbers of subjects
enrolled in the trial, specifying gender
and other demographic subgroups
(§312.33) (see 63 FR 6854).

F. International Issues

25. FDA received two comments
concerning the effect of the regulation
on international drug development. One
comment questioned how the regulation
will affect compliance with the
International Conference on
Harmonization of Technical
Requirements for Registration of
Pharmaceuticals for Human Use (ICH)
“Draft Guideline on the Timing of
Nonclinical Studies for the Conduct of
Human Clinical Trials for
Pharmaceuticals.” The comment stated
that the impact of the rule on global
drug development remains unclear and
questioned whether data collected from
trials conducted under the rule would
be acceptable to the regulatory agencies
in Europe or Japan. Another comment
raised the possibility of regulatory
difficulties in including women of
reproductive potential in some early
studies when those studies are subject
to regulation by agencies in other
countries. The comment urged FDA to
consider the effects of the proposed rule
on multicountry studies.
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The final rule is consistent with ICH
initiatives. In July 1997, FDA issued a
final ICH guidance entitled ‘“M3
Nonclinical Safety Studies for the
Conduct of Human Clinical Trials for
Pharmaceuticals” (ICH M3 guidance)
(published in 62 FR 62922, November
25,1997). The ICH M3 guidance, which
supersedes the draft guideline cited in
the comment, notes that there are
regional differences in the timing of
reproductive toxicity studies to support
the inclusion of women with
reproductive potential in clinical trials
for all pharmaceuticals. As described in
the ICH M3 guidance, women with
reproductive potential may be included
in early, carefully monitored studies in
the United States without reproduction
toxicity studies provided appropriate
precautions are taken to minimize risk.
Such precautions include pregnancy
testing, use of a highly effective method
of birth control, and entry after a
confirmed menstrual period. Continued
testing and monitoring during the trial
should be sufficient to ensure
compliance with the measures for
avoiding pregnancy during the period of
drug exposure (which may exceed the
length of the study). To support this
approach, informed consent should
include any known pertinent
information related to reproductive
toxicity, such as a general assessment of
potential toxicity of pharmaceuticals
with related structures or
pharmacological effects. If no relevant
information is available, the informed
consent should clearly note the
potential for risk (ICH M3 guidance, p.
7).
In multicountry studies, provided that
there is not a categorical exclusion
based on reproductive potential in the
United States, FDA does not intend to
impose a hold for such exclusions on
studies in foreign sites. Foreign data
with such exclusions may be submitted
to the agency.

G. HIV/Acquired Immune Deficiency
Syndrome (AIDS)

26. One comment discussed the
Center for Disease Control’s reports of a
steady decline in AIDS incidence and
mortality rates in the United States
since 1993 and highlighted the
disparities related to women. The
comment noted that the number of AIDS
deaths in 1996 declined among all
racial/ethnic groups but increased 3
percent among women and among those
who acquired the infection through
heterosexual contact. The comment
emphasized the treatment and
prevention challenges affecting HIV-
infected women, highlighted the need
for gender-specific data, and advocated

the enrollment of women in clinical
trials in numbers equivalent to the
prevalence of women with AIDS in
America.

As discussed in the preamble to the
proposed rule (62 FR 49946 at 49950
and 49951), FDA is committed to
expanding the collection of gender-
specific data on investigative therapies,
especially for those populations who are
likely to use an investigational agent
once it is marketed. Because many of
the women who are affected by HIV and
AIDS are women with reproductive
potential, this rule will prevent their
exclusion from participation in clinical
trials for such diseases solely because of
a perceived risk or potential risk of
reproductive or developmental toxicity.

The Division of Antiviral Drug
Products in CDER and other
components in CDER and CBER that
review HIV/AIDS-related products
encourage sponsors to include women
of all age groups early in the drug
development process and support the
concept of allowing each eligible female
participant to make her own informed
decision regarding the risks and benefits
of participating in a trial.

The comment suggested that women
be enrolled in clinical trials for AIDS
therapies in numbers equivalent to the
prevalence of women with AIDS in
America. The comment is outside the
scope of this rule. The rule does not
require that particular numbers of
women be enrolled in trials for
investigational therapies. The rule only
prohibits the exclusion of women with
reproductive potential from eligibility
for a clinical trial.

27. One comment indicated that the
proposal is a broad-based solution to a
focused problem that the agency has
identified within a single drug class—
antiviral drugs.

Although FDA prepared this proposal
largely in response to recommendations
made by the National Task Force on
AIDS Drug Development and the
Presidential Advisory Council on HIV/
AIDS, the recommendations are
applicable to all life-threatening
diseases and conditions, and the agency
has concluded that this problem is a
general one. Additionally, when
conducting its cost analysis, the agency
used a protocol data base that included
information from four CDER review
divisions. Of the 43 protocols involving
life-threatening diseases or conditions
that were identified as having precluded
the opportunity for women with
reproductive potential to participate in
trials, 28 percent were from the Division
of Antiviral Drug Products, 67 percent
were from the Division of Cardio-Renal
Drug Products, and the remaining 5

percent were from the Division of
Medical Imaging, Surgical, and Dental
Drug Products and the Pilot Drug
Evaluation Staff. The project did not
include representation of all divisions
in CDER and CBER. However, it was
assumed that the available data were
representative of all CDER and CBER
review divisions regarding the exclusion
of women with reproductive potential.

IV. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act
(Public Law 96-354). Executive Order
12866 directs agencies to assess all costs
and benefits or available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages). Under the
Regulatory Flexibility Act (5 U.S.C.
601-612), unless an agency certifies that
arule will not have a significant
economic impact on small entities, the
agency must analyze regulatory options
that would minimize the impact of the
rule on small entities. Title II of the
Unfunded Mandates Reform Act (Public
Law 104-7) (in section 202) requires
that agencies prepare an assessment of
anticipated costs and benefits before
proposing any rule that may result in an
expenditure in any 1 year by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation).

The agency has reviewed this rule and
has determined that it is consistent with
the regulatory philosophy and
principles identified in Executive Order
12866, and in these two statutes. In
addition, the final rule is not a
significant regulatory action as defined
by the Executive Order and so is not
subject to review under the Executive
Order. With respect to the Regulatory
Flexibility Act, the agency certifies that
the rule will not have a significant effect
on a substantial number or small
entities. Because the final rule does not
impose any mandates on State, local, or
tribal governments, or the private sector
that will result in a 1-year expenditure
of $100 million or more, FDA is not
required to perform a cost-benefit
analysis under the Unfunded Mandates
Reform Act.

A. Costs

The Costs section of the Analysis of
Impacts in the proposed rule (62 FR
49952) remains essentially unchanged
and is not repeated here. However, two
items require additional comment.
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None of the cost estimates in the
proposed rule were corrected for the
incidence of pregnant women having
diseases under study (but not having
been included in the studies). Hence,
the cost estimates discussed in the
proposed rule were overstated. The
agency believes that the effect of this
overstatement is relatively insignificant.

The agency is aware of industry’s
concerns about liability exposure
associated with the inclusion of women
with reproductive potential in clinical
trials and the potential for harm to
offspring. Although there are cases of
injury to offspring of mothers who
ingested experimental drugs, the
inadequacy of warnings or the lack of
informed consent has been an essential
element of such lawsuits. The agency is
not aware of any reported case in which
a sponsor of an investigational drug was
held liable for injuries to offspring when
the sponsor provided adequate warnings
and obtained fully informed consent.
Therefore, the agency assumes that this
rule adds nothing to current liability
costs under existing law.

B. Small Entities

The analysis in the proposed rule
identified protocols sponsored by small
businesses. The largest additional
pregnancy testing cost incurred by a
small business in the reviewed
protocols under the rule was $990.
Projected across all CDER and CBER
review divisions and annualized, FDA
expects no more than 9 protocol
submissions per year from small
businesses that might incur increased
costs. Few small firms are likely to be
affected in any given year, and most of
these firms would incur no significant
additional costs. Therefore, under the
Regulatory Flexibility Act, the
Commissioner of Food and Drugs
certifies that this rule will not have a
significant effect on a substantial
number of small entities.

V. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the order and, consequently, a
federalism summary impact statement is
not required.

List of Subjects in 21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 312 is amended
as follows:

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

1. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 371; 42 U.S.C. 262.

2. Section 312.42 is amended by
adding new paragraph (b)(1)(v) and by
revising paragraph (b)(2)(i) to read as
follows:

§312.42 Clinical holds and requests for
modification.
* * * * *

(b) * % %

(1) ** =

(v) The IND is for the study of an
investigational drug intended to treat a
life-threatening disease or condition that
affects both genders, and men or women
with reproductive potential who have
the disease or condition being studied
are excluded from eligibility because of
a risk or potential risk from use of the
investigational drug of reproductive
toxicity (i.e., affecting reproductive
organs) or developmental toxicity (i.e.,
affecting potential offspring). The
phrase “women with reproductive
potential”” does not include pregnant
women. For purposes of this paragraph,
“life-threatening illnesses or diseases”
are defined as ““diseases or conditions
where the likelihood of death is high
unless the course of the disease is
interrupted.” The clinical hold would

not apply under this paragraph to
clinical studies conducted:

(A) Under special circumstances, such
as studies pertinent only to one gender
(e.g., studies evaluating the excretion of
a drug in semen or the effects on
menstrual function);

(B) Only in men or women, as long as
a study that does not exclude members
of the other gender with reproductive
potential is being conducted
concurrently, has been conducted, or
will take place within a reasonable time
agreed upon by the agency; or

(C) Only in subjects who do not suffer
from the disease or condition for which
th((a ()lrug is being studied.

2 * % %

(i) Any of the conditions in
paragraphs (b)(1)(i) through (b)(1)(v) of
this section apply; or

* * * * *

Dated: May 24, 2000.
Jane E. Henney,
Commissioner of Food and Drugs.
Donna E. Shalala,
Secretary of Health and Human Services.
[FR Doc. 00-13664 Filed 5-31-00; 8:45 am|
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-00-133]
RIN 2115-AA97

Safety Zone: Fireworks Display, East
River, Wards Island

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a fireworks display located on the East
River, New York. This action is
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in a portion of the East River.
DATES: This rule is effective from 8:30
p-m. (e.s.t.) on June 29, 2000 until 10
p-m. (e.s.t.) on June 30, 2000.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-00-133) and are
available for inspection or copying at
Coast Guard Activities New York, 212
Coast Guard Drive, room 205, Staten
Island, New York 10305, between 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays. The telephone
number is (718) 354—4012.
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FOR FURTHER INFORMATION CONTACT:
Lieutenant M. Day, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354—4012.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(8), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Good
cause exists for not publishing an NPRM
due to the following reasons: due to the
date the Application for Approval of
Marine Event was received, there was
insufficient time to draft and publish an
NPRM and still publish the final rule
with more than 30 days before its
effective date. Any delay encountered in
this regulation’s effective date would be
contrary to public interest since
immediate action is needed to close the
waterway and protect the maritime
public from the hazards associated with
this fireworks display. This is a local
event with minimal impact on the
waterway, vessels may still transit
through the East River during the event,
the zone is only in affect for 12 hours
and vessels can be given permission to
transit the zone except for about 45
minutes during this time. Additionally,
vessels would not be precluded from
mooring at or getting underway from
commercial or recreational piers in the
vicinity of the zone.

Background and Purpose

The Coast Guard has received an
application to hold a fireworks program
on the waters of the East River, New
York. This regulation establishes a
safety zone in all waters of the East
River within a 150-yard radius of the
fireworks land shoot in approximate
position 40°46'55.5" N 073°55'33" W
(NAD 1983), about 200 yards northeast
of the Triborough Bridge. The safety
zone is in effect from 8:30 p.m. (e.s.t.)
until 10 p.m. (e.s.t.) on Thursday, June
29, 2000. If the event is cancelled due
to inclement weather, then this section
is effective from 8:30 p.m. (e.s.t.) until
10 p.m. (e.s.t.) on Friday, June 30, 2000.
The safety zone prevents vessels from
transiting a portion of the East River and
is needed to protect boaters from the
hazards associated with fireworks
launched from shore in the area.
Recreational and commercial vessel
traffic will be able to transit through the
eastern 430 feet of the 1060-foot wide
East River during the event. This safety
zone precludes the waterway users from
entering only the safety zone itself.
Public notifications will be made prior
to the event via the Local Notice to
Mariners.

This event is currently regulated
under 33 CFR 100.114 as an annually
occurring event on July 1st. Due to the
extensive increase of marine traffic in
the Port of New York/New Jersey due to
OPSAIL 2000 and the International
Naval Review 2000 the sponsor is
changing their event date for this year.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the minimal time that vessels
will be restricted from the zone, that
vessels may still transit through the East
River during the event, and advance
notifications which will be made.

The size of this safety zone was
determined using National Fire
Protection Association and New York
City Fire Department standards for 4"
mortars fired from shore combined with
the Coast Guard’s knowledge of tide and
current conditions in the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this final rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For reasons discussed in the
Regulatory Evaluation above, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and

criteria contained in Executive Order
13132 and has determined that this final
rule does not have implications for
federalism under that Order.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) [Pub. L.
104—4, 109 Stat. 48] requires Federal
agencies to assess the effects of certain
regulatory actions on State, local, and
tribal governments, and the private
sector. UMRA requires a written
statement of economic and regulatory
alternatives for rules that contain
Federal mandates. A Federal mandate is
a new or additional enforceable duty
imposed on any State, local, or tribal
government, or the private sector. If any
Federal mandate causes those entities to
spend, in the aggregate, $100 million or
more in any one year, the UMRA
analysis is required. This final rule does
not impose Federal mandates on any
State, local, or tribal governments, or the
private sector.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this final rule is
categorically excluded from further
environmental documentation. This rule
fits paragraph 34(g) as it establishes a
safety zone. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g], 6.04-1, 6.04—6, 160.5; 49
CFR 1.46.

2. Add temporary § 165.T01-133 to
read as follows:

§165.T01-133 Safety Zone: Fireworks
Display, East River, Wards Island.

(a) Location. The following area is a
safety zone: All waters of the East River
within a 150-yard radius of the
fireworks land shoot in approximate
position 40°46'55.5" N 073°55'33" W
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(NAD 1983), about 200 yards northeast
of the Triborough Bridge.

(b) Effective period. This section is
effective from 8:30 p.m. (e.s.t.) until 10
p.m. (e.s.t.) on June 29, 2000. If the
event is cancelled due to inclement
weather, then this section is effective
from 8:30 p.m. (e.s.t.) until 10 p.m.
(e.s.t.) on June 30, 2000.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard.

Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed.

Dated: May 22, 2000.
R.E. Bennis,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 00-13811 Filed 5-30-00; 12:39 pm]
BILLING CODE 4910-15-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1260
RIN 3095-AA67
Records Declassification

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule.

SUMMARY: This rule updates NARA
regulations related to declassification of
national security-classified information
in records transferred to NARA'’s legal
custody. It incorporates changes
resulting from Executive Order 12958,
Classified National Security
Information, including:

Revising the timeline for systematic
review from 30 years to 25 years;

Redefining declassification
responsibilities to reflect the E.O. 12958
requirement for agencies to maintain
systematic review programs;

Adding requirements for agencies that
elect to review their accessioned records
at NARA;

Adding requirements for loaning
records to agencies for declassification
review; and Revising requirements for
reclassification of information to meet
the provisions of E.O. 12958;

The rule affects members of the public
who file mandatory review requests and
Federal agencies.

DATES: This rule is effective July 1,
2000.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard or Shawn Morton at 301—
713-7360.
SUPPLEMENTARY INFORMATION: NARA
published a notice of proposed
rulemaking on February 17, 2000, at 65
FR 8077. The comment period ended on
April 17, 2000. NARA received
comments from 9 Federal agencies and
1 professional organization. Of the
comments from the Federal agencies, 3
concurred with the proposed rule, 5
recommended clarifications or changes
and 1 offered “no comment.”
Following is a summary of the
comments and a discussion of the
changes that we made to the proposed
rule to address those comments.

Automatic Declassification

One commenter stated that we should
add a provision to account for the
automatic declassification provisions in
section 3.4 of Executive Order 12958.
Executive Order 13142, issued on
November 19, 1999, amended Executive
Order 12958 section 3.4 to delay the
application of automatic declassification
for records accessioned into NARA until
April 17, 2003. We have made
appropriate reference to the automatic
declassification requirements in the
regulation.

As we reviewed §§1260.20 and
1260.40 to incorporate the reference, we
further clarified these sections by
removing the distinctions between
records that are older and younger than
25 years to focus on the responsibilities
for declassifying the information.

Restricted Data and Formerly
Restricted Data

One Federal agency commented that
the regulation does not address
declassification responsibilities for
nuclear-related information classified as
Restricted Data and Formerly Restricted
Data. This type of information is
classified under the Atomic Energy Act
of 1954, as amended, and is exempt
from all requirements under Executive
Order 12958. We added the language
suggested by the commenter as
§ 1260.28, which specifies that only
designated individuals in the
Department of Energy may declassify
records containing Restricted Data, and
that only designated officials within the
Department of Defense or the
Department of Energy may declassify
Formerly Restricted Data.

Mandatory Review Requests for White
House Originated Information

The National Security Council
recommended deleting § 1260.62 which

explains how agencies should handle
mandatory review requests for White
House originated materials from a past
administration that are in their custody.
This section would have required
agencies to forward the request, copies
of the requested records, and a
recommendation to grant or deny the
request to the Archivist. The Archivist
would then decide whether or not to
declassify the information. The
commenter noted that Federal agencies
do not segregate White House originated
information in their custody from their
Federal records, and, therefore, follow
the process for responding to Mandatory
Review and FOIA requests for Federal
records. We have accepted the comment
after consulting with the Information
Security Oversight Office.

Referring Documents Back to Agencies
for Declassification Determinations

One Federal agency commented that
§1260.50 should be modified in several
ways. The commenter pointed out that
at times, the association of an agency
with a particular document can be in
itself a classified fact requiring
protection. NARA currently does not
tell requesters which agencies it has
referred documents to. We have
modified § 1260.50(d) according to the
commenter’s suggestion to clarify this
existing practice.

The agency also offered alternative
language in this section to clarify when
NARA would send a document back to
an agency for declassification. The
commenter suggested that we insert the
phrase, “Where the originating agency
has not provided systematic
declassification guidance, or where
there is a question regarding the
declassification guidance provided” at
the beginning of the second sentence in
§1260.50(b). We have accepted this
comment with modification. We cannot
specify that we will refer the
information only if we are missing
guidance from the originating agency.
When NARA declassifies information
using agency systematic guidance, we
must use the guidance of every agency
that has equities in the information. If
we do not have guidance from an
agency that has equities in the
information, even when it is not the
originating agency, we review the
information using the guidance that we
do have, and then refer the information
to the agency(ies) for which we do not
have guidance for final action.

Appeals

We received a comment that NARA
should act as the recipient for all
appeals for adverse declassification
decisions from other agencies. The
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commenter indicated that this would be
more efficient and consistent, and it
would also allow, in the case of
multiple referrals, NARA to act as a
central point of contact for the appeal.
If an agency’s association with a
particular document is classified, the
commenter argued that this would
provide a mechanism for protecting that
fact.

NARA does not have the resources to
handle all appeals for the entire
Executive branch. In addition, the
public would perceive this as an
attempt to delay the appeals process by
inserting another layer of bureaucracy
into it. In order to address the
commenter’s concern of masking the
association of particular agencies with
particular information, NARA will send
to the requester whatever appeal contact
information the agency desires.
Agencies may request other agencies to
act as a contact point for appeals.

Responsibility for Declassification of
Intelligence and Cryptological
Information

A Federal agency commented that
§ 1260.26 improperly states that the
Central Intelligence Agency (CIA) is
“responsible” for declassifying
information on intelligence sources and
methods, and that the Secretary of
Defense is “responsible” for
declassifying information on
cryptography. Sections 3.5(c) and 3.6(d)
of Executive Order 12958 state that “the
Director of Central Intelligence may
establish special procedures for the
declassification of information
pertaining to intelligence.” It does not
state that the CIA is the sole responsible
entity for this action. The Executive
Order also states that “the Secretary of
Defense may establish special
procedures for declassification of
cryptologic information.” We have
modified the regulation to more closely
match the Executive Order.

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866. As required by
the Regulatory Flexibility Act, it is
hereby certified that this rule will not
have a significant impact on a
substantial number of small entities
because it applies to Federal agencies.
This rule does not have any federalism
implications.

List of Subjects in 36 CFR Part 1260

Archives and records.

For the reasons stated in the
preamble, the National Archives and
Records Administration revises 36 CFR
Part 1260 to read as follows:

SUBCHAPTER D—DECLASSIFICATION

PART 1260—DECLASSIFICATION OF
NATIONAL SECURITY INFORMATION

Subpart A—General Information

Sec.

1260.1 What is the purpose of this
regulation?

1260.2 Definitions.

1260.4 What NARA holdings are covered by
this regulation?

1260.6 What is the authority for this
regulation?

Subpart B—Responsibilities

1260.20 Who is responsible for the
declassification of national security-
classified Executive Branch information
that has been accessioned by NARA?

1260.22 Who is responsible for the
declassification of national security-
classified White House originated
information in NARA’s holdings?

1260.24 Who is responsible for
declassification of foreign government
information in NARA’s holdings?

1260.26 Who is responsible for issuing
special procedures for declassification of
information concerning intelligence or
cryptography in NARA’s holdings?

1260.28 Who is responsible for
declassifying records that contain
nuclear-related information classified
under the Atomic Energy Act of 1954, as
amended, commonly referred to as
Restricted Data and Formerly Restricted
Data?

Subpart C—Systematic Review

1260.40 How will records at NARA be
reviewed for declassification?

1260.42 What are the procedures for agency
personnel to review records at a NARA
facility?

1260.44 Will NARA loan accessioned
records back to the agencies to conduct
declassification review?

Subpart D—Mandatory Review
Executive Branch Records

1260.50 What procedures does NARA
follow when it receives a request for
Executive Branch records under
mandatory review?

1260.52 What are agency responsibilities
when it receives a mandatory review
request forwarded by NARA?

1260.54 What is the appeal process when a
mandatory review request for Executive
Branch information is denied?

White House Originated Information

1260.56 Is White House originated
information subject to mandatory
review?

1260.58 What are the procedures for
requesting a mandatory review of White
House originated information?

1260.60 What are agency responsibilities
with regard to mandatory review
requests for White House originated
information?

1260.62 What is the appeal process when a
mandatory review request for White
House originated information is denied?

Subpart E—Reclassification

1260.70 Can Executive Branch information
be reclassified?

1260.72 Can White House information be
reclassified?

1260.74 Can NARA appeal a request to
reclassify information?

Authority: 44 USC 2101 to 2118; 5 USC
552; EO 12958, 60 FR19825, 3 CFR, 1995
Comp., p.333; EO 13142, 64 FR 66089, 3 CFR,
1999 Comp., p. 236.

Subpart A—General Information

§1260.1 What is the purpose of this
regulation?

This regulation defines the
responsibilities of NARA and other
Federal agencies for declassification of
national security classified information
in the holdings of NARA. This part also
provides procedures for conducting
systematic reviews of NARA holdings
and for processing mandatory review
requests for NARA holdings.
Regulations for researchers wishing to
request Federal records under the
Freedom of Information Act (FOIA) or
under mandatory review can be found
in 36 CFR 1254.38.

§1260.2 Definitions.

(a) Systematic declassification review
means the review for declassification of
national security-classified information
contained in records that have been
determined by the Archivist of the
United States to have permanent value
in accordance with 44 U.S.C. 2107.

(b) Mandatory declassification review
means the review for declassification of
national security-classified information
in response to a request for
declassification that meets the
requirements under section 3.6 of
Executive Order 12958.

§1260.4 What NARA holdings are covered
by this regulation?

The NARA holdings covered by this
regulation are records legally transferred
to the National Archives and Records
Administration (NARA), including
Federal records accessioned into the
National Archives of the United States;
Presidential records; Nixon Presidential
materials; and donated historical
materials in Presidential Libraries and
in the National Archives of the United
States.

§1260.6 What is the authority for this
regulation?

Declassification of and public access
to national security information is
governed by Executive Order 12958 of
April 17, 1995 (3 CFR 1995 Comp., p.
333), Executive Order 13142 of
November 19, 1999 (3 CFR 1999 Comp.,
p. 236), and by the Information Security
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Oversight Office Implementing Directive
for Executive Order 12958 (32 CFR Part
2001).

Subpart B—Responsibilities

§1260.20 Who is responsible for the
declassification of national security-
classified Executive Branch information
that has been accessioned by NARA?

(a) Consistent with the requirements
of section 3.4 of Executive Order 12958
and Executive Order 13142 on
automatic declassification, the
originating agency is responsible for its
declassification, but may delegate
declassification authority to NARA in
the form of declassification guidance.

(b) If an agency does not delegate
declassification authority to NARA, the
agency is responsible for reviewing the
records prior to the date that the records
become eligible for automatic
declassification.

(c) NARA is responsible for the
declassification of records of a defunct
agency that has no successor in
function. NARA will consult with
agencies having primary subject matter
interest before making declassification
determinations.

§1260.22 Who is responsible for the
declassification of national security-
classified White House originated
information in NARA’s holdings?

(a) NARA is responsible for
declassification of information from a
previous administration that was
originated by:

(1) The President;

(2) The White House staff;

(3) Committees, commissions, or
boards appointed by the President; or

(4) Others specifically providing
advice and counsel to the President or
acting on behalf of the President.

(b) NARA will consult with agencies
having primary subject matter interest
before making declassification
determinations.

§1260.24 Who is responsible for
declassification of foreign government
information in NARA'’s holdings?

(a) The agency that received or
classified the information is responsible
for its declassification.

(b) In the case of a defunct agency,
NARA is responsible for declassification
of foreign government information in its
holdings and will consult with the
agencies having primary subject matter
interest before making declassification
determinations.

§1260.26 Who is responsible for issuing
special procedures for declassification of
information concerning intelligence or
cryptography in NARA'’s holdings?

(a) The Director of Central Intelligence
is responsible for issuing special
procedures for declassification of
information concerning intelligence
activities and intelligence sources and
methods.

(b) The Secretary of Defense is
responsible for issuing special
procedures for declassification of
information concerning cryptography.

§1260.28 Who is responsible for
declassifying records that contain nuclear-
related information classified under the
Atomic Energy Act of 1954, as amended,
commonly referred to as Restricted Data
and Formerly Restricted Data?

Only designated officials within the
Department of Energy may declassify
records containing Restricted Data.
Records containing Formerly Restricted
Data may only be declassified by
designated individuals within the
Department of Energy or by appropriate
individuals in the Department of
Defense.

Subpart C—Systematic Review

§1260.40 How will records at NARA be
reviewed for declassification?

(a) Consistent with the requirements
of section 3.4 of Executive Order 12958
and Executive Order 13142 on
automatic declassification, NARA staff
will systematically review for
declassification records for which the
originating agencies have provided
declassification guidance. The
originating agency must review records
for which it has not provided
declassification guidance.

(b) Agencies may choose to review
their own records that have been
accessioned by NARA by sending
personnel to the NARA facility where
the records are located to conduct the
declassification review.

8§1260.42 What are the procedures for
agency personnel to review records at a
NARA facility?

(a) NARA will make the records
available to properly cleared agency
reviewers. NARA will provide space for
agency reviewers in the facility in
which the records are located as space
is available. NARA will also provide
training and guidance for agency
reviewers on the proper handling of
archival materials.

(b) Agency reviewers must:

(1) Follow NARA security regulations
and abide by NARA procedures for
handling archival materials;

(2) Follow NARA procedures for
identifying and marking documents that
cannot be declassified; and

(3) Obtain permission from NARA
before bringing into a NARA facility
computers, scanners, tape recorders,
microfilm readers and other equipment
necessary to view or copy records.
NARA will not allow the use of any
equipment that poses an unacceptable
risk of damage to archival materials. See
36 CFR 1254.26 and 1254.27 for more
information on acceptable equipment.

§1260.44 Will NARA loan accessioned
records back to the agencies to conduct
declassification review?

In rare cases, when agency reviewers
cannot be accommodated at a NARA
facility, NARA will consider a request to
loan records back to an originating
agency in the Washington, DC,
metropolitan area for declassification
review. Each request will be judged on
a case-by-case basis. The requesting
agency must:

(a) Ensure that the facility in which
the documents will be stored and
reviewed passes a NARA inspection to
ensure that the facility maintains:

(1) The correct archival environment
for the storage of permanent records;
and

(2) The correct security conditions for
the storage and handling of national
security-classified materials.

(b) Meet NARA requirements for
ensuring the safety of the records;

(c) Abide by NARA procedures for
handling of archival materials;

(d) Identify and mark documents that
cannot be declassified in accordance
with NARA procedures; and

(e) Obtain NARA approval of any
equipment such as scanners, copiers, or
cameras to ensure that they do not pose
an unacceptable risk of damage to
archival materials.

Subpart D—Mandatory Review
Executive Branch Records

§1260.50 What procedures does NARA
follow when it receives a request for
Executive Branch records under mandatory
review?

(a) If the requested records are less
than 25 years old, NARA refers copies
of the records to the originating agency
and to agencies that have equities in the
information for declassification review.
Agencies may also send personnel to a
NARA facility where the records are
located to conduct a declassification
review, or may delegate declassification
authority to NARA in the form of
declassification guidance.

(b) If the requested records are more
than 25 years old, NARA will review the
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records using systematic
declassification guidance provided by
the originating agency and agencies
having equities in the information. If the
originating agency, or agencies having
equities in the information have not
provided systematic declassification
guidance, or if there is a question
regarding the guidance, NARA will refer
any requested documents it is unable to
declassify to the appropriate agency or
agencies for declassification
determinations.

(c) When the records were originated
by a defunct agency that has no
successor agency, NARA is responsible
for making the declassification
determinations, but will consult with
agencies having primary subject matter
interest.

(d) In every case, NARA will
acknowledge receipt of the request and
inform the requester of the action taken.
If additional time is necessary to make
a declassification determination on
material for which NARA has delegated
authority, NARA will tell the requester
how long it will take to process the
request. NARA will also tell the
requester if part or all of the requested
information is referred to other agencies
for declassification review, subject to
section 3.7(a) of Executive Order 12958.

§1260.52 What are agency responsibilities
when it receives a mandatory review
request forwarded by NARA?

(a) The agency must make a
determination within 180 calendar days
after receiving the request or inform
NARA of the additional time needed to
process the request. If an initial decision
has not been made on the request within
1 year after the original date of the
request, the requester may appeal to the
Interagency Security Classification
Appeals Panel (ISCAP).

(b) The agency must notify NARA of
any other agency to which it forwards
the request in those cases requiring the
declassification determination of
another agency.

(c) The agency must return to NARA
a complete copy of each declassified
document with the agency
determination. If documents cannot be
declassified in their entirety, the agency
must return to NARA a copy of the
documents with those portions that
must be withheld clearly marked.

(d) The agency must also furnish, for
transmission to the requester, a brief
statement of the reasons the requested
information cannot be declassified and
a statement of the requester’s right to
appeal the decision, along with the
procedures for filing an appeal. The
agency must also supply for
transmission to the requester a contact

name and title and the address where
the appeal must be sent.

§1260.54 What is the appeal process
when a mandatory review request for
Executive Branch information is denied?

(a) If an agency denies a
declassification request under
mandatory review, the requester may
appeal directly to the appeal authority
at that agency.

(b) If requested by the agency, NARA
will supply the agency with:

(1) Copies of NARA'’s letter to the
requester transmitting the agency
denial; and

(2) Copies of any documents denied
in part that were furnished to the
requester.

(c) The agency appeal authority must
notify NARA in writing of the final
determination and of the reasons for any
denial.

(d) The agency must furnish to NARA
a complete copy of any document they
released to the requester only in part,
clearly marked to indicate the portions
that remain classified. NARA will give
the requester a copy of any notifications
from the agencies that describe what
information has been denied and what
the requesters appeal rights are.

(e) In the case of an appeal for
information originated by a defunct
agency, NARA will notify the requester
of the results and furnish copies of
documents declassified in full and in
part. If the request cannot be
declassified in its entirety, NARA will
send the requester a brief statement of
why the requested information cannot
be declassified and a notice of the right
to appeal the determination within 60
calendar days to the Deputy Archivist of
the United States, National Archives
and Records Administration, 8601
Adelphi Road, College Park, MD 20740-
6001.

White House Originated Information

§1260.56 Is White House originated
information subject to mandatory review?
White House originated information
of former Presidents is subject to
mandatory review consistent with the
Presidential Records Act, 44 U.S.C.
2203, the Presidential Recordings and
Materials Preservation Act, 44 U.S.C.
2111 note, and any deeds of gift that
pertain to the materials or the respective
Presidential administrations pursuant to
44 U.S.C. 2107 and 2111. Unless
precluded by such laws or agreements,
White House originated information is
subject to mandatory or an equivalent
agency review for current classification
when the materials have been archivally
processed or can be identified with
specificity. However, records covered by

the Presidential Records Act are closed
for 5 years after the end of the
Presidential administration, or until an
integral file segment has been archivally
processed, whichever occurs first,
pursuant to 44 U.S.C. 2204.

§1260.58 What are the procedures for
requesting a mandatory review of White
House originated information?

(a) NARA will promptly acknowledge
to the requester the receipt of a request
for White House originated information.

(b) If the requested information is less
than 25 years old, NARA will consult
with agencies having primary subject
matter interest. NARA will forward
copies of the requested materials to the
agencies and request their
recommendations regarding
declassification.

(c) If the requested records are more
than 25 years old, NARA will review the
records using systematic
declassification guidance provided by
the originating agency and agencies
having equities in the information. If the
originating agency, or agencies having
equities in the information have not
provided systematic declassification
guidance, or if there is a question
regarding the guidance, NARA will refer
any requested documents it is unable to
declassify to the appropriate agency or
agencies for their recommendations
regarding declassification.

(d) NARA will notify the requester of
the results and furnish copies of the
documents declassified in full and in
part. If the requested records are not
declassified in their entirety, NARA will
send the requester a brief statement of
the reasons the information cannot be
declassified and a notice of the right to
appeal the determination within 60
calendar days to the Deputy Archivist of
the United States, National Archives
and Records Administration, 8601
Adelphi Road, College Park, MD 20740—
6001.

§1260.60 What are agency responsibilities
with regard to mandatory review requests
for White House originated information?

When an agency receives a mandatory
review request from NARA for
consultation on declassification of
White House originated material,
whether it is an initial request of an
appeal, the agency must:

(a) Advise the Archivist whether the
information should be declassified in
whole or in part or should continue to
be exempt from declassification;

(b) Provide NARA a brief statement of
the reasons for any denial of
declassification; and

(c) Return all reproductions referred
for consultation, including a complete
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copy of each document that should be
released only in part, clearly marked to
indicate the portions that remain
classified.

§1260.62 What is the appeal process
when a mandatory review request for White
House originated information is denied?

(a) When the Deputy Archivist of the
United States receives an appeal, he/she
will review the decision to deny the
information and consult with the
appellate authorities in the agencies
having primary subject matter interest
in the information.

(b) NARA will notify the requester of
the determination and make available
any additional information that has
been declassified as a result of the
requester’s appeal.

(c) NARA will also notify the
requester of the right to appeal denials
of access to the Executive Secretary of
the Interagency Security Classification
Appeals Panel, Attn: Mandatory Review
Appeals, c/o Information Security
Oversight Office, National Archives and
Records Administration, 700
Pennsylvania Avenue, NW, Room 18N,
Washington, DC 20408.

Subpart E—Reclassification

§1260.70 Can Executive Branch
information be reclassified?

(a) An agency may ask NARA to
temporarily close, re-review, and
possibly reclassify records and donated
historical materials originated by the
agency. Records that were declassified
in accordance with E.O. 12958 (or
predecessor orders) may be reclassified
only if the information is less than 25
years old and has not been previously
disclosed to the public. Agencies must
submit in writing requests to reclassify
Executive Branch records to the
Assistant Archivist for Records
Services—Washington, DC, National
Archives and Records Administration,
8601 Adelphi Road, College Park, MD
20740-6001. Requests to reclassify
information in Presidential libraries
must be submitted in writing to the
Assistant Archivist for Presidential
Libraries, National Archives and
Records Administration, 8601 Adelphi
Road, College Park, MD 20740-6001. In
the request, the agency must:

(1) Identify the records or donated
materials involved as specifically as
possible;

(2) Explain the reason the re-review
and possible reclassification may be
necessary; and

(3) Provide any information the
agency may have concerning any
previous public disclosure of the
information.

(b) If the urgency of the request
precludes a written request, an
authorized agency official may make a
preliminary request by telephone and
follow up with a written request within
5 workdays.

§1260.72 Can White House originated
information be reclassified?

An agency may ask NARA to
temporarily close, re-review, and
possibly reclassify White House
originated information that has been
declassified in accordance with E.O.
12958 (or predecessor orders) only if it
has not been previously disclosed to the
public. The agency must follow the
same procedures as a request for
reclassification of agency originated
information in 36 CFR 1260.70, but it
must submit the request to the Assistant
Archivist for Presidential Libraries,
National Archives and Records
Administration, 8601 Adelphi Road,
College Park, MD 20740-6001.

§1260.74 Can NARA appeal arequest to
reclassify information?

NARA may appeal to the Director of
the Information Security Oversight
Office any re-review or reclassification
request from an agency when, in the
Archivist’s opinion, the facts of
previous disclosure suggest that such
action is unwarranted or unjustified.
NARA will notify the requesting agency
that it is appealing the request at the
same time that it initiates the appeal.

Dated: May 26, 2000.

John W. Carlin,

Archivist of the United States.

[FR Doc. 00-13809 Filed 5—-31-00; 8:45 am)]
BILLING CODE 7515-01-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1280
RIN 3095-AA06

Public Use of NARA Facilities

AGENCY: National Archives and Records
Administration.

ACTION: Final rule.

SUMMARY: NARA is revising its
regulations for use of its facilities. This
rule entirely rewrites and reorganizes
this portion of NARA’s regulations to
incorporate several changes, and also to
clarify it using plain language. The
regulation has been updated to include
new rules for public use of the National
Archives at College Park, MD, and it
also lowers the age at which an
unaccompanied child can visit a NARA
facility from 16 to 14 years old. This

change conforms with an earlier
revision of 36 CFR part 1254 that
lowered the age at which an individual
can conduct research in NARA facilities
to 14 years old. This revised regulation
governs the public’s activity while on
NARA property; however, it does not
contain rules for conducting research at
NARA facilities. Those rules are found
in 36 CFR part 1254.

DATES: This rule is effective July 1,
2000.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard or Shawn Morton at (301)
713-7360.

SUPPLEMENTARY INFORMATION: NARA
published a notice of proposed
rulemaking on March 23, 2000 at 65 FR
15592. The comment period ended on
May 22, 2000. NARA received no public
comments.

Upon further consideration, we have
withdrawn the proposed provisions for
the use of the Exhibition Hall in the
National Archives Building for outside
events. Instead, we have modified
Subpart D to clarify that we allow
Federal, State, and local government
entities to use the Exhibition Hall for
official functions, with NARA as a
cosponsor, and that we may use the
Exhibition Hall for activities that further
the NARA Strategic Plan. No other
changes have been made to the rule.

Information Collections Subject to the
Paperwork Reduction Act

The information collections in
§§1280.48 and 1280.74 are subject to
the Paperwork Reduction Act. Under
this Act, no persons are required to
respond to a collection of information
unless it displays a valid OMB control
number. OMB has approved the
information collection in § 1280.48 with
the control number 3095-0040. OMB
has approved the information collection
in §1280.74 with the control number
3095-0043.

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866. As required by
the Regulatory Flexibility Act, it is
hereby certified that this rule will not
have a significant impact on a
substantial number of small entities
because this regulation will affect
individuals wishing to visit a NARA
facility, a small number of news
organizations wishing to film, and
organizations wishing to use NARA
public areas for events. This rule does
not have any federalism implications.

List of Subjects in 36 CFR Part 1280

Archives and records, Federal
buildings and facilities, Reports and
recordkeeping requirements.
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For the reasons stated in the
preamble, the National Archives and
Records Administration revises 36 CFR
part 1280 to read as follows:

PART 1280—PUBLIC USE OF NARA
FACILITIES

Subpart A—What Are the General Rules of
Conduct on NARA Property?

General Information on Using NARA

Facilities

Sec.

1280.1 What is the purpose of this part?

1280.2 What property is under the control
of the Archivist of the United States?

1280.4 Can children under the age of 14 use
NARA facilities?

1280.6 May I bring a seeing-eye dog or other
assistance animal?

1280.8 Will my belongings be searched?

1280.10 Are there special rules for driving
on NARA property?

1280.12 Is parking available?

1280.14 May I use the shuttle bus to travel
to the National Archives at College Park
or to the National Archives Building in
Washington, DC?

1280.16 Are there additional rules posted?

Prohibited Activities

1280.18 May I bring guns or other weapons
onto NARA property?

1280.20 What is your policy on illegal
drugs and alcohol?

1280.22 Is gambling allowed on NARA
property?

1280.24 Is smoking allowed on NARA
property?

1280.26 May I pass out fliers on NARA
property?

1280.28 Where can I eat and drink on
NARA property?

1280.30 Are soliciting, vending, and debt
collection allowed on NARA property?

1280.32 What other behavior is not
permitted?

Subpart B—What Are the Rules for Filming,
Photographing, or Videotaping on NARA
Property?

1280.40 Definitions.

1280.42 When do the rules in this subpart
apply?

1280.44 May I film, photograph, or
videotape on NARA property for
commercial purposes?

1280.46 What are the rules for filming,
photographing, or videotaping on NARA
property for personal use?

1280.48 How do I apply to film,
photograph, or videotape on NARA
property for news purposes?

1280.50 What will I be allowed to film,
photograph, or videotape for news
purposes?

1280.52 What are the rules for filming,
photographing, or videotaping on NARA
property for news purposes?

Subpart C—What Are the Additional Rules
for Using NARA Facilities in the
Washington, DC, Area?

1280.60 Where do I enter the National
Archives Building in Washington, DC?
1280.62 When is the Exhibition Hall open?

1280.64 What entrance should I use to enter
the National Archives at College Park?

1280.66 May I use the National Archives
Library?

1280.68 May I use the cafeteria at the
National Archives at College Park?

Subpart D—How Do | Request to Use
Washington, DC, Area NARA Facilities for
an Event?

1280.70 When does NARA allow other
groups to use its public areas for events?

1280.72 What are the general rules for using
NARA public areas?

1280.74 How do I apply to use NARA
public areas in Washington, DC, area
facilities?

1280.76 What will I have to pay to use a
NARA public area for an event?

1280.78 How will NARA handle my request
to use a lecture room, the auditorium,
the Theater, or the Archivist’s Reception
Room?

1280.80 May I ask to use the Exhibition
Hall?

Subpart E—What Additional Rules Apply for

Use of Facilities in Presidential Libraries?

1280.90 What are the rules of conduct
while visiting the Presidential libraries?

1280.92 When are the Presidential library
museums open to the public?

1280.94 When do Presidential libraries
allow other groups to use their public
areas for events?

1280.96 Supplemental rules.

Subpart F—What Additional Rules Apply for
Use of Public Areas at Regional Records
Services Facilities?

1280.100 What are the rules of conduct at
NARA regional records services
facilities?

1280.102 When do NARA regional records
services facilities allow other groups to
use their public areas for events?

Authority: 44 U.S.C. 2104(a).

Subpart A—What Are the General
Rules of Conduct on NARA Property?

General Information on Using NARA
Facilities

§1280.1 What is the purpose of this part?

(a) This part tells you what rules you
must follow when you use property
under the control of the Archivist of the
United States (the National Archives
Building, the National Archives at
College Park, and the Presidential
libraries).

(b) When you are using other NARA
facilities, the General Services
Administration (GSA) regulations,
Conduct on Federal Property, at 41 CFR
subpart 101-20.3 apply to you. These
facilities are the NARA regional records
services facilities, the Washington
National Records Center in Suitland,
MD, and the National Personnel Records
Center in St. Louis, MO. The rules in
Subpart B of this part also apply to you
if you wish to film, take photographs, or

make videotapes. The rules in Subpart
F of this part also apply to you if you
wish to use the NARA-assigned
conference rooms in those facilities.

(c) If you are using records in a NARA
research room in a NARA facility, you
must also follow the rules in 36 CFR
part 1254.

§1280.2 What property is under the
control of the Archivist of the United
States?

The following property is under the
control of the Archivist of the United
States and is defined as “NARA
property” in this part 1280:

(a) The National Archives Building.
Property under the control of the
Archivist includes:

(1) The Pennsylvania Avenue, NW,
entrance between 7th and 9th Streets
including the area within the retaining
walls on either side of the entrance,
inclusive of the statues, and the steps
and ramps leading up to the entrance of
the building;

(2) On the 7th Street, 9th Street, and
Constitution Avenue, NW, sides of the
building, all property between the
National Archives Building and the curb
line of the street, including the
sidewalks and other grounds, the steps
leading up to the Constitution Avenue
entrance, the Constitution Avenue
entrance, and the portico area between
the steps and the Constitution Avenue
entrance.

(3) The National Park Service controls
the areas on the Pennsylvania Avenue
side of the National Archives Building
that are not under the control of the
Archivist of the United States.

(b) The National Archives at College
Park. Property under control of the
Archivist includes approximately 37
acres bounded:

(1) On the west by Adelphi Road;

(2) On the north by the Potomac
Electric Power Company right-of-way;

(3) On the east by Metzerott Road; and

(4) On the south by the University of
Maryland.

(c) The Presidential Libraries.
Property under control of the Archivist
includes the Presidential Libraries and
Museums that are listed in 36 CFR
1253.3.

§1280.4 Can children under the age of 14
use NARA facilities?

Children under the age of 14 will be
admitted to NARA facilities only if they
are accompanied by an adult who will
supervise them at all times while on
NARA property. The director of a NARA
facility may authorize a lower age limit
for admission of unaccompanied
children to meet special circumstances
(e.g., students who have been given
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permission to conduct research without
adult supervision).

§1280.6 May | bring a seeing-eye dog or
other assistance animal?

Yes, persons with disabilities may
bring guide dogs or other animals used
for guidance and assistance onto NARA
property. You may not bring any other
animals into a NARA facility except for
official purposes.

§1280.8 Will my belongings be searched?
Yes, at any time NARA may inspect
all packages, briefcases, and other
containers that you bring onto NARA
property, including when you are
entering or exiting NARA property.

§1280.10 Are there special rules for
driving on NARA property?

(a) You must obey speed limits,
posted signs, and other traffic laws, and
park only in designated spaces.

(b) NARA will tow, at the owner’s
expense, any vehicle that is parked
illegally. Except in emergencies, you
may not park in spaces reserved for
holders of NARA parking permits. If an
emergency forces you to leave your
vehicle in an illegal area, you must
notify the security guards at that NARA
facility as soon as possible. We will not
tow your illegally parked car if you have
notified a security guard of an
emergency unless it is creating a hazard
or blocking an entrance or an exit.

(c) We may deny any vehicle access
to NARA property for public safety or
security reasons.

§1280.12 Is parking available?

(a) The National Archives Building.
There is no parking available for
researchers or visitors to the National
Archives Building. However, this
building is easily accessible by bus or
subway and there are several
commercial parking lots located near
the building.

(b) The National Archives at College
Park. The National Archives at College
Park has limited public parking space.
The garage is open to the public on a
first-come, first-served basis during the
hours the research rooms are open.
There is public bus service to this
building. Individuals and groups
visiting the National Archives at College
Park are encouraged to use public
transportation or car pool to get to the
building as the parking lot is often full
during our busiest hours.

(c) Regional records services facilities.
Most regional records services facilities
have onsite parking available for
researchers. Parking at these facilities
and at the Washington National Records
Center is governed by GSA regulations,
Management of Buildings and Grounds,

found at 41 CFR part 101-20. The
regional archives on Market Street in
Philadelphia and the regional archives
in New York City do not have onsite
parking. However, there is ample
parking in commercial parking garages
near these facilities.

(d) Presidential Libraries. All of the
Presidential Libraries have onsite
parking for researchers and museum
visitors. Some of the spaces are reserved
for staff and for security reasons.

§1280.14 May | use the shuttle bus to
travel to the National Archives at College
Park or to the National Archives Building in
Washington, DC?

The NARA shuttle, which travels
concurrently each hour between the
National Archives Building and the
National Archives at College Park, is
intended for NARA employees. Other
Government employees on official
business or researchers may also use the
shuttle if space is available. The shuttle
operates Monday through Friday,
excluding Federal holidays, 8:00 a.m. to
5:00 p.m.

§1280.16 Are there additional rules
posted?

Yes, there are additional rules posted
on NARA property. You must, at all
times while on NARA property, comply
with official NARA signs and with the
directions of the guards and NARA staff.

Prohibited Activities

§1280.18 May | bring guns or other
weapons onto NARA property?

No, you may not bring firearms or
other dangerous or deadly weapons
either openly or concealed onto NARA
property except for official business.
You also may not bring explosives, or
items intended to be used to fabricate an
explosive or incendiary device, onto
NARA property. State-issued concealed-
carry permits are not valid on NARA

property.

§1280.20 What is your policy on illegal
drugs and alcohol?

You may not use or be in possession
of illegal drugs on NARA property. You
also may not enter NARA property
while under the influence of illegal
drugs or alcohol. Using alcoholic
beverages on NARA property is
prohibited except for occasions when
the Archivist of the United States or his/
her designee has granted an exemption
in writing.
§1280.22
property?

(a) No, you may not participate in any
type of gambling while on NARA
property. This includes:

Is gambling allowed on NARA

(1) Participating in games for money
or other personal property;

(2) Operating gambling devices;

(3) Conducting a lottery or pool; or

(4) Selling or purchasing numbers
tickets.

(b) This rule does not apply to
licensed blind operators of vending
facilities who are selling chances for any
lottery set forth in a State law and
conducted by an agency of a State as
authorized by section 2(a)(5) of the
Randolph-Sheppard Act (20 U.S.C. 107,
et seq.)

§1280.24
property?

Smoking is not allowed inside any
NARA facility.

§1280.26 May | pass out fliers on NARA
property?

No, you may not distribute or post
handbills, fliers, pamphlets or other
materials on bulletin boards or
elsewhere on NARA property, except in
those spaces designated by NARA as
public forums. This prohibition does
not apply to displays or notices
distributed as part of authorized
Government activities or bulletin boards
used by employees to post personal
notices.

Is smoking allowed on NARA

§1280.28 Where can | eat and drink on
NARA property?

You may only eat and drink in
designated areas in NARA facilities.
Eating and drinking is prohibited in the
research, records storage, and museum
areas unless specifically authorized by
the Archivist or designee.

§1280.30 Are soliciting, vending, and debt
collection allowed on NARA property?

(a) No, on NARA property you may
not:

(1) Solicit for personal, charitable, or
commercial causes;

(2) Sell any products;

(3) Display or distribute commercial
advertising; or

(4) Collect private debts.

(b) If you are a NARA employee or
contractor, you may participate in
national or local drives for funds for
welfare, health or other purposes that
are authorized by the Office of
Personnel Management and/or approved
by NARA (e.g. the Combined Federal
Campaign). Also, nothing in this section
prohibits employees from activities
permitted under the Standards of
Ethical Conduct and Office of
Government Ethics rules.

§1280.32 What other behavior is not
permitted?

We reserve the right to remove anyone
from NARA property who is:
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(a) Stealing NARA property;

(b) Willfully damaging or destroying
NARA property;

(c) Creating any hazard to persons or
things;

(d) Throwing anything from or at a
NARA building;

(e) Improperly disposing of rubbish.

(f) Acting in a disorderly fashion;

(g) Acting in a manner that creates a
loud or unusual noise or a nuisance;

(h) Acting in a manner that
unreasonably obstructs the usual use of
NARA facilities:

(i) Acting in a manner that otherwise
impedes or disrupts the performance of
official duties by Government and
contract employees;

(j) Acting in a manner that prevents
the general public from obtaining
NARA-provided services in a timely
manner; or

(k) Loitering.

Subpart B—What Are the Rules for
Filming, Photographing, or
Videotaping on NARA Property?

§1280.40 Definitions.

(a) Filming, photographing, or
videotaping for commercial purposes.
Any filming, photographing, or
videotaping to promote commercial
enterprises or commodities.

(b) News filming, photographing, or
videotaping. Any filming,
photographing, or videotaping done by
a commercial or non-profit news
organization that is intended for use in
a television or radio news broadcast,
newspaper, or periodical.

(c) Personal use filming,
photographing, or videotaping. Any
filming, photographing, or videotaping
intended solely for personal use that
will not be commercially distributed.

§1280.42 When do the rules in this
subpart apply?

(a) These rules apply to anyone who
is filming, photographing, or
videotaping inside any NARA-run
facility and while on NARA property.

(b) Filming, photographing, and
videotaping on the grounds of any
NARA regional records services facility,
or on the grounds surrounding the
Washington National Records Center are
governed by GSA regulations,
Management of Buildings and Grounds,
found at 41 CFR part 101-20, and must
be approved by a GSA official.

§1280.44 May I film, photograph, or
videotape on NARA property for
commercial purposes?

No, filming, photographing, and
videotaping on NARA property for
commercial purposes is prohibited.

§1280.46 What are the rules for filming,
photographing, or videotaping on NARA
property for personal use?

(a) You may film, photograph, or
videotape outside a NARA facility so
long as you do not impede vehicular or
pedestrian traffic.

(b) You may film, photograph, or
videotape inside a NARA facility during
regular business hours in public areas,
including research rooms and exhibition
areas, under the following conditions:

(1) You may not use a flash or other
supplemental lighting;

(2) You may not use a tripod or
similar equipment; and

(3) You may not film, photograph, or
videotape while on the interior steps or
ramp leading to the Declaration of
Independence, the Constitution, and the
Bill of Rights in the Exhibition Hall of
the National Archives Building.

§1280.48 How do | apply to film,
photograph, or videotape on NARA
property for news purposes?

(a) If you wish to film, photograph, or
videotape for news purposes at the
National Archives Building, the
National Archives at College Park, or the
Washington National Records Center,
you must request permission from the
NARA Public Affairs Officer, 8601
Adelphi Road, College Park, Maryland,
20740-6001.

(b) If you wish to film, photograph, or
videotape for news purposes at a
Presidential library or at a regional
records services facility, you must
contact the director of the library (see 36
CFR 1253.3 for contact information) or
regional records services facility (see 36
CFR 1253.6 for contact information) to
request permission.

(c) Your request for permission to
film, photograph, or videotape for news
purposes must contain the following
information:

(1) The name of the organization you
are working for;

(2) Areas you wish to film,
photograph, or videotape;

(3) Documents, if any, you wish to
film;

(4) The purpose of the project you are
working on;

(5) What you intend to do with the
film, photograph, or videotape; and

(6) How long you will need to
complete your work on NARA property.

(d) You must request permission at
least one week in advance of your
desired filming date. If you make a
request within a shorter time period, we
may not be able to accommodate your
request.

(e) OMB control number 3095—0040
has been assigned to the information
collection contained in this section.

(f) This section does not apply to you
if you have permission to use your own
microfilming equipment to film archival
records and donated historical materials
under the provisions of 36 CFR 1254.90
through 1254.102. You must follow the
procedures in 36 CFR part 1254 for
permission to film archival records and
donated materials for research purposes
or for microfilm publications.

§1280.50 What will I be allowed to film,
photograph, or videotape for news
purposes?

(a) NARA will permit you to film,
photograph, or videotape sections of the
interior or exterior of any NARA facility
only for stories about:

(1) NARA programs;

(2) NARA exhibits;
(3) NARA holdings;
(4) NARA services;
(5) A former President;

(6) A researcher who has made or is
making use of NARA holdings
(provided that the researcher also
approves your request); or

(7) Any other NARA-related activity
approved by the appropriate NARA
representative.

(b) NARA reserves the right to reject
any request that does not meet the
criteria set forth in 36 CFR 1280.50(a)
and (c) or because of scheduling or
staffing constraints.

(c) We will not grant you permission
to film, photograph, or videotape if you
intend to use the film, photographs, or
videotape for commercial, partisan
political, sectarian, or similar activities.

3
4
5

§1280.52 What are the rules for filming,
photographing, or videotaping on NARA
property for news purposes?

The following conditions and
restrictions apply to anyone that has
been granted permission to film,
photograph, or videotape for news
purposes under Subpart B:

(a) NARA may limit or prohibit use of
artificial light in connection with the
filming, photographing, or videotaping
of documents for news purposes. You
may not use any supplemental lighting
devices while filming, photographing,
or videotaping inside a NARA facility in
the Washington, DC, area without the
prior permission of the NARA Public
Affairs Officer. If the Public Affairs
Officer approves your use of artificial
lighting in the Exhibition Hall, NARA
will use facsimiles in place of the
Declaration of Independence, the
Constitution, and the Bill of Rights. If
NARA approves your use of high
intensity lighting, NARA will cover or
replace with facsimiles all other
exhibited documents that fall within the
boundaries of such illumination. You
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may not use any supplemental lighting
devices at the Presidential Libraries and
the regional records services facilities
without permission from a NARA
representative at that facility.

(b) On a case-by-case basis, the Public
Affairs Officer or other appropriate
NARA representative may grant you
permission to film, photograph, or
videotape in stack areas containing
unclassified records.

(c) While filming, photographing, or
videotaping, you are liable for injuries
to people or property that result from
your activities on NARA property.

(d) At all times while on NARA
property, you must conduct your
activities in accordance with all
applicable NARA regulations contained
in this part.

(e) Your filming, photographing, or
videotaping activity may not impede
people who are entering or exiting any
NARA facility unless otherwise
authorized by the facility’s director, or
by the NARA Public Affairs Officer for
Washington, DC, area facilities.

(f) You must be accompanied by a
NARA staff member when filming,
photographing, or videotaping the
interior of any NARA facility.

(g) NARA will approve your request
to do press interviews of NARA
personnel on NARA property only when
such employees are being interviewed
in connection with official business.
Interviews with NARA staff and
researchers may take place only in areas
designated by the NARA Public Affairs
Officer for Washington, DC, area
facilities, or by the appropriate NARA
representative at other NARA facilities.

(h) You may film and photograph
documents only in those areas which
the NARA Public Affairs Staff
designates in the National Archives
Building, the National Archives at
College Park, or the Washington
National Records Center or in those
areas designated as appropriate by the
staff liaison at other NARA facilities.

(i) We will limit your film and
photography sessions to two hours.

(j) You may not state or imply that
NARA approves of or will sponsor:

(1) Your activities or views; or

(2) The uses to which you put images
depicting any NARA facility.

Subpart C—What Are the Additional
Rules for Using NARA Facilities in the
Washington, DC, Area?

§1280.60 Where do | enter the National
Archives Building in Washington, DC?

(a) To conduct research or official
business, you must enter the
Pennsylvania Avenue entrance of the
National Archives Building.

(b) To visit the Exhibition Hall of the
National Archives Building, you must
enter through the Constitution Avenue
entrance. However, the guards are
authorized to admit through the
Pennsylvania Avenue entrance and the
Main Floor gates visitors who:

(1) Are using wheelchairs or other
medical appliances;

(2) Are pushing strollers; or

(3) Have other medical or physical
conditions that preclude using the steps
at the Constitution Avenue entrance.

§1280.62 When is the Exhibition Hall
open?

You may enter the Exhibition Hall
from 10 a.m. to 9 p.m. except during
winter months (the day after Labor Day
through March 31) when the Exhibition
Hall closes at 5:30 p.m. The Archivist of
the United States reserves the authority
to close the Exhibition Hall to the public
at any time for special events or other
purposes. The building is closed on
December 25.

§1280.64 What entrance should | use to
enter the National Archives at College
Park?

You may enter the National Archives
at College Park facility only through the
main entrance on Adelphi Road. This
entrance will be open to visitors during
normal business hours described in 36
CFR 1253.2. Commercial deliveries
must be made at the loading dock which
is accessible only from Metzerott Road.

§1280.66 May | use the National Archives
Library?

The National Archives Library
facilities in the National Archives
Building and in the National Archives at
College Park are operated to meet the
needs of researchers and NARA staff
members. If you are not conducting
research in archival materials at NARA,
NARA Library staff will refer you to
public libraries and other possible
sources for such published materials.

§1280.68 May | use the cafeteria at the
National Archives at College Park?

Yes, the cafeteria at the National
Archives at College Park is open to the
public during normal business hours.

Subpart D—How Do | Request to Use
Washington, DC, Area NARA Facilities
for an Event?

§1280.70 When does NARA allow other
groups to use its public areas for events?

(a) All public areas in NARA facilities
are intended for official NARA
functions. However, if NARA does not
have an event scheduled in a particular
area, we may allow the use of that area
for an event sponsored by another

Federal agency or private group. The
event must comply with the conditions
in this subpart.

(b) In the National Archives Building,
you may request to use the following
areas:

Area Capacity
Theater ......cccceeevvnene 216 persons.
Archivist's reception 70 to 150 persons.
room.
Conference rooms .... | 30 to 70 persons.

(c) In the National Archives at College
Park, you may request to use the
following areas:

Area Capacity

Auditorium
Lecture rooms

332 persons.

30 to 70 persons (or
up to 300 with all
dividers removed).

§1280.72 What are the general rules for
using NARA public areas?

You must adhere to the following
rules when using any NARA facility for
an event:

(a) Any use of NARA public areas for
an event must be for the benefit of or in
connection with the archival and
records activities administered by
NARA and must be consistent with the
public perception of NARA as a
research and cultural institution as
articulated in our Strategic Plan.

(b) The event must be sponsored,
cosponsored, or authorized by NARA.

(c) You are not allowed to charge an
admission fee or make any indirect
assessment for admission, and you may
not otherwise collect money at the event
unless specifically authorized by the
Archivist of the United States for special
not-for-profit events which are held by
organizations sponsored by NARA.
Commercial advertising or the sale of
any items is not permitted.

(d) No areas on NARA property may
be used to promote commercial
enterprises or products or for partisan
political, sectarian, or similar purposes.

(e) Use of NARA public areas will not
be authorized for any organization or
group that engages in discriminatory
practices proscribed by the Civil Rights
Act of 1964, as amended.

(f) You must not misrepresent your
identity to the public nor conduct any
activities in a misleading or fraudulent
manner.

(g) You must ensure that no
Government property is destroyed,
displaced, or damaged during your use
of NARA public areas. You must take
prompt action to replace, return, restore,
repair or repay NARA for any damage
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caused to Government property during
the use of NARA facilities.

(h) Most areas are available from 8
a.m. until 9:30 p.m., Monday through
Friday, and from 9:00 a.m. until 4:30
p.m. on Saturday. A NARA staff
member must be present at all times
when the NARA facility is in use. If the
facilities and staff are available, NARA
may approve requests for events that
would be held before or after these
hours.

(i) You must provide support people
as needed to register guests, distribute
approved literature, name tags, and
other material; and

(j) NARA must approve any item that
you plan to distribute or display at the
event, and any notice or advertisement
that mentions NARA, the National
Archives Trust Fund Board, or
incorporates any of the seals described
in 36 CFR 1200.2.

§1280.74 How do | apply to use NARA
public areas in Washington, DC, area
facilities?

(a) How do I request to use a NARA
public space for an event? To request
the use of a NARA public space in the
Washington, DC, area, you must
complete NA Form 16008, Application
for Use of Space. OMB control number
3095-0043 has been assigned to the
information collection contained in this
section. Copies of the form are available
from the Facilities and Materiel
Management Services Division, National
Archives and Records Administration,
8601 Adelphi Road, College Park,
Maryland, 20740-6001. Completed
forms must be sent to this address.

(b) When do I need to submit my
request? You must submit requests for
use of NARA public areas at least 30
calendar days before the proposed event
is to occur.

§1280.76 What will | have to pay to use a
NARA public area for an event?

(a) Non-Federal organizations will be
required to make a contribution to the
National Archives Trust Fund to
maintain the public area and to cover
the cost of additional cleaning, guard
and other required services. NARA will
determine how much your contribution
will be, based upon the level of NARA-
provided services for your event.

(b) Federal agencies using these
spaces for official government functions
must reimburse NARA only for the cost
of additional cleaning, security, and
other staff services.

(c) An estimate of the costs can be
obtained by contacting the Facilities and
Materiel Management Services Division,
National Archives and Records
Administration, 8601 Adelphi Road,
College Park, Maryland, 20740-6001.

§1280.78 How will NARA handle my
request to use a lecture room, the
auditorium, the Theater, or the Archivist’s
Reception Room?

(a) When you request use of a NARA
lecture room, auditorium, the Theater,
or the Archivist’s Reception Room, the
Facilities and Materiel Management
Services Division will review your
request:

(1) To ensure that it meets all of the
provisions in this subpart;

(2) To determine if the room you have
requested is available on the date and
time you have requested; and

(3) To determine the cost of the event.

(b) When the Facilities and Materiel
Management Services Division has
completed this review, they will notify
you of their decision. They may ask for
additional information before deciding
whether or not to approve your event.

(c) NARA reserves the right to reject
or require changes in any material,
activity, or caterer you intend to use for
the event.

§1280.80 May | ask to use the Exhibition
Hall?

(a) The Exhibition Hall is primarily
used for the public exhibition of the
Charters of Freedom and other
documents from NARA’s holdings.
NARA also uses the Exhibition Hall for
activities that further its Strategic Plan.
Therefore, the use of the Exhibition Hall
for private events is not permitted. In
rare circumstances, NARA does, upon
application, permit other Federal
agencies, quasi-Federal agencies, and
State and local governments to use the
Exhibition Hall for official functions,
with NARA as a co-sponsor.
Governmental groups that use the
Exhibition Hall for official functions
must reimburse NARA for the cost of
additional cleaning, security, and other
staff services.

Subpart E—What Additional Rules
Apply for Use of Facilities in
Presidential Libraries?

§1280.90 What are the rules of conduct
while visiting the Presidential libraries?

In addition to the rules in Subpart A,
when visiting the museums of the
Presidential Libraries, you may be
required to check all of your parcels and
luggage in areas designated by Library
staff.

§1280.92 When are the Presidential library
museums open to the public?

(a) The hours of operation at
Presidential Library museums vary.
Please contact the individual facility
you wish to visit for the hours of
operation. See 36 CFR 1253.3 for
Presidential Library contact

information. All Presidential Library
museums are closed on Thanksgiving,
December 25, and January 1, with the
exception of the Lyndon Baines Johnson
Library Museum, which is closed only
on December 25.

(b) See 36 CFR 1253.3 for the
operating hours of the research rooms of
the Presidential Libraries.

§1280.94 When do Presidential libraries
allow other groups to use their public areas
for events?

(a) Although Presidential Library
buildings and grounds are intended
primarily for the libraries’ use in
carrying out their programs, you may
request the use of Presidential Library
facilities when the proposed activity is:

(1) Sponsored, cosponsored, or
authorized by the library;

(2) Conducted to further the library’s
interests; and

(3) Scheduled so as not to interfere
with the normal operation of the library.

(b) Your event at the library must be
for the benefit of or in connection with
the mission and programs of the library
and must be consistent with the public
perception of the library as a research
and cultural institution.

(c) To request the use of a library area,
you must apply in writing to the library
director (see 36 CFR 1253.3 for the
address) and complete NA Form 16011,
Application for Use of Space in
Presidential Libraries. OMB control
number 3095-0024 has been assigned to
the information collection contained in
this section.

(d) You may not use library facilities
for any activities that involve:

(1) Profit making;

(2) Commercial advertising and sales;

(3) Partisan political activities;

(4) Sectarian activities, or other
similar activities; or

(5) Any use inconsistent with those
authorized in this section.

(e) You may not charge admission
fees, indirect assessment, or take any
other kind of monetary collection at the
event. NARA will charge normal
admission fees to the museum if that
area is used for the event.

(f) You will be assessed additional
charges by the library director to
reimburse the Government for expenses
incurred as a result of your use of the
library facility.

§1280.96 Supplemental rules.

Library directors may establish
appropriate supplemental rules
governing use of Presidential libraries
and adjacent buildings and areas under
NARA control.
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Subpart F—What Additional Rules
Apply for Use of Public Areas at
Regional Records Services Facilities?

§1280.100 What are the rules of conduct
at NARA regional records services
facilities?

While at any NARA regional records
services facility, you are subject to the
GSA regulations, Conduct on Federal
Property (41 CFR subpart 101-20.3).

§1280.102 When do NARA regional
records services facilities allow other
groups to use their public areas for events?

(a) Although NARA regional records
services facility auditoriums and other
public spaces in the facility buildings
and the facility grounds are intended
primarily for the use of the NARA
regional records services facility in
carrying out its programs, you may
request to use one of these areas for
lectures, seminars, meetings, and
similar activities when these activities
are:

(1) Sponsored, cosponsored, or
authorized by the NARA regional
records services facility;

(2) To further NARA'’s interests; and
(3) Scheduled so as not to interfere
with the normal operation of the NARA

regional records services facility.

(b) Your event at the NARA regional
records services facility must be for the
benefit of or in connection with the
mission and programs of NARA.

(c) You must ask permission to use a
public area at a NARA regional records
services facility from the director of that
facility (see 36 CFR 1253.6 for a list of
addresses).

(d) NARA regional records services
facilities will not allow use of any
auditoriums or other public spaces for
any activities that involve:

(1) Profit making;

(2) Commercial advertising and sales;

(3) Partisan political activities;

(4) Sectarian activities, or other
similar activities; or

(5) Any use inconsistent with those
authorized in this section.

(e) You may not charge admission
fees, indirect assessment, or take any
other kind of monetary collection at the
event.

(f) You will be assessed a charge by
the facility director to reimburse the
Government for expenses incurred as a
result of the your use of the facility.

Dated: May 26, 2000.
John W. Carlin,
Archivist of the United States.
[FR Doc. 00-13810 Filed 5-31-00; 8:45 am]
BILLING CODE 7515-01-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-36

[FPMR Amendment H-205]

RIN 3090-AF39

Disposition of Excess Personal
Property; Correction

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Final rule; correction.

SUMMARY: This document corrects an
error contained in a final rule appearing
in Part III of the Federal Register of
Tuesday, May 16, 2000 (64 FR 31218).
The rule revised the Federal Property
Management Regulations (FPMR) by
moving coverage on the disposition of
excess personal property into the
Federal Management Regulation (FMR)
and adding a cross-reference to the
FPMR to direct readers to the coverage
in the FMR.

EFFECTIVE DATE. May 30, 2000.

FOR FURTHER INFORMATION CONTACT:
Martha Caswell, Director, Personal
Property Management Policy Division
(MTP), 202-501—-3828.

SUPPLEMENTARY INFORMATION: In rule
document 00-11921 beginning on page
31218 in the issue of Tuesday, May 16,
2000, make the following correction:

§102-36.330 [Corrected]

1. On page 31228, in the second
column, in § 102-36.330, paragraph (1)
is correctly designated as paragraph (a);
paragraph (2) is correctly designated as
paragraph (b); paragraph (3) is correctly
designated as paragraph (c).

Dated: May 26, 2000.

Sharon A. Kiser,

Federal Acquisition Policy Division, Office
of Governmentwide Policy.

[FR Doc. 00-13669 Filed 5-31-00; 8:45 am]
BILLING CODE 6820-24-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 403

[HCFA-4005-IFC]

RIN 0938-AJ67

Medicare Program; State Health
Insurance Assistance Program (SHIP)

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule
explains the terms and conditions that
apply to grants to States for counseling
and assistance to Medicare
beneficiaries, and makes several minor
technical clarifications about program
compliance. We also specify our
policies regarding the treatment of funds
associated with the management of this
program, including user fee assessments
not in effect when prior regulations
were issued. This interim final rule is
issued in accordance with section 4360
of the Omnibus Budget Reconciliation
Act of 1990 (OBRA ’90) and section
1857(e)(2) of the Social Security Act (the
Act).

DATES: Effective date: These regulations
are effective on July 3, 2000.

Comment date: Comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5:00 p.m. on July 31, 2000.

ADDRESSES: Mail an original and 3
copies of written comments to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
Attention: HCFA—4005-IFC, P.O. Box
8010, Baltimore, MD 21244—8010.

If you prefer, you may deliver your
written comments (1 original and 3
copies) to one of the following
addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-16-03, 7500 Security
Boulevard, Baltimore, Maryland
21244-1850.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-4005-IFC. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 443-G of the Department’s
offices at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
a.m. to 5 p.m., phone: (202) 690-7890).
FOR FURTHER INFORMATION CONTACT: Eric
Lang, (410) 786—3199.

I. Background
A. OBRA "90

Section 4360 of the Omnibus Budget
Reconciliation Act of 1990 (OBRA ’90),
Public Law 101-508, requires us to
make grants to States, Commonwealths,
and Territories for health insurance
advisory service programs for Medicare
beneficiaries. (Hereinafter, unless
otherwise indicated, the term ““State” or
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“States” includes the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and American
Samoa.) Grants are available to provide
information, counseling, and assistance
relating to Medicare, Medicaid,
Medicare supplemental policies, long-
term care insurance, and other health
insurance benefit information. This
funding program is known as the State
Health Insurance Assistance Program
(SHIP), formerly called the Health
Insurance Information Counseling and
Assistance (ICA) Grants Program. The
name of this program was changed to
SHIP in FY 1998 when it became
apparent that the most recent name of
the program, Beneficiary Services and
Information Grants Program (BSI),
severely lacked public recognition.

On August 26, 1992, we published a
final rule with comment period (57 FR
38616) that established the funding
level for health insurance grants during
Federal fiscal year (FY) 1992-1993. The
provisions incorporated into our
regulations at 42 CFR part 403, subpart
E, defined program eligibility criteria,
minimum funding levels, limitations
and reporting requirements. On October
7, 1994, we published a final rule with
comment period (59 FR 51125) that
included amendments to the 1992 rule
and established a regulatory basis for
continued funding beyond FY 1993. As
set forth in that rule, grant awards are
based on a 12-month period, with an
option to renew at the close of the fiscal
year.

Section 403.502 of our regulations,
Availability of grants, specifies that
HCFA awards funds to States subject to
Congressional appropriations of funds
and, if applicable, subject to the
satisfactory progress in the State’s
project during the preceding grant
period. The criteria by which progress is
evaluated and the performance
standards for determining whether
satisfactory progress has been made is
specified in the notice of grant award
sent to each State. HCFA advises each
State as to when to make application
and provides information as to the
timing of the grant award and the
duration of the grant award. HCFA also
provides an estimate of the amount of
funds that may be available to the State.

Section 403.504, Number and size of
grants, establishes that each eligible
State submitting an acceptable
application receives a grant for new
programs and enhancement of existing
programs.

Section 403.504(b)(1) provides that
each State, with the exception of
American Samoa, the Virgin Islands and
Guam, is eligible to receive a “fixed”

award of $75,000. American Samoa, the
Virgin Islands and Guam are each
eligible to receive a fixed grant award of
$25,000. The fixed grant constitutes the
minimum level of funding required by
section 4360(a) of OBRA ’90. In
addition, § 403.504(b)(2) provides that
each State is also eligible to receive a
“variable” award, that is calculated
according to the formula set forth
therein.

Previously, HCFA depended upon
specific Congressional appropriations to
fund SHIP. In 1995, the Congressional
appropriations were discontinued and
funding for the program since that time
has been made from the HCFA program
management budget. Additional funds
are available from the Medicare+Choice
(M+C) user fee assessment, as discussed
below.

SHIP grants are now in the seventh
and final period of the initial
solicitation that was issued in FY 1992.
DHHS grant administration
requirements, set forth in HHS Chapter
1-85, Grants Administration Manual,
section 1-85—40A, Incremental
Funding-Project Periods and Frequency
of Competition, specify that no project
may be supported longer than 7 years
without recompetition. When we apply
for a continuation of funding for the
SHIP next year, we will also send out
new solicitation and grant application
packages to the States.

B. BBA of 1997

Amendments to the Act have led to
the creation of additional funding for
SHIP. On August 5, 1997, the Act was
amended by the Balanced Budget Act
(the BBA) of 1997, which established a
new Part C of the Medicare program,
sections 1851 through 1859, known as
the “Medicare+Choice Program” (M+C).

Section 1851(d)(1) of the Act,
“Providing information to promote
informed choice,” requires us to provide
for activities to broadly disseminate
information to Medicare beneficiaries
(and prospective Medicare beneficiaries)
on available M+C coverage options in
order to promote an active, informed
selection among these options. Section
1857(e)(2)(A) of the Act, “Cost-sharing
in enrollment-related costs,” authorizes
us to charge and collect an
administration or user fee from M+C
organizations for the purpose of
administering this information
dissemination program. Any amounts
collected in accordance with section
1857(e)(2) are specifically authorized to
be appropriate only for the purpose of
carrying out section 1851 (relating to
enrollment and dissemination of
information) and section 4360 of OBRA
’90 (SHIP).

II. Provisions of the Interim Final Rule

We are amending our regulations to
provide for a 2-tiered approach for
making grants under SHIP. Section
403.504(a) is revised to provide that for
aggregate annual expenditures of up to
$10 million, grants will be made
according to the current procedures set
forth in § 403.504. That is, each eligible
State will receive a fixed as well as
variable amount as set forth in
paragraphs (b) and (c) of that section.
We plan to continue to fund this first
tier of grants from our program
management budget and through any
Congressional appropriations made for
the purpose of implementing this
program.

With respect to the second tier, any
grants that exceed a total of $10 million
annually will be made at our discretion
according to criteria that will be
communicated to States through the
grant solicitation process (See revised
§403.504(a)). We have decided to notify
States of the criteria for awarding the
grants rather than publish specific
criteria in our regulations in order to
give us the flexibility required by the
dynamic nature of the health care
industry.

The statutory foundation for the
current SHIP directed the focus of this
program primarily on informing
beneficiaries about their rights and
options in regard to supplemental
insurance. Since that time, changes in
the climate of the health care industry,
including, for example, Medicare
reform, the implementation of the M+C
program, and ongoing consolidation
within the managed care industry, have
introduced a host of issues that have
profoundly changed access to services,
and greatly increased the need for
accurate and unbiased information to
support informed choice and decision-
making among beneficiaries.

Significant issues have emerged that
affect and confuse beneficiaries. For
example, health care options available
today require coverage and payment
choices by beneficiaries. Rapidly
emerging issues, such as managed care
plan withdrawals, create an urgent need
for quick response to the concerns of
affected beneficiaries and their care
givers. Greater choice for beneficiaries
requires SHIPs to modify, and in many
instances, expand, their programs, both
in the size and scope of services they
provide.

Our policies must have the flexibility
to accommodate changes facing the
Medicare program and its beneficiaries.
Therefore, we will use our discretion to
allocate the additional funds in ways
that will best serve beneficiaries through
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SHIP. This will allow us to adapt to the
particular needs of beneficiaries at a
given time.

We are revising § 403.502,
Availability of grants, to reflect the
change in the source of grant awards.
This change clarifies that we award
grants to States subject to fund
availability, and if applicable, subject to
the satisfactory progress in the State’s
project during the preceding grant
period.

We are revising § 403.504, Number
and size of grants, at paragraph (a) to
specify that, for available grant funds,
up to and including $10,000,000, grants
will be apportioned to States according
to the grant award process currently in
place. We are also revising paragraph (b)
to highlight the availability of funds as
a condition of award.

We are revising §403.508,
Limitations, at paragraph (a) to
emphasize the fact that States receiving
grants under this subpart must use the
grant money in accordance with the
terms and conditions specified in the
notice of grant award.

III. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
relevant comments we receive by the
date and time specified in the DATES
section of this preamble, and, when we
proceed with a subsequent document,
we will respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and provide a period for public
comment before the provisions of a rule
are made final. Publication of a notice
of proposed rulemaking may be waived
if we find there is good cause that prior
notice and comment are impractical,
unnecessary, or contrary to public
interest. Because the changes effected in
this rule are not substantive, but, rather
are procedural and technical in nature,
and serve primarily to explain our
policies, we have determined that notice
and comment is not required. In
addition, under 42 U.S.C. 1395hh (a)-
(b), notice and comment is not required
where a statute specifically permits a
regulation to be issued in interim final
form. Section 4207(j) of Public Law No.
101-508, the same legislation (OBRA
’90) containing section 4360, which
established the grants that are the
subject of this regulation, specifically
authorizes the Secretary to implement

section 4360 by interim final rule.
Nevertheless, we are providing a 60-day
period for public comment on this rule.
We will consider relevant comments
that are received timely, and will
respond to those comments and make
changes in a subsequent document as
appropriate and necessary.

V. Collection of Information
Requirements

This interim final rule does not
impose any information collection and
recordkeeping requirements that are
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995.

VI. Regulatory Impact Statement

We have examined the impacts of this
interim final rule as required by
Executive Order (E.O.) 12866, the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4), the Regulatory
Flexibility Act (RFA) (5 U.S.C. sections
601-612) (Public Law 96—-354), and
section 1102(b) of the Social Security
Act.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
significant regulatory action that may
have economically significant effects
($100 million or more annually). For
purpose of E.O. 12866, this interim final
rule is not expected to have an impact
that meets the economically significant
threshold.

The Unfunded Mandates Reform Act
of 1995 (UMRA) applies to general
notices of proposed rulemaking and
final rules for which a general notice of
proposed rulemaking was published.
Thus, this interim final rule is not
subject to the requirements of the
UMRA. Despite its inapplicability, this
rule is not a “significant regulatory
action” within the meaning of the
UMRA. Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
agencies to prepare an assessment of
anticipated costs and benefits before
publishing any rule that may result in
an expenditure in any year by State,
local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more. We have
determined that this interim final rule
will not result in such an expenditure.

The RFA requires agencies to analyze
options for regulatory relief of small
entities. For purposes of the RFA, small

entities include small businesses,
certain non-profit organizations and
small governmental jurisdictions. We
generally prepare a regulatory flexibility
analysis that is consistent with the RFA
unless we certify that an interim final
rule will not have a significant impact
on a substantial number of small
entities. The impact of this rule will fall
primarily on States and individuals. For
purposes of the RFA, we do not
consider States or individuals to be
small entities. We have not prepared an
analysis for the RFA because we have
determined, and certify, that this
interim final rule has no significant
economic impact on small entities.

Section 1102(b) of the Social Security
Act (the Act) requires us to prepare a
regulatory impact analysis (RIA) if a rule
or regulation may have a significant
impact on the operations of a substantial
number of small rural hospitals. This
analysis must conform to the provisions
of section 604 of the RFA. For purposes
of section 1102(b) of the Act, we define
a small rural hospital as a hospital that
is located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

We have not prepared an analysis for
section 1102(b) of the Act because we
have determined that this interim final
rule has no significant economic impact
on a substantial number of small rural
hospitals.

In accordance with the provisions of
Executive Order 12866, this interim
final rule with comment period was not
reviewed by the Office of Management
and Budget.

List of Subjects in 42 CFR Part 403

Health insurance, Hospitals,
Intergovernmental relations, Medicare,
Reporting and Recordkeeping
requirements.

42 CFR part 403 is amended as
follows:

PART 403—SPECIAL PROGRAMS AND
PROJECTS

1. The authority citation for part 403
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

2. Section 403.502 is revised to read
as follows:

§403.502 Availability of grants.

HCFA awards grants to States subject
to availability of funds, and if
applicable, subject to the satisfactory
progress in the State’s project during the
preceding grant period. The criteria by
which progress is evaluated and the
performance standards for determining
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whether satisfactory progress has been
made are specified in the terms and
conditions included in the notice of
grant award sent to each State. HCFA
advises each State as to when to make
application, what to include in the
application, and provides information
as to the timing of the grant award and
the duration of the grant award. HCFA
also provides an estimate of the amount
of funds that may be available to the
State.

3. In §403.504, paragraph (a) and the
introductory text of paragraph (b), are
revised to read as follows:

§403.504 Number and size of grants.

(a) General. For available grant funds,
up to and including $10,000,000, grants
will be made to States according to the
terms and formula in paragraphs (b) and
(c) of this section. For any available
grant funds in excess of $10,000,000,
distribution of grants will be at the
discretion of HCFA, and will be made
according to criteria that HCFA will
communicate to the States via grant
solicitation. HCFA will provide
information to each State as to what
must be included in the application for
grant funds. HCFA awards the following
type of grants:

(1) New program grants.

(2) Existing program enhancement
grants.

(b) Grant Award. Subject to the
availability of funds, each eligible State
that submits an acceptable application
receives a grant that includes a fixed
amount (minimum funding level) and a
variable amount.

* * * * *

4. Section 403.508(a) is revised to
read as follows:

§403.508 Limitations.

(a) Use of grants. Except as specified
in paragraph (b) of this section, and in
the terms and conditions in the notice
of grant award, a State that receives a
grant under this subpart may use the
grant for any reasonable expenses for
planning, developing, implementing,
and/or operating the program for which
the grant is made as described in the
solicitation for application for the grant.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—
Hospital Insurance; and Program No.
93.774, Medicare—Supplementary
Medical Insurance Program)

Dated: December 3, 1999.
Nancy-Ann Min DeParle,

Administrator, Health Care Financing
Administration.

Approved: March 27, 2000.
Donna E. Shalala,
Secretary.
[FR Doc. 00-13601 Filed 5—-31-00; 8:45 am)]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
Office of Inspector General

45 CFR Part 5b
RIN 0991-AA99

Privacy Act; Implementation

AGENCY: Office of Inspector General
(OIG), HHS.
ACTION: Final rule.

SUMMARY: This final rule exempts the
new system of records, the Healthcare
Integrity and Protection Data Bank
(HIPDB), from certain provisions of the
Privacy Act (5 U.S.C. 552a). The
establishment of the HIPDB is required
by section 1128E of the Social Security
Act (the Act), as added by section 221(a)
of the Health Insurance Portability and
Accountability Act (HIPAA) of 1996.
Section 1128E of the Act directed the
Secretary to establish a national health
care fraud and abuse data collection
program for the reporting and disclosing
of certain final adverse actions taken
against health care providers, suppliers
or practitioners, and to maintain a data
base of final adverse actions taken
against health care providers, suppliers
and practitioners. Regulations
implementing the new HIPDB were
published in the Federal Register on
October 26, 1999 (64 FR 57740). The
exemption being set forth in this rule
applies to investigative materials
compiled for law enforcement purposes.
EFFECTIVE DATE: This rule is effective on
June 1, 2000.

FOR FURTHER INFORMATION CONTACT: Rick
Burguieres, Investigative Policy and
Information Management Staff, Office of
Investigations, (202) 205-5200.

SUPPLEMENTARY INFORMATION:

I. The Healthcare Integrity and
Protection Data Bank

The Health Insurance Portability and
Accountability Act (HIPAA) of 1996,
Public Law 104-191, requires the
Secretary, acting through the Office of
Inspector General (OIG) and the United

States Attorney General, to establish a
new health care fraud and abuse control
program to combat health care fraud and
abuse (see section 1128C of the Act, as
enacted by section 201(a) of HIPAA).
Among the major steps in this program
is the establishment of a national data
bank to receive and disclose certain
final adverse actions against health care
providers, suppliers, or practitioners
(see section 1128C(a)(1)(E) of the Act).
The establishment of the data bank is
required by section 1128E of the Act
(added by section 221(a) of HIPAA),
which directs the Secretary to maintain
a data base of such final adverse actions.
Final adverse actions include: (1) Civil
judgments against a health care
provider, supplier, or practitioner in
Federal or State court related to the
delivery of a health care item or service;
(2) Federal or State criminal convictions
against a health care provider, supplier,
or practitioner related to the delivery of
a health care item or service; (3) actions
by Federal or State agencies responsible
for the licensing and certification of
health care providers, suppliers, or
practitioners; (4) exclusion of a health
care provider, supplier, or practitioner
from participation in Federal or State
health care programs; and (5) any other
adjudicated actions or decisions that the
Secretary establishes by regulations.
Settlements in which no findings or
admissions of liability have been made
will be excluded from reporting.
However, any final adverse action that
emanates from such settlements, and
that would otherwise be reportable
under the statute, is to be reported to the
data bank. Final adverse actions are to
be reported, regardless of whether such
actions are being appealed by the
subject of the report (see section
1128E(b)(2)(C) of the Act). Final
regulations implementing the statutory
requirements of section 1128E of the Act
and establishing the new HIPDB were
published in the Federal Register on
October 26, 1999 (64 FR 57740).

Groups that have access to this new
data bank system include Federal and
State government agencies; health plans;
and self queries from health care
suppliers, providers and practitioners.
Reporting is limited to the same groups
that have access to the information. One
of the primary purposes of these data
will be use of this information by a
Federal or State government agency
charged with the responsibility of
investigating or prosecuting a case
where there is an indication of a
violation or potential violation of law,
whether civil, criminal or regulatory in
nature. The information in this system
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may also be used in the preparation for
a trial or hearing for such violation.

II. Summary of the Proposed Rule

On October 26, 1999, the Department
also published, through the Office of
Inspector General, a proposed rule (64
FR 57619) to exempt this new records
system from certain provisions of the
Privacy Act.® This proposed exemption
was intended to protect, from release to
the record subject, information on law
enforcement queries to the data bank, to
exempt the data bank from Privacy Act
access and amendment procedures in
order to establish access and
amendment procedures in the HIPDB
regulations. The proposed rule
specifically sought public comments on
the proposed exemption.

In accordance with the rulemaking,
record subjects would be guaranteed
access to, and correction rights for,
substantive information reported to the
HIPDB. The procedures, set out in 45
CFR part 61, use the Privacy Act access
and correction procedures as a basic
framework while, at the same time,
providing significant additional rights
(such as automatic notification to the
record subject of any report filed with
the data bank). Data bank subjects
would also have broader rights on
HIPDB correction procedures, including
the right to file a statement of
disagreement as soon as a report is filed
with the data bank.

II1. Response to Public Comments

In response to the proposed rule, we
received timely-filed public comments
from two health professional
organizations. Set forth below is a
summary of those comments and our
response to those concerns.

Comment: One commenter believed
that the provisions to exempt the HIPDB
from provisions of the Privacy Act were
duplicative and unnecessary. The
commenter believed that this waiver
was not necessary since the Privacy Act
already contains an exemption for law
enforcement queries.

Response: The commenter is correct
that a law enforcement agency may
request information from the HIPDB by
having an appropriate official formally
file a written request under 5 U.S.C.
552a(b)(7). Such queries are not
available to the subject of the Privacy
Act record under 5 U.S.C. 552a(c)(3).
However, requiring law enforcement
agencies to use the more cumbersome
process of submitting requests in
writing defeats one of the primary

1 Subsections (c)(3), (d)(1)—(4), and (e)(4)(G) and
(H) of the Privacy Act, in accordance with 5 U.S.C.
522a(k)(2) and 45 CFR 5b.11(b)(ii)(F).

purposes of the HIPDB, which is to
provide for instant, online access to data
for its designated users, including law
enforcement agencies.2 Therefore,
disclosures to law enforcement agencies
will generally be made in accordance
with the routine use provision of the
Privacy Act, 5 U.S.C. 552a(b)(3), and
this exemption is necessary to protect
the queries from release to the record
subject.

Comment: One commenter stated that
the proposed modification to 45 CFR
5b.11(b)(2)(ii) appeared to exempt all
queries from the history disclosure
requirement of the Privacy Act, rather
than just those that are made by law
enforcement agencies. The commenter
indicated, however, that nothing in
proposed subparagraph (F) of this
section would limit the exemption to
law enforcement queries.

Response: As stated in the proposed
rule, subjects will have access to
information on all other queries to the
data bank. The exemption is only
intended to protect against harm to
ongoing investigations. Under the
HIPDB implementing regulations
(October 26, 1999; 64 FR 57740),
information reports made available to
the report subjects will include all other
query information.

Comment: One association indicated
their support of the proposed
modification regarding the exemption of
law enforcement agencies from the
Privacy Act, but recommended that the
regulatory agencies, such as dental
boards, also be included in the
exemption.

Response: As indicated above, the
exemption is designed to protect only
law enforcement queries permitted by
the statute. If a governmental agency is
entitled to access the HIPDB for law
enforcement purposes, that query would
be covered by the exemption. Questions
on what types of queries are “law
enforcement” queries can always be
raised with the OIG’s Office of
Investigations’ Investigative Policy and
Information Management Staff at (202)
205-5200.

2The HIPAA, which mandates that the HIPDB
information be available to law enforcement
agencies, requires that the HIPDB be established to
function in coordination with the existing National
Practitioner Data Bank—a computerized system that
functions exclusively by electronic reporting and
on-line access by users (42 U.S.C. 1320a07e(f)).
Further, section IV of the Health Care Fraud and
Abuse Control Program and Guidelines, issued by
the Attorney General and the Secretary of HHS
under HIPAA, calls for the establishment of an
adverse action data bank with electronic reporting
and on-line access by authorized users to minimize
costs and maximize response times.

IV. Regulatory Impact Statement

The Office of Management and Budget
has reviewed this final rule in
accordance with the provisions of
Executive Order 12866, the Unfunded
Mandates Reform Act and Executive
Order 13132, and has determined that
this rule does not meet the criteria for
an economically siginificant regulatory
action.

Specifically, Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when rulemaking is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health, safety
distributive and equity effects. Section
202 of the Unfunded Mandates reform
Act, Public Law 1044, requires that
agencies prepare an assessment of
anticipated costs and benefits on any
rule that may result in an expenditure
by State, local or tribe governments, or
by the private sector, of $100 million or
more in any given year. In addition,
under the Small Business Enforcement
Act (SBEA) of 1996, if a rule has a
significant economic effect on a
substantial number of small businesses,
the Secretary must specifically consider
the economic effect of a rule on small
business entities and analyze regulatory
options that could lessen the impact of
the rule. Further, Executive Order
13132, Federalism, requires agencies to
determine if a rule will have a
significant effect on States, on their
relationship with the Federal
Government, and on the distribution of
power and responsibility among the
various levels of government.

In accordance with the exemption
being set forth in this rule, while the
reports of adverse actions to the HIPDB
will be known to the subjects of the
records in the data bank, the access and
use of such information by law
enforcement agencies would not be
known to the subjects of the records. As
indicated above, we believe that
disclosure of this information could
have a negative impact and compromise
ongoing law enforcement activities.

We believe that the aggregate
economic impact of this final rule is
minimal and will have no effect of the
economy or on Federal or State
expenditures. Similarly, we believe that
there are no significant costs associated
with this Privacy Act exemption that
will impose any mandates on State,
local or tribal governments or on the
private sector that will result in an
expenditure of $100 million or more in
any given year. In addition, in
accordance with the provisions of the
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SEBA and the threshold criteria of
Executive Order 13132, the Secretary
certifies that this exemption will not
have a significant impact on a
substantial number of small entities,
and will not significantly affect the
rights, roles and responsibilities of
States, and that a full analysis under
these Acts is not necessary.

List of Subjects in 5 CFR Part 5b
Privacy.

Accordingly, the Department’s
Privacy Act regulations at 45 CFR part
5b are amended as set forth below:

PART 5b—[AMENDED]

Part 5b are amended as follows:

1. The authority citation for part 5b
continue to read as follows:

Authority: 5 U.S.C. 301, 5 U.S.C. 552a.

2. Section 5b.11 is amended by
adding a new paragraph (b)(2)(ii)(F) to
read as follows:

§5b.11 Exempt systems.

* * * * *

(b) Specific systems of records
exempt. * * *

(2) * % x

(ii) O

(F) Investigative materials compiled
for law enforcement purposes for the
Healthcare Integrity and Protection Data
Bank (HIPDB), of the Office of Inspector
General. (See §61.15 of this title for
access and correction rights under the
HIPDB by subjects of the Data Bank.)

* * * * *

Dated: March 7, 2000.
June Gibbs Brown,
Inspector General.
Approved: March 20, 2000.
Donna E. Shalala,
Secretary.
[FR Doc. 00-13602 Filed 5—-31-00; 8:45 am]
BILLING CODE 4152-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1122; MM Docket No. 98-198; RM—
9304, RM-9492, RM-9548, RM—-9547]

Radio Broadcasting Services; Cross
Plains, Allen, Benbrook, Brownwood,
Burkburnett, Campbell, Clifton,
Coleman, Commerce, Detroit, Graham,
Granbury, Haskell, Kerens, Mason,
Jacksboro, McKinney, Muenster, San
Saba, Snyder, Terrell, Vernon, Waco,
and Wichita Falls, TX; Alva, Anadarko,
Antlers, Ardmore, Atoka, Comanche,
Dickson, Duncan, Durant, Eldorado,
Hugo, and Lone Grove, OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule, petition for
reconsideration.

SUMMARY: In response to a request by
Jayson D. Fritz and Janice M. Fritz, this
document dismisses a Petition for
Partial Reconsideration directed to the
Report and Order in this proceeding.
See 63 FR 63016, November 10, 1998.
With this action, this docketed
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a

synopsis of the Order in MM Docket No.

98-198 adopted May 18, 2000, and
released May 19, 2000. The full text of
this decision is available for inspection
and copying during normal business
hours in the FCC Reference Center at
Portals 11, CY-A257, 445 12th Street,
SW, Washington, D.C. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3805, 1231 20th
Street, NW, Washington, D.C. 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13595 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1062; MM Docket No. 99-341; RM—
9776]

Radio Broadcasting Services; Gwinn,
MI

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
262C3 to Gwinn, Michigan, in response
to a petition filed by AFB/Gwinn
Broadcasting. See 64 FR 68665,
December 8, 1999. The coordinates for
Channel 262C3 at Gwinn are 46—17-20
NL and 87-21-10 WL. There is a site
restriction 6.8 kilometers (4.3 miles) east
of the community. Canadian
concurrence has been received for the
allotment of Channel 262C3 at Gwinn.
With this action, this docketed
proceeding is terminated. A filing
window for Channel 262C3 at Gwinn
will not be opened at this time. Instead,
the issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent order.
DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-341,
adopted May 3, 2000, and released May
12, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—3800,
facsimile (202) 857—3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding Gwinn, Channel 262C3.
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Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13594 Filed 5—-31-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1053; MM Docket No. 99-270; RM—
9703]

Radio Broadcasting Services; Taos,
NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Darren Cordova, allots
Channel 240A to Taos, NM, as the
community’s third local FM service. See
64 FR 47484, August 31, 1999. Channel
240A can be allotted to Taos in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.7 kilometers (6.0 miles) southeast, at
coordinates 36—21-48 NL; 105-28-51
WL, to avoid a short-spacing to the
proposed allotment of Channel 240A at
Chama, NM. See, MM Docket 99-116,
64 FR 23036, April 29, 1999. A filing
window for Channel 240A at Taos will
not be opened at this time. Instead, the
issue of opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-270,
adopted May 3, 2000, and released May
12, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED)]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 240A at
Taos.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13593 Filed 5—-31-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-1000; MM Docket No. 99-337;
RM-9524]

Radio Broadcasting Services; Santa
Anna, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
288C3 at Santa Anna, Texas, in response
to a petition filed by Wagonwheel
Broadcasting of Santa Anna. See 64 FR
68663, December 8, 1999. The
coordinates for Channel 288C3 at Santa
Anna are 31-37-38 NL and 99-20-03
WL. There is a site restriction 12.7
kilometers (7.9 miles) south of the
community. Mexican concurrence has
been received for Channel 288C3 at
Santa Anna. With this action, this
docketed proceeding is terminated. A
filing window for Channel 288C3 at
Santa Anna will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-337,
adopted April 26, 2000, and released
May 12, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy

contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857—-3800,
facsimile (202) 857—3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM

Allotments under Texas, is amended by
adding Santa Anna, Channel 288C3.

Federal Communications Commaission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13703 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1061; MM Docket No. 99-359; RM—
9784]

Radio Broadcasting Services; Powers,
MI

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
297C3 to Powers, Michigan, in response
to a petition filed by Lyle R. Evans. See
64 FR 73461, December 30, 1999. The
coordinates for Channel 297C3 at
Powers are 45—41-12 NL and 87-31-30
WL. Canadian concurrence has been
received for the allotment of Channel
297C3 at Powers. With this action, this
docketed proceeding is terminated. A
filing window for Channel 297C3 at
Powers will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-359,
adopted May 3, 2000 and released May
12, 2000. The full text of this
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Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street NW,
Washington, DC 20036; (202) 857—3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding Powers, Channel 297C3.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13704 Filed 5—-31-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1063; MM Docket No. 99-334; RM—
9772]

Radio Broadcasting Services; Carney,
Mi

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
260A to Carney, Michigan, in response
to a petition filed by Escanaba License
Corp. See 64 FR 68664, December 8,
1999. The coordinates for Channel 260A
at Carney are 45—35-30 NL and 87-39-
37 WL. There is a site restriction 7.8
kilometers (4.9 miles) west of the
community. Canadian concurrence has
been received for the allotment of
Channel 260A at Carney. With this
action, this docketed proceeding is
terminated. A filing window for
Channel 260A at Carney will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.
DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-334,
adopted May 3, 2000, and released May
12, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857—-3800,
facsimile (202) 857—-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

47 CFR PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM

Allotments under Michigan, is amended
by adding Carney, Channel 260A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13705 Filed 5—-31-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 00-1054; MM Docket Nos. 98-130, 99—
56; RM—9297, RM-9655, RM—-9459]

Radio Broadcasting Services;
Saratoga, Green River, Big Piney and
LaBarge, Wyoming

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain Tower
Broadcasting, dismisses the petition for
rulemaking requesting the allotment of
Channel 259C at Saratoga, Wyoming,
and grants the counterproposal filed by
Mount Rushmore Broadcasting, Inc.
requesting the allotment of Channel
259A at Saratoga, as the community’s

first aural transmission service and the
allotment of Channel 259C1 at Green
River, Wyoming, as the community’s
second FM transmission service. It also
dismisses as moot the request of Robert
R. Rule d/b/a Rule Communications
requesting that a site restriction be
placed on Channel 259C at Saratoga, to
clear its application for Station
KRRR(FM) Cheyenne, Wyoming. See 63
FR 39803 (July 24, 1998) (MM Docket
No. 98-130). This document also
dismisses as defective the petition for
rule making filed by Mountain West
Broadcasting (MM Docket No. 99-56) 64
FR 08786 (February 23, 1999),
requesting the allotment of Channel
259C at Big Piney, Wyoming because it
was short-spaced to Channel 259C1 at
Green River when it was filed.
Counterproposals for Channels 251A at
Big Piney and 261A at La Barge,
Wyoming filed in response to the
dismissed Big Piney proposal will be
considered as petitions for rule making
in a separate proceeding. See
SUPPLEMENTARY INFORMATION.

DATES: Effective June 26, 2000.

FOR FURTHER INFORMATION CONTACT.:
Victoria M. McCauley, Mass Media
Bureau, (202) 418—-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket Nos. 98-130 and
99-56, adopted May 3, 2000, and
released May 12, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 445 12th
Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Channel 259A can be allotted to
Saratoga at coordinates 41-27-12 and
106—48-30, and Channel 259C1 can be
allotted to Green River, Wyoming, at
coordinates 41-31-36 and 109-28-06 in
compliance with the Commission’s
minimum distance separation
requirements, with respect to domestic
allotments, without the imposition of a
site restriction. A filing window for
Channels 259A and 259C1 will not be
opened at this time. Instead, the issue of
opening a filing window for these
channels will be addressed by the
Commission in a subsequent Order.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:



Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/Rules and Regulations

34991

47 CFR PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Saratoga, Channel 259A and
Channel 259C1 at Green River.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13699 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1108; MM Docket Nos. 99-140, 99—
146; RM-9490, RM-9723, RM—-9724, RM—
9725]

Radio Broadcasting Services; North
Tunica and Friars Point, Mississippi,
Kennett, Missouri, Munford,

Tennessee, and Marianna, Arkansas

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Allocations Branch
combines two proceedings, MM Docket
Nos. 99-140 and 99-146. This
document reallots Channel 255C from
Kennett, Missouri to Munford,
Tennessee, as the community’s first
local aural transmission service as
requested by Legend Broadcasting in a
counterproposal in MM Docket No. 99—
140. It also allots Channel 254A at Friars
Point, Mississippi, requested in separate
counterproposals filed by Legend and
Delta Radio Inc. in MM Docket No. 99—
146. It also grants Fred Flinn’s request
to dismiss his petition for rulemaking
for the allotment of Channel 254A at
North Tunica, Mississippi in MM
Docket No. 99-146. Pursuant to
agreements between Legend
Broadcasting and Ken Reynolds d/b/a
Bear Creek Radio, and Olvie Sisk, this
document dismisses Bear Creek Radio’s
counterproposal filed in MM Docket No.
99-140 requesting the allotment of
Channel 254A at Marianna, Arkansas
and Olvie Sisk’s comments in MM
Docket No. 99-146 in support of the
allotment of Channel 254A at North
Tunica, Mississippi. See Supplementary
Information.

DATES: Effective July 3, 2000.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket Nos. 99-140 and
99-146, adopted May 10, 2000, and
released May 19, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 445 12th
Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Channel 255C can be reallotted to
Munford, Tennessee, at coordinates 35—
46-53 and 89-36—46, at a site 41.2
kilometers (25.6 miles) northeast of the
community, and Channel 254A can be
allotted to Friars Point, Mississippi, at
coordinates 34—-24-09 and 90-38-51 at
a site 4.2 kilometers (2.6 miles) north of
the community, in compliance with the
Commission’s minimum distance
separation requirements, with respect to
domestic allotments. A filing window
for Channels 254A at Friars Point will
not be opened at this time. Instead, the
issue of opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

47 CFR PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi is
amended by adding Friars Point,
Channel 254A.

3. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 255C at Kennett.

4. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by adding Munford, Channel
255C.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13700 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000211039-0039-01; I.D.
052600B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Shallow-Water
Species Fishery by Vessels Using
Trawl! Gear in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for species that comprise the
shallow-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA), except for vessels fishing for
pollock using pelagic trawl gear in those
portions of the GOA open to directed
fishing for pollock. This action is
necessary because the second seasonal
apportionment of the 2000 halibut
bycatch allowance specified for the
trawl shallow-water species fishery in
the GOA has been caught.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 28, 2000, until 1200
hrs, A.Lt., July 4, 2000.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The Pacific halibut bycatch allowance
for the GOA trawl shallow-water species
fishery, which is defined at
§679.21(d)(3)(iii)(A), was established by
the Final 2000 Harvest Specifications
for Groundfish for the GOA (65 FR 8298,
February 18, 2000) for the second
season, the period April 1, 2000,
through July 3, 2000, as 100 metric tons.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMFS, has determined that the second
seasonal apportionment of the 2000
Pacific halibut bycatch allowance
specified for the trawl shallow-water
species fishery in the GOA has been
caught. Consequently, NMFS is
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prohibiting directed fishing for species
included in the shallow-water species
fishery by vessels using trawl gear in the
GOA, except for vessels fishing for
pollock using pelagic trawl gear in those
portions of the GOA open to directed
fishing for pollock. The species and
species groups that comprise the
shallow-water species fishery are:
pollock, Pacific cod, shallow-water
flatfish, flathead sole, Atka mackerel,
and “‘other species.”

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately in order to
prevent overharvesting the second
seasonal apportionment of the 2000
Pacific halibut bycatch allowance
specified for the trawl shallow-water
species fishery in the GOA. A delay in
the effective date is impracticable and
contrary to the public interest. The fleet
has already taken the second seasonal
bycatch allowance of Pacific halibut.
NMEFS finds for good cause that the
implementation of this action can not be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is hereby waived.

This action is required by §679.21
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 26, 2000.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-13684 Filed 5-26—-00; 2:35 pm]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000211040-0040-01; I.D.
052600C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea Subarea of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Greenland turbot in the
Bering Sea subarea of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2000 total
allowable catch (TAC) of Greenland
turbot in this area.
DATES: Effective 1200 hrs, Alaska local
time (A.1.t.), May 28, 2000, until 2400
hrs, A.l.t., December 31, 2000.
FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and CFR part 679.

The 2000 TAC of Greenland turbot in
the Bering Sea subarea was established
by Final 2000 Harvest Specifications of

Groundfish for the BSAI (65 FR 8282,
February 18, 2000) as 5,764 metric tons
(mt). See §679.20(c)(3)(iii).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the TAC for Greenland
turbot in the Bering Sea subarea will be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 4,564 mt, and is
setting aside the remaining 1,200 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Greenland turbot in
the Bering Sea subarea.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the 2000 TAC of
Greenland turbot for the Bering Sea
subarea of the BSAIL A delay in the
effective date is impracticable and
contrary to the public interest. Further
delay would only result in overharvest.
NMEFS finds for good cause that the
implementation of this action should
not be delayed for 30 days. Accordingly,
under 5 U.S.C. 553(d), a delay in the
effective date is hereby waived.

This action is required by § 679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 26, 2000
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-13683 Filed 5—26—00; 2:35 pm]
BILLING CODE 3510-22-F



34993

Proposed Rules

Federal Register
Vol. 65, No. 106

Thursday, June 1, 2000

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-184—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus

Industrie Model A300 B2 and B4 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Industrie Model A300 B2 and B4
series airplanes, that currently requires
inspection of the fuselage longitudinal
lap joints and circumferential joints,
and of the stringers and doublers for
bonding delamination and cracks; and
repairs, as necessary. This action would
require expansions of certain inspection
areas; revisions of certain inspection
thresholds or intervals; changes in
references to inspection methods; and
the addition of a modification to certain
longitudinal lap joints. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent
delamination and cracking of the
fuselage, which could result in rapid
decompression of the airplane.

DATES: Comments must be received by
July 3, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
184—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-184—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-184—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On March 27, 1985, the FAA issued
AD 85-07—-09, amendment 39-5033 (50
FR 13548, April 5, 1985), applicable to
certain Airbus Industrie Model A300 B2
and B4 series airplanes, to require
inspection of the fuselage longitudinal
lap joints and circumferential joints,
and of the stringers and doublers for
bonding delamination and cracks; and
repairs, as necessary. That action was
prompted by reports of bonding
delamination of these components. The
requirements of that AD are intended to
prevent rapid decompression of the
airplane.

Actions Since Issuance of Previous Rule

Since the issuance of AD 85-07-09,
the manufacturer has issued three
revised service bulletins that describe
expansions of certain inspection areas;
revisions of certain inspection
thresholds or intervals; and certain
changes in references to inspection
methods. The manufacturer also has
issued a service bulletin that describes
procedures for a modification to certain
longitudinal lap joints. The Direction
Generale de I’Aviation Civile (DGAC),
which is the airworthiness authority for
France, has advised that those revised or
additional actions are necessary in order
to adequately protect against bonding
delamination or bulging of the fuselage
longitudinal lap joints and
circumferential joints, or delamination
of fuselage stringers and doublers.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A300-53-148, Revision 11, dated
September 8, 1998, which describes
procedures for inspection of certain
fuselage bonded lap joints and
circumferential joints to detect bonding
delamination; and repair, if necessary.

Airbus also has issued Service
Bulletin A300-53—-178, Revision 10,
dated September 8, 1998, which
describes procedures for inspection of
certain fuselage bonded lap joints and
circumferential joints to detect
corrosion and cracks; and repair, if
necessary.

Airbus also has issued Service
Bulletin A300-53-149, Revision 14,
dated September 8, 1998, which
describes procedures for inspection of
bonded stringers and doublers to detect
debonding; and repair, if necessary.
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The DGAC classified these service
bulletins as mandatory and issued
French airworthiness directive 1984—
140-064(B) R3, dated October 6, 1999,
in order to assure the continued
airworthiness of these airplanes in
France.

Airbus also has issued Service
Bulletin A300-53-0209, Revision 10,
dated July 5, 1999, which describes
procedures for the modification of
bonded longitudinal lap joints. The
modification involves the installation of
doublers on longitudinal lap joints at
stringers 29 and 35 in section 18. This
modification is intended to eliminate
the need for bonded lap joint
inspections for stringers 29 and 35 in
section 18, as specified in Airbus
Service Bulletin A300-53-148, Revision
11. The DGAC classified Service
Bulletin A300-53—-0209 as mandatory
and issued French airworthiness
directive 97—-371-235(B), dated
December 3, 1997, in order to assure the
continued airworthiness of these
airplanes in France.

Accomplishment of the actions
specified in the service bulletins
described in this section is intended to
adequately address the identified unsafe
condition.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAG, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 85-07—-09 to require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.
Additionally, repetitive inspections are
required in paragraph (c) of AD 85-07—
09 (as indicated by paragraph (c)(2)), but
have been more clearly specified in this
proposed AD.

Differences Between Proposed Rule and
Service Information

Operators should note that, unlike
certain procedures described in the
service information, this proposed AD
would not permit further flight if
cracking or corrosion is detected in the
fuselage longitudinal lap joints or
circumferential joints, or in the bond of
the stringers and doublers. The FAA has
determined that, because of the safety
implications and consequences
associated with such cracking and
corrosion, any subject longitudinal lap
joint, circumferential joint, or bond of
the stringers and doublers that is found
to be cracked or corroded must be
repaired or modified prior to further
flight.

Cost Impact

There are approximately 20 airplanes
of U.S. registry that would be affected
by this proposed AD.

The inspection of the bonded
longitudinal lap joints and
circumferential joints to detect bonding
delamination that is currently required
by AD 85—-07-09, and retained in this
AD, takes approximately 146 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of these currently required actions on
U.S. operators is estimated to be
$175,200, or $8,760 per airplane, per
inspection cycle.

The inspection of the bonded
longitudinal lap joints and
circumferential joints in to detect
corrosion and cracking that is currently
required by AD 85-07-09, and retained
in this AD, takes approximately 72 work
hours per airplane to accomplish. Based
on these figures, the cost impact of these
currently required actions on U.S.
operators is estimated to be $86,400, or
$4,320 per airplane, per inspection
cycle.

The inspections of the bonded
stringers and doublers to detect
debonding that are currently required by
AD 85-07-09, and retained in this AD,
take approximately 129 work hours per
airplane to accomplish. Based on these
figures, the cost impact of these
currently required actions on U.S.
operators is estimated to be $154,800, or
$7,740 per airplane, per inspection
cycle.

The modification of the bonded
longitudinal lap joint that is proposed in
this AD action would take as much as
581 work hours (not including access
and close) per airplane to accomplish, at
an average labor rate of $60 per work
hour. Required parts would cost as
much as $16,148 per airplane,

depending on kits purchased. Based on
these figures, the cost impact of the
proposed modification on U.S. operators
is estimated to be as high as $1,020,160,
or $51,008 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-5033 (50 FR
13548, April 5, 1985), and by adding a
new airworthiness directive (AD), to
read as follows:
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Airbus Industrie: Docket 97-NM-184—-AD.
Supersedes AD 85-07—-09, Amendment
39-5033.

Applicability: Model A300 B2 and B4
series airplanes, manufacturer serial numbers
003 through 156 inclusive, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent rapid decompression of the
airplane due to bonding delamination and
cracking of the fuselage, accomplish the
following:

Restatement of Requirements of AD 85-07—
09

Delamination Inspections of Longitudinal
Lap and Circumferential Joints

(a) Except as required by paragraph (d) of
this AD: Prior to the threshold limits
specified in Table 1 of Airbus Service
Bulletin A300-53-148, Revision 6, dated
October 10, 1984, or within 6 months after
May 13, 1985 (the effective date of AD 85—
07-09), whichever occurs later, inspect the
fuselage longitudinal lap joints and
circumferential joints for bonding
delamination, in accordance with the service
bulletin.

(1) If no delamination is detected, repeat
these inspections in accordance with the
schedule shown in Table 1 of the service
bulletin.

(2) If delamination is detected during any
inspection, prior to further flight, perform the
actions indicated in Figure 3, “Follow-up
Action,” of the service bulletin.

Corrosion and Crack Inspections of
Longitudinal Lap and Circumferential Joints
(b) Except as required by paragraph (d) of
this AD: Prior to the threshold limits
specified in Figure 1, “Inspection Program,”
of Airbus Service Bulletin A300-53-178,
Revision 4, dated October 10, 1984, or within
6 months after May 13, 1985, whichever
occurs later, visually inspect for corrosion
and cracks, and repair if necessary, the
bonded longitudinal lap joints and
circumferential joints specified in Figure 1 of
the service bulletin, in accordance with the
service bulletin. Repeat the inspections
thereafter in accordance with the schedule
shown in Figure 1 of the service bulletin.

Delamination Inspections of Stringers and
Doublers

(c) Except as required by paragraph (d) of
this AD: Prior to the threshold limits

specified in Figure 1, “Inspection
Frequency,” of Airbus Service Bulletin
A300-53-149, Revision 6, dated October 10,
1984, or within 6 months after May 13, 1985,
whichever occurs later, inspect for
debonding, and repair, if necessary, bonded
stringers and bonded doublers in the area
between frame 1 and frame 18 and between
frame 40 and frame 80 on all airplanes up to
and including serial number 156, and in the
area between frame 18 and frame 40 on all
airplanes up to and including serial number
104. Repeat the inspections thereafter at
intervals specified in Figure 1 of the service
bulletin, except for repaired areas. The
inspections of stringers are divided into three
areas, as indicated in Figure 2 of the service
bulletin, with the following options:

(1) Inspection in Area 1 is not required if
Modification No. 2904, described in Airbus
Service Bulletin A300-53—-146, dated
November 28, 1980, has been incorporated.

(2) Preventive riveting of stringers located
in Area 2 in accordance with Airbus Service
Bulletin A300-53-197, dated October 10,
1984, allows for an extension of the interval
of subsequent repetitive inspections to the
interval required for Area 3.

New Requirements of This AD

Later Service Bulletin Revisions

(d) After the effective date of this new AD,
only the following service bulletin revisions
shall be used for compliance thresholds and
intervals and for accomplishment
instructions for the actions required by this
AD, as specified in paragraphs (d)(1), (d)(2),
and (d)(3) of this AD. For any airplane that,
as of the effective date of this AD, has
exceeded a revised threshold or interval for
any specified action, accomplish that action
within 6 months after the effective date of
this AD.

(1) Airbus Service Bulletin A300-53-148,
Revision 11, dated September 8, 1998, shall
be used for the requirements of paragraph (a)
of this AD. For corrective actions and follow-
on inspections, Figure 5, “Follow-up
Action,” of the service bulletin shall be used.

(2) Airbus Service Bulletin A300-53-178,
Revision 10, dated September 8, 1998, shall
be used for the requirements of paragraph (b)
of this AD. For inspection thresholds and
intervals, Paragraph C., “Description,” of the
service bulletin shall be used.

(3) Airbus Service Bulletin A300-53—-149,
Revision 14, including Appendix 01, dated
September 8, 1998, shall be used for the
requirements of paragraph (c) of this AD. For
inspection thresholds and intervals, Figure 1,
Sheet 1, “Inspection Frequency,” of the
service bulletin shall be used.

Modification of Lap Joints (Partial
Terminating Action)

(e) Within 60 months after the effective
date of this AD, modify the bonded
longitudinal lap joints in accordance with
Airbus Service Bulletin A300-53—-0209,
Revision 10, dated July 5, 1999.
Accomplishment of the modification
terminates the repetitive inspections required
by paragraph (a) of this AD for stringers 29
and 35 in section 18 only.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directives 97—-371—
235(B), dated December 3, 1997, and 1984—
140-064(B)R3, dated October 6, 1999.

Issued in Renton, Washington, on May 25,
2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-13695 Filed 5-31-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 930
[Docket No. 990723202-9202—-01]

RIN 0648—AM88

Coastal Zone Management Act Federal
Consistency Regulations

AGENCY: Office of Ocean and Coastal
Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: On April 14, 2000, the
National Oceanic and Atmospheric
Administration (NOAA) proposed to
revise the federal consistency
regulations. The comment period
expired on May 30, 2000. This
document reopens the public comment
period on the proposed rule until June
15, 2000.
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DATES: Comments on the proposed rule
will be considered if mailed on or before
June 15, 2000.

ADDRESSES: All comments concerning
these proposed regulations should be
mailed to Joseph A. Uravitch, Chief,
Coastal Programs Division, Office of
Ocean and Coastal Resource
Management (N/ORM3), 1305 East-West
Highway, 11th Floor, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
David W. Kaiser, Federal Consistency
Coordinator, Office of Ocean and
Coastal Resource Management (N/
ORM3), 1305 East-West Highway, 11th
Floor, Silver Spring, MD 20910,
Telephone: 301-713-3098, extension
144.

SUPPLEMENTARY INFORMATION: On ApI‘il
14, 2000, the National Oceanic and
Atmospheric Administration (NOA)
proposed to revise the federal
consistency regulations, 65 FR 20270,
April 14, 2000. The time for public
comment expired on May 30, 2000.
Prior to the expiration of the comment
period, OCRM received several requests
to extend the time for public comment
on the proposed rule. OCRM has
decided to extend the original 45 day
comment period to 60 days. Because the
comment period has already expired,
this document reopens the public
comment period. The time for the
public to submit comments now ends
on June 15, 2000.

Dated: May 26, 2000.
John Oliver,

Director, Management and Budget Office,
National Ocean Service.

[FR Doc. 00-13685 Filed 5—-31—-00; 8:45 am]
BILLING CODE 3510-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 434
[FRL-6707-5]

Coal Mining Point Source Category;
Amendments to Effluent Limitations
Guidelines and New Source
Performance Standards; Notice of
Public Meetings

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; notice of public
meetings.

SUMMARY: On April 11, 2000, EPA
proposed amendments to the effluent
limitations guidelines and new source
performance standards for the Coal
Mining Point Source Category (65 FR
19440). The comment period on this
proposal will close on July 10, 2000.

EPA will conduct public meetings at six
locations during the comment period.
EPA is inviting all interested members
of the public to attend these meetings
and to present comments. No meeting
materials will be distributed in advance.
DATES: EPA will conduct three public
meetings in June regarding the proposed
regulations for the Coal Remining
Subcategory and three additional
meetings, also in June, for the Western
Alkaline Subcategory. The dates and
locations are listed below in the
Supplementary Information section.

FOR FURTHER INFORMATION CONTACT: John
Tinger at (202) 260—-4992 or by e-mail at
“Tinger.John@epa.gov.” The Federal
Register notice of proposed rulemaking,
fact sheet, and support documents can
be obtained from http://www.epa.gov/
OST/guide.

SUPPLEMENTARY INFORMATION:

Public meetings regarding proposal of
effluent limitations and standards for
the Coal Remining Subcategory will be
held at the following times and
locations:

June 13, 2000, starting at 6:00 pm at
the West Virginia Division of
Environmental Protection, Office of
Mining and Reclamation, Training

Room, 10 McJunkin Rd., Nitro, WV.
June 14, 2000, starting at 6:00 pm at

the Kentucky Department for Surface
Mining Reclamation and Enforcement,
Training Room, 2 Hudson Hollow Rd.,

Frankfort, KY.

June 15, 2000, starting at 6:00 pm at
the Muskingum Valley Conference
Center, Holiday Inn, 4645 East Pike,
Zanesville, OH.

Public meetings regarding proposal of
effluent limitations and standards for
the Western Alkaline Coal Mining
Subcategory will be held at the

following times and locations:
June 22, 2000, starting at 1:00 pm at

the Institute for Tribal Environmental
Professionals at Northern Arizona
University, University Union Building
30, Havasupai Conference Room, Knoles
Drive, Flagstaff, AZ.

June 28, 2000, starting at 9:00 am at
the U.S. Department of the Interior,
Office of Surface Mining Reclamation
and Enforcement, 1999 Broadway,

Room 3340, Denver, CO.
June 29, 2000, starting at 1:00 pm at

the Best Western Tower West Lodge,

109 North US 14, Gillette, WY.
These meetings will not be recorded

by a reporter or transcribed for inclusion
in the public record. Comments and
speakers are invited at the meetings, but
comments to be included in the record
must either be submitted in writing at
the meetings, or submitted in writing in
accordance with the instructions in the
notice of proposed rulemaking (65 FR
19440).

Dated: May 22, 2000.
Geoffrey H. Grubbs,
Director, Office of Science and Technology.
[FR Doc. 00-13561 Filed 5-31-00; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1079; MM Docket No. 00~79, RM—
9802]

Radio Broadcasting Services; Jackson
and Salyersville, KY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition jointly filed by
Intermountain Broadcasting Company
and Wallingford Broadcasting Company,
Inc., requesting the substitution of
Channel 247C2 for Channel 293A at
Jackson, Kentucky, and the modification
of Station WKSN(FM)’s license
accordingly; and the substitution of
Channel 293C3 for Channel 247C3 at
Salyersville, Kentucky, and the
modification of Station WRLV-FM’s
construction permit accordingly.
Channel 247C2 can be allotted at
Jackson in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 13.1 kilometers (8.2 miles)
north at Station WJSN(FM)’s requested
site. The coordinates for Channel 247C2
at Jackson are 37—40-19 North Latitude
and 83-24-21 West Longitude.
Additionally, Channel 293C3 can be
allotted to Salyersville without the
imposition of a site restriction at Station
WRLV-FM’s requested site. The
coordinates for Channel 293C3 at
Salyersville are 37-49-05 North
Latitude and 83-17—-01 West Longitude.

DATES: Comments must be filed on or
before July 7, 2000, reply comments on
or before July 24, 2000.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John F. Garziglia, Esq.,
Pepper & Corazzini, L.L.P., 1776 K
Street, NW, Suite 200, Washington, DC
20006 (Counsel for Intermountain
Broadcasting Company); and Mark N.
Lipp, Esq., Shook, Hardy & Bacon,
L.L.P., 600 14th Street, NW, Suite 800,
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Washington, DC 20005 (Counsel for
Wallingford Broadcasting Company,
Inc.).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
00-79, adopted May 10, 2000, and
released May 16, 2000. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DG 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13599 Filed 5—-31-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1111, MM Docket No. 00-82, RM—
9841; MM Docket No. 00-83, RM-9842; MM
Docket No. 00-84, RM-9855; MM Docket No.
00-85, RM-9868; MM Docket No. 00-86, RM—
9869; MM Docket No. 00-87, RM-9870; MM
Docket No. 00-88, RM—9871; MM Docket No.
00-89, RM—9872]

Radio Broadcasting Services; McCook,
NE; Butte Falls, OR; Jacksonville, GA;

Las Vegas, NM; Vale, OR; Brightwood,

OR,; Dillsboro, NC; Waynesboro, GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on eight petitions for rule
making requesting FM channel
allotments at McCook, NE, Butte Falls,
OR, Jacksonville, GA, Las Vegas, NM,
Vale, OR, Brightwood, OR, Dillsboro,
NC, and Waynesboro, GA.

DATES: Comments must be filed on or
before July 10, 2000, and reply
comments on or before July 25, 2000.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW, Room
TW-A325, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: David M. Stout,
Managing Member, McCook Radio
Group, LLC, 1811 West “O” Street,
McCook, NE 69001 (Petitioner in RM—
9841); James S. Bumpous, Partner, Butte
Falls Radio, 13915 Lakeview Drive,
Austin, TX 78732 (Petitioner in RM—
9849); Clyde and Connie Lee Scott,d/b/
a EME Communications, 293 JC
Saunders Road, Moultrie, GA 31768
(Petitioner in RM—9855); Sangre de
Christo Broadcasting Co., Inc., c/o
Ernest T. Sanchez, 2000 L Street, NW,
Suite 200, Washington, DC 20036
(Counsel to petitioner in RM—9868);
Robin B. Thomas, President, New West
Broadcasting, 1001 Weatherby Drive,
Cheyenne, WY 82007 (Petitioner in RM—
9869); Muddy Broadcasting Company,
¢/o Dawn M. Sciarrino, Clifford M.
Harrington and Paul A. Cicelski, Shaw
Pittman, 2300 N Street, NW,
Washington, DC 20037 (Counsel to
petitioner in RM—9870); Sutton
Radiocasting Corporation, c/o John F.
Garziglia, Patricia M. Chuh, Pepper &
Corazzini, LLP, 1776 K Street, NW,
Suite 200, Washington, DC 20006—2334
(Counsel to petitioner in RM-9871); C.
Michael Adkins, SSR Communications
Incorporated, 5116 Wesleyan Circle,
Macon, GA 31210 (Petitioner in RM—
9872).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket Nos.
00-82, 00-83, 00-84, 00-85, 00-86, 00—
87, 0088, and 00—89, adopted May 10,
2000, and released May 19, 2000. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW, Washington, DC. The complete text
of this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,

Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

Channel 280C2 can be allotted to
McCook, NE, without the imposition of
a site restriction, at coordinates 40—12—
18 NL; 100-37-36 WL. Channel 255A
can be allotted to Butte Falls, OR, with
a site restriction of 1.9 kilometers (1.2
miles) northwest, at coordinates 42—33—
05 NL; 122—-35-18 WL, to avoid a short-
spacing to Station KAGO-FM, Channel
258C1, Klamath Falls, OR. Channel
272A can be allotted to Jacksonville,
GA, with a site restriction of 13.5
kilometers (8.4 miles) northwest, at
coordinates 31-51-54 NL; 83—06—-16
WL, to avoid a short-spacing to Stations
WZAT, Channel 271C, Savannah, GA,
WBGA, Channel 273C1, Waycross, GA,
and WYSC, Channel 274A, McRae, GA.
Channel 224A can be assigned to Las
Vegas, NM, without the imposition of a
site restriction, at coordinates 35—36—00
NL; 105—-13-00 WL. Channel 288C can
be allotted to Vale, OR, with a site
restriction of 9.6 kilometers (6.0 miles)
west, at coordinates 44—00-06 NL; 117—
21-32 WL, to avoid a short-spacing to
Stations KJOT, Channel 286C, Boise, ID,
and KCIX, Channel 290C, Garden City,
ID. Channel 251C3 can be allotted to
Brightwood, OR, with a site restriction
of 20.6 kilometers (12.8 miles)
southeast, at coordinates 45—17-20 NL;
121-47-04 WL, to avoid a short-spacing
to Station KUPL-FM, Channel 254C1,
Portland, OR. Channel 237A can be
allotted to Dillsboro, NC, with a site
restriction of 10.7 kilometers (6.6 miles)
southeast, at coordinates 35—18—-21 NL;
83-09-50 WL, to avoid a short-spacing
to Stations WIKQ, Channel 235C,
Greeneville, TN, and WYFC, Channel
237A, Clinton, TN. Channel 225A can
be allotted to Waynesboro, GA, with a
site restriction of 2.0 kilometers (1.3
miles) northeast, at coordinates 33—06—
23 NL; 82—-00-14 WL, to avoid a short-
spacing to Stations WKKZ, Channel
224C2, Dublin, GA, and WEAS-FM,
Channel 226C1, Savannah, GA.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.
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Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13598 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-1110; MM Docket No. 00-28;
RM-9796]

Radio Broadcasting Services;
Christine, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: This document dismisses a
proposal filed by Christine Radio
Broadcasting Company requesting the
allotment of Channel 245A at Christine,
Texas, as the community’s first local
service. See 65 FR 11537, March 3,
2000. As stated in the Notice, a showing
of continuing interest is required before
a channel will be allotted. Since there
has been no interest expressed for the
allotment of a channel at Christine, the
Report and Order dismisses the
proposal.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 00-28,
adopted May 10, 2000, and released
May 19, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW,
Washington, DC 20036, (202) 857—3800,
facsimile (202) 857—3805.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13597 Filed 5-31-00; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-1109; MM Docket No. 99-115; RM—
9378]

Radio Broadcasting Services; Clio and
Tuscola, Ml

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; denial.

SUMMARY: The Notice in this proceeding
proposed the reallotment of Channel
268A from Tuscola, Michigan, to Clio,
Michigan, and modification of the
license for Station WWBN accordingly.
The Notice was issued in response to a
petition filed by Faircom Flint Inc. See
64 FR 18569, 1999. Based on the
information submitted, it has been
determined that the reallotment from
Tuscola to Clio does not provide a
public interest benefit of enough
significance to outweigh the loss of a
transmission service to Tuscola or offset
the disruption of an existing service.
Therefore, the proposed reallotment
from Tuscola to Clio has been denied.
With this action, this docketed
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-115,
adopted May 10, 2000, and released
May 19, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW,
Washington, DC 20036, (202) 857—3800,
facsimile (202) 857—-3805.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-13596 Filed 5—31-00; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 575

[Docket No. NHTSA—-2000-6859]

RIN 2127-AC64

Consumer Information Regulations;

Federal Motor Vehicle Safety
Standards; Rollover Prevention

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Request for comments.

SUMMARY: The agency believes that
consumer information on the rollover
risk of passenger cars and light
multipurpose passenger vehicles and
trucks would reduce the number of
injuries and fatalities from rollover
crashes. This information would enable
prospective purchasers to make choices
about new vehicles based on differences
in rollover risk and serve as a market
incentive to manufacturers in striving to
design their vehicles with greater
rollover resistance. The consumer
information program would also inform
drivers who choose vehicles with less
rollover resistance that their risk of
harm can be greatly reduced with seat
belt use to avoid ejection.

The agency has tentatively decided
that the Static Stability Factor should be
used to indicate overall rollover risk in
single-vehicle crashes. This document
seeks comment on whether the
information should be presented as part
of NHTSA’s New Car Assessment
Program (NCAP), which provides
consumer information concerning
frontal and side impact protection.
DATES: Comment Date: Comments must
be received by July 31, 2000.
ADDRESSES: All comments should refer
to Docket No. NHTSA—-2000-6859 and
be submitted to: Docket Management,
Room PL—401, 400 Seventh Street, SW,
Washington, DC 20590. Docket hours
are from 10 am to 5 pm Monday through
Friday.

For public comments and other
information related to previous notices
on this subject, please refer to Docket
No. 91-68; Notice 3, NHTSA Docket,
Room 5111, 400 Seventh Street, SW,
Washington, DC 20590. NHTSA Docket
hours are from 9:30 am to 4 pm Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Gayle Dalrymple, NPS-23, Office of
Safety Performance Standards, National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington,
DC 20590. Ms. Dalrymple can be
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reached by phone at (202) 366-5559 or
by facsimile at (202) 366—4329.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
1I. Background
III. Rulemaking History
IV. Recent Research on Maneuver-induced
Rollover Crashes
A. Why Study Untripped Rollovers?
B. Estimate of the Annual National
Incidence of On-Road, Untripped
Rollover Crashes
C. Dynamic Test Program
. Preliminary Steps
NASS Case Studies
. ODI Complaints
. Survey of Available Test Procedures
Track Testing—Phase Ia
Track Testing—Phase Ib
Track Testing—Phase II
. Test Vehicle Selection
Results
. Plans for Continuing Dynamic Test
Research
D. How Do Dynamic Rollover Test Results
Compare With Metrics?
V. Why Choose SSF?
A. Description of Metrics
B. Tripped and Untripped Rollover
C. Correlation and Causation
D. Simplicity and Measurability
E. Unintended Consequences
VI. Why Not a Standard?
VII. Consumer Information Presentation
A. How Consumers Want to See
Information Displayed
B. Converting SSF Measurements to Star
Ratings
VIIL Rollover Information Dissemination
through NCAP
A. Why NCAP Rather than Vehicle
Labeling?
B. Addition of Rollover Resistance Stars to
NCAP
IX. Rulemaking Analyses and Notices
X. Submission of Comments
Appendix

QTR RWLND TR e

I. Executive Summary

This notice requests comment from
the public on NHTSA'’s intent to include
a vehicle measure of rollover resistance,
its Static Stability Factor, as an addition
to the 2001 New Car Assessment
Program (NCAP).

According to the 1997 Fatality
Analysis Reporting System (FARS),
9,529 people were killed as occupants
in light vehicle rollovers. FARS shows
that 53 percent of light vehicle occupant
fatalities in single-vehicle crashes
involved rollover. The proportion
differs greatly by vehicle type: 45
percent of car occupant fatalities in
single-vehicle crashes involved rollover,
compared to 60 percent for pickup
trucks, 65 percent for vans, and 79
percent for sport utility vehicles (SUVs).
The 1995-1997 National Automotive
Sampling System (NASS) estimates that
228,000 light vehicles were towed from
a rollover crash each year (on average),

and that 25,000 occupants of these
vehicles were seriously injured.

The action described by this notice
follows a decision by the agency in 1994
(59 CFR 33254) to terminate rulemaking
on a minimum standard for rollover
resistance and to propose a consumer
information approach instead. We have
decided to pursue consumer
information, through NCAP, to enable
consumers to make informed choices
about the tradeoffs in vehicle attributes,
such as high ground clearance, and
rollover resistance. NCAP provides
practical advantages over the mandatory
consumer information regulation
proposed in 1994:

» Implementation would be faster. The
program would be able to start almost
immediately, so consumers would have the
information sooner.

* NHTSA retains control of vehicle
measurement so the consumer will know
exactly which vehicle model/equipment
combination was tested.

« It takes advantage of the existing NCAP
organization within NHTSA equipped to
perform vehicle tests and disseminate
consumer information and avoids the need
for a compliance function within NHTSA to
collect and process manufacturers’ test
reports and provide to manufacturers the
vehicle ranges required on the labels.

The agency believes that consumer
information on the rollover risk of
passenger cars and light multipurpose
passenger vehicles and trucks, based on
the vehicle’s Static Stability Factor,
would reduce the number of injuries
and fatalities from rollover crashes. This
information would enable prospective
purchasers to make choices about new
vehicles based on differences in rollover
risk and serve as a market incentive to
manufacturers in striving to design their
vehicles with greater rollover resistance.

It would inform drivers of the general
difference in rollover resistance between
light trucks and cars and among
vehicles within the various classes.
Consumers who need, or desire, a
particularly large cargo space, high
ground clearance, or narrow track
width, would not be denied the chance
to purchase such vehicles. However,
consumers who choose vehicles with
relatively low rollover resistance could
do so with knowledge of that fact,
something that is not very likely today.
The consumer information program
would also inform drivers who choose
vehicles with less rollover resistance
that their risk of harm can be greatly
reduced with seat belt use to avoid
ejection.

In 1994, the agency proposed a
vehicle labeling requirement for rollover
information, but we believe that
including rollover information in the

NCAP program instead may be
preferable. The labeling of vehicles with
one safety attribute to the exclusion of
others may be misleading. A 1996 study
by the National Academy of Sciences
(NAS) recommended the development
of an overall measure of vehicle safety.
Until that goal can be met, the
presentation of our proposed measure of
rollover risk, in the context of our
established measures of frontal and side
impact crashworthiness in NCAP,
would go a long way toward addressing
NAS’s concern for presenting overall
vehicle safety.

II. Background

Rollover crashes are complex events
that reflect the interaction of driver,
road, vehicle, and environmental
factors. We can describe the relationship
between these factors and the risk of
rollover using information from the
agency’s crash data programs. We limit
our discussion here to light vehicles,
which are defined as the combination of
(1) passenger cars and (2) multipurpose
passenger vehicles and trucks under
4,536 kilograms (10,000 pounds) gross
vehicle weight rating (collectively,
“light trucks”).?

According to the 1997 Fatality
Analysis Reporting System (FARS),
9,529 people were killed as occupants
in light vehicle rollovers, including
7,697 killed in single-vehicle rollovers.
Eighty percent of the people who died
in single-vehicle rollovers were not
using a safety belt, and 63 percent were
ejected from the vehicle (including 52
percent who were completely ejected).
FARS shows that 53 percent of light
vehicle occupant fatalities in single-
vehicle crashes involved rollover. The
proportion differs greatly by vehicle
type: 45 percent of car occupant
fatalities in single-vehicle crashes
involved rollover, compared to 60
percent for pickup trucks, 65 percent for
vans, and 79 percent for sport utility
vehicles (SUVs).

The 1995-1997 National Automotive
Sampling System (NASS) estimates that
228,000 light vehicles were towed from
a rollover crash each year (on average),
and that 25,000 occupants of these
vehicles were seriously injured (defined
as an Abbreviated Injury Scale rating of
at least 3).2 This includes 186,000
single-vehicle tow-away rollovers with
17,000 serious injuries. Seventy-six
percent of those people who suffered a
serious injury in single-vehicle tow-
away rollovers were not using a safety

1Light trucks include vans, minivans, SUVs, and
pickup trucks under 4,536 kilograms (10,000
pounds) GVWR.

2 A broken hip is an example of an AIS 3 injury.
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belt, and 56 percent were ejected
(including 48 percent who were
completely ejected). Estimates from
NASS are that 82 percent of tow-away
rollovers occurred in single-vehicle
crashes, and 85 percent (159,000) of the
single-vehicle rollover crashes occurred
off the roadway.

The 1995-1997 General Estimates
System (GES) data produce estimates
that 240,000 light vehicles rolled over
each year (on average) in police-
reported crashes, and that 55,000
occupants in rollover crashes received
injuries rated as K or A on the police
injury scale. (The police KABCO scale
calls these injuries ‘““incapacitating,” but
their actual severity depends on local
practice. “Incapacitating” injury may
mean that the injury was visible to the
reporting officer or that the officer
called for medical assistance.) This
includes 207,000 single-vehicle
rollovers with 45,000 K or A injuries.
Fifty-two percent of those with K or A
injury in single-vehicle rollovers were
not using a safety belt, and 18 percent
were ejected from the vehicle (including
16 percent who were completely
ejected). Estimates from GES are that 16
percent of light vehicles in police-
reported single-vehicle crashes rolled
over. The estimated risk of rollover
differs by vehicle type: 13 percent of
cars and 14 percent of vans in police-
reported single-vehicle crashes rolled
over, compared to 24 percent of pickup
trucks and 30 percent of SUVs.

III. Rulemaking History

In 1973 NHTSA issued an Advance
Notice of Proposed Rulemaking
(ANPRM) on resistance to rollover (38
FR 9598; April 18, 1973). The agency
was considering a safety standard
“* * * that would specify minimum
performance requirements for the
resistance of vehicles to rollover in
simulations of extreme driving
conditions encountered in attempting to
avoid accidents.”” Research projects
were undertaken to investigate handling
and stability of different types of
vehicles in severe steering maneuvers
associated with untripped rollovers. The
relevant conclusions of the research
were that “vehicle rollover response is
dominated by the vehicle’s rigid body
geometry (with dynamic contributions
from suspension effects),” and that
“untripped rollover, even on high skid-
resistance surfaces, is difficult to predict
and accomplish.” The research
recommended computer simulation of
dynamic testing as a more repeatable
alternative to full-scale track testing.
Further work on untripped rollover was
discontinued in the late 70’s.

In September 1986, Congressman
Timothy Wirth petitioned NHTSA to
establish a safety standard for rollover
resistance by setting a minimum
allowable Static Stability Factor (SSF) of
1.2. The agency denied the petition in
December of 1987 (52 FR 49033,
December 29, 1987) stating that “* * *
while a vehicle’s stability factor can
reasonably predict whether a vehicle
which is already involved in a single-
vehicle accident will roll over, it does
not accurately determine its likelihood
of becoming involved in an accident
that includes rollover.” An SSF of 1.2
“* * * would neither adequately
encompass the causes of vehicle
rollover nor satisfactorily ameliorate the
problem.” In order to consider a
minimum standard, the agency believed
it was necessary to understand vehicle
characteristics making a single-vehicle
crash more likely as well as those
predictive of the rollover outcome of a
single-vehicle crash.

In June 1988 the Consumers Union
(CU) petitioned NHTSA to establish a
safety standard to protect occupants
against “‘unreasonable risk of rollover.”
CU did not suggest a specific remedy.
The agency granted the petition in
September 1988. From 1988-1993
NHTSA undertook the most
comprehensive vehicle and data
analysis in its history, studying over
100,000 single-vehicle rollover crashes.
This study eventually focused on two
vehicle static measurements which
seemed promising: Tilt Table Angle and
Critical Sliding Velocity. Tilt Table
Angle is the angle at which a vehicle
will begin to tip off a gradually tilted
platform. Critical Sliding Velocity is the
minimum velocity needed to trip a
vehicle which is sliding sideways. Both
of these measurements address the
situation in which a vehicle encounters
something that trips it into a rollover,
such as a curb, soft dirt, or its own tire
rim digging into the pavement.

The NHTSA Authorization Act of
1991 (the Act) (part of the Intermodal
Surface Transportation Efficiency Act)
required the agency to address several
vehicle safety subjects through
rulemaking. One of the safety subjects
was protection against unreasonable risk
of rollovers of passenger cars and light
trucks. The Act required that NHTSA
publish, no later than May 31, 1992, an
ANPRM or a notice of proposed
rulemaking (NPRM) on this subject. The
Act also required the agency to
complete a rulemaking action on
rollover within 26 months of publishing
the ANPRM. The Act explained that this
rulemaking would be considered
completed when NHTSA either
published a final rule or decided and

announced that it would not promulgate
arule.

On January 3, 1992 NHTSA fulfilled
the first mandate of the Act by
publishing an ANPRM (57 FR 242). In
the ANPRM the agency stated that it
was considering various regulatory
actions to reduce the frequency of
vehicle rollovers and/or the number and
severity of injuries resulting from
vehicle rollovers. The agency requested
comments on potential regulatory
actions in the areas of: improved
stability, improved crashworthiness,
and consumer information. NHTSA said
that it might issue a rule or rules in any
one of these three categories, or in any
combination of them.

The ANPRM discussed the agency’s
statistical analyses of the interaction of
driver characteristics, vehicle stability
metrics, roadway and environmental
conditions. The notice described the
following vehicle stability metrics as
having a potentially significant role in
vehicle rollover: center of gravity height;
static stability factor; tilt table ratio; side
pull ratio; wheelbase; critical sliding
velocity; rollover prevention metric;
braking stability metric; and percent of
total vehicle weight on the rear axle. A
vehicle stability metric is a measured
vehicle parameter thought to be related
to the vehicle’s likelihood of rollover
involvement. To supplement the
ANPRM, a Technical Assessment Paper
that discussed testing activities, testing
results, crash data collection, and
analysis of the data was placed in the
docket on January 6, 1992 (NHTSA—
1996-1683—4). A description of the
individual metrics can be found in the
Technical Assessment Paper.

During the development of the
ANPRM and after receiving and
analyzing comments to the ANPRM, it
became obvious that no single type of
rulemaking could solve all, or even a
majority of, the problems associated
with rollover. This view was
strengthened by the agency’s review and
analysis of the comments on the
ANPRM. To emphasize this conclusion
and inform the public further about the
complicated nature of the light duty
vehicle rollover problem, the agency
released a document titled “Planning
Document for Rollover Prevention and
Injury Mitigation” at a Society of
Automotive Engineers (SAE) meeting on
rollover on September 23, 1992. The
Planning Document gave an overview of
the rollover problem and a list of
alternative actions that NHTSA was
examining to address the problem.
Activities described in that document
were: crash avoidance research on
vehicle measures for rollover resistance,
research on antilock brake effectiveness,
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rulemaking on upper interior padding to
prevent head injury, research into
improved roof crush resistance to
prevent head and spinal injury, research
on improved side window glazing and
door latches to prevent occupant
ejection, and consumer information to
alert people to the severity of rollover
crashes and the benefits of safety belt
use in this type of crash. The document
was placed in Docket No. 91-68; Notice
02, on the same day. NHTSA published
a notice in the Federal Register
announcing the availability of the
Planning Document and requesting
comment (September 29, 1992; 57 FR
44721).

In June 1994 NHTSA terminated
rulemaking to establish a minimum
standard, fulfilling the second mandate
of the Act, because it found (using
statistical simulation of crash outcome)
that increasing several vehicle rollover
metrics to a level higher than is
currently seen in most compact sport
utility vehicles would not appreciably
decrease crash fatalities and injuries in
rollovers (59 FR 33254). In the
termination notice NHTSA said, “The
agency believes that no single type of
rulemaking or other agency action could
solve all, or even a majority of, the
problems associated with rollover.
Accordingly, it is pursuing a broad
range of actions to address those
problems.” The notice discussed the
wide range of ongoing agency activities
to address the rollover problem and
referred to the Planning Document.

In the same June 1994 notice NHTSA
proposed to require manufacturers to
label their vehicles with information on
their rollover stability using either Tilt
Table Angle (TTA) or Critical Sliding
Velocity (CSV). However, in September
1994, in NHTSA'’s fiscal 1995
Appropriations Act, Congress stated that
NHTSA shall not issue any final rule on
vehicle rollover labeling until the
agency had reviewed a study by the
National Academy of Sciences (NAS) on
how to most effectively communicate
motor vehicle safety information to
consumers. The NAS study, “Shopping
for Safety—Providing Consumer
Automotive Safety Information,” was
released in March 1996 (TRB Special
Report 248). The NAS study
recommended that NHTSA expand the
scope of consumer information it
provides to the public. In the long term,
the study recommends the development
of one overall measure that combines
the relative importance of
crashworthiness and crash avoidance
features for a vehicle.

In May 1996 NHTSA issued the
“Status Report for Rollover Prevention
and Injury Mitigation” (NHTSA-1996—

1811-2). This document updated the
progress of the programs discussed in
the Planning Document and added the
description of a planned project:
development of a dynamic test for
rollover and control stability in light
vehicles.

On June 5, 1996, NHTSA reopened
the comment period on its proposed
labeling rule (61 FR 28560). In that
notice NHTSA noted that it was
reviewing the 1994 proposal in light of
the NAS study. On the same day
NHTSA published a notice denying a
July 1994 petition for reconsideration of
the termination of rulemaking on a
rollover standard from the Advocates for
Highway and Auto Safety and the
Insurance Institute for Highway Safety.
In the denial the agency noted that it
had reviewed and expanded its work on
the benefits and cost of a standard based
on static vehicle measurements and
found the same results: such a standard
would eliminate a very popular vehicle
type (compact sport utility vehicles) and
would not decrease appreciably injuries
and fatalities in rollover crashes.

In August 1996 NHTSA received a
petition from Consumers Union (CU)
asking the agency to develop a test of
vehicle emergency handling capability
and to provide test results on new
vehicles to the public as consumer
information. The type of rollover that
would be addressed by such a test is
known as on-road, untripped rollover,
or maneuver-induced rollover. This type
of rollover was believed to represent
approximately 10 percent of annual
rollovers. Since the May 1996 Status
Report, the agency had been planning to
start a program on dynamic stability
testing. Funding for this research was
received for fiscal year 1997, and
therefore the agency granted the CU
petition in May 1997 saying, “NHTSA
will initially focus on exploring whether
it can develop a practicable, repeatable
and appropriate dynamic emergency
handling test that assesses, among other
issues, a vehicle’s propensity for
involvement in an on-road, untripped
rollover crash.” Section IV of this notice
details the additional research which
has been done since the 1996 CU
petition.

Since the vast majority of rollovers are
tripped, we have now decided that
primary consumer information should
be based on factors relevant to tripped
as well as untripped rollover, and we
have reconsidered the merits of Static
Stability Factor as an indicator of
rollover risk for consumer information.

IV. Recent Research on Maneuver-
Induced Rollover Crashes

A. Why Study Untripped Rollovers?

The causes of tripped rollover are
well understood. Any vehicle will roll
over if it impacts a tripping mechanism
with sufficient lateral velocity (such as
when the wheels on one side of a
vehicle that is sliding sideways hit a
curb and the vehicle tips over). A
vehicle’s static and dynamic rollover
metrics are related to the theoretical
minimum lateral velocity required for a
tripped rollover to occur. Improving a
vehicle’s static and dynamic rollover
metrics increases that theoretical
minimum lateral velocity and decreases
the potential for rollover.3
Unfortunately, as we reported in 1994,
there is currently no vehicle
measurement that can be used in a
minimum vehicle safety standard that
would decrease the risk of rollover
involvement without necessitating
drastic design changes to a vehicle type
that is sought after by consumers,
namely compact SUVs. This is because
the rollover rate of an individual make/
model is not very sensitive to small
changes in metrics, and larger changes
in metrics great enough to positively
influence rollover rate would
necessitate vehicle dimensional changes
that would prevent the manufacture of
current designs of compact light truck
(pickups and SUVs)«.

In comparison, the causes of
untripped, on-road rollover are not well
understood. Past agency research has
never found a light vehicle for which,
when empty, the sharpest attainable
steady state (constant radius) turn
exceeds the vehicle’s rollover threshold
(although, in our recent track testing, a
compact pickup did tip up in a step-
steer test). However, our crash data
show that light vehicles do roll over on
the roadway, without tripping, due to
abrupt maneuvers. Currently-undefined
transient maneuvers may exist that
cause rollover for at least some light
vehicles. Various crash data studies

3 Tripped rollovers result from a vehicle’s
sideways motion, as opposed to its forward motion.
When sideways motion is suddenly interrupted, for
example, when a vehicle is sliding sideways and its
tires on one side encounter something that stops
them from sliding, the vehicle may roll over.
Whether or not the vehicle rolls over in that
situation depends on its speed in a sideways
direction (lateral velocity). By measuring certain
vehicle dimensions, it is possible to calculate each
make/model’s theoretical minimum lateral velocity
for this type of rollover to occur. These calcualted
speeds are relatively low, usually below 15mph, but
would be higher in actual crashes.

4 “Potential Reductions in Fatalities and Injuries
in Single-vehicle Rollover Crashes as a Result of a
Minimum Rollover Stability Standard;” NHTSA;
1994.
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have indicated that loss of vehicle
directional control is a prelude to
rollover in 50 to 80 percent of all
rollover crashes . These traits would be
particularly important in on-road,
untripped rollovers and rollovers
resulting from loss of control due to a
poor road edge recovery maneuver.

An agency test project done in the
mid-1970’s on light truck handling
reported several interesting findings on
braking in a turn, trapezoidal steer,
sinusoidal steer, trapezoidal steer while
braking, and crosswind sensitivity for
light trucks (including utility vehicles)é.
This study concentrated on discovering
the handling properties of “‘recreational
vehicles” in use at the time. The goal
was not necessarily to discover
maneuvers that would lead to rollover
for particular vehicles. It was intended
instead to ‘““demonstrate the handling
behavior of recreational vehicles when
an external disturbance is encountered
or while engaged in a variety of evasive
actions * * *” Maneuvers were not
chosen for their relevance to crash data.
No crash data study was done to
determine what maneuvers and
situations were common to most
rollover crashes.

We decided that in order to cover all
possible avenues, for even a small
portion of the rollover problem, we
should take a new look at untripped
rollovers. Our goal was two-fold: To
determine the extent of the national
incidence of untripped rollover, and to
examine commonly used track tests for
their potential in acting as an indicator
of vehicle tendency to roll over as the
result of an on-road maneuver.
Admittedly, this type of crash is a small
percentage of all rollovers. However, we
judged this new research to be
worthwhile because this type of crash is
very important to consumers (based on
comments to the NPRM, at the 1994
town meetings, telephone calls to
agency staff, and media interest). It
represents the most egregious type of
crash, where vehicle performance could
be said to be most involved, and it could
be the type of crash most affected by a
crash avoidance standard if an effective
maneuver could be developed.

Our goal was to find a test procedure
that would be relevant to what actually
happens to today’s vehicles on the road.
The best way to develop such a
procedure was to investigate which
situations and driving maneuvers are
most common in untripped rollover

5“Report to Congress: Rollover Prevention and
Roof Crush;” NHTSA, 1992.

6 “Handling Test Procedures for Light Trucks,
Vans, and Recreational Vehicles;” NHTSA, DOT—
HS-4-00853; February 1976.

crashes. Once these maneuvers and
situations were identified, field testing
could reveal which maneuvers can be
performed reliably and repeatably.

B. Estimate of the Annual National
Incidence of On-Road, Untripped
Rollover Crashes

One important element in
determining whether a new Federal
Motor Vehicle Safety Standard (FMVSS)
for untripped rollover prevention
should be established is to determine
how often that type of crash actually
occurs. Even if it does not occur very
often, if we were to develop a standard
that would prevent a great majority of
these crashes, a benefit would still
accrue to the motoring public. We have
known for many years that the
incidence of untripped, on-road rollover
is less than 10 percent of all rollovers.
However, exactly how much less was
not known and had not been
investigated.

The National Automotive Sampling
System Crashworthiness Data System
(NASS CDS) is a sample of all crashes
in the United States that involve damage
to a passenger vehicle (car, light truck
or van) of sufficient severity to require
towing. NASS CDS contains variables
describing the type of rollover for
vehicles involved in rollover crashes.
NHTSA’s National Center for Statistics
and Analysis recently completed an
estimate of the national incidence of
untripped rollover using 1992-96 NASS
data and a review of rollover crashes
completed by NHTSA in 1998.7 NCSA
found that over those years an average
of 7,866 untripped rollovers happen
each year (standard error 2,340), 4.4
percent of all rollover crashes.

C. Dynamic Test Program

Our interest in untripped rollover,
combined with public interest in
vehicle stability arising in part from
Consumers Union double-lane change
tests, 8 led us to undertake a new
rollover test program. It was apparent
that, since the 1992 ANPRM, the light
truck market had expanded and was
continuing to grow.

7Research Note, “Passenger Vehicles in
Untripped Rollovers;” NHTSA National Center for
Statistics and Analysis; September 1999.

8 Consumers Union of Yonkers, New York,
publishes vehicle evaluations in their Consumer
Reports magazine. Part of their evaluation is to have
experienced test drivers run each test vehicle
through an obstacle avoidance course marked out
with traffic cones. The test attempts to simulate an
emergency in which a driver, initially traveling
straight in a traffic lane, is suddenly forced to
swerve to the left into the adjacent lane by an
obstacle encroaching into his path from the right,
and then swerve back into the original lane. Thus
the term “double-lane change.”

Thus, in late 1996, we started
planning a test program in which the
goal was to evaluate the best available
dynamic rollover resistance test
procedures which could be used either
in a new vehicle safety standard or in
a consumer information program to
reduce light vehicle rollover risk. The
test program we envisioned would be a
full scale evaluation using production
vehicles with an emphasis on dynamic
track testing as opposed to static
laboratory measurements, the latter
having been well researched and
documented already by that time.

1. Preliminary Steps

As a first step, we identified the
candidate procedures for the purpose of
measuring light vehicle rollover
resistance from among many available
possibilities, with consideration given
to current “‘best practices” and to actual
rollover crash experience. We took the
following steps before conducting the
full scale test program:

a. Review of a selection of NASS CDS
cases in which untripped rollover was
the primary harmful event. The review
gave a general idea of the circumstances
surrounding on-road, untripped rollover
crashes and provided some perspective
on the types of track testing that would
be appropriate to reflect actual crashes
of that kind.

b. Review of consumer complaints
involving rollovers of light vehicles. The
complaints came from an agency
database maintained by NHTSA’s Office
of Defects Investigation (ODI).

c. Comprehensive review of a variety
of test procedures from several available
sources.

Each of these activities is briefly
discussed below.

a. NASS Case Studies

The NASS CDS database for the
calendar years 1992 to 1995 included 15
light vehicle rollover crashes which met
all of the following criteria:

« the crash was coded ‘“turnover”,
which indicates an untripped rollover,®
* asingle vehicle was involved and
turned over on the road or paved

shoulder,

« the rollover was the first harmful
event,

« the vehicle was a 1990 or later
model year,

* the driver was not impaired, there
were no mechanical failures such as a
tire blow-out prior to the rollover, and

9 This review of NASS CDS rollover cases was
made prior to the 1998 audit of NASS rollover
coding. The audit found that many “turnover” cases
should have been coded as other types, primarily
“trip over”. A discussion of the NASS CDS audit
is included in the Research Note cited in this
notice.
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* the rolled vehicle was not towing a
trailer.

These restrictions limited the cases to a
selection which could be described as
“maneuver-induced” rollovers, that is,
rollover crashes in which tire-road
friction, rather than some other factor
such as a collision or contact with a
tripping mechanism, can be assumed to
have been the primary source of
overturning force.

We reviewed hard copy files from
each of those 15 cases. The following
are the pertinent observations from that
review:

* Thirteen of the cases involved LTVs
(vans, pickups, or SUVs); the other two
rollovers involved sub-compact cars in
a loaded condition (three or more
occupants).

* In ten of the 15 cases, the vehicle
was entering, exiting, or traveling on
highways, divided roadways, or
interstates with posted speeds of 55
mph or greater and associated entrance/
exit ramps prior to crashing. According
to the files, two cases involved
excessive speed prior to the incident.
The remaining five cases occurred in
lower speed zones (posted 35 mph or
less).

* Only one of the 15 rollovers
occurred in an urban setting; the
remainder occurred in a rural setting or
other non-urban location.

* None of the 15 cases appeared to
involve a driver attempting to avoid a
stationary or slow-moving object in the
roadway. In several cases, the driver
swerved or lost control of the vehicle,
but the reason for swerving was
reported as a moving vehicle, or
unknown.

* It appears that driving conditions
were generally good in all of the cases
(level roads, no precipitation, in
daylight or on lighted roadways) except
for wet pavement in a few of the
instances.

These observations indicated that
single-vehicle, untripped rollover
crashes most often occur on rural
highways; the speeds at which the
rollover crashes occur are relatively
high compared to, for example, those
experienced in the Consumers Union
obstacle avoidance maneuver
(approximately 30 to 40 mph,
depending on the vehicle); and they
occur because drivers lose control of
their vehicles, sometimes in attempting
to recover from having completely or
partially left the roadway, as opposed to
avoiding an obstacle.

The information derived from these
case studies led us to conclude that, in
order to evaluate untripped rollover
stability of production vehicles, at least

one of the test procedures should
involve a highway scenario with the test
vehicle moving at close to highway
speeds (45 mph or greater) and
attempting to re-enter the roadway from
a shoulder or from some partially off-
road disposition.

In reviewing available test
procedures, we found mention of a test
procedure proposed at one time by
General Motors that emulates a roadway
recovery scenario. In addition, at a
meeting with NHTSA representatives in
March, 1997, Suzuki submitted
information on three variations of a
scenario in which a vehicle leaves or
partially leaves a roadway and then rolls
over after attempting to re-enter the
roadway. One of the three scenarios
suggested by Suzuki is similar to the
roadway recovery scenario indicated in
several of the NASS cases.

An expanded search of NASS CDS
data with fewer restrictions than those
listed above for the 15 NASS CDS cases
yielded 60 untripped rollover cases. In
many of those cases, the cause of
rollover was coded as “obstacle
avoidance.” This supported inclusion of
an obstacle avoidance test procedure in
addition to the roadway recovery test in
the NHTSA test program.

b. ODI Complaints

We reviewed a number of complaints
of light vehicle rollover in the database
maintained by ODI. As of March, 1997,
144 incidences of rollover involving
passenger cars, light trucks, SUVs, and
vans were found in the database (four
other rollover complaints were rejected
because they involved other types of
vehicles like motor homes and heavy
trucks).

Of the 144 complaints, roughly two-
thirds were the result of an alleged
component failure of some kind. In
other words, the rollovers occurred,
either directly or indirectly, because a
critical component of the vehicle
suddenly or unexpectedly broke (e.g.,
“axle separated”), seized (e.g., ‘‘brakes
locked”), or otherwise failed (e.g.,
“steering wobbled”’) while the vehicle
was in motion. The following are some
examples of typical complaint
descriptions taken verbatim from the
ODI files:

» “Axle ring broke, causing vehicle to
swerve/lose control/rollover,”

* “Wheel assembly locked up,
causing uncontrollable spin/rollover,”

» “ABS brake locked up after
reducing speed to 35 mph, vehicle slid
then rolled over.”

» “Inner tie rod broke at threads near
outer tie rod. Vehicle swerved and
rolled over.”

The most commonly reported
component failures in the rollover
complaints were:

 brake lock-up (both conventional
and ABS systems),

« other braking system failure
(including parking brake),

» steering or suspension component
lock-up, separation, or other failure,

» wheel rim, axle, or bearing,
separation or failure,

« tire went flat or other tire failure,
and

» sudden acceleration
(Note that these failures were allegedly
associated with the rollovers as reported
in the complaint records, and there was
no way to confirm them independently.)

In twenty-four of the complaints, no
component failure was cited, and severe
vehicle maneuvers were indicated. In
these instances, the lack of vehicle
rollover resistance appeared to be a
primary causal factor, if not the ultimate
cause. But this assumption is based
solely on the minimal event description
given in the ODI database. The
following are some examples of the
descriptions in which vehicle instability
appeared to be a key factor:

e “Truck rolled over when making
clockwise wide arc turn, came to rest on
its top.”

e “While driving at 55 mph, went
around an animal on highway, vehicle
went out of control, rear fish-tailed,
vehicle rolled; injured head, back,
shoulder, and arm.”

» “Lack of reinforcement around
sunroof; high center of gravity resulted
in rollover.”

There was insufficient information in
the database in the remainder of the ODI
complaints to allow speculation on the
cause of the rollover.

Sixty-four percent of the ODI
complaints (92 of 144) involved light
trucks, vans, and sport utility vehicles
as compared with passenger cars.

c. Survey of Available Test Procedures

We reviewed information on a wide
range of test procedures related to
vehicle handling and stability,
including test methods already in use by
vehicle manufacturers, technical
standards organizations like SAE and
the International Standards
Organization, and consumer groups.

We also met with a number of major
vehicle manufacturers to discuss their
approach to vehicle design and testing
with respect to rollover.19 Each of the
manufacturers had a somewhat different
approach. In terms of track testing
vehicles, manufacturers generally used a

10 The meetings are documented in docket
NHTSA-1998-3206.
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battery of maneuvers to assess both
handling and stability; no single test
was dedicated solely to rollover
resistance. Evaluations of rollover
resistance were usually associated with
more general handling evaluation tests.

One notable exception was a detailed
engineering procedure for a “fishhook”
test devised specifically for rollover
propensity testing and submitted to the
agency by Toyota Motor Corporation.
Some tests were specifically mentioned
by other vehicle manufacturers. These
included step-steer (J-Turn), steering
reversal, slalom, double lane change,
and a resonant steering test. Two
variations of the “fishhook” and two
variations of a J-turn test were
eventually used in the agency’s
untripped rollover test program (see
sections 2 through 4, below).

Of particular importance among the
vehicle manufacturers was their reliance
to a very great extent on their own
experienced test drivers to provide
feedback on vehicle stability. It was
evident that, in the realm of a
manufacturer’s vehicle development
and testing programs, there was little
incentive to use the most objective
procedures possible, such as using a
programmable steering controller. For
the manufacturers’ own purposes in
designing the handling and stability
characteristics of their vehicles, the skill
and experience of test drivers was
sufficient.

In NHTSA’s review of dynamic
rollover resistance test procedures, the
initial objective had been to choose an
available procedure which could be
used, with minimal adaptation, in a test
program with a large group of vehicle
models. However, after review of
available procedures, we concluded that
there did not appear to be a single,
prominent test among industry users, or
one or two test procedures that were
clearly superior in most respects for the
purpose of rollover resistance testing.
We were unable to conclude from the
documentation that we reviewed
whether any of the test procedures alone
would provide an acceptable, practical,
and repeatable measure of rollover
stability, and one that would be accurate
enough to effectively distinguish among
many vehicle models of the same
vehicle type. Furthermore, there were
many procedures that were merely
variations of some of the more basic
ones. For example, we found reference
to at least a half dozen variations on an
obstacle avoidance test and each one
was essentially a double-lane change.

Since there was insufficient
information available on which to make
a definitive test procedure selection, we
decided to pursue a two phase test

program. The first phase would focus on
evaluating the various types of test
procedures found in our initial review.
This evaluation would allow us to
eliminate any impractical, repetitive, or
inapplicable test procedures. The
second phase would then focus on an
in-depth analysis of the relatively few
test procedures remaining.

2. Track Testing—Phase Ia

For Phase I testing, we selected three
popular SUVs in order to experiment
with a number of possible test
procedures. By using only a few vehicle
models in Phase I, we were able to focus
on narrowing down the extensive list of
possible test procedures to a relatively
few choices.

The three Phase I test vehicles were
selected based on our desire to gain
experience with SUVs in particular, as
opposed to passenger cars, vans, or
pickups. Also, it was necessary to
choose vehicles from the same class to
address the original goal of the test
program, which was to determine
whether dynamic test procedures could
differentiate performance among
vehicles of the same type. Once it had
been decided to concentrate on SUVs in
Phase I, the choice of models was made
in large part on what we had in hand
at the time or could obtain quickly and
at low cost. The three models selected
were: A 1997 Jeep Cherokee 4-door,
four-wheel drive, a 1990 Toyota
4Runner 4-door, four-wheel-drive, and a
1984 Ford Bronco II, 2-door, four-wheel-
drive. The suspension of each of these
vehicles was mechanically refurbished
as necessary prior to testing.

The test procedures that we evaluated
in Phase I track testing included the
following:

 Step-steer (“J-Turn”)

¢ J-Turn with pulse braking

» Toyota Fishhook maneuver (with
pulse braking)

* Modified Toyota Fishhook
maneuver (no pulse braking)

* Steering reversal

* Double lane change (path-
following)

» Split-mu (wet epoxy and asphalt)

* Braking in a turn (“Brake and
Steer”’)

Some of these procedures, such as J-
Turn, are generic and can be performed
using a range of input parameters
including various steering amplitudes
and speeds. Although we began Phase I
with specific variations of these test
procedures in mind, each having
predetermined test parameters, we did
not limit our evaluation to any
predetermined parameters. Instead, the
specific test procedure parameters were
used as starting points. As we gained

experience during the course of Phase I,
we made judgements about what were
appropriate modifications to suit our
testing objectives. For example, the
Double Lane Change test was initially
modeled after the Consumer’s Union
Short Course, using the same
dimensions and cone spacing, but we
experimented with a variety of course
layouts by adjusting the cone spacing to
give a different steering inputs. In
another example, we used a
modification of the Toyota Fishhook
maneuver to represent a loss of control
associated with driving errors in road
edge recovery.

The result of Phase I testing was the
selection of five procedures for further
evaluation in Phase II. The selected
maneuvers included two variations of
the “Fishhook” steering-reversal test,
two variations of the J-Turn (one with
and one without a pulse brake
application), plus a Resonant Steering
procedure.

Perhaps the most significant outcome
of Phase I testing was our decision to
eliminate “path-following” maneuvers,
including double-lane changes, from
further consideration. Our experience in
Phase I with path-following maneuvers
indicated that they are too subjective.
The reason for this was that steering
inputs could vary widely over any
course demarcated with cones or
barriers. When speeds were high enough
to push the vehicle to a limit condition,
the steering inputs could not be
repeated from one run to another. This
result was significant because path-
following tests, particularly double-lane
change (obstacle avoidance) tests such
as the so-called ““moose” test were
popular with consumer groups and had
received fairly extensive public
attention.

Our NASS CDS case studies had
indicated that road-edge recovery was a
possible factor in five of the 15 rollover
crashes reviewed in subsection 1(a)
above. The circumstances of these
crashes were complex, usually
involving a vehicle leaving the paved
travel lanes, at least partially, so that
two or more of its wheels were on the
shoulder. Typically, the rollovers in
these cases occurred after the vehicle’s
driver attempted to steer back onto the
paved lanes. Since this scenario is
difficult to recreate on a test track, we
attempted to simulate it by driving test
vehicles on a “split mu’’ surface, that is,
with the wheels on one side of the
vehicle on dry asphalt and the wheels
on the opposite side on a slick surface.
In this procedure, the wheels on the
slick surface contributed little to the
turning force as the vehicle was sharply
steered towards the dry side of the test
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track lane. The intent was to simulate
the lack of traction that exists when two
wheels are off the road, tending to resist
the driver’s effort to steer back onto the
paved surface. Unfortunately, this
procedure was of limited usefulness.
The results were inconsistent from run
to run, the lack of traction on one side
causing erratic trajectories and leading
to spin-outs in some cases. Overall, it
was an ineffective simulation of the
intended scenario.

A fundamental criticism of any
dynamic, path-following maneuver
having one or more steering reversals is
that it could arbitrarily excite a “roll
resonance’’ in some vehicles. That is,
the timing of the steering reversal,
which would be determined by the
geometry of the course layout, had the
potential to become synchronized with
the vehicle’s natural roll response so as
to increase the roll motion. The test
would be much more severe for any
vehicles at roll resonance than for
vehicles not at resonance. However, the
test results might differ significantly
merely by changing the course
geometry, so that a different vehicle
might have its roll resonance excited.

To address this resonance potential, it
was necessary to either identify the
conditions for resonance and
demonstrate its effect on vehicle
stability by intentionally inducing those
conditions in a test maneuver, or else
show that resonance is not a significant
factor in rollover because of suspension
damping or for some other reason that
mitigates the theoretical effect.

The roll resonance issue led us to
choose, as one of the candidate
maneuvers for Phase Ila “resonant
steering” test procedure. In that
procedure, the first step was to attempt
to determine each test vehicle’s roll
resonance frequency, and then to drive
the test vehicle while oscillating the
steering at the resonant frequency and
increasing either the velocity or steer
magnitude until the vehicle became
unstable.1? Ultimately, as discussed in
the Phase Il report, the test vehicles
appeared to be well-damped and it was
not possible to identify a distinct roll
resonant frequency. This is an area
where we would like to conduct further
research and testing.

3. Track Testing—Phase Ib

After gaining some experience with
dynamic maneuvers in the early part of
Phase I, we decided that some issues
that had come up during track testing

11 “Unstable” means two wheels on the same side
of the vehicle lift completely off the roadway, to
any height for any amount of time.

warranted further exploration. 12 These
issues included:

» the effect of tire wear in successive,
severe test runs,

* repeatability of steering inputs from
one driver to another, and

« the effect of outriggers on vehicle
dynamics.

A key development during Phase Ib
was the opportunity to experiment with
a Programmable Steering Machine
(PSM). This device could be mounted in
any of the test vehicles and had the
capability of inputting high steering
rates and amplitudes. This device
proved to be a valuable tool for dynamic
testing and, to a great extent, addressed
the driver variability issue.

Even with the PSM, the driver was
still in the vehicle for braking and
acceleration. Therefore, outriggers were
still necessary. Testing found that
outriggers added only slightly to the
vehicle’s moment of inertia.

Testing in Phase Ib found that tire
shoulder wear was significant and
caused lateral acceleration to increase
with repeated test runs on the same
tires. This problem was addressed by
implementing a schedule of tire
replacement based on the number of test
runs.

Another important consideration in
Phase I testing was that two-wheel-lift
(TWL) could be difficult to recognize by
visual observation of test runs. Some
instances of TWL could be so small that
they might not be apparent to test
observers. We considered various
methods for positively determining
whether TWL occurred, as well as
methods for measuring the degree or
height of TWL. Ultimately, this issue
was not resolved prior to
commencement of Phase II. In Phase II,
TWL was identified and measured
either by direct visual observation of
tests or by close examination of
videotape records of them.

4. Track Testing—Phase II

a. Test Vehicle Selection

As a first step in conducting the Phase
II test program, test vehicle make/
models were selected to represent as
many light vehicle types as possible of
those currently in use on U.S. roads.
First, light vehicles were categorized
into four types: passenger cars, vans
(and mini-vans), pickups, and SUVs. We
decided that three vehicles in each

12 Since these issues were researched separately,
this phase of the test program was designated as
“Phase Ib” to distinguish it from the earlier part of
Phase I which focused on evaluation of the
maneuvers. The earlier part of Phase I has since
been referred to as “Phase Ia.” Eventually, it is our
intention to make separate reports available
coverting Phases Ia and Ib.

category was the minimum sufficient
number needed to represent each type
and should consist of one compact, one
mid-size and one large example from
each type, making a total of twelve test
vehicles. Additional criteria for
selection were the following:

¢ Only late model vehicles (MY1997—
98) to ensure that new vehicles could be
procured for testing, and

* Only popular (high-selling) vehicles
which had been in production without
significant design changes for at least
three years to ensure that they were
represented in available crash data. 13

b. Results

The Phase II results are reported in
detail in the Phase II Final Report. In
general, the results confirmed that light
trucks have a lower resistance to tip up
as a consequence of sharp steering
inputs (high magnitude and rate) than
passenger cars. Among the light trucks
tested in Phase II, those with more
truck-like characteristics (four-wheel
drive, higher center of gravity) had a
higher tendency to tip up than those
with more car-like characteristics (two-
wheel drive, lower center-of-gravity).

Furthermore, the dynamic tests
results were consistent to a great extent
with static measures of rollover
resistance. Thus, the dynamic tests
confirmed the significance of static
metrics as predictors of untripped
rollover propensity. This result is
significant because, previously, the
relationship of static metrics to tripped
rollover was well-established, but the
same has not necessarily been true of
untripped rollover. Certainly, center-of-
gravity height and track width do
influence untripped rollover.

It is important to mention the
influence of test driver safety on the
Phase II test program. Even though
outriggers were used consistently, the
high speeds and abrupt direction
changes required in the dynamic tests
made it necessary to curtail some test
sequences at a point where the test
vehicle was starting to become unstable.
That is, when a vehicle showed a
tendency to begin to lift wheels at a
certain speed, repeated runs at that
speed may or may not have been
attempted depending on safety
considerations. Also, whereas runs at
even higher speeds might have
indicated whether major TWL would
occur, higher speed runs were not
attempted after the initial indications of
tip-up were reached. The question of

13 The final selection of twelve make/models is
documented in the Phase II final report which can
be found in the DOT docket management system
under number NHTSA-1998-3206.
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whether minor TWL would become
major TWL at higher speeds could not
be answered due to the concern for test
driver safety.

Based on the results of Phase II
testing, we concluded from this research
that dynamic test methods are not
currently superior to simpler, less costly
methods, particularly static metrics. The
dynamic test results did not conflict
with predictions from static metrics.
Further, dynamic tests did not provide
greater capability to indicate the
rollover resistance, either untripped or
tripped, of light vehicles. Therefore, we
do not believe that dynamic test
procedures are developed to the point
necessary to be used for a minimum
standard or consumer information at
this time.

One of the rather surprising results of
our track testing was that three vehicles
experienced a similar tire problem, “de-
beading”, which resulted in minor or
moderate TWL for two of the vehicles.
De-beading occurs when the tire loses
all of its air due to a separation of the
tire bead from its wheel rim. This
condition occurred in one SUV, one
pickup, and one car. TWL resulted for
the two light trucks. All tires were OEM
and inflated as prescribed by the
vehicles’ manufacturers. Why does this
de-beading concern us? When the tire
separates from the wheel rim, the
exposed rim can contact the surface
over which the vehicle is sliding. The
rim can then dig into the surface and act
as a tripping mechanism to initiate a
rollover crash. While these crashes are
not untripped, they can be on-road and
maneuver-induced.

After this unexpected result on the
test track, we were interested to know
whether this type of rollover initiation
is happening in the real world. The
NASS CDS data base does not have a
specific variable for rollover initiation
by tripping on the wheel rim, so a
combination of NASS variables was
used to estimate the nationwide
incidence of this problem. NASS cases
were tabulated for single-vehicle
rollovers coded “trip-over” in which the
pre-impact stability state was ‘“‘skidding
laterally” (either clockwise or
counterclockwise), the “rollover object
contacted” was “ground”, the tripping
location on the vehicle was “wheels/
tires”, and the rollover initiation
occurred on the roadway or a paved
shoulder. Using NASS years 1992 thru
1997, we estimate this combination of
conditions occurs in an annual average
of 11,896 crashes. This preliminary
analysis was the best way to estimate
the incidence of rollover crashes
involving tire de-beading. Maneuver-

induced tire debeading is a subject of
further research.

5. Plans for Continuing Dynamic Test
Research

As stated above, of the five maneuvers
evaluated in Phase II, no single one in
particular demonstrated greater
suitability than the others for the
intended purpose of comparing the
rollover propensity of the test vehicles.
Instead, the occurrences of TWL at any
level were distributed among the
different maneuvers, and the same is
true of TWLs of greater than a minor
amount. Thus, we did not succeed in
finding just one or two dynamic tests
that can effectively distinguish
untripped rollover resistance. Also, it
would be useful to investigate why the
same maneuver run in different
directions, for example a left versus
right J-turn at a given speed, sometimes
yielded different results. This, the
resonant steer issue, and steering-
induced tire debeading are some of
several areas where we plan to continue
research on dynamic rollover resistance
testing.

D. How Do Dynamic Rollover Test
Results Compare With Metrics?

As discussed above, TWL was the
primary criterion for evaluating vehicle
stability in Phase II dynamic tests. The
basic pattern of TWL outcomes in the
tests was fairly evident: vehicles with
more truck-like characteristics (SUVs,
4WD pick-ups, and full-size vans)
tended to have a higher frequency and
a greater degree of TWL than vehicles
with more car-like characteristics
(minivans, two-wheel drive pickups,
and passenger cars). As such, it was
possible, without detailed analysis of
the test results, to draw general
conclusions about each vehicle’s
relative stability and about the various
test maneuvers.

Nevertheless, it was desirable to
compare the TWL outcomes with some
objective indicators of vehicle stability,
particularly metrics including SSF,
Critical Sliding Velocity (CSV), and Tilt
Table Angle (TTA) and to attempt to
quantify the relationship between TWL
and these metrics to the greatest extent
possible using statistical methods.

To do so, the twelve test vehicles first
were grouped according to whether they
had any TWL in the Phase II tests. It was
readily apparent that vehicles with
lower metric values (less stable)
experienced more frequent and/or a
greater degree of TWL than vehicles
with higher metric values (more stable).
This was true using SSF, TTA, or CSV.
Also, test vehicles with below median
metric values (considering only the 12

test vehicles) were the only ones that
had any TWL (there were two
exceptions involving minor TWL, but in
one case a tire problem may have
influenced the outcome and in the other
case the vehicle’s CSV value was just
slightly above the median). In statistical
terms, a strong association was
demonstrated between each metric and
TWL as a yes/no variable by the fact that
TWL occurred only on vehicles with
below median SSF, CSV, and TTA
values.

Next, the 12 test vehicles were
grouped according to whether or not
they had any major TWL in Phase II, the
level of TWL which was thought to
represent an actual rollover. Since only
one vehicle had major TWL, this
grouping meant that the eleven test
vehicles without major TWL were all
lumped into one category even though
they represented a substantial range of
metric values. The result was that the
statistical tests did not identify a
significant correlation between metric
values and major TWL.

In a third analysis, the vehicles were
grouped according to the highest level
of TWL which they experienced during
the Phase II tests. Numerical values
were assigned as follows:
0=no TWL
1=minor TWL
2=moderate TWL
3=major TWL
When degree of TWL was identified
using these designations, the association
with metric values was statistically
significant and a positive correlation
between TWL level and metric values
was indicated. (Note that correlations
among various static metrics including
SSF, TTA, and CSV, has already been
established in past agency work 14.)

Overall, the results of the statistical
analyses were somewhat ambiguous, as
was expected given the low incidence of
TWL during testing and the very small
sample size overall.

V. Why Choose SSF?
A. Description of Metrics

The agency, vehicle manufacturers
and others have used various “metrics”
and driving maneuvers to characterize
the rollover resistance of vehicles in
particular situations. Metrics are usually
measurements of dimensional, mass and
inertial properties of vehicles or
calculations combining these properties
in ways intended to represent rollover
resistance. They have also taken the
form of the results of simple static tests

14 “Technical Assessment Paper: Relationship
between Rollover and Vehicle Factors”; NHTSA;
July 1991.
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such as tilt table ratio or the
combination of static measurements and
simple driving maneuver tests such as
“stability margin”. In its ongoing
rollover studies, the agency has used
several metrics including Static Stability
Factor, Tilt Table Angle or Ratio,
Critical Sliding Velocity and Side Pull
Ratio and various driving maneuvers
including J-turn and fishhook
maneuvers and sinusoidal steering.

Each of these indicators of rollover
resistance has both advantages and
disadvantages, and several would be
acceptable candidates for comparative
consumer information. The agency
favors static stability factor because it is
applicable to both tripped and
untripped rollover. The causal basis for
its good correlation to crash outcomes is
clear. It is relatively simple for

consumers to understand and can be
measured inexpensively with good
accuracy and repeatability. Also,
changes in vehicles to improve static
stability factor are very unlikely to cause
unintended consequences.

The Static Stability Factor (SSF) of a
vehicle is one half the track width, t,
divided by h, the height of the center of
gravity above the road. The inertial force
which causes a vehicle to sway on its
suspension (and roll over in extreme
cases) in response to cornering, rapid
steering reversals or striking a tripping
mechanism, like a curb, when sliding
laterally may be thought of as a force
acting at the center of gravity (c.g.) to
pull the vehicle body laterally. A
reduction in c.g. height increases the
lateral inertial force necessary to cause
rollover by reducing its leverage, and

the advantage is represented by an
increase in the computed value of SSF.
A wider track width also increases the
lateral force necessary to cause rollover
by increasing the leverage of the
vehicle’s weight in resisting rollover,
and that advantage also increases the
computed value of SSF. The factor of
two in the computation ““t over 2h”
makes SSF equal to the lateral
acceleration in g’s at which rollover
begins in the most simplified rollover
analysis of a vehicle represented by a
rigid body without suspension
movement or tire deflections. In this
form, it is easy to compare to the related
metrics, Tilt Table Angle and Side Pull
Ratio, which are similar except for the
inclusion of suspension movement and
tire deflections.

Figure 1. Components of SSF Shown at Critical Lateral Acceleration

A simple test of rollover resistance is to place a vehicle entirely on a table which tilts about a longitudinal axis
and raises one side of the vehicle higher than another. As the table continues to tilt, it eventually reaches an angle
at which the high side tires lift from the table, and the vehicle rolls over if not restrained. The critical angle is
called the Tilt Table Angle. The trigonometric function, tangent, of this angle is the Tilt Table Ratio (TTR), which
is the ratio of the component of the tilted vehicle’s weight which acts laterally to overturn it, to the component
perpendicular to the table which resists overturning. For an idealized vehicle without suspension movements, the TTR
is the same as the SSF. The suspension movements of actual vehicles reduce the TTR about 10 to 15 percent relative

to the SSF.
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Figure 2 Vehicle on Tilt Table

The Side Pull Ratio (SPR) is the lateral force acting at the vehicle’s c.g. necessary to cause two wheel lift, divided
by the vehicle’s weight. It is determined by a test which is conceptually identical to the tilt table test but which
uses an externally applied lateral force to cause the wheels on one side of a vehicle parked on a horizontal surface
to lift up. It exercises the vehicle suspension more realistically because the whole weight of the vehicle remains on
its suspension. In the tilt table test, the vehicle can rise somewhat relative to the table surface because the component
of the vehicle weight which compresses the suspension springs steadily diminishes as the angle of the table increases.
For an idealized vehicle without suspension movements, the SPR also is the same as the SSF. Again, the suspension
movements of actual vehicles reduce the SPR relative to the SSF by about 10 to 15 percent.
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Critical Sliding Velocity (CSV) is a
metric tied directly to tripped rollover.
It is a calculation of the lateral velocity
necessary to cause a rigid body
representation of a vehicle to overturn
upon impact with a rigid tripping
mechanism. It includes the c.g. height,
track width, mass and roll mass moment
of inertia of the vehicle in the
calculation.

Stability Margin is a metric directed
toward on-road untripped rollover. It is
the difference between the Side Pull
Ratio of a vehicle and its maximum
lateral acceleration in g’s, as measured
in a steady state cornering test. The
steady state cornering test consists of
finding the maximum speed the vehicle
can maintain while following a circular
path. The idea is that if the cornering
acceleration the vehicle can produce is

less than the SPR, it would not be
possible for a rollover to occur simply
as a result of steering maneuvers. GM
recommends a margin of 0.2 g’s because
lateral accelerations in maneuvers with
rapid steering reversals and/or brake
release in a curve can be greater than
those measured in a steady state test.
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B. Tripped and Untripped Rollover

The terms on-road and off-road
rollover are sometimes thought of as
surrogates for tripped and untripped
rollover. Off-road rollover does not refer
to vehicles rolling over while trying to
negotiate difficult trails away from
public roads. It refers to vehicles leaving
the road in the course of a crash and
rolling over off the pavement. Usually,
but not always, a curb, a soft shoulder,
a ditch, loose gravel, a guard rail or
another tripping mechanism initiates
the rollover. In contrast, most people
associate only the frictional force
between the tires and the pavement
rather than a tripping force with on-road
rollover involving a single vehicle. This
is also called maneuver-induced
rollover.

Past NHTSA studies of crash data
from the state of Maryland 15 and
NASS 16 suggested that between 8 and
10 percent of single-vehicle rollover
crashes were on-road rollover. However,
a recent study of audited NASS CDS
data (a data sampling system with
projection factors to represent the
national trends) estimated that while
over 13 percent of rollovers in single-
vehicle crashes occur on-road or on a
paved shoulder, only 4.2 percent are
untripped. Examples of on-road tripped
rollovers are instances in which
potholes or differences in pavement
level acted as tripping mechanisms and
the more common instances in which
the wheel rim dug into the pavement
(possibly as a result of tire de-beading).
The study also estimated that only 0.2
percent of rollovers are untripped and
off-road.

The agency has conducted studies of
on-road untripped rollover because
these events are considered egregious by
the public and because the prospects of
developing objective, repeatable and
realistic vehicle tests of untripped
rollover appeared to be more favorable
than for tripped rollover, in which the
circumstances are limitless. Many of the
vehicle attributes that improve
resistance to untripped rollover also
improve resistance to tripped rollover.
Certainly, a low c.g. and a wide track
width are beneficial in resisting rollover
in general.

However, even objective and
repeatable steering maneuver tests

15E.A. Harwin and L. Emery; “The Crash-
avoidance Rollover Study: a Database for the
Investigation of Single-vehicle Rollover Crashes;”
12th International Technical Conference on
Experimental Safety Vehicles, Goteburg, Sweden,
May 29-June 1, 1989; Vol 1, p. 470-477.

16 “Technical Assessment Paper: Relationship
between Rollover and Vehicle Factors”; July 1991.
Computation of untripped rollover based on 1989
NASS.

present a dilemma. Suppose the first
vehicle responds to steering maneuvers
up to a high test speed and two wheel
lift occurs. Suppose the second vehicle
spins out or plows out at a significantly
lower speed, but two wheel lift does not
occur. Which vehicle has better
performance in rollover resistance? If
untripped on-road rollover is the only
criterion, the second vehicle has
demonstrated better performance
because it cannot be controlled through
a test maneuver severe enough to cause
two wheel lift. But the test tells us
nothing about the far more likely risk of
tripped rollover. We do not know how
the second vehicle would have
performed under the same lateral
acceleration that caused two wheel lift
in the first vehicle.

Stability Margin shares the dilemma
for vehicle comparisons described
above. The SPR component of stability
margin compares vehicles on an equal
basis that would be meaningful for
tripped or untripped rollover, but the
subtraction of the maximum on-road
lateral acceleration limits the
applicability of the margin to on-road
untripped rollover. Simply fitting the
same vehicle with lower traction tires
increases the stability margin without
making any difference when a tripping
mechanism is encountered. Even when
the scope of interest is limited to on-
road untripped rollover, Stability
Margin is unsuitable for comparative
purposes. A greater stability margin
does not necessarily mean more safety.
A margin in excess of the minimum
necessary to avoid untripped rollover
may simply represent poor cornering
capability.

The steering maneuver tests studied
by the agency were consistent with SSF,
TTR and CSV. The only vehicles that
experienced two wheel lift in the
maneuvers were those at the lower
range of the metrics. However, the
steering maneuver tests studied do not
distinguish between those vehicle
attributes that increase rollover
resistance in all circumstances and
those applicable only in the narrow risk
category of on-road untripped rollover.
Therefore, the steering maneuver tests
recently studied are not considered as
appropriate for general consumer
information on rollover as SSF, TTR or
CSV.

C. Correlation and Causation

Correlation means that two events
generally occur together. However, the
fact that event B occurs when event A
occurs does not mean that event B
occurs because event A has occurred.
Thomas Sowell, the economist and
columnist, notes that youngsters who

voyage on the Queen Elizabeth II or ride
on the Concorde tend to make more
money as adults, but that we don’t
recommend buying tickets for these as

a way to increase a child’s earning
potential. Childhood luxury trips are
correlated to future earnings, but do not
cause the higher income.

A causal relationship, on the other
hand, means that event B occurs
because event A has occurred. These
events are not simply linked in time,
like in a correlation, but event A is a
necessary element for event B to occur.
In a simple form, the plant grows
because of the light. Light is not the
only thing needed for the plant to grow,
and the plant may die even if it receives
plenty of light, but there is a causal
relationship between inadequate light
and plant death.

Just as with light and plants, a low
SSF is not the only thing that is needed
for a rollover and a rollover may occur
even if a vehicle has an excellent SSF,
but there is a causal relationship
between SSF and rollover. At the
initiation of either tripped or untripped
rollover, the moment arm for the
principal overturning force is the c.g.
height, and the moment arm of the
principal restoring force is the track
width divided by two. In the case of
tripped rollover, the severity of the
impact with a tripping mechanism
determines the principal overturning
force. Depending on the circumstances,
roll moment of inertia, suspension
deflections, tire properties and other
vehicle properties influence rollover—
but never to the exclusion of c.g. height
and track width. Among the many
causal factors included in mathematical
models of various rollover scenarios,
c.g. height and track width are always
present and usually exert the most
influence.

While the vehicle properties
represented by SSF, TTR, SPR and CSV
are directly and causally related to
vehicle rollover, that alone does not
prove that the vehicle properties exert
enough influence to be noticed in the
context of the driver and roadway
variables. Especially in the context of
tripped rollover, the circumstances of
the crashes and the nature of the
tripping mechanisms may be nearly
unique from crash to crash. Examination
of a large number of crashes may be
necessary to detect even powerful
influences with any degree of certainty.
Statistical correlation of the metrics to
the rate of rollover occurrences of
representative vehicles in actual crashes
is the usual method of determining their
influence. The agency has demonstrated
significant correlations between SSF,
TTR and CSV and the rate of rollovers
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per single-vehicle crash in past studies
of the crash reports recorded by
particular states.17,18 The agency has
consistently found that given a single-
vehicle crash, the SSF, TTR or CSV of
the vehicle is a good statistical predictor
of the likelihood that it will roll over.
The number of single-vehicle crashes
has been used as an index of exposure
to rollover because it eliminates the
additional complexity of multi-vehicle
impacts and because about 82 percent of
light vehicle rollovers occur in single-
vehicle crashes.

The statistical study described in the
Appendix to this notice was undertaken
to develop a relationship between SSF
and rollover rate representative of the
whole country rather than a particular
state. The average rollover/single-
vehicle crash rate varies from state to
state because of differences in reporting
thresholds for single-vehicle crashes
and real differences in road conditions,
vehicles and drivers. A relationship
between rollover rate and SSF
normalized to the national rollover rate
and to a nationally representative set of
driver and road use variables was
developed as a basis for a comparative
rating system for rollover risk in the
event of a single-vehicle crash. We had
available crash reports of 185,000
single-vehicle crashes from six states
from 1994 to 1997 in which it was
possible to determine the make/model
of the vehicles and whether rollover
occurred in the course of a single-
vehicle crash, and for which SSF data
were also available. We also had the
NASS GES data sampling system, with
far fewer but nationally representative
crash reports, to determine the national
average rollover rate for the population
of vehicles investigated in the state
reports.

The study of state reports of single-
vehicle crashes was performed as a
regression analysis, in which the square
of the coefficient of regression (the R2
statistic) indicates the degree to which
the differences between the data
samples can be explained by the
independent variables. In this case, the
R2 calculated for the rollover rates of
about 100 vehicle make/models as a
function of SSF ranged from 0.53 to 0.76
across the states. This means that
between 53 percent and 76 percent of
the differences in rollover rate of the
subject vehicles can be explained by
differences in SSF.

17 Ibid.

18 E.A. Harwin and Howell K. Brewer; “Analysis
of the Relationship between Vehicle Rollover
Stability and Rollover Risk using the NHTSA
CARDfile;” NHTSA, 1989.

However, an analysis using only SSF
does not preclude the possibility that
cross correlations of SSF with other
factors could create a level of correlation
beyond the causal relationship of SSF to
rollover. For example, if the drivers of
vehicles with low SSF were generally
more aggressive, the degree of
correlation could be raised by the
greater chance of these vehicles leaving
the road at high speed. Likewise, if
vehicles in a particular range of SSF
were operated more often than others on
poor road surfaces, their exposure to
tripping mechanisms as well as their
rollover resistance would be reflected in
a correlation with SSF. Because of the
possibility that the apparent influence
of SSF on rollover could be due in part
to cross correlations, the agency also
performed a stepwise regression
analysis in which the available variables
describing driver and road
characteristics were given the first
opportunity to explain the differences
among vehicles in rollover rate. In this
analysis, cross correlations would
reduce the apparent influence of SSF
because part of its effect would have
already been included in a cross
correlated driver or road variable. The
driver and road use characteristics
recorded in the crash reports of the
various states included gender, age,
alcohol involvement, number of
occupants, day or night, stormy
weather, road speed limit over 50 mph,
bad road or road surface, rural location,
curve, and hill. When only the driver
and road use variables, but not the SSF,
for each vehicle were considered, it was
found that their cumulative information
could explain between 53 and 69
percent (differing with State) of the
variability between vehicles in rollover
rate. When SSF was added to the
available driver and road characteristics,
the explanatory power of the
information increased to between 85
and 90 percent. The addition of SSF
explained between 64 and 80 percent of
the variability remaining after
consideration of the driver and road
variables.

The six-state model that included all
185,000 single-vehicle crashes yielded
similar results. When only the SSF of
the vehicles is considered (with a
correction for systematic differences
between States) the R2 statistic was 0.73;
when the driver and road variables
rather than SSF were entered, the R2
statistic was 0.58; and when the SSF
was added to the driver and road
variables R2 statistic rose to 0.88. In the
direct correlation, SSF appeared to
explain about 72 percent of the
variability in rollover rate between crash

experiences of about 100 vehicle/make
models in six states. If cross correlations
between the vehicle SSF and driver and
road variables cause the direct
correlation to be optimistic, the same
cross correlations would diminish the
apparent influence of SSF in the
stepwise regression in which the driver
and road variables alone were entered
first. However, SSF remained influential
in the stepwise regression with the
power to explain 72 percent of the
remaining variability after the entry of
the driver and road use variables. (Note:
The similarity of 72 and 73 percent in
the two analyses is merely a
coincidence. While 73 percent is the R2
statistic in the direct correlation, 72
percent is the ratio (0.88 —0.58)/
(1.0—-0.58) in the stepwise analysis.)

Rollover is a very complex event,
heavily influenced by driver and road
characteristics as well as vehicle
properties. The most important non-
vehicle variable may be the speed at
which the vehicle leaves the roadway,
for which some of the driver and road
use variables are only broadly
indicative. However, the directly causal
influence of SSF is sufficient to explain
a large portion of the variability among
vehicles in real-world crash experiences
in either a direct correlation or stepwise
analysis of the variability remaining
after consideration of driver and road
use variables. It is not lost in the noise
of complex circumstances, and its
explanatory power exceeds the
cumulative explanatory power of all
other available driver and road use
variables in most instances.

The same analyses using TTR or CSV
would be expected to yield similar
results based on past agency studies. In
fact, CSV might show slightly higher
correlations because most rollovers are
tripped. However, the choice of a rating
metric was not made simply for
incremental gains in R2 among metrics,
since each one provides a high level of
correlation to rollover crash rates. The
simplicity and generality of SSF have
value in a rating system intended for
consumers. In addition, there is only
modest room for improvement over a
metric which already explains 73
percent of the variability in rollover
rates left after application of driver and
road use variables.

In some analyses, the inclusion of
wheelbase, which is simple, improves
the correlation coefficient. Wheelbase
has not been included here because,
unlike the components of SSF, it does
not have a direct causal relationship
with rollover. It may be a surrogate for
roll moment of inertia, yaw moment of
inertia, or pitch moment of inertia, each
of which may influence rollover in
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certain circumstances. Alternatively,
wheelbase may be a surrogate for owner
demographics within certain vehicle
classes. We have chosen not to include
factors which correlate to rollover
through cross correlation to other
undefined factors.

D. Simplicity and Measurability

The principle of SSF is obvious. The
fact that an object which is more top
heavy or narrower at its base can be
turned over more easily is encountered
repeatedly in common experience and is
intuitive for most consumers. Track
width is a straightforward dimensional
measurement which can be measured
very accurately given sufficient care,
and special fixtures and calipers can be
constructed to make the task easy. In
past comments to the agency, lack of
repeatability of c.g. height measurement
between various labs was cited.
However, improvements in equipment
and technique have taken place. The
agency’s own lab and a contractor using
similar equipment report errors no
greater than one half of one percent in
c.g. height measurement of vehicles.1?

Tilt Table measurements expressed
either as TTR or TTA also have the
advantage of accuracy and relative ease
of measurement. The process of tilt table
measurement should make intuitive
sense to the public, but the conversion
from an angle to a trigonometric ratio
may not. The reporting of the angle is
less complicated, but it creates a non-
linear measurement that does not
increase as rapidly as the actual
improvement of rollover resistance
expressed in TTR.

CSV would be easier for the public to
understand were it the result of a full
scale vehicle test rather than the
computation of a simplified model.
While the public should understand
track width and c.g. height, the
additional concept of roll moment of
inertia is outside common experience.
The simplified model also results in
CSVs that are unrealistic in absolute
value, though useful for comparison of
vehicles. The computation predicts that
lateral speeds of 10 to 15 mph are
sufficient for tripped rollover of
virtually all light vehicles from large
cars to compact SUVs. The low
threshold may not appear to be credible
to consumers who have experienced
hard curb contact with only wheel and
tire damage and may trivialize the
information by causing consumers
without such experience to conclude

19 Heydinger, G.J., et al; “Measured Vehicle
Inertial Parameters—NHTSA’s Data through
November 1998;” Society of Automotive Engineers
1999-01-1336; March, 1999.

that all vehicles will turn over so easily
that differences between vehicles are
not worth consideration.

In fact, the lateral speeds for tripped
rollovers of actual vehicles in common
circumstances would always be greater
than the computed CSV. Instead of
being available to raise the vehicle’s c.g.
to the rollover point, much of the
kinetic energy from the vehicle’s lateral
speed would be dissipated by tire
contact with the ground, stored or
dissipated in tire and suspension
deflections, and dissipated in the
permanent deformation of vehicle
suspension components and of the
tripping mechanism. The calculation of
CSV requires a measurement of roll
moment of inertia in addition to the
measurements needed to calculate SSF,
but that is not an obstacle. The agency’s
own lab and a contractor using similar
equipment report errors no greater than
two percent in roll moment of inertia
measurements of vehicles.

Side Pull Ratio has intuitive appeal if
one can understand that the inertial
forces which cause tripped or untripped
rollover can be represented by forces
applied in a laboratory with a cable
pulling at the c.g.. However, it is
difficult to coordinate the movement of
the outboard end of the cable with
vehicle roll motion and to avoid
applying extraneous vertical forces. For
this reason SPR is often estimated from
SSF with modifying factors for the roll
stiffness of the vehicle and its general
suS}}Jlension type.

The simplicity and relative ease of
measurement of SSF and TTR are
advantageous for consumer information.

E. Unintended Consequences

In comments to the 1992 ANPRM on
rollover issues, several manufacturers
pointed out that some changes that
could improve a vehicle’s tilt table
performance may degrade its control
and handling attributes. Aspects of
suspension design, such as choices of
front to rear roll stiffness ratio and
overall roll stiffness, could be different
from those now chosen to balance ride
quality, handling, tire wear and other
important features if they were
influenced by a desire to maximize TTR.
Commenters to the same docket claimed
that measurements of c.g. height were
difficult and not repeatable in
comparison to the tilt table
measurement.

These comments presented the agency
with a dilemma. The most practical
rollover resistance metric from a
measurement viewpoint, TTR, had the
potential to introduce new trade-offs for
suspension designers. Obviously, the
agency does not want vehicle

manufacturers to depart from designs
which they believe optimize safe
handling and directional control.
Improvements in the methods of
measuring the c.g. height of vehicles
have occurred that resolve the concerns
raised in the comments. SSF is now as
practical and repeatable a measurement
as TTR.

Changes in track width or c.g. height
to improve SSF do not require trade-offs
of handling and control. In general,
those particular changes would make it
easier to achieve good handling. A
potential trade-off discussed in the
agency’s 1987 denial of a rulemaking
petition for a minimum level of SSF was
the possibility of manufacturers
reducing the strength of the upper
structure of vehicles in order to lower
the c.g.. At that time, FMVSS No. 216
on roof crush resistance did not apply
to SUVs, vans or pickup trucks.
Beginning with the 1995 model year, the
roof crush resistance of light trucks
including SUVs and vans has been
included in the regulation, making that
potential choice to compromise safety
even less likely.

VI. Why Not a Standard?

The action contemplated by this
notice follows a decision by the agency
(59 CFR 33254) to terminate rulemaking
on a minimum standard for rollover
resistance and to pursue the consumer
information approach instead. In the
analysis leading to that decision, the
agency concluded that both Tilt Table
Angle and Critical Sliding Velocity were
causally related to rollover and had a
strong statistical relationship to rollover
frequency. However, the benefits
achieved by setting a minimum level for
a rollover metric, even well beyond that
of truck-based SUVs or full size vans,
were not great enough to compel the
costs of fundamental vehicle changes
and the loss of attributes desired by
customers. Also the redesign could
result in the elimination of some classes
of vehicles, such as compact SUVs.

The above conclusions about a
general rollover standard recognized
that most rollovers are tripped. The
circumstances of tripped rollover
usually involve leaving the road surface
unintentionally and hitting a tripping
mechanisms such as a curb, a ditch or
soft soil. There is a nearly infinite
variety of tripping mechanisms and
ways in which vehicle can strike them.
Basic changes in the geometric
properties of vehicles, as reflected in
SSF, TTA, and CSV, are necessary for
realistic improvements in tripped
rollover resistence. However,
improvements in on-road untripped
rollover performance may not require
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geometric changes at odds with the
attributes consumers seek in certain
classes of vehicles. While tripped
rollover is much more common than
untripped rollover, there is public
concern about the danger of untripped
rollover. The agency remains interested
in the possibility of a minimum
performance standard to address the
problem of untripped on-road rollover.
Its seeks comment on the need for a
standard addressing on-road untripped
rollover and requirements that may be
appropriate for such a standard.

The analysis of benefits in the 1994
notice to terminate rulemaking for a
minimum standard was concerned
primarily with tripped rollover. The
expected benefits of a potential
minimum standard were based on a
logistic regression analysis of the
sensitivity of rollover risk in single-
vehicle crashes to changes in rollover
resistance metrics. Rollover metrics
such as TTA, CSV, and SSF are relevant
to tripped rollover. The outcome of each
crash in a data base of 90,000 single-
vehicle crashes reported by the state of
Michigan was re-evaluated individually
changing the rollover resistance metric
but retaining the other vehicle, driver,
and road characteristics of the actual
crashes. The result was a set of
predictions by vehicle class of the
sensitivity of rollover rate to
incremental changes in the rollover
resistance metric, while preserving the
potentially influential demographic and
environmental factors associated with
actual crashes of vehicles in particular
classes. The percent improvement in
rollover rate for a vehicle class was
determined from the production
volume, single-vehicle crash rate, and
amount of change in the rollover
resistance metric demanded by a
potential standard for the vehicles in
that class. The benefits were calculated
from the reduction in rollover rate for
the vehicle class, the total number of
fatalities and injuries occurring in
vehicles of that class, and the degree of
harm mitigation accomplished when a
crash is prevented from becoming a
rollover crash.

Rollover prevention was not
considered crash prevention but rather
a reduction in the severity of crashes by
52 percent in fatalities and 25 percent
in injuries. The mitigation value of
rollover prevention was estimated by
comparing the harm to occupants in
single vehicle crashes with and without
rollover in the NASS database for the
years 1988-91.

Note that the demographic variables
are handled differently for estimating
the sensitivity of rollover risk to vehicle
metrics for analyses of a minimum

standard versus consumer information.
In the case of a minimum standard, it is
assumed that the driver and roadway
demographics of a vehicle class remains
unchanged but that the vehicle metric of
some vehicles in the class changes. In
the case of consumer information, the
rollover risk of all vehicles is estimated
using the same set of average
demographic variables because
individual consumers do not change
their age, gender or driving environment
as a result of vehicle choice.

At a minimum TTA of 46.4 degrees
(equal to a TTR of 1.05 and equivalent
to a minimum SSF of about 1.18),
reductions of 63 fatalities and 61 serious
injuries were estimated. No standard
van and few, if any, compact SUVs with
permanent top structures could meet
that hypothetical standard, and a third
to a half of compact pickups, minivans
and standard full size SUVs were found
to be unable to meet it. A parallel
analysis using CSV instead of TTA
yielded similar results except that
standard vans were unaffected because
their large roll moments of inertia
improve CSV. Most of the benefits were
calculated on the basis of increasing the
rollover resistance of some compact
pickups and many compact SUVs on the
order of 10 percent of the TTR.

Changes in c.g. height or track width
of vehicles to increase rollover
resistance by 10 percent are substantial
and compromise some of the attributes
consumers desire. For example, a 10
percent increase in track width (which
would increase TTR about equally) is
nearly 6 inches for a typical compact
SUV. Substantial chassis changes would
be required to accomplish that large an
increase in track width, and body
changes would be necessary to cover the
wheels. These changes would tend to
narrow the size distinction between
compact and standard SUVs. Similarly,
lower c.g. heights reduce ground
clearance and possibly the size of
objects that may be hauled. Vehicles
actually designed for off-road driving
where narrow width and high ground
clearance is necessary would be
eliminated by minimum requirements
for TTA, SSF or CSV found to have even
modest benefits. Compact SUVs with
enough ground clearance to negotiate
roads with unplowed snow would likely
have to be redesigned for greater width.

The agency decided instead to pursue
a consumer information program to
enable consumers to make informed
choices about the tradeoffs in vehicle
attributes, such as high ground
clearance, and rollover resistance. It
would inform drivers of the general
difference in rollover resistance between
light trucks and cars and among

vehicles within the various classes.
Consumers who need or desire a
particularly high cargo space or off-road
driving adaptations such as a large
amount of ground clearance and narrow
track width would not be denied the
chance to purchase such vehicles.
However, consumers who choose
vehicles with relatively low rollover
resistance would do so with knowledge
of that fact, something that is not true
today. The consumer information
program would also inform drivers who
choose vehicles with less rollover
resistance that their risk of harm can be
greatly reduced with seat belt use to
avoid ejection. In addition, NHTSA
believes that a consumer information
program would serve as a market
incentive to manufacturers in striving to
design new vehicles with greater
rollover resistance.

As explained above, NHTSA has
previously decided that it will not set a
vehicle rollover standard at a level that
would effectively force nearly all light
trucks to be redesigned to be more like
passenger cars (in the 1987 denial of the
Wirth petition, 52 FR 49033). NHTSA
has also previously decided that we will
not set a vehicle rollover standard at a
level that would effectively force a
redesign of some vehicle types like
small pickups and small sport utility
vehicles (in the 1994 termination of
rulemaking to establish a minimum
vehicle standard for rollover resistance
based on TTA or CSV, 59 FR 33254).
Even though we cannot justify
prohibiting the manufacture and sale of
these vehicles, we are now proposing to
provide the public with accurate and
meaningful information about the
rollover resistance of these vehicles and
allowing the public to make fully
informed choices when selecting a new
vehicle.

Some have previously argued that
NHTSA cannot and should not provide
consumer information about the relative
performance of vehicles until the agency
has first established a minimum
performance standard for performance
in that area. The implicit underpinning
of this argument is that the American
public deserves the protection of a
minimum performance standard if
NHTSA can show that performance in
an area is sufficiently related to on-road
safety performance. Only after the
agency has established a minimum
performance standard, according to this
argument, can NHTSA supplement the
standard with consumer information if
additional measures are needed.

Whatever the merits of this position
generally, NHTSA does not find this
argument persuasive in the context of
light vehicle rollover. Following this
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position, NHTSA must devote time and
resources to establish a minimum
standard for SSF. Given the agency’s
previous conclusions about standards
that eliminate classes of light trucks, the
standard would likely be set at a level
that would not effectively eliminate
recognized vehicle types. Thus it would
have to be set at a level that small
pickups and small SUVs could meet.
Such a standard would have extremely
small benefits. After the rulemaking for
this minimal-benefit standard was
complete, NHTSA could then try to
develop a meaningful consumer
information program along the lines laid
out in this request for comments. The
effect of the minimal-benefit rulemaking
appears to be primarily to delay giving
the American public meaningful
rollover information. However,
commenters who advocate this
approach are invited to clarify why they
believe such an approach is appropriate
in the context of rollover and how this
approach would serve the safety
interests of the American people.

NHTSA agrees that it has a high
burden when it proposes to establish a
program for relative consumer
information in an area where the agency
has not established a minimum safety
standard. In the case of light vehicle
rollover, however, we believe there is a
compelling case to provide SSF as
consumer information. The physics of
SSF and its causal relationship to
rollover are indisputable. SSF is not an
untried approach that NHTSA has just
discovered in some research. Instead,
the formula for calculating SSF is well-
known and widely-accepted. Each of the
manufacturers with which NHTSA has
discussed light vehicle rollover said that
they know the SSF for each of the
vehicles they manufacture. The
correlation of SSF to rollovers per single
vehicle crash is remarkably robust in an
area as complex as rollover, as detailed
in the Appendix to this notice. When
the science suggests a causal
relationship between a vehicle metric
and a safety problem, real world data
confirm that relationship, the metric
that will be provided as consumer
information is already in general use by
the industry, and can be repeatably
measured at different facilities, we
believe that information ought to be
shared with the American people to
allow them to make informed purchase
decisions regardless of whether the
vehicle metric is also part of a minimum
safety standard. Again, public comment
is requested on this position.

VII. Consumer Information
Presentation

A. How Consumers Want To See
Information Displayed

Eighty percent of respondents to a
1997 NHTSA survey felt that
comparative safety ratings of motor
vehicles should be available to the
public. Therefore, we assume that
consumers would be interested in
comparative rollover information. In
April 1999, we conducted a series of six
focus groups to examine ways of
presenting comparative rollover
information. Two focus groups were
conducted in each of three locations:
Dallas, Texas; Overland Park, Kansas (a
suburb of Kansas City); and Richmond,
Virginia.

Our study found that:

* Participants underestimated the
size of the rollover problem and were
surprised when informed of the actual
size.

* Participants enthusiastically
supported the idea of having rollover
information available in both point-of-
purchase (label) and brochure formats.

» Among the options presented,
participants were most comfortable with
ratings based on stars.

« Participants also agreed that a
graphic showing a tilted car would be
the clearest in conveying the message of
rollover and would have the most
impact on purchasers.

We have placed the complete focus
group report in the docket for interested
parties. While the focus group results
support use of either stars or a tilting
vehicle graphic to represent the ratings,
NHTSA is considering the use of stars.
Stars are already used for the front and
side NCAP ratings, and thus use of stars
for rollover would be consistent.

B. Converting SSF Measurements to Star
Ratings

Since the consumer focus groups
recommended a simple representation
of comparative risk using stars, we have
devised a procedure to rank vehicles for
rollover risk and assign stars based on
the statistical study described in the
Appendix, which estimated the
relationship between the SSF of a
vehicle and the incidence of rollover in
single-vehicle crashes (82 percent of
rollover crashes are single-vehicle
crashes).

To repeat, any vehicle can be made to
roll over if it strikes an effective tripping
mechanism at a great enough lateral
speed. The combinations of conditions
in real-world single-vehicle crashes are
limitless. Some conditions are so severe
that any vehicle would roll, and others
would not trip even the least stable

vehicle. Nevertheless, when a statistical
sample of real-world crashes is taken, it
is clear that vehicles with a low SSF roll
over more frequently than those with a
high SSF despite the unique
circumstances of individual crashes.
The observed rollover rate for a
particular make/model in the statistical
study was not included unless it was
based on at least 25 single-vehicle
crashes in a particular state, and it
received less weighting unless it was
based on at least 250 single-vehicles
crashes in that state. Likewise, the
adjustment of individual vehicle
rollover rates to a common demographic
base in estimating the risk relationship
with SSF was a step to reduce the
influence of the variety of conditions in
single-vehicle crashes.

The result of the study was an
equation relating the SSF to the
estimated number of rollovers per
single-vehicle crash, after accounting for
differences in driver, road and
environmental factors. This estimate of
rollovers per single-vehicle crash
represents the risk of rollover given a
single-vehicle crash:

Estimated rollovers per single-vehicle crash =
13.25 * 6(733731* SSF)

The computation of SSF at
meaningful increments of estimated
rollover risk, using this equation, offers
a basis for a star rating. The risk of
rollover indicated by the star rating
pertains to the likelihood of rollover in
the event of a single vehicle crash of
sufficient severity to cause a police
report. It broadly estimates the risk, per
event, of a single vehicle crash
becoming a rollover; it is not a measure
of the risk of rollover over the life of the
vehicle. We are defining the rating
intervals as follows:

ONE STAR (0): Risk of Rollover 40
percent or greater is associated with SSF
1.04 or less.

TWO STARS (00): Risk of Rollover
greater than 30 percent but less than 40
percent is associated with SSF 1.05 to
1.12.

THREE STARS (J0O0): Risk of
Rollover greater than 20 percent but less
than 30 percent is associated with SSF
1.13 to 1.24.

FOUR STARS (0O0O0O): Risk of
Rollover greater than 10 percent but less
than 20 percent is associated with SSF
1.25 to 1.44.

FIVE STARS (0DOCOOO): Risk of
Rollover less than 10 percent is
associated with SSF 1.45 or more.

The relationship between SSF and
rollovers per single vehicle crash which
is reflected in the star ratings above was
derived by the statistical method
described in the Appendix to best
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estimate the national trend between
rollover risk and SSF. The relationship
appears to be constant over the four
years of state crash data analyzed, but
the agency intends to continue to
monitor it as newer crash data becomes
available. Should changes in road
conditions, demographics, or vehicles
alter the relationship, the levels of risk
associated with the star ratings would
be adjusted.

The rollover ratings should be
distinguished from the frontal and side
crash star ratings. The present star
ratings are measures of the
crashworthiness of the body structure
and restraint systems of a vehicle in the
event of a frontal or side crash. The
rollover risk rating does not pertain to
the crashworthiness of the vehicle in a
rollover crash. Instead, it estimates the
likelihood that a rollover will occur in
the event of a single vehicle crash. The
majority of rollovers occur in single
vehicle run-off-the-road crashes, and the
majority of deaths in rollover crashes
are the result of ejection from the
vehicle. The frontal and side crash
ratings are direct estimates of the
probability of serious injury in those
types of crashes. The rollover star rating
will estimate the probability of a single
vehicle crash becoming a rollover, but
the probability of a serious or fatal
injury in a rollover depends heavily on
the occupant’s decision to protect
himself or herself against ejection
through the use of seat belts.

Like frontal and side NCAP ratings,
the rollover rating is concerned with
vehicle attributes that affect the
outcome of a crash. None of the ratings
attempt to describe the probability of a
vehicle’s involvement in crashes in the
first place. It can be argued that vehicles
with anti-lock brakes are less likely to
have frontal crashes, but that possibility
does not alter the frontal
crashworthiness star rating. Likewise, it
may be argued that short wheelbase
vehicles are more likely to be involved
in single vehicle run-off-the-road
crashes, but that possibility would not
alter the star rating of the probability of
a rollover given the event of a single
vehicle crash. Stability control and
other advanced vehicle systems are
being developed to reduce the instances
of loss of control which can cause run-
off-the-road crashes. However, such
advanced systems would not affect the
probability of rollover in those single
vehicle run-off-the-road crashes still
occurring even with those systems, and
would not affect the rollover star rating
given a vehicle. While the effectiveness
of stability control technology in crash
reduction is presently unproven, its
potential is of great interest. If stability

control technologies are proven to have
a significant effect on the exposure of
vehicles to off-road crashes, we would
consider adding information about the
equipment to the presentation of the
rollover information. Commenters are
invited to share any data they may have
on the effectiveness of these stability
control technologies in preventing
single vehicle crashes.

Of course, as in all NCAP information,
the numerical measurements as well as
the star interpretation of risk would be
available to consumers. The NAS study
recommended that NHTSA provide
consumer information in a hierarchy of
detail, so consumers can find
information at the level they are
comfortable with. In addition, various
focus groups have suggested that
making the more detailed information
available increases consumer
confidence in the ratings, even if the
consumer does not actually use the
information.

VIII. Rollover Information
Dissemination Through NCAP

A. Why NCAP Rather Than Vehicle
Labeling?

In the 1994 NPRM the agency
proposed a consumer information
regulation for rollover. The proposal
called for each new vehicle to be labeled
with information about its rollover
resistance and information about the
range of rollover resistance for cars and
light trucks. This regulation would have
mandated participation of the vehicle
manufacturers. The testing and labeling
would have been done by the
manufacturers, and associated costs
borne by them. Manufacturers would
have been required to report a rollover
resistance metric (TTA and CSV were
discussed in the proposal) for each
make/model to NHTSA by January 1 of
each year. Manufacturers would decide
how to group vehicle models for
reporting. NHTSA would mandate a
specific test procedure and accuracy
tolerance for reported data, to prevent
either over- or understatement of the
rollover metric. NHTSA would then
receive and process the information
reported by the manufacturers to
provide the manufacturers with the
ranges of metrics for cars and for light
trucks by April 1.20

By September 1 each year all new
vehicles would have been required to
have a window sticker showing this

20 Under this proposal the actual measurement,
not a star ranking, would have been reported on the
label, along with the range of data from all
manufacturers for cars and for light trucks, so the
consumer could see where each vehicle fell in range
of available choices.

rollover information. Again, the format,
location, and language of the label
would have been set forth by regulation.
The regulation would also have required
specific information about rollover to
appear in each vehicle owner’s manual.

The agency estimated, in 1994, that
the costs to manufacturers associated
with this mandatory program would be
between 3.93 and 6.35 million dollars,
depending on which specific vehicle
metric was required. These costs would
come from generating the metric for the
labels, printing the labels and affixing
the labels to the vehicles.

The advantage of a vehicle labeling
requirement is that the information is
provided to all consumers without the
need to ask for it. This advantage was
reflected in the focus group study.
However, the labeling of vehicles with
one safety attribute to the exclusion of
others may be misleading. Also, using a
label listing a single-vehicle safety
attribute would be contrary to the
principles of the NAS study on
consumer information that the agency
was directed to consider. That 1996
study recommended the development of
an overall measure of vehicle safety.
Until that goal can be met, the
presentation of our proposed measure of
rollover risk, in the context of our
established measures of frontal and side
impact crashworthiness in NCAP,
would, in our opinion, go a long way
toward addressing NAS’s concern for
presenting overall vehicle safety. It also
provides some practical advantages:

* Implementation would be faster.
The program would be able to start
almost immediately, so consumers
would have the information sooner.

» NHTSA retains control of vehicle
measurement so the consumer will
know exactly which vehicle model/
equipment combination was tested.

« It takes advantage of the existing
NCAP organization within NHTSA
equipped to perform vehicle tests and
disseminate consumer information and
avoids the need for a compliance
function within NHTSA to collect and
process manufacturers’ test reports and
provide to manufacturers the vehicle
ranges required on the labels.

While we believe NCAP is the most
immediate, inexpensive, and efficient
way to get rollover information to the
consumer, we would like to receive
comments from the public on the merits
of this type of program as compared to
labeling individual vehicles so that
consumers receive the information at
the point of sale. NHTSA, in partnership
with AAA, distributes approximately
600,000 Buying a Safer Car brochures
annually. Buying a Safer Car provides
NCAP ratings and other safety feature
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information for new models. In
addition, NHTSA gets approximately
22,000 visitors per week (or
approximately a million visitors a year)
to the web site location for the NCAP
ratings.

B. Addition of Rollover Stability Stars to
NCAP

The agency has tentatively decided to
go forward with a pilot consumer
information program on vehicle rollover
resistance, using the SSF as a basis for
the rating system. This program would
be part of NCAP, which currently gives
consumers information on frontal and
side-impact crashworthiness. We hope
to have the pilot rollover information
program ready for the 2001 model year.

The rollover information program
would operate very much as the current
NCAP does today. New models would
be selected for testing before the
beginning of the model year. Selection
would be based primarily on production
levels predicted by the manufacturers
and submitted to the agency
confidentially. Consideration would
also be given to vehicles scheduled for
major changes, or new models with
specific features that may affect their
SSF’s. The vehicles chosen for NCAP
testing would be procured and
measured by NHTSA as the vehicles
become available. Vehicles would be
procured with popular equipment,
typical of a rental fleet, and the
equipment with possible influence on
SSF would be included in the vehicle
description. Two wheel drive and four
wheel drive versions of a vehicle would
be treated as separate models because a
four wheel drive option can have a
significant effect on SSF. As provided
for in the present NCAP, manufacturers
can, at their option, pay for tests of
vehicles, models or configurations not
included in NHTSA'’s test plan if they
wish to inform consumers through the
program. (Vehicle purchase and testing
is done by a NHTSA-approved testing
laboratory.) The SSF would be
converted to a “‘star” rating according to
the curve presented earlier. The rollover
“star” information would be published
by NHTSA and placed on the agency’s
web site. The brochures and the web
site presentation would explain the
basis of the ratings, make available the
SSF measurements, and discuss the
magnitude of rollover harm prevention
provided by safety belt use.

As part of the presentation on rollover
in NHTSA brochures and on our web
site, we will include explanatory
language for consumers. The following
two paragraphs are illustrative of the
information that would be presented:

Rollover is a very complex event, heavily
influenced by driver and road characteristics
as well as the design of the vehicle. Most
rollovers occur when a single vehicle runs off
the road and is tripped by a ditch, soft soil,

a curb or other object. The speed at which
the vehicle leaves the roadway is always
important to the risk of rollover. The NCAP
rating is based on Static Stability Factor,
essentially a measure of how “top heavy” a
vehicle is. Static Stability Factor can be used
to predict the risk of rollover in the real
world. In fact, a statistical study of 185,000
single vehicle crashes in six states involving
100 popular vehicle models confirmed Static
Stability Factor’s relationship to the actual
occurrence of rollover crashes. Vehicles with
greater Static Stability Factors are less “top
heavy” and are awarded more stars in
proportion to their reduced risk of rollover in
the event of a single-vehicle crash.

Regardless of vehicle choice, the consumer
and his or her passengers can reduce their
risk of being killed in a rollover crash
dramatically by simply using their seat belts.
Seat belt use has an even greater effect on
reducing the deadliness of rollover crashes
than on other crashes because so many
victims of rollover crashes die as a result of
being partially or fully thrown from the
vehicle. NHTSA estimates that belted
occupants are about 75% less likely to be
killed in a rollover crash than unbelted
occupants.

IX. Rulemaking Analyses and Notices
Executive Order 12866

This request for comment was not
reviewed under Executive Order 12866
(Regulatory Planning and Review).
NHTSA has analyzed the impact of this
request for comment and determined
that it is not a “‘significant regulatory
action” within the meaning of Executive
Order 12866. The agency anticipates
that providing information on rollover
risk under NHTSA’s New Car
Assessment Program would impose no
regulatory costs on the industry.

X. Submission of Comments

A. How Can I Influence NHTSA'’s
Thinking on This Document?

In developing this document, we tried
to address the concerns of all our
stakeholders. Your comments will help
us improve this notice. We invite you to
provide different views on options we
propose, new approaches we have not
considered, new data, how this
document may affect you, or other
relevant information. We welcome your
views on all aspects of this document,
but request comments on specific issues
throughout this document. We grouped
these specific requests near the end of
the sections in which we discuss the
relevant issues. Your comments will be
most effective if you follow the
suggestions below:

» Explain your views and reasoning
as clearly as possible.

» Provide solid technical and cost
data to support your views.

 If you estimate potential costs,
explain how you arrived at the estimate.

» Tell us which parts of this
document you support, as well as those
with which you disagree.

* Provide specific examples to
illustrate your concerns.

 Offer specific alternatives.

» Refer your comments to specific
sections of this document, such as the
units or page numbers of the preamble,
or the regulatory sections.

* Be sure to include the name, date,
and docket number with your
comments.

B. How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or ‘““Help/Info” to
obtain instructions for filing the
document electronically.

C. How Can I Be Sure That My
Comments Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

D. How Do I Submit Confidential
Business Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
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CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

E. Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

F. How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on “search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”
After typing the docket number, click on
“search.”

(4) On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. Although the comments are
imaged documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you

periodically check the Docket for new
material.

G. Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

» Have we organized the material to
suit the public’s needs?

» Are the requirements in the rule
clearly stated?

* Does the rule contain technical
language or jargon that is not clear?

* Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

* Would more (but shorter) sections
be better?

* Could we improve clarity by adding
tables, lists, or diagrams?

* What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this document.

Issued on: May 24, 2000.
Stephen R. Kratzke,

Associate Administrator for Safety
Performance Standards.

Appendix: Association Between SSF
and Rollover Risk Estimated From
Crash Data

A. Purpose of the Analysis

Our purpose is to describe the relationship
between the Static Stability Factor (SSF) and
the risk of rollover in single-vehicle crashes
given the average mix of road use
characteristics nationwide. We know that
environmental, road, and driver factors affect
rollover risk, and we suspect that vehicles
with low SSFs may tend to be used
differently than vehicles with high SSFs.
(Another way to describe this is to say that
SSF may be confounded with road use
characteristics.) For example, some vehicles
with a low SSF may tend to be used on
curved roads or by young drivers, and these
may be conditions that increase rollover risk.
Therefore, our description of the association
between the SSF and rollover risk will be no
better than our ability to remove the
confounding effects of differences in road
use.

B. Data Availability

To compare the performance of different
vehicle models, we need a large number of
single-vehicle crashes. The National
Automotive Sampling System (NASS)
provides good data, but NASS is limited to
towaway crashes and includes too few cases
for this type of analysis. The Fatality
Analysis Reporting System (FARS) includes
a large number of cases, but the restriction to
fatal crashes limits its use for comparisons of

rollover propensity. The General Estimates
System (GES) includes a large number of
cases of all crash severities, and these data
will be valuable when used in conjunction
with the larger volume of cases available in
the state crash files.

The agency routinely obtains crash files
from seventeen states as part of its State Data
System (SDS). We questioned whether a
single state could represent the national
experience (given state-to-state differences in
road use and reporting practices), so we
decided to use as many states as possible.
This allowed us to compare the results
among states and to combine the results to
produce our best national estimate of the
relationship between the SSF and rollover
risk. Participants in the SDS include nine
states that have the Vehicle Identification
Number (VIN) on their crash files; we will
call them the “VIN states” here. We need the
VIN to completely and accurately describe
the vehicle, and this is an essential part of
our analysis. We eliminated three VIN states:
Illinois (because we have not yet obtained the
1996 and 1997 data from this state) and New
Mexico and Ohio (because we know that a
rollover is recorded in these states only if the
police identify it as the first harmful event in
the crash). The 1994—-1997 calendar year files
for the other six VIN states in the SDS
(Florida, Maryland, Missouri, North Carolina,
Pennsylvania, and Utah) are the basis of our
analysis. We used GES to verify and calibrate
the results obtained from the six state files,
but these six states include 26 times as many
cases as GES alone.

C. Determination of the SSF

The main criterion for selecting the
vehicles used in this analysis was the
availability of a reasonable estimate of the
SSF, and our goal was to include as many
vehicle models as possible. We started with
an existing compilation of all the SSF
measurements made by the agency through
1998, but limited the study vehicles to model
years 1988 and later. We added
measurements provided by the General
Motors Corporation (GM) for other vehicles,
but we limited these additions to passenger
cars and vans because the GM data did not
distinguish between two- and four-wheel
drive versions of pickup trucks and sport
utility vehicles. We used data from vehicles
tested with a single passenger when these
were available, and from zero- or two-
passenger loading when one-passenger
loading was not available. A handful of SSF
values were imputed, as in the following
example: We assigned a late-generation four-
wheel drive S-series Blazer (model years
1995 to 1998, for which we had no SSF
measurement) the same SSF as the two-wheel
drive version because there was no difference
in the SSF between the two- and four-wheel
drive versions in the earlier generation of that
model (model years 1983 to 1994).

The result was a list of a hundred vehicle
models (vehicle models tested by the agency,
identified by GM, or imputed as described
above). The list includes the following
number of vehicle models for each of four
light vehicle types: 36 cars, 30 sport utility
vehicles, 13 vans, and 21 pickup trucks. The
number of vehicle models in the study (a
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hundred) is a nice round number, but this
was not by design. Our goal was to include
as many models as possible, and one
hundred was the number that was possible.

D. Data Processing

We identified vehicles for which we had a
SSF value (including corporate cousins of the
tested vehicles) in the state and national
crash files based on the VIN and with the
help of the 1998 version of The Polk
Company’s PC VINAU software. The list of
vehicle models used in the analysis is shown
as Tables A—1 through A—4; note that some
vehicle groups include more than one vehicle
model because the tested vehicles had
corporate cousins. We restricted the crash
data to single-vehicle events, which we
defined to exclude crashes with another
motor vehicle in transport or with a
nonmotorist (such as a pedestrian or
pedalcyclist), animal, or train. We eliminated
any vehicle without a driver and all vehicles
that were parked, pulling a trailer, designed
for certain special or emergency uses
(ambulance, fire, police, or military), or on an
emergency run at the time of the crash.

All the files we used include variables that
describe the conditions of the road and
driver, and these are useful for understanding
the risk of rollover. A detailed review of the
agency’s GES and SDS documentation
showed that the following information is
available for most of the six states and for
GES. The name of the variable created from
this information is shown in capital letters,
in parentheses:

(1) Did the vehicle roll over? (ROLL)

(2) Was it dark when the crash occurred?
(DARK)

(3) Was the weather inclement? (STORM)

(4) Did the crash occur in a rural area?
(RURAL)

(5) Was the speed limit 50 mph or greater?
(FAST)

(6) Did the crash occur on a grade, dip, or
summit? (HILL)

(7) Did the crash occur on a curve?
(CURVE)

(8) Were there potholes or other bad road
conditions? (BADROAD)

(9) Was the road wet or icy or have another
bad surface condition? (BADSURF)

(10) Was the driver male? (MALE)

(11) Was the driver under 25 years old?
(YOUNG)

(12) Was the driver uninsured?
(NOINSURE)

(13) Was drinking or illegal drug use noted
for the driver? (DRINK)

(14) How many occupants were in the
vehicle? (NUMOCC)

For each state and GES, we calculated the
following summary statistics for each of the
hundred vehicle groups in the study:

(1) Number of single-vehicle crashes
during these four years;

(2) Number of rollovers per single-vehicle
crash;

(3) Involvement of the following per single-
vehicle crash (as available on each file):
DARK, STORM, RURAL, FAST, HILL,
CURVE, BADROAD, BADSURF, MALE,
YOUNG, NOINSURE, and DRINK; and

(4) Average number of occupants per
vehicle in these crashes.

We used these summary-level data
(summarized as counts and averages per
vehicle group) as the basis for our analysis.
Each summary record, representing a vehicle
model group, is a data point in our linear
regressions.

E. State-by-State Data Analysis

For each state, we limited the analysis to
vehicle groups with at least 25 single-vehicle
crashes. This threshold is somewhat
arbitrary, but it is the one we used in an
earlier analysis of single-vehicle crashes in
state data.21 There are two valuable results:
(1) There is at least one rollover for each
vehicle group included in the model, and (2)
there is no vehicle group for which every
single-vehicle crash resulted in a rollover.
That is, the rollover rate is greater than zero
and less than one for every vehicle group we
included in the study. We could have had as
many as 600 data points (six states, each with
up to 100 vehicle groups) for this analysis.
We actually had (because of the threshold for
inclusion) 481 data points, which represent
the experience of 184,726 single-vehicle
crashes. A similar restriction on the GES data
file produced 60 data points representing the
experience of 7,022 vehicles. The number of
vehicle groups available for our analysis and
the total number of single-vehicle crashes
represented by these groups are shown in the
first two data rows of Table A—5.

The number of rollovers per single-vehicle
crash varies by state (from a low of 0.127 for
Missouri to a high of 0.363 for Utah). There
are two major reasons for this variation: (1)
Real differences among the states in road
conditions, vehicles, and drivers, and (2)
state-to-state reporting differences (and, in
particular, the conventions for reporting
nonrollover, nontowaway crashes). However,
it is encouraging that the average number of
rollovers per single-vehicle crash for the
study vehicles was 0.198 for the six states
combined, which is the same as the
proportion estimated from GES for the same
vehicles and time period.

We performed a number of stepwise linear
regressions (using forward variable selection
and a significance level of 0.15 for entry and
removal from the model) on the individual
states as preparation for an analysis of the six
states combined. In each case, we modeled
the natural logarithm of the number of
rollovers per single-vehicle crash, LN(ROLL),
as a function of a linear combination of the
road, vehicle, and driver variables available
in that state’s crash file. We chose this
transformation for three reasons: (1) A visual
inspection of the data suggested that this
form describes the relationship between
rollover risk and the SSF better than a simple
linear {it, (2) this form was consistent with
our understanding of the process (we
expected the biggest differences in the
number of rollovers per single-vehicle crash
to occur at relatively low values of the SSF,
with diminishing effects for higher values of
the SSF), and (3) this transformation has
convenient mathematical properties. The
form of the model implies that arithmetic

21 As described in our July 1991, Technical
Assessment Paper: Relationship between Rollover
and Vehicle Factors.

changes in the SSF (for example, an
additional 0.01 in the value) are associated
with geometric changes in the number of
rollovers per single-vehicle crash (about 3
percent fewer rollovers observed per single-
vehicle crash for any 0.01 increase in the
SSF, before accounting for differences in road
use).

We ran stepwise regression models using
the option that gives more weight to data
points that are based on more observations,
so vehicle groups with more crashes count
for more in the analysis. Each data point was
weighted by the number of single-vehicle
crashes it represented, but the weighting was
capped at 250. That is, data points based on
more than 250 observations were weighted
by 250. The weighting threshold is somewhat
arbitrary, but it was chosen because it is 10
times the threshold for inclusion in the
analysis. The rationale for weighting the data
for the regression is that data points based on
more observations are more reliable; the
rationale for capping the weights is that at
some point there are only marginal
improvements in our estimates, and we want
estimates that fit well over the entire range
of the data (that is, for low-SSF and for high-
SSF vehicles).

Florida can be used to illustrate our
procedure. There are 85 vehicle groups
available for our analysis, which represent
the experiences of 34,521 vehicles in single-
vehicle crashes during 1994-1997. There
were 0.208 rollovers per single-vehicle crash
in these data. A weighted linear regression of
LN(ROLL) as a function of the SSF alone has
an R-squared of 0.7074, which means that the
SSF alone explains 71 percent of the
variability in the data. This suggests that the
SSF has great explanatory power for the
number of rollovers per single-vehicle crash,
but we are concerned that differences among
vehicle groups in the mix of road use
characteristics may be confounding the
relationship. Therefore, we also used more-
complex models that explicitly include these
potentially confounding factors.

A weighted linear regression using a
stepwise approach to include the best of the
road use variables alone (that is, without the
SSF) produced an equation with an R-
squared of 0.5313. A second weighted linear
regression using a stepwise approach to
include the best of the road use variables
plus the SSF produced an equation with an
R-squared of 0.9041. The variability
unexplained by the first model is:

1—0.5313 = 0.4687 (without the SSF),

and the variability unexplained by the
second model is:

1 — 0.9041 = 0.0959 (with the SSF).

This means that 80 percent of the variability
in the data remaining after the effects of the
best of the road use variables are used is
eliminated by allowing the SSF to enter the
stepwise procedure. This is calculated as:
(0.4687 — 0.0950)/0.4687 = 0.80.

We consider 80 percent to be the value of the
SSF in explaining the number of rollovers
per single-vehicle crash.

We used the results of the model to adjust
the observed number of rollovers per single-
vehicle crash to account for differences
among vehicle groups in their road use
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characteristics in single-vehicle crashes. For
each data point, we used the regression
results (the coefficients of the explanatory
road use variables, FAST, CURVE, MALE,
YOUNG, and DRINK) and the typical road
use (the observed averages of these road use
characteristics for the study vehicles as a
group) to estimate what LN(ROLL) would
have been if road use for that vehicle group
had been the typical road use for all the
vehicles in the Florida study. The approach
is similar to that described in our July 1991
Technical Assessment Paper. The average
adjusted number of rollovers per single-
vehicle crash for all the study vehicles in
Florida is, by design, 0.208 (that is, the same
as the number estimated from the unadjusted
data). The line through the adjusted data is
described by:

LN(ROLL) = 3.1691 — 3.7935 x SSF.

Exponentiating both sides of the equation
produces an estimate that the number of
rollovers per single-vehicle crash is
approximated by the curve described by:
ROLL = 23.79 x (37935 x SSF),

This model form has very useful properties.

The equation can be used to estimate the
number of rollovers per single-vehicle crash
as a function of SSF alone, for the average
mix of road use characteristics for the study
vehicles in Florida during the years 1994—
1997. For example, we can use the statistical
model to identify the increase in the SSF that
is associated with an estimate of half as many
rollovers per single-vehicle crash. Note that
our model has the same form as that used to
describe radioactive decay as a function of
time (with SSF used in place of time as the
independent variable). Using the terminology
and theory from the physical application,
3.7935 is the decay constant, and the half-life
of the process is estimated as:
Half-life = LN(2)/(3.7935)

=0.18.

This means that the increase in the SSF that
is associated with halving the number of
rollovers per single-vehicle crash in Florida
is estimated as 0.18. For example, the
number of rollovers per single-vehicle crash
under average conditions in Florida for the
study vehicles as a group is estimated as:
0.40 for a SSF of 1.08
0.20 for a SSF of 1.26, and
0.10 for a SSF of 1.44.

Thus, rollover risk drops by a half when the
SSF increases from 1.08 to 1.26, and it drops
in half again when the SSF increases from
1.26 to 1.44.

F. Comparison of the State Results

The results for the six individual states and
GES are shown in Table A-5. The value of
the SSF in explaining rollovers per single-
vehicle crash (measured as the decrease in
unexplained variability when SSF is allowed
to enter the stepwise regression) for the six
states ranges from 64 percent for Utah to 80
percent for Florida; the value estimated from
GES is 54 percent. The estimated increase in
the SSF that is associated with halving the
number of rollovers per single-vehicle crash
is similar across the six states, ranging from
0.18 (Florida and Missouri) to 0.24
(Pennsylvania and Utah); the value estimated
from GES is 0.18.

There are also similarities in which
explanatory variables were chosen by the
stepwise regression procedure. The best
models for the states (the models that include
SSF and those road use variables that are
most useful in explaining the number of
rollovers per single-vehicle crash in each
state) include the following variables:
DARK: 2 states,

STORM: 1 state,

RURAL: 2 states (not available in 2 other
states),

FAST: 5 states,

HILL: 2 states,

CURVE: 4 states,

BADROAD: 1 state (not available in 2 other
states),

BADSUREF: 1 state,

MALE: 6 states,

YOUNG: 5 states,

DRINK: 4 states, and

NUMOCC: 2 states (not available in 1 other
state).

The similarities among the individual state

models suggests that the six states can be

combined to form a best estimate of the

relationship between the SSF and the

number of rollovers per single-vehicle crash

if the differences among the states in road use

and crash reporting can be addressed. We

would not be surprised if a multi-state

stepwise regression selected FAST, CURVE,

MALE, YOUNG, and DRINK as explanatory

variables because these factors are important

in the individual state analyses. Note that

combining the data from individual states is

already done by FARS (a census of traffic

fatalities in all states) and by GES (a survey

of police-reported crashes in sampled states),

and this combination is done without

adjustment for differences in reporting

practices. Our efforts to model the combined

data from the six available VIN states are

described below.

G. Combined Six-State Data Analysis

We performed a weighted stepwise linear
regression analysis for the six states
combined using the 481 data points that
represent at least 25 single-vehicle crashes,
with the weighting capped at 250. These 481
data points represent the experience of
184,726 single-vehicle crashes in the six-state
combined data, including the following
number of data points for each of four light
vehicle types:

204 for cars,

124 for sport utility vehicles,
45 for vans, and

108 for pickup trucks.

The road use variables considered by the
model were those that are available in all six
states: DARK, STORM, FAST, HILL, CURVE,
BADSURF, MALE, YOUNG, and DRINK.

We modeled LN(ROLL) as a function of
these road use variables, and we created five
dummy variables (DUMMY __ FL,
DUMMY__MD, DUMMY__NC,
DUMMY__PA, and DUMMY__UT) to capture
state-to-state differences. We needed dummy
variables to combine the state data because
the states have different reporting thresholds
and practices, which produce different levels
of rollovers per single-vehicle crash even
after accounting for differences in road use.
We chose Missouri as the baseline state for

two reasons. First, Missouri has the lowest
rollover rate (both before and after
accounting for differences in road use), and
this means that the coefficients of all the state
dummy variables will be positive; this makes
the results a little easier to describe, but it
has no analytical implications. And second,
there are significant differences between
Missouri and each of the other five states in
the number of rollovers per single-vehicle
crash; this allows all five state dummy
variables to enter the model and lets us
measure the relative reporting effect of every
state.

For example, the dummy variable
DUMMY__FL was defined as “‘one’ for each
of the 85 Florida data points, and it was
defined as “‘zero” for each of the 396 data
point from the other five states. The
coefficient of DUMMY __ FL estimated by the
regression analysis is interpreted as the
incremental risk of rollover in Florida
(compared to Missouri, the baseline state),
after considering differences in road use. The
other four dummy variables were handled
analogously. All five dummy variables were
defined as “zero” for all the Missouri data
points.

The best model without SSF has an R-
squared of 0.5753, and the best model with
SSF has an R-squared of 0.8829. This means
that allowing the SSF to enter the model
explains 72 percent of the variation that was
not explained by the model without SSF, and
so we say that the value of the SSF to our
model is 72 percent. The stepwise regression
procedure with SSF chose three variables
that describe the driving situation (DARK,
FAST, and CURVE), three variables that
describe the driver (MALE, YOUNG, and
DRINK), and all five state dummy variables.

We used forward variable selection and a
significance level of 0.15 for entry and
removal from the model, but only one
variable in the best model that included the
SSF had a significance level greater than
0.0001 (DARK, at 0.0663). The F-statistic for
the model as a whole was 294, and the
probability of a value this high by chance
alone is less than 0.0001. More details on the
fit of the model are included as Table A-6.

The variables FAST, MALE, and YOUNG
are unambiguous, and it seems likely that
they are consistently reported by all six states
(though there are some differences in the
rates of missing data). The coding of DARK
and CURVE may vary somewhat by state
(states may differ in how they code twilight
conditions, and states where most roads
curve may tend to call a slightly-curved road
“straight”). The coding of DRINK probably
differs among the states. The state dummy
variables describe systematic differences
between states, including differences in the
reporting threshold.

We used the results of the model to adjust
the observed number of rollovers per single-
vehicle crash to account for differences
among states and vehicle groups in their road
use characteristics in single-vehicle crashes.
For each data point, we used the regression
results to calculate how many rollovers per
single-vehicle crash we would have expected
if road use for that vehicle group had been
the typical road use for all the vehicles in the
study. (The effects of the adjustments on



Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/Proposed Rules

35019

individual data points are sometimes large.
For example, one pickup truck group had
0.46 rollovers per single-vehicle crash in
Florida, in part because drivers of this
vehicle in Florida tended to be young. If the
vehicle had been driven like the average of
all the vehicles in the study, we estimate that
there would have been 0.35 rollovers per
single-vehicle crash. This second number is
what we are calling the “adjusted” rollover
risk.)

The average adjusted number of rollovers
per single-vehicle crash for all the study
vehicles is, by design, 0.198 (that is, it is the
number estimated from both the six-state
data and GES). The fit of the curve through
the adjusted data is described by:

Estimated rollovers per single-vehicle crash =
13.25 x e(73.7831 x SSF)
This is the curve determined from the
observed number of rollovers per single-
vehicle crash, the results of the weighted
regression model, and with an average of
0.198 rollovers per single-vehicle crash for all
the vehicles used in the study. Figure A-1
shows the adjusted value of the rollover risk
for each vehicle group averaged over all six
states and the curve that describes the pattern
of rollover risk as a function of the SSF. Our
national estimate of the number of rollovers
per single-vehicle crash declines by half for
any increase of 0.21 in the SSF.

H. Discussion

The observed relationship between the SSF
and the number of rollovers per single-
vehicle crash is confounded by (1) The
relationship between the SSF and road use
factors that directly affect the risk of rollover
and (2) state-to-state differences in reporting

practices, including the reporting threshold.
We attempted to correct for these biases in
order to isolate the effect of the SSF on
rollover risk, and the curve through the
adjusted data is our best estimate of the
relationship between the SSF and the risk of
rollover. The fit of the model (an R-squared
of 0.88), the significance of the SSF in the
model (the probability of a greater value of
the t statistic is less than 0.0001), the value
of the SSF in this model (a 72 percent
reduction in the R-squared compared to the
best model without the SSF), and the
implications from the model (rollovers
decrease by half for any increase of 0.21 in
the SSF) suggest a strong relationship
between the SSF and rollover risk. However,
this (in common with all statistical models)
is a simplification of a complex process.

There are important factors that were not
included in the model because they are not
available on the state data files. Some of the
unmeasured factors that may influence
rollover risk include driver skill (including
attitudes, habits, and experience) and after-
market changes to the vehicle’s SSF
(including those caused by differences in tire
inflation, vehicle loading, and wheel size).
None of these factors was explicitly included
in the analysis, but some of them may be
included through their association with
other, measured variables. For example,
differences in driver skill as a function of
vehicle group are captured to the extent that
driver skill is a function of age (as measured
by YOUNG).

Statistical models are a method for dealing
with uncertainty. The results can suggest an
underlying process, but they do not (except
in the most trivial cases) produce

deterministic predictions. For example,
Figure A—1 shows some scatter around the
fitted curve. This may reflect omitted
variables, the effect of having only a few
vehicle groups at each level of the SSF, or the
effects of natural statistical variability
(reflecting, in part, sample size limitations).
We can put this unexplained variability in
perspective, and we will use Florida for
illustrative purposes.

Figure A-2 shows the Florida data adjusted
to the typical road use for all vehicles in the
study. (The amount of scatter in the Florida
data appears similar to that for the average
of the six states shown in Figure A-1.) The
natural variability in the data is suggested by
how much the rollover risk for a single
vehicle group varies from year-to-year. Figure
A-3 shows the number of rollovers per
single-vehicle crash (calculated directly from
the Florida data, without any adjustments for
confounding factors) for each vehicle group
for two calendar year groups: 1994-1995
versus 1996—1997. For this purpose, the data
were limited to vehicle groups that had at
least 25 single-vehicles crashes in both time
periods. The line fit to these data (weighting
each vehicle group by the number of single-
vehicle crashes in Florida during these four
years, with the weighting capped at 250) has
an R-squared of 0.89 and the equation:
Rollover risk in 1996-1997 = 0.0111 + 0.946

x Rollover risk in 1994-1995.

That is, our model of rollover risk as a
function of SSF across vehicle groups seems
to fit the data about as well as a model of
year-to-year changes for each vehicle group,
which seems like a reasonably good fit for
such a complex process.

TABLE A—1.—THE SSF FOR PASSENGER CARS

Vehicle group Make/model h;lec);jresl SSF
Dodge Neon, PIYMOULh NEOM ......ooiiiiiiie ettt et b e b e sne e 95-98 1.44
Ford Crown Victoria 9297 1.42
[0 (o I =Yoo AR TP U UPRNN 91-96 1.38
(o] o [ oo ¢ MY T= T TN I - Vo =Y OSSR 97-98 1.37
Ford Mustang 88-93 1.38
Ford Probe .....cccccecvveevveeecnen. 93-97 1.41
FOrd Taurus, MEICUNY SADIE .......ooiiiiiii ittt b ettt e b e et e b e e s b e e et e ebe e et e e nbeesnneean 88-95 1.45
[T Tedo] [ T e 11 o T PR SSRRN 90-96 1.44
Buick Century, Chevrolet Celebrity, Oldsmobile Cutlass Ciera/Ciera, Pontiac 6000 . 88-96 1.38
Buick Regal, PONtiaC Grand PriX .........cocuiiiiiiiiiiieeeiiie e 88-96 1.41
Chevrolet Lumina .........cccocvvveeeeeenns 95-98 1.34
Buick Lesabre, Pontiac Bonneville .... 92-96 1.39
Buick Park Avenue, Oldsmobile 98 ...........oooiiiiiiiiiiiie e 9196 1.38
Buick Skylark/Somerset, Oldsmobile Cutlass Calais/Calais, Pontiac Grand Am .... 88-91 1.35
Buick Skylark, Oldsmobile Achieva, Pontiac Grand Am ..........ccccoocveiiiiieiiiieeennne. 92-97 1.38
Chevrolet Camaro, Pontiac Firebird ..... 88-92 1.53
Chevrolet Camaro, Pontiac Firebird ........ 93-98 1.50
Buick Roadmaster, Chevrolet Caprice ..........ccc...... 91-96 1.40
Buick Skyhawk, Chevrolet Cavalier, Pontiac Sunbird . 88-94 1.32
Chevrolet Corsica ........cccccevevcvveeernnnn. 88-96 1.30
Chevrolet Geo Metro, Suzuki Swift ...... 89-94 1.32
Chevrolet Geo Metro, Suzuki Swift ...... 95-98 1.29
Saturn SL oo 90-95 1.39
Saturn SL ...ooeevviiiiienns 9698 1.35
Chevrolet Geo Prizm .. 89-92 1.38
Honda Civic ................ 92-95 1.48
Honda Civic ... 96-98 1.43
Honda Accord- ... 90-93 1.47
Mazda Protege . .. | 95-98 1.40
N TEIST T T Y = ] 4 - OSSRt 89-94 1.44
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TABLE A-1.—THE SSF FOR PASSENGER CARS—Continued

Model

Vehicle group Make/model years SSF
NI T ST=T o - APPSO SRRt 91-94 1.46
NI S= g IS T=T 011 - LU PR TP OPROTI 95-98 1.40
B0} 6] e= N 02 11 1| PP PPRRPT 92-96 1.46
Toyota Corolla .. 89-92 1.36
Toyota Tercel .... 91-94 1.41
B Ie) Vo] = W =T o= PP PUP PSPPI 95-98 1.39

TABLE A—2.—THE SSF FOR SUVs
Make/model '\;Iggél wl?wrcla\tljs SSF

[ 0T [0 [T =T g [od o P o =T PSPPSR 88-93 4 1.13
Ford Bronco ... 88-96 4 1.13
Ford Bronco Il .. 88-90 2 1.04
Ford Bronco Il .. ... | 88-90 4 1.04
FOPA EXPIOTEE ..ttt e h et ettt e b et e e s ae et et e b e b et 91-94 2 1.07
o] (ol S (o] o] =7 S T T OO PSPPSR TP P R OPTOPPPUPN 91-94 4 1.08
Ford Explorer .... .. | 95-98 2 1.06
[o] (ol o o] o] (=1 TP P SRR PRRUP 95-98 4 1.06
Chevrolet S—10 Blazer, GMC S—1500 JIMIMY .....ccoiiiieiiiiieiiieeaareeesireeesireessnreeasieeeesseeessereessnneeeannns 88-94 2 1.10
Chevrolet S-10 Blazer, GMC S-1500 Jimmy .. .. | 88-94 4 1.10
Chevrolet Blazer, GMC JIMMY ......ccooiiiiiiiiieiiie ettt ettt st e s ae e s reenines 95-98 | 2al1.09

Chevrolet Blazer, GMC JIMIMY ....oouiiiiiiiie e ciiee st e e st eeessbeeessteeesssaeeessaeeesasaeeeaseeeessseeesssseeeanses 95-98 4 1.09
Chevrolet V10/K10/K1500 Blazer .........c.cccce... .. | 88-91 4 1.09
Chevrolet K1500 Blazer/Tahoe, GMC YUKON .......cccccoovieiiienienniens .. | 92-98 4 1.12
Chevrolet V1500/V2500 Suburban, GMC V1500/V2500 Suburban .... 88-91 4 1.10
Chevrolet K1500/K2500 Suburban, GMC K1500/K2500 Suburban . 92-98 4 1.08
Chevrolet Geo Tracker, Suzuki Sidekick ............ccccoviiiiiiiiiiiieens ... | 89-98 4 1.13
[ o7 aTo = O = Y TSR P S UPRPPRUP 97-98 4 1.19
Honda Passport, ISUZU ROUEO ........ccoiuiieiiiieeiiiie e it e e sttt e e steee e st eeesstaeeesseaeeassaeeeateeeesnteeessnseeeassseeeasns 91-97 4 1.06
Isuzu Trooper 88-91 4 1.02
Isuzu Trooper 9294 4 1.07
JEEP CREIOKEE ...ttt ettt e ke e ettt e e e hb bt e e ekt e e e e kb e e e enbe e e e nbe e e e beeeeanbeeeenbeaeaas 88-97 4 1.08
Acura SLX, Isuzu Trooper . .. | 95-98 4 1.09
Jeep Grand Cherokee ....... .| 93-98 4 1.07
Jeep Wrangler ...... 88-96 4 1.20
Nissan Pathfinder .... 88-95 4 1.07
Nissan Pathfinder .... 96-98 4 1.10
Suzuki Samurai .... 88-95 4 1.09
Toyota 4Runner .... ... | 88-96 4 1.00
TOYOUA ARUINNET ...ttt etk e e st e st et e e sba e e e e be e e s e b e e e s ane e e s ba e e e s sbe e e eereee e 97-98 4 1.06

TABLE A—3.—THE SSF FOR VANS
Make/Model ’\;'ggr‘f;" Dnve | ssk

Dodge Caravan/Grand Caravan, Plymouth Voyager/Grand VOYAger ..........cccceevieriiienieniieenieiieeninens 88-95 2 1.21
Chrysler Town & Country, Dodge Caravan/Grand Caravan, Plymouth Voyager/Grand Voyager ....... | 96-98 2 1.23
Dodge B-150 Ram Wagon ..... .. | 88-98 2 1.09
Ford Aerostar .........ccccoeeveveennnn. ... | 88-98 2 1.10
Ford E-150 Clubwagon .... 88-91 2 1.11
Ford E-150 Clubwagon .... | 92-97 2 1.11
Ford Windstar .........cccceeveieenne .. | 95-98 2 1.24
Chevrolet Astro, GMC Safari .........cccocvvviieiiiiiiiiieeeee e 88-98 2 1.12
Chevrolet Lumina APV, Oldsmobile Silhouette, PontiaC TranSPOrt .........ccccveevueeeeriieesiieeesieeesiee e 90-96 2 1.12
Chevrolet Venture, Oldsmobile Silhouette, PontiaC TranSPOrt .........ccccceovveeieeriiienieeiee e 97-98 2 1.18
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TABLE A-3.—THE SSF FOR VANS—Continued

Vehicle group Make/Model '\;I:adril W?\g\:e?s SSF
TT e Chevrolet G10/G20 Sportsvan, GMC G1500/G2500 Rally VAN ........ccccoiiiiiiiiiieiiiie e 88-95 2 1.08
T8 i MABZAA MPV ...ttt bt e R E e Rt n et nns 89-97 2 117
79 i )Y o] = W o (= - RO P VS PPPTPPRON 91-97 2 1.23

TABLE A—4.—THE SSF FOR PICKUP TRUCKS

Make/model '\;Ié’gg thgveels SSF
DOAGE DAKOTA ..ottt ettt h et e bbbttt 97-98 2 1.25
Dodge Ram 1500 ....... 94-98 2 1.22
Dodge D-150 Ram ... 88-93 2 1.28
Ford F=150 ................ 88-96 2 1.19
Ford F-150 .... 88-96 4 1.15
Ford F-150 .... 97-98 2 1.18
Ford Ranger .. 88-92 2 1.13
Ford Ranger ........ccccceeevivvennnnen. 88-92 4 1.03
Ford Ranger, Mazda B-series .... 93-97 2 1.17
Ford Ranger, Mazda B-SEIHES .........oouiiiiiiiiii ettt ettt et e et e e et e e s snneeeannee 93-97 4 1.07
Chevrolet C—1500, GMC C—1500/SIEITA ......ccueverteeiertiarentiaresieae ettt ettt sne e nne s 88-98 2 1.22
Chevrolet K-1500, GMC K-1500/Sierra .... 88-98 4 1.14
Chevrolet S-10, GMC S-15/Sonoma ..... 88-93 2 1.19
Chevrolet S—10, GMC S—15/SONO0MA .....ceceeiiiiiuiiiiieeeeeiiiirreee e e e seiaer e e e e e e s sibreeeeeessesasraeeeeeesantraeeeeeeaaans 88-93 4 1.19
Chevrolet S—10, GMC S—15/Sonoma, I1SUZU HOMDIE ........coiiiiiiiiiiiiiie et 94-98 2 1.14
Chevrolet S—10, GMC S—15/S0N0mMa .......c.ccccoverveennen. 94-98 4 1.14
Nissan Pickup .....ccccoecveeiiiieeiiiie e 88-97 2 1.20
Nissan Pickup ... 88-97 4 111
Toyota Pickup ... 89-94 2 1.23
Toyota Pickup ... 89-94 4 1.07
L0 V0= I T o] 4T TP P PP PP OPTPPPI 95-98 2 1.26

TABLE A—5.—ROLLOVERS PER SINGLE-VEHICLE (SV) CRASH AS A FUNCTION OF THE SSF AND ROAD USE VARIABLES

FL MD MO NC PA uT Six states GES

Vehicle groups for study ........ccccceevviiieniiiennnnne 85 81 82 86 86 61 481 60
Single-vehicle crashes ..........ccoccviiiiiniiennnn. 34,521 17,683 31,517 45,440 48,519 7,046 184,726 7,022
Rollovers per SV crash .........ccccceeeiiiciiiiiiens 0.208 0.159 0.127 0.177 0.246 0.363 0.198 0.198
R-squared for models of LN (ROLL) with:

SSF ONIY ot 0.7074 0.6072 0.7266 0.5304 0.7281 0.7606 0.5386 0.4456

SSF and StAe ......cccceiiiiiiiiiieninieiinieis | e | e | e | v | v | e 0.7334 | .ociiine

Road use only ......ccccceeviiiiiiiiiiiieiieiiee 0.5313 0.6550 0.5520 0.5479 0.6878 0.5461 | ..cooveeee 0.4147

Road use and State ........c.ccocceevvvvevinieiis | eeviriiiiiiis | vviiiininins | e | e | e | e 0.5753 | .oiociiiine

SSF plus road USe .......ccceveeieiiiineiiiieeene 0.9041 0.8818 0.8559 0.8945 0.8879 0.8548 | ..o 0.7332

SSF, road use, and State ..........cccevvvenes | cevvvviieiinne | ereneeninieens | creeneneenen | s | v | e 0.8829 | ..ccvrivnne

Value of SSF ... 80% 66% 68% 7% 64% 68% 72% 54%
Best model of ROLL:

INTEICEPL e 23.79 8.28 15.15 13.53 8.33 11.39 13.25 5.84

Coefficient of SSF .......ccovviiiiiiii —3.7935 | —-3.1414 | —-3.8627 | —3.4328 | —2.8494| —28784| -—3.3731| —2.6943

Standard error of coefficient of SSF ......... 0.1729 0.2552 0.2141 0.1798 0.1488 0.2391 0.0761 0.3192

Increase in SSF to halve rollovers per SV

Crash ..o 0.18 0.22 0.18 0.20 0.24 0.24 0.21 0.18

TABLE A—6.—FIT OF THE MODEL OF ROLLOVERS PER SINGLE-VEHICLE CRASH AS A FUNCTION OF THE SSF AND ROAD

USE VARIABLES
[R-square=0.88290867 C(p)=10.21256387]

DF Sum of squares Mean square F Prob>F
Regression 12 27480.16301362 2290.01358447 294.07 0.0001
Error 468 3644.41878744 7.78721963
Total 480 31124.58180106
: Parameter es- Type Il—Sum of

Variable timate Standard error squares F Prob>F
INTERCEP ..ottt aee e 0.98462872 0.19748866 193.57224437 24.86 0.0001
SO e e —3.37314841 0.07612591 15289.32722322 1963.39 0.0001
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Variable Para:mqe;g €S | standard error Typi(lqll;rselém of F Prob>F

—0.38680987 0.21016386 26.37918835 3.39 0.0663
1.52493695 0.19916920 456.50110043 58.62 0.0001
1.55970317 0.25046223 301.98254463 38.78 0.0001

—1.33399065 0.10621334 1228.37181405 157.74 0.0001
0.86034711 0.09977145 579.05158823 74.36 0.0001
1.73507462 0.27938756 300.33406907 38.57 0.0001
1.17092992 0.07322547 1991.22295614 255.70 0.0001
0.64541483 0.09276482 376.95864460 48.41 0.0001
0.50232907 0.03749136 1397.96646995 179.52 0.0001
1.17247270 0.06537935 2504.41755183 321.61 0.0001
0.83176783 0.05431222 1826.38170253 234.54 0.0001
Figure A-1:

Rollovers per Single-Vehicle Crash Estimated from Six States
(Averages Across States for Each Vehicle Group)
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Rollovers per Single-Vehicle Crash

1.00

Figure A-2:
Rollovers per Single-Vehicle Crash in Florida
(Estimated from an Adjustment Developed from Six States)
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Figure A-3:
Rollovers per Single-Vehicle Crash in Florida
(Comparison for Each Vehicle Group in Two Time Periods)
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AG09

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for Three Plants From the
Mariana Islands and Guam

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose
endangered status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for three plants (no
common names): Nesogenes rotensis,
Osmoxylon mariannense, and
Tabernaemontana rotensis. Nesogenes
rotensis and O. mariannense are found
only on the island of Rota in the U.S.
Commonwealth of the Northern Mariana
Islands (CNMI). Tabernaemontana
rotensis occurs on both Rota and the
United States Territory of Guam. The
three plant species and their habitats
have been affected or are now
threatened by one or more of the
following: habitat degradation or
destruction by feral deer and pigs;
competition for space, light, water, and
nutrients with introduced vegetation;
road construction and maintenance
activities; recreational activities; natural
disasters or random environmental
events; fire; vandalism; development of
agricultural homesteads; resorts and golf
courses; limited reproductive vigor; and
potential insect, mouse, or rat predation.
This proposal, if made final, would
implement the Federal protection and
recovery provisions of the Act.

DATES: Comments from all interested
parties must be received by July 31,
2000. Public hearing requests must be
received by July 17, 2000.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods.

(1) You may submit written comments
to the Field Supervisor, U.S. Fish and
Wildlife Service, Pacific Islands Office,
300 Ala Moana Boulevard, Room 3-122,
P.O. Box 50088, Honolulu, Hawaii
96850;

(2) You may send comments by e-mail
to 3mplants_ pr@fws.gov (see
SUPPLEMENTARY INFORMATION for file
formats and other information about
electronic filing); or

(3) You may hand-deliver comments
to our Pacific Islands Office, 300 Ala

Moana Boulevard, Room 3-122,
Honolulu, Hawaii 96850.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Paul
Henson, Field Supervisor, at the above
address (telephone 808-541-3441;
facsimile 808—541-3470).

SUPPLEMENTARY INFORMATION:
Background

Nesogenes rotensis, Osmoxylon
mariannense, and Tabernaemontana
rotensis occur on the island of Rota in
the United States Commonwealth of
Northern Mariana Islands (CNMI).
Tabernaemontana rotensis also occurs
in the United States Territory of Guam.

The island of Rota (lat. 14 degrees 01
minutes, long. 145 degrees) is located
approximately 134 kilometers (km) (80
miles (mi)) northwest of the Territory of
Guam. In general, the islands are raised
limestone terraces on extinct volcanic
peaks and slopes, with limited areas of
volcanic soils protruding through
limestone. Rota, 86 square kilometers
(sq km) (33 square miles (sq mi)), is
significantly smaller in area than Guam,
which is approximately 500 sq km (200
sq mi), although both islands have
similar maximum elevation of 490
meters (m) (1,612 feet (ft)) and 406 m
(1,167 ft) above sea level, respectively.

The climate on Rota and Guam is
tropical marine with high humidity and
uniform temperatures throughout the
year. Average daytime temperatures are
approximately 26.4° Celsius (80°
Fahrenheit) with approximately 200
centimeters (cm) (80 inches (in)) of
rainfall and about 80 percent humidity.
Rainfall averages 26.8 cm (10.7 in) per
month during the wet season and 9.5 cm
(3.8 in) per month during the dry season
(Resources Northwest 1997). The dry
season generally occurs from January to
June, and trade winds of 24 to 40 km (15
to 25 mi) per hour from the east and
northeast are common. The trade winds
degenerate during the rainy season,
which generally occurs from July to
December. During this period, westward
moving storms develop along and above
the equator in an area known as the
Intertropical Convergence Zone. These
storms occasionally reach typhoon
strength and can cause extensive
damage to crops, homes, community
infrastructure, and island forests
(Resources Northwest 1997).

The vegetation of Rota and Guam falls
into four general classes: forest,
secondary vegetation, agroforest, and

nonforest areas (Falanruw et al. 1989).
The forest class includes five primary
types: native limestone forest,
introduced trees, mangrove (Rhizophora
spp.) forest, ironwood (Casuarina sp.)
forest, and atoll forest (Falanruw et al.
1989). Historically, native limestone
forest varied from semidry forest to
more or less dry-season deciduous
forests on the lower terraces to wet
cloud forest on the highest terraces.
Osmoxylon mariannense occurs in the
cloud forest on the highest terrace, or
sabana, of Rota. Tabernaemontana
rotensis occurs in or on the edges of the
drier semideciduous limestone forests.
Nesogenes rotensis occurs along the
lowest terrace or coastal plain in strand
vegetation on open limestone sea cliffs.
Much of the original native forests on
Rota and Guam was cleared for
agriculture and timber harvest or by
military activities, including bombing
during World War II (Fosberg 1960).
However, both Rota and Guam have
extensive secondary native forests of
medium stature that have regrown since
the peak disturbance period associated
with Japanese and American occupation
of the islands during World War II.
These forests, however, have
subsequently been degraded by
agricultural practices, logging, and
development (Fosberg 1960).

These three plant species occur on
private land, land owned by the CNMI
(public park area), and Federal land
(Andersen Air Force Base).

Discussion of the Three Plant Species

Nesogenes Rotensis

The type collection of Nesogenes
rotensis, collected on April 23, 1982, by
Derral Herbst and Marjorie Ealanruw,
was from Haaniya Point (Pona Point
Fishing Cliff), Palie area, on the island
of Rota, growing on exposed, dry raised
limestone, at 100 m (328 ft) elevation
(Fosberg and Herbst 1983). It was
growing in association with Scaevola
sericea (nanaso), Terminalia samoensis
(talisai ganu), Hedyotis strigulosa
(paodedo), Pogonatherum paniceum,
and Bikkia tetrandra (gausali). Fosberg
and Herbst (1983) formally described
and published the name Nesogenes
rotensis and placed it in the family
Chloanthaceae, a largely Australian
family. This placement was a change
from the historic placement of the genus
in the family Verbenaceae and its
subsequent placement in its own family,
Nesogenaceae. Presently, Mabberly
(1990) recognizes Nesogenes as a genus
of Verbenaceae, but states that it may
simply be a matter of preference as to
how to treat the genus Nesogenes.
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Nesogenes rotensis is an herbaceous
plant with small, opposite, broadly
lanceolate, coarsely toothed leaves.
Flowers are axillary and tubular, with
five white petals; often a flowering
branch grows upright, which might aid
in pollination or seed dispersal
(Raulerson and Rinehart 1997). Each
plant typically branches near the base at
about five to seven nodes, and is
subprostrate to ascending, scrambling
over appressed shrubs, with whole
plants up to almost 1 m (3 ft) in
diameter (Fosberg and Herbst 1983).

One population of fewer than 100
plants was reported in 1982 by Derral
Herbst at the Pona Point Fishing Cliff,
public park land owned by the CNMI
(under jurisdiction of the CNMI
Department of Land and Natural
Resources (DLNR)) and the site of the
only known population (Loyal
Mehrhoff, Service, pers. comm. 1993).
In 1994, Raulerson and Rinehart (1997)
reported a population of about 20
plants, occupying 200 sq m (240 sq
yards (yd)) of habitat, at the Pona Point
Fishing Cliff. Apparently, this was the
same population as was reported by
Herbst in 1983; Herbst was uncertain of
the original location when he made the
herbarium sheet (D. Herbst, Bishop
Museum, pers. comm. 1997).

Based on information from
collections, Nesogenes rotensis flowered
April 23, 1982 (Herbst and Falanruw
6739), and was fruiting and flowering in
November 1994 (Raulerson 26222). In
January (Dan Grout, Service, pers.
comm. 1997) and February 1997
(Christa Russell, Service, in Iitt. 1997),
no plants were found at this site. In
January 1998, approximately 30 plants
were observed in seed, but not in flower
(Guy Hughes, Service, pers. comm.
1998). There were several volunteer
seedlings near the larger plants, and the
entire population was scattered over an
area of approximately 200 sq m (240 sq
yd). Many of the larger individuals were
senescent, with many dried branches
and only a few green leaves on one or
a few of the branches. The dried
branches were lined with cuplike
structures that contained seeds. All the
available information and recent
observations suggest that these plants
are perennials, but their above-ground
parts die back annually.

The only known population of this
species occurs in an area that has
increasingly been overutilized by
people. Because of activities, such as
collecting, trampling by fishermen and
tourists, or expansion of the park’s
facilities, human activities has become
the primary threat to the species. The
nonnative Casuarina equisetifolia
(ironwood) is presently colonizing the

Pona Point Fishing Cliff area and also
represents a major threat to N. rotensis.
Casuarina equisetifolia is a large, fast-
growing tree that reaches up to 20 m (65
ft) in height (Wagner et al. 1990). It
forms monotypic stands, shades out
other plants, takes up much of the
available nutrients, and possibly
releases a chemical agent that prevents
other plants from growing beneath it
(Neal 1965, Smith 1985). In addition,
given the limited distribution of N.
rotensis, random environmental events,
such as typhoons, storm surges, and
high surf, also threaten the one
remaining population.

Osmoxylon Mariannense

Osmoxylon mariannense was first
collected on Rota by French naturalist
Alfred Marche, an active botanical
explorer in the Mariana Islands from
1887-1889 (Stone 1970). It was not until
1933, when a study of Marche’s
collection was made, that Kanehira first
described the species as
Boerlagiodendron mariannense
(Kanehira 1933). In 1980, Fosberg and
Sachet (1980) published the currently
accepted recombination, Osmoxylon
mariannense, which has been upheld by
Raulerson and Rinehart (1991).
Osmoxylon mariannense, endemic to
Rota, is a spindly, soft-wooded tree in
the Ginseng family (Araliaceae), which
can reach 10 m (33 ft) in height. It has
several ascending, gray-barked branches
that bear conspicuous leaf scars. Leaves
vary in size; mature leaves are palmately
lobed and about 30 cm (1 ft) long and
50 cm (1.7 ft) wide. The seven to nine
lobes are coarsely toothed, and each
lobe has a conspicuous, depressed mid-
vein. The leaves are alternate, or
whorled, at branch tips; the petioles are
35—40 cm (1-1.5 ft) long and based in
distinctive, conspicuous green multiple
“sockets” (Raulerson and Rinehart
1991).

Historically, Osmoxylon mariannense
occurred in dense primary forest at
about 400 m (1,320 ft) elevation
(Kanehira 1933). Reports from 1980 to
1995 indicate that approximately 20
individuals from one scattered
population were in the same vicinity as
reported by Kanehira (Lynn Raulerson,
University of Guam, pers. comm. 1998;
D. Grout and L. Mehrhoff, pers. comms.
1997). Currently, all known individuals
of this species occur in small
subpopulations along a simple system of
unimproved roads crossing the top of
the sabana (highest elevation terraces) of
Rota. One of the larger subpopulations
had approximately nine individuals in
1994, but typhoons appeared to have
damaged many of the trees, and only

two were visible in 1997 (Raulerson and
Rinehart 1997).

Osmoxylon mariannense can be
found on both private (approximately 2
individuals) and publicly owned
(CNMI) (approximately 18 individuals)
land in limestone forests. It occurs as an
understory species in Pisonia
umbellifera and Hernandia labyrinthica
forests, and is often hard to see until
some trunks are tall enough to mingle
with the trunks of the other two species
(Raulerson and Rinehart 1997). In
January 1998, shortly after typhoon
Paka, five of the subpopulations,
containing a total of eight trees, were
located along the sabana road
(Estanislau Taisacan, CNMI, Division of
Fish and Wildlife (DFW) and G. Hughes,
pers. comms. 1998). The plants in each
subpopulation were completely
defoliated and damaged by the high
typhoon winds. E. Taisacan [supported
by Raulerson and Rinehart (1997)]
indicated that the total population of
Osmoxylon mariannense had
significantly declined in the past 10
years (G. Hughes, pers. comm. 1998).
Ten years before, many of the
subpopulations visited in 1998 had
several trees each (E. Taisacan, pers.
comm. 1998). Almost all of these
subpopulations have now been reduced
to a single tree, and none of these trees
are reproducing naturally (G. Hughes,
pers. comm. 1998).

Due to several exacerbating factors,
the primary threat to Osmoxylon
mariannense is the lack of regeneration
in disturbed forests. Although Rota has
historically experienced typhoon
disturbances, intense typhoons and
super typhoons have occurred with high
frequency in the past 10 years. These
repeated storms have considerably
opened the canopy of the sabana forest,
creating conditions favored by invasive
alien plants and vines and perhaps
prohibiting the regeneration of O.
mariannense (L. Mehrhoff, in. litt.
1995). For example, during the 1998 site
visit, Taisacan indicated the once many-
branched, 10 m (33 ft) high tree
appearing in the photograph in
Raulerson and Rinehart’s (1991) Guide
to the Trees and Shrubs of the Mariana
Islands, had been reduced to a small
stump 2 m (6.5 ft) high with scandent
leaves after a decade of exposure to
frequent typhoons (G. Hughes, pers.
comm. 1998). Feral pigs (Sus scrofa) and
deer (Cervus mariannus) occur on Rota,
and their browsing and trampling are a
potential threat to unfenced individuals
(G. Hughes, pers. comm. 1998). Insect,
mouse (Mus musculus), or rat (Rattus
spp.) predation of seeds on the ground
is a suspected cause of the lack of
reproductive vigor exhibited by this
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species. Since several individuals occur
close to roadways, bulldozers could
destroy plants during routine
maintenance or road improvement.
Finally, the identification of rare species
through management activities such as
fencing and signage may result in
vandalism from individuals who
perceive rare species as threats to
development (Raulerson and Rinehart
1997).

Tabernaemontana Rotensis

Kanehira (1936) first described the
species as Ervatamia rotensis from his
type collection from Rota (Kanehira
3666). Stone (1965, 1970) recognized the
species from the Rota and Guam
collections (Stone 5256, Kanehira 3666,
Hosokawa 9832) as Tabernaemontana
rotensis. Leeuwenburg (1991) examined
1,400 specimens and adopted a very
broad species concept when he lumped
52 species (including T. rotensis),
ranging from China, Taiwan, Thailand,
Java, Sabah, Australia, and Micronesia,
into a single species, T. pandacaqui.
However, Forster (1992) challenged
Leeuwenberg’s broad species concept
for Tabernaemontana species in
Australia. Forster’s research led to the
conclusion that there are two species in
Australia, T. orientalis and T.
pandacaqui. Based on Forster’s
analysis, Derral Herbst, Bishop
Museum, speculated that Leeuwenberg’s
broad concept of lumping all
Tabernaemontana species into one
species is not valid (D. Herbst, pers.
comm. 2000). This concept of
combining species, which occur both on
the Asian mainland and scattered,
isolated islands covering a very wide
geographic range, was also rejected by
Dr. Fosberg of the Smithsonian
Institution (L. Raulerson, pers. comm.
1997). In addition, no genetic
investigations have been published that
would support Leeuwenberg’s
conclusion. Therefore, although the
taxonomy of this species is still in
dispute, we have determined that we
have sufficient information to consider
T. rotensis as a species in its own right.

Tabernaemontana rotensis is a small
tree in the Dogbane family
(Apocynaceae). It grows to heights of
perhaps 6 m (20 ft) and is rather weak
and spindly in appearance, with large,
yellow-green to dark-green leaves and
thin, milky sap. The inflorescence
consists of a few to over 30 flowers with
5 spirally arranged, united white petals
that appear slightly folded until they
flare at the tips. The fruits occur singly
or twinned and have one to three ridges.
Each fruit is relatively small, 3 to 7 cm
(1.2 to 2.8 in) long, dehiscent (they open
at maturity), and contains 4 to 10 seeds

in a red pulp. Herbarium specimens
show flowering in Guam plants has
occurred in January, May, and July;
specimens collected on Rota were in
flower in October and November.

Historically, Tabernaemontana
rotensis was known from lowland dry
forest on Rota, where Kanehira (1936)
described it as “‘very abundant in the
northern side of the island, but not
found elsewhere.” On Guam, T. rotensis
was known from individual specimens
in the limestone forests along clifflines
at Asanite, on the University of Guam
campus, and at the “Japanese Overlook”
of the Naval Magazine (Raulerson and
Rinehart 1997). While the tree at the
University of Guam may possibly still
exist, it has not recently been surveyed.
However, the tree at the Naval Magazine
was destroyed in a typhoon when other
trees fell on it, and the tree at the
Asanite cliffs was not found during a
recent survey (Raulerson and Rinehart
1997).

Currently, there is one scattered
population of Tabernaemontana
rotensis on Rota, consisting of two
individuals. One of the trees occurs in
the Mochong area on CNMI land, and
the other individual occurs in the
Chenchon area on private land. Both
individuals are located close to roads. In
January 1998, both individuals were
observed to be healthy and in flower,
but it is not known if these plants have
ever produced fruit (G. Hughes, pers.
comm. 1998).

Regarding the population on Guam,
Gary Wiles, Guam Division of Aquatic
and Wildlife Resources (DAWR),
recently reported a scattered population
of about 28 mature trees from Pati Point
westward to Ritidian Point within the
overlay refuge on Andersen Air Force
Base (G. Wiles, DAWR, pers. comm.
2000). The overlay refuge is part of the
Guam National Wildlife Refuge (GNWR)
that is on land owned and administered
by Andersen Air Force Base, but
managed for wildlife purposes through
a Memorandum of Agreement with us.
This population also includes 4 trees
and approximately 30 saplings and
seedlings within Area 50, a 24-hectare
(ha) (60-acre (ac)) section of forest being
intensively managed to determine the
effects of removal of feral ungulates and
brown tree snakes on native limestone
forest habitat. In addition, 2 mature
trees, approximately 30 saplings, and 70
seedlings have been located along the
road to Ritidian Point within GNWR.
Finally, a single tree exists under the
powerline near the main road
connecting the main airfield and the
Munitions Storage Area on Andersen
Air Force Base. Two trees are also
known from the Ano Conservation

Reserve, on Government of Guam land
(G. Wiles, in litt. 1998).

The primary threat to
Tabernaemontana rotensis is the lack of
reproductive vigor and seed distribution
due to reduced numbers of individuals.
This situation includes a lack of
observed seed production on Rota,
which may be due to either the lack of
a pollinator or predation by insects,
mice, or rats (G. Hughes, pers. comm.
1998). On Guam, seeds have been
observed to mold in the seed case
without separating from the fruit,
indicating that birds may be useful in
distributing the seeds (G. Wiles, in litt.
1998). Competition with the nonnative
vines Momordica charantia (balsam
pear), Mikania scandens (mile-a-minute
vine), and Passiflora suberosa (wild
passionfruit) may threaten seedlings and
saplings (G. Wiles, in Iitf. 1998). Since
T. rotensis appears to be an edge species
and now grows along roadsides, it is
threatened by road widening or
maintenance activities. One of the two
remaining individuals on Rota was
nearly destroyed by a bulldozer in the
Chenchon area. Also, wildfires on Guam
and fires apparently set by deer
poachers on Rota have increased in
frequency during the past decade and
are a significant threat to this species. In
1996, an intentionally set fire burned
nearby sections of the Chenchon area,
one of the two known locations of this
species on Rota (E. Taisacan, pers.
comm. 1998). Signs of feral pig are
abundant in the Northwest Field of
Andersen Air Force Base, and browsing
and trampling are a potential threat to
unfenced individuals on Guam (G.
Hughes, per. comm. 1998). Finally, this
species is threatened by vandalism from
local residents who perceive rare
species as a threat to development, as a
T. rotensis tree on Rota was cut down
and set on fire after its location was
given to people planning a golf course
in the area (Raulerson and Rhinehart
1997).

Previous Federal Action

Federal action on these plants began
with the publication on February 28,
1996, of the Notice of Review (NOR) of
Plant and Animal Taxa (61 FR 7596). In
this document, Nesogenes rotensis,
Osmoxylon mariannense, and
Tabernaemontana rotensis were
considered candidate species. These
three species were, again, listed as
candidate species in the September 19,
1997, NOR (62 FR 49398). Candidate
species are those for which we have
sufficient information on biological
vulnerability and threats to support
proposals to list them as endangered or
threatened species.
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The processing of this proposed rule
conforms with our Final Listing Priority
Guidance published in the Federal
Register on October 22, 1999 (64 FR
57114). The guidance clarifies the order
in which we will process rulemakings.
Highest priority is processing
emergency listing rules for any species
determined to face a significant and
imminent risk to its well-being (Priority
1). Second priority (Priority 2) is
processing final determinations on
proposed additions to the lists of

endangered and threatened wildlife and
plants. Third priority (Priority 3) is
processing new proposals to add species
to the lists. The processing of
administrative petition findings
(petitions filed under section 4 of the
Act) is the fourth priority (Priority 4).
The processing of this proposed rule is
a Priority 3 action.

Summary of Factors Affecting the
Species

The procedures for adding species to
the Federal Lists are found in section 4
of the Act (16 U.S.C. 1531 et seq.) and
the accompanying regulations (50 CFR
part 424). A species may be determined
to be an endangered or a threatened
species due to one or more of the five
factors described in section 4(a)(1). The
primary threats facing the three species
in this proposed rule are summarized in
Table 1.

TABLE 1.—SUMMARY OF PRIMARY THREATS

Feral ani Non- Pover?” | Typhoons/ 'egt(i)'l‘g’ V. Limited
Species eﬁqaaém' Fire Mice/rats native Invertabrates Tc?e?d ys?o?n?mgs trampling daﬁgr}l nulmggrs
plants work by hu-
mans
NESOGENES | i | e | i | e | e Signifi- Significant | Signifi- Potential | Signifi-
rotensis. cant threat. cant threat. cant
threat. threat. threat.t
Osmoxylon Potential | ............... Potential | Signifi- Potential threat | Signifi- Significant | ............... Potential | Signifi-
mariannense. threat. threat. cant cant threat. threat. cant
threat. threat. threa-
t_l*
Tabernaemontana | Potential | Signifi- | ............... Potential | Potential threat | Signifi- Significant | ............... Signifi- Signifi-
rotensis. threat. cant threat. cant threat. cant cant
threat. threat. threat. threat.

*= No more than 25 individuals; 1 = No more than 1 population.

These factors and their application to
Nesogenes rotensis Fosberg and Herbst,
Osmoxylon mariannense (Kanehira)
Fosberg & Sachet, and
Tabernaemontana rotensis (Kanehira)
Fosberg ex Stone are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Native vegetation on Guam and Rota has
undergone extreme alteration because of
past and present land use practices,
including ranching, deliberate and
unintentional alien animal and plant
introductions, agricultural development,
and military activities, including
bombing, during World War II
(Falanruw et al. 1989, Fosberg 1960). On
Guam, land development and feral
animals altered most of the island’s
native vegetation. Probably no more
than 30 percent of Guam’s land area is
covered by native limestone and ravine
forest; federally owned lands in
northern Guam represent the largest
contiguous forest areas.

Rota experienced extensive
agricultural development by the
Japanese prior to World War II, but was
not invaded by allied forces during
World War II. The absence of an
invasion, combined with rugged
topography, resulted in the persistence
of stands of native forest. However,
today, Rota retains less than 60 percent

of its native forest (Falanruw et al.
1989). The continued loss of native
forest is being exacerbated by the
Agricultural Homestead Act of 1990,
which allows for the distribution of 1-
ha (2.5-ac) parcels of public land to
eligible participants. Past land use plans
have proposed approximately 45
percent of Rota should be designated
private agricultural homestead land or
as land likely to be converted to
agricultural homesteads. Currently,
about 324 ha (809 ac), or 4 percent of
Rota, in the Chenchon area, where one
of the two individuals of
Tabernaemontana rotensis occurs, is
being considered for future agricultural
homesteads. This agricultural
development, along with the completion
of an 18-hole golf resort and plans for
additional, large-scale development,
continue to threaten the remaining
limestone forest with fragmentation and
degradation.

Throughout the Mariana Islands,
goats, pigs, cattle, and deer have caused
severe damage to forest vegetation by
browsing on plants, causing erosion
(Kessler 1997, Marshall et al. 1995), and
retarding forest growth and regeneration
(Lemke 1992). Thus, all of these islands
retain only a fraction of their historical
forested habitat, and this remaining
habitat is threatened by the
fragmentation and degradation

associated with development of resorts,
agricultural fields, and bulldozing for
road maintenance and widening (D.
Grout and L. Mehrhoff, pers. comms.
1997). For example, individuals of
Osmoxylon mariannense and
Tabernaemontana rotensis on Rota were
almost destroyed during recent road-
widening activities (D. Grout and L.
Mehrhoff, pers. comms. 1997).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. At this time, overutilization is
not known to be an important factor, but
unrestricted scientific or horticultural
collecting or excessive visits by
individuals interested in seeing rare
plants could seriously impact all three
species, whose low numbers make them
especially vulnerable to disturbances. In
addition, the only known population of
Nesogenes rotensis, located in a public
park, is threatened with trampling by
tourists and fishermen. Vandalism is
also a threat to all three species, as
evidenced by the destruction of a
Tabernaemontana rotensis tree on Rota,
which was hacked to the ground and set
on fire after its location was given to
people planning a golf course in the area
(Raulerson and Rinehart 1997).

C. Disease and predation. No diseases
or predators of these three species have
been documented. However, an
unidentified caterpillar was observed
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causing defoliation damage to one
Tabernaemontana rotensis tree (L.
Mehrhoff and C. Russell, Service, pers.
comms. 1997), and individuals of
Osmoxylon mariannense have
reportedly suffered defoliation by an
unknown agent (E. Taisacan, pers.
comm. 1997). Although why O.
mariannense is declining is unclear,
invertebrate pests, rats, or disease are
suspected, judging by the poor health of
the leaves, the lack of seedlings or
juveniles, and the fact that several of the
previously mapped older individuals
have died in recent years (D. Grout,
pers. comm. 1997).

In the Hawaiian Islands, two rat
species, the black rat (Rattus rattus) and
the Polynesian rat (R. exulans), and to
a lesser extent other introduced rodents
such as the European house mouse (Mus
domesticus), eat large, fleshy fruits and
strip the bark of some native plants
(Cuddihy and Stone 1990, Tomich 1986,
Wagner et al. 1985). Introduced rats (R.
tanezumi and R. exulans) or house mice
(M. musculus) on Rota also may be a
threat to Osmoxylon mariannense and
Tabernaemontana rotensis, since no
regeneration of these species has been
observed (Earl Campbell, U.S.
Geological Survey, Biological Resources
Division, pers. comm. 1998).

Although no predation or trampling
by ungulates has been documented,
Osmoxylon mariannense and
Tabernaemontana rotensis on both
islands are potentially threatened by
adverse effects from feral pigs and deer.
Four of the T. rotensis trees on Guam are
protected from ungulates inside Area
50, which is fenced, though whether the
trees’ occurrence in this location
resulted from the exclusion of ungulates
is not clear. However, three individuals
of T. rotensis on Guam are not currently
fenced and could be browsed or
trampled by feral animals. On Rota,
cooperative efforts between the Service
and the Rota Division of Fish and
Wildlife resulted in the construction of
fenced exclosures around the two
known T. rotensis trees and several
individuals of O. mariannense.

D. The inadequacy of existing
regulatory mechanisms. Currently, these
species receive no formal protection
from Federal, Government of Guam, or
CNMI laws. While Government of Guam
laws would prohibit the take of
endangered species, the CNMI has no
similar regulations to protect listed
species, although they sometimes
provide limited species protection to
specific islands regardless of overall
species distributions (e.g., Mariana fruit
bat). A Habitat Conservation Plan (HCP)
for the island of Rota is now under
development (Resources Northwest

1997) by the CNMI Government and
local Rota residents with technical
assistance from the U.S. Fish and
Wildlife Service, Pacific Islands Office.
Initiated largely for the conservation of
the Mariana crow (Corvus kubaryi),
most of the land that is under
discussion for possible inclusion in
conservation areas under the HCP is
limestone forest, which may provide
potential habitat for these three plant
species. However, the HCP has not yet
been submitted as part of an application
for an Endangered Species Act section
10 permit, and we have not made any
decision regarding whether it would
meet statutory issuance criteria.

The Guam National Wildlife refuge
overlay was established to develop and
implement a long-term comprehensive
program to conserve and restore
endangered and threatened species and
other native flora and fauna, consistent
with the national defense mission of the
Air Force. For example, some of the
Tabernaemontana rotensis individuals
occurring in the overlay refuge are
within Area 50, a protected section of
forest. However, as discussed in Factor
C, other individuals of this species are
not currently fenced and could be
browsed or trampled by feral animals. In
addition, while the Air Force consults
with us on actions that may affect listed,
proposed, and candidate species and
their habitats, nothing in the
cooperative agreements establishing the
overlay refuge would prohibit the Air
Force from carrying out its mission on
such lands, consistent with applicable
law. Therefore, military missions such
as troop training actions that occur
within habitat supporting candidate
species (e.g., T. rotensis) could take
precedence over conservation of
candidate species.

E. Other natural or manmade factors
affecting its continued existence. The
combination of increased storm
disturbance frequency and competition
from alien species may be significantly
altering the condition of habitat
occupied by Tabernaemontana rotensis
and Osmoxylon mariannense. Guam
and Rota have a long history of
disturbances by tropical typhoons (Weir
1991), and the native biota may be
adapted to these events; however, in the
past decade, frequent typhoons have
severely impacted both islands. In
addition, all three species are threatened
by competition from one or more
nonnative plant species.
Tabernaemontana rotensis may be
threatened by Momordica charantia,
Mikania scandens, and Passiflora
suberosa. Nesogenes rotensis is
threatened by Casuarina equisetifolia,
which is becoming established in the

coastal strand habitat at Pona Point
Fishing Cliff. C. equisetifolia will likely
spread and may significantly change the
coastal scrubland into a forest habitat
with no understory plants or available
sunlight. Destruction of the sabana
forest canopy by typhoons in recent
years has not only destroyed individual
O. mariannense trees (Raulerson and
Rinehart 1997), but has also altered
subcanopy habitat conditions over the
long term by opening up and drying out
older, closed forest habitat (E. Taisacan,
pers. comm. 1998). In opened forest
areas, various opportunistic, weedy
vines such as M. charantia, M.
scandens, and P. suberosa cover the
ground (Fosberg 1960; Guy Hughes,
pers. comm. 1998) and may not provide
the conditions for seed germination and
seedling growth as is provided in
closed-canopy, high-stature forests
covered with mosses and various
epiphytic species like orchids.

The small number of individuals of
the three species covered by this
proposed rule increases the potential for
extinction from natural or human-
caused random events. The limited gene
pool may depress reproductive vigor, or
a single human-caused or natural
environmental disturbance could
destroy a significant percentage of the
individuals or whole populations. For
example, a typhoon could cause the
destruction of the remaining individuals
of Tabernaemontana rotensis on the
Guam Naval Magazine, or a storm surge
could destroy the only remaining
population of Nesogenes rotensis.

We have carefully assessed the best
scientific and commercial information
available on the past, present, and
future threats facing these species in
determining to propose this rule. Based
on this evaluation, we propose to list
Nesogenes rotensis, Osmoxylon
mariannense, and Tabernaemontana
rotensis as endangered. These three
species are threatened by one or more of
the following: habitat degradation or
destruction by feral deer and pigs;
competition for space, light, water, and
nutrients with naturalized, introduced
plant species; road construction and
maintenance activities; recreational
activities; natural disasters or random
environmental events; fire; vandalism;
development of agricultural
homesteads, resorts, and golf courses;
limited reproductive vigor; and
potentially insect, mouse, or rat
predation. Osmoxylon mariannense is
known from 1 scattered population of
approximately 20 individuals, while
Nesogenes rotensis is known from 1
population of approximately 30 plants.
Only around 30 adult Tabernaemontana
rotensis trees are known from two
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scattered populations on Guam and
Rota. Small population size and limited
distribution make these species
particularly vulnerable to extinction
from reduced reproductive vigor or
random environmental events.

Critical Habitat

Critical habitat is defined in section 3,
paragraph (5)(A) of the Act as the
specific areas within the geographical
area occupied by a species, at the time
it is listed in accordance with the Act,
on which are found those physical or
biological features essential to the
conservation of the species and that may
require special management
considerations or protection; and
specific areas outside the geographical
area occupied by a species at the time
it is listed in accordance with the
provisions of section 4 of the Act, upon
a determination by the Secretary that
such areas are essential for the
conservation of the species.
“Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Critical habitat designation, by
definition, directly affects only Federal
agency actions through consultation
under section 7(a)(2) of the Act. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or destroy or adversely
modify its critical habitat.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) the species is threatened by
taking or other activity and the
identification of critical habitat can be
expected to increase the degree of threat
to the species or (2) such designation of
critical habitat would not be beneficial
to the species.

We propose that critical habitat is
prudent for Nesogenes rotensis,
Osmoxylon mariannense, and
Tabernaemontana rotensis. In the last
few years, a series of court decisions
have overturned Service determinations
regarding a variety of species that
designation of critical habitat would not
be prudent (e.g., Natural Resources
Defense Council v. U.S. Department of
the Interior 113 F. 3d 1121 (9th Cir.

1997); Conservation Council for Hawaii
v. Babbitt, 2 F. Supp. 2d 1280 (D.
Hawaii 1998)). Based on the standards
applied in those judicial opinions, we
believe that the designation of critical
habitat for these species would be
prudent.

Due to the small population sizes, the
three species are vulnerable to
unrestricted collection, vandalism, or
other disturbance. We remain concerned
that these threats might be exacerbated
by the publication of critical habitat
maps and further dissemination of
locational information. However,
although we are aware of specific
evidence of vandalism, we do not
believe that the designation of critical
habitat will increase the degree of
threat. In addition, we have not found
specific evidence of collection or trade
of these species or any similarly situated
species. Consequently, consistent with
applicable regulations (50 CFR
424.12(a)(1)(i)) and recent case law, we
do not expect that the identification of
critical habitat will increase the degree
of threat to these species of taking or
other human activity.

In the absence of a finding that critical
habitat would increase threats to a
species, if any benefits would result
from critical habitat designation, then a
prudent finding is warranted. In the
case of these species, some benefits may
result from designation of critical
habitat. The primary regulatory effect of
critical habitat is the section 7
requirement that Federal agencies
refrain from taking any action that
destroys or adversely modifies critical
habitat. While a critical habitat
designation for habitat currently
occupied by this species would not be
likely to change the section 7
consultation outcome because an action
that destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy to the species, in
some instances section 7 consultation
might be triggered only if critical habitat
is designated. Examples could include
unoccupied habitat or occupied habitat
that may become unoccupied in the
future. Designating critical habitat may
also provide some educational or
informational benefits. Therefore, we
find that critical habitat is prudent for
these three species.

However, we cannot propose critical
habitat designations for these species at
this time. Our Hawaiian field office,
which would have the lead for such
proposals, is in the process of
complying with the court order in
Conservation Council for Hawaii v.
Babbitt, CIV NO. 97-00098 ACK (D.
Haw. Mar. 9 and Aug. 10, 1998). In that
case, the United States District Court for

the District of Hawaii remanded to the
Service its “not prudent” findings on
critical habitat designation for 245
species of Hawaiian plants. The court
ordered us not only to reconsider these
findings, but also to designate critical
habitat for any species for which we
determine on remand that critical
habitat designation is prudent. Proposed
designations or nondesignations for 100
species are to be published by
November 30, 2000. Proposed
designations or nondesignations for the
remaining 145 species are to be
published by April 30, 2002. Final
designations or nondesignations are to
be published within 1 year of each
proposal. Compliance with this court
order is a huge undertaking involving
critical habitat determinations for over
one-fifth of all species that have ever
been listed under the Endangered
Species Act, and over one-third of all
listed plant species. In addition, we
have been ordered to include in this
effort critical habitat designations for an
additional 10 plants that are the subject
of another lawsuit. See Conservation
Council for Hawaii v. Babbitt, CIV. NO.
99-00283 HG. We cannot develop
proposed critical habitat designations
for these three plant species without
significant disruption of the field
office’s intensive efforts to comply with
these court orders.

To attempt to do so could also affect
the listing program Region-wide.
Administratively, the Service is divided
into seven geographic regions. These
three species are under the jurisdiction
of Region 1, which includes California,
Oregon, Washington, Idaho, Nevada,
Hawaii, and other Pacific Islands. About
one-half of all listed species occur in
Region 1. Region 1 receives by far the
largest share of listing funds of any
Service region because it has the
heaviest listing workload. Region 1 must
also expend its listing resources to
comply with existing court orders or
settlement agreements. In fact, in the
last fiscal year, all of the Region’s
funding allocation for critical habitat
actions were expended to comply with
court orders. If we were to immediately
prepare proposed critical habitat
designations for these 3 species
notwithstanding the court order
pertaining to 245 Hawaiian plant
species, efforts to provide protection to
many other species that are not yet
listed would be delayed. While we
believe there may be some benefits to
designating critical habitat for these
species, these benefits are significantly
fewer in comparison to the benefits of
listing a species under the Endangered
Species Act because, as discussed
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above, the primary regulatory effect of
critical habitat is limited to the section
7 requirement that Federal agencies
refrain from taking any action that
destroys or adversely modifies critical
habitat.

As explained in detail in the Final
Listing Priority Guidance for FY2000
(64 FR 57114), our listing budget is
currently insufficient to allow us to
immediately complete all of the listing
actions required by the Act. We plan to
employ a priority system for deciding
which outstanding critical habitat
designations should be addressed first.
We will focus our efforts on those
designations that will provide the most
conservation benefit, taking into
consideration the efficacy of critical
habitat designation in addressing the
threats to the species, and the
magnitude and immediacy of those
threats. Deferral of a proposal to
designate critical habitat for these three
species will allow us to concentrate our
limited resources on higher priority
critical habitat and other listing actions,
while allowing us to put in place
protections needed for the conservation
of these three Mariana Islands plants
without further delay. Therefore, given
the current workload in Region 1 and,
particularly, the Hawaiian field office,
we expect that we will be unable to
develop a proposal to designate critical
habitat for these three plants until
FY2004.

We will make the final critical habitat
determination with the final listing
determination for these three species. If
this final critical habitat determination
is that critical habitat is prudent, we
will develop a proposal to designate
critical habitat for these species as soon
as feasible, considering our workload
priorities.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered

or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer informally
with us on any action that is likely to
jeopardize the continued existence of a
proposed species or result in
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
us.
Federal agency actions that require
conference and/or consultation as
described in the preceding paragraph
may include, but not be limited to:
Army Corps of Engineers projects, such
as the construction of roads, firebreaks
and bridges; various U.S. armed forces
activities on Guam, and possibly the
northern Mariana Islands, such as
combat and mobility training, and
construction; Natural Resource
Conservation Service projects; Federal
Emergency Management Agency
activities; and U.S. Department of
Housing and Urban Development
projects. Conservation of these plant
species may be consistent with some
ongoing operations at these sites;
however, the proposed listing of these
species in Guam and the CNMI could
result in some restrictions on certain
activities and the use of certain lands.

Listing Nesogenes rotensis,
Osmoxylon mariannense, and
Tabernaemontana rotensis provides for
the development and implementation of
a recovery plan for these species. These
plans will bring together Federal, State,
and regional agency efforts for
conservation of the species. Recovery
plans will establish a framework for
agencies to coordinate their recovery
efforts. The plans will set recovery
priorities and estimate the costs of the
tasks necessary to accomplish the
priorities. They will also describe the
site-specific management actions
necessary to achieve conservation and
survival of these species.

The Act and its implementing
regulations, found at 50 CFR 17.61,
17.62, and 17.63, set forth a series of
general prohibitions and exceptions that
apply to all endangered plant species.
Under these prohibitions, it is illegal for
any person subject to the jurisdiction of

the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove any
such species from areas under Federal
jurisdiction. In addition, the Act
prohibits the malicious damage or
destruction of areas under Federal
jurisdiction and the removal, cutting,
digging up, or damaging or destroying of
such plants in knowing violation of any
State/Commonwealth/Territory law or
regulation, or in the course of a
violation of State/Commonwealth/
Territory criminal trespass law. Certain
exceptions to the prohibitions apply to
our agents and State conservation
agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plant
species under certain circumstances.
Such permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
We anticipate that few permits would
ever be sought or issued because these
three species are not common in
cultivation or in the wild.

Our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), is to identify, to the maximum
extent practicable, those activities that
would or would not constitute a
violation of section 9 of the Act if a
species is listed. The intent of this
policy is to increase public awareness as
to the effects of the listing on future and
ongoing activities within a species’
range. Only one of these species,
Tabernaemontana rotensis, has a
population on Federal land under U.S.
Air Force jurisdiction within the Guam
National Wildlife Refuge. Collection,
damage, or destruction of this species
on Federal land is prohibited without a
Federal permit. Such activities
involving any of the three species on
non-Federal lands would constitute a
violation of section 9 if conducted in
knowing violation of Government of
Guam or CNMI laws or regulations. The
Service is not aware of any trade in
these species.

Questions regarding whether specific
activities would constitute a violation of
section 9 should be directed to the Field
Supervisor of the Pacific Islands Office
(see ADDRESSES section). Requests for
copies of the regulations for listed
plants and inquiries about prohibitions
and permits may be addressed to the
Fish and Wildlife Service, Ecological
Services, Permits Branch, 911 N.E. 11th
Avenue, Portland, Oregon 97232-4181
(telephone 503-231-2063; FAX 503—
231-6243).
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Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and effective as possible.
Comments or suggestions from the
public, other concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this proposed rule are
requested. Comments are particularly
sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to these species;

(2) The location of any additional
populations of these species and reasons
why any habitat should or should not be
designated as critical habitat;

(3) Additional information on the
range, distribution, and population size
of these species; and

(4) Current or planned activities in the
subject area and their possible impacts
on these species.

Final issuance of regulations for these
three species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to a final regulation that differs
from this proposal. In accordance with
interagency policy published on July 1,
1994 (59 FR 34270), upon publication of
this proposed rule in the Federal
Register, we will solicit expert reviews
by at least three specialists regarding
pertinent scientific or commercial data
and assumptions relating to the
taxonomic, biological, and ecological
information for the three species. The
purpose of such a review is to ensure
that listing decisions are based on
scientifically sound data, assumptions,
and analyses, including the input of
appropriate experts. We will summarize
the opinions of these reviewers in the
final decision document. The final
determination may differ from this
proposal based upon the information we
receive.

You may request a public hearing on
this proposal. Your request for a hearing

of this proposal in the Federal Register.
Address your requests to the Field
Supervisor (see ADDRESSES section).

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish for us to withhold your
name and/or address, you must state
this request prominently at the
beginning of your comment. However,
we will not consider anonymous
comments. We will make all
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Electronic Access and Filing

You may send comments by e-mail to
3mplants_pr@fws.gov. Please submit
these comments as an ASCII file and
avoid the use of special characters and
any form of encryption. Please also
include “Attn: RIN 1018-AG09” and
your name and return address in your
e-mail message. If you do not receive a
confirmation from the system that we
have received your e-mail message,
contact us directly by calling our Pacific
Islands Office at phone number 808—
541-3441.

Executive Order 12866

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand including answers
to the following: (1) Are the
requirements of the rule clear? (2) Is the
discussion of the rule in the

the rule? (3) What else could we do to
make the rule easier to understand?

National Environmental Policy Act

We have determined that preparation
of an environmental assessment or
environmental impact statement, as
defined under the authority of the
National Environmental Policy Act of
1969, is not necessary when issuing
regulations adopted under section 4(a)
of the Endangered Species Act of 1973,
as amended. We published a notice
outlining our reasons for this decision
in the Federal Register on October 25,
1983 (48 FR 49244).

References Cited

A complete list of all references cited
herein is available upon request from
the Pacific Islands Ecoregion Office.
(See ADDRESSES section.)

Author: The author of this proposed
rule is Guy D. Hughes (see ADDRESSES
section) (808/541-3441).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED)]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants:

§17.12 Endangered and threatened plants.

must be made in writing and filed Supplementary Information section of * * * * *
within 45 days of the date of publication the preamble helpful to understanding (h) * * *
Species etar : : Critical Special
Historic range Family Status  When listed habitat R"es
Scientific name Common name
FLOWERING PLANTS
* * * * * * *

Nesogenes rotensis ~ NONe .........cccceeenneee. Western Pacific Verbenaceae .......... E NA NA
Ocean—U.S.A.
(Commonwealth

of the Northern
Mariana Islands).
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Species P ; ; Critical Special
Historic range Family Status  When listed habitat rules
Scientific name Common name
* * * * * * *
Osmoxylon NONe ...ocovevveeiieien, Western Pacific Araliaceae ............... E NA NA
mariannense. Ocean—U.S.A.
(Commonwealth
of the Northern
Mariana Islands).
* * * * * * *
Tabernaemontana NONe .....cocevviieeeen. Western Pacific Apocynaceae .......... E NA NA
rotensis. Ocean—U.S.A.
(Commonwealth
of the Northern
Mariana Islands
and Guam).
* * * * * * *

Dated: May 2, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 00-13707 Filed 5—-31-00; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AGO4

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Buena Vista Lake Shrew

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list the Buena Vista Lake shrew, Sorex
ornatus relictus, as endangered pursuant
to the Endangered Species Act of 1973,
as amended (Act). Prior to 1986, this
subspecies had not been observed since
it was first described in 1932. In 1986,
three Buena Vista Lake shrews were
observed at a permanent pond located
within a former preserve, approximately
26 kilometers (km) (16 miles (mi)) south
of Bakersfield, CA. No more than 38
individuals have been observed since
they were rediscovered in 1986. The
only known extant Buena Vista Lake
shrew population is threatened
primarily by agricultural activities,
modifications and potential impacts to
local hydrology, uncertainty of water
delivery, possible toxic effects from
selenium poisoning, and random
naturally occurring events. This
proposal, if made final, would
implement the Federal protection and

recovery provisions afforded by the Act
for the Buena Vista Lake shrew.

DATES: We must receive comments from
all interested parties by July 31, 2000.
Public hearing requests must be
received by July 17, 2000.

ADDRESSES: Send your comments and
materials concerning this proposal to
the Field Supervisor, Sacramento Fish
and Wildlife Office, U.S. Fish and
Wildlife Service, 2800 Cottage Way, Rm
W-2605, Sacramento, California 95825.
Comments and materials received, as
well as the supporting documentation
used in preparing the rule, will be
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Dwight Harvey, Sacramento Fish and
Wildlife Office (see ADDRESSES section)
(telephone 916/414—6600; facsimile
916/414—6710).

SUPPLEMENTARY INFORMATION:

Background

The Buena Vista Lake shrew, Sorex
ornatus relictus, is one of nine
subspecies within the ornate shrew
Sorex ornatus species complex known
to occur in California (Hall 1981; Owen
and Hoffmann 1983; Maldonado 1992).
Sorex ornatus belongs to the order
Insectivora and family Soricidae,
subfamily Soricinae, and the tribe
Soricini, with three subgenera (Owen
and Hoffmann 1983; Junge and
Hoffmann 1981).

Sorex ornatus relictus are primarily
insectivorous mammals that are the
approximate size of a mouse. They have
a long snout, tiny bead-like eyes, ears
that are concealed, or nearly concealed,
by soft fur, and five toes on each foot
(Ingles 1965; Burt and Grossenheider
1964). Sorex ornatus relictus are active
day or night. When they are not
sleeping, they are searching for food.

These shrews eat more than their own
weight each day (Burt and
Grossenheider 1964) to withstand
starvation and maintain their body
weight at high rates of metabolism
(McNab 1991). Sorex ornatus relictus
can have an impact on surrounding
plant communities by consuming large
quantities of insects, slugs, and other
invertebrates that can influence such
things as plant succession and control
the irruptions of pest insects
(Maldonado 1992; Williams 1991).
Sorex ornatus relictus also may be an
important prey species for raptors,
snakes, and carnivores (Maldonado
1992).

Grinnell (1932) was the first to
describe Sorex ornatus relictus.
According to Grinnell’s description, the
Buena Vista Lake shrew’s back is
predominantly black with a buffy-brown
speckling pattern, its sides are more
buffy-brown than the upper surface, and
its underside is smoke-gray. The tail is
faintly bicolor and blackens toward the
end both above and below. The Buena
Vista Lake shrew weighs approximately
4 grams (g) (0.14 ounces (0z)) (Kathy
Freas, Stanford University, pers. comm.
1994) and has a total length ranging
from 98 to 105 millimeters (mm) (3.85
to 4.13 inches (in.)) with a tail length of
35 to 39 mm (1.38 to 1.54 in.) (Grinnell
1932). The Buena Vista Lake shrew
differs from its geographically closest
subspecies, the ornate shrew Sorex
ornatus spp. ornatus, by having darker,
grayish-black coloration, rather than
brown. In addition, S. o. ssp. relictus
has a slightly larger body size; shorter
tail; skull with a shorter, heavier
rostrum; and a higher and more angular
brain-case in dorsal view than S. o. ssp.
ornatus (Grinnell 1932).

Ornate shrews, on the average, rarely
live longer than 12 months, and
evidence indicates that the normal
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lifespan does not exceed 16 months
(Rudd 1955). In montane woodlands,
shrews have a well-defined
reproductive season that lasts from mid-
May through August (Williams 1991).
They give birth to up to two litters per
year containing four to six young. The
number of litters depends on how early
or late in the year the young are born
and can become sexually active (Owen
and Hoffmann 1983). The Buena Vista
Lake shrew has a breeding season that
begins in February or March, and may
either extend later in the year, based on
habitat quality and availability of water,
or end with the onset of the dry season
in May or June (Jesus Maldonado,
University of California-Los Angeles,
pers. comm. 1998).

The Buena Vista Lake shrew was
originally described by Grinnell (1932)
as a new subspecies, Sorex ornatus
relictus, based on the type specimen and
two other specimens collected around
the old Buena Vista Lake bed. On
October 21, 1909, a single specimen of
S. o. ssp. relictus was collected at
Buttonwillow, a town approximately 40
km (25 mi) northwest of Buena Vista
Lake (Williams 1986; Doug Long,
California Academy of Sciences, pers.
comm. 1998). Grinnell (1932) noted
evidence that integration between the
subspecies Sorex ornatus ornatus and S.
o. ssp. relictus occurred in areas of
geographic overlap. This integration
prompted Freas (1990) to question the
legitimacy of the Buena Vista Lake
shrew’s status as a distinct subspecies.
Currently, the entire Sorex ornatus
complex (consisting of eight subspecies
in California and one in Baja California)
is undergoing additional genetic and
morphological evaluation (J.
Maldonado, pers. comm. 1998).
Preliminary results from strictly
morphological measurements for this
group were equivocal throughout
California. However, mitochondrial
DNA and micro-satellite nuclear
sequences and allozyme data have aided
in determining subspecies ranges. From
these data, researchers determined that
the Buena Vista Lake shrew is a distinct
subspecies from other S. ornatus
subspecies; it is unlike any other
sampled throughout the southern San
Joaquin Valley (J. Maldonado, pers.
comm. 1998).

Based on Grinnell’s (1933) records in
the Museum of Vertebrate Zoology at
Berkeley (three museum specimens and
related field notes), the distribution of
the Buena Vista Lake shrew was
historically limited to the marshlands of
the southern San Joaquin Valley south
from approximately where the waters of
the Kings River divide toward the San
Joaquin River and bed of Tulare Lake,

with the animals living in the swampy
margins of Kern, Buena Vista, Goose,
and Tulare Lakes. However, by the time
the shrew was discovered, Grinnell
stated that the beds of these lakes were
already dry and mostly cultivated with
only sparse remnants of the original
fauna (Grinnell 1932). Williams (1986)
stated that nearly all of the valley floor
in the Tulare Basin is cultivated and
that most of the lakes and marshes had
been drained and cultivated.

The Buena Vista Lake shrew was
likely historically distributed in the
marshlands of the San Joaquin Valley
throughout most of the Tulare Basin
(Grinnell 1933; U.S. Fish and Wildlife
Service 1997). The Buena Vista Lake
shrew occurs on property owned by the
J.R. Boswell Company (Company),
formerly known as the Kern Lake
Preserve (Preserve), on the old Kern
Lake bed, in Kern County, California
(California Natural Diversity Data Base
(CNDDB)1986). This property totals
about 33.5 hectares (ha) (83 acres (ac)),
and the only known viable population
of Buena Vista Lake shrews inhabits a
small 1.2-ha (3-ac) wetland area that
exists there. Although the Preserve has
remained relatively unchanged since the
Buena Vista Lake shrew was detected at
this site in 1986, the future management
of the Preserve and the future existence
of this subspecies is uncertain.

Water is a necessary component of the
Buena Vista Lake shrew’s environment.
Moisture is required to support a
diverse insect fauna, which is the
primary food source needed to maintain
the shrew’s high metabolism. During
surveys conducted on the Preserve in
1988 and 1990, Freas (1990) found a
clear trend in preference of moderately
moist (mesic) habitats over drier (xeric)
habitats by the shrew, with 25 animals
being captured in the mesic
environments and none in xeric habitat.
Maldonado (1992) also acknowledged
this type of habitat preference, stating
that the shrew is closely associated with
dense, riparian understories that
provide food, cover, and moisture.

The permanent pond where the
subspecies occurs is located within the
Preserve, called Gator Pond, which is
not an artesian system. It is dry for
many years, filling only when there is
adequate flood runoff, or as in 1986,
when the Company used the area for
storage of excess water (The Nature
Conservancy (TNC) in Iitt. 1986; Rick
Hewett, TNC, in litt. 1987). The Rim
Ditch forms the southern border of the
Preserve, and another ditch was
installed by the Company to convey
irrigation flows to agricultural land
north of the Rim Ditch. The land in and
around the pond has a high (perched)

water table because it is underlined
with a natural hardpan soil layer that is
somewhat impervious to water. In the
past, this hardpan soil layer kept the
area very wet and prevented it from
being productively farmed. In 1982, the
company installed a system of
perforated tile line (drain pipes), which
drains water from west to east under the
Preserve, then northeast to the South
Sump. Within 1 year, the perched water
table began to subside, and the pond
remained dry for the next 3 years
(CNDDB 1986). As a result of the
installation of the tile line, the areas
northeast of the pond and southwest of
the South Sump became arable allowing
wheat and sorghum to be grown in these
areas (TNC, in Iitt. 1986). The land west
of the pond has never been farmed, but
weeds are cleared off once a year. The
land around the pond was disked
annually until 1985, when TNC signed
a lease and took over the management
of the 33.5-ha (83-ac) Preserve. Only
about 12 ha (30 ac) around the pond is
now suitable habitat for the shrew (J.
Maldonado, pers. comm. 1994).

All water that runs north from the
Rim Ditch into the tile lines ends up in
the South Sump. The water, referred to
as tail water, is pumped back to the Rim
Ditch. The Company agreed they could
supply the excess tail water to the
Preserve in the early fall for the TNC
leased area. June through August are the
critical irrigation months for the
Company’s cotton and alfalfa
production. During that period, all
available water is presumably used for
these purposes. In 1986, the Company
allowed TNC to install a separate pipe
from the Rim Ditch directly to the pond
as a way of providing water to this area.
Three Buena Vista Lake shrew were
discovered during the digging of a ditch
for this pipe. (CNDDB 1986).

The Company originally supplied
sufficient water to maintain the marshes
on the Preserve. This water was sold to
TNC through a lease agreement
(Company, in litt. 1995). The Company
committed to supplying water only
during the years when quantities would
be available in excess of that required
for other corporate uses, primarily
agriculture. Without this supplemental
water supply, the remaining marshlands
will dry up (J. Maldonado, pers. comm.
1994). In 1994, the Fish and Wildlife
Service asked the Company to commit
to a conservation agreement that would
support the long-term maintenance of
the Preserve and the survival of the
Buena Vista Lake shrew, but the
Company declined. (Edward Gierman,
]J.G. Boswell Company, in litt. 1995).
TNC was concerned about the long-term
health of the Preserve, but considered it
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a “non-defensible parcel” because the
land surrounding the Preserve has been
converted to cotton (Reed Tollefson,
TNC, pers. comm. 1994). Water diverted
away from the Preserve for agricultural
purposes has caused a drop in the
already shallow water table, thereby
eliminating most of the habitat that
historically supported the shrew (R.
Hewett, in Iitt. 1987). TNC staff
estimated that proper management of
the Preserve would require 1.9-2.5
hectare-meters (15—-20 acre-feet) of water
per year (R. Tollefson, pers. comm.
1995). Without a reliable water source,
TNC declined to renew the lease and
terminated their arrangement with the
Company to maintain the Preserve
(Sabin Phelps, TNC, pers. comm. 1995).

Since the rediscovery of the Buena
Vista Lake shrew at the Preserve, the
subspecies has been found only three
other times. In 1992, one shrew was
found alive under a sprinkler cover, and
another was found dead in a manager’s
residence at the Kern National Wildlife
Refuge (Refuge), Kern County, California
(Morgan Cook, Service, pers. comm.
1995). One additional shrew was found
dead in 1994 within the same residence
on the Refuge. This residence is
currently the Refuge headquarters and is
one of two buildings located on a 4-ha
(10-ac) compound surrounded by lawns
and trees (Jack Allen, Service, pers.
comm. 1998). The Refuge is located
approximately 80 km (50 mi) northwest
of the Preserve (Joseph Engler, Service,
in litt. 1994).

Water management practices at the
Refuge have focused on waterfowl, and
riparian habitat has not received
adequate water over the years to
maintain riparian diversity (J. Engler, in
litt. 1994). If Sorex ornatus relictus still
exists, it would probably be found
around a 323-ha (800-ac) marsh unit
located on the south side of the Refuge
where emergent vegetation, such as
willows and cottonwoods exist. The
marsh unit also remains moist longer
than most other marshes on the Refuge
(J. Allen, pers. comm. 1998). The
constant lawn, shrub, and tree watering
and the ponds at the Refuge
headquarters may be sufficient to
maintain any potential shrew
populations (J. Engler, in litt. 1994).

Recent genetic data have confirmed
that the shrews found at the Refuge
were Buena Vista Lake shrews (J.
Maldonado, pers. comm. 1998). No
additional Buena Vista Lake shrews, nor
any other shrew species, have been
found at the Refuge.

The elimination of most of the
riparian vegetation with associated
marsh habitat that once occurred in the
southern San Joaquin Valley has

drastically reduced the amount of
suitable habitat available to the shrew,
and may have restricted the animal to
the Preserve. Rapid agricultural, urban,
and energy developments since the
early 1900s have severely reduced and
fragmented native habitats. Historically,
the Tulare Basin, including the former
Tulare, Buena Vista, Goose, and Kern
Lakes with their respective overflow
marshes, provided 19 percent of the
Tulare Basin valley floor habitat
(Werschkull et al. 1992). Around the
turn of the 20th century, the Tulare
Basin had 104,890 ha (259,189 ac) of
valley fresh water marsh, 177,005 ha
(437,388 ac) of valley mixed riparian
forests, and 105,333 ha (260,283 ac) of
valley sink scrub, making a total of
387,229 ha (956,860 ac) of potentially
suitable Buena Vista Lake shrew habitat.
By the early 1980s, the combined total
had been reduced to 19,019 ha (46,996
ac), less than 5 percent of the original
habitat (Werschkull et al. 1992). As of
1995, intensive irrigated agriculture
comprised 1,239,961 ha (3,064,000 ac)
or about 96 percent of the total lands
within the Tulare Basin. Cotton, grapes,
and alfalfa represented the top three
crops (California Department of Water
Resources (DWR) 1998).

All of the natural plant communities
in the Tulare Basin have been affected
by the transformation of this area to
production of food, fiber, and fuel at the
expense of the natural biological
diversity (Spiegel and Anderson 1992;
Griggs et al. 1992). As more canals were
built, and more water was diverted for
irrigation of the floodplains of the major
rivers of the southern San Joaquin
Valley, less water was available to keep
the riparian forests alive, and less water
reached the lakes. By the early 1930s,
the former Tulare, Buena Vista, Goose,
and Kern Lakes were virtually dry and
open for cultivation (Griggs 1992).

Irrigation, combined with subsurface
drainage, have caused naturally
occurring selenium to be leached from
agricultural soils in the San Joaquin
Valley. Elevated concentrations of
selenium are believed to have caused
major wildlife mortalities in places like
the Kesterson National Wildlife Refuge
(Kesterson) (Moore et al. 1989). The
leaching of selenium has increased in
recent times due to the increased supply
of irrigation water for the cultivation of
crops in the Tulare Basin. In 1984,
elevated selenium levels in the blood
and liver were measured in several
small and large mammals from
Kesterson (Clark 1987; Clark et al.
1989). Ornate shrews captured around
Kesterson showed selenium
concentrations (parts per million (ppm)
dry weight) 3 to 25 times greater than

those found for any other small mammal
at the same site (Clark 1987). As with
other forms of wildlife, selenium
toxicity represents a serious threat to the
continued existence of the Buena Vista
Lake shrew.

Previous Federal Action

The September 18, 1985, Notice of
Review (50 FR 37958), included the
Buena Vista Lake shrew as a category 2
candidate species for possible future
listing as threatened or endangered.
Category 2 candidates were those taxa
for which listing as threatened or
endangered might be warranted, but for
which adequate data on biological
vulnerability and threats were not
available to support issuance of listing
proposals.

We received a petition dated April 18,
1988, from Ms. Doris Dixon of The
Interfaith Council for the Protection of
Animals and Nature to list the Buena
Vista Lake shrew and three additional
shrew species as endangered species.
We determined that the petition
presented substantial information
indicating that the requested action may
be warranted. We announced this
finding in the Federal Register on
December 30, 1988 (53 FR 53030). The
Buena Vista Lake shrew remained a
category 2 candidate in the January 6,
1989, Notice of Review (54 FR 554). In
the November 21, 1991, Notice of
Review (56 FR 58804), the Buena Vista
Lake shrew was elevated to category 1
status based on new information
received by us. Category 1 taxa were
those taxa for which we had on file
sufficient information on biological
vulnerability and threats to support
preparation of a listing proposal.

The processing of this proposed rule
conforms with our listing priority
guidance published in the Federal
Register on October 22, 1999 (64 FR
57114). This guidance clarifies the order
in which we will process future
rulemakings. The highest priority is
processing emergency listing rules for
any species determined to face a
significant and imminent risk to its
well-being (Priority 1). The second
priority (Priority 2) is processing final
determinations on proposed additions
to the lists of endangered and
threatened wildlife and plants. The
third priority is processing new
proposals to add species to the lists. The
processing of administrative petition
findings (petitions filed under section 4
of the Act) is the fourth priority. This
proposed rule ranks as a Priority 3
action.
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Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act (Act) of 1973, as amended (16
U.S.C. 1533 et seq.), and regulations (50
CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal List of
Endangered and Threatened Wildlife. A
species may be determined to be
endangered or threatened based on one
or more of the five factors described in
section 4(a)(1) of the Act. These factors
and their application to the Buena Vista
Lake shrew, Sorex ornatus relictus, are
as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The amount of suitable habitat for the
Buena Vista Lake shrew has been
significantly reduced over time due to
the systematic drainage of land and
shallow lakes for the purpose of
agricultural crop production. As a
result, over 95 percent of the riparian
vegetation and associated marsh habitat
of the southern San Joaquin Valley has
been eliminated. The Buena Vista Lake
shrew appears to be restricted to the
Preserve location.

Clark et al. (1982) were unsuccessful
in capturing any Buena Vista Lake
shrews in suitable habitat found on
TNC’s Paine Wildflower Preserve or at
the Voice of America site west of
Delano. The Paine Wildflower Preserve
is about 13 km (8 mi) south of the Kern
National Wildlife Refuge and 72 km (45
mi) northwest of the Preserve. The
Voice of America site is located 40 km
(25 mi) due east of the Kern Refuge and
80 km (50 mi) north of the Preserve. No
Buena Vista Lake shrews were found
after conducting surveys for small
mammals along the Kern River Parkway
in 1987 (Beedy et al. 1992). This area
supports 68 ha (168 ac) of riparian
woodlands, as well as 9 ha (22 ac) of
freshwater marshes, and it is located 30
km (19 mi) due north of the Preserve. In
1991, surveys were conducted in
suitable habitat on the Tule Elk State
Reserve, 32 km (20 mi) northwest of the
Preserve. No shrews were captured in
these surveys (Maldonado 1992). In a
1995 survey at the Preserve, a total of 10
individuals were trapped (Maldonado
1998).

The only known remaining
population of Buena Vista Lake shrews
exists on the Preserve. Water delivery to
maintain the Preserve and support the
Buena Vista Lake shrew habitat cannot
be assured because the natural water
table has been lowered by past and

present agricultural practices on and
around the Preserve. Despite available
water supplies, the Company supplies
water to the Preserve only during years
of high runoff, at times when excess
water is available at the end of the
growing season, and after commercial
crop needs are met. This process occurs
through an informal agreement between
the Company and the lease holder of the
property. Without a dependable water
supply of approximately 1.9-2.5
hectare-meters (15—20 acre-feet)
required to maintain the Preserve’s
marshes, the continued existence of the
Buena Vista Lake shrew is unlikely.

Other remnant patches of suitable
habitat that might support the Buena
Vista Lake shrew include areas within
the Buena Vista Lake Aquatic
Recreation Area, the Buena Vista Golf
Course, and along the Buena Vista
Slough, Goose Lake Slough, and the
Kern River west of Bakersfield, CA
(Maldonado 1994; J. Maldonado, pers.
comm. 1998; U.S. Fish and Wildlife
Service 1997). Additional areas of
suitable moist locations that might
provide remnant shrew habitat occur
within the Pixley National Wildlife
Refuge west of the former Tulare Lake
bed, as well as around the former Goose
Lake bed. However, small habitat
patches within these areas are marginal
at best and would not likely support a
significant number of animals (J.
Maldonado, pers. comm. 1998). In
addition, these areas represent highly
disjunct and fragmented habitat that
may not be reconnected in the
foreseeable future.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The subspecies has no known
commercial or recreational value. The
only known extant population of the
Buena Vista Lake shrew is on private

property.
C. Disease or Predation

Although there are no documented
cases of disease related to Buena Vista
Lake shrews, the possibility of disease
and associated threats exists. The small
population size and restricted
distribution increases their vulnerability
to epidemic diseases. Buena Vista Lake
shrews, like most small mammals, are
host to numerous internal and external
parasites, such as round worms, mites,
ticks, and fleas, that may infest
individuals and local populations in
varying degrees with varying adverse
effects (J. Maldonado, pers. comm.
1998). However, the significance of the
threat of disease and parasites to the
Buena Vista Lake shrew is not known.

Most carnivores of the Tulare Basin,
such as coyotes, foxes, weasels,
raccoons, feral cats and dogs, as well as
certain avian predators such as hawks,
owls, herons, jays and egrets, are all
known predators of small mammals
(Ingles 1965; J. Maldonado, pers. comm.
1998).

D. The Inadequacy of Existing
Regulatory Mechanisms

The primary cause of decline of the
Buena Vista Lake shrew is the loss and
fragmentation of habitat due to human
activities. Federal, State, and local laws
have not been adequate in preventing
destruction of the limited Buena Vista
Lake shrew habitat.

Under section 404 of the Clean Water
Act (33 U.S.C. 1344 et seq.), the U.S.
Army Corps of Engineers (Corps)
regulates the discharge of fill material
into waters of the United States,
including wetlands. Section 404
regulations require applicants to obtain
a permit for projects that involve the
discharge of fill material into waters of
the United States. However, many
farming activities do not require a
permit due to their exemption under the
Clean Water Act (53 FR 20764; R.
Wayland III, Environmental Protection
Agency (EPA), in litt. 1996). Projects
that are subject to regulation may
qualify for authorization to place fill
material into headwaters and isolated
waters, including wetlands, under
several nationwide permits. Moreover,
these projects can normally be
permitted with minimal environmental
review by the Corps. An individual
permit may be required by the Corps if
a project otherwise qualifying under a
nationwide permit would have greater
than minimal adverse environmental
impacts. No activity that is likely to
jeopardize the continued existence of a
threatened or endangered species, or
that is likely to destroy or adversely
modify the critical habitat of such
species, is authorized under any
nationwide permit.

However, the Corps typically confines
its evaluation of impacts only to those
areas under its jurisdiction (i.e.,
wetlands and other waters of the United
States). Impacts to uplands and
mitigation for upland habitat losses are
not typically addressed by the Corps
unless such actions affect a listed
species. More importantly, the
termination of water sales to the
Preserve does not fall under Corps
jurisdiction. The lack of a guaranteed
water supply is one of the major reasons
TNC determined that the habitat on the
Preserve could not remain viable and
led to TNC’s refusal to renew the lease
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and manage the Preserve (S. Phelps,
pers. comm. 1995).

The California Environmental Quality
Act (CEQA) (Public Resources Code
§21000-21177) requires a full
disclosure of the potential
environmental impacts of proposed
projects. The public agency with
primary authority or jurisdiction over a
project is designated as the lead agency
and, therefore, is responsible for
conducting a review of the project and
consulting with the other agencies
concerned with the resources affected
by the project. Section 15065 of the
CEQA Guidelines, as amended, requires
a finding of significance if a project has
the potential to “reduce the number or
restrict the range of a rare or endangered
plant or animal.”” Once significant
effects are identified, the lead agency
has the option to require mitigation for
effects through changes in the project or
to decide that overriding considerations
make mitigation infeasible (CEQA
§21002). In the latter case, projects may
be approved that cause significant
environmental damage, such as
destruction of listed endangered species
and/or their habitat. Protection of listed
species through CEQA is, therefore,
dependent upon the discretion of the
agency involved.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

As stated previously, selenium
toxicity represents a serious threat to the
continued existence of the Buena Vista
Lake shrew. No cases of widespread
selenium poisoning (selenosis) among
native mammals in nature have been
well documented. The lowest dietary
threshold for mammalian toxicity was
1.4 parts per million (ppm) (dry weight)
as associated with sublethal effects from
lifetime exposure in rats (Eisler 1985).
Longevity was reduced at 3 ppm in the
lifetime diet. Olson (1986) reports a
minimum dietary exposure associated
with reproductive selenosis in rats of 3
ppm. Although stomach content data for
the Buena Vista Lake shrew is lacking,
aquatic insects such as brine flies
Diptera ephydridae, damselflies
Odonata zygoptera, and midge flies
Diptera chironomidae, have been found
in the stomachs of other shrew species
(Churchfield 1991), and could be a
dietary source for the highly
insectivorous Buena Vista Lake shrew.
Selenium concentrations have been
measured in the above species of flies
collected at agricultural drainage
evaporation ponds throughout the
Tulare Basin (Moore et al. 1989).
Concentrations of selenium have been
measured from 1.4 to 26.9 ppm (dry
weight) in these flies from six

evaporation ponds located a few miles
west of the Preserve to the northern
border of the Kern National Wildlife
Refuge (Moore et al. 1989). The
potential dietary selenium
concentration levels are well within the
known range that is toxic to small
mammals (Olsen 1986), and could
potentially adversely affect the Buena
Vista Lake shrew. Such effects could
include, but may not be limited to,
reduced reproductive output or
premature death (Eisler 1985).

Some of the highest selenium levels
(greater than 200 parts per billion) have
been measured from ground water
throughout the historic range of the
Buena Vista Lake shrew within the
Tulare Basin, and specifically, in
evaporation ponds within the
agricultural lands immediately
surrounding the only known population
of shrews at the Preserve (DWR 1997).
The increased supply of imported water
and little or no exported drain water has
resulted in the raising of the ground
water table throughout the Tulare Basin
(DWR 1997). Water table levels have
been measured at 1.5 to 3 m (5 to 10 ft)
beneath the Preserve and have steadily
moved upwards since 1988 (DWR 1997).
As selenium and other dissolved salts
move upward with the elevated water
table (perched water table), the surface
vegetation takes up selenium with the
water via root transpiration and enters
the food chain of the shrew by becoming
concentrated in insects that forage on
the vegetation or reside in aquifers that
concentrate these salts (Saiki and Lowe
1987; Moore et al. 1989).

Due to the hardpan soil layer beneath
the Preserve, the water table is high and
frequently floods despite the installation
of tile drains. In dry years, the water
supply is controlled by a single ditch or
small pipe. These unpredictable
variables limit the maintenance of
suitable moist habitat for this
population of Buena Vista Lake shrews.
These conditions restrict alternative
land management practices for shrews
on the Preserve in the event of drought,
flooding, harsh winter conditions, or
human-induced environmental impacts.

The only known population of Buena
Vista Lake shrews is vulnerable to the
risks associated with small, restricted
populations. Impacts to species
populations that can lead to extinction
include the loss or alteration of essential
elements, such as habitat or food, the
introduction of limiting factors into the
environment, such as poison or
predators, and catastrophic random
changes or environmental perturbations,
such as floods, droughts, or disease
(Gilpin and Soule 1986). Many
extinctions are the result of a severe

reduction of population size by some
deterministic event, followed by a
random natural event that extirpates the
species. The smaller a population is, the
greater its vulnerability to such
perturbations (Terbough and Winter
1980; Gilpin and Soule 1986; Shaffer
1987). The elements of risk that are
amplified in very small populations
include: (1) The impact of high death
rates or low birth rates; (2) the effects of
genetic drift (random fluctuations in
gene frequencies) and inbreeding; and
(3) deterioration in environmental
quality (Gilpin and Soule 1986). When
the number of individuals in the sole
population of a species or subspecies is
sufficiently low, the effects of
inbreeding may result in the expression
of deleterious genes in the population
(Gilpin 1987). Deleterious genes reduce
individual fitness in various ways, most
typically by decreasing survivorship of
young. Genetic drift in small
populations decreases genetic variation
due to random changes in gene
frequency from one generation to the
next. This reduction of variability
within a population limits the ability of
that population to adapt to
environmental changes.

One scenario where loss of habitat
may lead to extinction is when the
species is a local endemic (because of its
isolation and restricted range) (Gilpin
and Soule 1986). The Buena Vista Lake
shrew is a limited local endemic
subspecies (Williams and Kilburn 1992),
which has never been found to be
locally abundant, and lives in very
restricted areas of marshy wetland
habitat (Bradford 1992). Because the
sole population is small (only 10 known
individuals as of 1995) and occurs in a
single small location (12 ha (30 ac)), the
Buena Vista Lake shrew is extremely
vulnerable to natural or human-caused
environmental impacts. No known
viable populations of Buena Vista Lake
shrews exist outside the former Kern
Lake Preserve for recolonization if a
catastrophic event were to occur at this
site. While the subspecies still occurs
within its limited range, whether the
population is declining, how habitat
conditions may be affecting the
population, or how small population
size may be affecting genetic and
behavioral stability is unknown. Based
on the vulnerability of this small
population in its limited range and the
extremely limited potential for suitable
habitat outside this range, we believe
that threats to currently occupied or
potential habitat and individuals put
this subspecies at a high risk for
extinction.

In developing this proposed rule, we
have carefully assessed the best



35038

Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/Proposed Rules

scientific and commercial information
available regarding the past, present,
and future threats facing this
subspecies. The Buena Vista Lake shrew
is threatened primarily by agricultural
activities, modifications and potential
impacts to local hydrology, uncertainty
of water delivery to the Preserve,
possible toxic effects from selenium
poisoning, and by random naturally
occurring events. Only one known
population exists, and any decrease in
its numbers could result in decreased
genetic variability. Because of the high
potential that these threats, if realized,
will result in the extinction of the Buena
Vista Lake shrew, the preferred action is
to list the subspecies as endangered. Not
listing the subspecies or listing it as
threatened would not provide adequate
protection and would not be consistent
with the Act.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by the species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection and; (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that the designation
of critical habitat is not prudent when
one or both of the following situations
exist—(1) the species is threatened by
taking or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (2) such designation of
critical habitat would not be beneficial
to the species.

We propose that critical habitat is
prudent for Sorex ornatus relictus. In
the last few years, a series of court
decisions have overturned Service
determinations regarding a variety of
species that designation of critical
habitat would not be prudent (e.g.,
Natural Resources Defense Council v.

U.S. Department of the Interior 113 F.
3d 1121 (9th Cir. 1997); Conservation
Council for Hawaii v. Babbitt, 2 F. Supp.
2d 1280 (D. Hawaii 1998)). Based on the
standards applied in those judicial
opinions, we believe that designation of
critical habitat would be prudent for
Sorex ornatus relictus.

In the absence of a finding that critical
habitat would increase threats to a
species, if any benefits would result
from critical habitat designation, then a
prudent finding is warranted. In the
case of this species, designation of
critical habitat may provide some
benefits. The primary regulatory effect
of critical habitat is the section 7
requirement that Federal agencies
refrain from taking any action that
destroys or adversely modifies critical
habitat. While a critical habitat
designation for habitat currently
occupied by this species would not be
likely to change the section 7
consultation outcome because an action
that destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy to the species, in
some instances, section 7 consultation
might be triggered only if critical habitat
is designated. Examples could include
unoccupied habitat or occupied habitat
that may become unoccupied in the
future. Designating critical habitat may
also provide some educational or
informational benefits. Therefore, we
find that critical habitat is prudent for
the Buena Vista Lake shrew.

As explained in detail in the Final
Listing Priority Guidance for FY 2000
(64 FR 57114), our listing budget is
currently insufficient to allow us to
immediately complete all of the listing
actions required by the Act. We plan to
employ a priority system for deciding
which outstanding critical habitat
designations should be addressed first.
We will focus our efforts on those
designations that will provide the most
conservation benefit, taking into
consideration the efficacy of critical
habitat designation in addressing the
threats to the species, and the
magnitude and immediacy of those
threats. Deferral of the critical habitat
designation for the Buena Vista Lake
shrew will allow us to concentrate our
limited resources on higher priority
critical habitat and other listing actions,
while allowing us to put in place
protections needed for the conservation
of the Buena Vista Lake shrew without
further delay. We will make the final
critical habitat determination with the
final listing determination for the shrew.
If this final critical habitat
determination is that critical habitat
designation is prudent, we will develop
a proposal to designate critical habitat

for the Buena Vista Lake shrew as soon
as feasible, considering our workload
priorities.

Available Conservation Measures

Conservation measures provided for
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States, and
requires that recovery actions be carried
out for all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened, and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified in 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to ensure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with us.

Federal agency actions that may
require conference and/or consultation
as described in the preceding paragraph
include the U.S. Army Corps of
Engineers and their authorization of
projects such as the construction of
drainage diversions, roads, bridges, and
dredging projects subject to section 404
of the Clean Water Act.

The Buena Vista Lake shrew has been
included as a candidate species in the
Recovery Plan for Upland Species of the
San Joaquin Valley of California
(Recovery Plan) (U.S. Fish and Wildlife
Service 1998). Historically, the Buena
Vista Lake shrew was most common in
wetland habitat, and all of its extant and
potential habitat is included within the
habitats of the listed species that use
alkali sink and associated communities.
Because the subspecies is not federally
listed as endangered or threatened, the
recovery actions are identified as
conservation actions and are designed to
ensure long-term conservation. The
recovery actions include additional
surveys in areas of potentially suitable



Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/Proposed Rules

35039

habitat, habitat restoration and creation
on private as well as public lands, and
study of the feasibility of reintroduction
at the Tule Elk State Reserve near
Tupman, California. Also identified as
needed conservation actions are
population genetic studies, as well as
the continuous monitoring of the only
known viable population at the
Preserve.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. The
prohibitions, codified at 50 CFR 17.21,
in part, make it illegal for any person
subject to the jurisdiction of the United
States to take (includes harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect; or to attempt any of
these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any endangered wildlife species. It is
also illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions apply to our agents
and State conservation agencies.

Permits may also be issued to carry
out otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.22 and 17.23. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and for incidental take in
connection with otherwise lawful
activities.

As published in the Federal Register
on July 1, 1994 (59 FR 34272) our
policy, to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
proposed and ongoing activities within
a species’ range.

We believe that, based on the best
available information, the following
actions will not likely result in a
violation of section 9, provided these
actions are carried out in accordance
with any existing regulations and permit
requirements:

(1) Actions that may affect the Buena
Vista Lake shrew that are authorized,
funded, or carried out by a Federal
agency, when the action is conducted in
accordance with a biological opinion
issued by us pursuant to section 7 of the
Act; and

(2) Actions that may affect the Buena
Vista Lake shrew when the action is a
part of an approved habitat conservation

plan and conducted in accordance with
an incidental take permit issued by us
pursuant to section 10(a)(1)(B) of the
Act.

Activities that we believe could likely
result in a violation of section 9 include,
but are not limited to:

(1) Actions not authorized under
section 7 or 10 of the Act that lead to
the destruction or alteration of occupied
Buena Vista Lake shrew habitat through
the discharge of fill material, draining,
ditching, tiling, pond construction, rock
removal, stream channelization, or
diversion of ground water flow into or
out of riparian habitat of this subspecies
that are associated with activities such
as the construction or installation of
roads, impoundments, discharge or
drain pipes, and storm water detention
basins;

(2) Burning, cutting, or mowing of
riparian vegetation that results in death
of injury to Buena Vista Lake shrews or
that results in degradation of their
occupied habitat;

(3) Application of pesticides that
results in death of or injury to Buena
Vista Lake shrews; and

(4) Discharging or dumping toxic
chemicals or other pollutants (such as
sewage, oil, or gasoline) that results in
death of or injury to Buena Vista Lake
shrews.

Direct your questions regarding
whether specific activities may
constitute a violation of section 9 to the
Field Supervisor of the Sacramento Fish
and Wildlife Office (see ADDRESSES
section). Requests for copies of the
regulations concerning listed wildlife
and general inquiries regarding
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services,
Endangered Species Permits, 911 NE.
11th Avenue, Portland, Oregon 97232—
4181 (telephone 503/231-2063;
facsimile 503/231-6243).

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule are hereby solicited. We
will follow our current peer review
policy (59 FR 34270) in the processing
of this rule. Comments are sought
particularly concerning:

(1) Biological, commercial, or other
relevant data concerning any threat (or
lack thereof) to the Buena Vista Lake
shrew;

(2) The location of any additional
populations of this subspecies and
habitat association (including specific
vegetation and soil type), and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size and genetics of this subspecies;

(4) Current or planned activities in the
subject area and their possible impacts
on this subspecies; and

(5) Additional relevant information
concerning the life-history, habits, and
dispersal of this subspecies.

A final determination for this
subspecies will take into consideration
the comments and any additional
information received by us. Such
communications may lead to a final
determination that differs from this
proposal.

The Act provides for one or more
public hearings on this proposal, if
requested. Requests must be received
within 45 days of the date of publication
of the proposal in the Federal Register.
Such requests must be made in writing
and addressed to the Field Supervisor,
Sacramento Fish and Wildlife Office
(see ADDRESSES section).

National Environmental Policy Act

We have determined that
environmental assessments and
environmental impact statements, as
defined in the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Act. We published a notice outlining
our reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018—-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
endangered species, see 50 CFR 17.21
and 17.22.

References Cited

A complete list of all references cited
herein is available upon request from
the Field Supervisor, Sacramento Fish
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and Wildlife Office (see ADDRESSES
section).

Author

The primary author of this proposed
rule is Dwight Harvey, U.S. Fish and
Wildlife Service, Sacramento Fish and
Wildlife Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

recordkeeping requirements,
Transportation.
Proposed Regulations Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

Authority: 6 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by
adding the following, in alphabetical
order under “MAMMALS,” to the List
of Endangered and Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

Endangered and threatened species, 1. The authority citation for part 17 * * * * *
Exports, Imports, Reporting and continues to read as follows: (h)* * *
Species Vertebrate popu- " :
Historic range lation where endan-  Status  When listed ﬁggﬁgtl Sﬁﬁg'sal
Common name Scientific name gered or threatened
MAMMALS
* * * * * * *
Shrew, Buena Vista  Sorex ornatus U.S.A. (CA) .ccevene Entire ..o E 699 NA NA
Lake. relictus.
* * * * * * *

Dated: May 16, 2000.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 00-13706 Filed 5—-31-00; 8:45 am|]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 000511131-0131-01; I.D.
021500A]

RIN 0648-AM75

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Amendment 12

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
Amendment 12 to the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic
(Amendment 12). This rule would
extend the current moratorium on the
issuance of commercial vessel permits
for king mackerel through October 15,
2005. The intended effects of this
proposed rule are to prevent speculative
entry into the fishery and provide
stability in the fishery.

DATES: Comments must be received no
later than 5 p.m., eastern standard time,
on July 3, 2000.
ADDRESSES: Written comments on the
proposed rule must be sent to Dr. Steve
Branstetter, Southeast Regional Office,
NMFS, 9721 Executive Center Drive N.,
St. Petersburg, FL 33702. Comments
also may be sent via fax to 727-570—
5583. Comments will not be accepted if
submitted via e-mail or Internet.
Comments regarding the collection-of-
information requirements contained in
this rule should be sent to Edward E.
Burgess, Southeast Regional Office,
NMEFS, 9721 Executive Center Drive N.,
St. Petersburg, FL 33702, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503
(Attention: NOAA Desk Officer).
Copies of Amendment 12, which
includes an environmental assessment
and a regulatory impact review (RIR),
may be obtained from the Gulf of
Mexico Fishery Management Council,
Suite 1000, 3018 U.S. Highway 301
North, Tampa, FL 33619; telephone:
813-228-2815; fax: 813-225-7015; e-
mail: Gulf.Council@noaa.gov; or from
the South Atlantic Fishery Management
Council, Southpark Building, One
Southpark Circle, Suite 306, Charleston,
SC 29407-4699; telephone: 843—-571—
4366; fax: 843—-769—4520; e-mail:
Safmc@noaa.gov.
FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter; telephone: 727-570—
5305; fax: 727-570-5583; e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fisheries for coastal migratory pelagic

resources are managed under the
Fishery Management Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and South Atlantic
(FMP). The FMP was prepared jointly
by the Gulf of Mexico Fishery
Management Council and the South
Atlantic Fishery Management Council
(Councils), approved by NMFS, and
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Background

Amendment 8 to the FMP,
implemented in March 1998 (63 FR
10561, March 4, 1998), established a
moratorium on commercial king
mackerel permits through October 15,
2000. To obtain a king mackerel permit
under the moratorium, a vessel owner
must have owned a vessel with a
commercial vessel permit for king
mackerel on or before October 16, 1995,
the control date for the king mackerel
fishery (60 FR 53576, October 16, 1995).
The intent of the moratorium is to
prevent further increases in effort, to
stabilize the economic performance of
current participants, and possibly to
reduce the number of permittees in the
king mackerel fishery. The Councils
noted that the number of commercial
vessel permits for mackerel had
increased from 1,280 to 2,754 between
the 1987-88 and 1997-98 fishing years.
As of March 25, 1999, the number of
king and Spanish mackerel permits has
declined to 2,109.

Under section 303(d)(1)(A) of the
Magnuson-Stevens Act, the Councils are
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precluded from submitting to NMFS,
prior to October 1, 2000, an individual
fishing quota (IFQ) program or an
individual transferable quota (ITQ)
program for agency review, approval,
and implementation. The Gulf Council’s
development of Amendment 8 to the
Fishery Management Plan for the Reef
Fish Resources of the Gulf of Mexico,
which was to establish a limited entry
program for the commercial red snapper
fishery in the Gulf (i.e., an ITQ system),
required more than one year to
complete. Based on this experience, the
Councils have concluded that there
would be insufficient time to develop a
limited access program for the
commercial king mackerel fishery prior
to the expiration of the current
moratorium.

Currently, the commercial king
mackerel fisheries of both the South
Atlantic and Gulf of Mexico are valued
at approximately $7 million annually
and are subject to closures when the
quotas are filled. For the western Gulf
zone, the fishery is open for
approximately 6 weeks, beginning on
July 1 of each year. For the eastern Gulf
zone, the Florida west coast gillnet
fishery closes in a matter of days after
the fishery begins in January; the
Florida west coast hook-and-line fishery
for Gulf group king mackerel has
usually closed in February or March,
after a July 1 opening. The Florida east
coast fishery for Gulf group king
mackerel has usually closed in March
after a November 1 opening; and the
commercial hook-and-line fishery for
Atlantic group king mackerel has
reached its quota in two of the last 3
years. These annual closures indicate
that fleet size and fishery effort are still
excessive to harvest the allowable
quotas.

The Atlantic stocks of king mackerel
have rebounded from an overfished
status and are no longer considered
overfished and overfishing is not
occurring. This upturn in status is the
result of recent restrictions on fishing
effort (i.e., adjustment of size, bag, and
trip limits; the prohibition of net gear in
Florida state waters; and the imposition
of a moratorium on the number of
permits issued in the fishery.) In
response to the current status of the
Atlantic king mackerel stock the South
Atlantic Council has recommended a
modest quota increase for this group,
giving fishers the opportunity to harvest
more fish and realize an increased
economic benefit. This increase in quota
is within the range recommended by the
Mackerel Stock Assessment Panel and
the Scientific and Statistical Committee.
Such a relaxation of restrictions on the
harvest, and thus the insurance of the

increased availability of long term
benefits for users, can be achieved by
maintaining other measures currently in
place.

Both the Gulf and South Atlantic
Councils agree that allowing the
moratorium to expire would result in an
increased number of participants in
these mackerel fisheries, most likely
negating any reductions in effort that
have been achieved as a result of the
current moratorium. Any increase in
participants would: Exacerbate the
current derby fisheries that occur in the
western Gulf zone and in the Florida
west coast gillnet fishery, lead to even
earlier closures, probably result in
closures of the Atlantic group king
mackerel fishery, and have an impact on
the economic performance of the
current participants. Increased
participation would also compound the
complexity of the Council’s future
actions to develop a controlled access
system for this fishery. For example,
new entrants may lose a good part of
their new investments if the future
assignment of fishing privileges is
weighted more toward historical rather
than current participation.

The Councils concluded that an
extension of the existing moratorium on
the issuance of commercial vessel
permits for king mackerel is necessary
to avoid these negative impacts and to
provide adequate time for the Councils
to evaluate and develop an alternative
limited access or limited entry program.
Therefore, this proposed rule would
extend the expiration date of the
existing moratorium from October 16,
2000, through October 15, 2005, or to
the date of implementation of a license
limitation, limited access, and/or IFQ or
ITQ program that replaces the
moratorium, whichever occurs first.

Changes Proposed by NMFS

To simplify the regulations, NMFS
proposes to delete language in § 622.4
regarding implementation of the original
moratorium on issuance of commercial
vessel permits for king mackerel that is
no longer pertinent.

Consistent with a recent change of the
name of Dade County, FL, to Miami-
Dade County, FL, NMFS proposes to
revise all references to Dade County, FL,
to read Miami-Dade County, FL,
throughout 50 CFR part 622.

Classification

At this time, NMFS has not
determined that the amendment this
rule would implement is consistent
with the national standards of the
Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account

the data, views, and comments received
during the comment period on
Amendment 12.

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection-of-information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.

This rule includes collection-of-
information requirements that are
subject to the PRA. The first collection-
of-information pertains to applications
for commercial vessel permits. That
collection is currently approved under
OMB Control No. 0648-0205 and its
public reporting burden is estimated at
20 minutes per response. The second
collection-of-information pertains to
fishing records of vessels permitted in
the commercial king or Spanish
mackerel fisheries. That collection is
currently approved under OMB Control
No. 0648—0016 and its public reporting
burden is estimated at 15 minutes per
response. These burden estimates
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding these burden
estimates, or any other aspect of this
data collection, including suggestions
for reducing the burden, to NMFS and
OMB (see ADDRESSES).

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this proposed rule,
if adopted, would not have a significant
economic impact on a substantial
number of small entities as follows:

The proposed rule contains a single
provision to extend the commercial king
mackerel permit moratorium from its current
expiration date of October 15, 2000, to
October 15, 2005, or until replaced with a
license limitation, limited access, and/or
individual fishing quota or individual
transferable quota system, whichever occurs
earlier. The action covers both the Gulf of
Mexico and South Atlantic Federal waters.
The moratorium on new permits was first
instituted in March 1998 and will expire on
October 15, 2000. There is a need to extend
the current moratorium on new permits
because progress toward designing and
implementing the intended limited access
system has not been as rapid as originally
envisioned. Comprehensive limited access
systems are difficult to develop and
implement; at this point, there is insufficient
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time to institute a new limited access system
for the king mackerel fishery by October 15,
2000. Hence, the current action is being
proposed to provide the Councils with
additional time to develop a new limited
access system and to ensure that the current
permit moratorium does not lapse before they
have completed this task.

The entities that could be affected by
changes in the current system governing the
ability of individual firms to engage in the
lawful harvest of king mackerel in the Gulf
of Mexico and the South Atlantic consist of
those firms holding commercial harvest
permits. There are currently about 2,100
commercial permit holders and all could be
potentially affected by the proposed action.
Also, all the firms holding the permits
qualify as small business entities per the
definition used by the Small Business
Administration. Hence, a substantial number
of small business entities could be affected
by the action.

The concept of status quo has a somewhat
unusual context in terms of this particular
proposed action. Specifically, the status quo
(taking no action) means that the current
permit moratorium would expire, the fishery
would revert to open access, and the number
of permitted fishermen would likely increase.
Conversely, under the proposed action, the
permit moratorium, which has existed since
1998, would remain in effect until replaced
by a new limited access system.

If the status quo alternative (let the current
permit moratorium expire) is taken, then
there would be a number of economic effects
related to a reversion of the fishery to open
access. For example, given that there were
over 2,600 permitted entities based on the
original control date for the fishery, and
about 2,100 currently, it is obvious that
additional vessel owners would apply for
and receive permits if the moratorium is
lifted. While some of these new entrants
would likely obtain a permit with the
intention of only establishing fishing rights
in the king mackerel fishery and would not
actively participate in the fishery, other new
entrants would likely participate in the
fishery for one or more reasons. Some new
entrants might land a minimum quantity of
king mackerel on the basis that having a
permit, in combination with a history of at
least some level of landings, would further
enhance their claim to future fishery
participation rights. Other new entrants
would likely become active participants in
the fishery. This is probable based on the fact
that a number of permit transfers occur each
year, and a market has developed for these
transferable king mackerel permits. The price
range associated with an existing permit is
not known, but permits for other species in
the Gulf of Mexico and South Atlantic are
known to be valued at several thousand
dollars. With the moratorium lifted, new
entry would be possible by paying only the
administrative permit fee, currently $50 for a
new permit or $20 for a king mackerel
endorsement to an existing permit for
another species. The value conferred on
current permits by the moratorium will be
lost.

It is noted that at the present time under
the permit moratorium, the entity giving up

a permit by transfer must exit the fishery, and
current exit behavior is clearly influenced by
a number of factors, including the current
value of a permit. Recently available logbook
data for this fishery indicates that some of the
current participants do not land a large
amount of king mackerel on an annual basis.
These are the participants who are most
likely to sell their existing permits to new
entrants under the continuing condition of a
permit moratorium. The reasoning is that the
expected net present value of their profits
(net revenues) derived from their small
catches are exceeded by the current market
value of their king mackerel permit. As such,
the permit moratorium has resulted in a
reduction in the number of permits in the
king mackerel fishery.

New entrants in the king mackerel fisheries
will not necessarily result in a large overall
increase in catch. This is because the
commercial king mackerel fishery operates
under an annual quota that is enforced
through fishery closures. The quota for the
Gulf of Mexico fishery has typically been met
each year. Although not met in recent years,
the quota for the South Atlantic fishery
historically has been met. However, even if
the new entrants do not result in a significant
increase in overall landings, an increase in
the rate at which king mackerel is harvested
should result, particularly in the Gulf of
Mexico fishery. This scenario would
exacerbate the existing derby fishery in the
Gulf and would tend to lead to lower overall
exvessel prices because the quota would be
landed in a shorter period of time.

In summary, maintaining the status quo
and thereby allowing the permit moratorium
to expire would result in an increase in the
number of permits, a possible increase in the
annual catch, a likely decrease in exvessel
prices, and a loss of the existing transfer
value of existing permits. The result would
be a negative economic impact on all the
current permit holders, including those
permit holders who might otherwise be
expected to sell their permits and exit the
fishery under the current system. There
would also be positive impacts for at least
some of the new entrants because they could
obtain a permit for $20 to $50 instead of
paying the existing higher market price for a
permit. Some of these new entrants would be
expected to participate in the fishery at a
significant and profitable level. In addition to
these rather straightforward impacts on
current and potential new entrants, the
increase in the rate at which king mackerel
are harvested, especially in the Gulf where a
restrictive quota pertains, would intensify the
existing derby fishery and the attendant loss
in economic benefits typically associated
with such fisheries. Reverting to an open
access fishery also means that the Councils
would once again have to undertake the
preliminary steps necessary to establish a
comprehensive limited access system. It is
likely that repeating these steps would have
additional negative economic impacts on at
least some of those participants who are
currently permitted. For example, they may
have to reestablish a fishing history or take
other actions necessary to continue fishing
under any new limited access system.

The overall conclusion is that if the status
quo alternative was chosen and the permit

moratorium allowed to expire on October 15,
2000, there would be a number of negative
impacts on existing participants in the king
mackerel fishery in Federal waters of the Gulf
of Mexico and South Atlantic. While there
would likely be some positive economic
impacts for a portion of any new entrants, the
negative impacts of the status quo action are
expected to exceed the positive impacts. An
increased number of king mackerel permits
would likely create a derby fishery,
particularly in the Gulf where current annual
quotas constrain harvests. Taking action to
extend the current permit moratorium means
that the likely negative economic impacts of
the status quo alternative will not occur. In
other words, the proposed action of
extending the permit moratorium until
October 15, 2005, should forestall adverse
economic changes and impacts associated
with the status quo scenario of letting the
moratorium expire. For these reasons, it
follows that the proposed action will not
result in a significant economic impact on a
substantial number of small business entities.

As a result, a regulatory flexibility
analysis was not required. A copy of the
RIR is available from the Council (see
ADDRESSES).

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: May 24, 2000.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §622.4, the last two sentences of
paragraph (a)(2)(iii), the last sentence of
paragraph (a)(2)(iv), and paragraph (q)
are revised to read as follows:

§622.4 Permits and fees.

(a) * % %

(2) * % %

(iii) * * * To obtain or renew a
commercial vessel permit for king
mackerel, at least 25 percent of the
applicant’s earned income, or at least
$10,000, must have been derived from
commercial fishing (i.e., harvest and
first sale of fish) or from charter fishing
during one of the 3 calendar years
preceding the application. See
paragraph (q) of this section regarding a
moratorium on commercial vessel
permits for king mackerel, transfers of
permits during the moratorium, and
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limited exceptions to the earned income
or gross sales requirement for a permit.

(iv) * * * To obtain or renew a
commercial vessel permit for Spanish
mackerel, at least 25 percent of the
applicant’s earned income, or at least
$10,000, must have been derived from
commercial fishing (i.e., harvest and
first sale of fish) or from charter fishing
during one of the 3 calendar years
preceding the application.

* * * * *

(q) Moratorium on commercial vessel
permits for king mackerel. This
paragraph (q) is effective through
October 15, 2005.

(1) NMFS will not accept applications
for additional commercial vessel
permits for king mackerel. Existing
vessel permits may be renewed, are
subject to the restrictions on transfer or
change in paragraphs (q)(2) through
(q)(5) of this section, and are subject to
the requirement for timely renewal in
paragraph (q)(6) of this section.

(2) An owner of a permitted vessel
may transfer a commercial vessel permit
for king mackerel to another vessel
owned by the same entity.

(3) An owner whose percentage of
earned income or gross sales qualified
him/her for a commercial vessel permit
for king mackerel may request that
NMFS transfer that permit to the owner

of another vessel, or to the new owner
when he or she transfers ownership of
the permitted vessel. NMFS may issue

a commercial vessel permit for king
mackerel to such owner of another
vessel, or new owner. NMFS may renew
the permit through April 15 following
the first full calendar year after the
permit is transferred, without the owner
meeting the percentage of earned
income or gross sales requirement of
paragraph (a)(2)(iii) of this section.
However, to further renew the
commercial vessel permit, the owner of
the other vessel, or new owner, must
meet the earned income or gross sales
requirement not later than the first full
calendar year after the permit is
transferred.

(4) If a permit is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, the owner of the
vessel may request that NMFS transfer
the permit to the income-qualifying
operator if such operator becomes an
owner of a vessel.

(5) If a permit is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, the owner of the
vessel may request that NMFS remove
the operator qualification on the permit
by returning the original permit to the

RA with an application for the changed
permit. NMFS may renew the permit
without such qualification through
April 15 following the first full calendar
year after NMFS removes the operator
qualification, without the owner
meeting the earned income or gross
sales requirement of paragraph (a)(2)(iii)
of this section. However, to further
renew the commercial vessel permit, the
owner must meet the earned income or
gross sales requirement not later than
the first full calendar year after NMFS
removes the operator qualification.

(6) NMFS will not reissue a
commercial vessel permit for king
mackerel if the permit is revoked or if
the RA does not receive an application
for renewal within 1 year of the permit’s
expiration date.

§8622.2,622.6, 622.41, 622.44 [Amended]

3. In addition to the amendments set
forth above, in 50 CFR part 622, remove
the word “Dade” and add, in its place,
the words “Miami-Dade’ in the
following places:

(a) Section 622.2, in paragraph (2) of
the definition of “Migratory group”’;

(b) Section 622.6(b)(2);

(c) Section 622.41(c)(3)(ii)(B); and

(d) Section 622.44(a)(1)(iii).

[FR Doc. 00-13572 Filed 5-31-00; 8:45 am|]
BILLING CODE 3510-22—F
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

[00-02—a]

Opportunity for Designation in the
Virginia, Frankfort (IN), and
Indianapolis (IN) Areas, and Request
for Comments on the Official Agencies
Serving These Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).

ACTION: Notice.

SUMMARY: The designations of the
official agencies listed below will end in
January and February 2001. GIPSA is

asking persons interested in providing
official services in the areas served by
these agencies to submit an application
for designation. GIPSA is also asking for
comments on the services provided by
these currently designated agencies:
Virginia Department of Agriculture and
Consumer Services (Virginia);
Frankfort Grain Inspection, Inc.
(Frankfort); and
Indianapolis Grain Inspection and
Weighing Service, Inc. (Indianapolis).
DATES: Applications and comments
must be postmarked or sent by
telecopier (FAX) on or before June 30,
2000.
ADDRESSES: Applications may be
obtained at www.usda.gov/gipsa/, under
Designation Application Forms.
Applications and comments must be
submitted to USDA, GIPSA, Janet M.
Hart, Chief, Review Branch, Compliance
Division, STOP 3604, Room 1647-S,
1400 Independence Avenue, SW.,
Washington, DC 20250-3604. If an
application or comment is submitted by
FAX, 202-690-2755, GIPSA reserves the
right to request an original application.
All applications and comments will be
made available for public inspection at

this address located at 1400
Independence Avenue, S.W., during
regular business hours.

FOR FURTHER INFORMATION CONTACT.:
Janet M. Hart at 202—720-8525.

SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this Action.

Section 7(f)(1) of the United States
Grain Standards Act, as amended (Act),
authorizes GIPSA’s Administrator to
designate a qualified applicant to
provide official services in a specified
area after determining that the applicant
is better able than any other applicant
to provide such official services.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall end not later than triennially and
may be renewed according to the
criteria and procedures prescribed in
Section 7(f) of the Act.

1. Current Designations Being
Announced for Renewal

Official agency

Main office

Current designation terms

VIFGINIA coveeiiiciicicecee e

Frankfort
Indianapolis

Richmond, VA
Frankfort, IN
Indianapolis, IN

02/01/1998-01/31/2001
03/01/1998-02/28/2001
03/01/1998-02/28/2001

a. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, the
entire State of Virginia, except those
export port locations within the State, is
assigned to Virginia.

b. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, in
the State of Indiana, is assigned to
Frankfort.

Bounded on the North by the northern
Fulton County line;

Bounded on the East by the eastern
Fulton County line south to State Route
19; State Route 19 south to State Route
114; State Route 114 southeast to the
eastern Fulton and Miami County lines;
the northern Grant County line east to
County Highway 900E; County Highway
900E south to State Route 18; State
Route 18 east to the Grant County line;
the eastern and southern Grant County
lines; the eastern Tipton County line;
the eastern Hamilton County line south
to State Route 32;

Bounded on the South by State Route
32 west to the Boone County line; the
eastern and southern Boone County
lines; the southern Montgomery County
line; and

Bounded on the West by the western
and northern Montgomery County lines;
the western Clinton County line; the
western Carroll County line north to
State Route 25; State Route 25 northeast
to Cass County; the western Cass and
Fulton County lines.

Frankfort’s assigned geographic area
does not include the following grain
elevators inside Frankfort’s area which
have been and will continue to be
serviced by the following official
agency: Titus Grain Inspection, Inc.: The
Andersons, Delphi, Carroll County;
Frick Services, Inc., Leiters Ford, Fulton
County; and Cargill, Inc., Linden,
Montgomery County.

c. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, in

the State of Indiana, is assigned to
Indianapolis.

Bartholomew; Brown; Hamilton,
south of State Route 32; Hancock;
Hendricks; Johnson; Madison, west of
State Route 13 and south of State Route
132; Marion; Monroe; Morgan; and
Shelby Counties.

2. Opportunity for Designation

Interested persons, including Virginia,
Frankfort, and Indianapolis are hereby
given the opportunity to apply for
designation to provide official services
in the geographic areas specified above
under the provisions of Section 7(f) of
the Act and section 800.196(d) of the
regulations issued thereunder. Persons
wishing to apply for designation should
contact the Compliance Division at the
address listed above for forms and
information.
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Designation Terms
Virginia
02/01/2001-12/31/2003

Frankfort and Indianapolis
03/01/2001-12/31/2003

3. Request for Comments

GIPSA also is publishing this notice
to provide interested persons the
opportunity to present comments on the
Virginia, Frankfort, and Indianapolis
official agencies. Commenters are
encouraged to submit pertinent data
concerning the Virginia, Frankfort, and
Indianapolis official agencies including
information on the timeliness, cost,
quality, and scope of services provided.
All comments must be submitted to the
Compliance Division at the above
address.

Applications, comments, and other
available information will be considered
in determining which applicant will be
designated.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

Dated: May 17, 2000.
Neil E. Porter,
Director, Compliance Division.
[FR Doc. 00-13322 Filed 5—-31-00; 8:45 am]
BILLING CODE 3410-EN-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the District of Columbia Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
District of Columbia Advisory
Committee to the Commission will
convene at 8:30 a.m. and adjourn at
12:30 p.m. on Tuesday, June 20, 2000,
at the U.S. Commission on Civil Rights,
5th Floor Conference Room (Room 540),
624 9th Street N.W., Washington, DC
20425. The Committee will develop
questions for prospective panelists in
preparation for its upcoming forum on
access to financial services in the
District of Columbia, and plan future
activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Lewis M.
Anthony, 202-483-3262, or Ki-Taek
Chun, Director of the Eastern Regional
Office, 202—-376—7533 (TDD 202—-376—
8116). Hearing-impaired persons who
will attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at

least ten (10) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC.
Lisa M. Kelly,

Special Assistant to the Staff Director,
Regional Programs Coordination Unit.

[FR Doc. 00-13676 Filed 5-31-00; 8:45 am]|
BILLING CODE 6335-01-F

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New Jersey Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the New
Jersey Advisory Committee to the
Commission will convene at 9:30 a.m.
and adjourn at 4:00 p.m. on Friday, June
30, 2000, at the Delaware River Port
Authority, Multipurpose Room, 11th
Floor, One Port Center, Two River
Drive, Camden, New Jersey 08103. The
purpose of the meeting is to gather
information on (1) the State civil rights
enforcement effort and (2) the racial
profiling by law enforcement officers in
New Jersey. The Committee will also
plan and review project activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact Ki-
Taek Chun, Director of the Eastern
Regional Office, 202—-376-7533 (TDD
202-376-8116). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC.
Lisa M. Kelly,
Special Assistant to the Staff Director.
[FR Doc. 00-13677 Filed 5-31-00; 8:45 am]
BILLING CODE 6335-01-F

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New York State Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the New
York State Advisory Committee to the
Commission will convene at 12:30 p.m.

and adjourn at 5:00 p.m. on Thursday,
June 22, 2000, at the Sheraton
University Hotel, 801 University
Avenue, Syracuse, NY 13210. The
Committee will (1) review its project
proposal, Police-Community Relations
in New York (2) plan a series of forums
around the state based on the proposal
and (3) be briefed by community
advocates and officials on police-
community relations in Syracuse.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact Ki-
Taek Chun, Director of the Eastern
Regional Office, 202—-376-7533 (TDD
202-376-8116). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, May 25, 2000.
Lisa M. Kelly,

Special Assistant to the Staff Director,
Regional Programs Coordination Unit.

[FR Doc. 00-13678 Filed 5-31-00; 8:45 am]
BILLING CODE 6335-01-F

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Transportation and Related Equipment
Technical Advisory Committee Notice
of Partially Closed Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on June 21, 2000,
9 a.m., in the Herbert C. Hoover
Building, Room 3884, 14th Street
between Constitution and Pennsylvania
Avenues, NW, Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to transportation
and related equipment or technology.

Public Session

1. Election of Chairman.

2. Presentation of public papers or
comments.

3. Update on status of Wassenaar
Arrangement proposals.

4. Update on Missile Technology
Control Regime.

5. Report on Bureau of Export
Administration initiatives.

6. Discussion of possible Commerce
Control List changes.
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Closed Session

7. Discussion of matters properly
classified under Executive Order 12958,
dealing with the U.S. export control
program and strategic criteria related
thereto.

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. The public
may submit written statements at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee
suggests that the public forward the
materials prior to the meeting to the
following address: Ms. Lee Ann
Carpenter, OSIES/EA/BXA, MS: 3876,
U.S. Department of Commerce, 14th St.
& Constitution Ave., NW, Washington,
DC 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 12,
1999, pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of the Committee
and of any Subcommittee thereof,
dealing with the classified materials
listed in 5 U.S.C. 552(c) (1) shall be
exempt from the provisions relating to
public meeting found in section 10(a)
(1) and (a)(3) of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
DC. For further information or copies of
the minutes call (202) 482—-2583.

Dated: May 26, 2000.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 00-13740 Filed 5—-31-00; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China:
Initiation of New-Shipper Antidumping
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of new-
shipper antidumping administrative
review.

SUMMARY: The Department of Commerce
(the Department) has received a request
from China Kingdoma Import & Export
Co., Ltd. (China Kingdoma), Rizhao
Riyuan Marine and Food Products Co.,
Ltd. (Rizhao Riyuan), Nantong Shengfa
Frozen Food Co., Ltd. (Nantong
Shengfa), and Weshan Fukang
Foodstuffs Co., Ltd. (Weishan Fukang)
to conduct new-shipper administrative
reviews of the antidumping duty order
on freshwater crawfish tail meat from
the People’s Republic of China (PRC). In
accordance with the Department’s
current regulations, we are initiating
this administrative review.

EFFECTIVE DATE: June 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Thomas Gilgunn or Maureen Flannery,
AD/CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—-0648 or (202) 482—
3020, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department’s
regulations are to the current
regulations, codified at 19 CFR Part 351,
(1999).

Background

On March 29, 2000 and March 31,
2000, the Department received timely
requests, in accordance with section 751
(a)(2)(B) of the Act and 19 CFR
351.214(c), for new shipper reviews of
this antidumping duty order which has
a September anniversary date.

Initiation of Review

In its March 29, 2000 request for
review, Rizhao Riyuan certified that it
did not export the subject merchandise
to the United States during the period
of investigation (POI) and that it is not
affiliated with any company which
exported subject merchandise to the
United States during the POI. Rizhao
Riyuan further certified that its export
activities are not controlled by the
central government of the PRC.

In its March 29, 2000 request for
review, Nantong Shengfa certified that it
did not export the subject merchandise
to the United States during the POI and
that it is not affiliated with any
company which exported subject
merchandise to the United States during
the POI. Nantong Shengfa further
certified that its export activities are not
controlled by the central government of
the PRC.

In its March 31, 2000 request for
review, China Kingdoma certified that it
did not export the subject merchandise
to the United States during the POI and
that it is not affiliated with any
company which exported subject
merchandise to the United States during
the POL. China Kingdoma further
certified that its export activities are not
controlled by the central government of
the PRC.

In its March 31, 2000 request for
review, Weishan Fukang certified that it
did not export the subject merchandise
to the United States during the POI and
that it is not affiliated with any
company which exported subject
merchandise to the United States during
the POIL. Weishan Fukang further
certified that its export activities are not
controlled by the central government of
the PRC. All of the above requests also
included all documentation required
under 19 C.F.R. 351.214(b)(2)@iv).

In accordance with section
751(a)(2)(B) and 19 CFR 351.214(d), we
are initiating new-shipper reviews of the
antidumping duty order on freshwater
crawfish tail meat from the PRC.

In accordance with 19 CFR
351.214(g)(B) of the Department’s
regulations, the period of review (POR)
for a new-shipper review initiated in the
month immediately following the
semiannual anniversary month will be
the six-month period immediately
preceding the semiannual anniversary
month. Therefore, the POR for these
new-shippers is:
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Antidumping duty proceeding

Period to be re-
viewed

Fresh Water Crawfish Tail Meat from the PRC, A-570-848:

China Kingdoma Import & Export Co., Ltd

Rizhao Riyuan Marine and Food Products Co. Ltd .
Nantong Shengfa Frozen Food Co., Ltd .....

Weshan Fukang Foodstuffs Co., Ltd

9/01/99-2/29/00
9/01/99-2/29/00
9/01/99-2/29/00
9/01/99-2/29/00

Concurrent with publication of this
notice and in accordance with 19 CFR
351.214(e), we will instruct the U.S.
Customs Service to allow, at the option
of the importer, the posting of a bond or
security in lieu of a cash deposit for
each entry of the merchandise exported
by the companies listed above, until the
completion of the review.

The interested parties must submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a) of the
Act (19 U.S.C. 1675(a)) and 19 CFR
351.214.

Dated: May 25, 2000.
Edward C. Yang,

Acting Deputy Assistant Secretary, Ad/CVD
Enforcement Group III.

[FR Doc. 00-13709 Filed 5-31-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121699A]

Small Takes of Marine Mammals
Incidental to Specified Activities; San
Francisco-Oakland Bay Bridge, Pile
Installation Demonstration Project, San
Francisco Bay, CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) has
been issued to the Federal Highway
Administration (FHWA), on behalf of
the California Department of
Transportation (CALTRANS), to take
small numbers of Pacific harbor seals
and California sea lions, by harassment,
incidental to a pile installation
demonstration project (PIDP) at the San
Francisco-Oakland Bay Bridge (SF—
OBB), San Francisco Bay (the Bay), CA.

DATES: This authorization is effective
from May 23, 2000, through May 22,
2001.

ADDRESSES: A copy of the application
may be obtained by writing to Donna
Wieting, Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3225, or by telephoning one of the
contacts listed here.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, Office of
Protected Resources, NMFS, (301) 713—
2055, or Christina Fahy, Southwest
Regional Office, NMFS, (562) 980—4023.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses, and if the permissible
methods of taking and requirements
pertaining to the monitoring and
reporting of such takings are set forth.
NMFS has defined “negligible impact”
in 50 CFR 216.103 as ““... an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”

Subsection 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. The
MMPA now defines ““harassment” as:

...any act of pursuit, torment, or annoyance
which (a) has the potential to injure a marine

mammal or marine mammal stock in the
wild; or (b) has the potential to disturb a
marine mammal or marine mammal stock in
the wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering.

Subsection 101(a)(5)(D) establishes a
45-day time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS
must either issue or deny issuance of
the authorization.

Summary of Request

On November 22, 1999, NMFS
received an application from the FHWA
on behalf of CALTRANS, requesting an
IHA for the possible harassment of small
numbers of Pacific harbor seals (Phoca
vitulina), and California sea lions
(Zalophus californianus) incidental to
conducting the PIDP at the SF-OBB.

CALTRANS is currently in the
planning stages of the SF-OBB East
Span Seismic Safety Project (ESSSP).
The ESSSP would include driving large
piles into the Bay bottom. One of the
hammers anticipated to be used for this
task is larger than any pile-driving
hammer previously used in the Bay.
Due to the untested nature of these
hammers and piles in the Bay, a pile
installation demonstration is needed.
The PIDP will provide CALTRANS with
an opportunity to measure resulting
sound pressure levels (SPL), both in air
and under water, record impacts to
marine mammals and experiment with
measures to reduce potential harm to
marine mammals prior to general use on
SF—OBB piles.

The PIDP site is located between
Yerba Buena Island (YBI) and Oakland,
in the area to the north of and between
existing SF—OBB east span piers E6 and
E9 (see figures 1 and 2 of the
application). The PIDP site is
approximately 2.0 km (1.24 mi) from
northeast of the YBI harbor seal haul-out
site, which is located immediately to the
west of the lighthouse on the
southernmost tip of the island.
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The anticipated pier foundations for
the ESSSP will consist of large diameter
(up to 110-m (361-ft) long), steel pipe
piles that will be driven into the Bay
floor. Current plans anticipate using
2.5—m (8.2—ft) diameter piles for a
majority of the foundations and smaller
1.5-m (4.9—ft) diameter pipe piles for
others.

Accurately predicting the
characteristics of pile driving prior to
field-testing is not possible because
piles of this size and length have not
previously been installed in Bay
substrates and there is limited
experience with driving piles of this
size. Therefore, given the
unprecedented nature of this work in
the Bay, this PIDP will provide
CALTRANS with an opportunity to
gather important data regarding in-air
and underwater SPLs generated by the
pile driving activities. In addition, it
will also provide an opportunity to
gather data from experimental measures
to attenuate elevated SPLs, thereby
reducing the potential for harm to
marine mammals. Information obtained
from this demonstration potentially may
prove valuable for forecasting
anticipated impacts of pile installation
activities associated with the larger
ESSSP construction, which will require
the installation of approximately 350
piles of variable diameter.

Project Description

The PIDP includes driving three full-
scale steel pipe piles (2.438 m (8.0 ft) in
diameter, 110 m (361 ft) long) at two
locations (two at a primary site and one
at an alternate site) near the existing SF—
OBB east span alignment. Each pile
consists of four segments of variable
length and wall thickness that will each
be driven, subsequently welded to
another segment, and driven again until
the full desired length and depth of the
pile is achieved. Due to the nature of
this work, the majority of the project
time will be spent on surface support
activities, such as picking up the pile
segments, placing the segment in the
correct spot and welding the segments
together. Actual pile driving will only
occur for a small fraction of the project’s
duration. Please refer to the CALTRANS
application for a complete description
of the pile driving order of work.

Piles will be driven open-ended by
hydraulic or steam hammers. These are
large offshore hammers capable of
driving large-diameter, thick-walled
steel pipe piles. No other types of
hammers (e.g. drop hammers, diesel
hammers or vibratory hammers) will be
used on this project. According to
project specifications, two sizes of
hammers are required. A “smaller”

hammer having a maximum rated
energy of not less than 500 kilojoules
(kJ) but not more than 1,000 kJ will be
used to drive initial segments of the
piles. This hammer will be similar in
size to the pile driving hammer that was
used for activities associated with the
retrofitting of the San Mateo-Hayward
Bridge, also in the Bay. A larger
hammer, having a maximum rated
energy of not less than 1,700 kJ will be
employed to drive subsequent segments
of each pile. No upper limit is placed on
the maximum rated energy of the larger
hammer; however, there is little
motivation to use a larger hammer than
necessary unless there are no other
hammers available at that time.
Furthermore, the piles must be able to
support the weight of the hammer,
limiting the size of the hammer that can
be used.

The PIDP is expected to take place in
late summer 2000. All necessary
equipment for the PIDP will be brought
to the project site on barges, tugboats
and other marine vessels. Due to the
high cost of the equipment being used
for this project and the nature of pile
installation, work will need to proceed
24 hours a day, 7 days a week for
approximately 20 days barring
unforeseen circumstances (i.e. broken
equipment, adverse weather
conditions). Actual impact hammering
will only occur for a total of about 12
to 16 hours over the estimated 20 days.
Continuous impact hammering would
likely occur for a maximum amount of
2-3 hours at a time when the fourth
segment is being driven at an elevated
energy level. As only 3 full-scale piles
are being driven, this maximum would
only be reached on 3 days out of the 20
days of the PIDP. The hammer is
expected to hit the piles at an average
rate of 30—45 blows per minute.

Due to the amount of time needed
between driving consecutive pile
segments, it is extremely unlikely that
more than two segments will be driven
in a 24-hour period. It is important to
note that once the driving of a pile
segment begins it cannot be halted until
that segment has reached its desired
depth. This is not only because of the
expense of keeping the equipment idle
but also due to the nature of the
predominantly clay soil types
underlying the Bay. As piles are driven,
the soil gradually loses resistance. If
driving is stopped, the soil has a chance
to regain its strength, and resistance to
the pile increases. This can make it
more difficult or even impossible to
continue driving the pile, particularly if
the pile tip is in a highly resistant layer
at that point. Consequently, once
hammering resumes, it could potentially

take a longer time at increased energy
levels. This could amplify impacts to
marine mammals, as they would endure
potentially higher SPLs for longer
periods of time. Pile segment heights
and wall thickness have been specially
designed for this project to take the
location of highly resistant sediment
layers into account, so that when work
is stopped at the desired depths
between segments, the pile tip is never
resting in highly resistant sediment
layers. In addition, stopping in the
middle of pile driving a segment may
interfere with the goal of understanding
the characteristics of pile driving within
this new setting. If pile driving is
permitted to be regularly interrupted,
meaningful data regarding how the piles
behave may be difficult to obtain.

Comments and Responses

A notice of receipt of the application
and proposed authorization was
published on January 7, 2000 (65 FR
1083), and a 30-day public comment
period was provided on the application
and proposed authorization. Comments
were received from the Marine Mammal
Commission (MMC) and CALTRANS.
The MMC believes that NMFS’
preliminary determination that the
activity would have no more than a
negligible impact on affected pinniped
stocks is reasonable and sufficiently
supported by the information and
analyses provided in the Federal
Register notice and in CALTRANS’
request for a small take authorization.
The MMC also believes that the
monitoring program is adequate to
verify that only small numbers of
marine mammals are taken, that the
taking is by harassment only, and that
the impacts on the affected species and
stocks are negligible. CALTRANS
provided editorial comments that have
resulted in minor modifications to this
document and several broader
comments which are addressed here.

Comment 1: CALTRANS is concerned
about the shape of the no-entry buffer
zone around YBI. With the harbor seal
haulout on the southwest side of the
southern tip of the island, and a U.S.
Coast Guard (USCG) facility on the
southeast side, CALTRANS proposes
modifying the no-entry buffer zone to
exempt the area of the USCG facility
because of the need for the USCG’s
search-and-rescue to access the
surrounding waters. This would
minimize the potential for interference
with the operation of the USCG facility
while protecting hauled-out seals from
potential harassment by project-related
vessels.

Response: NMFS notes that the
revised YBI safety zone proposed by
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CALTRANS is a 90—degree pie-shaped
wedge with its southern limit extending
southeasterly from the southern tip of
YBI so that it encompasses an area
within the seals’ line of sight from the
haul-out site, but not extending
eastward around the southern tip of the
island. NMFS believes however, that
this proposal does not account for the
harbor seal’s line of sight to the
southwest and west of the haulout. As

a result, NMFS has established the
western boundary of the YBI safety zone
beginning at the first rock outcropping
to the west of the seal haulout.
However, it should be recognized that
this mitigation measure does not
supercede NMFS guidelines that require
boats in California waters to remain at
least 91 m (300 ft) from seals and sea
lions that are on land or rocks.
Therefore, in waters east and west of the
CALTRANS’ safety zone, NMFS’
guideline provides additional protection
to seals and sea lions that are ashore at
YBIL

Comment 2: CALTRANS has
requested USCG authorization for the
placement of buoys around the haul-out
site.

Response: NMFS understands that
CALTRANS has two options:
CALTRANS can either require
contractors to stay out of the safety zone
around the haul-out site, or it could
buoy the area. However, if the area is
buoyed, CALTRANS would have to go
through the Private Aid to Navigation
permitting process. Conditions of the
permit would require notice to mariners
because mariners may get confused if
they see the buoys and do not know
what they are for. Since the safety zone
is primarily to reduce disturbance to
marine mammals from the PIDP, and
not for the exclusion of all boating
activity, and because NMFS guidelines
require boats in California waters must
remain at least 91 m (300 ft) from seals
and sea lions that are on land or rocks,
NMFS does not consider buoying the
area to be a required mitigation
measure. CALTRANS can proceed on
this issue as it chooses.

Comment 3: CALTRANS foresees a
potential problem with a mitigation
measure that it proposed in its
application. Essentially, CALTRANS
notes that there is no provision for
proceeding with work if a marine
mammal enters the safety zone and
remains visible, or if a seal or sea lion
dives and reappears in the safety zone
within the 15-minute time limit. Would
the project be delayed indefinitely while
the contractor waits for the marine
mammal to leave the safety zone? If so,
and the proposed authorization does not
allow the contractor to drive a marine

mammal from the safety zone or lure it
away from the zone, the mitigation may
not be practical. However, CALTRANS
does not advocate that such activities be
added to its authorization.

Response: As noted by CALTRANS in
its letter, harbor seals avoid human
activity, California sea lions are unlikely
to be in the vicinity of the project, and
molting harbor seals will more likely be
ashore than in the water at the time of
the project. As a result, the scenario
described by CALTRANS is not likely to
occur. However, NMFS believes it
would be inappropriate to include these
types of intentional takings as a
mitigation measure. If this develops into
a problem, NMFS may take other action
to resolve it.

Comment 4: CALTRANS proposes a
modification to the proposed
authorization that would allow a pile-
driving operation to begin after the first
15-minute waiting period whether or
not a marine mammal is within the
safety zone. CALTRANS believes that 15
minutes is sufficient time for a marine
mammal to move outside the safety
zone and yet allow the contractor to
have some assurance of being able to
proceed within a reasonable time frame.
CALTRANS also believes that this
change should not alter NMFS’
preliminary conclusion that the PIDP
would have the potential to harass only
a small number of marine mammals.

Response: In the proposed
authorization, NMFS preliminarily
concurred with CALTRANS that a safety
zone should be established at a distance
approximately 500 m (1,640 ft) from the
PIDP. At this distance, CALTRANS
estimated that the SPL from the pile
driving would be 180 dB re 1 pPa-mgwms.
In its application, CALTRANS used
guidance provided by NMFS that
impulse-generated SPLs greater than
180 dB had the potential to cause a
temporary threshold shift (TTS) in
marine mammal hearing levels and that,
at some unknown level above 180 dB,
marine mammals had the potential to
incur a permanent shift (i.e., elevation)
in hearing thresholds. While the
previous NMFS statement remains true
in general, present scientific consensus
indicates that a safe level for impulse
sounds for pinnipeds from incurring
TTS is higher than the level indicated
for cetaceans. As a result, scientists have
preliminarily established an SPL of 190
dB re 1 pPa-mrwvs as a safe level for
pinnipeds underwater. NMFS adopts
this information as the best scientific
information available and will allow
CALTRANS to establish a safety zone at
the distance from the PIDP where the
SPL diminishes to 190 dB re 1 pPa-
mrms. However, in order to implement

this provision, CALTRANS must
measure the distance acoustically for
each hammer used and, until this
distance is measured and an appropriate
safety zone implemented, CALTRANS
must retain a safety zone of 180 dB re

1 pPa-mgms.

NMEF'S believes the smaller safety
zone for pinnipeds will allow
CALTRANS to remain on schedule. If
problems arise, NMFS will consider
other appropriate actions, as necessary.

Comment 5: CALTRANS has
expressed concern with NMFS’ proposal
to require at least 50 percent of pile
driving to be performed during daylight.
CALTRANS believes that it will be
nearly impossible to measure
percentages of total pile driving time as
construction proceeds. Instead,
CALTRANS proposes that NMFS
modify the previously mentioned
monitoring measure and require pile
driving “episodes’ rather than total pile
driving time. CALTRANS proposes to
install the first 2 segments of each pile
during daylight hours (for a total of 6
pile driving episodes). The third and
fourth segments, which are the most
likely to refuse or freeze, would be
driven when ready (taking into account
the 15—-minute delay for marine
mammal presence) and this may or may
not be during daylight hours.
CALTRANS further proposes to conduct
all restriking of the piles (5 episodes)
during daylight hours. The larger
hammer would be required for
restriking, thereby meeting the proposed
requirement that both hammer sizes be
used during daylight. Furthermore,
while the hammer would operate for a
shorter time during restriking, it would
be more likely to operate at the highest
capacity. It is probable that the hardest
driving and thus the loudest noise
would be generated during re-striking.

Response: As noted by CALTRANS in
its letter, NMFS’ intention for a
requirement that 50 percent of strikings
occur during the daytime was to obtain
more meaningful data on seal and sea
lion response to pile driving. As a
result, NMFS concurs with the
suggested modification.

Description of the Marine Mammals
Affected by the Activity

General information on harbor seals,
California sea lions, and other marine
mammal species found in Central
California waters can be found in
Barlow et al. (1997, 1998). The marine
mammals likely to be found in the SF—
OBB area are limited to the California
sea lion and harbor seal.
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California Sea Lions

While California sea lions are known
to have historically used the Bay, they
are rarely observed hauled out in the
Bay (Bauer, 1999). However, since at
least 1987, sea lions have been observed
occupying the docks near Pier 39 in San
Francisco, about 5.7 km (3.5 mi) from
the project site. The number of sea lions
hauled out at Pier 39 ranged from 63 to
737 in 1998 and from 5 to 906 in 1997
(Marine Mammal Center, Sausalito
data). For both years, the lows occurred
in June and the highs occurred in
August. Most recently, 831 sea lions
were observed on K dock at Pier 39 in
October 1999. While they are present in
large numbers, approximately 85
percent of the animals hauled out at this
site are males, and no pupping has been
observed at this site or any other site in
the Bay (Lander pers. comm. to
CALTRANS, 1999). At this time, no
other sea lion haul-out sites have been
identified in the Bay. About 90 percent
of the U.S. stock breeds on the southern
California Channel Islands, over 483 km
(300 mi) from the PIDP site (Schoenherr,
1995; Howorth and Abbott, 1999). Pier
39 has now become a regular haul-out
site for sea lions. The sea lions, most of
whom are male, appear at the site after
returning from the Channel Islands at
the beginning of August (Bauer, 1999).
Around late spring, sea lions begin to
travel south to the breeding grounds,
and numbers at the haul-out site
decline. Lowest numbers of sea lions are
usually observed from May through
July. Numbers of sea lions at the haul-
out site fluctuate quite a bit throughout
the year and even from one week to the
next. For example, in June of 1998, a
maximum of 574 sea lions was observed
on June 7th while a low count of 63 was
observed on June 25th (Lander pers.
comm. to CALTRANS, 1999).

While little information is available
on the foraging patterns of California sea
lions in the Bay, individual sea lions
have been observed feeding in the
shipping channel to the south of YBI on
a fairly regular basis (Grigg pers. comm.
to CALTRANS, 1999). Foraging by sea
lions that utilize the Pier 39 haul-out
site primarily occurs in the Bay, where
they feed on Pacific herring, northern
anchovy and sardines, among other prey
(Hanni, 1995).

Pacific Harbor Seals

Pacific harbor seals are the only
species of marine mammal that breed
and bear young in the Bay (Howorth and
Abbott, 1999). There are 12 haul-out
sites and rookeries in the Bay and of
those, only eight are used by more than
a few animals at a time. Only three sites

in the Bay are regularly used by more
than 40 harbor seals at any one time;
these are Mowry Slough, located in the
South Bay, YBI, and Castro Rocks,
located in the Central Bay (Spencer,
1997). The three closest haul-out sites to
the project location are at YBI, Angel
Island, and Castro Rocks. The most
recent aerial harbor seal count,
conducted this year by D. Hanan of the
California Department of Fish and
Game, found 477 individuals in the Bay
(Green pers. comm. to CALTRANS,
1999). It is important to note that not all
harbor seals were counted, as some may
have been under water during the
survey.

Harbor seals are present in the Bay
year-round and use it for foraging,
resting and reproduction. Peak numbers
of hauled-out harbor seals vary by haul-
out site depending on the season.
Results of a study of 39 radio-tagged
harbor seals in the Bay found that most
active diving occurred at night and a
majority of the diving time was spent in
seven feeding areas in the Bay. The two
feeding areas located closest to the
project site are just to the south of YBI
and north of Treasure Island. This study
also found that the seals dove for a
mean time of 0.50 minutes to 3.33
minutes. Mean surface intervals or the
mean time the seals spent at the surface
between dives ranged from 0.33 minutes
to 1.04 minutes. Mean haul-out periods
ranged from 80 minutes to 24 hours
(Harvey and Torok, 1994).

Pupping season in the Bay begins in
mid-March and continues until about
mid-May. Pups nurse for only 4 weeks
and mating begins after pups are
weaned. In the Bay, mating occurs from
April to July and molting season is from
June until August (Schoenherr, 1995;
Kopec and Harvey, 1995).

Haul-Out Sites in the Vicinity of the
PIDP

YBI is located in the Central Bay,
adjacent to man-made Treasure Island.
The SF-OBB passes through a tunnel on
YBI. An important harbor seal haul-out
site is located on a rocky beach on the
southwest side of YBI (Kopec and
Harvey, 1995). Work for the PIDP will
be performed approximately 2 km (1.24
mi) from this harbor seal haul-out site,
facing the northeast side of the island.

Although seals haul out year-round
on YBI, it is not considered a pupping
site for harbor seals as no births have
been observed at the site. Occasionally,
pups have been seen at an average of 1
pup per year, though more recently, 7
pups were observed at one time in May,
1999 (San Francisco State University
unpublished records, 1998-9). In a
study of the haul-out site conducted

between 1989 and 1992, males
comprised 83.1 percent of the seals
whose gender could be determined
(Spencer, 1997). Peak numbers of harbor
seals at this haul-out site have been
observed from November to February.
The maximum reported number of seals
hauled out at one time is 344, counted
in January 1992 (Kopec and Harvey,
1995). More recently, the number of
seals counted at YBI ranged from 0 to
296 for the period May 1998 to present.
The maximum count of 296 was
recorded in January 1999. Mean
monthly counts for the same period
range from 14.5 in September 1998 to
107.3 in June 1999 (San Francisco State
University, unpublished records 1998—
9). The abundance of harbor seals at this
site during the winter months likely
coincides with the presence of
spawning Pacific herring near the
island. Re-sightings at the haul-out site
indicate long-term usage of the site
(Spencer, 1997).

Angel Island is a small haul-out site
located approximately 7.4 km (4.6 mi)
from the project site. A maximum count
of 15 seals was observed in the 1980s,
and more recently, six harbor seals were
seen in 1989. No pupping has been
observed at the site.

The next closest haul-out site is
approximately 14 km (8.7 mi) away at
Castro Rocks, near the Richmond end of
the Richmond-San Rafael Bridge. The
Castro Rocks haul-out site is a
recognized pupping site. A maximum of
176 harbor seals were observed at Castro
Rocks in October 1999 (San Francisco
State University unpublished records,
1998-9).

Potential Effects on Marine Mammals

It is possible that California sea lions
and harbor seals swimming in the
project vicinity may be subject to
elevated SPLs that could produce a
temporary shift in the animal’s hearing
threshold. Pile driving noise and human
activity around the PIDP could also
potentially result in behavioral changes
in nearby pinnipeds. California sea lions
and harbor seals may temporarily cease
normal activities, such as feeding, or
pop their heads up above water in
response to the noise. They may also be
curious and choose to investigate the
project site. However, existing evidence
shows that most marine mammals tend
to avoid loud noises (Richardson,
personal communication to
CALTRANS, 1999). It is likely then that
harbor seals and sea lions in the water
in the project vicinity may be
temporarily displaced if they choose to
avoid the area in response to the high
SPLs. Due to the short-term nature of
the pile driving (approximately 12 to 16
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hours over 20 days) and its distance
from the YBI haul-out site, the PIDP is
not expected to result in long-term
behavioral impacts to Bay seals or sea
lions.

Based on in-air hammer noise
measurements conducted elsewhere, the
average received SPLs were 107 dB re
20 pPa measured at 10-20 meters (33—
66 feet) from the hammer and between
70 dB and 44 dB re 20 pPa at 2,400
meters (7,874 feet or 1.5 miles) from the
hammer. While a direct comparison is
not possible due to different
atmospheric and geographic conditions,
it is anticipated that in-air noise levels
at the YBI haul-out site, located
approximately 2.0 km (1.24 miles) from
the project site and physically shielded
by the island, will attenuate to levels
insufficient to cause injury to the seals
and sea lions. It is also likely that harbor
seals at this site will not be disturbed by
the sound and leave the beach for the
water, although they will most likely
hear the pile driving noise.

Consequently, while it is likely that
hauled-out marine mammals will hear
the pile driving activities, noise levels
are not expected to adversely impact
them. Impact hammering could
potentially harass those harbor seals
that are in the water closer to the project
site, whether their heads are above or
below the surface. Potential impacts
could include a temporary elevation in
hearing threshold and/or changes in
behavior patterns. However, potential
harassment would only occur during
those times when piles are being
hammered, estimated at approximately
12 to 16 hours over 20 days.

It is difficult to estimate the number
of California sea lions that could
potentially be affected by the PIDP due
to the lack of information on the number
of sea lions in the Bay except for the
Pier 39 haul-out site. However,
assuming the sea lion population at Pier
39 starts to decline in the late spring as
the sea lions migrate south to the
rookeries, only a fraction of the animals
would be left in the Bay at the time of
the PIDP (late summer 2000). According
to the Marine Mammal Center in
Sausalito, the maximum number of sea
lions observed at the Pier 39 haul-out
site during the spring and summer
seasons was 820 in April 1999. The
mean numbers of sea lions observed at
Pier 39 during spring and summer
seasons were 340 in 1998 and 453 in
1997 (Lander, personal communication
to CALTRANS, 1999). Because the Pier
39 haul-out site is located 5.7 km (3.5
mi) away from the project site, only a
fraction of those sea lions left in the Bay
at the time of the project could
potentially be in the project vicinity at

any one time. Although California sea
lions are known to forage in groups,
available evidence suggests that they are
not regularly seen in groups in the Bay
waters near the PIDP site. In surveys
conducted from May 1998 to the
present, sea lions have been observed
foraging in the shipping channel to the
south of YBI. However, these sea lions
are typically alone and do not seem to
be associated with any other sea lions
(Grigg, personal communication 1999).
Given this anecdotal evidence, the
number of sea lions expected to be
present at the PIDP site during pile
driving activities is expected to be low.

Noise levels from the project are not
expected to result in harassment of the
sea lions hauled out at Pier 39 as SPLs
would be expected to attenuate by the
time they reach the haul-out site, 5.7
kilometers (3.5 miles) from the project
site. As most of the sea lions observed
at Pier 39 are males, and the project will
occur during the time when females and
adult males are in waters off southern
California for the breeding and pupping
season, it is anticipated that most of the
California sea lions impacted would be
subadult males.

Kopec and Harvey (1995) reported
harbor seal counts for several haul-out
sites in the Bay for the period 1989—
1992.

Peak numbers of harbor seals haul out
at YBI in the winter months. The
maximum recorded number of harbor
seals observed at YBI is 344, recorded in
January 1992. The PIDP is likely to
occur in late summer of 2000.
According to Kopec and Harvey (1995),
the maximum number of seals observed
at the YBI haul-out site during the
pupping season (March—July) was 127
in 1992. More recently, for the same
season, the Richmond Bridge Harbor
Seal Survey reported a maximum count
of 213 harbor seals observed in July
1998 (San Francisco State University,
unpublished records 1998-9). Kopec
and Harvey reported mean harbor seal
numbers of 35.7, 41.1, 63.5 and 65.6
during the pupping seasons (March 15—
May 31) of 1989 to 1992, respectively
(1995). The mean number of harbor
seals observed during the pupping and
molting seasons (March 15 to August
15) in 1998 and 1999 were 75.2 and
78.4, respectively (San Francisco State
University, unpublished records 1998—
9). Keeping in mind that these mean
counts were taken for slightly different
periods of time (March—July in 1989—
1992 and March—August in 1998-1999)
and the number of surveys taken varies
by count, the average of the mean
counts is 60.

Mitigation

Based upon previous discussion in
this document, CALTRANS will
establish a safety zone around the pile
driving site. The safety zone is intended
to include all areas where the
underwater sound pressure levels are
anticipated to equal or exceed 190 dB re
1 pParms. Once pile driving begins,
SPLs will be recorded to determine
where this radius should be established.
It is anticipated that safety zone radii
will differ between the larger and
smaller hammers.

Before pile driving of a pile segment
begins, NMFS-approved observers on
boats will survey the safety zone to
ensure that no marine mammals are
seen within the zone. If marine
mammals are found within the safety
zone, pile driving of the segment will be
delayed until they move out of the area.
If a marine mammal is seen above water
and then dives below, the contractor
will wait 15 minutes and if no marine
mammals are observed in that time it
will be assumed that the animal has
moved beyond the safety zone. Harbor
seals in the Bay are known to dive for
a mean time of 0.50 minutes to 3.33
minutes (Harvey and Torok, 1994).
However, due to the limitations of
monitoring from a boat, there can be no
assurance that the safety zone will be
devoid of all marine mammals. If the
presence of seals or sea lions within the
safety zone seriously compromises
CALTRANS’ activity, CALTRANS will
contact the Regional Administrator,
NMFS, for appropriate resolution.

If marine mammals enter the safety
zone after pile driving of a segment has
commenced, hammering will continue
unabated and marine mammal observers
will monitor and record their numbers
and behavior. For reasons mentioned
previously, once the pile driving of a
segment begins it cannot be stopped
until that segment has reached its
predetermined depth due to the nature
of the sediments underlying the Bay.

Pile driving will be restricted to times
when the safety zone can be monitored
for 15 minutes immediately prior to the
start-up of pile driving. Also, in order to
obtain information on the behavioral
effects to harbor seals and California sea
lions, NMFS will require that, to the
maximum extent practicable, a
minimum of 50 percent of the 17 pile
driving episodes be scheduled during
daylight hours. Daylight pile driving
must include both hammer types. In
order to meet this mitigation measure,
CALTRANS will drive the first two
segments of each pile in daylight; the
third and fourth segment of each pile
will be driven when ready; and all
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restriking of the piles will be performed
in daylight.

A 500-m (1640—ft), pie-shaped wedge
no-entry buffer zone will be established
around the haul-out site on YBI to
minimize the impact of project-related
vessel traffic during the PIDP on marine
mammals. This buffer zone will be
established in coordination with the
USCG. The exclusion zone will either be
delineated with USCG-compliant
temporary buoys to insure compliance,
or all employees and contractors
associated with the PIDP will be
informed of the no-entry zone. In
addition, CALTRANS will establish
strict standards on vessel speed for all
project-related crafts traveling in the
Bay.

’%‘/he PIDP is expected to take place in
late summer 2000. This timing would
not coincide with the period of peak
abundance at the YBI harbor seal haul-
out site (November through February).
Harbor seal molting season in the Bay
begins in June. If the PIDP occurs during
the harbor seal molting season, a greater
proportion of harbor seals should be
hauled out and, therefore, not subject to
the potentially elevated in-water SPLs
from pile driving.

Finally, CALTRANS proposes to use
this demonstration period to test the
effectiveness of potential mitigation
techniques. One potential mitigation
measure is an underwater sound barrier
based on the noise-attenuating
properties of air bubbles in water. At
least two experimental techniques for
creating underwater sound barriers will
be tested by CALTRANS. Underwater
SPLs will be recorded at various
distances from pile driving activities in
order to assess which measures, if any,
prove practical and effective in reducing
sound pressure levels.

Monitoring

Monitoring of the safety zone will be
conducted during all active pile driving.
Monitoring of the safety zone will be
conducted by a minimum of three
qualified observers (CALTRANS states
that they will employ three observers in
daytime and 6 observers during
darkness (January 31, 2000, letter to
NMFS)). The observers will begin
monitoring at least 30 minutes prior to
startup of the pile driving. Observers
will likely conduct the monitoring from
small boats, as observations from a
higher vantage point (such as the SF—
OBB) may not be practical.

Observations will be made using
binoculars during daylight hours. For
operations at night, infrared or image
intensifying equipment will be used. In
addition to monitoring from boats,
monitoring of the YBI haul-out will be

conducted on land during all active pile
driving. Data on all observations will be
recorded and will include items such as
species, numbers, time of observation,
location, behavior, etc.

Both underwater and airborne SPL
measurements will be made.

Underwater Sound Monitoring

Waterborne sound from the pile
driving will be measured at
approximately four locations. These
locations will typically be in some
combination of: (1) close to the pile
driving activity, (2) two mid-point
locations, and (3) one distant location.
Each measuring system will consist of a
hydrophone with charge type
conditioning amplifier connected to a
sound level readout device and an
instrumentation-grade digital audio tape
(DAT) recorder. “Real-time’” amplitude
DAT measurements of underwater
sound levels will be provided. The
hydrophone will be deployed from a
skiff to an appropriate depth at each
location. A portable geostationary
positioning system (GPS) unit will
document the location coordinates of
the skiff. It is anticipated that the sound
level and frequency spectrum of the
recorded noise signals will also be
analyzed in a laboratory subsequent to
the test.

Airborne Sound Monitoring

Airborne sound from the pile driving
will be measured at approximately four
locations that are coincident with the
underwater measurement locations (i.e.,
typically a combination of: (1) close to
the pile driving activity, (2) two mid-
point locations, and (3) one distant
location). In addition, airborne sound
will also be measured at YBI, as close
as practicable to the haul-out site. Each
measuring system will consist of a Type
1 Sound Level Meter (SLM) connected
to an instrumentation-grade DAT
recorder. “Real-time”” amplitude
measurements of airborne sound levels
will be provided. The SLM will be
equipped with a windscreen and tripod
mounted on a skiff at approximately 1.2
meters above water level. As previously
stated, a portable GPS unit will
document the location coordinates of
the skiff. It is anticipated that the sound
level and frequency spectrum of the
recorded noise signals will be analyzed
in a laboratory subsequent to the test.

Reporting

CALTRANS will notify NMFS prior to
the initiation of the PIDP, and
coordination with NMFS will occur on
a weekly basis, or more often, as

necessary. NMFS will be informed of
the initial SPL measurements taken to

estimate the 190 dB re 1 pParwms contour
and the final safety-zone radii
established. Monitoring reports will be
faxed to NMFS on a daily basis. The
daily report will include species and
numbers of marine mammals observed,
time and location of observation, and
behavior. In addition the report will
include an estimate of the number of
California sea lions and Pacific harbor
seals that may have been harassed as a
result of the pile driving activities.

CALTRANS will provide NMFS with
a final report detailing the monitoring
protocol, a summary of the data
recorded during monitoring, an estimate
of the numbers of marine mammals that
may have been harassed due to pile
driving, and conclusions drawn from
measurements with and without the
attenuation measures.

Conclusions

Based on the previous discussion,
NMEFS has determined that the PIDP
may unintentionally cause the
harassment of California sea lions and
Pacific harbor seals. Although
CALTRANS has requested an
authorization for Level B harassment, as
a result of a behavioral modification to
avoid either pile driving noise or human
activity, NMFS notes that, on occasion,
monitoring the safety zone may not be
100 percent effective. As a result, some
harbor seals or California sea lions,
while underwater in the vicinity of the
PIDP, may incur levels above 190 dB re
1 yParms. At and above an SPL of this
level, marine mammals may incur a
temporary threshold shift (TTS) in
hearing, lasting from a few minutes to
a few hours. However, no take by death
is anticipated, and harassment takes
will be at the lowest level practicable
due to incorporation of the mitigation
measures mentioned above.

The PIDP is expected to have no more
than an insignificant impact to marine
mammals or their habitat. Harbor seals
on YBI are commonly subjected to high
levels of disturbance, primarily from
watercraft, especially during the
summer, when the numbers of small
boats, jet skis, kayaks, etc. in the Bay
increase. Abandonment of the haul-out
site is not anticipated as sound levels
from pile driving, both in water and in
air, are expected to attenuate to
sufficiently low levels by the time the
SPLs reach the YBI haulout site.
Although harbor seal pups have been
observed at the YBI haul-out site, it is
not a recognized pupping site and,
therefore, no significant impacts on
species recruitment are anticipated.
Other haul-out sites for sea lions and
harbor seals area are at a sufficient
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distance from the project site that they
will not be affected.

Since NMFS is assured that the taking
will not result in more than the
incidental harassment (as defined by the
MMPA) of small numbers of Pacific
harbor seals and California sea lions,
and would result in the least practicable
impact on these stocks, NMFS has
determined that the requirements of
section 101(a)(5)(D) have been met and
the authorization can be issued.

Authorization

For the previously stated reasons,
NMFS has issued an IHA for a 1-year
period, for the harassment of harbor
seals and California sea lions incidental
to a PIDP at the SF-OBB, San Francisco
Bay, California, provided the above
mentioned mitigation, monitoring and
reporting requirements mentioned
earlier are incorporated.

Dated: May 23, 2000.
Art Jeffers,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 00-13712 Filed 5-31-00; 8:45 am|]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 052400F]

Pacific Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Pacific Fishery
Management Council (Council) and its
advisory entities will hold public
meetings.

DATES: The Council and its advisory
entities will meet June 26-30, 2000. The
Council meeting will begin on Tuesday,
June 27, at 8:30 a.m., reconvening each
day through Friday. All meetings are
open to the public, except a closed
session will be held from 8 a.m. until
8:30 a.m. on Tuesday, June 27 to
address litigation and personnel
matters. The Council will meet as late
as necessary each day to complete its
scheduled business.

ADDRESSES: The meetings and hearing
will be held at the Doubletree Hotel—
Columbia River, 1401 Hayden Island
Drive, Portland, OR 97217; telephone:
(503) 283—-2111.

Council address: Pacific Fishery
Management Council, 2130 SW Fifth
Avenue, Suite 224, Portland, OR 97201.
FOR FURTHER INFORMATION CONTACT: Dr.
Donald O. Mclsaac, Executive Director;
telephone: (503) 326-6352.
SUPPLEMENTARY INFORMATION: The
following items are on the Council
agenda, but not necessarily in this order:

A. Call to Order

. Opening Remarks, Introductions, Roll Call

. Roll Call

. Executive Director’s Report

. Status of Federal Regulation
Implementation

. Council Action: Approve Agenda

W N -

. Salmon Management

. Salmon Management Agenda Overview

. Sequence of Events and Status of Fisheries

. Salmon Methodology Reviews

. Status of Amendment 14 and Implications
for 2001 Overfishing Concerns

. Update on Review of Oregon Coastal
Natural Coho Management Criteria

BwN R O

ol

C. Marine Reserves

1. Staff Report on Phase I Considerations of
Marine Reserves as a Management Measure

D. Groundfish Management

. Groundfish Management Agenda Overview

. Status of Federal Groundfish Activities

. Strategic Plan

. Stock Assessment Priorities for 2001

. Status of Fisheries and Inseason

Adjustments
. Sablefish Three-Tier Fishery—Inseason
Adjustments

7. Rockfish Bycatch Rates

8. Plan Amendment to Address Bycatch and
Management Measure Issues

9. American Fisheries Act Management
Measures

10. Process for Technical Review and
Monitoring of Rebuilding Plans

11. Canary Rockfish Rebuilding Plan
Development

12. Cowcod Rebuilding Plan Development

13. Default Maximum Sustainable Yield
(MSY) Fishing Rate within the Harvest
Rate Policy

14. Preliminary Feedback on the 2000 Stock
Assessment Review Panel Meetings (Draft
Stock Assessments for 2001)

15. Fishing Capacity Reduction Measures

16. Observer Program

T W N -

=2}

E. Highly Migratory Species Management

1. Highly Migratory Species Management
Agenda Overview
2. Update on Plan Development

F. Coastal Pelagic Species Management

[y

. Coastal Pelagic Species (CPS) Management
Agenda Overview

. Exempted Fishing Permits to Harvest
Anchovy in Closed Area

. Preliminary Harvest Levels and Other
Specifications for 2001

4. Pacific Sardine Harvest Guideline
Suballocation

CPS Finfish Limited Entry Permit Issues:

Capacity Goal and Squid Permit

Transferability

N

w

o

6. Status of CPS Fishery Management Plan
(FMP) Amendments for Bycatch and
Market Squid MSY, Acceptable Biological
Catch, and Tribal Fishing Rights

G. Habitat Issues

1. Report of the Habitat Steering Group (HSG)
2. Process for Designating Habitat Areas of
Particular Concern

H. Administrative and Other Matters

1. Report of the Budget Committee

2. Status of Legislation

3. Changes in Council Operations and
Protocols

4. Report on the Council Chairmans’ Meeting

5. Research and Data Needs/Economic Data
Plan

6. Council Staff Workload Priorities and
Schedules

7. Appointment to the Groundfish Advisory
Subpanel

8. Draft Agenda for September 2000

Schedule of Ancillary Meetings

Monday, June 26, 2000

Council Secretariat—7 a.m.; Deschutes Room

Groundfish Management Team—=8 a.m.;
Yakima Room

Scientific and Statistical—8 a.m.; Umatilla
Room

Habitat Steering Group—9 a.m.; Tualatin
Room

Budget Committee—2 p.m.; Umpqua Room

Groundfish Advisory Subpanel—11 a.m.;
Willamette Room

Legal Gear/Habitat Impacts—6 p.m.; Tualatin
Room

Tuesday, June 27, 2000

Council Secretariat—7 a.m.; Deschutes Room

California State Delegation—7 a.m.; Yakima
Room

Oregon State Delegation—7 a.m.; Willamette
Room

Washington State Delegation—7 a.m.;
Umatilla Room

Groundfish Advisory Subpanel—8 a.m.;
Willamette Room

Groundfish Management Team—=8 a.m.;
Yakima Room

Scientific and Statistical—8 a.m.; Umatilla
Room

Enforcement Consultants—5:30 p.m.;
Tualatin Room

Ad-Hoc Groundfish Strategic Plan
Development Committee Briefing—7 p.m.;
Willamette Room

Wednesday, June 28, 2000

Council Secretariat—7 a.m.; Deschutes Room

California State Delegation—7 a.m.; Yakima
Room

Oregon State Delegation—7 a.m.; Willamette
Room

Washington State Delegation—7 a.m.;
Umatilla Room

Scientific and Statistical—8 a.m.; Umatilla
Room

Enforcement Consultants—As Needed; TBD

Groundfish Advisory Subpanel—As Needed;
Willamette Room

Groundfish Management Team—As Needed;
Yakima Room

Thursday, June 29, 2000
Council Secretariat—7 a.m.; Deschutes Room
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California State Delegation—7 a.m.; Yakima
Room

Oregon State Delegation—7 a.m.; Willamette
Room

Washington State Delegation—7 a.m.;
Umatilla Room

Enforcement Consultants—As Needed; TBD

Groundfish Advisory Subpanel—As Needed;
Willamette Room

Groundfish Management Team—As Needed;
Yakima Room

Highly Migratory Species Advisory—10 a.m.;
Umatilla Room

Friday, June 30, 2000

Council Secretariat—7 a.m.; Deschutes Room

California State Delegation—7 a.m.; Yakima
Room

Oregon State Delegation—7 a.m.; Willamette
Room

Washington State Delegation—7 a.m.;
Umatilla Room

Enforcement Consultants—As Needed; TBD

Although non-emergency issues not
contained in this agenda may come
before this Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Mr. John S.
Rhoton at (503) 326—6352 at least 5 days
prior to the meeting date.

Dated: May 25, 2000.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-13713 Filed 5—-31-00; 8:45 am]
BILLING CODE 3510-22—P

DEPARTMENT OF DEFENSE
Department of the Army

Privacy Act of 1974; System of
Records

AGENCY: Department of the Army, DoD.

ACTION: Notice to Amend a System of
Records.

SUMMARY: The Department of the Army
is amending two systems of records
notices in its existing inventory of
record systems subject to the Privacy

Act of 1974, (5 U.S.C. 552a), as
amended.

DATES: This proposed action will be
effective without further notice on July
3, 2000 unless comments are received
which result in a contrary
determination.

ADDRESSES: Privacy Act System Notice
Manager, Records Management
Division, U.S. Army Records
Management and Declassification
Agency, ATTN: TAPC-PDD-RP, Stop
5603, Ft. Belvoir, VA 22060-5603.

FOR FURTHER INFORMATION CONTACT: Ms.
Janice Thornton at (703) 806—4390 or
DSN 656—4390.

SUPPLEMENTARY INFORMATION: The
Department of the Army systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address above.

The specific changes to the record
systems being amended are set forth
below followed by the notices, as
amended, published in their entirety.
The proposed amendments are not
within the purview of subsection (r) of
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended, which requires the
submission of a new or altered system
report.

Dated: May 24, 2000.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

A0215-3 DAPE

SYSTEM NAME!:

NAF Personnel Records (January 20,
2000, 65 FR 3217).

CHANGE:

SYSTEM IDENTIFIER

Delete entry and replace with ‘A0215-
3 SAMR’.

* * * * *

A0215-3 SAMR

SYSTEM NAME:
NAF Personnel Records.

SYSTEM LOCATION:

Civilian Personnel Offices and at
Army installations; National Personnel
Records Center, (Civilian), 111
Winnebago Street, St. Louis, MO 63118—
4199. Where duplicates of these records
are stored in a manager’ s employment
file, e.g., an administrative office closer
to where the employee actually works,
this notice applies.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All individuals who have applied for
employment with, are employed by, or
were employed by nonappropriated
fund (NAF) activities.

CATEGORIES OF RECORDS IN THE SYSTEM:

Applications for employment,
documents relating to testings, ratings,
qualifications, prior employment,
appointment, suitability, security,
retirement, group insurance, medical
certificates; performance evaluations;
job descriptions; training and career
development records; awards and
commendations data, tax withholding
authorizations; documents relating to
injury and death compensation,
unemployment compensation, travel
and transportation, Business Based
Action (BBA), adverse actions, conflict-
of-interest and/or conduct, and similar
relevant matters.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013, Secretary
of the Army; E.O. 9397 (SSN); and Army
Regulation 215-3, Nonappropriated
Funds and Related Activities Personnel
Policies and Procedures.

PURPOSE(S):

These records are maintained to carry
out a personnel management program
for Department of the Army non-
appropriated fund instrumentalities.
Records are used to recruit, appoint,
assign, pay, evaluate, recognize,
discipline, train and develop, and
separate individuals; to administer
employee benefits; and to conduct
labor-management relations, employee-
management relations, and
responsibilities inherent in managerial
and supervisory functions.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

Information may be disclosed to
appropriate Federal agencies, such as
the Department of Labor and the Equal
Employment Opportunity Commission,
to resolve and/or adjudicate matters
falling within their jurisdiction.

Records may also be disclosed to
labor organizations in response to
requests for names of employees and
identifying information.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
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of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records in file folders, kardex
files, and electronic storage media.

RETRIEVABILITY:

Paper records are retrieved by
surname and electronic retrieval is both
surname and Social security Number.

SAFEGUARDS:

Records are maintained in areas
restricted to authorized persons having
official need therefor; all information is
regarded as if it were marked ‘For
Official Use Only’.

RETENTION AND DISPOSAL:

Records are permanent; after
employee separates, records are retired
to the National Personnel Records
Center (Civilian), 111 Winnebago Street,
St. Louis, MO 63118-4199 within 30
days. Copies of these records
maintained in an administrative office
or by the supervisor are retained until
the employee transfers or separates;
destroyed 30 days later.

SYSTEM MANAGER(S) AND ADDRESS:

Office of the Assistant Secretary of the
Army, Manpower and Reserve Affairs,
200 Stovall Street, Alexandria, VA
22332-0300.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the local
Civilian Personnel Officer; former
nonappropriated fund employees
should write to the National Personnel
Records Center (Civilian) 111
Winnebago Street, St. Louis, MO 63118—
4199.

Individual should provide his/her full
name, current address and telephone
number, a specific description of the
information/records sought, and any
identifying numbers such as Social
Security Number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the local Civilian Personnel
Officer; former nonappropriated fund
employees should write to the National
Personnel Records Center (Civilian) 111
Winnebago Street, St. Louis, MO 63118—
4199.

Individual should provide his/her full
name, current address and telephone

number, a specific description of the
information/records sought, and any
identifying numbers such as Social
Security Number.

CONTESTING RECORD PROCEDURES:!

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the applicant; statements or
correspondence from persons having
knowledge of the individual; official
records; actions affecting individual’s
employment and/or pay.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

A0190-13 CFSC

SYSTEM NAME!:

Security Badge/Identification Card
Files (February 22, 1993, 58 FR 10002).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with ‘A0600—
8-14 DAPE’.

SYSTEM LOCATION:

Delete entry and replace with
‘Headquarters, Department of the Army,
staff and field operating agencies, states’
adjutant general offices, and any Army
installations/activities/offices world-
wide that issue security badges and
identification cards authorized by Army
Regulations. Official mailing addresses
are published as an appendix to the
Army’s compilation of systems of
records notices.’

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Add to entry ‘Individuals issued a
security badge/identification card by the
Department of the Army. These include,
but are not limited to . . .’

CATEGORIES OF RECORDS IN THE SYSTEM:

Add Army Regulation 600—8—14,
Identification Cards for Members of the
Uniformed Services, Their Family
Members, and Other Eligible Personnel.

* * * * *

A0600-8-14 DAPE

SYSTEM NAME!

Security Badge/Identification Card
Files.

SYSTEM LOCATION:

Headquarters, Department of the
Army, staff and field operating agencies,
states’ adjutant general offices, and any

Army installations/activities/offices
world-wide that issue security badges
and identification cards authorized by
Army Regulations. Official mailing
addresses are published as an appendix
to the Army’s compilation of systems of
records notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals issued a security badge/
identification card by the Department of
the Army. These include, but are not
limited to active duty, reserve, and
retired military personnel and
authorized dependents; Department of
Defense civilians and their dependents;
Embassy personnel and their
dependents, Medal of Honor recipients;
visitors authorized for official purposes,
e.g., vendors, delivery men, utility and
special equipment servicemen; accident
investigators; contractor personnel and
their authorized dependents; Red Cross
personnel; and persons authorized by
the Geneva Convention to accompany
the Armed Forces.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual’s application on
appropriate Department of Army and
Department of Defense forms specified
by Army Regulation 600-8—14 (the
original of which may be filed in the
individual’s personnel file) for
identification and/or building security
pass/badge issuance; individual’s
photograph, fingerprint record, special
credentials, and allied papers; registers/
logs reflecting sequential numbering of
badges/cards.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013, Secretary
of the Army; Army Regulation 190-13,
The Army Physical Security Program;
Army Regulation 600—8-14,
Identification Cards for Members of the
Uniformed Services, Their Family
Members, and Other Eligible Personnel;
and E.O. 9397 (SSN).

PURPOSE(S):

To provide a record of security badges
and identification cards issued: to
restrict entry into installations/
activities; and to ensure positive
identification of personnel authorized
access to restricted areas. Registers/logs
maintain accountability for issuance
and disposition of badges and
identification cards.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
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or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Use’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS:

STORAGE!

Paper records in file folders; magnetic
tapes; discs; cassettes; computer
printouts; and microfiche.

RETRIEVABILITY:

By individual’s name, Social Security
Number, card/badge number.

SAFEGUARDS:!

Data are maintained in secure
buildings and are accessed only by
authorized personnel who are trained
and cleared for access. Information in
computer facilities is further protected
by alarms and established procedures
for the control of computer access.

RETENTION AND DISPOSAL:

Applications for military
identification cards are maintained by
the issuing office for 1 year; those for
civilian cards are retained 4 years, after
which they are destroyed. Registers/logs
are destroyed 3 years after last badge has
been accounted for.

Limited area credentials are replaced
after 3 years or when a total of 5 of the
total have been lost or unaccounted for,
whichever occurs earlier, exclusion area
credentials are replaced at least once
every 3 years; controlled area
credentials are replaced at the discretion
of the major commander.

SYSTEM MANAGER(S) AND ADDRESS:
Commander, U.S. Total Army

Personnel Command, 200 Stovall Street,

Alexandria, VA 22332-0400.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the issuing
office where the individual obtained the
identification card or to the system
manager.

Individual should provide the full
name, number of the identification card,
current address, and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the issuing officer at the
appropriate installation.

Individual should provide the full
name, number of the identification card,
current address, and signature.

CONTESTING RECORD PROCEDURES:

The Army rules for accessing records,
and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340—
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
From the individual; Army records
and reports.
EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 00-13524 Filed 5-31-00; 8:45 am]
BILLING CODE 5000-10-F

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 3,
2000.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Danny Werfel, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
DWERFEL@OMB.EOP.GOV.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection

requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: May 25, 2000.
William Burrow,

Leader, Information Management Group,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Paul Douglas Teacher
Scholarship Program Performance
Report.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; Federal
Government.

Reporting and Recordkeeping Hour
Burden: Responses; 57 Burden Hours:
684.

Abstract: This program has not
received funding since 1994. It was
originally designed to assist State
agencies to provide scholarships to
talented and meritorious students who
were seeking careers as teaching
professionals.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW, Room 5624, Regional
Office Building 3, Washington, D.C.
20202—4651. Requests may also be
electronically mailed to the internet
address OCIO__IMG__Issues@ed.gov or
faxed to 202-708-9346. Please specify
the complete title of the information
collection when making your request.
Comments regarding burden and/or the
collection activity requirements should
be directed to Joseph Schubart at (202)
708-9266 or via his internet address
Joe__Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 00-13645 Filed 5-31-00; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
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SUMMARY: The Leader, Information
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 3,
2000.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Danny Werfel, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
DWERFEL@OMB.EOP.GOV.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: May 25, 2000.
William Burrow,

Leader, Information Management Group,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Performance Report for the
Ronald E. McNair Postbaccalaureate
Achievement Program.

Frequency: Annually.

Affected Public: Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 156.
Burden Hours: 702.

Abstract: The Ronald E. McNair
Postbaccalaureate Achievement Program
grantees are required to submit the
report annually. The reports are used to
monitor the performance of grantees
prior to awarding continuation grants
and to assess a grantee’s prior
experience at the end of each budget
period. The Department will also
aggregate the data to provide descriptive
information and analyze program
impact.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW, Room 5624, Regional
Office Building 3, Washington, D.C.
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO__IMG__Issues@ed.gov or
faxed to 202-708-9346.

Please specify the complete title of the
information collection when making
your request. Comments regarding
burden and/or the collection activity
requirements should be directed to
Joseph Schubart at (202) 708-9266 or
via his internet address
Joe__Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 00-13646 Filed 5—-31-00; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF ENERGY
[Docket No. EA—-223]
Application To Export Electric Energy;

CMS Marketing, Services and Trading
Company

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: CMS Marketing, Services and
Trading Company (CMS MS&T) has
applied for authority to transmit electric
energy from the United States to Canada
pursuant to section 202(e) of the Federal
Power Act.

DATES: Comments, protests or requests
to intervene must be submitted on or
before July 3, 2000.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Im/Ex (FE-27), Office of Fossil
Energy, U.S. Department of Energy,
1000 Independence Avenue, SW,
Washington, DC 20585-0350 (FAX 202—
287-5736).

FOR FURTHER INFORMATION CONTACT:
Steven Mintz (Program Office) 202—586—
9506 or Michael Skinker (Program
Attorney) 202-586—2793.
SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16U.S.C. § 824a(e)).

On May 12, 2000, the Office of Fossil
Energy (FE) of the Department of Energy
(DOE) received an application from
CMS MS&T to transmit electric energy
from the United States to Canada. CMS
MS&T, a Michigan corporation, is a
wholly owned subsidiary of CMS
Enterprises Company which is in turn a
wholly owned subsidiary of CMS
Energy Corporation. CMS MS&T is a
power marketer that does not own or
control any electric generation or
transmission facilities nor does it have
any franchised electric service territory
in the United States. CMS MS&T will
purchase the electric energy to be
exported at wholesale from electric
utilities and Federal Power Marketing
Administrations in the United States.

CMS MS&T proposes to arrange for
the delivery of electric energy to Canada
over the international transmission
facilities owned by Basin Electric Power
Cooperative, Bonneville Power
Administration, Citizens Utilities,
Detroit Edison Company, Eastern Maine
Electric Cooperative, Joint Owners of
the Highgate Project, Long Sault, Inc.,
Maine Electric Power Company, Maine
Public Service Company, Minnesota
Power Inc., Minnkota Power
Cooperative, New York Power
Authority, Niagara Mohawk Power
Corporation, Northern States Power, and
Vermont Electric Transmission
Company. The construction of each of
the international transmission facilities
to be utilized by CMS MS&T, as more
fully described in the application, has
previously been authorized by a
Presidential permit issued pursuant to
Executive Order 10485, as amended.

Procedural Matters

Any person desiring to become a
party to this proceeding or to be heard
by filing comments or protests to this
application should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with the DOE on or
before the date listed above.

Comments on the CMS MS&T
application to export electric energy to
Canada should be clearly marked with
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Docket EA—223. Additional copies are to
be filed directly with Francis X.
Berkemeier, Attorney, 212 W. Michigan
Avenue, Jackson, MI 49201.

A final decision will be made on this
application after the environmental
impacts have been evaluated pursuant
to the National Environmental Policy
Act of 1969, and a determination is
made by the DOE that the proposed
action will not adversely impact on the
reliability of the U.S. electric power
supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.doe.gov. Upon reaching the
Fossil Energy Home page, select
“Regulatory” Programs,” then
“Electricity Regulation,” and then
“Pending Proceedings’ from the options
menus.

Issued in Washington, D.C., on May 19,
2000.

Anthony J. Como,

Deputy Director, Electric Power Regulation,
Office of Coal & Power Systems, Office of
Fossil Energy.

[FR Doc. 00-13668 Filed 5—-31—-00; 8:45 am]
BILLING CODE 6450-01—P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00-292-000]

ANR Pipeline Company; Notice of
Proposed Change in FERC Gas Tariff

May 25, 2000.

Take notice that on May 19, 2000,
ANR Pipeline Company (ANR) tendered
for filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, the
following revised tariff sheet to be
effective July 1, 2000.

Eighth Revised Sheet No. 70

ANR states that this filing, made in
accordance with the provisions of
Section 154.204 of the Commission’s
regulations, is to modify certain of
ANR'’s pro forma service agreements so
that discount agreements may provide
for adjustments to rate components
upward or downward to achieve an
agreed upon overall rate as long as all
rate components remain within the
applicable minimum and maximum
rates specified in the tariff.

ANR states that copies of the filing
have been mailed to all affected
customers and state regulatory
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—-208-2222 for
assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13628 Filed 5—-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER99-565-000]

Arizona Public Service Company;
Notice of Filing

May 25, 2000.

Take notice that on December 9, 1998,
Arizona Public Service Company (APS),
tendered for filing a request for
withdrawal of its revised tariff sheets
filed with the Commission in the above-
referenced docket.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before June 5,
2000. Protests will be considered by the
Commission to determine the
appropriate action to be taken but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www .ferc.fed.us/

online/rims.htm (call 202—-208-2222 for
assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13634 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP97-369-015 and RP98-54—
031]

Colorado Interstate Gas Company;
Notice of Refund Report

May 25, 2000.

Take notice that on May 18, 2000,
Colorado Interstate Gas Company (CIG)
tendered for filing its third annual
refund report in Docket Nos. RP97-369
and RP98-54.

CIG states that this filing and refunds
were made to comply with the
Commission’s order of September 10,
1997. CIG states that refunds were paid
by CIG on May 1, 1998 and June 10,
1998.

CIG states that the May 18, 2000,
refund report summarizes the refunds
made as of that date by CIG for Kansas
ad valorem tax overpayments, pursuant
to the Commission’s September 10,
1997, Order. CIG asserts that no lump
sum cash refunds were made by CIG to
its former jurisdictional sales customers
since its second annual refund report
filed in 1999. Instances where payment
has not been made within thirty days of
receipt from the producers, appropriate
interest will be computed as provided
for in the order.

CIG states that copies of the filing
have been served on CIG’s former
jurisdictional sales customers,
interested states’ commissions and all
parties to the proceedings.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before June 1, 2000. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc. fed.us/online/
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rims.htm (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13624 Filed 5-31-00; 8:45 am|]
BILLING CODE 6717-01-M

rims.htm (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13633 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-383-004]

Dominion Transmission, Inc. (Formerly
CNG Transmission Corporation);
Notice of Negotiated Rate Filing

May 25, 2000.

Take notice that on May 19, 2000,
Dominion Transmission, Inc.
(Dominion) (formerly CNG
Transmission Corporation) tendered for
filing the following contract for
disclosure of a recently negotiated rate
transaction:

Letter Agreement between Dominion
Transmission, Inc. and Oswego Harbor
Power, L.L.C. Dated May 1, 2000

FT Service Agreement No. 200215 between
Dominion Transmission, Inc. and
Oswego Harbor Power, L.L.C. Dated May
1, 2000

Amendment to MCS Service Agreement No.
MCS113 between Dominion
Transmission, Inc. and Oswego Harbor
Power, L.L.C. Dated May 1, 2000

Dominion requests an effective date of
May 1, 2000 for this negotiated rate
agreement.

Dominion states that copies of the
filing have been served on all parties on
the official service list created by the
Secretary in this proceeding.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-1816—000 and ER00—
1816-001]

DTE River Rouge No. 1, LLC; Notice of
Issuance of Order

May 25, 2000.

On March 6, 2000, DTE River Rouge
No. 1 LLC (DTE River Rouge) filed a
petition requesting that the Commission
authorize DTE River Rouge to engage in
the sale of electric energy capacity at
market-based rates and the reassign
transmission capacity. In its filing, DTE
River Rouge also requested certain
waivers and authorizations. In
particular, DTE River Rouge requested
that the Commission grant blanket
approval under 18 CFR Part 34 of all
future issuances of securities and
assumptions of liabilities by DTE River
Rouge. On May 17, 2000, the
Commission issued an Order Accepting
Filing And Rejecting Complaint (Order),
in the above-docketed proceeding.

The Commission’s May 17, 2000
Order granted the request for blanket
approval under Part 34, subject to the
conditions found in Ordering
Paragraphs (G), (H), and (J):

(G) Within 30 days of the date of this
order, any person desiring to be heard
or to protest the Commission’s blanket
approval of issuances of securities or
assumptions of liabilities by DTE River
Rouge should file a motion in intervene
or protest with the Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426, in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practrice and
Procedure, 18 CFR 385.211 and 385.214.

(H) Absent a request to be heard
within the period set forth in Ordering
Paragraph (G) above, DTE River Rouge
is hereby authorized to issue securities
and assume obligations and liabilities as
guarantor, indorser, surety or otherwise
in respect of any security of another
person; provided that such issue or
assumption is for some lawful object
within the corporate purposes of DTE
River Rouge, compatible with the public
interest, and reasonably necessary or
appropriate for such purposes.

(J) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of DTE
River Rouge’s issuances of securities or
assumptions of liabilities. * * *

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is June 16,
2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 first Street, N.E.,
Washington, D.C. 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13637 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00—-293-000]

El Paso Natural Gas Company; Notice
of Extension of Time

May 25, 2000.

Take notice that on May 19, 2000,
ursuant to Rules 212 and 2008 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.212 and
385.2088, El Paso Natural Gas Company
(El Paso) tendered for filing a requests
for an extension of time in which to
comply with that portion of the
Commission’s directive in Order No.
637 requiring the filing of pro forma
tariff sheets to implement segmentation
of pipeline capacity.

El Paso seeks an extension of time
with regard to the issue of capacity
segmentation because of its inability to
determine whether, and to what extent,
capacity segmentation will be possible
on its system.

El Paso requests that it be granted an
extension of time in which to make its
Order No. 637 compliance filing on the
issue of capacity segmentation. El Paso
proposes to file its pro forma
segmentation tariff sheets no later than
45 days after the earlier of (i) the filing
of an uncontested settlement on the
capacity allocation issue, or (ii) the
issuance of an order by the Commission
in the complaint proceeding
establishing the appropriate
methodology for allocating El Paso’s
receipt and delivery point capacity. El
Paso asserts that if neither of the
foregoing events occurs prior to the
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endof calendar year 2000 and a
negotiated settlement does not appear to
be imminent, El Paso will file, no later
than January 15, 2001, pro forma tariff
sheets that assume the continuation of
pro rata allocation of El Paso’s capacity.

El Paso requests that the Commission
act expeditiously on its motion for
extension of time. El Paso states that it
is currently in the process of preparing
its June 15 compliance filing, and it
must proceed to formulate a
segmentation proposal to include in that
filing if this motion is not granted.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before
June 1, 2000. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room. This filing may
be viewed on the web at http://
www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13629 Filed 5-317??-00; 8:45 am]|
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER00-2074—-000 and EROO—-
2093-000 (Not consolidated)

Elkem Metals Company, Elkem Metals
Company-Alloy, Inc.; Notice of
Issuance of Order

May 25, 2000.

Elkem Metals Company and Elkem
Metals Company-Alloy, Inc. (hereafter,
“the Applicants”) filed with the
Commission rate schedules in the
above-captioned proceedings,
respectively, under which the
Applicants will engage in wholesale
electric power and energy transactions
at market-based rates, and for certain
waivers and authorizations. In
particular, certain of the Applicants may
also have requested in their respective
applications that the Commission grant
blanket approval under 18 CFR Part 34

of all future issuances of securities and
assumptions of liabilities by the
Applicants. On May 17, 2000, the
Commission issued an order that
accepted the rate schedules for sales of
capacity and energy at market-based
rates (Order), in the above-docketed
proceedings.

The Commission’s May 17, 2000
Order granted, for those Applicants that
sought such approval, their request for
blanket approval under Part 34, subject
to the conditions found in Appendix B
in Ordering Paragraphs (2), (3), and (5):

(2) Within 30 days of the date of this
order, any person desiring to be heard
or to protest the Commission’s blanket
approval of issuances of securities or
assumptions of liabilities by the
Applicants should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure, 18 CFR 385.211 and
385.214.

(3) Absent a request to be heard
within the period set forth in Ordering
Paragraph (2) above, if the Applicants
have requested such authorization, the
Applicants are hereby authorized to
issue securities and assume obligations
and liabilities as guarantor, indorser,
surety or otherwise in respect of any
security of another person; provided
that such issue or assumption is for
some lawful object within the corporate
purposes of the Applicants, compatible
with the public interest, and reasonably
necessary or appropriate for such
purposes.

(5) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of the
Applicants’ issuances of securities or
assumptions of liabilities* * *.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is June 16,
2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE,
Washington, DC 20426. This issuance
may also be viewed on the Internet at
http://www.ferc.fed.us/online/rims.htm
(call 202—208—2222) for assistance.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13635 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00—-2248-000]

Energy Trading Company, Inc.; Notice
of Issuance of Order

May 25, 2000.

Energy Trading Company, Inc.
(Energy Trading) submitted for filing a
rate schedule under which Energy
Trading will engage in wholesale
electric power and energy transactions
as a marketer. Energy Trading also
requested waiver of various Commission
regulations. In particular, Energy
Trading requested that the Commission
grant blanket approval under 18 CFR
part 34 of all future issuances of
securities and assumptions of liability
by Energy Trading.

On May 18, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Energy Trading should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Energy Trading is
authorized to issue securities and
assume obligations or liabilities as a
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Energy Trading’s issuances
of securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is June 19,
2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington DC 20426. The Order may
also be viewed on the Internet at
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http://www.ferc.fed.us/online/rims.htm
(call 202—208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13638 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00—-252-001]

Florida Gas Transmission Company;
Notice of Proposed Compliance Filing

May 25, 2000.

Take notice that on May 22, 2000,
Florida Gas Transmission Company
(FGT) tendered for filing to become part
of its FERC Gas Tariff, Third Revised
Volume No. 1, the following tariff
sheets, effective June 1, 2000:

Fortieth Revised Sheet No. 8A
Thirty-Second Revised Sheet No. 8A.01
Thirty-Second Revised Sheet No. 8A.02
Thirty-Sixth Revised Sheet No. 8B
Twenty-Ninth Revised Sheet No. 8B.01

FGT states that on February 29, 2000,
in Docket No. RP00-194—-000, FGT filed
to establish a Base Fuel Reimbursement
Charge Percentage (Base FRCP) of 2.99%
for the six-month Summer Period
beginning April 1, 2000. The Base FRCP
of 2.99% was accepted by Commission
letter order issued March 23, 2000.
Subsequently, on April 19, 2000, FGT
filed a flex adjustment of 0.01% to be
effective May 1, 2000, which resulted in
an Effective FRCP of 3.00% when
combined with the Base FRCP of 2.99%.
In an order dated May, 2000, the
Commission accepted the adjustment
effective May 18, 2000, but directed
FGT to file tariff sheets within seven
days to revise the Effective FRCP to
2.99% effective June 1, 2000. FGT is
making the instant filing in compliance
with the Commission’s May 18, order.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/

rims.htm (call 202—208-2222 for
assistance).
Linwood A. Watson, Jr.,

Acting Secretary.
[FR Doc. 00-13626 Filed 5-31—00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-290-005

Michigan Gas Storage Company;
Notice of Refund Report

May 25, 2000.

Take notice that on May 22, 2000,
Michigan Gas Storage Company
(MGSCo) tendered for filing its Refund
Report made to comply with the
Commission’s November 1, 1999 order
on Rehearing and February 23, 2000
letter order accepting tariff sheets in this
docket.

MGSCo states that the report shows
that on April 21, 2000 it refunded
$10,303,132.90, including interest, to
affected customers for the period
January 1997 through February 2000.

MGSCo states that copies of the filing
have been served on all customers and
applicable state regulatory agencies as
well as those on the official service list
in this proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NW., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before June 1, 2000. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.

Acting Secretary.

[FR Doc. 00-13623 Filed 5—-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-39-022]

Northern Natural Gas Company; Notice
of Filing of Annual Report

May 25, 2000.

Take notice that on May 18, 2000,
Northern Natural Gas Company
(Northern) submitted its annual report
pursuant to the Commissioner’s Order
in Public Service Company of Colorado
et al., Docket Nos. RP97-369-000, et al.

Northern further states that copies of
the filing have been mailed to each of
its affected jurisdictional sales
customers.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before June 1, 2000. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202-208-2222 for
assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13625 Filed 5—-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CPO0-366-000]

Northwest Pipeline Corporation; Notice
of Application

May 25, 2000.

Take notice that on May 16, 2000,
Northwest Pipeline Corporation
(Northwest or Applicant), 295 Chipeta
Way, Salt Lake City, Utah 84108, filed
an application pursuant to and in
accordance with Section 7(c) of the
Natural Gas Act (NGA) and Part 157 of
the Commission’s regulations,
requesting a certificate of public
convenience and necessity authorizing
the construction and operation of
approximately 260 feet of 30-inch
mainline loop adjacent to the
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Washougal Compressor Station (C.S.) in
Clark County, Washington, all as more
fully set forth in the application which
is on file with the Commission and open
to the public inspection. The
application may be viewed on the web
at http://www.ferc.us/online/rims.htm
(call 202—208—2222 for assistance).

The proposed pipeline looping will
complete Northwest’s 30-inch mainline
loop between the Washougal C.S. and
the Chehalis C.S. Northwest proposes to
install the 260 feet of 30-inch pipeline
loop and appurtenances (including a pig
receiver and drip, a 2-inch dripline from
the pig receiver, and an access road to
the pig receiver) on existing permanent
right-of-way. The proposed facilities
will extend northwest from the outlet of
the existing Washougal C.S. to connect
with Northwest’s existing 30-inch
mainline loop. According to Northwest,
the completion of this final section of
loop will not increase the design
capacity of its mainline. However,
Northwest contends that the 30-inch
mainline loop will enhance the
reliability of service to its shippers and
will allow more flexible and efficient
operation of the Washougal C.S.

Northwest estimates that the cost of
the proposed facilities will be
approximately $938,000, of which
approximately $543,000 for the 30-inch
loop extension, and approximately
$395,000 for the associated auxiliary
facilities. Northwest requests expedited
Commission approval by August 1,
2000, so that the project can be
completed prior to the rainy season in
the Pacific Northwest. Northwest states
that since the proposed project is
designed to maintain reliability and
improve efficiency and flexibility,
application of the FERC’s Policy
Statement issued September 15, 1999 in
Docket No. PL99-3-000 dictates that all
project costs should be permitted rolled-
in treatment in Northwest’s next rate
case.

Any questions regarding this
application should be directed to Gary
Kotter, Certificates Manager for
Northwest, P.O. Box 58900, Salt Lake
City, Utah 84158-0900 at (801) 584—
7117, or Richard N. Stapler, Jr., Senior
Attorney, P.O. Box 58900, Salt Lake
City, Utah 84158-0900 at (801) 584—
7068.

Any person desiring to be heard or to
make protest with reference to said
application should on or before June 15,
2000, file with the Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426, a
motion to intervene or a protest in
accordance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 or 385.214)

and the regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. The Commission’s
rules require that protestors provide
copies of their protests to the party or
parties directly involved. Any person
wishing to become a party to a
proceeding or to participate as a party
in any hearing therein must file a
motion to intervene in accordance with
the Commission’s rules.

A person obtaining intervenor status
will be placed on the service list
maintained by the Commission and will
receive copies of all documents filed by
the Applicant and by every one of the
intervenors. An intervenor can file for
rehearing of any Commission order and
can petition for court review of any such
order. However, an intervenor must
submit copies of comments or any other
filing it makes with the Commission to
every other intervenor in the
proceeding, as well as 14 copies with
the Commission.

A person does not have to intervene,
in order to have comments considered.
A person, instead, may submit two
copies of comments to the Secretary of
the Commission. Commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of environmental documents and
will be able to participate in meetings
associated with the Commission’s
environmental review process.
Commenters will not be required to
serve copies of filed documents on all
other parties. However, commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission and will not have the right
to seek rehearing or appeal the
Commission’s final order to a federal
court.

The Commission will consider all
comments and concerns equally,
whether filed by commenters or those
requesting intervenor status.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the
Commission by Sections 7 and 15 of the
NGA and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion

believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Northwest to appear or
be represented at the hearing.

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13619 Filed 5-31-00; 8:45 am|]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-2235-000]

Quachita Power, L.L.C., Notice of
Issuance of Order

May 25, 2000.

Ouachita Power, L.L.C. (Ouachita
Power) submitted for filing a rate
schedule under which Ouachita Power
will engage in wholesale electric power
and energy transactions as a marketer.
Ouachita Power also requested waiver
of various Commission regulations. In
particular, Ouachita Power requested
that the Commission grant blanket
approval under 18 CFR part 34 of all
future issuances of securities and
assumptions of liability by Ouachita
Power.

On May 18, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Ouachita Power should file
a motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Ouachita Power is
authorized to issue securities and
assume obligations or liabilities as a
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.
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The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Ouachita Power’s issuances
of securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is June 19,
2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance.

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13640 Filed 5—-31-00; 8:45 am|]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ERO0 2134 00]

PG&E Dispersed Generating Company,
LLC; Notice of Issuance of Order

May 25, 2000.

PG&E Dispersed Generating Company,
LLC (PG&E Dispersed Generating
Company) submitted for filing a rate
schedule under which PG&E Dispersed
Generating Company will engage in
wholesale electric power and energy
transactions as a marketer. PG&E
Dispersed Generating Company also
requested waiver of various Commission
regulations. In particular, PG&E
Dispersed Generating Company
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by PG&E
Dispersed Generating Company.

On May 16, 2000, pursuant to
delegated authority, the Director,
Division of Corporation Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under Part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by PG&E Dispersed Generating
Company should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, PG&E Dispersed Generating
Company is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of PG&E Dispersed Generating
Company’s issuances of securities or
assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is June 15,
2000.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, N.E.,
Washington, D.C. 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202-208-2222 for assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13636 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP0O0-296-000]

South Georgia Natural Gas Company;
Request for Waiver of Filing Proposed
Changes to FERC Gas Tariff

May 25, 2000.

Take notice that on May 22, 2000,
South Georgia Natural Gas Company
(South Georgia) tendered for filing the
following request for a waiver of filing
revised sheets to its FERC Gas Tariff,
Second Revised Volume No. 1.

South Georgia states that the request
for waiver is submitted pursuant to
Section 19.2 of the General Terms and
Conditions of its Tariff to adjust its fuel
retention percentage (FRP) for all
transportation services on its system.
The derivation of the revised FRP is
based on South Georgia’s gas required
for operations (GRO) for the twelve-
month period ending April 30, 2000,
adjusted for the balance accumulated in
the Deferred GRO Account at the end of
said period, divided by the
transportation volumes received during

the same twelve-month period. In the
filing, South Georgia requests a waiver
due to the Stipulation and Agreement
(“S&A”) filed by Southern Natural Gas
Company (Southern Natural) on March
10, 2000 in Docket No. RP99-496.

The S&A proposes, upon
authorization of the Commission, South
Georgia will be terminated as a separate
pipeline company and South Georgia’s
facilities will be included in Southern
Natural’s system. Approval of the
stipulation by the Commission will
constitute approval by the Commission
of various certificate and abandonment
applications. The addition of the South
Georgia facilities to the Southern
Natural system will be made effective as
of the later of: (a) August 1, 2000; or (b)
the first day of the second month
following: (i) A final FERC order
approving the stipulation; and (ii) the
issuance of any other FERC
authorization that may be required. As
a result, South Georgia is requesting this
waiver of Section 19.2 of the General
Terms and Conditions of its Tariff to
postpone changing its FRP pending
approval of the S&A. Upon approval of
the S&A, South Georgia proposes to
true-up its fuel over or undercollection
for the period beginning May 1, 1999
and ending immediately prior to the
merger of South Georgia with Southern
Natural through a one time cash-out of
such over or undercollection.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before
June 1, 2000. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room. This filing may
be viewed on the web at http://
www.ferc.fed.us/online/rims.htm (call
202—208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13632 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RPO0-295-000]

Tennessee Gas Pipeline Company;
Notice of Tariff Filing

May 25, 2000.

Take notice that on May 22, 2000,
Tennessee Gas Pipeline Company
(Tennessee), tendered for filing, for
inclusion in Tennessee’s FERC Gas
Tariff, Fifth Revised Volume No. 1, Fifth
Revised Sheet No. 356, with an effective
date of June 21, 2000.

Tennessee states that the purpose of
this filing is to modify its Tariff to
extend the time period for payment after
receipt of invoice by shippers who are
entities of foreign governments and
whose compliance with required
governmental accounting practices do
not conform to the invoice and payment
provisions of Tennessee’s Tariff.
Tennessee further states that, if the
proposed modifications are accepted, it
will avoid the necessity of making
individual filings of transportation
service agreements entered into with
these shippers because these
transportation services agreements may
contain “material deviations” from the
pro forma transportation service
agreements. Tennessee requests an
effective date of June 21, 2000.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13631 Filed 5—-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-1780-000 and ER00O—
1780-001]

Texas Electric Marketing, L.L.C., Notice
of Issuance of Order

May 25, 2000.

Texas Electric Marketing, L.L.C.
(Texas Electric) submitted for filing a
rate schedule under which Texas
Electric will engage in wholesale
electric power and energy transactions
as a marketer. Texas Electric also
requested waiver of various Commission
regulations. In particular, Texas Electric
requested that the Commission grant
blanket approval under 18 CFR part 34
of all future issuances of securities and
assumptions of liability by Texas
Electric.

On May 18, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Texas Electric should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Texas Electric is authorized
to issue securities and assume
obligations or liabilities as a guarantor,
indorser, surety, or otherwise in respect
of any security of another person;
provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Texas Electric’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline of filing motions to intervene
or protests, as set forth above, is June 19,
2000.

Copies of the full text of the Order are
available from the Commissions’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may

also be viewed on the Interenet at http:/
/www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13639 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP0O0—294-000]

TransColorado Gas Transmission
Company; Notice of Tariff Filing

May 25, 2000.

Take notice that on May 22, 2000,
TransColorado Gas Transmission
Company (TransColorado) tendered for
filing to become part of its FERC Gas
Tariff, Original Volume No. 1, Fourth
Revised Sheet Nos. 205 and 206 and
Second Revised Sheet No. 206A, to be
effective June 1, 2000.

In Order No. 587-G, in Docket No.
RM96-1-007 the Commission required
that interstate pipeline companies
conduct all business transactions using
internet communication, implementing
standards for these communications.
The original implementation date for
these requirements was June 1, 1999.
However, in Order No. 587-1, the
Commission deferred the
implementation date to June 1, 2000.
The purpose of this filing was to make
changes to TransColorado’s tariff
associated with implementation of
internet communications effective June
1, 2000.

TransColorado states that a copy of
this filing has been served upon
TransColorado’s customers, the
Colorado Public Utilities Commission
and New Mexico Public Utilities
Commission.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public



Federal Register/Vol. 65, No. 106/ Thursday, June 1, 2000/ Notices

35065

inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/
rims.htm. (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13630 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP00-291-000]

Trunkline LNG Company; Notice of
Proposed Changes in FERC Gas Tariff

May 25, 2000.

Take notice that on May 19, 2000,
Trunkline LNG Company (TLNG)
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1-A,
the tariff sheets listed on Appendix A to
the filing, with an effective date of July
1, 2000.

TLNG states that the filing is being
made in accordance with the provisions
of Section 154.202 of the Commission’s
Regulations, to implement Rate
Schedule LLS for LNG Lending Service
on TLNG’s system pursuant to TLNG’s
blanket authority under Part 284 of the
Commission’s Regulations. In addition
to Rate Schedule LLS and its form of
service agreement, TLNG is also
proposing certain conforming changes
to the General Terms and Conditions.

TLNG states that copies of the filing
are being served on all affected
customers and applicable state
regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room. This filing may be viewed on the
web at http://www.ferc.fed.us/online/

rims.htm (call 202—208-2222 for
assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-13627 Filed 5—-31-00; 8:45am)]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2197-038; North Carolina]

Yadkin, Inc.; Notice of Availability of
Environmental Assessment

May 25, 2000.

An environmental assessment (EA) is
available for public review. The EA
analyzes the environmental effects of a
request to amend the license to
authorize upgrades of turbines and
generators at three of the four
developments of the Yadkin
Hydroelectric Project located on the
Yadkin-Pee Dee River in Montgomery,
Stanly, Davidson, Rowan, and Davie
Counties, North Carolina. The Yadkin
Hydroelectric Project contains the
following reservoirs: High Rock,
Tuckertown, Narrows (Badin) and Falls.

The EA was written by staff in the
Office of Energy Projects, Federal
Energy Regulatory Commission. The
proposed upgrade would not constitute
a major federal action significantly
affecting the quality of the human
environment. Copies of the EA
assistance. Copies are also available for
inspection and reproduction at the
Commission’s Public Reference Room
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 208-1371.

Anyone may file comments on the
EA. The public, federal and state
resource agencies are encouraged to
provide comments. All written
comments must be filed within 30 days
of the issuance date of this notice shown
above. Send an original and eight copies
of all comments marked with the project
number P-2197-038 to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426. If you have any questions
regarding this notice, please contact R.
Feller at telephone: (202) 219-2796 or e-
mail: rainer.feller@ferc.fed.us

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-13620 Filed 5-31-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-2365-001, et al.]

Ameren Service Company, et al.;
Electric Rate and Corporate Regulation
Filings

May 24, 2000.

Take notice that the following filings
have been made with the Commission:

1. Ameren Service Company

[Docket No. ER00-2365-001]

Take notice that on May 19, 2000,
Ameren Services Company (Ameren),
tendered for filing a substitute revised
unexecuted Network Integration
Transmission Service Agreement
(revised Agreement) with Clay Electric
Cooperative, Inc. (Clay) under Ameren’s
Open Access Transmission Tariff. This
revised Agreement is intended as a
substitute for the document filed in the
above-captioned proceeding on May 1,
2000. Ameren states that it has corrected
a misstated rate in the document in
Paragraph 7.0 and that this correction is
the only change in the document.

Ameren continues to seek an effective
date of June 1, 2000.

Copies of the filing have been served
on Clay and the Illinois Commerce
Commission.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

2. Western Resources, Inc.

[Docket Nos. ER00-2501-001 and ER00—-
2502—-001]

Take notice that on May 19, 2000,
Western Resources, Inc. (Western),
tendered for filing corrected Service
Schedule WTU-5/2000, which will
supercede Service Schedule WTU-3/94.
Service Schedule WTU-5/2000, as
corrected, substitutes for Service
Schedule WTU-6/2000 previously filed
in Docket No. ER00-2502—-000, but not
yet accepted by the Commission and is
proposed to be effective as of May 1,
2000.

In addition, Western requests an
effective date of May 1, 2000, for the
related contract amendments filed in
Docket No. ER00-2501-000.

A copy of this filing was served upon
the Kansas Corporation Commission
and the wholesale customers who take
service under the aforementioned
Service Schedule.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.
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3. Commonwealth Edison Company

[Docket No. ER00-2531—-000]

Take notice that on May 19, 2000,
Commonwealth Edison Company,
tendered for filing an executed signature
page inadvertently omitted from its May
17, 2000, filing made with the
Commission in the above-referenced
docket.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

4. MidAmerican Energy Company

[Docket No. ER00-2544—-000]

Take notice that on May 19, 2000,
MidAmerican Energy Company
(MidAmerican), 666 Grand Avenue, Des
Moines, Iowa 50309, filed with the
Commission a Firm Transmission
Service Agreement with Sempra Energy
Trading Corporation, dated May 11,
2000, and a Non-Firm Transmission
Service Agreement with Sempra Energy,
dated May 11, 2000, entered into
pursuant to MidAmerican’s Open
Access Transmission Tariff.

MidAmerican requests an effective
date of May 11, 2000, for the
Agreements with Sempra Energy, and
accordingly seeks a waiver of the
Commission’s notice requirement.

MidAmerican has served a copy of the
filing on Sempra Energy, the Iowa
Utilities Board, the Illinois Commerce
Commission and the South Dakota
Public Utilities Commission.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

5. MidAmerican Energy Company

[Docket No. ER00-2545-000]

Take notice that on May 19, 2000,
MidAmerican Energy Company
(MidAmerican), 666 Grand Avenue, Des
Moines, Iowa 50309, tendered for filing
with the Commission a Firm
Transmission Service Agreement with
Cargill-Alliant, LLC, dated April 25,
2000, and a Non-Firm Transmission
Service Agreement with Cargill-Alliant,
dated April 25, 2000, entered into
pursuant to MidAmerican’s Open
Access Transmission Tariff.

MidAmerican requests an effective
date of April 25, 2000, for the
Agreements with Cargill-Alliant, and
accordingly seeks a waiver of the
Commission’s notice requirement.

MidAmerican has served a copy of the
filing on Cargill-Alliant, the Iowa
Utilities Board, the Illinois Commerce
Commission and the South Dakota
Public Utilities Commission.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

6. Allegheny Energy Service
Corporation, on behalf of Allegheny
Energy Supply Company, LLC

[Docket No. ER00-2546—-000]

Take notice that on May 19, 2000,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Company, LLC (Allegheny Energy
Supply) tendered for filing Amendment
No. 2 to Supplement No. 11 to the
Market Rate Tariff to incorporate a
Netting Agreement with PG&E Energy
Trading-Power, L.P., into the tariff
provisions.

Allegheny Energy Supply requests a
waiver of notice requirements to make
the Amendment effective as of May 4,
2000 or such other date as ordered by
the Commission.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

7. Southern Company Services, Inc.

[Docket No. ER00—-2547—-000]

Take notice that on May 19, 2000,
Southern Company Services, Inc., as
agent for Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company,
and Savannah Electric and Power
Company (Southern Companies)
tendered for filing the Generator Backup
Service Agreement by and between
West Georgia Generating Company L.P.
(West Georgia) and Southern Companies
(the Service Agreement) under Southern
Companies’ Generator Backup Service
Tariff (FERC Electric Tariff, Original
Volume No. 9). The Service Agreement
supplies West Georgia with
unscheduled capacity and energy in
connection with sales from its electric
generating facility as a replacement for
unintentional differences between the
facility’s actual metered generation and
its scheduled generation. The Service
Agreement is dated as of May 11, 2000,
and shall terminate upon twelve months
prior written notice of either party.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

8. Arizona Public Service Company

[Docket No. ER00—2548-000]

Take notice that on May 19, 2000,
Arizona Public Service Company (APS),
tendered for filing amendments to the

Four Corners Co-tenancy Agreement
and the Four Corners Operating
Agreement.

A copy of this filing has been served
on El Paso Electric Company, Public
Service Company of New Mexico, Salt
River Project Agricultural Improvement
and Power District, Southern California
Edison Company, Tucson Electric
Power Company, the Arizona
Corporation Commission, the California
Public Utilities Commission, the Texas
Public Utilities Commission and the
New Mexico Public Service
Commission.

Comment date: June 9, 2000, in
accordance with Standard Paragraph E
at the end of this notice.

9. Commonwealth Edison Company

[Docket No. ER00-2549-000]

Take notice that on May 19, 2000,