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50 titles pursuant to 44 U.S.C. 1510.
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new books are listed in the first FEDERAL
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8883]
RIN 1545-AW53

Guidance Under Section 1032 Relating
to the Treatment of a Disposition by An
Acquiring Entity of the Stock of a
Corporation in a Taxable Transaction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the treatment of
a disposition by a corporation or
partnership (the acquiring entity) of the
stock of a corporation (the issuing
corporation) in a taxable transaction.
The final regulations interpret section
1032 of the Internal Revenue Code.
They affect persons engaging in certain
taxable transactions, as described in the
final regulations, occurring after May
16, 2000.

EFFECTIVE DATE: These regulations are
effective May 16, 2000.

FOR FURTHER INFORMATION CONTACT: Filiz
Serbes, (202) 622—7550 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

On September 23, 1998, the Treasury
and the IRS issued a notice of proposed
rulemaking in the Federal Register (63
FR 50816), setting forth rules relating to
the treatment of a disposition by a
corporation (the acquiring corporation)
of the stock of another corporation (the
issuing corporation) in a taxable
transaction. A public hearing regarding
these proposed regulations was held on
January 7, 1999. Written comments
responding to the notice were received.
After consideration of all of the

comments, the proposed regulations are
adopted as revised by this Treasury
decision.

Explanation of Revisions and Summary
of Comments

The Immediacy Requirement

The proposed regulations adopted a
cash purchase model in which certain
transactions involving a contribution of
issuing corporation stock by an issuing
corporation to an acquiring corporation
are recast as a contribution of cash by
the issuing corporation to the acquiring
corporation, which is used by the
acquiring corporation to purchase
issuing corporation stock from the
issuing corporation. As a condition for
application of the cash purchase model
of the proposed regulations, the
proposed regulations adopted the
requirement of § 1.1502-13(f)(6)(ii)(B)
that the issuing corporation stock
received by the acquiring corporation be
immediately transferred to acquire
money or other property.

A number of commentators requested
that the term “immediately” be
explicitly defined. Some suggested
replacing the temporal requirement with
a transactional approach, requiring only
that the stock be disposed of “pursuant
to a plan of acquisition.” Others
suggested that the immediacy
requirement be waived in certain
circumstances, such as with respect to
a nonqualified deferred compensation
arrangement involving a grantor trust
(commonly referred to as a ‘“Rabbi
Trust”) that is established to provide
future benefits to the employees of an
acquiring corporation and that is funded
with issuing corporation stock.

After considering the purposes of
section 1032 and issues of
administrative burden and technical
complexity, the Treasury and the IRS
believe that the immediacy requirement
should neither be waived nor construed
to permit the acquiring corporation to
hold issuing corporation stock for a
period of time during which the value
of the stock could fluctuate.

The Treasury and the IRS believe that,
in a case where the issuing corporation
contributes its stock to the acquiring
corporation and the acquiring
corporation does not immediately
dispose of that stock, it is not
appropriate to increase the basis of
either the issuing corporation stock
transferred to the acquiring corporation

or the stock of the acquiring corporation
held by the issuing corporation. In the
cases addressed by the proposed
regulations, in which the acquiring
corporation exchanges the stock
immediately for property owned by a
third party, the transaction is
indistinguishable from one in which the
issuing corporation directly exchanges
its stock for the property of the third
party (an exchange to which section
1032 would apply) and contributes that
property to the acquiring corporation, a
transaction whose tax result would be
the same as the cash purchase model set
forth in the proposed regulations.
However, in cases where the acquiring
corporation’s ownership of the issuing
corporation stock is more than
transitory, there appears to be no
comparable transaction which would
generate the same tax consequences as
the cash purchase model.

Implementation of an approach that
waives the immediacy requirement
would raise administrative and policy
concerns. If the acquiring corporation
were to be permitted to hold the issuing
corporation stock for a period of time,
the regulations would have to adopt one
of two alternative approaches. Under
the first alternative, the regulations
would provide that the cash purchase
model would be deemed to apply at the
time that the stock is contributed to the
acquiring corporation, giving the
acquiring corporation a fair market
value basis in the stock. However, such
an approach would raise at least two
concerns. First, in the case that the
issuing corporation stock is not publicly
traded, such an approach would impose
administrative burdens requiring a
valuation of the stock at a time when
there is no related transaction to assist
in such valuation. Thus, there is a
potential for the stock to be overvalued,
with a result of inflating the basis in
both the contributed issuing corporation
stock and the acquiring corporation
stock held by the issuing corporation.

Second, even if the valuation were
accurate, providing for the cash
purchase model on the date of the
contribution would facilitate selective
loss recognition. If the acquiring
corporation could receive the stock at a
fair market value basis and hold on to
it, then if the value of the stock
decreased, the subsidiary could sell the
stock and recognize a loss. The Treasury
and the IRS believe that it is
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inappropriate to issue regulations
facilitating selective loss recognition.

Under the second alternative, the
regulations would suspend the
operation of the cash purchase model
until such time as the acquiring
corporation actually disposes of the
issuing corporation stock. However,
such an approach also would give rise
to inappropriate tax results. In addition
to precluding gain recognition
attributable to the zero basis result, this
alternative would allow a subsidiary to
avoid recognition of gain attributable to
real appreciation in this asset.

Assume, for example, a case where
the issuing corporation contributes
issuing corporation stock worth $100 to
the acquiring corporation, the acquiring
corporation retains that stock while it
appreciates to $300, and then sells the
stock for $300 in cash. Absent an
immediacy requirement, under the
second alternative, the acquiring
corporation would be deemed to have
purchased the stock for $300 in cash
contributed by the issuing corporation
immediately before the sale of the stock
to the third party. As a result, the
acquiring corporation would not
recognize any gain or loss, and the
issuing corporation would increase its
basis in the stock of the acquiring
corporation by $300. More than merely
avoiding a zero basis result (i.e.,
taxation on the $100 value in the stock
when contributed to the acquiring
corporation), neither the acquiring
corporation nor the issuing corporation
would ever be taxed on the further $200
in appreciation of the issuing
corporation stock which occurred while
such stock was held by the acquiring
corporation. Such a result, which
effectively would provide full section
1032 protection for a subsidiary’s gain
in certain parent stock, would go well
beyond addressing the zero basis result,
the scope of these regulations.

Because each of those alternatives
would be unsatisfactory for the reasons
discussed above, the final regulations
retain the immediacy requirement
without further exception.

Consistent with that determination,
and as in the case of any other
transaction, the cash purchase model of
these regulations applies to
arrangements involving Rabbi Trusts
only if the immediacy requirement is
satisfied. Thus, these regulations do not
apply to Rabbi Trust arrangements in
which the stock of an issuing
corporation is treated for federal tax
purposes as owned for a period of time
by its subsidiary. However, the Treasury
and the IRS have reconsidered certain
aspects of Rabbi Trust arrangements and
have determined that the fact that trust

assets are subject to the claims of
creditors of the subsidiary corporation
does not necessarily establish that the
subsidiary should be treated as a grantor
of the trust at the time the trust is
funded. Guidance regarding the effects
of this reconsideration on existing Rabbi
Trusts will be forthcoming. In addition,
the final regulations contain a new
example describing an arrangement in
which the issuing corporation (and not
the subsidiary) is treated as the grantor
and owner of the Rabbi Trust, with the
result that the immediacy requirement
is satisfied upon the transfer of issuing
corporation stock by the trust to the
subsidiary’s employees.

Taxpayers could have reasonably
anticipated that Rabbi Trust
arrangements could not be structured
without causing subsidiaries to be
treated as grantors and owners of the
trust. For that reason and because of the
potential ambiguities in interpreting
Rev. Rul. 80-76 (1980—1 C.B. 15), the
IRS will not challenge a taxpayer’s
position that no gain is recognized by an
acquiring corporation upon the
disposition by a Rabbi Trust, established
on or before June 15, 2000, of issuing
corporation stock if that stock was
contributed by the issuing corporation
to the Rabbi Trust on or before May 186,
2001.

Exchanges by the Acquiring Corporation
of Stock of the Issuing Corporation for
Other Issuing Corporation Stock

Commentators noted that, unlike
§1.1502-13(f)(6)(ii), the recast of the
proposed regulations applies even
where the acquiring corporation
exchanges stock of the issuing
corporation for other issuing
corporation stock. Allowing a subsidiary
to receive parent stock it immediately
swaps for other parent stock, which it
could hold long term with a cost basis,
would facilitate selective loss
recognition with respect to parent stock
by a subsidiary. Accordingly, the final
regulations adopt, as a precondition for
the recast, a requirement that the issuing
corporation stock not be exchanged for
other issuing corporation stock.

Exchanges by the Acquiring Corporation
of Stock of the Issuing Corporation for
Acquiring Corporation Debt

Commentators contended that it is
unclear whether the proposed
regulations are applicable when the
acquiring corporation uses issuing
corporation stock to satisfy acquiring
corporation debt. The Treasury and the
IRS believe that the regulations do apply
to an exchange of issuing corporation
stock for acquiring corporation debt.
Although section 1032 refers to an

exchange for money or other property
and does not expressly refer to
exchanges of stock for debt, it is
generally acknowledged that section
1032 applies to an exchange of a
corporation’s stock for its debt, subject
to sections 61(a)(12) and 108, which
provide that a corporation may have
income from a cancellation of
indebtedness on an exchange of its stock
for its own debt (that is, cancellation of
indebtedness income can be realized
and recognized when debt is satisfied
with stock of the debtor corporation,
even though no gain is recognized on
the issuance of the stock). Similarly,
therefore, the requirement set forth in
these regulations that the acquiring
corporation transfer issuing corporation
stock to acquire money or other
property is satisfied where the stock is
used to satisfy acquiring corporation
debt (although the acquiring corporation
may be subject to sections 61(a)(12) and
108). No modifications to the language
of the final regulations are needed to
achieve this result.

Similarly, a commentator expressed
concern that the proposed regulations
do not expressly apply to an acquiring
corporation’s exchange of issuing
corporation stock for the acquiring
corporation’s own outstanding acquiring
corporation stock held by a shareholder
other than the issuing corporation. The
Treasury and the IRS believe that the
regulations do apply to such an
exchange.

Acquiring Corporation’s Use of Issuing
Corporation’s Debt

Commentators also requested that the
regulations be extended to issuing
corporation debt instruments used by
the acquiring corporation to acquire
money or other property from unrelated
third parties. Because section 1032 only
refers to corporate stock, debt
instruments are beyond the scope of
these final regulations.

Reorganizations Coupled With Taxable
Transactions

The proposed regulations do not
apply if any party to the exchange
receives a substituted basis in the
issuing corporation stock.
Commentators suggested that the final
regulations provide that the above rule
does not preclude application of the
final regulations if a taxable exchange of
issuing corporation stock for property
accompanies a reorganization.

The Treasury and the IRS believe that
a taxable transaction to which the
regulations apply can accompany a
reorganization, provided that the
exchanges are separate and that the
assets acquired in the taxable
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transaction and the assets acquired as
part of the reorganization can be
identified. If these elements can be
established, the substituted basis
prohibition should not preclude
application of the final regulations to
the taxable portion of the exchange.
Accordingly, clarifying language has
been added to §1.1032-3(c)(3).

Options Without a Readily
Ascertainable Fair Market Value

Several commentators asked how the
proposed regulations apply to a
compensatory stock option without a
readily ascertainable fair market value.
Pursuant to section 83(e)(3) and §1.83—
7(a), the grant of such options is
effectively treated as an open
transaction. Section § 1.83—7(a) provides
that section 83(a) and (b) applies at the
time the option is exercised or is
otherwise disposed of. An example has
been added to confirm that the final
regulations do not apply to such
options.

When the option is exercised, section
83(a) and (b) applies to the transfer of
stock pursuant to the exercise. If all of
the requirements of § 1.1032-3 are met,
those regulations apply to determine the
treatment accorded the issuing
corporation and the acquiring
corporation upon transfer of the issuing
corporation stock to the employee.

Reversionary Interest in Issuing
Corporation Stock

Examples 4 and 5 of the proposed
regulations set forth situations in which
either the issuing corporation (X) or the
acquiring corporation (Y) retains a
reversionary interest in the issuing
corporation stock. One commentator pointed
out that the preamble of the proposed
regulations does not articulate reasons for
concern with reversionary interests.

These facts were included in the
examples in the proposed regulations to
indicate ownership of the stock for tax
purposes.

Example 6 of the final regulations has been
modified to state that X retains the only
reversionary interest in the X stock in the
event that A forfeits the right to the stock.

Actual Payment for Issuing Corporation
Stock

Under the cash purchase model of the
proposed regulations, the acquiring
corporation is deemed to have
purchased the issuing corporation stock
from the issuing corporation for fair
market value with cash contributed to
the acquiring corporation by the issuing
corporation. Commentators requested
clarification of the tax consequences in
cases where the acquiring corporation or
another party makes an actual payment

to the issuing corporation for issuing
corporation stock. Specifically, concern
was expressed as to whether any or all
of the amounts actually paid to the
issuing corporation are treated as a
distribution by the acquiring
corporation to the issuing corporation.
Assume, for example, that the issuing
corporation, which owns all the stock of
the acquiring corporation, transfers an
option for issuing corporation stock to
an employee of the acquiring
corporation. At a time when one share
of issuing corporation stock has a fair
market value of $100, that employee
exercises the option to acquire one share
of issuing corporation stock and pays a
strike price of $80 to the issuing
corporation. The acquiring corporation
pays some or all of the “spread” of $20
to the issuing corporation.

The Treasury and the IRS do not
believe that an actual payment to the
issuing corporation for issuing
corporation stock should be taxed as a
distribution with respect to acquiring
corporation stock. Accordingly, the final
regulations have been modified to
provide that the amount of cash deemed
contributed by the issuing corporation
to the acquiring corporation in the cash
purchase model is equal to the
difference between the fair market value
of the issuing corporation stock and the
fair market value of the money or other
property received by the issuing
corporation as payment from the
employee or the acquiring corporation.
An example to such effect has been
added to the final regulations.

Although in other contexts partial
payments received by a shareholder of
an acquiring corporation should be
characterized as boot under section
351(b), these final regulations integrate
such payments into the cash purchase
model described above. Because the
property transferred by the issuing
corporation to the acquiring corporation
in this context is the issuing
corporation’s stock (or is deemed to be
cash under the recast of these
regulations), characterization of the
payment as boot in this context would
have no effect. No inference should be
drawn from the recast in the final
regulations to transactions in which a
shareholder receives money or other
property in exchange for property other
than its own stock.

Section 1.83-6 is currently under
study. A cross-reference in § 1.83-6(d)
to these final regulations has been
added to indicate that the mechanics of
§1.1032-3, rather than the mechanics of
§1.83-6(d), apply to a corporate
shareholder’s transfer of its own stock to
any person in consideration of services
performed for another entity where the

conditions of the final regulations are
satisfied.

Applicability of the Final Regulations in
the Partnership Context

Consistent with a suggestion by
commentators that the regulations be
expanded to apply to transactions
involving partnerships, the final
regulations treat an acquiring
partnership’s disposition of the stock of
the issuing corporation in the same
manner as an acquiring corporation’s
disposition of such stock. The
regulations also have been expanded to
apply to transactions in which the stock
of the issuing corporation is obtained
indirectly by the acquiring entity in any
combination of exchanges under
sections 721 and 351.

In certain situations where the recast
of the final regulations does not apply
to the disposition by a partnership of a
corporate partner’s stock (for example,
because the immediacy requirement is
not satisfied), realized gain or loss that
is allocated to that corporate partner
may nonetheless not be recognized
pursuant to section 1032. See Rev. Rul.
99-57 (1999-51 L.R.B. 678).

Status of § 1.1502—-13(f)(6)(ii)

The Treasury and the IRS believe that
the finalization of these §1.1032-3
regulations renders § 1.1502—-13(f)(6)(ii)
superfluous because there should be no
cases which would be subject to recast
under § 1.1502-13(f)(6)(ii), but in which
a member would “‘otherwise recognize
gain” as required for § 1.1502—
13(f)(6)(ii) to apply. Accordingly, the
effective date paragraph in the §1.1502—
13(f)(6) regulations has been modified to
limit the applicability of § 1.1502—
13(f)(6)(i1) and the last sentence of
§1.1502-13(f)(6)(iv)(A) to periods before
the effective date of these regulations.

Status of Rev. Rul. 80-76

The preamble to the proposed
regulations states that Rev. Rul. 80-76
(1980-1 C.B. 15) addresses the same
issues as the proposed regulations and
that, when finalized, the regulations
will render Rev. Rul. 80-76 obsolete. In
Rev. Rul. 80-76, a majority shareholder
of parent transfers parent stock to an
employee of its subsidiary corporation
as compensation. The holding of the
revenue ruling that the subsidiary does
not recognize gain or loss on the transfer
of the parent stock is now governed by
these regulations. An example has been
added to the final regulations to clarify
how general tax principles (see
Commissioner v. Fink, 483 U.S. 89
(1987)) and these final regulations
interact when a shareholder of the
parent/issuing corporation compensates
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an employee of the subsidiary/acquiring
corporation. With the finalization of
these regulations, Rev. Rul. 80-76 is
obsolete.

Additional Issues and Future Guidance

Since issuance of the proposed
regulations, commentators have raised
questions regarding the tax treatment of
restricted stock and options granted to
employees before or in connection with
a transaction in which an issuing
corporation distributes the stock of the
acquiring corporation under section 355
(commonly referred to as a “spin off”’).
For example, assume that employees of
both X corporation and its subsidiary Y
corporation have outstanding options to
acquire stock in X corporation. In
connection with a spin off of the Y stock
by X, the employees of both
corporations have their outstanding
options converted into options to
acquire stock of both X and Y, with
option terms preserving the overall
values of the original options.
Commentators have requested guidance
on the tax consequences to X when,
after the spin off, employees of X
exercise options to acquire Y stock and,
likewise, the tax consequences to Y
when, after the spin off, employees of Y
exercise options to acquire X stock.
Guidance addressing these issues will
be forthcoming.

Effective Date

Commentators suggested that
taxpayers who engaged in transactions
described in these final regulations prior
to the effective date should be eligible
for the tax treatment prescribed by the
regulations. While the final regulations
are applicable only prospectively, the
IRS will not challenge a taxpayer’s
position taken in a prior period that is
consistent with the requirements set
forth in the final regulations.

For a discussion of transitional relief
concerning certain Rabbi Trust
arrangements, see the discussion of the
immediacy requirement above.

Effect on Other Documents

Rev. Rul. 80-76 (1980-1 C.B. 15) is
obsolete.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impose a collection
of information on small entities, the

Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notices of proposed
rulemaking preceding these regulations
were submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information: The principal
author of these final regulations is Filiz
Serbes of the Office of the Assistant
Chief Counsel (Corporate), IRS.
However, other personnel from the IRS
and the Treasury Department
participated in its development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.83-6 is amended by
adding two sentences to the end of
paragraph (d)(1) to read as follows:

§1.83-6 Deduction by employer.
* * * * *

(d)* * *(1) * * * For special rules
that may apply to a corporation’s
transfer of its own stock to any person
in consideration of services performed
for another corporation or partnership,
see § 1.1032-3. The preceding sentence
applies to transfers of stock and
amounts paid for such stock occurring
on or after May 16, 2000.

* * * * *

Par. 3. Section 1.1032-2 is amended
by:

1. Revising paragraph (e).

2. Adding paragraph (f).

The addition and revision read as
follows:

§1.1032-2 Disposition by a corporation of
stock of a controlling corporation in certain
triangular reorganizations.

* * * * *

(e) Stock options. The rules of this
section shall apply to an option to buy
or sell P stock issued by P in the same
manner as the rules of this section apply
to P stock.

(f) Effective dates. This section
applies to triangular reorganizations
occurring on or after December 23, 1994,
except for paragraph (e) of this section,
which applies to transfers of stock

options occurring on or after May 16,
2000.

Par. 4. Section 1.1032-3 is added to
read as follows:

§1.1032-3 Disposition of stock or stock
options in certain transactions not
qualifying under any other nonrecognition
provision.

(a) Scope. This section provides rules
for certain transactions in which a
corporation or a partnership (the
acquiring entity) acquires money or
other property (as defined in §1.1032—
1) in exchange, in whole or in part, for
stock of a corporation (the issuing
corporation).

(b) Nonrecognition of gain or loss—(1)
General rule. In a transaction to which
this section applies, no gain or loss is
recognized on the disposition of the
issuing corporation’s stock by the
acquiring entity. The transaction is
treated as if, immediately before the
acquiring entity disposes of the stock of
the issuing corporation, the acquiring
entity purchased the issuing
corporation’s stock from the issuing
corporation for fair market value with
cash contributed to the acquiring entity
by the issuing corporation (or, if
necessary, through intermediate
corporations or partnerships). For rules
that may apply in determining the
issuing corporation’s adjustment to
basis in the acquiring entity (or, if
necessary, in determining the
adjustment to basis in intermediate
entities), see sections 358, 722, and the
regulations thereunder.

(2) Special rule for actual payment for
stock of the issuing corporation. If the
issuing corporation receives money or
other property in payment for its stock,
the amount of cash deemed contributed
under paragraph (b)(1) of this section is
the difference between the fair market
value of the issuing corporation stock
and the amount of money or the fair
market value of other property that the
issuing corporation receives as payment.

(c) Applicability. The rules of this
section apply only if, pursuant to a plan
to acquire money or other property—

(1) The acquiring entity acquires stock
of the issuing corporation directly or
indirectly from the issuing corporation
in a transaction in which, but for this
section, the basis of the stock of the
issuing corporation in the hands of the
acquiring entity would be determined,
in whole or in part, with respect to the
issuing corporation’s basis in the issuing
corporation’s stock under section 362(a)
or 723;

(2) The acquiring entity immediately
transfers the stock of the issuing
corporation to acquire money or other
property (from a person other than an
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entity from which the stock was directly
or indirectly acquired);

(3) The party receiving stock of the
issuing corporation in the exchange
specified in paragraph (c)(2) of this
section from the acquiring entity does
not receive a substituted basis in the
stock of the issuing corporation within
the meaning of section 7701(a)(42); and

(4) The issuing corporation stock is
not exchanged for stock of the issuing
corporation.

(d) Stock options. The rules of this
section shall apply to an option issued
by a corporation to buy or sell its own
stock in the same manner as the rules
of this section apply to the stock of an
issuing corporation.

(e) Examples. The following examples
illustrate the application of this section:

Example 1. (i) X, a corporation, owns all
of the stock of Y corporation. Y reaches an
agreement with C, an individual, to acquire
a truck from C in exchange for 10 shares of
X stock with a fair market value of $100. To
effectuate Y’s agreement with C, X transfers
to Y the X stock in a transaction in which,
but for this section, the basis of the X stock
in the hands of Y would be determined with
respect to X’s basis in the X stock under
section 362(a). Y immediately transfers the X
stock to C to acquire the truck.

(ii) In this Example 1, no gain or loss is
recognized on the disposition of the X stock
by Y. Immediately before Y’s disposition of
the X stock, Y is treated as purchasing the X
stock from X for $100 of cash contributed to
Y by X. Under section 358, X’s basis in its
Y stock is increased by $100.

Example 2. (i) Assume the same facts as
Example 1, except that, rather than X stock,
X transfers an option with a fair market value
of $100 to purchase X stock.

(ii) In this Example 2, no gain or loss is
recognized on the disposition of the X stock
option by Y. Immediately before Y’s
disposition of the X stock option, Y'is treated
as purchasing the X stock option from X for
$100 of cash contributed to Y by X. Under
section 358, X’s basis in its Y stock is
increased by $100.

Example 3. (i) X, a corporation, owns all
of the outstanding stock of Y corporation. Y
is a partner in partnership Z. Z reaches an
agreement with C, an individual, to acquire
a truck from C in exchange for 10 shares of
X stock with a fair market value of $100. To
effectuate Z’s agreement with C, X transfers
to Y the X stock in a transaction in which,
but for this section, the basis of the X stock
in the hands of Y would be determined with
respect to X’s basis in the X stock under
section 362(a). Y immediately transfers the X
stock to Z in a transaction in which, but for
this section, the basis of the X stock in the
hands of Z would be determined under
section 723. Z immediately transfers the X
stock to C to acquire the truck.

(ii) In this Example 3, no gain or loss is
recognized on the disposition of the X stock
by Z. Immediately before Z’s disposition of
the X stock, Z is treated as purchasing the X
stock from X for $100 of cash indirectly
contributed to Z by X through an

intermediate corporation, Y. Under section
722, Y’s basis in its Z partnership interest is
increased by $100, and, under section 358,
X’s basis in its Y stock is increased by $100.

Example 4. (i) X, a corporation, owns all
of the outstanding stock of Y corporation. B,
an individual, is an employee of Y. Pursuant
to an agreement between X and Y to
compensate B for services provided to Y, X
transfers to B 10 shares of X stock with a fair
market value of $100. Under § 1.83-6(d), but
for this section, the transfer of X stock by X
to B would be treated as a contribution of the
X stock by X to the capital of Y, and
immediately thereafter, a transfer of the X
stock by Y to B. But for this section, the basis
of the X stock in the hands of Y would be
determined with respect to X’s basis in the
X stock under section 362(a).

(ii) In this Example 4, no gain or loss is
recognized on the deemed disposition of the
X stock by Y. Immediately before Y’s deemed
disposition of the X stock, Y is treated as
purchasing the X stock from X for $100 of
cash contributed to Y by X. Under section
358, X’s basis in its Y stock is increased by
$100.

Example 5. (i) X, a corporation, owns all
of the outstanding stock of Y corporation. B,
an individual, is an employee of Y. To
compensate B for services provided to Y, B
is offered the opportunity to purchase 10
shares of X stock with a fair market value of
$100 at a reduced price of $80. B transfers
$80 and Y transfers $10 to X as partial
payment for the X stock.

(ii) In this Example 5, no gain or loss is
recognized on the deemed disposition of the
X stock by Y. Immediately before Y’s deemed
disposition of the X stock, Y is treated as
purchasing the X stock from X for $100, $80
of which Y is deemed to have received from
B, $10 of which originated with Y, and $10
of which is deemed to have been contributed
to Y by X. Under section 358, X’s basis in its
Y stock is increased by $10.

Example 6. (i) X, a corporation, owns stock
of Y. To compensate Y’s employee, B, for
services provided to Y, X issues 10 shares of
X stock to B, subject to a substantial risk of
forfeiture. B does not have an election under
section 83(b) in effect with respect to the X
stock. X retains the only reversionary interest
in the X stock in the event that B forfeits the
right to the stock. Several years after X’s
transfer of the X shares, the stock vests. At
the time the stock vests, the 10 shares of X
stock have a fair market value of $100. Under
§1.83-6(d), but for this section, the transfer
of the X stock by X to B would be treated,
at the time the stock vests, as a contribution
of the X stock by X to the capital of Y, and
immediately thereafter, a disposition of the X
stock by Y to B. The basis of the X stock in
the hands of Y, but for this section, would
be determined with respect to X’s basis in the
X stock under section 362(a).

(ii) In this Example 6, no gain or loss is
recognized on the deemed disposition of X
stock by Y when the stock vests. Immediately
before Y’s deemed disposition of the X stock,
Y is treated as purchasing X’s stock from X
for $100 of cash contributed to Y by X. Under
section 358, X’s basis in its Y stock is
increased by $100.

Example 7. (i) Assume the same facts as in
Example 6, except that Y (rather than X)

retains a reversionary interest in the X stock
in the event that B forfeits the right to the
stock. Several years after X’s transfer of the
X shares, the stock vests.

(ii) In this Example 7, this section does not
apply to Y’s deemed disposition of the X
shares because Y is not deemed to have
transferred the X stock to B immediately after
receiving the stock from X. For the tax
consequences to Y on the deemed disposition
of the X stock, see § 1.83—-6(b).

Example 8. (i) X, a corporation, owns all
of the outstanding stock of Y corporation. In
Year 1, X issues to Y’s employee, B, a
nonstatutory stock option to purchase 10
shares of X stock as compensation for
services provided to Y. The option is
exercisable against X and does not have a
readily ascertainable fair market value
(determined under § 1.83-7(b)) at the time
the option is granted. In Year 2, B exercises
the option by paying X the strike price of $80
for the X stock, which then has a fair market
value of $100.

(ii) In this Example 8, because, under
section 83(e)(3), section 83(a) does not apply
to the grant of the option, paragraph (d) of
this section also does not apply to the grant
of the option. Section 83 and § 1.1032-3
apply in Year 2 when the option is exercised;
thus, no gain or loss is recognized on the
deemed disposition of X stock by Y in Year
2. Immediately before Y’s deemed
disposition of the X stock in Year 2, Yis
treated as purchasing the X stock from X for
$100, $80 of which Y is deemed to have
received from B and the remaining $20 of
which is deemed to have been contributed to
Y by X. Under section 358, X’s basis in its
Y stock is increased by $20.

Example 9. (i) A, an individual, owns a
majority of the stock of X. X owns stock of
Y constituting control of Y within the
meaning of section 368(c). A transfers 10
shares of its X stock to B, a key employee of
Y. The fair market value of the 10 shares on
the date of transfer was $100.

(ii) In this Example 9, A is treated as
making a nondeductible contribution of the
10 shares of X to the capital of X, and no gain
or loss is recognized by A as a result of this
transfer. See Commaissioner v. Fink, 483 U.S.
89 (1987). A must allocate his basis in the
transferred shares to his remaining shares of
X stock. No gain or loss is recognized on the
deemed disposition of the X stock by Y.
Immediately before Y’s disposition of the X
stock, Y is treated as purchasing the X stock
from X for $100 of cash contributed to Y by
X. Under section 358, X’s basis in its Y stock
is increased by $100.

Example 10. (i) In Year 1, X, a corporation,
forms a trust which will be used to satisfy
deferred compensation obligations owed by
Y, X’s wholly owned subsidiary, to Y’s
employees. X funds the trust with X stock,
which would revert to X upon termination of
the trust, subject to the employees’ rights to
be paid the deferred compensation due to
them. The creditors of X can reach all the
trust assets upon the insolvency of X.
Similarly, Y’s creditors can reach all the trust
assets upon the insolvency of Y. In Year 5,
the trust transfers X stock to the employees
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of Y in satisfaction of the deferred
compensation obligation.

(ii) In this Example 10, X is considered to
be the grantor of the trust, and, under section
677, X is also the owner of the trust. Any
income earned by the trust would be
reflected on X’s income tax return. Y is not
considered a grantor or owner of the trust
corpus at the time X transfers X stock to the
trust. In Year 5, when employees of Y receive
X stock in satisfaction of the deferred
compensation obligation, no gain or loss is
recognized on the deemed disposition of the
X stock by Y. Immediately before Y’s deemed
disposition of the X stock, Y is treated as
purchasing the X stock from X for fair market
value using cash contributed to Y by X.
Under section 358, X’s basis in its Y stock
increases by the amount of cash deemed
contributed.

(f) Effective date. This section applies
to transfers of stock or stock options of
the issuing corporation occurring on or
after May 16, 2000.

Par. 5. In § 1.1502-13, paragraph
(f)(6)(v) is amended by adding a
sentence after the first sentence to read
as follows:

§1.1502-13 Intercompany transactions.
* * * * *

(f) * % %

(6) * *x %

(v) Effective date. * * * However,
paragraph (f)(6)(ii) of this section and
the last sentence of paragraph
(f)(6)(iv)(A) of this section do not apply
to dispositions of P stock or options
occurring on or after May 16, 2000.

* * * * *

Approved: May 5, 2000.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Jonathan Talisman;
Assistant Secretary of the Treasury.
[FR Doc. 00-11900 Filed 5-11-00; 2:30 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8882]
RIN 1545-AV86

Reorganizations; Nonqualified
Preferred Stock

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to nonqualified
preferred stock and rights to acquire
nonqualified preferred stock. The
regulations are necessary to reflect

changes to the law concerning these
instruments that were made by the
Taxpayer Relief Act of 1997. The
regulations affect shareholders who
receive nonqualified preferred stock, or
rights to acquire such stock, in certain
corporate reorganizations and divisions.
EFFECTIVE DATE: These regulations are
effective May 16, 2000.

FOR FURTHER INFORMATION CONTACT:
Michael J. Danbury, (202) 622-7750 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On January 6, 1998, a temporary
regulation (TD 8753) was published in
the Federal Register (63 FR 411). A
notice of proposed rulemaking (REG—
121755-97) cross-referencing the
temporary regulation was published in
the Federal Register (63 FR 453) on the
same day.

The temporary regulation provided
that, notwithstanding
contemporaneously issued final
regulations treating certain rights to
acquire stock as securities that can be
received tax-free in corporate
reorganizations and divisions,
nonqualified preferred stock (as defined
in section 351(g)(2) of the Internal
Revenue Code) (NQPS), or a right to
acquire NQPS, will in some
circumstances not be treated as stock or
securities for purposes of sections 354,
355, and 356. The temporary regulation
added §1.356—6T, and applied to NQPS
received in connection with a
transaction occurring on or after March
9, 1998 (other than certain
recapitalizations of family-owned
corporations and transactions described
in section 1014(f)(2) of the Taxpayer
Relief Act of 1997, Public Law 105-34,
111 Stat. 788, 921). No written
comments responding to the notice of
proposed rulemaking were received,
and no public hearing was requested or
held.

The regulation proposed by REG—
121755-97 is adopted by this Treasury
decision, and the corresponding
temporary regulation is removed. Cross-
references to the temporary regulation
in §§1.354-1(e), 1.355-1(c), and 1.356—
3(b) have been removed and replaced
with cross-references to the final
regulation at § 1.356-6.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section

553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Michael J. Danbury of the
Office of Assistant Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.356-6 also issued under 26
U.S.C. 351(g)(4). * * *

§1.354-1 [Amended]

Par. 2. In § 1.354-1, paragraph (e),
first sentence, the language ““§ 1.356—
6T” is removed and “§ 1.356—6"" is
added in its place.

§1.355-1 [Amended]

Par. 3. In § 1.355-1, paragraph (c),
first sentence, the language ““§ 1.356—
6T” is removed and “§ 1.356—6"" is
added in its place.

§1.356-3 [Amended]

Par. 4. In § 1.356-3, paragraph (b),
first sentence, the language “§ 1.356—
6T is removed and “§1.356—6"" is
added in its place.

Par. 5. Section 1.356—6T is
redesignated as § 1.356—6 and the
section heading is revised to read as
follows:



Federal Register/Vol.

65, No. 95/ Tuesday, May 16, 2000/Rules and Regulations

31079

§1.356-6 Rules for treatment of
nonqualified preferred stock as other
property.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: May 5, 2000.

Jonathan Talisman,

Deputy Assistant Secretary of the Treasury.

[FR Doc. 0011899 Filed 5-15-00; 8:45 am|]

BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 275
[T.D. ATF-424a]

RIN 1512-AB92

Implementation of Public Law 105-33,
Section 9302, Relating to the
Imposition of Permit Requirements on
the Manufacturer of Roll-Your-Own
Tobacco (98R-370P)

ACTION: Temporary rule; correction.

SUMMARY: This document corrects a
section of regulations that was
erroneously revised in a temporary rule
(T.D. ATF—424) published in the
Federal Register of December 22, 1999,
regarding the imposition of permit
requirements on manufacturers of roll-
your-own tobacco.

DATES: This rule is effective May 16,
2000.

FOR FURTHER INFORMATION CONTACT:
Robert Ruhf, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue
NW, Washington, DC 20226 (202—927—
8210).

SUPPLEMENTARY INFORMATION: The
Bureau of Alcohol, Tobacco and
Firearms (ATF) published a document
in the Federal Register of December 22,
1999 (64 FR 71929). We erroneously
revised §275.117(e). This document
corrects that error.

In rule FR Doc. 99-32602 published
on December 22, 1999, on page 71932,
in the third column, remove the
instruction and amendatory text in
paragraph 25.

Signed: May 9, 2000.

Bradley A. Buckles,

Director.

[FR Doc. 00-12160 Filed 5—-15-00; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 767
RIN 0703-AA57

Application Guidelines for
Archeological Research Permits on
Ship and Aircraft Wrecks Under the
Jurisdiction of the Department of the
Navy

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: This final rule adds
guidelines for obtaining Department of
the Navy (DON) archeological research
permits for those applying for
permission to conduct research on, and/
or recover, ship or aircraft wrecks under
the jurisdiction of the DON. This permit
process will assist the DON in managing
and protecting its historic ship and
aircraft wrecks. This rule will provide
clear guidance on the permit application
requirements to conduct research on,
and/or recover, DON ship and aircraft
wrecks.

DATES: Effective May 16, 2000.

FOR FURTHER INFORMATION CONTACT: Dr.
Robert S. Neyland, Underwater
Archeologist, or Barbara A. Voulgaris,
202-433-2210.

SUPPLEMENTARY INFORMATION: On
November 19, 1999 (64 FR 63263), the
Department of the Navy (DON)
published a notice of proposed
rulemaking on the application
guidelines for archeological research
permits on Submerged Cultural
Resources under the jurisdiction of
DON. The comment period closed on
January 18, 2000. Interested persons
have been afforded the opportunity to
participate in the making of this rule.
Seven comments were submitted in
response to the notice of proposed
rulemaking. The comments from
cultural resource professionals focused
on the meaning of several definitions. In
particular, there was a concern that the
term ‘“‘submerged cultural resources”
would include more than ship and
aircraft wrecks and the term would
exclude ship and aircraft wrecks on
land. As a result, a change was made to
replace the terms “submerged cultural
resources’’ and “‘underwater cultural
resources’” with “ship and aircraft
wrecks”. Also adopted were suggestions
that provide additional time in the
permit review process, to increase the
permit duration, and to clarify guidance
on state participation when a DON
resource is on a State bottomland.
Comments from those representing

salvage interests were generally against
restrictions. These comments and
suggestions were carefully considered,
but most were not adopted since they
were in opposition to our goal of
protecting DON cultural resources.

As background, in 1993, DON
initiated an archeological management
program for its historic ship and aircraft
wreck sites. This was aided in part by
the U.S. Department of Defense (DoD)
Legacy Resource Management Program
that was established by Congress in
1991, 10 U.S.C. 114, to provide DoD
with an opportunity to enhance the
management of DoD stewardship
resources. The U.S. Naval Historical
Center’s (NHC) Office of Underwater
Archeology is the DON command
responsible for managing the DON’s
ship and aircraft wrecks under the
guidelines of the Federal Archeological
Program. Under the National Historic
Preservation Act of 1966 as amended
(NHPA), 16 U.S.C. 470 (1999), DON is
obligated to protect historic properties,
including ship and aircraft wrecks, for
which it has custodial responsibilities.
The NHPA directs federal agencies to
manage their cultural resource
properties in a way that emphasizes
preservation and minimizes the impact
of undertakings that might adversely
affect such properties. Management of
DON cultural resources such as ship
and aircraft wrecks is not only a matter
of preservation. The issues of gravesites,
unexploded ordnance, and potential
military usage of recovered weapons
systems must also be addressed in
wrecksite management.

Custody and Management of DON Ship
and Aircraft Wrecksites

a. DON ship and aircraft wrecks are
government property in the custody of
DON. These seemingly abandoned
wrecks remain government property
until specific formal action is taken to
dispose of them. DON custody of its
wrecks is based on the property clause
of the U.S. Constitution and
international maritime law, and is
consistent with Articles 95 and 96 of the
Law of the Sea Convention. These laws
establish that right, title, or ownership
of Federal property is not lost to the
government due to the passage of time.
Department of the Navy ships and
aircraft cannot be abandoned without
formal action as authorized by Congress.
Aircraft and ships stricken from the
active inventory list are not considered
formally disposed of or abandoned.
Through the sovereign immunity
provisions of admiralty law, DON
retains custody of all its naval vessels
and aircraft, whether lost in U.S.,
foreign, or international boundaries.
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b. Divers may dive on DON wrecks at
their own risk; however, Federal
property law dictates that no portion of
a government wreck may be disturbed
or removed. The DON strongly
encourages cooperation with other
agencies and individuals interested in
preserving our maritime and aviation
heritage. Diving on sunken DON ships
and aircraft located in units of the
national park system or the national
marine sanctuary system may be
prohibited unless authorized by a
Federal land manager.

c. The diving public is encouraged to
report the location of underwater ship
and aircraft wrecksites to the NHC.
Documentation of these wreck locations
allows the DON to evaluate and
preserve important sites for the future.
Under no circumstances will salvage of
DON aircraft or shipwrecks be
undertaken without prior and specific
written approval by the NHC.

d. Wrecksites that are not entire
aircraft or ships, but are parts strewn in
a debris field, are considered potential
archeological sites. Such sites still
contain DON property and must be
managed by the DON in accordance
with the NHPA, the Secretary of the
Interior’s Standards and Guidelines on
Archeology and Historic Preservation,
48 FR 44716 (1983), and departmental
regulations. Permits for recovery of DON
ship or aircraft wrecks will be
considered only for educational or
scientific reasons. It is unlikely DON
will recommend the disposal and sale of
a DON ship or aircraft wreck that is
eligible for listing on the National
Register of Historic Places. The DON
maintains a policy of not disposing of
wrecked ships and aircraft for the
following reasons:

1. Congress has mandated through the
NHPA that DON make every effort to
preserve its historic cultural resources;

2. The remains of crewmembers, if
any, deserve respect and should remain
undisturbed unless proper retrieval and
burial become necessary;

3. There is a possibility that live
explosives or ordnance may still be
associated with the vessel or aircraft;

4. The arbitrary disposal and sale of
wrecks may foster commercial
exploitation of cultural resources and;

5. The abandonment of wrecks could
deplete a finite inventory of significant
cultural resources.

Matters of Regulatory Procedure

Executive Order 12866, Regulatory
Planning and Review. This rule does not
meet the definition of “significant
regulatory action” for purposes of E.O.
12866.

Executive Order 13132, Federalism. It
has been determined that this rule does
not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
have little or no direct effect on States
or local governments.

Regulatory Flexibility Act. This rule
will not have a significant economic
impact on a substantial number of small
entities for purposes of the Regulatory
Flexibility Act (5 U.S.C. Chapter 6).

Paperwork Reduction Act. This rule
does not impose collection of
information requirements for purposes
of the Paperwork Reduction Act (44
U.S.C. Chapter 35, 5 CFR part 1320).

List of Subjects in 32 CFR Part 767

Aircraft, Archeology, Educational
research, Government property,
Government property management,

Historic preservation, Research, Vessels.

For the reasons stated in the
preamble, the Department of the Navy
adds 32 CFR part 767 to read as follows:

PART 767—APPLICATION
GUIDELINES FOR ARCHEOLOGICAL
RESEARCH PERMITS ON SHIP AND
AIRCRAFT WRECKS UNDER THE
JURISDICATION OF THE
DEPARTMENT OF THE NAVY

Subpart A—Regulations and Obligations

Sec.

767.1 Purpose.
767.2 Definitions.
767.3 Policy.

Subpart B—Permit Guidelines

Sec.

767.4
767.5
767.6

Application for permit.

Evaluation of permit application.

Credentials of principal investigator.

767.7 Conditions of permits.

767.8 Requests for amendments or
extensions of active permits.

767.9 Content of permit holder’s final
report.

767.10 Monitoring of performance.

767.11 Violations of permit conditions.
767.12 References for submission of permit
application to conduct archeological

research.

Authority: 5 U.S.C. 301; 16 U.S.C. 470.

Subpart A—Regulations and
Obligations

§767.1 Purpose.

(a) The purpose of this part is to
establish the requirement and
procedural guidelines for permits to
conduct research on and/or recover
Department of the Navy (DON) ship and
aircraft wrecks.

(b) The U.S. Naval Historical Center’s
(NHC) Office of Underwater Archeology
is the DON command responsible for

managing DON ship and aircraft wrecks
under the guidelines of the Federal
Archeological Program. In order for the
NHC’s management policy to be
consistent with the Federal Archeology
Program, and the goals of the NHPA,
DON has implemented a permitting
process applicable to DON property
consistent with and applying the
Archeological Resources Protection Act
of 1979 as amended (ARPA), 16 U.S.C.
470aa—mm, permitting criteria.
Department of the Navy policies
regarding its ship and aircraft wrecks
are consistent with ARPA permitting
requirements. Department of the Navy
application of ARPA permitting criteria
promotes consistency among federal
agencies and meets DON’s
responsibilities under the NHPA while
allowing qualified non-federal and
private individuals and entities access
to DON historic ship and aircraft
wrecks.

(c) To assist NHC in managing,
protecting, and preserving DON ship
and aircraft wrecks.

§767.2 Definitions.

Aircraft wreck means the physical
remains of an aircraft, intact or
otherwise, its cargo, and other contents.
Aircraft wrecks are classified as either
historic structures or archeological sites.

Archeological site means the location
of an event, a prehistoric or historic
occupation or activity, or a building or
structure, whether standing, ruined, or
vanished, where the location itself
maintains historical or archeological
value regardless of the value of any
existing structure. A ship or aircraft
wreck, along with its debris field, is an
archaeological site when it lacks the
structural integrity of an intact aircraft
or vessel and when it and its location
retain archeological or historical value
regardless of the value of any existing
remains.

Artifact means any object or
assemblage of objects, regardless of age,
whether in situ or not, that may carry
archeological or historical information
that yields or is likely to yield
information to the scientific study of
culture or human history.

Cultural resource means any
prehistoric or historic district, site,
building, structure, or object, including
artifacts, records, and material remains
related to such a property or resource.
Historic aircraft wrecks or shipwrecks
are classified as either archeological
sites or historic structures.

Gravesite means any natural or
prepared physical location, whether



Federal Register/Vol.

65, No. 95/ Tuesday, May 16, 2000/Rules and Regulations

31081

originally below, on, or above the
surface of the earth, where individual
human remains are deposited.

Historic structure means a structure
made up of interdependent and
interrelated parts in a definite pattern or
organization. Constructed by humans, it
is often an engineering project large in
scale. An aircraft wreck or shipwreck is
a historic structure when it is relatively
intact and when it and its location
retain historical, architectural, or
associative value.

Permit holder means any person
authorized and given the exclusive right
by the NHC to conduct any activity
under these regulations.

Permitted activity means any activity
that is authorized by the NHC under the
regulations in this part.

Research vessel means any vessel
employed for scientific purposes under
the regulations in this part.

Ship wreck means the physical
remains of a vessel, intact or otherwise,
its cargo, and other contents.
Shipwrecks are classified as either
historic structures or archeological sites.

Wrecksite means the location of a ship
or aircraft that has been sunk, crashed,
ditched, damaged, or stranded. The
wreck may be intact or scattered, may be
on land or in water, and may be a
structure or a site. The site includes the
physical remains of the wreck and all
other associated artifacts.

§767.3 Policy.

(a) The Naval Historical Center’s
policy has been to evaluate each DON
ship and aircraft wreck on an individual
basis. In some cases, the removal of
DON ship and aircraft wrecks may be
necessary or appropriate to protect the
cultural resource and/or to fulfill other
NHC goals, such as those encompassing
research, education, public access, and
appreciation. Recovery of DON ship and
aircraft wrecks may be justified in
specific cases where the existence of a
cultural resource may be threatened.
Therefore, recovery of some or all of a
cultural resource may be permitted for
identification and/or investigation to
answer specific questions; or the
recovery presents an opportunity for
public research or education.

(b) Generally, DON ship and aircraft
wrecks will be left in place unless
artifact removal or site disturbance is
justified and necessary to protect DON
ship and aircraft wrecks, to conduct
research, or provide public education
and information that is otherwise
inaccessible. While NHC prefers non-
destructive, in situ research on DON
ship and aircraft wrecks, it recognizes
that site disturbance and/or artifact
recovery is sometimes necessary. At

such times, site disturbance and/or
archeological recovery may be
permitted, subject to conditions
specified by NHC.

Subpart B—Permit Guidelines

§767.4 Application for permit.

(a) To request a permit application
form, please write to: Department of the
Navy, U.S. Naval Historical Center,
Office of the Underwater Archeologist,
805 Kidder Breese St. SE, Washington
Navy Yard, DC 20374-5060. Telefax
number: 202-433-2729.

(b) Applicants must submit three
copies of their completed application at
least 120 days in advance of the
requested effective date to allow
sufficient time for evaluation and
processing. Requests should be sent to
the Department of the Navy, U.S. Naval
Historical Center, Office of the
Underwater Archeologist, 805 Kidder
Breese St. SE, Washington Navy Yard,
DC 20374-5060.

(c) If the applicant believes that
compliance with one or more of the
factors, criteria, or procedures in the
guidelines contained in this part is not
practicable, the applicant should set
forth why and explain how the purposes
of NHC are better served without
compliance with the specified
requirements. Permits are valid for one
year from the issue date.

§767.5 Evaluation of permit application.

(a) Permit applications for
archeological research are reviewed for
completeness, compliance with program
policies, and adherence to the
guidelines of this subpart. Incomplete
applications will be returned to the
applicant for clarification. Complete
applications are reviewed by NHC
personnel and, when necessary, outside
experts. In addition to the criteria set
forth in § 767.6, applications are also
judged on the basis of: relevance or
importance; archeological merits;
appropriateness and environmental
consequences of technical approach;
and qualifications of the applicants.

(b) Under certain circumstances, it
may be necessary to consult with the
State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP) about the
need to comply with section 106 of the
NHPA. A section 106 review may
require the NHC to consult with the
appropriate SHPO and the ACHP. The
ACHP review can take up to 60 days
beyond the NHC’s required 120-day
review. Therefore, the entire review
process may take up to 180 days.

(c) The NHC shall send applications
for research at sites located in units of

the national park system, national
wildlife refuge system, and national
marine sanctuary system to the
appropriate Federal land manager for
review. The Federal land manager is
responsible for ensuring that the
proposed work is consistent with any
management plan or established policy,
objectives or requirements applicable to
the management of the public lands
concerned. NHC shall send applications
for research at sites located on state
bottomlands to the appropriate state
agency for review. The burden of
obtaining any and all additional permits
or authorizations, such as from a state
or foreign government or agency, private
individual or organization, or from
another federal agency, is on the
applicant.

(d) Based on the findings of the NHC
evaluation, the NHC Underwater
Archeologist will recommend an
appropriate action to the NHC Director.
If approved, NHC will issue the permit;
if denied, applicants are notified of the
reason for denial and may appeal within
30 days of receipt of the denial. Appeals
must be submitted in writing to:
Director of Naval History, Naval
Historical Center, 805 Kidder Breese St.
SE, Washington Navy Yard, DC 20374—
5060.

§767.6 Credentials of principal
investigator.

A resume or curriculum vitae
detailing the professional qualifications
and professional publications and
papers of the principal investigator (PI)
must be submitted with the permit
application. The PI must have: a
graduate degree in archeology,
anthropology, maritime history, or a
closely related field; at least one year of
professional experience or equivalent
specialized training in archeological
research, administration or
management; at least four months of
supervised field and analytic experience
in general North American historic
archaeology and maritime history; the
demonstrated ability to carry research to
completion; and at least one year of full-
time professional experience at a
supervisory level in the study of historic
marine archeological resources. This
person shall be able to demonstrate
ability in comprehensive analysis and
interpretation through authorship of
reports and monographs.

§767.7 Conditions of permits.

(a) Upon receipt of a permit, permit
holders must counter-sign the permit
and return copies to the NHC and the
applicable SHPO, Federal or State land
manager, or foreign government official
prior to conducting permitted activities
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on the site. Copies of countersigned
permits should also be provided to the
applicable federal land manager when
the sunken vessel or aircraft is located
within a unit of the national park
system, the national wildlife refuge
system, or the national marine sanctuary
system.

(b) Permits must be carried aboard
research vessels and made available
upon request for inspection to regional
preservation personnel or law
enforcement officials. Permits are non-
transferable. Permit holders must abide
by all provisions set forth in the permit
as well as applicable state or Federal
regulations. Permit holders should abide
by applicable regulations of a foreign
government when the sunken vessel or
aircraft is located in foreign waters. To
the extent reasonably possible, the
environment must be returned to the
condition that existed before the activity
occurred.

(c) Upon completion of permitted
activities, the permit holder is required
to submit to NHC a working and diving
log listing days spent in field research,
activities pursued, and working area
positions.

(d) The permit holder must prepare
and submit a final report as detailed in
§ 767.9, summarizing the results of the
permitted activity.

(e) The permit holder must agree to
protect all sensitive information
regarding the location and character of
the wreck site that could potentially
expose it to non-professional recovery
techniques, looters, or treasure hunters.
Sensitive information includes specific
location data such as latitude and
longitude, and information about a
wreck’s cargo, the existence of
armaments, or the knowledge of
gravesites.

(f) All recovered DON cultural
resources remain the property of the
United States. These resources and
copies of associated archaeological
records and data will be preserved by a
suitable university, museum, or other
scientific or educational institution and
must meet the standards set forth in 36
CFR part 79, Curation of Federally
Owned and Administered Archeological
Collections, at the expense of the
applicant. The repository shall be
specified in the permit application.

§767.8 Requests for amendments or
extensions of active permits.

(a) Requests for amendments to active
permits (e.g., a change in study design
or other form of amendment) must
conform to the regulations in this part.
All necessary information to make an
objective evaluation of the amendment

should be included as well as reference
to the original application.

(b) Permit holders desiring to
continue research activities must
reapply for an extension of their current
permit before it expires. A pending
extension or amendment request does
not guarantee extension or amendment
of the original permit. Therefore, you
must submit an extension request to
NHC at least 30 days prior to the
original permit’s expiration date.
Reference to the original application
may be given in lieu of a new
application, provided the scope of work
does not change significantly.
Applicants may apply for one-year
extensions subject to annual review.

(c) Permit holders may appeal denied
requests for amendments or extensions
to the appeal authority listed in § 767.5.

§767.9 Content of permit holder’s final
report.

The permit holder’s final report shall
include the following:

(a) A site history and a contextual
history relating the site to the general
history of the region;

(b) A master site map;

(c) Feature map(s) of the location of
any recovered artifacts in relation to
their position within the wrecksite;

(d) Photographs of significant site
features and significant artifacts both in
situ and after removal;

(e) If applicable, a description of the
conserved artifacts, laboratory
conservation records, and before and
after photographs of the artifacts at the
conservation laboratory;

(f) A written report describing the
site’s historical background,
environment, archeological field work,
results, and analysis;

(g) A summary of the survey and/or
excavation process; and

(h) An evaluation of the completed
permitted activity that includes an
assessment of the permit holder’s
success of his/her specified goals.

§767.10 Monitoring of performance.

Permitted activities will be monitored
to ensure compliance with the
conditions of the permit. NHC on-site
personnel, or other designated
authorities, may periodically assess
work in progress by visiting the study
location and observing any activity
allowed by the permit or by reviewing
any required reports. The discovery of
any potential irregularities in
performance under the permit will be
promptly reported and appropriate
action will be taken. Permitted activities
will be evaluated and the findings will
be used to evaluate future applications.

§767.11 Violations of permit conditions.

The Director of Naval History, the
Underwater Archeologist for DON, or
his/her designee may, amend, suspend,
or revoke a permit in whole or in part,
temporarily or indefinitely, if in his/her
view the permit holder has acted in
violation of the terms of the permit or
of other applicable regulations, or for
other good cause shown. Any such
action will be communicated in writing
to the permit holder and will set forth
the reason for the action taken. The
permit holder may appeal the action to
the appeal authority listed in § 767.5.

§767.12 References for submission of
permit application to conduct archeological
research.

(a) National Historic Preservation Act
of 1966, as amended (NHPA), 16 U.S.C.
470 et seq. (1999), and Protection of
Historic Properties, 36 CFR part 800.
These regulations govern the Section
106 Review Process established by the
NHPA.

(b) Secretary of the Interior’s
Standards and Guidelines for
Archeology and Historic Preservation
published on September 29, 1983 (48 FR
44716). These guidelines establish
standards for the preservation planning
process with guidelines on
implementation.

(c) Archeological Resources
Protection Act of 1979, as amended
(ARPA), 16 U.S.C. 470aa-mm, and the
Uniform Regulations, 43 CFR part 7,
subpart A. These regulations establish
basic government-wide standards for the
issuance of permits for archeological
research, including the authorized
excavation and/or removal of
archeological resources on public lands
or Indian lands.

(d) Secretary of the Interior’s
regulations, Curation of Federally-
Owned and Administered Archeological
Collections, 36 CFR part 79. These
regulations establish standards for the
curation and display of federally-owned
artifact collections.

(e) Antiquities Act of 1906, Public
Law 59-209, 34 Stat. 225 (codified at 16
U.S.C. 431 et seq. (1999)).

(f) Executive Order 11593, 36 FR
8291, 3 CFR, 1971-1975 Comp., p. 559
(Protection and Enhancement of the
Cultural Environment).

(g) Department of Defense Instruction
4140.21M (DoDI 4120.21M, August
1998). Subject: Defense Disposal
Manual.

(h) Secretary of the Navy Instruction
4000.35 (SECNAVINST 4000.35, 17
August 1992). Subject: Department of
the Navy Cultural Resources Program.

(i) Naval Historical Center Instruction
5510.4. (NAVHISTCENINST 5510.4, 14
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December 1995). Subject: Disclosure of
Information from the Naval Shipwreck
Database.

Dated: April 26, 2000.
J. L. Roth,
Lieutenant Commander, Judge Advocate
General’s Corp, Federal Register Liaison
Officer.
[FR Doc. 00-12076 Filed 5—-15-00; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100, 110

[CGD07-00-014]

RIN 2115-AE46, AA98

OPSAIL 2000, Port of San Juan, PR

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary regulations in
the Port of San Juan, Puerto Rico for
OPSAIL 2000 activities from 17 May
through 29 May 2000. The Coast Guard
is establishing temporary limited access
areas and Special Local Regulations to
control vessel traffic within the Port of
San Juan during this event. This action
is necessary to provide for the safety of
life on navigable waters during OPSAIL
2000. This action will restrict vessel
traffic in portions of the Port of San Juan
during specific time periods.

DATES: This rule becomes effective at 9
p.m. Atlantic Standard Time (AST) on
May 17, 2000, and terminates at 6 p.m.
AST on May 29, 2000.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of the docket CGD707-00-014 and are
available for inspection or copying at
the U.S. Coast Guard Marine Safety
Office San Juan, Puerto Rico, between
the hours of 7 a.m. and 3:30 p.m.,
Monday through Friday, except Federal
holidays. Marine Safety Office San Juan
Puerto Rico is located in the Rodriguez
& Del Valle Building, 4th Floor, Calle
San Martin, Carr #2 km 4.9, Guaynabo,
Puerto Rico 00968.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Robert Le
Fevers, U.S. Coast Guard Marine Safety
Office, San Juan at (787) 706—2440,
between 7 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On January 13, 2000, we published an
advanced notice of proposed
rulemaking (ANRPM) (65 FR 2095), and
on March 29, 2000 we published a
notice of proposed rulemaking (NPRM)
in the Federal Register (65 FR 16554)
titled OPSAIL 2000, Port of San Juan,
PR. We received no comments during
the comment period for the ANPRM and
two comments during the comment
period for the NPRM. No public hearing
was requested and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard certifies that good cause exists
from making these regulations effective
less than 30 days after Federal Register
publication. There was not sufficient
time remaining for a full 30-day delayed
effective date after the comment period
for the ANPRM and NPRM.
Furthermore, the event is very highly
publicized.

Background and Purpose

These temporary regulations are for
OPSAIL 2000 events in the Port of San
Juan, in San Juan Puerto Rico. These
events will be held from May 17
through May 29, 2000, and the Coast
Guard estimates many spectator craft
and commercial vessels will be in the
area during that period. This rule is
proposed to provide for the safety of life
on navigable waters and to promote
maritime safety and protect participants
and the Port of San Juan during this
event. The restrictions stated for the
regulated areas will be enforced at
various times throughout the official
Opsail 2000 event from May 17-29,
2000.

Discussion of Rule

These regulations create temporary
anchorage regulations and vessel
movement controls. Special local
regulations will be in effect for San Juan
Bay including the waterways and
adjacent piers along the Bar Channel,
Anegado Channel, San Antonio
Channel, Graving Dock Channel, Army
Terminal Channel and Puerto Nuevo
Channel for the period beginning at 9
p-m. on Friday, May 17 and ending at
6 p.m. on Monday, May 29. The safety
of parade participants and spectators
will require that spectator craft
including, but not limited to, jet skis
and sail boards be kept at a safe distance
from participating tall ships while the
vessels are in the harbor, whether
moving, anchored, or tied up at their
respective piers. The Bar Channel will
be closed to inbound and outbound
traffic to San Juan Harbor from 7 a.m.
to 6 p.m. on Monday, May 29 during the
Parade of Sail. No vessel will be

permitted to transit the entrance
channel during that time without
permission from the Captain of the Port.
This is required to ensure the safety of
Tall Ships during the Parade of Sail
event. Vessel movements inside the Port
of San Juan will be prohibited from 7
a.m. to 12 p.m. on May 29, 2000, except
Tall Ships departing for the Parade of
Sail, Law Enforcement Patrol vessels,
and the Puerto Rico Ports Authority
ferries. This is required to ensure the
safety of participating Tall Ships as they
queue up to depart San Juan Bay during
the Parade of Sail. The San Juan Harbor
entrance must be kept clear to ensure
safety of participant vessels. Normal
commercial vessel operations will
resume within the harbor from noon to
6 p.m., and through the harbor entrance
after all participant vessels have cleared
the harbor.

These regulations establish multiple
limited access areas and temporarily
modify existing anchorage areas within
the port area to provide for maximum
spectator viewing areas and traffic
patterns for deep draft and barge traffic.

The Parade of Sail route will extend
from the EL MORRO Fortress, coastwise
to Boca de Cangrejos Inlet where
participants will turn to the west, set
sail, and return to EL MORRO. The
safety of parade participants and
spectators will require that spectator
craft including jet skis and sail boards
be kept at a minimum of 300 yards from
parade vessels while the vessels are in
the parade route.

The vessel congestion due to the large
number of participating and spectator
vessels poses a significant threat to the
safety of life. This rulemaking is
necessary to ensure the safety of life on
the navigable waters of the United
States.

Discussion of Comments and Changes

The Coast Guard received two
comments during the comment period.
Both comments requested that the
beginning of the enforcement periods on
May 29, 2000, be changed from 7 a.m.
to 9 a.m. and 10 a.m. respectively, so
commercial vessels can be moved
through the harbor prior to the
regulations taking effect. The Coast
Guard decided not to change the time of
the regulations but advised that the
regulations as written permit vessels to
move through the regulated areas with
the permission of the Patrol
Commander. Moreover, the Coast Guard
plans to meet again with commercial
maritime interests to coordinate
requested harbor transits prior to and
during the early stages of the port
closure.
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Regulated Areas

Three regulated areas will be
established in the Port of San Juan.
These three regulated areas are needed
to protect the maritime public and
participating vessels from possible
hazards to navigation associated with
the large number of participant and
spectator craft transiting the waters of
the Port of San Juan, Puerto Rico.

Regulated Area A is in the proximity
of the fireworks launch area at the point
of Isla Grande. This regulated area will
be in effect from 9 p.m. to 9:30 p.m.
daily from 17 May to 29 May 2000. An
area within a 300 yard radius around
the point of Isla Grande will be kept
clear for the duration of the fireworks
display. Vessel traffic movements
through the regulated area will be
coordinated by the Patrol Commander to
avoid conflict with the daily fireworks.

Regulated Area B covers all navigable
channels within San Juan Bay and their
adjacent piers from 7 a.m. until 12 noon
on Monday, May 29, 2000. No vessels
other than OPSAIL 2000 vessels, their
assisting tugs, and enforcement vessels,
may enter or navigate within the
boundaries of the Port of San Juan
unless specifically authorized by the
Coast Guard Captain of the Port, San
Juan, or his on-scene representative. The
operation of seaplanes, including
taxiing, landing, and taking off, is
prohibited without prior written
authorization from the Captain of the
Port. The Catano Ferry will continue to
operate on its established route during
this time. This regulated area is
necessary to ensure maritime safety and
protect the boating public and the
participating Tall Ships as the Tall
Ships form up in order during the
Outbound Parade of Sail.

Regulated Area C comprises the
Parade of Sail route. No vessel will be
permitted to transit the Bar Channel to
enter or depart San Juan Bay from 7 a.m.
to 6 p.m. on Monday, May 29, 2000
without the consent of the Captain of
the Port or his on-scene representative.
The Parade of Sail route will encompass
an area starting at the Northeast point of
Isla Las Cabras extending north to the
Three Nautical Mile line then east to a
point north of Boca de Congrejos then
south to the twenty fathom line just
north of Boca de Congrejos, then west to
the Northeast point of Isla Las Cabras.

A line of anchored official yachts will
mark the southern portion of this parade
of sail route. The safety of parade
participants and spectators will require
that spectator craft including jet skis
and sail boards be kept at a minimum

of 300 yards from parade vessels while
the vessels are in the parade route.

Regulated Area D comprises Bar
Channel, the entrance to San Juan
Harbor. No vessel will be permitted to
transit the Bar Channel to enter or
depart san Juan harbor from 7 a.m. to 6
p-m. on Monday, May 29, 2000, without
the consent of the Captain of the Port or
his on-scene representative.

Anchorage Regulations

These regulations also establish
temporary Anchorage Regulations for
participating OPSAIL 2000 vessels and
spectator craft. The Anchorage Grounds
are needed to provide viewing areas for
spectator vessels while maintaining a
clear parade route for the participating
OPSAIL vessels and to protect boaters
and spectator vessels. Rule 9 of the
International Navigation Rules will be
enforced. No vessel may anchor in any
channel or otherwise impede the
passage of a vessel, which can safely
navigate only within.a narrow channel
or fairway. The Catano Ferry will
continue to operate on its established
route at all times. Spectator vessels will
not anchor within 100 yards of the
Catano Ferry route. The Catano Ferry
route is defined by a line from the
Catano Ferry pier at Punta Catano to
pier two.

The following temporary anchorage
regulations will be enforced, in addition
to the existing anchorage regulations at
33 CFR 110.240, between 19 May and 29
May, 2000:

Anchorage “El Morro” (M)—Official
Vessel Anchorage—Anchorage Permit
Required. Temporary Anchorage M is a
triangular area bounded by a line
starting at 18—-28.0N, 066—07.5W then
southeast to 18-27.92N, 066—07.21w,
then south to 18-27.65N, 066—-07.15W,
then to the starting point.

Anchorage “Catano” (C)—Spectator
Anchorage—No Permit Required.
Temporary anchorage area.C is
rectangular area near Catano bounded
by a line starting at 18—27N, 066—07W,
then south to 18-26.7N, 066—07W, then
west to 18-26.7N, 066—07.55W, then
north to 18-27N, 066—07.55W, then east
to the starting point.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
We expect the economic impact of this
proposed rule to be so minimal that a

full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Although the Coast Guard anticipates
restricting traffic in San Juan Harbor on
Monday, May 29, 2000 during the
events, the effect of this regulation will
not be significant for the following
reasons: the limited duration that the
regulated areas will be in effect and the
extensive advance notifications that will
be made to the maritime community via
the Federal Register, the Local Notice to
Mariners, facsimile, the internet, marine
information broadcasts, maritime
association meetings, and San Juan area
newspapers, so mariners can adjust
their plans accordingly. Based upon the
Coast Guard’s experiences learned from
previous events of a similar magnitude,
these regulations have been narrowly
tailored to impose the least impact on
maritime interests yet provide the level
of safety deemed necessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), we must consider
whether this rule would have a
significant economic impact on a
substantial number of small entities.
“Small entities”” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
For the reasons discussed in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
portions of San Juan Harbor during May
29, 2000. These regulations would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. Before the
effective period, the Coast Guard would
make notifications to the public via
mailings, facsimiles, the Local Notice to
Mariners and use of the sponsors
Internet site. In addition, the sponsoring
organization, OPSAIL Inc., is planning
to publish information of the event in
local newspapers, pamphlets, and
television and radio broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
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participate in the rulemaking. If you are
a small entity and believe the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the Coast
Guard point of contact designated in the
FOR FURTHER INFORMATION CONTACT
section.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

Federalism

The Coast Guard has analyzed this
rule under Executive Order 13132 and
has determined that this rule does not
have implications for federalism under
that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

The Coast Guard has analyzed this
rule under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We considered the environmental
impact of this action and have
determined under figure 2—1, paragraph
34 (f and h), of Commandant Instruction

M16475.1C; that this rule is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination is available in the docket
where indicated under ADDRESSES. By
controlling vessel traffic during the
event, this rule is intended to minimize
environmental impacts from increased
vessel traffic during the parade of sail.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 110

Anchorage grounds.

In consideration of the foregoing, the
Coast Guard amends 33 CFR Parts 100,
and 110 as follows:

PART 100—[AMENDED]

1. The authority for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46,
and 33 CFR 100.35.

2. Temporary § 100.35T—07—-014 is
added as follows:

§100.35T-07-014; OPSAIL 2000, Port of
San Juan, Puerto Rico.

(a) Regulated Areas:

(1) Area A, fireworks exclusion area.

(i) Location. All waters within a 300
yard radius around the point of Isla
Grande in position 18-27.58N, 066—
06.33W.

(ii) Enforcement Period. Paragraph
(a)(1)(@) of this section is enforced from
9 p.m. to 9:30 p.m. daily from May 17,
2000 until May 29, 2000.

(2) Regulated Area B, San Juan
Harbor.

(i) Location. All waters within San
Juan Harbor.

(ii) Enforcement Period. Paragraph
(a)(2)() of this section is enforced from
7 a.m. May 29, 2000 until 12 noon on
May 29, 2000.

(3) Regulated Area C, parade area.

(i) Location. The Parade of Sail route
will encompass an area starting at the
Northeast point of Isla Las Cabras at 18—
28.5N, 066—08.4W; then north to the
Three Nautical Mile line at 18—-31.5N,
066—08.4W; then east to a point north of
Boca de Congrejos at 18—31.5N, 066—
00.0W, then south to the twenty fathom
line just north of Boca de Congrejos at
18-28.5N, 066—00.0W, then west to the
starting point. All coordinates reference
Datum NAD:83.

(ii) Enforcement Period. Paragraph
(a)(3)(i) of this section is enforced from
7 a.m. May 29, 2000 until 6 p.m. May
29, 2000.

(4) Regulated Area D, Bar Channel.

(i) Location. Bar Channel, San Juan
Harbor.

(ii) Paragraph (a)(4)(i) of this section
is enforced from 7 a.m. to 6 p.m. on May
29, 2000.

(b) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by Commander, Coast Guard
Greater Antilles Section.

(c) Special Local Regulations.

(1) Entry into the regulated areas
described in paragraph (a)(1), (a)(3) and
(a)(4) of this section during enforcement
periods is prohibited, unless otherwise
authorized by the Patrol Commander.

(2) Entry into and movement by
vessels already within the regulated area
described in paragraph (a)(2) of this
section will be prohibited from 7 a.m. to
12 p.m. on May 29, 2000, except for Tall
Ships departing for the Parade of Sail,
Law Enforcement Patrol vessels, and the
Puerto Rico Ports Authority ferries.

(d) Effective period. This section
becomes effective at 9 p.m. on May 17,
2000 and terminates at 6 p.m. on May
29, 2000.

PART 110—[AMENDED]

3. The authority for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, and 2071; 49 CFR 1.46, and
33 CFR 1.05-1(g).

4.In §110.240, from 9 p.m. on May
17, 2000 through 6 p.m. on May 29,
2000, temporary new paragraphs (a)(3)
and (a)(4) and (b)(3) and (b)(4) are added
to read as follows:

§110.240 San Juan Harbor, P.R.

(a) * *x %

(3) Temporary Anchorage (M). A
triangular area bounded by a line
starting at 18—28.0N, 066—07.5W then
southeast to 18—27.92N, 066—07.21w,
then south to 18-27.65N, 066—07.15W,
then to the starting point.

(4) Temporary Anchorage (C). is
rectangular area near Catano bounded
by a line starting at 18—-27N, 066—07W,
then south to 18-26.7N, 066—07W, then
west to 18—-26.7N, 066—07.55W, then
north to 18-27N, 066—07.55W, then east
to the starting point.

(b) * * *

(3)(i) Anchorage M is for Official
Vessels and an Anchorage Permit from
the Opsail 2000 organizers is required.

(ii) No vessel other than OPSAIL 2000
vessels and enforcement vessels may
anchor, loiter, or approach any OPSAIL
vessel when it is navigating or at anchor
in this area.
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(iii) Mariners are cautioned that
anchorage area M has not been subject
to any special survey or inspection and
that charts may not show all seabed
obstructions or the shallowest depths.
Vessels must display anchor lights, as
required by the navigation rules.

(4)(i) Anchorage C is a Spectator
Anchorage and no permit is required.

(ii) Mariners are cautioned that
anchorage area C has not been subject to
any special survey or inspection and
that charts may not show all seabed
obstructions or the shallowest depths.
Vessels must display anchor lights, as
required by the navigation rules.

Dated: May 8, 2000.
T.W. Allen,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 00-12274 Filed 5-12-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 100, 110, and 165
[CGD05-99-068]
RIN 2115-AA97, AA9S, AE46, AES4

OPSAIL 2000, Port of Hampton Roads,
VA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule; Notice of
Implementation.

SUMMARY: The Coast Guard is
establishing temporary regulations in
the Port of Hampton Roads, Virginia and
adjacent areas on the James and
Elizabeth Rivers for OPSAIL 2000
activities. This action is necessary to
provide for the safety of life on
navigable waters before, during, and
after OPSAIL 2000 events. This action
will restrict vessel traffic in portions of
Chesapeake Bay, Hampton Roads, and
the James and Elizabeth Rivers.

DATES: This rule is effective from June
15, 2000 through June 20, 2000, except
for the amendments to § 100.501 which
are effective from 9:15 p.m. to 10:15
p.m. on June 17, 2000, the amendments
to §110.168 which are effective from 7
a.m. June 15, 2000 until 8 p.m. June 16,
2000, and the amendments to § 165.501
which are effective from June 15, 2000
through June 16, 2000.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-99-068 and are available
for inspection or copying at Coast Guard
Marine Safety Office Hampton Roads,

200 Granby Street, Norfolk, Virginia
23510 between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander S. Moody or
Lieutenant K. Sniffen, Port Operations
Department, Coast Guard Marine Safety
Office Hampton Roads, (757) 441-6442.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On September 30, 1999, we published
an advanced notice of proposed
rulemaking; request for comments
(ANPRM) entitled OPSAIL 2000, Port of
Hampton Roads, VA in the Federal
Register (64 FR 52723). We received no
letters commenting on our anticipated
rulemaking. No public hearing was
requested and none was held.

On February 29, 2000, we published
a notice of proposed rulemaking
(NPRM) entitled OPSAIL 2000, Port of
Hampton Roads, VA in the Federal
Register (65 FR 10731). We received
three letters commenting on the
proposed rule. No public hearing was
requested and none was held.

Background and Purpose

OPSAIL 2000" Norfolk is sponsoring
OPSAIL 2000 in the Port of Hampton
Roads. Planned events in the Port of
Hampton Roads include: the arrival of
more than 200 Tall Ships and other
vessels at Lynnhaven Anchorage on
June 15 and 16, 2000; a Parade of Sail
of approximately 200 Tall Ships and
other vessels from that anchorage to
Town Point Park, downtown Norfolk,
on June 16, 2000; a firework display
adjacent to the Norfolk and Portsmouth
seawalls on June 17, 2000. This event
will substitute for the annual Harborfest,
normally held on the first Friday,
Saturday, and Sunday of June.

The Coast Guard anticipates 10,000
spectator craft for these events.
Operators should expect significant
vessel congestion along the parade route
and viewing areas for the fireworks
displays.

The purpose of these regulations is to
promote maritime safety and protect
participants and the boating public in
the Port of Hampton Roads immediately
prior to, during, and after the scheduled
events. The regulations will establish a
clear parade route for the participating
vessels, establish no wake zones along
the parade route and in certain
anchorage areas, modify existing
anchorage regulations for the benefit of
participants and spectators, and provide
a safety buffer around the planned
fireworks displays. The regulations will
impact the movement of all vessels

operating in the specified areas of the
Port.

It may be necessary for the Coast
Guard to establish safety or security
zones in addition to these regulations to
safeguard dignitaries and certain vessels
participating in the event. If the Coast
Guard deems it necessary to establish
such zones at a later date, the details of
those zones will be announced
separately via the Federal Register,
Local Notice to Mariners, Safety Voice
Broadcasts, and any other means
available.

All vessel operators and passengers
are reminded that vessels carrying
passengers for hire or that have been
chartered and are carrying passengers
may have to comply with certain
additional rules and regulations beyond
the safety equipment requirements for
all pleasure craft. When a vessel is not
being used exclusively for pleasure, but
rather is engaged in carrying passengers
for hire or has been chartered and is
carrying the requisite number of
passengers, the vessel operator must
possess an appropriate license and the
vessel may be subject to inspection. The
definition of the term “‘passenger for
hire” is found in 46 U.S.C. 2101(21a). In
general, it means any passenger who has
contributed any consideration
(monetary or otherwise) either directly
or indirectly for carriage onboard the
vessel. The definition of the term
“passenger” is found in 46 U.S.C.
2101(21). It varies depending on the
type of vessel, but generally means
individuals carried aboard vessels
except for certain specified individuals
engaged in the operation of the vessel or
the business of the owner/charterer. The
law provides for substantial penalties
for any violation of applicable license
and inspection requirements. If you
have any questions concerning the
application of the above law to your
particular case, you should contact the
Coast Guard at the address listed in
ADDRESSES for additional information.

Vessel operators are reminded they
must have sufficient facilities on board
their vessels to retain all garbage and
untreated sewage. Discharge of either
into any waters of the United States is
strictly forbidden. Violators may be
assessed civil penalties up to $25,000 or
face criminal prosecution.

Vessel operators are also reminded
that Norfolk Naval Base will be strictly
enforcing the existing restricted area
defined at 33 CFR 334.300 during all of
the OPSAIL 2000 events.

We recommend that vessel operators
visiting the Port of Hampton Roads for
this event obtain up to date editions of
the following charts of the area: Nos.
12222, 12245, 12253, and 12254 to
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avoid anchoring within a charted cable
or pipeline area.

With the arrival of OPSAIL 2000 and
spectator vessels in the Port of Hampton
Roads for this event, it will be necessary
to curtail normal port operations to
some extent. Interference will be kept to
the minimum considered necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
after the scheduled events.

Discussion of the Rule

The vessels involved in the Parade of
Sail are scheduled to enter Thimble
Shoal Channel at 7:30 a.m. on June 16,
2000. The lead vessel is scheduled to be
abreast of Old Point Comfort Light at
9:30 a.m. The parade route includes
Norfolk Harbor Entrance Reach, Norfolk
Harbor Reach, Craney Island Reach,
Lambert Bend, Port Norfolk Reach and
Town Point Reach. The larger OPSAIL
2000 vessels will be berthed in the
vicinity of the respective downtown
Norfolk and Portsmouth waterfronts as
they complete the parade route. The
smaller OPSAIL 2000 vessels will
proceed past Town Point Park to the
vicinity of the Norfolk Naval Shipyard
to avoid interfering with the docking of
the larger vessels. Once all the larger
vessels have been docked, the smaller
vessels will proceed to their assigned
berths.

The safety of parade participants and
spectators will require that spectator
craft be kept at a safe distance from the
parade route during these vessel
movements. The Coast Guard is closing
the parade route to all vessels not
involved in the Parade of Sail for the
duration of the Parade of Sail on June
16, 2000. The parade route has been
segmented in this rulemaking to
facilitate the earliest possible reopening
of the waterway once all OPSAIL 2000
vessels have cleared a particular
segment of the route, but portions of the
Elizabeth River will remain closed to all
traffic until all of the OPSAIL 2000
vessels are safely moored at their
assigned berths.

In addition to closing the parade
route, we are establishing Vessel Traffic
Control Points to control the flow of
spectator vessel traffic immediately
prior to and during the parade. Vessel
Traffic Control Points will be
established at: the Elizabeth River,
Western Branch along a line drawn
across the Elizabeth River, Western
Branch, at the West Norfolk Bridge; the
Elizabeth River, Eastern Branch along a
line drawn across the Elizabeth River,
Eastern Branch, at the Berkley Bridge;
the Elizabeth River, Southern Branch
along a line drawn across the Elizabeth
River, Southern Branch, at the Jordan

Bridge; the James River along a line
drawn across the James River at the
Monitor-Merrimac Bridge/Tunnel; at
OId Point Comfort along a line drawn
from Old Point Comfort Light (37°00'10"
N, 076°18'40" W) to Fort Wool Light
(36°59'20" N, 076°18'20" W); at Craney
Island along a line drawn from
Elizabeth River Channel Buoy 20 to a
point of land at 36°53'32" N, 076°20'19"
W; at Lamberts Point along a line drawn
from Elizabeth River Channel Lighted
Buoy 29 to a point of land at 36°52'20"
N, 076°19'32" W; at Hospital Point along
a line drawn from the Southeast corner
of Hospital Point (36°50'44" N,
076°18'14" W) to Elizabeth River
Channel Lighted Buoy 36; and at the
Portsmouth Seawall along a line drawn
due East across the Elizabeth River,
from the Northeast corner of the
Portsmouth Seawall (36°50'26" N,
076°17'45" W). The Captain of the Port
will restrict vessel traffic flow and
maintain safe ingress and egress to areas
adjacent to the parade route.

The Coast Guard is also temporarily
modifying the existing anchorage
regulations found at 33 CFR 110.168 to
accommodate OPSAIL 2000 and
spectator vessels. Vessels will not be
allowed to anchor in Anchorage E, or
Anchorage P without permission of the
Captain of the Port, and Berth K—-1 of
Anchorage K will be closed to all
vessels except large spectator vessels.

The regulations for the Regulated
Navigation Area defined in 33 CFR
165.501 will also be temporarily
modified for the OPSAIL 2000 event.
Non-commercial vessels, regardless of
length, will be allowed to anchor
outside the defined anchorage areas; the
draft limitation for vessels using
Thimble Shoal Channel will be waived
for OPSAIL 2000 vessels; and no wake
zones will be placed in effect in the
areas where OPSAIL 2000 vessels are
anchored prior to the start of the parade
and along the parade route.

In order to provide for the safety of
vessels transiting the area or observing
the firework display, the Coast Guard is
implementing the regulations found at
33 CFR 100.501 from 9:15 p.m. to 10:15
p-m. on June 17, 2000.

Discussion of Comments and Changes

We received three letters commenting
on the proposed rule. All three letters
were from locally based tour boat
operators. One letter, while referencing
the proposal and declaring the desire of
the author to participate in the
rulemaking process, merely contained a
request to anchor in a specific
anchorage. Such requests are allowed by
the existing anchorage regulations and

the proposed rule. No changes were
made based on this comment.

The remaining two letters offered the
same specific recommendation. In the
NPRM, a “High Capacity Passenger
Vessel” was defined as “any vessel
greater than 65' in length with a
passenger capacity of 150 persons or
greater.” Two letters requested that we
change that definition to “any vessel 60’
or greater in length with a passenger
capacity of 100 or greater”” in order for
their vessels to use the designated
anchorage. After considering the
comments, we decided that reducing the
size and passenger limits is a reasonable
accommodation to small business and
will still provide for the safety of
persons and vessels during the OPSAIL
2000 events. Therefore, we have
responded to the concerns raised in the
comments by replacing the term “High
Capacity Passenger Vessel” with the
term ‘‘Large Spectator Vessel” defined
as “‘any vessel 60’ or greater in length
carrying 50 or more passengers.”’

We have also dropped the anchorage
restrictions for Anchorage F and have
made Anchorage F a safety zone. In our
initial proposal we proposed closing
berths F-1 and F-2 of Anchorage F. An
additional portion of Anchorage F
would have been closed because it was
part of a safety zone established for the
route of the Parade of Sail. Since
publication of the NPRM we have
received additional information which
necessitates making all of Anchorage F
a safety zone. Some of the vessels
participating in the Parade of Sail will
veer off from the main parade and
proceed up the Hampton River. Making
Anchorage F a safety zone will provide
them with room to safely execute their
turning maneuvers and a clear path to
the Hampton River channel entrance.
Additionally, we have been notified of
the expected presence of high-ranking
dignitaries aboard the U.S.S. Nassau. As
stated in our NPRM, the presence of
certain vessels and dignitaries could
result in the creation of additional safety
or security zones. Closing Anchorage F
and allowing the U.S.S. Nassau to
anchor in that anchorage will provide
for the safety and security of that vessel
and the dignitaries onboard while at the
same time creating a safe turning and
maneuvering area and a clear path to the
Hampton River channel entrance for
those OPSAIL vessels following that
alternate route.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

The primary impact of these
regulations will be on vessels wishing to
transit the affected waterways during
the Parade of Sail. Although these
regulations prevent traffic from
transiting a portion of the Chesapeake
Bay and Elizabeth River during this
event, that restriction is limited to under
twelve hours in duration, affects only a
limited area that is totally contained
within an already established regulated
navigation area, and will be well
publicized to allow mariners to make
alternative plans for transiting the
affected area. In addition, we changed
the anchorage portion of this rule in
response to comments received in order
to avoid any negative economic effect
on the commentor’s businesses. Finally,
the magnitude of the event itself will
severely hamper or prevent transit of the
waterway, even absent these regulations
designed to ensure it is conducted in a
safe and orderly fashion.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to operate or anchor in
portions of Chesapeake Bay and the
Elizabeth River from 7 a.m. June 15,
2000 until 8 p.m. June 16, 2000. The
regulations will not have a significant
impact on a substantial number of small
entities for the following reasons: the
restrictions are limited in duration,
affect only limited areas that are totally
contained within an already established
regulated navigation area, and will be
well publicized to allow mariners to
make alternative plans for transiting the

affected areas. In addition, we modified
the anchorage portion of this rule to
accommodate the concerns raised by the
three small businesses that commented
on the rulemaking. Finally, the
magnitude of the event itself will
severely hamper or prevent transit of the
waterway, even absent these regulations
designed to ensure it is conducted in a
safe and orderly fashion.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. No requests for assistance in
understanding this rule were received,
but all three comments received were
from tour boat operators qualifying as
small businesses. Two of those small
businesses requested changes in the
proposed rule to facilitate the operation
of their small businesses and the small
businesses of other similarly situated
tour boat operators. We responded by
changing the rule to alleviate their
concerns.

Small businesses may send comments
on the actions of the Federal employees
who enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the

funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—1, paragraphs (34)(f, g,
and h), of Commandant Instruction
M16475.1C, this rule is categorically
excluded from further environmental
documentation. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES. By controlling vessel traffic
during these events, this rule is
intended to minimize environmental
impacts of increased vessel traffic
during the transits of event vessels and
fireworks displays.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 110
Anchorage grounds.
33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Parts 100, 110, and 165 as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:
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Authority: 33 U.S.C. 1233 through 1236; 49
CFR 1.46; 33 CFR 100.35.

2. Add temporary § 100.35T-05-068
to read as follows:

§100.35T-05-068 Special Local
Regulations; OPSAIL 2000, Port of Hampton
Roads, VA.

(a) Definitions. (1) Captain of the Port
means the Commanding Officer of the
Marine Safety Office Hampton Roads,
Norfolk, VA or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain
of the Port to act on his behalf.

(2) Large Spectator Vessel includes
any vessel 60’ or greater in length
carrying 50 or more passengers.

(3) OPSAIL 2000 Vessels includes all
vessels participating in Operation Sail
2000 under the auspices of the Marine
Event Permit submitted for the Port of
Hampton Roads and approved by
Commander, Fifth Coast Guard District.

(4) Parade of Sail is the inbound
procession of OPSAIL 2000 vessels as
they navigate designated routes in the
port of Hampton Roads on June 16,
2000.

(5) Spectator vessel includes any
vessel, commercial or recreational,
being used for pleasure or carrying
passengers, that is in the Port of
Hampton Roads to observe part or all of
the events attendant to OPSAIL 2000.

(6) Vessel Traffic Control Point is a
designated point which vessel traffic
may not proceed past in either inbound
or outbound direction without
permission of the Captain of the Port.

(b) Vessel traffic Control Points. The
following Vessel Traffic Control Points
are established (all coordinates use
datum NAD 1983):

(1) Elizabeth River, Western Branch
Along a line drawn across the Elizabeth
River, Western Branch, at the West
Norfolk Bridge.

(2) Elizabeth River, Eastern Branch
Along a line drawn across the Elizabeth
River, Eastern Branch, at the Berkley
Bridge.

(3) Elizabeth River, Southern Branch
Along a line drawn across the Elizabeth
River, Southern Branch, at the Jordan
Bridge.

(4) James River Along a line drawn
across the James River at the Monitor-
Merrimac Bridge/Tunnel.

(5) OId Point Comfort Along a line
drawn from Old Point Comfort Light
(37°00'10" N, 076°18'40" W) to Fort
Wool Light (36°59'20" N, 076°18'20" W).

(6) Craney Island Along a line drawn
from Elizabeth River Channel Buoy 20
to a point of land at 36°53'33" N,
076°22'32" W.

(7) Lamberts Point Along a line drawn
from Elizabeth River Channel Lighted

Buoy 29 to a point of land at 36°52'20"
N, 076°19'32" W.

(8) Hospital Point Along a line drawn
from the Southeast corner of Hospital
Point (36°50'44" N, 076°18'14" W) to
Elizabeth River Channel Lighted Buoy
36.

(9) Portsmouth Seawall Along a line
drawn due East across the Elizabeth
River, from the Northeast corner of the
Portsmouth Seawall (36°50'26" N,
076°17'45" W).

(c) Special Local Regulations. (1) No
vessel may proceed past a Vessel Traffic
Control Point unless authorized to do so
by the Captain of the Port.

(2) The Coast Guard vessels enforcing
this section can be contacted on VHF
Marine Band Radio, channels 13 and 16.
The Captain of the Port can be contacted
at telephone number (757) 484—8192.

(3) The Captain of the Port will notify
the public of changes in the status of
these Vessel Traffic Control Points by
Marine Safety Radio Broadcast on VHF
Marine Band Radio, Channel 22 (157.1
MHz).

(d) Effective date. This section is
applicable from 9 a.m. to 5 p.m. on June
16, 2000.

3. From 9:15 p.m. to 10:15 p.m., June
17, 2000, temporarily suspend
§100.501(c) and Table 1 of § 100.501
and temporarily add § 100.501(d) and
Table 1 of 100.501(d) to read as follows:

§100.501 Norfolk Harbor, Elizabeth River,
Norfolk, Virginia and Portsmouth Virginia.
* * * * *

(d) Effective period. This section is
effective from 9:15 p.m. to 10:15 p.m. on
June 17, 2000.

Table 1 of §100.501(d)

OPSAIL 2000, Port of Hampton Roads
Sponsor: OPSAIL 2000° Norfolk

PART 110—[AMENDED]

4. The authority citation for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, and 2071; 49 CFR 1.46 and
33 CFR 1.05-1(g).

5. From 7 a.m., June 15, 2000 until 8
p-m., June 16, 2000 temporarily suspend
§110.168 (f)(4), (f)(8), and (f)(9) and
temporarily add § 110.168 (f)(12)
through (f)(15) to read as follows:

§110.168 Hampton Roads, Virginia, and
adjacent waters
* * * * *

(f) * % %

(12) Definitions as used in paragraphs
(f)(13) through (15) of this section. (i)
Captain of the Port means the
Commanding Officer of the Marine
Safety Office Hampton Roads, Norfolk,

VA or any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port to
act on his behalf.

(ii) Large Spectator Vessel includes
any vessel 60’ or greater in length
carrying 50 or more passengers.

(iii) OPSAIL 2000 Vessels includes all
vessels participating in Operation Sail
2000 under the auspices of the Marine
Event Permit submitted for the Port of
Hampton Roads and approved by
Commander, Fifth Coast Guard District.

(iv) Parade of Sail is the inbound
procession of OPSAIL 2000 vessels as
they navigate designated routes in the
port of Hampton Roads on June 16,
2000.

(v) Spectator vessel includes any
vessel, commercial or recreational,
being used for pleasure or carrying
passengers, that is in the Port of
Hampton Roads to observe part or all of
the events attendant to OPSAIL 2000.

(vi) Vessel Traffic Control Point is a
designated point which vessel traffic
may not proceed past in either inbound
or outbound direction without
permission of the Captain of the Port

(13) Anchorage E. No vessel may
anchor in Anchorage E without
permission of the Captain of the Port.

(14) Anchorage K. (i) Berth K-1 of
Anchorage K is closed to all vessels
except as noted in paragraph (f)(14)(ii)
of this section.

(ii) Anchorage Berth K—1. Only large
spectator vessels may anchor in
Anchorage Berth K-1.

(15) Anchorage P. No vessel may
anchor in Anchorage P without
permission of the Captain of the Port.

PART 165—[AMENDED]

6. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, and 160.5;
49 CFR 1.46.

7. From June 15, 2000 through June
16, 2000, § 165.501 is temporarily
amended by adding new paragraph
(d)(1)(i)(C); adding a sentence at the end
of paragraph (d) (4); and adding
paragraph (d)(14) to read as follows:

§165.501 Chesapeake Bay entrance and
Hampton Roads, Va. and adjacent waters—
regulated navigation area.

* * * * *

( * *x %

(1) * *x %

(i) * % %

(C) Notwithstanding § 165.501(d)(1),
any non-commercial vessel, regardless
of length, may anchor outside of the
anchorages designated in § 110.168 of
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this chapter from 7 a.m. June 15, 2000
until 8 p.m. June 16, 2000.

* * * * *

(4)* * * The limitation in the first
sentence of this paragraph (d)(4) is
waived for OPSAIL 2000 vessels from 7

a.m. until 1 p.m. on June 16, 2000.
* * * * *

(14) No-Wake Zones for OPSAIL 2000.
(i) From 7 a.m. June 15, 2000 until 8
p-m. June 16, 2000, vessels shall operate
at the minimum speed required to
maintain steerage and shall avoid
creating a wake when operating in an
area bounded by the northwestern limit
of Anchorage A, thence along the
western border of Anchorage A to the
Virginia Beach shoreline, thence to the
southern terminus of Trestle A,
Chesapeake Bay Bridge Tunnel, thence
to the northern terminus of Trestle A,
Chesapeake Bay Bridge Tunnel, thence
to the beginning.

(ii) From 7 a.m. June 15, 2000 until 8
p-m. June 16, 2000, vessels shall operate
at the minimum speed required to
maintain steerage and shall avoid
creating a wake when operating in
Anchorage E.

(iii) Spectator vessels observing the
Parade of Sail shall operate at the
minimum speed required to maintain
steerage and shall avoid creating a wake
from 9 a.m. June 16, 2000 until 5 p.m.
June 16, 2000.

* * * * *

8. Add temporary § 165.T05-068 to
read as follows:

§165.T05-068 Safety Zone; OPSAIL 2000,
Port of Hampton Roads, VA.

(a) Location. The following areas are
Safety Zones (all coordinates use datum
NAD1983):

(1) Parade of Sail Route—First
Segment—Thimble Shoal Channel. All
waters bounded by a line connecting
Thimble Shoal Channel Lighted Bell
Buoy 1TS, thence to Thimble Shoal
Channel Lighted Gong Buoy 17, thence
to Thimble Shoal Channel Lighted Bell
Buoy 21, thence to Thimble Shoal
Channel Lighted Buoy 22, thence to
Thimble Shoal Channel Lighted Buoy
18, thence to Thimble Shoal Channel
Lighted Buoy 2, thence to the beginning.

(2) Parade of Sail Route-Second
Segment. All waters bounded by a line
connecting Thimble Shoal Channel
Lighted Bell Buoy 21, thence to
Elizabeth River Channel Lighted Buoy
1ER, thence to Elizabeth River Channel
Lighted Bell Buoy 3, thence to Elizabeth
River Channel Lighted Gong Buoy 5,
thence to Elizabeth River Channel
Lighted Buoy 7, thence to Elizabeth
River Channel Lighted Buoy 9, thence to
Elizabeth River Channel Lighted Buoy

11, thence to Elizabeth River Channel
Lighted Buoy 13, thence to Elizabeth
River Channel Lighted Buoy 15, thence
to Elizabeth River Channel Lighted
Buoy 17, thence to Elizabeth River
Channel Lighted Buoy 19, thence to
Elizabeth River Channel Lighted Buoy
21, thence to Elizabeth River Channel
Lighted Buoy 23, thence to Norfolk and
Western Coal Pier Light (36°52'48" N,
076° 19'54" W), thence to Elizabeth
River Channel Lighted Buoy 25, thence
to Elizabeth River Channel Lighted
Buoy 29, thence to Elizabeth River
Channel Buoy 31, thence to Elizabeth
River Channel Lighted Buoy 33, thence
to Elizabeth River Channel Lighted
Buoy 32, thence to Elizabeth River
Channel Lighted Buoy 30, thence to
Elizabeth River Obstruction Light
(36°52' 06" N, 076°20'00" W) thence to
Elizabeth River Channel Lighted Buoy
20, thence to Elizabeth River Channel
Lighted Buoy 18, thence to Elizabeth
River Channel Lighted Buoy 14, thence
to Elizabeth River Channel Lighted
Buoy 12, thence to Elizabeth River
Channel Lighted Bell Buoy 10, thence to
Elizabeth River Articulated Light 8,
thence to Newport News Channel
Lighted Buoy 2, thence to Old Point
Comfort Light (37°00'10" N, 076°18'40"
W), thence to Thimble Shoal Channel
Lighted Buoy 22, thence to the
beginning.

(3) Parade of Sail Route-Third
Segment. All waters bounded by a line
connecting Elizabeth River Channel
Lighted Buoy 33, thence to a point of
land Northwest of Fort Norfolk, marked
by a large pile of oyster shells at
(36°51'31" N, 076°18'37" W), thence
following the shoreline to the northern
terminus of the Berkley Bridge, thence
to the southern terminus of the Berkley
Bridge, thence following the shoreline
to the eastern terminus of the Jordan
Bridge, thence to the western terminus
of the Jordan Bridge, thence following
the shoreline to the Northeast corner of
the Portsmouth Seawall (36°50'26" N,
076°17'45" W), thence to Elizabeth
River Channel Lighted Buoy 36, thence
to Elizabeth River Channel Buoy 34,
thence to Elizabeth River Channel
Lighted Buoy 32, thence to the
beginning.

(4) Anchorage F. Anchorage F, as
defined in 33 CFR 110.168(a)(3)(i).

(b) Effective Dates.

(1) Paragraph (a)(1) is effective from
7:30 a.m. until 1 p.m. on June 16, 2000.

(2) Paragraph (a)(2) is effective from 9
a.m. until 3 p.m. on June 16, 2000.

(3) Paragraph (a)(3) is effective from 9
a.m. to 5 p.m. on June 16, 2000.

(4) Paragraph (a)(4) is effective from
7:30 a.m. until 5 p.m. on June 16, 2000.

(c) Definitions.

(1) Captain of the Port means the
Commanding Officer of the Marine
Safety Office Hampton Roads, Norfolk,
VA or any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port to
act on his behalf

(2) Large Spectator Vessel includes
any vessel 60’ or greater in length
carrying 50 or more passengers.

(3) OPSAIL 2000 Vessels includes all
vessels participating in Operation Sail
2000 under the auspices of the Marine
Event Permit submitted for the Port of
Hampton Roads and approved by
Commander, Fifth Coast Guard District.

(4) Parade of Sail is the inbound
procession of OPSAIL 2000 vessels as
they navigate designated routes in the
port of Hampton Roads on June 16,
2000.

(5) Spectator vessel includes any
vessel, commercial or recreational,
being used for pleasure or carrying
passengers, that is in the Port of
Hampton Roads to observe part or all of
the events attendant to OPSAIL 2000.

(6) Vessel Traffic Control Point is a
designated point which vessel traffic
may not proceed past in either inbound
or outbound direction without
permission of the Captain of the Port

(d) Regulations.

(1) All persons are required to comply
with the general regulations governing
safety zones in § 165.23.

(2) No person or vessel may enter or
navigate within these regulated areas
unless authorized to do so by the
Captain of the Port. Any person or
vessel authorized to enter the regulated
area must operate in strict conformance
with any directions given by the Captain
of the Port and leave the regulated area
immediately if the Captain of the Port so
orders.

(3) The Coast Guard vessels enforcing
these regulations can be contacted on
VHF Marine Band Radio, channels 13
and 16. The Captain of the Port can be
contacted at telephone number (757)
484-8192.

(4) The Captain of the Port will notify
the public of changes in the status of
this zone by Marine Safety Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHz).

Dated: May 8, 2000.
Thomas E. Bernard,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 00-12149 Filed 5-11-00; 4:55 pm]
BILLING CODE 4910-15-U
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 110 and 165
[CGD05-00-008]
RIN 2115-AA97, AA98

Tall Ships Delaware, Delaware River,
Wilmington, DE

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary regulations in
the Delaware River, Wilmington,
Delaware, for Tall Ships Delaware
activities. This action is necessary to
provide for the safety of life on
navigable waters before, during, and
after Tall Ships Delaware events. This
action will restrict vessel traffic in the
Delaware River between the mouth of
the Christina River and New Castle,
Delaware.

DATES: This rule is effective from 12
p.m. to 4 p.m. on June 23, 2000.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-00-008 and are available
for inspection or copying at Coast Guard
Marine Safety Office/Group
Philadelphia, One Washington Avenue,
Philadelphia, Pennsylvania 19147
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade K. Codel, Coast
Guard Marine Safety Office/Group
Philadelphia, (215) 271-4991.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 7, 2000, we published a
notice of proposed rulemaking (NPRM)
entitled Tall Ships Delaware, Delaware
River, Wilmington, DE in the Federal
Register (65 FR 18261). We received no
letters commenting on the proposed
rule. No public hearing was requested
and none was held.

Background and Purpose

The Diamond State Port Corporation
(Port of Wilmington) is sponsoring Tall
Ships Delaware activities in the
Delaware River, Wilmington, Delaware.
The planned event includes a Parade of
Sail from the confluence of the Christina
River and the Delaware River, down
river to New Castle, Delaware, and back
to the mouth of the Christina River on
June 23, 2000.

The Coast Guard anticipates a large
spectator fleet for this event. Operators

should expect significant vessel
congestion along the parade route.

The purpose of these regulations is to
promote maritime safety and protect
participants and the boating public
immediately prior to, during, and after
the scheduled event. The regulations
provide a safety buffer around the
participating vessels during the parade
of sail and modify existing anchorage
regulations for the benefit of
participants and spectators. The
regulations will affect the movement of
all vessels operating in the specified
areas of the Delaware River.

It may be necessary for the Coast
Guard to establish safety or security
zones in addition to these regulations to
safeguard dignitaries and certain vessels
participating in the event. If the Coast
Guard deems it necessary to establish
such zones at a later date, the details of
those zones will be announced
separately via the Federal Register,
Local Notice to Mariners, Safety Voice
Broadcasts, and any other means
available.

All vessel operators and passengers
are reminded that vessels carrying
passengers for hire or that have been
chartered and are carrying passengers
may have to comply with certain
additional rules and regulations beyond
the safety equipment requirements for
all pleasure craft. When a vessel is not
being used exclusively for pleasure, but
rather is engaged in carrying passengers
for hire or has been chartered and is
carrying the requisite number of
passengers, the vessel operator must
possess an appropriate license and the
vessel may be subject to inspection. The
definition of the term “passenger for
hire” is found in 46 U.S.C. 2101(21a). In
general, it means any passenger who has
contributed any consideration
(monetary or otherwise) either directly
or indirectly for carriage onboard the
vessel. The definition of the term
“passenger” is found in 46 U.S.C.
2101(21). It varies depending on the
type of vessel, but generally means
individuals carried aboard vessels
except for certain specified individuals
engaged in the operation of the vessel or
the business of the owner/charterer. The
law provides for substantial penalties
for any violation of applicable license
and inspection requirements. If you
have any questions concerning the
application of the above law to your
particular case, you should contact the
Coast Guard at the address listed in
ADDRESSES for additional information.

Vessel operators are reminded they
must have sufficient facilities on board
their vessels to retain all garbage and
untreated sewage. Discharge of either
into any waters of the United States is

strictly forbidden. Violators may be
assessed civil penalties up to $25,000 or
face criminal prosecution.

We recommend that vessel operators
visiting the Wilmington area for this
event obtain an up to date edition of
National Ocean Service Chart 12311 to
avoid anchoring within a charted cable
or pipeline area.

With the arrival of Tall Ships
Delaware and spectator vessels in the
Wilmington area for this event, it will be
necessary to curtail normal port
operations to some extent. Interference
will be kept to the minimum considered
necessary to ensure the safety of life on
the navigable waters immediately
before, during, and after the scheduled
events.

Discussion of the Rule

The Tall Ships Delaware vessels are
scheduled to arrive and moor at various
locations along the Christina River by
June 23, 2000. The lead vessel is
scheduled to begin the Parade of Sail at
12 p.m. on June 23, 2000, and will
follow a parade route of approximately
4 nautical miles on the Delaware River
from the mouth of the Christina River,
outbound to New Castle, Delaware,
sailing outside the western side of the
channel. The parade vessels will then
cross the federal navigation channel of
the Delaware River and return to the
eastern side of the channel adjacent to
the mouth of the Christina River sailing
outside the eastern side of the channel.
The parade vessels will then cross the
navigable channel and enter the
Christina River. After the parade, the
larger Tall Ships Delaware vessels will
moor at the Port of Wilmington on the
Christina River. The remainder of the
vessels will proceed up the Christina
River to various mooring locations.

The safety of parade participants and
spectators will require that spectator
craft be kept at a safe distance from the
parade route during these vessel
movements. The Coast Guard will be
using a moving safety zone around the
Parade of Sail to keep all vessels not
involved in the Parade of Sail a safe
distance from the Tall Ships Delaware
vessels. The Parade of Sail route is
outside the federal navigation channel
of the Delaware River, allowing the
channel to remain open, except when
the Parade of Sail is crossing the
navigable channel. However, the Coast
Guard expects that there will be
increased vessel congestion in the
vicinity of the federal navigation
channel.

The Coast Guard is temporarily
modifying the existing anchorage
regulations found in 33 CFR 110.157 to
accommodate Tall Ships Delaware
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vessels. A leg of the parade route runs
through General Anchorage 6
(Deepwater Point Anchorage).
Therefore, General Anchorage 6 will be
closed to all vessels except Tall Ships
Delaware vessels from 12 p.m. to 4 p.m.
on June 23, 2000. (A notice of proposed
rulemaking affecting 33 CFR 110.157
has been published in the Federal
Register at 65 FR 16361. Those
proposed temporary regulations affect
Anchorages 9-13 and would be
temporarily added at § 110.157(d).
Accordingly, this rule will be
temporarily added at §110.157(e).)

Discussion of Comments and Changes

We did not receive any comments on
the proposed rule. No changes were
made to the proposed rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

The primary impact of these
regulations will be on vessels wishing to
transit the affected waterways during
the Parade of Sail on June 23, 2000.
Although these regulations prevent
traffic from transiting portions of the
Delaware River during the event, that
restriction is limited in duration, affects
only a limited area, and will be well
publicized to allow mariners to make
alternative plans for transiting the
affected area. Moreover, the parade
route will be outside the federal
navigational channel allowing the
channel to remain open with the
exception of when the Parade of Sail
actually crosses the channel. This
should minimize the effect on non-
participant and spectator vessels
intending to transit the federal
navigation channel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently

owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to operate or anchor in
portions of the Delaware River in the
vicinity of Wilmington, Delaware. The
regulations will not have a significant
impact on a substantial number of small
entities for the following reasons: the
restrictions are limited in duration,
affect only limited areas, and will be
well publicized to allow mariners to
make alternative plans for transiting the
affected areas. Moreover, the parade
route will be outside the federal
navigational channel allowing the
channel to remain open with the
exception of when the Parade of Sail
actually crosses the channel.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
No requests for assistance in
understanding this rule were received.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

We have analyzed this rule under E.O.
13132 and have determined that this
rule does not have implications for
federalism under that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that

require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—1, paragraphs (34)(g), of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
A “GCategorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES. By controlling vessel traffic
during these events, this rule is
intended to minimize environmental
impacts of increased vessel traffic
during the transits of event vessels.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 110, and 165 as follows:

PART 110—[AMENDED]

1. The authority citation for Part 110
continues to read as follows:
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Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 49 CFR 1.46 and 33
CFR 1.05-1(g).

2. From 12 p.m. until 4 p.m. on June
23, 2000 temporarily add § 110.157(e) to
read as follows:

§110.157 Delaware Bay and River.

* * * * *

(e) Not withstanding the above, the
following temporary regulations will be
in effect from 12 p.m. through 4 p.m. on
June 23, 2000 for Tall Ships Delaware:
Anchorage 6 will be closed to all vessels
except Tall Ships Delaware vessels.
“Tall Ships Delaware vessels” includes
all vessels participating in Tall Ships
Delaware under the auspices of the
Marine Event Permit submitted for the
Port of Wilmington, Delaware, and
approved by the Commander, Fifth
Coast Guard District.

PART 165—[AMENDED]

3. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 33 CFR 1.05-1(g), 6.04—1, 6.04—
6, and 160.5; 49 CFR 1.46. Section 165.100
is also issued under authority of Sec. 311,
Pub. L. 105-383.

4. Add temporary § 165.T05—008 to
read as follows:

§165.T05-008 Safety Zone; Tall Ships
Delaware, Delaware River, Wilmington, DE.

(a) Definitions:

(1) Captain of the Port means the
Commanding Officer of the Coast Guard
Marine Safety Office/Group
Philadelphia or any Coast Guard
commissioned, warrant, or petty officer
who has been authorized by the Captain
of the Port to act on his behalf.

(2) Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commanding Officer,
Coast Guard Marine Safety Office/Group
Philadelphia.

(3) Tall Ships Delaware Vessels
includes all vessels participating in the
Tall Ships Delaware under the auspices
of the Marine Event Permit submitted
for the Port of Wilmington, Delaware,
and approved by Commander, Fifth
Coast Guard District.

(b) Location. The following area is a
moving safety zone: All waters from 500
yards forward of the lead Tall Ships
Delaware vessel to 100 yards aft of the
last Tall Ships Delaware vessel, and
extending 50 yards outboard of each
Tall Ships Delaware vessel participating
in the Parade of Sail. This safety zone
will move with the Parade of Sail as it

transits the Delaware River from the
mouth of the Christina River outbound
to New Castle, Delaware, returns to the
mouth of the Christina River, and as
each Tall Ships Delaware vessel moors
in Wilmington, Delaware.

(c) Regulations.

(1) All persons are required to comply
with the general regulations governing
safety zones in § 165.23 of this part.

(2) No person or vessel may enter or
navigate within this safety zone unless
authorized to do so by the Coast Guard
Patrol Commander. Any person or
vessel authorized to enter the safety
zone must operate in strict conformance
with any directions given by the Coast
Guard Patrol Commander and leave the
safety zone immediately if the Coast
Guard Patrol Commander so orders.

(3) The Coast Guard vessels enforcing
this section can be contacted on VHF
Marine Band Radio, channels 13 and 16.
The Captain of the Port can be contacted
at telephone number (215) 271-4940.

(4) The Coast Guard Patrol
Commander will notify the public of
changes in the status of this safety zone
by Marine Safety Radio Broadcast on
VHF-FM marine band radio, channel 22
(157.1 MHZ).

(d) Effective dates: These regulations
are effective from 12 p.m. to 4 p.m. on
June 23, 2000.

Dated: May 9, 2000.
Thomas E. Bernard,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 00-12283 Filed 5—-15-00; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 240-0237a; FRL-6602-2]

Approval and Promulgation of
Implementation Plans; Revisions to the
California State Implementation Plan,
Monterey Bay Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) portion of
the California State Implementation
Plan (SIP). Under authority of the Clean
Air Act as amended in 1990 (CAA or the
Act), we are approving a local rule that

concerns definitions and rescinding one
rule that addresses standard conditions.

DATES: This rule is effective on July 17,
2000 without further notice, unless EPA
receives adverse comments by June 15,
2000. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this rule will not take effect.

ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted rule revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted rule revisions at the
following locations:

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L”’ Street,
Sacramento, CA 95812.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, Rulemaking Office
(AIR—4), U.S. Environmental Protection
Agency, Region IX, (415) 744-1189.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 < ’

us
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1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).
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TABLE 1.—SUBMITTED RULES

Local agency Rule No. Rule title Adopted Submitted
MBUAPCD .............. 101 | DEfINILIONS ...eeeiiieeie ittt sttt e ettt e et e e st e e e st e e e snteeeeanneeeanes 36508 36578
MBUAPCD .............. 102 | Standard Conditions (RESCISSION) ....cc.ueeiiieiiieriiiiiienie et 36508 36578

On March 7, 2000, these rule
submittals were found to meet the
completeness criteria in 40 CFR Part 51
Appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of These
Rules?

There are previous versions of Rules
101 and 102 in the SIP. We approved a
version of Rules 101 and 102 into the
SIP on February 6, 1998 and July 13,
1987, respectively. The MBUAPCD
adopted revisions to the SIP-approved
version of Rules 101 and 102 on
December 15, 1999 and CARB submitted
them to us on February 23, 2000.

C. What Is the Purpose of the Submitted
Revisions?

Rule 101 revises Section 2.10 to add
methyl acetate as an exempt compound
to be consistent with the federal
definition of volatile organic
compounds and to correct the scientific
names for HFC-245ca, HFG-245eb, and
HFC-245fa.

Rule 102 is being rescinded because it
is included in Rule 101 as Section 2.29.

II. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Rules?

These rules describe administrative
provisions and definitions that support

emission controls found in other local
agency requirements. In combination
with the other requirements, these rules
must be enforceable (see section 110(a)
of the Act) and must not relax existing
requirements (see sections 110(1) and
193). EPA policy that we used to define
specific enforceability requirements
includes, “Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations; Clarification to Appendix D
of November 24, 1987 Federal Register
document,” (Blue Book), notice of
availability published in the May 25,
1988 Federal Register.

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability and SIP
relaxations. The TSD has more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rule revisions because we
believe they fulfill all relevant
requirements. We do not think anyone
will object to this, so we are finalizing
the approval without proposing it in
advance. However, in the Proposed
Rules section of this Federal Register,

we are simultaneously proposing
approval of the same submitted rule
revisions. If we receive adverse
comments by June 15, 2000, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on July 17, 2000.
This will incorporate these rules into
the federally enforceable SIP.

III. Background Information
Why Were These Rules Submitted?

Section 110(a) of the CAA requires
states to submit regulations that control
volatile organic compounds, oxides of
nitrogen, particulate matter, and other
air pollutants which harm human health
and the environment. These rules were
developed as part of the local agency’s
program to control these pollutants.
Table 2 lists some of the national
milestones leading to the submittal of
these rules.

TABLE 2.—OZONE NONATTAINMENT MILESTONES

Date

Event

March 3, 1978

May 26, 1988

November 15, 1990 ............
7671q.

EPA promulgated a list of ozone nonattainment areas under the Clean Air Act as amended in 1977. 43 FR 8964;
40 CFR 81.305.

EPA notified Governors that parts of their SIPs were inadequate to attain and maintain the ozone standard and re-
quested that they correct the deficiencies (EPA’s SIP-Call). See section 110(a)(2)(H) of the pre-amended Act.

Clean Air Act Amendments of 1990 were enacted. Pub. L. 101-549, 104 Stat. 2399, codified at 42 U.S.C. 7401

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),

applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective

and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

C. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
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communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, Executive Order 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

D. Executive Order 13132

Executive Order 13121, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State

law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255—66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100

million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.
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I Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 17, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: April 18, 2000.

Felicia Marcus,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(275) and (c)(276)
to read as follows:

§52.220 Identification of plan.
* * * * *
(C) * % %

(275) Reserved.

(276) New and amended regulations
for the following APCDs were submitted
on February 23, 2000, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Monterey Bay Unified Air
Pollution Control District.

(1) Rules 101 and 102, adopted on
December 15, 1999.
* * * * *
[FR Doc. 00-11998 Filed 5-15-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-6606-5]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste Final Exclusion

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA (also, “the Agency”
or “we” in this preamble) is granting a
petition submitted by General Motors
Corporation, Lansing Car Assembly—
Body Plant (GM) in Lansing, Michigan,
to exclude (or “delist”) certain solid
wastes generated by its wastewater
treatment plant (WWTP) from the lists
of hazardous wastes contained in
subpart D of part 261.

After careful analysis, the EPA has
concluded that the petitioned waste is
not hazardous waste when disposed of
in a Subtitle D landfill. This exclusion
applies to wastewater treatment sludge
generated at GM’s Lansing, Michigan
facility. Accordingly, this final rule
excludes the petitioned waste from the
requirements of hazardous waste
regulations under the Resource
Conservation and Recovery Act (RCRA)
when disposed of in a Subtitle D landfill
but imposes testing conditions to ensure
that future-generated wastes remain
qualified for delisting.

EFFECTIVE DATE: This rule is effective on
May 16, 2000.

ADDRESSES: The RCRA regulatory
docket for this proposed rule is located
at the U.S. EPA Region 5, 77 W. Jackson
Blvd., Chicago, IL 60604, and is
available for viewing from 8:00 a.m. to
4:00 p.m., Monday through Friday,
excluding Federal holidays. Call Peter
Ramanauskas at (312) 886—7890 for
appointments. The public may copy
material from the regulatory docket at
$0.15 per page.

FOR FURTHER INFORMATION CONTACT: For
technical information concerning this
document, contact Peter Ramanauskas
at the address above or at (312) 886—
7890.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Background
A. What Is a Delisting Petition?
B. What Regulations Allow a Waste To Be
Delisted?
II. GM’s Petition to Delist Wastewater
Treatment Sludge

A. What Waste Did GM Petition EPA to
Delist?
B. What Information Must the Generator
Supply?
C. What Information Did GM Submit to
Support This Petition?
III. EPA’s Evaluation and Final Rule
A. What Decision Is EPA Finalizing and
Why?
B. What Are the Terms of This Exclusion?
C. When Is the Delisting Effective?
D. How Does This Action Affect the States?
IV. Public Comments Received on the
Proposed Exclusion
A. Who Submitted Comments on the
Proposed Rule?
B. Comments and Responses From EPA
V. Regulatory Impact
VI. Congressional Review Act
VII. Executive Order 12875

I. Background
A. What Is a Delisting Petition?

A delisting petition is a request from
a generator to exclude waste from the
list of hazardous wastes under RCRA
regulations. In a delisting petition, the
petitioner must show that waste
generated at a particular facility does
not meet any of the criteria for which
EPA listed the waste as set forth in 40
Code of Federal Regulations (CFR)
§261.11 and the background document
for the waste. In addition, a petitioner
must demonstrate that the waste does
not exhibit any of the hazardous waste
characteristics (that is, ignitability,
reactivity, corrosivity, and toxicity) and
must present sufficient information for
us to decide whether factors other than
those for which the waste was listed
warrant retaining it as a hazardous
waste.

Generators remain obligated under
RCRA to confirm that their waste
remains nonhazardous based on the
hazardous waste characteristics even if
EPA has “delisted” the wastes.

B. What Regulations Allow a Waste To
Be Delisted?

Under 40 CFR 260.20 and 260.22,
facilities may petition the EPA to
remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
in §§261.31 and 261.32. Specifically,
§260.20 allows any person to petition
the Administrator to modify or revoke
any provision of parts 260 through 266,
268, and 273 of Title 40 of the Code of
Federal Regulations. Section 260.22
provides generators the opportunity to
petition the Administrator to exclude a
waste on a ‘“‘generator specific” basis
from the hazardous waste lists.
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II. GM’s Petition to Delist Wastewater
Treatment Sludge

A. What Waste Did GM Petition EPA to
Delist?

In November 1998, GM petitioned
EPA to exclude an annual volume of
1,250 cubic yards of F019 wastewater
treatment sludges from the chemical
conversion coating of aluminum
generated at its Lansing Car Assembly—
Body Plant located in Lansing, Michigan
from the list of hazardous wastes
contained in 40 CFR 261.31.

B. What Information Must the Generator
Supply?

Petitioners must provide sufficient
information to allow the EPA to
determine that the waste does not meet
any of the criteria for which it was listed
as a hazardous waste. In addition, where
there is a reasonable basis to believe that
factors other than those for which the
waste was listed (including additional
constituents) could cause the waste to
be hazardous, the Administrator must
determine that such factors do not
warrant retaining the waste as
hazardous.

C. What Information Did GM Submit to
Support This Petition?

To support its petition, GM submitted
(1) Descriptions and schematic diagrams
of its manufacturing and wastewater
treatment processes; (2) results of
analyses for the characteristics of
ignitability, corrosivity, and reactivity;
(3) total constituent analyses and
Extraction Procedure for Oily Wastes
(OWEP, SW-846 Method 1330A)
analyses for the eight toxicity
characteristic metals listed in 40 CFR
261.24, plus antimony, beryllium,
cobalt, copper, hexavalent chromium,
nickel, tin, thallium, vanadium, and
zinc; (4) total constituent and Toxicity
Characteristic Leaching Procedure
(TCLP), SW—846 Method 1311 analyses
for 56 volatile and 117 semi-volatile
organic compounds and formaldehyde;
(5) total constituent and TCLP analyses
for sulfide, cyanide, and fluoride; (6)
total constituent and TCLP analyses for
organochlorine pesticides and
chlorinated herbicides; and (7) analysis
for oil and grease, and percent solids.

II1. EPA’s Evaluation and Final Rule

A. What Decision Is EPA Finalizing and
Why?

Today the EPA is finalizing an
exclusion to GM for its wastewater
treatment plant sludge generated at the
GM facility in Lansing, Michigan. GM
petitioned EPA to exclude, or delist, the
wastewater treatment sludge because
GM believes that the petitioned waste

does not meet the RCRA criteria for
which it was listed and that there are no
additional constituents or factors which
could cause the waste to be hazardous.
Review of this petition included
consideration of the original listing
criteria, as well as the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
See § 222 of HSWA, 42 United States
Code (U.S.C.) 6921(f), and 40 CFR
260.22 (d)(2)—-(4). On October 13, 1999,
EPA proposed to exclude or delist GM’s
wastewater treatment sludge from the
list of hazardous wastes in 40 CFR
261.31 and accepted public comment on
the proposed rule (64 FR 55443). EPA
considered all comments received, and
for reasons stated in both the proposal
and this document, we believe that
GM'’s waste should be excluded from
hazardous waste control.

C. What Are the Terms of This
Exclusion?

GM must dispose of the waste in a
Subtitle D landfill which is permitted,
licensed, or registered by a state to
manage industrial waste. GM must
verify on an annual basis that the
concentrations of the constituents of
concern do not exceed the allowable
levels set forth in this exclusion. This
exclusion applies to a maximum annual
volume of 1,250 cubic yards of waste
water treatment sludge and is effective
only if all conditions contained in
today’s rule are satisfied.

D. When Is the Delisting Effective?

This rule is effective May 16, 2000.
The Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. This rule reduces rather
than increases the existing requirements
and, therefore, is effective immediately
upon publication under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

E. How Does This Action Affect the
States?

Because EPA is issuing today’s
exclusion under the federal RCRA
delisting program, only states subject to
federal RCRA delisting provisions
would be affected. This exclusion may
not be effective in states having a dual
system that includes federal RCRA
requirements and their own
requirements, or in states which have
received our authorization to make their
own delisting decisions.

EPA allows states to impose their own
non-RCRA regulatory requirements that

are more stringent than EPA’s, under
section 3009 of RCRA. These more
stringent requirements may include a
provision that prohibits a federally
issued exclusion from taking effect in
the state. Because a dual system (that is,
both federal (RCRA) and state (non-
RCRA) programs) may regulate a
petitioner’s waste, we urge petitioners to
contact the state regulatory authority to
establish the status of their wastes under
the state law.

EPA has also authorized some states
to administer a delisting program in
place of the federal program, that is, to
make state delisting decisions.
Therefore, this exclusion does not apply
in those authorized states. If GM
transports the petitioned waste to or
manages the waste in any state with
delisting authorization, GM must obtain
a delisting from that state before it can
manage the waste as nonhazardous in
the state.

IV. Public Comments Received on the
Proposed Exclusion

A. Who Submitted Comments on the
Proposed Rule?

The EPA received public comments
on the proposed notice published on
October 13, 1999 from General Motors
Corporation, Ford Motor Company,
DaimlerChrysler Corporation, The
American Zinc Association, Mr. John S.
Olczak, Michigan Department of
Environmental Quality, Alcoa Inc.,
Michigan Manufacturers Association,
Reynolds Metals Company, Alcan
Aluminum Corporation, The Aluminum
Association, and Heritage
Environmental Services, LLC.

B. Comments and Responses From EPA

Comment: Land Disposal Restrictions
(LDRs) are not applicable to waste
which is not hazardous.

Response: LDRs will not apply to
GM’s petitioned waste because the
waste meets the delisting levels at the
point of generation. However, the
Agency believes that in some
circumstances wastes which meet
exemption levels may also have to meet
LDR requirements. The Proposed
Hazardous Waste Identification Rule
(HWIR) in the November 19, 1999
Federal Register states that “Wastes that
have met the HWIR exemption levels
after the point of generation, however,
would still be subject to LDRs even after
they become exempt from the definition
of hazardous, because LDRs apply to
wastes that are hazardous or have ever
been hazardous.”

Comment: LDRs for nickel and lead
should not apply to the petitioned waste
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because LDRs do not apply to these
constituents in FO19 waste.

Response: In the proposed rule, the
agency interpreted the requirement to
consider all factors which could cause
the waste to be hazardous to include
consideration of LDRs for all hazardous
constituents. However, since the
universal treatment standards for nickel
and lead are based on technology rather
than on risk, there is no risk basis for
applying them to this waste. These
LDRs will not apply to GM’s petitioned
waste.

Comment: The frequency of
verification testing is unnecessarily
burdensome.

Response: The levels set forth in
condition 1 of this rule must be verified
on an annual basis. The monthly
verification of the treatment standards
in the proposed rule has been
eliminated in today’s final rule. The
agency believes that verification on an
annual basis is appropriate.

Comment: Verification testing for the
pesticides Beta-BHC and DDT is
inappropriate. These constituents were
reported in only the extract from one
sample and the data were rejected due
to laboratory contamination. These
chemicals are not used at this facility
and were not detected in any total
analysis.

Response: The constituents in
question are pesticides which are not
likely to be in the facility’s waste. The
Agency accepts the facility’s statement
that these substances are not used at the
facility and the single TCLP analysis
which indicates their presence should
be rejected on the basis of laboratory
contamination.

Comment: Verification testing should
be limited to Appendix IX metals &
other constituents that were present in
the TCLP extract at greater than Y100 of
the delisting level. Testing for
constituents which do not exceed %100th
of the delisting level is unnecessary and
overly burdensome.

Response: The Agency believes that
continued testing for all constituents in
condition 1 is appropriate.

Comment: The test for reactivity (if
one becomes available) should be
required only when there is a process
change that could cause the waste to be
reactive.

Response: Delisting policy requires
demonstration that the wastes are not
characteristic. The analysis for total
cyanide in Table 1 of the proposed rule
demonstrates that the waste will not be
reactive for hydrogen cyanide. However,
the concentration of sulfide in this
waste is substantially greater and could
cause the waste to be reactive.

Condition 1(c) has been modified to
specify reactivity for sulfide.

Comment: Zinc is not included in the
list of hazardous constituents in
Appendix VIII to 40 CFR Part 261 and
is not included in the definition of
“underlying hazardous constituent” in
§268.2(i). Commenter requested that
zinc be eliminated as a hazardous
constituent in GM’s waste.

Response: Zinc is not referred to as a
hazardous constituent in this rule, but it
is a constituent of concern and it can
reasonably be expected to be present at
the point of generation. Table 3 of the
proposed rule, which includes zinc, sets
forth allowable concentration levels for
constituents of concern.

Comment: Chromium VI is one of the
constituents that caused the F019 waste
to be listed and it is not clear that
chromium VI concerns have been
addressed.

Response: The allowable level for
chromium is presented as total
chromium but the allowable level for
total chromium was calculated based on
the conservative assumption that all
chromium in the waste is chromium VI

Comment: In Condition 5(a) and (c),
10 days is not sufficient time to review
the data and prepare an adequate
response.

Response: The Agency agrees that
more time may be necessary to initially
validate the data, but believes the
allotted time in Condition 5(c) for a
preliminary response is adequate. In the
final rule, the last two lines in
Condition 5(a) have been changed to
read “* * * then GM must notify the
Regional Administrator in writing
within 10 days and must report the data
within 45 days of first possessing or
being made aware of that data.”
Condition 5(c) is unchanged.

Comment: GM will be using high
performance liquid chromatography
(HPLC) method for future analysis of
formaldehyde.

Response: We agree that HPLC is an
appropriate method for this constituent.

Comment: The conditions would set a
new and unjustified precedent for all
generators considering delisting.

Response: The conditions in this
delisting are limited to a specific waste
at a specific facility. This rule does not
set standards for other generators.

Comment: Application of different
testing protocols or inconsistency by the
USEPA between petitioners introduces
uncertainty to the exclusion process and
may pose a barrier to interstate
commerce.

Response: The conditions in this
delisting are limited to a specific waste
at a specific facility. The delisting
process excludes waste on a ‘“‘generator

specific” basis. Due to the variety of
waste types that may be the subject of

a delisting petition, there will always be
the potential that different testing
protocols will be utilized to adequately
characterize the petitioned waste.

Comment: Commenter supports EPA’s
consistent application of the published
TCLP procedure to guide waste
management decisions along with the
published guidance used to exclude
petitioned hazardous waste from
regulation.

Response: As wastes and disposal
environments may vary, the factors
influencing the leachability of wastes
will also vary. For a more complete
assessment of leachability, it may be
necessary to supplement the TCLP with
a modified TCLP as discussed in the
most recent version of the Region 6
Guidance Manual for the Petitioner. The
Region 6 guidance manual is endorsed
and recommended by Region 5.

Comment: The requirement to
compile an annual report and submit
the data to the EPA is an additional
burden on the regulated community as
the facility is already required to
maintain the data for a period of five
years.

Response: Condition 4 of the
proposed rule requires that the data be
compiled, summarized and maintained
on site. Only a summary of the data is
to be submitted to the EPA. Today’s rule
does not require the preparation of an
annual report to the EPA.

V. Regulatory Impact

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a rule of general applicability and
therefore is not a “‘regulatory action”
subject to review by the Office of
Management and Budget. Because this
action is a rule of particular
applicability relating to a facility, it is
not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202, 204, and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4). Because the rule will
affect only one facility, it will not
significantly or uniquely affect small
governments, as specified in section 203
of UMRA, or communities of tribal
governments, as specified in Executive
Order 13084 (63 FR 27655, May 10,
1998). For the same reason, this rule
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This rule
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also is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997),
because it is not economically
significant.

This rule does not involve technical
standards; thus, the requirements of
section 12(c) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. As
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996),
in issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

VI. Congressional Review Act

The Congressional Review Act (5
U.S.C. 801 et seq.) as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, the
Comptroller General of the United
States prior to publication of the final
rule in the Federal Register. This rule
is not a “major rule” as defined by 5
U.S.C. 804(2). This rule will become
effective on the date of publication in
the Federal Register.

VII. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local, or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing

significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

List of Subjects in 40 CFR Part 261

Hazardous waste, Recycling,
Reporting and recordkeeping
requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: May 3, 2000.
Robert Springer,
Director, Waste, Pesticides and Toxics
Division.

For the reasons set out in the

preamble, 40 CFR part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for Part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In Table 1 of Appendix IX of Part
261 add the following waste stream in
alphabetical order by facility to read as
follows:

Appendix IX to Part 261—Wastes
Excluded Under §§ 260.20 and 260.22.

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

* *

General Motors Corporation.
Lansing Car Assembly—
Body Plant.

Lansing, Michigan

* * *

* *

Wastewater treatment plant (WWTP) sludge from the chemical conversion coating

(phosphate coating) of aluminum (EPA Hazardous Waste No. FO19) generated at a
maximum annual rate of 1,250 cubic yards per year and disposed of in a Subtitle D

landfill, after May 16, 2000.
1. Delisting Levels:

(A) The constituent concentrations measured in the TCLP extract may not exceed the
following levels (mg/L): Antimony—0.576; Arsenic—4.8; Barium—100; Beryllium—
0.384; Cadmium—0.48; Chromium (total)—5; Cobalt—201.6; Copper—124.8;
Lead—1.44; Mercury—0.192; Nickel—67.2; Selenium—1; Silver—5; Thallium—
0.192; Tin—2016; Vanadium—28.8; Zinc—960; Cyanide—19.2; Fluoride—384; Ac-
etone—336; m,p—Cresol—19.2; 1,1—Dichloroethane—0.0864; Ethylbenzene—
67.2; Formaldehyde—672; Phenol—1920; Toluene—96; 1,1,1—Trichloroethane—

19.2; Xylene—960.

(B) The total concentration of formaldehyde in the waste may not exceed 2100 mg/

kg.

(C) Analysis for determining reactivity from sulfide must be added to verification test-
ing when an EPA-approved method becomes available.

2. Verification Testing: GM must implement an annual testing program to demonstrate

that the constituent concentrations measured in the TCLP extract (or OWEP, where

appropriate) of the waste do not exceed the delisting levels established in Condition
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TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address

Waste description

3. Changes in Operating Conditions: If GM significantly changes the manufacturing or
treatment process or the chemicals used in the manufacturing or treatment process,
GM must notify the EPA of the changes in writing. GM must handle wastes gen-
erated after the process change as hazardous until GM has demonstrated that the
wastes meet the delisting levels set forth in Condition (1), that no new hazardous
constituents listed in Appendix VIII of Part 261 have been introduced, and GM has
received written approval from EPA.

4. Data Submittals: GM must submit the data obtained through annual verification test-
ing or as required by other conditions of this rule to U.S. EPA Region 5, 77 W. Jack-
son Blvd. (DW-8J), Chicago, IL 60604, within 60 days of sampling. GM must com-
pile, summarize, and maintain on site for a minimum of five years records of oper-
ating conditions and analytical data. GM must make these records available for in-
spection. All data must be accompanied by a signed copy of the certification state-
ment in 40 CFR 260.22(i)(12).

5. Reopener Language—(a) If, anytime after disposal of the delisted waste, GM pos-
sesses or is otherwise made aware of any environmental data (including but not lim-
ited to leachate data or groundwater monitoring data) or any other data relevant to
the delisted waste indicating that any constituent identified in Condition (1) is at a
level in the leachate higher than the delisting level established in Condition (1), or is
at a level in the ground water or soil higher than the level predicted by the CML
model, then GM must notify the Regional Administrator in writing within 10 days and
must report the data within 45 days of first possessing or being made aware of that
data.

(b) Based on the information described in paragraph (a) and any other information re-
ceived from any source, the Regional Administrator will make a preliminary deter-
mination as to whether the reported information requires Agency action to protect
human health or the environment. Further action may include suspending, or revoking
the exclusion, or other appropriate response necessary to protect human health and
the environment.

(c) If the Regional Administrator determines that the reported information does require
Agency action, the Regional Administrator will notify GM in writing of the actions the
Regional Administrator believes are necessary to protect human health and the envi-
ronment. The notice shall include a statement of the proposed action and a statement
providing GM with an opportunity to present information as to why the proposed
Agency action is not necessary or to suggest an alternative action. GM shall have 10
days from the date of the Regional Administrator’s notice to present the information.

(d) If after 10 days GM presents no further information, the Regional Administrator will
issue a final written determination describing the Agency actions that are necessary
to protect human health or the environment. Any required action described in the Re-
gional Administrator's determination shall become effective immediately, unless the
Regional Administrator provides otherwise.

* * * *

[FR Doc. 00-12306 Filed 5—-15-00; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 00-865; MM Docket No. 97-106, RM—
9044, RM-9741]

Radio Broadcasting Services;
Cheyenne, Wyoming and Gering,
Nebraska.

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Allocations Branch at the
request of petitioner, TSB II, Inc. allots
Channel 280C2 at Cheyenne as that
community’s 12th local aural service,
substitutes Channel 239C3 for Channel

280C1 at Gering, Nebraska and modifies
Station’s KOLT-FM license accordingly.
See, 62 FR 15870 (April 3, 1997) The
Branch determined that a new allotment
at Cheyenne was preferable to a
counterproposal of two station upgrade
and one downgrade. Each channel can
be allotted to its respective community
in compliance with the Commission’s
minimum distance separation
requirements. The reference coordinates
for a Channel 280C2 allotment at
Cheyenne, Wyoming, are 41-08-17
North Latitude and 104-48-22 West
Longitude. The reference coordinates for
Channel 239C3 at Gering, Nebraska are
41-51-50 North Latitude and 103—42—
20 West Longitude.

DATES: Effective May 30, 2000.

FOR FURTHER INFORMATION CONTACT:
Arthur D. Scrutchins, Mass Media
Bureau, (202) 418—-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-106,
adopted March 31, 2000, and released
April 15, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:
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PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Channel 280C2 at Cheyenne.

3. Section 73.202(b), the Table of FM
Allotments under Nebraska, is amended
by removing Channel 280C1 and adding
Channel 239C3 at Gering.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-12254 Filed 5-15-00; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 00-917; MM Docket No. 99-134;
RM-9543 and RM-9572]

Radio Broadcasting Services;
Drummond and Victor, MT

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
268C to Drummond, Montana, in
response to a petition filed by the
Battani Corporation and allots Channel
250C3 to Victor, Montana, in response
to a petition filed by Mountain West
Broadcasting. See 64 FR 24996, May 10,
1999. The coordinates for Channel 268C
at Drummond are 46—16—47 and 113—
31-05. The coordinates for Channel
250C3 at Victor are 46—25—06 and 114—
08—54. Canadian concurrence has been
obtained for Channel 268C at
Drummond. Allotment of Channel
250C3 at Victor is conditioned on
concurrence of the Canadian
Government in accordance with the
1991 Canada-USA FM Broadcast
Agreement. With this action, this
proceeding is terminated.

DATES: Effective June 9, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418—-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-134,
adopted April 12, 2000, and released
April 25, 2000. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s

Reference Center, 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857—-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Drummund, Channel 268C
and Victor, Channel 250C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 00-12255 Filed 5—-15-00; 8:45 am]
BILLING CODE 6712-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1804, 1806, 1815, 1823,
1832, and 1845

Contract Financing

AGENCY: Office of Procurement, Contract
Management Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This final rule amends the
NASA FAR Supplement (NFS) to:
provide guidance on administering
progress payments on indefinite-
delivery contracts; delete outdated
performance-based payments guidance;
and provide guidance on using
performance-based payments in
competitive negotiated acquisitions.
These revisions result from the final
FAR rule (FAR Case 98—400) on contract
financing that was published in the
March 27, 2000, Federal Register. This
final rule also makes changes to
conform the NFS with changes made by
FAC 97-15; and makes editorial
corrections and miscellaneous changes
dealing with NASA internal and
administrative matters.

EFFECTIVE DATE: May 16, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Le Cren, NASA Headquarters,
Code HK, Washington, DC 20546,
telephone: (202) 358—0444, e-mail:
joseph.lecren@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

A final FAR rule was published in the
Federal Register that simplified and
streamlined the administration of
progress payments, and removed the
prohibition against using performance-
based payments in contracts for research
and development and contracts awarded
through competitive negotiation
procedures.

The FAR revisions deleted previous
language on the administration of
progress payments under indefinite
delivery contracts that allowed
administration on an overall contract
basis, or for the treatment of a group of
orders as a single unit. However, the
FAR rule also allows for agency
procedures to specify other procedures.
In order to provide contracting officers
with the maximum flexibility for
administering progress payments,
NASA chooses to retain the deleted FAR
language.

The FAR revisions incorporated
language requiring that the amounts of
performance-based payments not result
in unreasonably low or negative level of
contractor investment in the contract
and provide guidance on how the
contracting officer would assure this did
not take place. As a result of this
change, similar NFS language is
unnecessary and is deleted. The FAR
rule also deleted section 32.1006,
Agency Approvals, and the NFS
implementing guidance at 1832.1006 is
no longer necessary and is likewise
deleted.

FAR 32.1001(a) requires two
conditions for the use of performance-
based payments: “‘the contracting officer
finds them practical, and the contractor
agrees to their use.” Although the FAR
does not offer any guidance for
determining practicality of use, the
preamble to the final FAR rule indicates
that, relative to the use of performance-
based payments in competitive
negotiations, contracting officers may
consider the effect on the source
selection process and the “potential
impact on small business
competitiveness” among the factors for
determining practicality. In the last few
years, NASA has adopted a number of
source selection streamlining
procedures (awarding without
discussions and requiring no cost
information on firm-fixed-price
competitions) that could be
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compromised by the use of
performance-based payments, a
financing option that would almost
always require discussions and cost
information. In addition, NASA has
been a leader in encouraging small
business participation in its
competitions, and will not take any
action that might deter continued high
levels of small business
competitiveness. Accordingly, NASA
believes it important to specify in the
NFS that contracting officers should
consider the procedural and small
business competitiveness factors when
determining the practicality of the use
of performance-based payments in
competitive negotiations. As a
management control to ensure that the
source selection process and small
business competitiveness are not
adversely affected, HQ approval is
required for use of performance-based
payments in competitions under $50M.
NASA will use its Master Buy Plan
process to obtain visibility into
acquisitions over that amount.

When performance-based payments
are used in competitive negotiated
acquisitions, FAR 32.1004(e) indicates
that the solicitation should include a
price adjustment “if the contracting
officer anticipates that the cost of
providing performance-based payments
would have a significant impact on
determining the best value offer.”
However, the FAR also allows agencies

to establish other evaluation procedures.

NASA believes that the use of the price
adjustment evaluation has the potential
to lengthen the source selection process,
require the submission of proposal
information otherwise not required, and
adversely impact small and small
disadvantaged businesses. Accordingly,
the NFS advises contracting officers to
consider qualitative evaluation methods
when performance-based payments are
used in competitive negotiations under
$50M.

Finally, the NFS change also requires
that when performance-based payments
are planned to be used in competitive
negotiated acquisitions, the draft RFP
must request the potential offerors to
suggest terms, including performance
events or payment criteria. The
information provided by the offerors
will be used, when possible, to establish
a common set of performance-based
payment parameters in the formal
solicitation.

FAC 97-15 changed the section
heading at 4.804-5 and deleted subpart
23.1. This final rule conforms the NFS
with these changes; makes other
editorial changes to correct referenced
FAR citations, office designations; and
provides an example of “‘evidence of

endorsement by another agency of the
U.S. Government based on national
security or foreign policy of the United
States” at section 1845.405-70.

B. Regulatory Flexibility Act

This final rule does not constitute a
significant revision within the meaning
of FAR 1.501 and Public Law 98-577,
and publication for public comments is
not required. However, comments from
small entities concerning the affected
NFS subpart will be considered in
accordance with 5 U.S.C. 610. Such
comments must be submitted separately
and should cite 5 U.S.C. 601, et seq.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
NFS do not impose recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 1804,
1806, 1815, 1823, 1832, and 1845

Government procurement.

Tom Luedtke,
Associate Administrator for Procurement.

Accordingly, 48 CFR parts 1804, 1806,
1815, 1823, 1832 and 1845 are amended
as follows:

1. The authority citation for 48 CFR
parts 1804, 1806,1815, 1823, 1832, and
1845 continues to read as follows:

Authority: 42 U.S.C. 2473 (c)(1).

PART 1804—ADMINISTRATIVE
MATTERS

2. In section 1804.804—5, revise the
section heading and amend paragraphs
(a) and (b) by removing the word ““shall”
and inserting the word “must” in its
place. The revised section heading reads
as follows:

1804.804-5 Procedures for closing out
contract files.
* * * * *

PART 1806—COMPETITION
REQUIREMENTS

1806.303-1 [Amended]

3. Amend paragraph (d) of section
1806.303—1 by removing the reference
“FAR 25.403” and adding “FAR
25.401” in its place.

PART 1815—CONTRACTING BY
NEGOTIATION

4. Amend section 1815.201 by
redesignating paragraph (c)(6)(E) as

1815.201(c)(6)(F) and adding a new
paragraph (c)(6)(E) to read as follows:

1815.201 Exchanges with industry before
receipt of proposals.
* * * * *

(c)6) * * *

(E) If performance-based payments are
planned to be used in a competitive
negotiated acquisition, the DRFP shall
request potential offerors to suggest
terms, including performance events or
payment criteria. Contracting officers
shall use that information to establish a
common set of performance-based
payments parameters in the formal RFP

when practicable.
* * * * *

PART 1823—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

Subpart 1823.1 [Removed]
5. Remove subpart 1823.1
PART 1832—CONTRACT FINANCING

6. Add sections 1832.503 and
1832.503-5 to read as follows:

1832.503 Postaward matters.

1832.503-5 Administration of progress
payments. (NASA supplements paragraph
(€))

(c)(d) If the contractor requests it and
the contracting officer approving
individual progress payments agrees,
the administration of progress payments
may be based on the overall contract
agreement. Under this method, the
contractor must include a supporting
schedule with each request for a
progress payment. The schedule should
identify the costs applicable to each
order.

(ii) The contracting officer may treat
a group of orders as a single unit for
administration of progress payments if
each order in the group is subject to a
uniform liquidation rate and under the
jurisdiction of the same payment office.

7. Add section 1832.1001 to read as
follows:

1832.1001 Policy.

(a)(i) In determining whether
performance-based payments are
practical in competitive negotiated
acquisitions, the contracting officer
should consider the procedural impacts
(e.g., proposal evaluation complications,
longer evaluations, elimination of the
potential for award without discussions,
increased proposal information
requirements) and the impact on small
business competitiveness.
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(ii) The contracting officer must
obtain approval from the Director of the
Headquarters Office of Procurement
Contract Management Division (Code
HK) to use performance-based payments
in competitive negotiated solicitations
under $50M. The request for approval
must include an assessment of the
practicality of using performance-based
payments, as well as the proposed
performance-based payments evaluation
approach (see 1832.1004(e)(1)(ii)).

8. Revise section 1832.1004 to read as
follows:

1832.1004 Procedures.

(a) See 1815.201(c)(6)(E) for
establishing performance bases and
payment terms in competitive
negotiated acquisitions.

(e)(1)(ii) Use of the price adjustment
evaluation technique may require
obtaining and analyzing proposal
information that is normally not
required in NASA firm-fixed-price
competitions (see 1815.403—3). When
using performance-based payments in
competitive negotiated acquisitions
under $50 million, contracting officers
should consider the use of alternative
evaluation methods, e.g., qualitative
evaluation under Mission Suitability or
another appropriate factor.

9. In section 1832.1005, add
paragraph (b)(2) to read as follows:

1832.1005 Contract clauses.
* * * * *

(b)(2) Contracting officers shall not
use Alternate I in competitive
negotiated acquisitions under $50
million, unless approval has been
obtained to use performance-based
payments (see 1832.1001(a)(ii)).

1832.1006 [Removed]
10. Remove section 1832.1006.

PART 1845—GOVERNMENT
PROPERTY

11. In section 1845.405-70, revise
paragraphs (b) and (c)(9) to read as
follows:

1845.405-70 NASA procedures.

(b) The prior written approval of the
Associate Administrator for
Procurement (Code H) is required for
the use of Government production and
research property on work for foreign
countries or for international
organizations. The Logistics
Management Office of the Headquarters
Office of Management Systems (Code
JG), the Office of General Counsel (Code
G), and the Headquarters Office of
External Relations (Code I) are required
concurrences.

(C] R

(9) Any evidence of endorsement by
another agency of the U.S. Government
based on national security or foreign
policy of the United States (e.g., an
approved license or agreement from the
Department of State or Department of

Commerce).
* * * * *

[FR Doc. 00-12141 Filed 5-15-00; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 00424110-0110-01; I.D.
040600A]

RIN 0648-A001

Fisheries of the Exclusive Economic
Zone Off Alaska; License Limitation
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
amend the regulations implementing the
License Limitation Program (LLP) to
include provisions inadvertently
omitted that would have made area
endorsements and area/species
endorsements specified on a license
non-severable from the license and that
would have made a groundfish license
and a crab species license issued based
on the legal landings of the same vessel
and initially issued to the same
qualified person non-severable from
each other. Thus, the endorsements in
the first case must be transferred with
the license and in the second case both
licenses must be transferred together.
This regulatory amendment is necessary
to include in the regulations non-
severability provisions proposed by the
North Pacific Fishery Management
Council (Council) and NMFS in the
original proposed rule to implement the
LLP. This action is necessary to promote
the objectives of the Federal fishery
management plans for the affected
fisheries by further preventing increased
harvesting capacity.

DATES: Effective May 11, 2000.

FOR FURTHER INFORMATION CONTACT:
James Hale, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the U.S. groundfish fisheries of
the exclusive economic zone off Alaska

pursuant to the Fishery Management
Plan (FMP) for Groundfish of the Gulf
of Alaska and the FMP for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area. The
commercial king crab and Tanner crab
fisheries in the Bering Sea and Aleutian
Islands Area are managed by the State
of Alaska with Federal oversight,
pursuant to the FMP for those fisheries.
The Council prepared the FMPs
pursuant to the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801, et seq. Federal regulations
implementing the FMPs appear at 50
CFR part 679. General regulations at 50
CFR part 600 also apply.

The proposed rule to implement
Amendment 39 to the FMP for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area, Amendment
41 to the FMP for Groundfish of the Gulf
of Alaska, and Amendment 5 to the
FMP for the Commercial King and
Tanner Crab Fisheries in the Bering Sea/
Aleutian Islands (62 FR 43866, August
15, 1997) contained provisions which
would have made (1) area endorsements
or area/species endorsements specified
on a license non-severable from the
license and (2) a groundfish license and
a crab license issued based on the legal
landings of the same vessel and initially
issued to the same qualified person non-
severable. No comments were received
on these provisions. These provisions
were intended to prevent increased
capacity in the groundfish and crab
fisheries managed under the FMPs.

In the final rule implementing the
LLP, the application provisions
(§679.4(i)(6)) and the transfer
provisions (§ 679.4(i)(7)), including the
non-severability provisions, were
removed and the appropriate paragraphs
reserved to allow for further refinement
of the application and transfer processes
(63 FR 52642, October 1, 1998). The
final rule gave notice that a proposed
rulemaking regarding those processes
was under development.

Subsequently, NMFS initiated a
proposed rulemaking to implement the
application and transfer provisions (64
FR 19113, April 19, 1999). On August 6,
1999, NMFS issued a final rule
implementing the application and
transfer processes (64 FR 42826). While
NMEFS intended that the regulatory text
include the non-severability provisions,
that language was inadvertently
omitted.

This final rule amends the LLP
regulations by restoring the omitted
non-severability provisions without
change from those published in the
original proposed rule (62 FR 43866,
August 15, 1997) and approved by
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NMFS with the approval of
Amendments 39, 41, and 5.

Classification

Pursuant to 5 U.S.C. 553(b)(B), a rule
may be issued without prior notice and
opportunity for public comment if
providing such notice and comment
period would be impractical,
unnecessary, or contrary to the public
interest. Additionally, a rule may be
made effective prior to 30 days after its
issuance if good cause is found and
provided by the agency in the
rule,pursuant to 5 U.S.C. 553(d)(3). This
final rule implements the original intent
of the Council and NMFS concerning
severability of LLP licenses. The public
was provided with prior notice and an
opportunity to comment on these and
other proposed regulations
implementing the LLP by the proposed
rule published at 62 FR 43866 (August
15, 1997). A delay in implementation of
this action would unnecessarily
encumber persons conducting business
under the LLP transfer provisions. For
these reasons, the Assistant
Administrator, NMFS, finds good cause
to make this rule effective immediately
upon filing for public inspection with
the Office of the Federal Register.

In connection with the proposed rule
published at 62 FR 43866 (August 15,
1997), to implement the LLP, the
Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, certified to the Chief
Counsel for Advocacy of the Small
Business Administration that the
regulations implementing the LLP
would not have a significant adverse
economic impact on a substantial
number of small entities. The
regulations implemented by this action
consist of the transfer provisions in that
proposed rule and accordingly are
covered by that certification.

This rule has been determined to be
not significant for purposes of E.O.
12866.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: May 10, 2000.
Penelope D. Dalton,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is amended to read as
follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2. In § 679.4, paragraph (k)(7)(viii) is
added to read as follows:

8§679.4 Permits.

* * * * *

(k) * K *

(7) * K K

(viii) Severability of licenses. (A) Area
endorsements or area/species
endorsements specified on a license are
not severable from the license and must
be transferred together.

(B) A groundfish license and a crab
species license issued based on the legal
landings of the same vessel and initially
issued to the same qualified person are
not severable and must be transferred
together.

* * * * *

[FR Doc. 00-12276 Filed 5-11-00; 3:16 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 000211039-0039-01; I.D.
050800A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish Fisheries
by Vessels Using Hook-and-Line Gear
in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for groundfish by vessels using
hook-and-line gear in the Gulf of Alaska
(GOA), except for sablefish or demersal
shelf rockfish. This action is necessary
because the second seasonal halibut
bycatch mortality allowance
apportioned to hook-and-line gear
targeting groundfish other than sablefish
or demersal shelf rockfish in the GOA
has been caught.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), May 18, 2000, until 1200
hrs, A.l.t., September 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council

under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The Final 2000 Harvest Specifications
of Groundfish for the GOA (65 FR 8298,
February 18, 2000) established the
Pacific halibut bycatch mortality
allowance for groundfish included in
the other hook-and-line fishery, which
is defined at § 679.21(d)(4)(iii)(C), for
the second season, the period May 18,
2000, through August 31, 2000, as 15
metric tons. The other hook-and-line
fishery includes all groundfish, except
sablefish or demersal shelf rockfish.

In accordance with §679.21(d)(7)(ii),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the second seasonal
apportionment of the 2000 Pacific
halibut bycatch mortality allowance
specified for the hook-and-line
groundfish fisheries other than sablefish
or demersal shelf rockfish in the GOA
has been caught. Consequently, NMFS
is prohibiting directed fishing for
groundfish other than sablefish or
demersal shelf rockfish by vessels using
hook-and-line gear in the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately in order to
prevent overharvesting the second
seasonal apportionment of the 2000
Pacific halibut bycatch mortality
allowance specified for the groundfish
fisheries other than sablefish or
demersal shelf rockfish by vessels using
hook-and-line gear in the GOA. A delay
in the effective date is impracticable and
contrary to the public interest. The
second seasonal bycatch mortality
allowance of Pacific halibut apportioned
to hook-and-line gear targeting
groundfish other than sablefish or
demersal shelf rockfish in the GOA has
been caught. NMFS finds for good cause
that the implementation of this action
can not be delayed for 30 days.
Accordingly, under 5 U.S.C. 553(d), a
delay in the effective date is hereby
waived.

This action is required by §679.21
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: May 10, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-12297 Filed 5—15-00; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 991221345-0108-02; 1.D.
113099B]

RIN 0648—-AL30

Fisheries of the Exclusive Economic
Zone Off Alaska; Prohibition of
Nonpelagic Trawl Gear in the Bering
Sea and Aleutian Islands Pollock
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement Amendment 57 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP). This
action consists of three regulatory
changes. First, it prohibits the use of
nonpelagic trawl gear in the directed
non-community development quota
(CDQ) pollock fisheries of the Bering
Sea and Aleutian Islands (BSAI).
Second, it makes the performance
standard for pelagic trawl gear
applicable at all times to vessels in the
directed non-CDQ pollock fishery in the
BSALI Third, it reduces the crab and
Pacific halibut (halibut) bycatch limits
established for the BSAI groundfish
trawl] fisheries. This action is necessary
to address bycatch reduction objectives
in the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and is
intended to further the goals and
objectives of the FMP.

DATES: Effective June 15, 2000.

ADDRESSES: Copies of the
Environmental Assessment/Regulatory
Impact Review (EA/RIR) and the Final
Regulatory Flexibility Analysis (FRFA)
prepared for this action may be obtained
from the Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802—-1668,
Attn: Lori Gravel, or by calling the
Alaska Region, NMFS, at 907-586—7228.
FOR FURTHER INFORMATION CONTACT:
Nina Mollett, (907) 586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the domestic groundfish
fisheries of the BSAI under the FMP.
The North Pacific Fishery Management
Council (Council) prepared the FMP,
and NMFS approved it, under the
Magnuson-Stevens Act. Regulations
governing the groundfish fisheries of the
BSAI appear at 50 CFR parts 600 and
679.

Background and Need for Action

The objective of Amendment 57 is to
reduce bycatch in the BSAI pollock
fishery. The amendment and its
implementing regulations are designed
to comply with the Magnuson-Stevens
Act, which emphasizes the importance
of reducing bycatch to maintain
sustainable fisheries. National standard
9 of the Magnuson-Stevens Act
mandates that conservation and
management measures minimize
bycatch, to the extent practicable, and
minimize mortality where bycatch
cannot be avoided.

NMEFS published the proposed rule to
implement Amendment 57 in the
Federal Register on December 29, 1999
(64 FR 73003). The public comment
period ended on February 14, 2000.
NMFS approved Amendment 57 on
March 8, 2000.

The final action to implement the
amendment has three parts.

1. Prohibition on the Use of Nonpelagic
Trawl Gear in the BSAI Directed Non-
CDQ Pollock Fishery

This rule prohibits nonpelagic
trawling for non-CDQ pollock in the
BSAL Since January 1999, the entire
BSAI pollock TAG, except for the CDQ
fishery, has been allocated to pelagic
trawl gear.

The prohibition is expected to reduce
bycatch on a permanent basis (for the
past 2 years the nonpelagic trawl ban
has been in effect through allocation of
zero TAC) while imposing a relatively
low cost on the fishery. Pollock is the
only fishery where both pelagic and
nonpelagic trawl gear are used. Pelagic
gear has a substantially lower bycatch
rate for halibut and crab. Most fishing
for pollock in the BSAI was conducted
with pelagic gear even before 1999.

2. Performance Standard

The existing performance standard for
pelagic trawl gear at § 679.7(a)(14)
prohibits a vessel engaged in directed
fishing for pollock, when directed
fishing for pollock with nonpelagic
trawl gear is closed, from having 20 or
more crabs of any species, with a
carapace width of more than 1.5 inches
(38 mm) at the widest dimension, on
board at any one time. Crabs were

chosen for the standard because they
inhabit the seabed and, if caught with
trawl gear, indicate that the trawl has
been in contact with the bottom. The
standard is revised to make it applicable
at all times to vessels engaged in a
directed fishery for non-CDQ pollock in
the BSAI because all vessels, except
those fishing for CDQ pollock, are
prohibited from using nonpelagic trawl
gear.

3. Prohibited Species Catch (PSC) Limits

The final rule reduces the bycatch
limit for halibut and crab caught using
trawl gear in the BSAI. The CDQ
program will continue to receive 7.5
percent of each PSC limit, in accordance
with §679.21(e)(1), which contains the
existing limits for each PSC species in
the BSAL The current halibut PSC
allowance is 3,775 metric tons (mt).
Crab bycatch limits vary according to
abundance and spawning biomass as
determined by annual surveys.

This final rule reduces the halibut
PSC limit by 100 mt to 3,675 mt. The
rule reduces the PSC allowance for red
king crabs by 3,000 animals, for
Chionoecetes (C.) bairdi crabs by 50,000
animals, and for C. opilio crabs by
150,000 animals. The rule reduces the
C. bairdi crabs allowance by 20,000 in
Zone 1 and by 30,000 in Zone 2,
reflecting the larger fishery there.

The Council recommended these
reduced PSC limits after considering
data on bycatch rates from vessels using
pelagic gear while the performance
standard was in effect. Two other
options were considered: Option 1
would have reduced only the halibut
bycatch limit, and Option 2 would have
reduced bycatch by lesser amounts for
halibut and the three PSC crab species.
The Council chose Option 3 because it
more realistically conforms to the
amount of bycatch likely to be avoided
as a result of the prohibition on
nonpelagic trawl gear. The analysis of
all options and alternatives is contained
in the EA/RIR, the Initial Regulatory
Flexibility Analysis, and the FRFA that
were prepared for this action.

Pollock CDQ Fisheries

Under this final rule, vessels fishing
for CDQ pollock are not subject to the
prohibition on the use of nonpelagic
trawl gear. The structure of the CDQ
program provides a strong incentive to
the CDQ groups and their harvesting
partners to use fishing gear and fishing
techniques that minimize the bycatch of
non-target groundfish and prohibited
species. Under this final rule, the CDQ
program will receive a reduced
allocation of PSC, because it will
continue to receive a 7.5 percent
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allocation of what will be a reduced
overall PSC allowance. Therefore,
although the prohibition the use of on
nonpelagic trawl gear will not apply to
the CDQ fisheries, the collateral
reduction in PSC allowance will
increase the effect of the existing
incentive for CDQ groups to minimize
the bycatch of PSQ species.
Fishing Trip Definition

This final rule also changes the
“fishing trip” definition contained in
§679.2. Under the new definition, when
a vessel begins fishing with a new gear
type, it must start recordkeeping for a
new fishing trip. This change enables,
for example, a vessel legitimately
fishing with bottom trawl gear for
yellowfin sole, and under a maximum
retainable bycatch restriction for pollock
(see §679.20(e)), to keep clear records if
it switches to directed fishing for
pollock using pelagic gear.

Changes From Proposed to Final Rule

One technical change was made from
the proposed rule to this final rule. This
change clarifies that the performance
standard applies at all times to non-CDQ
trawl vessels in the directed fishery for
pollock in the BSAI, but that the
performance standard has not changed
for vessels fishing in the GOA
(§679.7((a)(14)).

Response to Comments

NMFS received one letter during the
public comment period, from the Alaska
Marine Conservation Council. The letter
supported the amendment and
rulemaking in general but expressed
disappointment that the Council and
NMEFS did not set a separate halibut
bycatch allowance for the directed
pollock fishery in the BSAI that, when
reached, would require closure of the
directed fishery for pollock. The EA/
RIR/IRFA for Amendment 57
considered a regulatory amendment that
would have split out pollock from the
pollock/Atka mackerel/other species
category and accounted for PSC bycatch
separately. The RIR/IRFA analysis
indicated potential problems with this
regulatory amendment. According to the
analysis, the directed pollock fishery
generates about $382 for the fishery per
pound of halibut caught, as opposed to
less than $50 per pound for other
groundfish fisheries examined. If the
pollock fishery were to meet its PSC
limit in the BSAI, resulting in a closure
of the fishery, major costs could be
incurred, the magnitude of which would
depend in part on the amount of
remaining pollock TAC. In view of these
potentially high costs, compared to the
benefits of holding the pollock fishery

more strictly accountable for its bycatch,
managers might tend to apportion more
halibut PSC to the pollock category than
warranted by historical catch records. In
that case, the halibut PSC limit for other
groundfish fisheries would be
correspondingly lower, and amount to a
cost to those fisheries that would not
occur if the fishery were not split.
Finally, the bycatch of halibut and crab
in the pollock fishery is very low; only
about 3 percent of trawl halibut bycatch
mortality and less than 0.4 percent of
crab taken in the trawl fisheries. NMFS
believes it would be more appropriate to
work with the Council to develop
measures that would result in
meaningful reductions of overall
bycatch in the fisheries that are
responsible for taking greater
proportions of bycatch.

In light of the high costs associated
with a separate halibut bycatch
allowance, and the relatively small
gains in bycatch reduction that would
result, NMFS believes that the proposed
action is fully consistent with national
standard 9’s mandate to minimize
bycatch “to the extent practicable.”

Classification

This action has been determined to be
not significant for purposes of E.O.
12866. This rule imposes no new
reporting, recordkeeping, or compliance
requirements.

NMEFS has prepared an FRFA that
describes the economic impact this rule
is expected to have on small entities. A
copy of this analysis is available from
NMF'S (see ADDRESSES).

Analysis of catch data from 1997 to
2000 indicates that no vessels will be
adversely affected by the Council’s
preferred alternative with respect to
buying and using new gear because all
vessels currently eligible to fish for
pollock in the BSAI under the American
Fisheries Act (AFA) fish with pelagic
gear. In 1996, five small catcher vessels
used bottom trawl gear only. This
number dropped to two vessels in 1997.
In 1999 and 2000, no vessels deployed
bottom gear in the BSAI pollock fishery
because bottom trawling for pollock was
closed those years through the annual
specifications process. This action only
has the effect of making permanent a
prohibition on the use of bottom trawl
gear in the pollock fishery that has
already been in place since January
1999.

Of the approximately 120 catcher
vessels that are eligible to fish for
pollock in the BSAI under the AFA,
approximately 60 are small entities, and
these vessels have fished for pollock
exclusively with pelagic trawl gear for
the past 2 years. None of the 21 catcher/

processors eligible to fish for pollock
under the AFA are small entities under
the Regulatory Flexibility Act. The crab
performance standard may pose some
unquantifiable inconvenience to vessel
operators fishing with pelagic gear, as it
is intended to discourage them from
trawling on the bottom. To the extent
that they have chosen to fish on the
bottom in the past, economic theory
suggests that they were probably gaining
some economic advantage the past 2
years.

The reductions in overall PSC limits
for halibut, red king crab, Tanner crab,
and snow crab are not expected to cause
significant impacts to small entities, as
the reductions are based on the
expected improvement in bycatch rates
and are not expected to constrain
fishing activity. The actual
improvement in bycatch from using the
cleaner pelagic gear occurred in 1999
when the Council began eliminating
bottom trawling for pollock on an
annual basis. Many factors operate to
influence bycatch in the fisheries, but to
the extent that bycatch was reduced in
the pollock fishery through the use of
cleaner gear, the other trawl fisheries
(e.g., rock sole, yellowfin sole, Pacific
cod) may have received an unintended
increase since 1999. This action
constrains the other trawl fisheries by
removing their unintended increase
estimated as: halibut—100 mt; red king
crabs—3,000 animals; C. bairdi crabs-
50,000 animals; and C. opilio crabs—
160,000 animals. The reductions in PSC
limits turn the PSC savings in the
pollock fishery into a conservation
savings as intended rather than just a
reallocation between target fisheries.
The pollock fishermen will be no worse
off than they were before the process of
prohibiting nonpelagic trawls in the
pollock fishery began.

Under this final rule, CDQ vessels are
not subject to the prohibition on the use
of nonpelagic trawl gear because they
have a built-in incentive to minimize
bycatch. Once a group has reached its
allocation of any PSC species, all of its
member vessels must stop fishing and
forego any remaining CDQ allocations of
groundfish species for the season.

The CDQ groups will not be affected
very much by this exemption, as they
primarily use pelagic gear to fish for
pollock. In 1998, for example, only 2
percent of the approximately 85,000 mt
of pollock harvested under the CDQ
program was harvested using bottom
trawl gear. Furthermore, the catcher
vessels that have harvested pollock CDQ
thus far are larger catcher vessels,
owned by the shoreside processors,
which are CDQ partners and; therefore,
are not small entities under the RFA.
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Under this final rule, CDQ groups will
continue to receive 7.5 percent of all
PSC limits, which, since the overall
limits will be reduced, will result in
reduced Prohibited Species Quota (PSQ)
allocations to CDQ groups. These
reductions constitute an added
incentive to improve techniques for
minimizing bycatch. The reductions are
small in proportion to the total PSQ
allocations, but it is possible that they
could result in some loss of CDQ
groundfish. This could happen if a
group reached one of its PSQ allocations
before it otherwise would have, and was
required to stop fishing for CDQ
groundfish species.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: May 10, 2000.
Penelope D. Dalton,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons discussed in the
preamble, 50 CFR part 679 is amended
to read as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2.1In §679.2, the definition of “fishing
trip”, paragraph (1) is amended by
redesignating paragraph (1)(iv) as
paragraph (1)(v), adding a new
paragraph (1)(iv), and removing the final
word, “or,” from paragraph (1)(iii), to
read as follows:

§679.2 Definitions.

Fishing trip means:

(1) * % %

(iv) The vessel begins fishing with
different type of authorized fishing gear;

or
* * * * *

3.In §679.7, paragraph (a)(14
revised to read as follows:

) is

8679.7 Prohibitions.

* * * * *

(a) * % %

(14) Trawl gear performance
standard—i(i) BSAI Use a vessel to
participate in a non-CDQ directed
fishery for pollock using trawl gear and
have on board the vessel, at any
particular time, 20 or more crabs of any
species that have a carapace width of
more than 1.5 inches (38 mm) at the
widest dimension.

(ii) GOA. Use a vessel to participate in
a directed fishery for pollock using
trawl gear when directed fishing for
pollock with nonpelagic trawl gear is
closed and have on board the vessel, at
any particular time, 20 or more crabs of
any species that have a carapace width
of more than 1.5 inches (38 mm) at the
widest dimension.

4. In §679.20, paragraph (a)(5
removed and paragraph (a)(5)(i)
redesignated as paragraph (a)(5)(i)

5.1In §679.21, paragraphs (e)(1)(ii)(A)
through (C), (e)(1)(iii)(A) through (B),
(e)(1)(iv)(A) through (C), and (e](l]( )

are revised to read as follows:

J@)(B) is

Q) is

(@)(B).
ii

8679.21 Prohibited species bycatch
management.
* * * * *

* % %

%i]) * % %

(ii) * k% %

(A) When the number of mature
female red king crabs is at or below the
threshold of 8.4 million mature crabs or
the effective spawning biomass is less
than or equal to 14.5 million 1b (6,577
mt), the Zone 1 PSC limit will be 32,000
red king crabs.

(B) When the number of mature
female red king crabs is above the
threshold of 8.4 million mature crabs
and the effective spawning biomass is
greater than 14.5 million lb but less than
55 million Ib (24,948 mt), the Zone 1
PSC limit will be 97,000 red king crabs.

(C) When the number of mature
female red king crabs is above the
threshold of 8.4 million mature crabs
and the effective spawning biomass is
equal to or greater than 55 million lb,
the Zone 1 PSC limit will be 197,000 red
king crabs.

(111) * % %

(A) Zone 1. When the total abundance
of C. bairdi crabs is:

(1) 150 million animals or less, the
PSC limit will be 0.5 percent of the total
abundance, minus 20,000 animals.

(2) Over 150 million to 270 million
animals, the PSC limit will be 730,000
animals.

(3) Over 270 million to 400 million
animals, the PSC limit will be 830,000
animals.

(4) Over 400 million animals, the PSC
limit will be 980,000 animals.

(B) Zone 2. When the total abundance
of C. bairdi crabs is:

(1) 175 million animals or less, the
PSC limit will be 1.2 percent of the total
abundance, minus 30,000 animals.

(2) Over 175 million to 290 million
animals, the PSC limit will be 2,070,000
animals.

(3) Over 290 million to 400 million
animals, the PSC limit will be 2,520,000
animals.

(4) Over 400 million animals, the PSC

lin(lit]will be 2,970,000 animals.
iv * k% %

(A) PSC Limit. The PSC limit will be
0.1133 percent of the total abundance,
minus 150,000 C. opilio crabs, unless;

(B) Minimum PSC Limit. If 0.1133
percent multiplied by the total
abundance is less than 4.5 million, then
the minimum PSC limit will be 4.350
million animals; or

(C) Maximum PSC Limit. If 0.1133
percent multiplied by the total
abundance is greater than 13 million,
then the maximum PSC limit will be
12.850 million animals.

(v) Halibut. The PSC limit of halibut
caught while conducting any trawl
fishery for groundfish in the BSAI
during any fishing year is an amount of
halibut equivalent to 3,675 mt of halibut

mortality.
* * * * *

6. In §679.24, paragraph (b)(4) is
added to read as follows:

§679.24 Gear limitations.

(b) * % %

(4) BSAI pollock nonpelagic trawl
prohibition. No person may use
nonpelagic trawl gear to engage in
directed fishing for non-CDQ pollock in
the BSAL

* * * * *

[FR Doc. 00-12291 Filed 5-15-00; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 990720198-9307-02; 1.D.
070799B]

RIN 0648-AM36

Fisheries of the Exclusive Economic
Zone Off Alaska; Maximum Retainable
Bycatch Percentages, Gulf of Alaska;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule for maximum
retainable bycatch (MRB) percentages
for the Gulf of Alaska (GOA), which was
published in the Federal Register on
December 6, 1999.

DATES: Effective January 5, 2000.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—-7008.
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SUPPLEMENTARY INFORMATION:
Background

A final rule was published in the
Federal Register on December 6, 1999
(64 FR 68054), to revise MRB
percentages for the GOA. A new column
added to Table 10 to 50 CFR part 679
and two of its footnotes were revised to
clarify the intent of the North Pacific
Fishery Management Council. But some
of the data contained in the cells of the
new column have been misinterpreted
by management and enforcement
officials, the State of Alaska Department
of Fish and Game, and the fishing
industry.

In Table 10 as published December 6,
1999, if a value appears in the “SR/RE
ERA” column, it was intended to
indicate that when calculating the
retainable incidental catch for the basis
species of interest, the SR/RE=7
percentage value would be added to the
aggregated rockfish category percentage
value and under that circumstance the
SR/RE would not be included also in
the aggregated rockfish value. If no
value “na” appears in the SR/RE
column, it was intended to indicate that
SR/RE may not be calculated separately
for the basis species but rather is
included in the aggregated rockfish
value. The “na” was also used in Table
10 to indicate that the combination of
basis species and incidental catch
species was not applicable since the
same species appeared in both places.

Confusion from the two meanings of
the term “na” in Table 10 eventually
resulted in the interpretation that “na”

in the “SR/RE ERA” column meant
‘‘zero.” Zero retention means that no
quantities of SR/RE could be retained
when calculating incidental catch for a
basis species. The result of this
interpretation was that NMFS
Enforcement and U.S. Coast Guard
required that any incidental SR/RE
brought in by fishermen with any basis
species be discarded (and therefore
wasted) and also issued a citation to the
fisherman for retaining a species
illegally. The fisherman in question
suffered a possible fine plus loss of
income from the SR/RE. In addition, the
fisherman held the correct
interpretation of SR/RE retention and
suffered also the frustration and
aggravation of doing the correct action
supported by regulations and being
penalized for it by NMFS.

Footnote “(?)”’ stated that “SR/RE
rockfish is a separate category for the
deep water complex only.” Because
deep water complex was not defined in
Table 10, it was not clear that deep
water complex meant those basis
species that had values=7 in the column
“SR/RE ERA.”

Need for Correction

Because the abbreviated form of “not
applicable” appearing in certain cells of
the added column SE/RE, Table 10, has
been misinterpreted and caused
unnecessary industry costs and
incorrect enforcement of SR/RE
retention, it must be corrected.

Correction

1. In the final rule Revisions to Gulf
of Alaska Retainable Bycatch

Percentages published in 64 FR 68054,
December 6, 1999, FR Doc. 99-31555,
on page 68055, under TABLE 10 TO
Part 679.-GULF OF ALASKA
RETAINABLE PERCENTAGES, in the
eleventh column under the heading
Incidental Catch Species, under the
column subheading “SR/RE ERA3” on
the following lines: first, second, sixth,
sixteenth, seventeenth, and eighteenth
line, remove the abbreviation “na®’ and
in its place add (7).

2. From Footnote ‘“(?)”, remove the
text “Aggregated rockfish means
rockfish defined at § 679.2 except: in the
Southeast Outside District where
demersal shelf rockfish (DSR) is a
separate category and in the Eastern
Regulatory Area where shortraker/
rougheye is a separate category for the
deep water complex only” and in its
place add ““Aggregated rockfish means
rockfish defined at § 679.2 except: in the
Southeast Outside District where
demersal shelf rockfish (DSR) is a
separate category and in the Eastern
Regulatory Area where shortraker/
rougheye (SR/RE) rockfish is a separate
category for those species marked with
a numerical percentage.”

Add footnote “(7)”’ to read ““(?)”’ where
numerical percentage is not indicated,
the retainable percentage of SR/RE is
included under Aggregated Rockfish.”

Dated: May 10, 2000.

Penelope D. Dalton,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-12290 Filed 5-15-00; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-100-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
8 series airplanes that have been
converted from a passenger to a cargo-
carrying (“freighter”’) configuration.
This proposal would require a revision
to the Airplane Flight Manual
Supplement to ensure that the main
deck cargo door is closed, latched, and
locked; inspection of the door wire
bundle to detect discrepancies and
repair or replacement of discrepant
parts. This proposal also would require,
among other actions, modification of the
hydraulic and indication systems of the
main deck cargo door, and modification
of the existing means to prevent
pressurization to an unsafe level if the
main deck cargo door is not closed,
latched, and locked. This proposal is
prompted by the FAA’s determination
that certain main deck cargo door
systems and the existing means to
prevent pressurization to an unsafe level
if the main deck cargo door is not
closed, latched, and locked do not
provide an adequate level of safety. The
actions specified by the proposed AD
are intended to prevent opening of the
cargo door while the airplane is in
flight, and consequent rapid
decompression of the airplane including
possible loss of flight control or severe
structural damage.

DATES: Comments must be received by
June 30, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
100-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-100-AD” in the
subject line and need not be submitted
in triplicate.

FOR FURTHER INFORMATION CONTACT:
Michael E. O’Neil, Aerospace Engineer,
Airframe Branch, ANM—120L, FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5320; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to

Docket Number 2000-NM-100-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-100-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

Supplemental Type Certificates (STC)
SA1862S0 and STO0309AT [originally
issued to Agro Air Associates, Inc.]
specify a design for installation of a
main deck cargo door, associated door
cutout in the fuselage, door hydraulic
and indication systems, and Class “E”
cargo interior with a cargo barrier on
McDonnell Douglas Model DC-8 series
airplanes. STC SA1862SO0 installs a
main deck cargo door and associated
hydraulic and indication systems. STC
ST00309AT installs the Class “E”
compartment, a cargo handling system,
and a 9g crash barrier. The FAA has
conducted a design review of Model
DC-8 series airplanes modified in
accordance with STC’s SA1862S0 and
ST00309AT and has conducted
discussions regarding the design with
the STC holder. From the design review
and these discussions, the FAA has
identified several potential unsafe
conditions. [Results of this design
review are contained in “DC-8 Cargo
Modification Review Team, Review of
Agro Air Supplemental Type Certificate
SA1862S0O—Installation of a Cargo Door
and ST00309AT—Installation of a Cargo
Interior, Final Report, dated August 2,
1999,” hereinafter referred to as ““the
Design Review Report,” which is
included in the Rules Docket for this
NPRM.]

For airplanes modified in accordance
with STC SA1862S0, this NPRM
proposes corrective actions for those
potential unsafe conditions that relate to
the hydraulic and indication systems of
the main deck cargo door and the means
to prevent pressurization to an unsafe
level if the main deck cargo door is not
fully closed, latched, and locked. These
conditions, if not corrected, could result
in opening of the cargo door while the
airplane is in flight, and consequent
rapid decompression of the airplane
including possible loss of flight control
or severe structural damage.
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Other Related Rulemaking

The FAA is considering further
rulemaking to address the remaining
potential unsafe conditions on Model
DC-8 series airplanes modified in
accordance with STC SA1862S0 that
relate to the main deck cargo door
hinge, and fuselage structure in the area
modified by installation of a main deck
cargo door. In addition, the FAA is
considering further rulemaking to
address the potential unsafe conditions
on Model DC-38 series airplanes
modified in accordance with STC
SA1377S0 that relate to the
unreinforced main deck floor, 9g crash
barrier, and fire/smoke detection
system.

Main Deck Cargo Door Systems

In early 1989, two transport airplane
accidents were attributed to cargo doors
coming open during flight. The first
accident involved a Boeing Model 747
series airplane in which the cargo door
separated from the airplane, and
damaged the fuselage structure, engines,
and passenger cabin. The second
accident involved a McDonnell Douglas
DC-9 series airplane in which the cargo
door opened but did not separate from
its hinge. The open door disturbed the
airflow over the empennage, which
resulted in loss of flight control and
consequent loss of the airplane.
Although cargo doors have opened
occasionally without mishap shortly
after the airplane was in flight, these
two accidents served to highlight the
extreme potential dangers associated
with the opening of a cargo door while
the airplane is in flight.

As a result of these cargo door
opening accidents, the Air Transport
Association (ATA) of America formed a
task force, including representatives of
the FAA, to review the design,
manufacture, maintenance, and
operation of airplanes fitted with
outward opening cargo doors, and to
make recommendations to prevent
inadvertent cargo door openings while
the airplane is in flight. A design
working group was tasked with
reviewing 14 CFR part 25.783 [and its
accompanying Advisory Circular (AC)
25.783-1, dated December 10, 1986]
with the intent of clarifying its contents
and recommending revisions to enhance
future cargo door designs. This design
group also was tasked with providing
specific recommendations regarding
design criteria to be applied to existing
outward opening cargo doors to ensure
that inadvertent openings would not
occur in the current transport category
fleet of airplanes.

The ATA task force made its
recommendations in the “ATA Cargo
Door Task Force Final Report,” dated
May 15, 1991 (hereinafter referred to as
“the ATA Final Report”). On March 20,
1992, the FAA issued a memorandum to
the managers of the Transport Airplane
Directorate (TAD) and Los Angeles,
Seattle, and Atlanta Aircraft
Certification Offices (hereinafter
referred to as ‘“the FAA Memorandum”’),
acknowledging ATA’s recommendations
and providing additional guidance for
purposes of assessing the continuing
airworthiness of existing designs of
outward opening doors. The FAA
Memorandum was not intended to
upgrade the certification basis of the
various airplanes, but rather to identify
criteria to evaluate potential unsafe
conditions identified on in-service
airplanes. Appendix 1 of this AD
contains the specific paragraphs from
the FAA Memorandum that set forth the
criteria to which the outward opening
doors should be shown to comply.

Utilizing the applicable requirements
of Civil Air Regulations (CAR) part 4b
and the design criteria provided by the
FAA Memorandum, the FAA has
reviewed the original type design of
major transport airplanes, including
McDonnell Douglas Model DC-8
airplanes equipped with outward
opening doors, for any design deficiency
or service difficulty. Based on that
review, the FAA identified unsafe
conditions and issued, among others,
the following AD’s and NPRM’s:

 For certain McDonnell Douglas
Model DC-9 series airplanes: AD 89—
11-02, amendment 39-6216 (54 FR
21416, May 18, 1989);

 For all Boeing Model 747 series
airplanes: AD 90—-09-06, amendment
39-6581 (55 FR 15217, April 23, 1990);

 For certain McDonnell Douglas
Model DC-8 series airplanes: AD 89—
17-01 R1, amendment 39-6521 (55 FR
8446, March 8, 1990);

* For certain Boeing Model 747—-100
and —200 series airplanes: AD 96-01-51,
amendment 39-9492 (61 FR 1703,
January 23, 1996);

 For certain Boeing Model 727-100
and —200 series airplanes: AD 96-16-08,
amendment 39-9708 (61 FR 41733,
August 12, 1996);

¢ For certain McDonnell Douglas
Model DC-8 series airplanes: NPRM
Rules Docket No. 99-NM-338-AD (64
FR 245, December 22, 1999);

 For certain McDonnell Douglas
Model DC-8 series airplanes: NPRM
Rules Docket No. 20000NM—-01-AD (65
FR 7796, February 16, 2000); and

¢ For certain McDonnell Douglas
Model DC-8 series airplanes: NPRM

Rules Docket No. 2000-NM—49-AD (65
FR 20390, April 17, 2000).

In late 1997, the FAA informed the
STC holders and operators of Model
DC-8 series airplanes that it was
embarking on a review of Model DC-8
series airplanes that have been
converted from a passenger to a cargo-
carrying (“freighter”’) configuration by
STC. The FAA proposed at a subsequent
industry sponsored meeting in early
1998, that DC—8 operators and STC
holders work together to identify and
address potential safety concerns. This
suggestion to the affected industry
resulted in the creation of the DC-8
Cargo Conversion Joint Task Force (JTF)
(hereinafter referred to as “the JTF”).

The current composition of the JTF
includes holders of each of the six STC’s
that addresses the installation of a main
deck cargo door in Model DC-8 series
airplanes and operators and lessors of
those modified airplanes. At the JTF’s
request, the FAA participates in its
meetings to offer counsel and guidance
with respect to the FAA’s regulatory
processes. The JTF is a clearinghouse for
the gathering and sharing of information
among the parties affected by the FAA
review of STC cargo conversions of
Model DC-8 series airplanes. The JTF
also is a liaison between the FAA,
operators, and STC holders.

The JTF has been working with the
FAA to provide data relating to the
number of STC modified Model DC-8
series airplanes and operators of those
airplanes, and identified which
airplanes are modified by each STC. It
also was instrumental in polling the
operators and providing maintenance
schedules and locations to the FAA,
which helped the FAA arrange visits to
operators of airplanes modified by each
of the STC’s. These visits allowed the
FAA to review both the available data
supporting each STC and modified
airplanes and to identify potential safety
concerns with each of the STC
modifications. Additionally, the JTF has
coordinated funding of the industry
review of the data supporting the STC’s
and ongoing efforts to resolve safety
issues identified by the FAA.

Using the applicable requirements of
CAR part 4b and the criteria specified in
the FAA Memorandum as evaluation
guides, the FAA, in collaboration with
the JTF, conducted an engineering
design review and inspection of an
airplane modified in accordance with
STC SA1862S0. The actions in this
proposed rulemaking address only the
modification associated with this STC.
The FAA identified a number of design
features of the main deck cargo door
systems of STC SA1862S0 that are
unsafe and do not meet the applicable
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requirements of CAR part 4b or the
criteria specified in the FAA
Memorandum. These systems include
the door indication and hydraulic
systems. The FAA design review team
also determined that the design data of
this STC did not include an adequate
safety analysis of the main deck cargo
door systems.

For airplanes modified in accordance
with STC SA1862S0, the FAA
considers the following five specific
design deficiencies of the main deck
cargo door systems to be unsafe:

1. Indication System

The main deck cargo door indication
system for STC SA1862S0 utilizes door
warning lights at the door operator’s
control panel and the flight engineer’s
panel. The warning lights do not
adequately indicate either the door open
or closed status, or latch or lock status.
All three conditions (i.e., door closed,
latched, and locked) must be monitored
directly so that the door indication
system cannot display either ““latched”
before the door is closed or “locked”
before the door is latched. If a
sequencing error caused the door to
latch and lock without being fully
closed, the subject indication system, as
currently designed, would not alert the
door operator or the flight engineer of
this condition. As a result, the airplane
could be dispatched with the main deck
cargo door unsecured, which could lead
to the cargo door opening while the
airplane is in flight.

The light on the flight engineer’s
panel is labeled “Cargo Door” and is
displayed in red since it indicates an
event that requires immediate pilot
action. However, if the flight engineer is
temporarily away from his station, a
door unsafe warning indication could be
missed by the pilots. In addition, the
flight engineer could miss such an
indication by not scanning the panel. As
a result, the pilots and flight engineer
could be unaware of or misinterpret an
unsafe condition and could fail to
respond in the correct manner.
Therefore, an indicator light must be
located in front of and in plain view of
both pilots since one of the pilot’s
stations is always occupied during flight
operations.

The warning lights have a “Press-to-
Test” feature that is adequate to check
the light bulb functionality, but is not
adequate to check the cargo door closed,
latched, and locked functions.

During an FAA review of STC
modified airplanes, instances of distress
of the wire bundle between the fuselage
and main deck cargo door. Additionally,
instances of damaged, loose, or missing
hardware mounting components were

also noted. Therefore, a one-time
general visual inspection of this area to
detect crimped, frayed, or chafed wires
is necessary to ensure the electrical
continuity of the existing door
indication system during the interim
period.

2. Means to Visually Inspect the Locking
Mechanism

The locking system of STC SA1862S0
consists of a lock pin installed at one of
the seven latches of the main deck cargo
door. The single view port of the main
deck cargo door installed in accordance
with STC SA1862S0 monitors the
position of the torque tube that actuates
the door latches, but it does not provide
a means to ensure the position of the
lock pin. Therefore, this view port is
inadequate to ensure that the door is
fully closed, latched, and locked.

As discussed in the ATA Final Report
and the FAA Memorandum, there
should be a means of directly inspecting
each lock or, at a minimum, the locks
at each end of the lock shaft of certain
designs, such that a failure condition in
the lock shaft would be detectable.

3. Means to Prevent Pressurization to an
Unsafe Level

McDonnell Douglas Model DC-8
series airplanes modified in accordance
with STC SA1862S0 are equipped with
a means to inhibit pressurization of the
airplane in the event that the main deck
cargo door is not closed and locked. In
the event the door is not closed and
locked, the air conditioning turbo-
compressors normally cannot be turned
on to pressurize the airplane. However,
there may be failure modes in the
system that would allow pressurization
of the airplane to an unsafe level in the
event that the main deck cargo door is
not closed and locked. Therefore, a
means must be installed to prevent
pressurization of the airplane to an
unsafe level if the door is not fully
closed, latched, and locked.

4. Powered Lock Systems

STC SA1862S0 utilizes a landing gear
squat switch to remove power from the
door control master switch (i.e.,
electrical and hydraulic) while the
airplane is in flight. Latent failure of the
squat switch together with other latent
and/or single point failures could
precipitate inadvertent door openings.
Therefore, a means to remove power
from the door controls must be installed
to prevent inadvertent opening of the
main deck cargo door in flight.

A systems safety analysis would
normally evaluate and resolve the
potential for these types of unsafe
conditions. The design data for STC

SA1862SSO do not include a system
safety analysis to specifically identify
these failure modes and do not show
that an inadvertent main deck cargo
door opening is extremely improbable.
The need for a system safety analysis is
identified in the ATA Final Report and
the FAA Memorandum.

5. Lock Strength

Analysis of the existing latching and
locking mechanism of the main deck
cargo door indicates that in the event of
a system jam, continued operation of the
hydraulic cylinders could result in
structural deformation of elements of
the latching and locking mechanisms.
Structural deformation of the locking
mechanism could result in the single
door latch equipped with a lock not
being locked and consequent erroneous
indication to the pilots that the latch is
locked properly. Further, the FAA has
determined that a lock on a single latch
is inadequate to provide the level of
safety envisioned by the applicable
certification requirements. Therefore,
the latching and locking systems for the
main deck cargo door must be modified
to prevent structural deformation,
which could result in incorrect
indication to the pilots that the door is
not fully closed, latched, and locked.

Explanation of Requirements of
Proposed Rule

Since unsafe conditions have been
identified that are likely to exist or
develop on other products of this same
type design, the proposed AD would
require, within 60 days after the
effective date of this AD, the following
actions:

» A general visual inspection of the
wire bundle of the main deck cargo door
between the exit point of the cargo liner
and the attachment point on the main
deck cargo door to detect crimped,
frayed, or chafed wires;

» A general visual inspection for
damaged, loose, or missing hardware
mounting components; and repair, if
necessary.

These actions would be required to be
accomplished in accordance with FAA-
approved maintenance procedures.

The proposed AD also would require,
within 60 days after the effective date of
the AD, a revision of the Limitations
Section of the appropriate FAA-
approved Airplane Flight Manual
Supplement (AFMS) for STC SA1862S0
by inserting therein procedures to
ensure that the main deck cargo door is
closed, latched, and locked prior to
dispatch of the airplane; and installation
of any associated placards. These
actions would be required to be
accomplished in accordance with a
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method approved by the Manager, Los
Angeles Aircraft Certification Office
(ACO), FAA, Transport Airplane
Directorate.

The proposed AD also would require,
within 18 months after the effective date
of this AD, the following actions:

* Modification of the indication
system of the main deck cargo door to
indicate to the pilots whether the main
deck cargo door is fully closed, latched,
and locked;

* Modification of the mechanical and
hydraulic systems of the main deck
cargo door to eliminate detrimental
deformation of the elements of the door
latching and locking mechanisms;

* Installation of a means to visually
inspect the locking mechanism of the
main deck cargo door;

* Installation of a means to remove
power to the door while the airplane is
in flight; and

* Modification of the existing means
or installation of a new means to
prevent pressurization to an unsafe level
if the main deck cargo door is not fully
closed, latched, and locked.

The modifications and installations
would be required to be accomplished
in accordance with a method approved
by the Manager, Los Angeles ACO.
Accomplishment of the modifications
and installations would constitute
terminating action for the general visual
inspections, AFMS revision, and
associated placards described
previously.

Cost Impact

There are approximately 5 Model DC—
8 series airplanes of the affected design
in the worldwide fleet. The FAA
estimates that 4 airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
general visual inspections, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
general visual inspections proposed by
this AD on U.S. operators is estimated
to be $240, or $60 per airplane, per
inspection cycle.

It would take approximately 1 work
hour per airplane to accomplish the
AFMS revision and installation of
associated placards, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
AFMS revision and installation of
associated placards proposed by this AD
on U.S. operators is estimated to be
$240, or $60 per airplane.

The FAA estimates that it would take
approximately 210 work hours per
airplane to accomplish the modification
required by paragraph (c) of the

proposed AD, at an average labor rate of
$60 per work hour. The FAA also
estimates that required parts would cost
approximately $45,000 per airplane.
Based on these figures, the cost impact
of this modification proposed by this
AD on U.S. operators is estimated to be
$230,400, or $57,600 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Therefore, it is determined that this
proposal would not have federalism
implications under Executive Order
13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 2000-NM—-100—
AD.

Applicability: Model DC-8 series airplanes
that have been converted from a passenger to
a cargo-carrying (““freighter”) configuration in
accordance with Supplemental Type
Certificate (STC) SA1862S0; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent opening of the cargo door while
the airplane is in flight, and consequent rapid
decompression of the airplane including
possible loss of flight control or severe
structural damage, accomplish the following:

Actions Addressing the Main Deck Cargo
Door

(a) Within 60 days after the effective date
of this AD, accomplish a general visual
inspection of the wire bundle of the main
deck cargo door between the exit point of the
cargo liner and the attachment point on the
main deck cargo door to detect crimped,
frayed, or chafed wires; and perform a
general visual inspection for damaged, loose,
or missing hardware mounting components.
If any crimped, frayed, or chafed wire, or
damaged, loose, or missing hardware
mounting component is detected, prior to
further flight, repair in accordance with FAA-
approved maintenance procedures.

Note 2: For the purposes of this AD, a
general visual inspection is defined as “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

(b) Within 60 days after the effective date
of this AD, revise the Limitations Section of
the appropriate FAA-approved Airplane
Flight Manual Supplement (AFMS) for STC
SA1862S0 by inserting therein procedures to
ensure that the main deck cargo door is fully
closed, latched, and locked prior to dispatch
of the airplane, and install any associated
placards. The AFMS revision procedures and
installation of any associated placards shall
be accomplished in accordance with a
method approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
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Actions Addressing the Main Deck Cargo
Door Systems

(c) Within 18 months after the effective
date of this AD, accomplish the actions
specified in paragraphs (c)(1), (c)(2), (c)(3),
(c)(4), and (c)(5) of this AD in accordance
with a method approved by the Manager, Los
Angeles ACO.

(1) Modify the indication system of the
main deck cargo door to indicate to the pilots
whether the main deck cargo door is fully
closed, latched, and locked;

(2) Modify the mechanical and hydraulic
systems of the main deck cargo door to
eliminate detrimental deformation of
elements of the door latching and locking
mechanism;

(3) Install a means to visually inspect the
locking mechanism of the main deck cargo
door;

(4) Install a means to remove power to the
door while the airplane is in flight; and

(5) Install a means to prevent
pressurization to an unsafe level if the main
deck cargo door is not fully closed, latched,
and locked.

(d) Compliance with paragraphs (c)(1),
(c)(2), (c)(3), (c)(4), and (c)(5) of this AD
constitutes terminating action for the
requirements of paragraphs (a) and (b) of this
AD, and the AFMS revision and placards
may be removed.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permit

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Appendix 1

Excerpt from an FAA Memorandum to
Director—Airworthiness and Technical
Standards of ATA, dated March 20, 1992

“(1) Indication System:

(a) The indication system must monitor the
closed, latched, and locked positions,
directly.

(b) The indicator should be amber unless
it concerns an outward opening door whose
opening during takeoff could present an
immediate hazard to the airplane. In that case
the indicator must be red and located in
plain view in front of the pilots. An aural
warning is also advisable. A display on the
master caution/warning system is also
acceptable as an indicator. For the purpose
of complying with this paragraph, an
immediate hazard is defined as significant

reduction in controllability, structural
damage, or impact with other structures,
engines, or controls.

(c) Loss of indication or a false indication
of a closed, latched, and locked condition
must be improbable.

(d) A warning indication must be provided
at the door operators station that monitors
the door latched and locked conditions
directly, unless the operator has a visual
indication that the door is fully closed and
locked. For example, a vent door that
monitors the door locks and can be seen from
the operators station would meet this
requirement.

(2) Means to Visually Inspect the Locking
Mechanism:

There must be a visual means of directly
inspecting the locks. Where all locks are tied
to a common lock shaft, a means of
inspecting the locks at each end may be
sufficient to meet this requirement provided
no failure condition in the lock shaft would
go undetected when viewing the end locks.
Viewing latches may be used as an alternate
to viewing locks on some installations where
there are other compensating features.

(3) Means to Prevent Pressurization:

All doors must have provisions to prevent
initiation of pressurization of the airplane to
an unsafe level, if the door is not fully closed,
latched and locked.

(4) Lock Strength:

Locks must be designed to withstand the
maximum output power of the actuators and
maximum expected manual operating forces
treated as a limit load. Under these
conditions, the door must remain closed,
latched and locked.

(5) Power Availability:

All power to the door must be removed in
flight and it must not be possible for the
flight crew to restore power to the door while
in flight.

(6) Powered Lock Systems:

For doors that have powered lock systems,
it must be shown by safety analysis that
inadvertent opening of the door after it is
fully closed, latched and locked, is extremely
improbable.”

Issued in Renton, Washington, on May 10,
2000.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 00-12249 Filed 5-15-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-105—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Airbus Model A300-600 series
airplanes. This proposal would require
repetitive high frequency eddy current
(HFEC) or rototest inspections to detect
cracking in the area surrounding the
frame feet attachment holes between
fuselage frames (FR) 41 and FR46;
installation of new fasteners for certain
airplanes; and follow-on corrective
actions, if necessary. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent cracking of
the center section of the fuselage, which
could result in rupture of the frame foot
and reduced structural integrity of the
airplane.

DATES: Comments must be received by
June 15, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
105—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
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in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2000-NM—-105—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-105—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on all Airbus Model
A300-600 series airplanes. The DGAC
advises that, during an inspection
performed in accordance with Structure
Significant Item (SSI) Task 53—-15-54,
cracking was detected in the area
surrounding the frame feet attachment
holes at fuselage frames (FR) 43 through
FR46 between stringers 24 and 30 on the
right-hand side, and at FR45 on the left-
hand side. The cracking occurred on an
airplane that had accumulated 26,100
total flight cycles and 32,160 total flight
hours. Such cracking of the center
section of the fuselage, if not detected
and corrected, could result in rupture of
the frame foot and reduced structural
integrity of the airplane.

Explanation of Relevant Service
Information

The manufacturer has issued Airbus
Service Bulletin A300-53—-6122, dated
February 9, 2000, which describes
procedures for repetitive high frequency
eddy current (HFEC) or rototest
inspections to detect cracking of the
frame feet attachment holes between
FR41 and FR46; installation of new
fasteners for certain airplanes; and
follow-on corrective actions, if
necessary. The follow-on corrective

actions involve subsequent performing
rotating probe inspections and repairing
certain cracking conditions. The repair
involves reaming out cracks, cold
working fastener holes, and installing
oversized fasteners. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 2000—060—
303(B), dated February 9, 2000, in order
to assure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive HFEC or rototest inspections
to detect cracking in the area
surrounding the frame feet attachment
holes between FR41 and FR46;
installation of new fasteners for certain
airplanes; and follow-on corrective
actions, if necessary. The actions would
be required to be accomplished in
accordance with the service bulletin
described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of certain conditions, this
proposal would require the repair of
those conditions to be accomplished in
accordance with a method approved by
the FAA or the DGAC (or its delegated
agent). In light of the type of repair that
would be required to address the
identified unsafe condition, and in
consonance with existing bilateral
airworthiness agreements, the FAA has
determined that, for the proposed AD, a
repair approved by either the FAA or
the DGAC would be acceptable for
compliance with this proposed AD.

Cost Impact

The FAA estimates that 75 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 6 work hours per
airplane to accomplish the proposed
inspections, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $27,000, or $360 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.



Federal Register/Vol. 65, No. 95/ Tuesday, May 16, 2000/Proposed Rules

31115

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 2000-NM-105-AD.

Applicability: All Model A300-600 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking of the center section
of the fuselage, which could result in rupture
of the frame foot and reduced structural
integrity of the airplane, accomplish the
following:

High Frequency Eddy Current (HFEC) or
Rototest Inspection

(a) Perform a HFEC or rototest inspection
to detect cracking in the area surrounding the
frame feet attachment holes between fuselage
frames (FR) 41 and FR46 from stringers 24 to
28, left- and right-hand sides, in accordance
with Airbus Service Bulletin A300-53-6122,
dated February 9, 2000, at the time specified
in paragraph (a)(1) or (a)(2), as applicable.

(1) For airplanes on which Task 53-15-54
in Maintenance Review Board Document
(MRBD), Revision 3, dated April 1998, has
NOT been accomplished as of the effective
date of this AD: Perform the inspection at the
later of the times specified in paragraphs
(a)(1)() and (a)(1)(ii) of this AD.

(i) Prior to the accumulation of the total
flight-cycle or flight-hour threshold,
whichever occurs first, specified in
paragraph 1.E. (“Compliance”) of the service
bulletin; or

(ii) Within the applicable grace period
specified in paragraph 1.E. (“Compliance”) of
the service bulletin.

(2) For airplanes on which Task 53—-15-54
in Maintenance Review Board Document
(MRBD), Revision 3, dated April 1998, has
been accomplished as of the effective date of
this AD: Perform the next repetitive
inspection at the later of the times specified
in paragraphs (a)(2)(i) and (a)(2)(ii) of this
AD

(i) Within the flight-cycle or flight-hour
interval, whichever occurs first, specified in
paragraph 1.E. (“Compliance”) of the service
bulletin, following the latest inspection
accomplished in accordance with the MRBD;
or

(ii) Within the grace period specified in
paragraph 1.E. (“Compliance”) of the service
bulletin.

(b) For airplanes on which no cracking is
detected during the inspection required by
paragraph (a) of this AD, prior to further
flight, install new fasteners as applicable, in
accordance with Airbus Service Bulletin
A300-53-6122, dated February 9, 2000; and
repeat the inspection required by paragraph
(a) of this AD thereafter at intervals not to
exceed the applicable intervals specified in
paragraph 1.E. (“Compliance”) of the service
bulletin.

Corrective Actions

(c) For airplanes on which cracking is
detected during any inspection required by
this AD: Prior to further flight, except as
required by paragraph (d) of this AD,
accomplish corrective actions (e.g.,
performing rotating probe inspections,
reaming out cracks, cold working fastener
holes, and installing oversized fasteners) in
accordance with Airbus Service Bulletin
A300-53-6122, dated February 9, 2000.
Repeat the inspection required by paragraph
(a) of this AD thereafter at intervals not to
exceed the applicable intervals specified in
paragraph 1.E. (“Compliance”) of the service
bulletin.

(d) If cracking is detected during any
inspection required by this AD, and the
service bulletin specifies to contact the
manufacturer for an appropriate corrective
action: Prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Generale de 1’Aviation Civile
(DGAQ) (or it’s delegated agent).

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 2000—060—
303(B), dated February 9, 2000.

Issued in Renton, Washington, on May 10,
2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-12248 Filed 5-15-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106186-98]
RIN 1545-AW36

Certain Corporate Reorganizations
Involving Disregarded Entities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance to corporations and their
shareholders about whether certain
transactions qualify as corporate
reorganizations. The proposed
regulations apply to certain mergers
under state or Federal law between two
entities, one of which is a corporation
and the other of which, for Federal tax
purposes, is disregarded as an entity
separate from its owner (for example, a
qualified REIT subsidiary, a qualified
subchapter S subsidiary, or a limited
liability company with a single
corporate owner that does not elect to be
treated as a separate corporation). This
document also provides a notice of
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by August 14, 2000.
Requests to speak (with outlines of oral
comments to be discussed) at the public
hearing scheduled for August 8, 2000,
must be received by July 18, 2000.

ADDRESSES: Send submissions to
CC:DOM:CORP:R (REG-106186—-98),
room 5226, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 am and
5 pm to: CC:DOM:CORP:R (REG-
106186-98), Courier’s desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC 20044.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the ‘“Tax Regs” option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
reglist.html. The public hearing will be
held in room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Reginald Mombrun, (202) 622-7750,
concerning submissions of comments,
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the hearing, and/or to be placed on the
building access list to attend the
hearing, Guy Traynor, (202) 622—7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) that provide
guidance as to whether certain mergers
under state or Federal law between two
entities, one of which is a corporation
and the other of which, for Federal tax
purposes, is disregarded as an entity
separate from its owner can be statutory
mergers qualifying as reorganizations
under section 368(a)(1)(A) of the
Internal Revenue Code of 1986 (Code).
The Code provides general
nonrecognition treatment for
reorganizations specifically described in
section 368(a). Section 368(a)(1)(A)
provides that the term reorganization
means ‘“‘a statutory merger or
consolidation.” Section 1.368-2(b)(1)
provides that a statutory merger must be
accomplished under the “corporation
laws of the United States or a State or
territory or the District of Columbia.” In
addition to meeting the requirements of
section 368(a), a merger transaction
must meet other reorganization
requirements such as the requirement
that the persons engaged in the
transaction each qualify as ““a party to
a reorganization” under section 368(b),
the continuity of interest requirement of
§1.368—1(e), and the continuity of
business enterprise requirement of
§1.368—1(d).

Certain entities that are respected
under state law are disregarded for
Federal tax purposes. These entities
include a qualified REIT subsidiary, a
qualified subchapter S subsidiary
(QSub), and an entity that is disregarded
under § 301.7701-3 as an entity separate
from its owner. Section 856(i)(2)
provides that a corporation that is
wholly owned by a real estate
investment trust (REIT) is a qualified
REIT subsidiary. Section 1361(b)(3)(B)
provides that a QSub is an eligible
domestic corporation, wholly owned by
an S corporation, for which the S
corporation makes a QSub election.
Under § 301.7701-3, a business entity
that is not classified as a corporation per
se (see § 301.7701-2(b)((1), (3), (4), (5),
(6), (7) or (8); for example, a limited
liability company) can elect to be
treated as a corporation or, if it has a
single owner, can choose to be
disregarded. (These entities hereinafter
are collectively referred to as
Disregarded Entities, and the
corporation that owns the Disregarded

Entity is referred to as the Owner.) For
Federal tax purposes, all of the assets,
liabilities, and items of income,
deduction, and credit of a Disregarded
Entity are treated as those of its Owner.

Because qualified REIT subsidiaries
and QSubs are corporations under state
law, state merger laws generally permit
them to merge with other corporations.
In addition, many state merger laws
permit mergers between limited liability
companies and corporations.

Commentators have raised questions
as to whether the merger under state or
Federal law of a Disregarded Entity into
an acquiring corporation or of a target
corporation into a Disregarded Entity
can qualify as a reorganization under
section 368(a)(1)(A). These regulations
address this issue.

Explanation of Provisions

The proposed regulations provide
guidance on the tax treatment of the
following two transactions: (1) the
merger of a Disregarded Entity into an
acquiring corporation, and (2) the
merger of a target corporation into a
Disregarded Entity. Under the Federal
tax laws, the merger under state or
Federal law of a Disregarded Entity into
an acquiring corporation in which the
Owner exchanges its interest in the
Disregarded Entity for stock in the
acquiring corporation and the
Disregarded Entity ceases to exist as a
result of the transaction by operation of
the state or Federal merger law
(hereinafter, the merger of a Disregarded
Entity into an acquiring corporation) is
treated as if the Owner transferred the
assets of the Disregarded Entity to the
acquiring corporation. Conversely, the
merger under state or Federal law of a
target corporation into a Disregarded
Entity in which the shareholders of the
target corporation exchange their target
corporation stock for stock in the Owner
and the Disregarded Entity does not lose
its status as a Disregarded Entity as a
result of the transaction (hereinafter, the
merger of a target corporation into a
Disregarded Entity) is treated as if the
Owner acquired all of the assets of the
target corporation.

The proposed regulations reflect
Treasury’s and the IRS’ view that
neither merger is a statutory merger
qualifying as a reorganization under
section 368(a)(1)(A). Compliance with a
corporate law merger statute does not by
itself qualify a transaction as a
“statutory merger” for purposes of
section 368(a)(1)(A). See Roebling v.
Commissioner, 143 F.2d 810, 812 (3d
Cir. 1944), cert. denied, 323 U.S. 773
(1944). The proposed regulations
contain the requirements that must be
satisfied for a state or Federal law

merger or consolidation to qualify as a
reorganization under section
368(a)(1)(A). In addition, the proposed
regulations remove the word
“corporation” from the requirement
that, in order to qualify as a
reorganization under section
368(a)(1)(A), a merger or consolidation
must be effected pursuant to the
corporation law of the relevant
jurisdiction. This change is necessary to
conform the regulations to the IRS’ long-
standing position that a merger or
consolidation may qualify as a
reorganization under section
368(a)(1)(A) even if it is undertaken
pursuant to laws other than the
corporation law of the relevant
jurisdiction. See Rev. Rul. 84-104
(1984-2 C.B. 94) (a “consolidation”
pursuant to the National Banking Act,
12 U.S.C. 215, is treated as a merger for
Federal tax purposes).

The Merger of a Disregarded Entity into
an Acquiring Corporation

Consistent with the views of all the
commentators, Treasury and the IRS
believe that the merger of a Disregarded
Entity into an acquiring corporation is
not a statutory merger qualifying as a
reorganization under section
368(a)(1)(A) because the Owner’s assets
(other than those held in the
Disregarded Entity) are not transferred
to the acquiring corporation and the
Owner does not cease to exist as a result
of the state or Federal law merger
transaction. “A merger ordinarily is an
absorption by one corporation of the
properties and franchises of another
whose stock it has acquired. The merged
corporation ceases to exist, and the
merging corporation alone survives.”
Cortland Specialty Co. v. Commissioner
of Internal Revenue, 60 F. 2d 937, 939
(2d Cir. 1932), cert. denied, 288 U.S. 599
(1933). The merger of a Disregarded
Entity into an acquiring corporation, in
which the Owner’s assets and liabilities
are divided between the Owner and the
acquiring corporation after the
transaction, is a divisive transaction, not
a transaction in which the assets of the
Owner and the acquiring corporation
are combined. Congress intended that
section 355 be the sole means under
which divisive transactions will be
afforded tax-free status and, thus,
specifically required the liquidation of
the acquired corporation in
reorganizations under both sections
368(a)(1)(C) and 368(a)(1)(D) in order to
prevent these reorganizations from
being used in divisive transactions that
did not satisfy section 355. See S. Rep.
No. 1622, 83rd Cong., 2d Sess. 274
(1954); S. Rpt. No. 169, 98th Cong., 2d
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Sess. 204 (1984) and Rev. Rul. 2000-5
(2000-5 L.R.B. 436).

Accordingly, consistent with existing
law, the proposed regulations provide
that for a merger to qualify as a
reorganization under section
368(a)(1)(A), it must, by operation of the
merger statute of the relevant
jurisdiction, result in one corporation
acquiring the assets of the merging
corporation and the merging corporation
ceasing to exist. Thus, the merger of a
Disregarded Entity into an acquiring
corporation cannot qualify as a
reorganization under section
368(a)(1)(A). However, the transaction
may be treated as a reorganization under
section 368(a)(1)(C), (D), or (F) if all
applicable requirements are met
(including the liquidation of the
Owner). The transaction also may be
described in section 351.

The Merger of a Target Corporation into
a Disregarded Entity

There has been a split in views as to
whether the merger of a target
corporation into a Disregarded Entity is
a statutory merger qualifying as a
reorganization under section
368(a)(1)(A). Some commentators argue
that, because the Disregarded Entity is
disregarded for Federal tax purposes,
the transaction should be treated for
Federal tax purposes as a merger into
the Owner. Thus, they argue, as long as
the Owner is a corporation, all other
relevant reorganization requirements are
satisfied, and the target corporation
could have merged into the Owner in a
transaction that qualifies as a
reorganization under section
368(a)(1)(A), the merger should qualify
as a reorganization under section
368(a)(1)(A). According to these
commentators, treating such a merger as
a statutory merger into the Owner
qualifying as a reorganization under
section 368(a)(1)(A) does not
inappropriately facilitate avoidance of
any reorganization requirement under
section 368. Accordingly, the
commentators argue there is no sound
policy for not permitting the merger of
a target corporation into a Disregarded
Entity to be treated as a statutory merger
into the Owner qualifying as a
reorganization under section
368(a)(1)(A).

Other commentators argue that, as a
technical matter, the better
interpretation of the applicable
provisions of the Code and regulations
is that the merger of a target corporation
into a Disregarded Entity is not a
statutory merger of the target
corporation into the Owner qualifying
as a reorganization under section
368(a)(1)(A). Congress added the word

“statutory” in 1934 so that the
definition “will conform more closely to
the general requirements of [state or
Federal] corporation law.” See H.R. Rep.
No. 704, 73rd Cong., 2nd Sess. 14
(1934). Treasury and the IRS believe
that it is inappropriate to treat the state
or Federal law merger of a target
corporation into a Disregarded Entity
instead as a statutory merger of the
target corporation into the Owner,
because the Owner, the only potential
party to a reorganization under section
368(b), is not a party to the state or
Federal law merger transaction. A
reorganization under section
368(a)(1)(A) is a combination of the
assets and liabilities of two corporations
through a merger under state or Federal
law. A merger of a target corporation
into a Disregarded Entity differs from a
merger of a target corporation into the
Owner because the target corporation
and the Owner have combined their
assets and liabilities only under the
Federal tax rules concerning
Disregarded Entities, and not under
state or Federal merger law, the law on
which Congress relied in enacting
section 368(a)(1)(A).

Accordingly, the proposed regulations
provide that the merger of a target
corporation into a Disregarded Entity is
not a statutory merger of the target
corporation into the Owner qualifying
as a reorganization under section
368(a)(1)(A). Such a transaction may
qualify as a reorganization under section
368(a)(1)(C), section 368(a)(1)(D), or
section 368(a)(1)(F) if all relevant
requirements are met. Such a
transaction also may qualify for
nonrecognition of gain under section
351.

Proposed Effective Date

These regulations as proposed apply
to any transaction occurring on or after
the date these regulations are published
as final regulations in the Federal
Register.

Comments Requested

Several states permit the merger of a
domestic corporation into a foreign
corporation under state law. Treasury
and the IRS are studying whether this
transaction qualifies as a reorganization
under section 368(a)(1)(A) and request
comments on this issue.

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure

Act (5 U.S.C chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight copies) that are submitted timely
to the IRS. Alternatively, taxpayers may
submit comments electronically via the
Internet by selecting the “Tax Regs”
option on the IRS Home Page, or by
submitting comments directly to the IRS
Internet site at http://www.irs.gov/
tax__regs/reglist.html. The IRS and
Treasury Department request comments
on the clarity of the proposed rules and
how they can be made easier to
understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for August 8, 2000, beginning at 10:00
AM in Room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (a signed
original and eight (8) copies) by July 18,
2000. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for
reviewing outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information: The principal
author of these regulations is Reginald
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Mombrun of the office of the Assistant
Chief Counsel (Corporate), IRS.
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

Par. 2. Section 1.368-2 is amended by
revising paragraph (b)(1) to read as
follows:

§1.368-2 Definition of terms.
* * * * *

(b)(1) In order to qualify as a
reorganization under section
368(a)(1)(A), the transaction must be a
merger or consolidation involving two
corporations effected pursuant to the
laws of the United States or a State or
territory, or the District of Columbia. In
addition, by operation of such a merger
law, the transaction must result in one
corporation acquiring the assets of the
merging corporation and the merging
corporation ceasing to exist. Similarly,
by operation of such a consolidation
law, the transaction must result in one
newly formed corporation acquiring the
assets of both consolidating
corporations, and both consolidating
corporations ceasing to exist. Thus, the
merger under state or Federal law of an
entity that is disregarded as an entity
separate from its owner for Federal tax
purposes into an acquiring corporation
in which the owner exchanges its
interest in the disregarded entity for
stock in the acquiring corporation and
the disregarded entity ceases to exist as
a result of the transaction by operation
of the state or Federal merger law is not
a statutory merger qualifying as a
reorganization under section
368(a)(1)(A). Moreover, the merger of a
target corporation into an entity that is
disregarded as an entity separate from
its owner for Federal tax purposes that
does not lose its status as a disregarded
entity as a result of the transaction is not
a statutory merger qualifying as a
reorganization under section
368(a)(1)(A). Examples of entities that
are disregarded as entities separate from
their owners include a qualified REIT
subsidiary (within the meaning of

section 856(i)(2)), a qualified subchapter
S subsidiary (within the meaning of
section 1361(b)(3)(B)), and a business
entity that is not classified as a
corporation and that has a single owner
(as provided in § 301.7701-2(c)(2) of
this chapter). The preceding five
sentences apply to any transaction
occurring on or after [Date These
Regulations Are Published As Final
Regulations In The Federal Register].

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 00-11902 Filed 5—-11-00; 2:30 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-100163-00]

RIN 1545-AX73

Applying Section 197 to Partnerships;
Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed regulations relating
to the application of section 197 to
partnerships.

DATES: The public hearing originally
scheduled for Wednesday, May 24,
2000, at 10 a.m., is canceled.

FOR FURTHER INFORMATION CONTACT: Guy
R. Traynor of the Regulations Unit,
Assistant Chief Counsel (Corporate), at
(202) 622-7180 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on January 25, 2000,
(65 FR 3903), announced that a public
hearing was scheduled for May 24,
2000, at 10 a.m., in room 2615, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC. The
subject of the public hearing is proposed
regulations under section 197 of the
Internal Revenue Code. The deadline for
requests to speak and outlines of oral
comments expired on May 3, 2000.

The notice of proposed rulemaking
and notice of public hearing, instructed
those interested in testifying at the
public hearing to submit a request to
speak and an outline of the topics to be
addressed. As of May 9, 2000, no one
has requested to speak. Therefore, the

public hearing scheduled for May 24,
2000, is canceled.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 00-12201 Filed 5-15-00; 8:45 am]
BILLING CODE 4830-01-P

POSTAL SERVICE
39 CFR Part 111

Sack Preparation Changes for
Periodicals Nonletter-Size Pieces and
Periodicals Prepared on Pallets

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise the standards for the preparation
of nonautomation nonletter-size carrier
route Periodicals prepared in sacks and
the preparation of Periodicals packages
and bundles on pallets. For Periodicals
carrier route mail in sacks, the proposed
standards would require carrier route
sacks to contain a minimum of 24 pieces
and would make 5-digit scheme carrier
route sacks a required sack sortation
level. All other sack sortation criteria
would remain unchanged. For
Periodicals prepared in packages and
bundles on pallets, the proposal would
require preparation of 5-digit scheme
pallets.

DATES: Comments on the proposed
standards must be received on or before
June 15, 2000.

ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Mail Preparation and Standards, U.S.
Postal Service, 475 L’Enfant Plaza SW,
Room 6800, Washington, DC 20260—
2405. Copies of all written comments
will be available for inspection and
photocopying at USPS Headquarters
Library, 475 L’Enfant Plaza SW, 11th
Floor N, Washington, DC between 9 a.m.
and 4 p.m., Monday through Friday.
Copies of comments also may be
requested via fax or email.

FOR FURTHER INFORMATION CONTACT: Joel
Walker, 202—268-3340;
jwalke13@email.usps.gov.

SUPPLEMENTARY INFORMATION: The Postal
Service and the Periodicals industry are
concerned over recent upward trends in
the costs associated with processing
Periodicals mail and have been studying
ways to reverse these trends. Several
ideas have come out of mutual
discussions that were based on joint
representation from the Postal Service
and the Periodicals industry. Cost
models suggest that we can reduce
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handling costs by preparing Periodicals
mail in a manner to facilitate handling,
such as optimizing presort levels and
requiring the use of scheme sorts.

In order to reduce processing costs for
the handling of Periodicals mail, the
Postal Service is proposing mail
preparation and sortation changes for
nonautomation nonletter-size
Periodicals prepared in sacks. Currently,
postal standards provide an option for
Periodicals mailers to prepare carrier
route sacks with a minimum of one
package. To reduce the number of sacks
and the processing costs associated with
the handling of these sacks, the Postal
Service is proposing that all direct
carrier route sacks must contain a
minimum of 24 pieces and will require
the use of 5-digit/scheme carrier routes
sorts for nonautomation nonletter-size
Periodicals prepared in sacks. Carrier
route packages totaling less than 24
pieces to the same carrier route would
be placed in 5-digit carrier routes or 5-
digit scheme carrier routes sacks as
appropriate. This proposed change
should not have any negative impact on
service because a direct carrier route
sack is opened and its contents
distributed in the same manner and
location as 5-digit carrier routes and 5-
digit scheme carrier routes sacks at the
delivery unit.

To increase the number of pallets that
can be cross-docked and reduce
processing costs associated with the
handling of pallets of Periodicals, the
Postal Service proposes to require
preparation of both 5-digit scheme and
5-digit pallets when there are 500
pounds of Periodicals packages and
bundles for a scheme in DMM L001, or
for a single 5-digit Zip Code not listed
in DMM Lo001.

The proposed effective date of this
change is October 15, 2000.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
410 (a)), the Postal Service invites
comments on the following proposed
revisions to the Domestic Mail Manual,
incorporated by reference in the Code of
Federal Regulations. See 39 CFR part
111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Revise the following sections of the
Domestic Mail Manual as follows:

E200 Periodicals

* * * * *

E230 Nonautomation Rates

* * * * *

2.0 CARRIER ROUTE RATES

* * * * *
2.2 Eligibility

Preparation to qualify eligible pieces
for carrier route rates is optional and is
subject to M200. * * *

[Amend 2.2a by replacing the last
sentence to read as follows:]

* * * (Preparation of 5-digit/scheme
carrier routes sacks is required must be
done for all 5-digit/scheme

destinations.)
* * * * *

M Mail Preparation and Sortation
Mo000 General Preparation Standards
MO010 Mailpieces

M011 Basic Standards

1.0 TERMS AND CONDITIONS

* * * * *
1.3 Preparation Instructions

For purposes of preparing mail:
[Amend 1.3h and 1.3i by replacing the
fourth sentence in each to read as

follows:]

h. * * * The 5-digit/scheme sort is
required for carrier route rate flat-size
and irregular parcel Periodicals and
optional for flat-size Enhanced Carrier
Route rate Standard Mail (A) in sacks.

R

i. * * * The 5-digit/scheme sort is
required for carrier route rate flat-size
and irregular parcel Periodicals and
optional for flat-size Standard Mail (A)
prepared as packages on pallets and
may not be used for other mail prepared
on pallets, except for packages of
Standard Mail (A) irregular parcels that
are part of a mailing job that is prepared
in part as palletized flats at automation
rates. * * *

MO030 Containers

* * * * *

Mo033 Sacks and Trays

* * * * *

1.0 BASIC STANDARDS

* * * * *

1.8 Periodicals Flats and Irregular
Parcels Origin/Entry SCF Sacks

[Amend 1.8 by replacing the first
sentence to read as follows:]

For flat-size and irregular parcel-size
Periodicals, after all carrier route, 5-
digit/scheme carrier routes, 5-digit, 3-
digit, and required SCF sacks are
prepared, an SCF sack must be prepared
to contain any remaining 5-digit and 3-
digit packages for the 3-digit ZIP Code
area(s) served by the SCF serving the
post office where the mail is verified,
and may be prepared for the area served
by the SCF/plant where mail is entered
(if that is different from the SCF/plant
serving the post office where the mail is
verified; e.g., a PVDS deposit site).

EE

* * * * *

Mo040 Pallets
Mo41

* * * * *

General Standards

5.0 Preparation

* * * * *

5.2 Required Preparation

These standards apply to:

[Amend 5.2a by replacing the third
sentence and adding a new fourth
sentence to read as follows:]

a. Periodicals, Standard Mail (A), and
Parcel Post (other than BMC Presort,
OBMC Presort, DSCF, and DDU rate
mail). A pallet must be prepared to a
required sortation level when there are
500 pounds of Periodicals or Standard
Mail packages, sacks, or parcels or six
layers of Periodicals or Standard Mail
(A) letter trays. For packages of
Periodicals flats and irregular parcels on
pallets prepared under the standards for
package reallocation (M045.5), not all
mail for a required 5-digit/scheme
destination is required to be on a 5-
digit/scheme pallet. For packages of
Standard Mail (A) flats on pallets, not
all mail for a required 5-digit
destination is required to be on a 5-digit
pallet or optional 5-digit/scheme pallet.

R

Mo045 Palletized Mailings

* * * * *

4.0 PALLET PRESORT AND
LABELING

4.1 Packages, Bundles, Sacks, or
Trays on Pallets

[Amend 4.1a and b to read as follows:]

a. 5-digit (For Periodicals sacks or
trays and all Standard Mail): required
for sacks; required for packages and
bundles of Standard Mail, except for
packages and bundles prepared under b;
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optional for trays; for Line 1, use 5-digit
ZIP Code destination of contents.

b. 5-digit/scheme: required for
Periodicals packages and bundles and
optional for Standard Mail (A) packages
and bundles; for Line 1 for 5-digit
pallets, use 5-digit ZIP Code destination
of contents; for Line 1 for 5-digit/

scheme pallets, use L001, Column B.
* * * * *

M200 Periodicals (Nonautomation)
1.0 BASIC STANDARDS

* * * * *

1.5 Low-Volume Packages and Sacks
[Amend 1.5 to read as follows:]

As a general exception to 2.4b through
2.4d, and 3.1a through 3.1e, nonletter-
size Periodicals may be prepared in
carrier route, 5-digit, and 3-digit
packages containing fewer than six
pieces when the publisher determines
that such preparation improves service,
provided those packages are placed in
carrier route (24 piece minimum), 5-
digit carrier routes, 5-digit scheme
carrier routes, 5-digit, 3-digit, and SCF
sacks. These low-volume packages may
be placed on 5-digit/scheme, 3-digit,
and SCF pallets under M045.

* * * * *

3.0 SACK PREPARATION (FLAT-
SIZE PIECES AND IRREGULAR
PARCELS)

3.1 Sack Preparation

Sack size, preparation sequence, and
Line 1 labeling:

[Amend 3.1 by deleting b, re-
designating c through h as b through g,
and rewording a and new b to read as
follows:]

a. Carrier route: required for rate
eligibility at 24 pieces, fewer pieces not
permitted; for Line 1, use 5-digit ZIP
Code destination of packages, preceded
for military mail by the prefixes under
Mo31.

b. 5-digit/scheme carrier routes
(carrier route packages only): required
for rate eligibility (no minimum); for
Line 1 for 5-digit carrier routes sacks,
use 5-digit ZIP Code destination of
packages, preceded for military mail by
the prefixes under M031; for Line 1 for
5-digit scheme carrier routes sacks, use
L001, Column B.

* * * * *

An appropriate amendment to 39 CFR
part 111 to reflect these changes will be
published if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 00-12320 Filed 5-15-00; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 240-0237b; FRL—6601-9]
Revisions to the California State

Implementation Plan, Monterey Bay
Unified Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Monterey Bay Unified
Air Pollution Control District
(MBUAPCD) portion of the California
State Implementation Plan (SIP). These
revisions concern amended volatile
organic compound definitions and a
rule rescission. We are proposing to
approve local rules to regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: Any comments on this proposal
must arrive by June 15, 2000.
ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

You can inspect copies of the
submitted rule revisions and EPA’s
technical support documents (TSDs) at
our Region IX office during normal
business hours. You may also see copies
of the submitted rule revisions at the
following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L”’ Street,
Sacramento, CA 95812.

Monterey Bay Unified Air Pollution
Control District, 24850 Silver Cloud
Court, Monterey, CA 93940

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, Rulemaking Office
(Air-4), U.S. Environmental Protection
Agency, Region IX, (415) 744-1189.
SUPPLEMENTARY INFORMATION: This
proposal addresses the following local
rules: MBUAPCD Rules 101 and 102. In
the Rules and Regulations section of this
Federal Register, we are approving
these local rules in a direct final action
without prior proposal because we
believe these SIP revisions are not
controversial. If we receive adverse
comments, however, we will publish a
timely withdrawal of the direct final
rule and address the comments in
subsequent action based on this
proposed rule. We do not plan to open
a second comment period, so anyone
interested in commenting should do so
at this time. If we do not receive adverse

comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: April 18, 2000.
Felicia Marcus,
Regional Administrator, Region IX.
[FR Doc. 00-11999 Filed 5-15-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 430
[FRL-6700-7]

Project XL Proposed Site-Specific Rule
for the International Paper
Androscoggin Mill Facility in Jay, ME;
Project XL Draft Final Project
Agreement for Effluent Improvement
Project at International Paper
Androscoggin Mill Facility in Jay, ME

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; request for
comment on proposed rule and draft
final project agreement.

SUMMARY: The Environmental Protection
Agency (EPA) today is proposing this
rule to provide site-specific regulatory
flexibility under the Clean Water Act
(CWA) as part of an XL Project with
International Paper’s Androscoggin Mill
pulp and paper manufacturing facility
in Jay, Maine. The site-specific rule
would exempt International Paper
Androscoggin Mill from certain Best
Management Practices (BMPs) required
under CWA regulations. In exchange for
this regulatory flexibility, International
Paper Androscoggin Mill will
implement a series of projects designed
to improve the mill’s effluent quality
and will accept numeric permit limits
corresponding to the expected
improvements in effluent quality. The
terms of the International Paper XL
project are contained in the draft Final
Project Agreement (FPA), on which EPA
is also requesting comment.
DATES: Public Comments: Comments on
the proposed rule and/or FPA must be
received on or before June 15, 2000. All
comments should be submitted in
writing to the address listed.
ADDRESSES: Comments: Written
comments should be mailed to Mr.
Chris Rascher, U.S. Environmental
Protection Agency, One Congress St.,
Suite 1100, Boston, MA 02114. Please
send an original and two copies of all
comments.

Viewing Project Materials: A docket
containing the proposed rule, draft Final
Project Agreement, and supporting
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materials is available for public
inspection and copying at the Water
Docket, Room EB 57, U.S.
Environmental Protection Agency, 401
M. St., SW, Washington, DC. The docket
is open from 9 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. Members of the public are
encouraged to telephone the docket in
advance at 202—-260-3027 to schedule
an appointment. Refer to docket number
W=-00-13. The public may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost 15 cents per
page.

A duplicate copy of project materials
is available for inspection and copying
at EPA Regional Library, U.S. EPA,
Region I, Suite 1100 (LIB), One Congress
Street, Boston, MA 02114-2023, as well
as the Town Hall, 99 Main Street, Jay,
ME 04239 during normal business
hours. Persons wishing to view the
materials at the Boston location are
encouraged to contact Mr. Chris Rascher
in advance. Persons wishing to view the
materials at the Jay, Maine, location are
encouraged to contact Ms. Shiloh Ring
at (207) 897—6785 in advance.

Project materials on today’s action are
also available on the worldwide web at
http://www.epa.gov/projectxl/.

FOR FURTHER INFORMATION CONTACT: MTr.
Chris Rascher, U.S. Environmental
Protection Agency, Region I, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Mr. Rascher can also be
reached at (617) 918—1834 or at
rascher.chris@epa.gov. Further
information on today’s action is
available on the worldwide web at
http://www.epa.gov/projectxl.
SUPPLEMENTARY INFORMATION:

Examples of potentially

Category affected parties

Industry International Paper,
Androscoggin Mill, Jay,

Maine.

Outline of Today’s Proposal

This preamble presents the following
information:

1. Authority

II. Overview of Project XL

III. Overview of the International Paper
Effluent Improvements XL Project

A. To Which Facilities Would the
Proposed Rule Apply?

B. From What Required Activities Would
Today’s Proposed Rule Provide an
Exemption?

C. What Would the IP-Androscoggin Mill
Do Differently Under The XL Project?

D. What Regulatory Changes Would Be
Necessary to Implement this Project?

E. Why is EPA Supporting This Approach
of Granting a Waiver From BMPs?

F. How Have Stakeholders Been Involved
in This Project?

G. How Would This Project Result in Cost
Savings and Paperwork Reduction?

H. What Are the Enforceable Provisions of
the Project?

I. How Long Would This Project Last and
When Would It Be Completed?

IV. Additional Information

A. How Does This Proposed Rule Comply
With Executive Order 128667

B. Is a Regulatory Flexibility Analysis
Required?

C. Is an Information Collection Request
Required for This Project Under the
Paperwork Reduction Act?

D. Does This Project Trigger the
Requirements of the Unfunded Mandates
Reform Act?

E. How Does This Proposed Rule Comply
With Executive Order 13045: Protection
of Children From Environmental Health
Risks and Safety Risks?

F. How Does This Proposed Rule Comply
With Executive Order 13084:
Consultation and Coordination With
Indian Tribal Governments?

G. Does This Proposed Rule Comply With
Executive Order 131327

H. Does This Proposed Rule Comply With
the National Technology Transfer and
Advancement Act?

I. Authority

EPA is publishing this proposed
regulation under the authority of
sections 402 and 501 of the Clean Water
Act, as amended (33 U.S.C. 1342 and
1361).

II. Overview of Project XL

Project XL—*“‘eXcellence and
Leadership”— was announced on
March 16, 1995, as a central part of the
National Performance Review and the
EPA’s effort to reinvent environmental
protection. See 60 FR 27282 (May 23,
1995). Project XL gives individual
private and public regulated entities the
opportunity to develop their own pilot
projects wherein the Agency provides
targeted regulatory flexibility in
exchange for improved environmental
performance. EPA intends to use Project
XL and other related efforts to test
innovative strategies for reducing the
regulatory burden and promoting
economic growth while achieving better
environmental and public health
protection.

To participate in XL, interested
parties must develop a proposal that
satisfies a number of criteria, including
criteria for superior environmental
performance, transferability, and
stakeholder involvement. The definition
of “environmental performance” under
XL is broad, and EPA seeks superior
performance under XL both in areas
under existing EPA jurisdiction such as
waste handling, air emissions, or
effluent treatment, as well as through

environmental innovations in fields as
diverse as data monitoring and reporting
or product stewardship.

The Final Project Agreement (FPA)
that evolves out of the review and
development of the proposal is a written
agreement between the project sponsor
and regulatory agencies regarding the
details of the proposed project. The FPA
outlines how the project will meet the
XL review criteria and identifies
performance goals and indicators to
ensure that the project’s anticipated
benefits are realized. The FPA also
discusses the administration of the
agreement, including dispute resolution
and termination. Today, EPA asks for
comment specifically on the draft FPA
for the International Paper Effluent
Improvements XL Project. This
document is available for review as
indicated above under ADDRESSES.y

For more information about the XL
program, XL criteria, or about specific
XL projects underway, please refer to
http://www.epa.gov/projectx! or contact
EPA as indicated above under FOR
FURTHER INFORMATION CONTACT.

III. Overview of the International Paper
Effluent Improvements XL Project

EPA today is requesting comments on
the proposed rule and draft FPA that
will implement key provisions of the
International Paper Effluent
Improvements XL Project. Today’s
proposed site-specific rule is necessary
for the project to proceed. The draft FPA
outlines the intentions of EPA and other
project participants on the XL project.
The draft FPA was developed by
representatives from EPA, the
International Paper Androscoggin Mill
in Jay, Maine (IP-Androscoggin), the
Maine Department of Environmental
Protection (MEDEP), the Town of Jay,
and other stakeholders. After comments
on the draft FPA have been considered,
EPA, IP, MEDEP, and the Town of Jay
expect to sign a final FPA.

A. To Which Facilities Would the
Proposed Rule Apply?

This proposed rule would apply only
to the International Paper Androscoggin
Mill in Jay, Maine.

B. From What Required Activities
Would Today’s Proposed Rule Provide
an Exemption?

The proposed rule would exempt the
IP-Androscoggin Mill from existing
federal regulations codified under the
Clean Water Act at 40 CFR 430.03.
Those regulations require pulp and
paper facilities to implement specified
BMPs, e.g., installing and maintaining
various operating procedures and
infrastructure within the facility;
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monitoring, data gathering, and
reporting; and carrying out several other
activities designed to prevent leaks and
spills of spent pulping liquor, soap and
turpentine that would otherwise lead to
increased discharges of pollutants from
the final effluent.

C. What Would the IP-Androscoggin
Mill do Differently Under the XL
Project?

International Paper’s claim in its XL
proposal was that existing practices at
the Androscoggin Mill, including
existing spill prevention procedures and
process control technologies, are
advanced enough to preclude any
further improvements to the final
effluent from implementation of the
BMPs specified in 40 CFR 430.03. To
support this claim, the IP-Androscoggin
Mill detailed as part of project review
discussions how, item-by-item, the
mill’s infrastructure, operations and
procedures are equivalent to or achieve
the same objectives as the BMP
requirements under the CWA for pulp
and paper facilities.

Under the XL project, the IP—
Androscoggin Mill will maintain these
practices in order to ensure that current
environmental performance is
sustained. In exchange for the
exemption from the requirements of 40
CFR 430.03, the IP-Androscoggin Mill
will in addition implement a number of
projects designed to improve the mill’s
effluent quality for chemical oxygen
demand (COD) and color beyond levels
likely to be attained through
implementation of the BMP
requirements specified in 40 CFR
430.03. These steps all derive from the
project’s two most important
components: Implementation of a series
of effluent improvement projects under
the guidance of a Collaborative Process
Team with members from IP, EPA,
MEDEP, the Town of Jay, and other
stakeholders; Amendment or reissuance
of the IP-Androscoggin Mill effluent
discharge permit to include numeric
limitations for color and chemical
oxygen demand (COD) at levels that in
Phase 1 of the project guarantee
sustained environmental performance
and in Phase 2 of the project capture in
the permit any future performance
improvements deriving from the XL
project.

The draft Final Project Agreement
upon which the Agency seeks comment
today describes in greater detail the
steps associated with the XL project.

D. What Regulatory Changes Would Be
Necessary To Implement This Project?

To allow this XL project to be
implemented, the Agency is proposing

in today’s notice to exempt the IP—
Androscoggin Mill from the BMP
requirements specified in 40 CFR
430.03. The proposed site-specific rule
further provides that, in lieu of
imposing the requirements specified in
section 430.03, the permitting authority
shall establish conditions for the
discharge of COD and color for this mill
on the basis of best professional
judgment. Because both EPA and the
Maine Department of Environmental
Protection would be signatories to the
FPA, EPA expects that the requirements
for COD and color will be based on the
values and procedures specified in the
draft FPA. That is, once the site-specific
rule is final, the appropriate permitting
authority(ies) will amend or reissue the
IP-Androscoggin effluent discharge
permit to remove the requirements
corresponding to 40 CFR 430.03 and to
put in place instead numeric effluent
limitations on COD and color that
reflect, in the first phase, current
effluent quality and, in the second
phase, improved effluent quality
resulting from the implementation by
the IP-Androscoggin Mill of alternative
effluent improvement projects called for
by this project.

E. Why Is EPA Supporting This
Approach of Granting a Waiver From
BMPs?

The Agency expects that the
exemption for the IP-Androscoggin Mill
will result in environmental
performance superior to that which
would be attained by continued
adherence to the BMPs specified in 40
CFR 430.03. As the draft Final Project
Agreement explains in detail, the
effluent improvement projects that the
IP-Androscoggin Mill will put in place
under the XL agreement are expected to
reduce COD and color in the mill’s
effluent to approximately half of current
levels.

Another important aspect of this
project is that it offers EPA a chance to
explore how to use a collaborative
process to identify facility-specific
process improvements that prompt
companies to achieve continuous
improvements to effluent quality and to
memorialize those improvements in the
form of evolving permit limits.

F. How Have Stakeholders Been
Involved in This Project?

Representatives from several state and
local offices have been involved with
the development of this project
including: The Commissioner of
MEDEP, the MEDEP Bureau of Land and
Water Quality, members of the Town of
Jay Planning Board, Town of Jay
Selectmen and the Town of Jay Code

Enforcement Officer. The University of
Maine has also participated actively in
this project. The U.S. Fish and Wildlife
Service has also been involved on
several occasions.

Non-governmental stakeholders who
were invited to participate include but
are not limited to: Natural Resource
Council of Maine, Environment
Northeast, Appalachian Mountain Club,
and Western Mountain Alliance.
Industry associations who were invited
to participate include the Maine Pulp
and Paper Association and the National
Council of Air and Stream
Improvement.

Comments from all other
organizations and individuals are
welcomed throughout the stakeholder
process. All stakeholders including the
general public have been and will
continue to be notified through local
newspaper announcements of meetings
and the availability of project
documents for review, and there is a
specific provision in this project to
continue to involve stakeholders as the
effluent improvement projects are
designed and implemented.

G. How Would This Project Result in
Cost Savings and Paperwork Reduction?

IP-Androscoggin proposed this XL
project to EPA believing that they could
achieve better environmental protection
by implementing effluent improvement
projects specially tailored to the mill
rather than focusing on adhering to
existing BMP requirements under the
CWA. Since the mill has agreed to re-
commit any savings from the exemption
to the new projects, the mill will
experience little or no net savings as a
result of the XL project. Specifically,
although IP estimates savings from the
BMP exemption of approximately
$780,000 in capital and operating costs,
these savings will be offset by a
corresponding increase in expenditures
on the effluent improvement projects.

H. What Are the Enforceable Provisions
of the Project?

The enforceable provisions of this
project are numeric effluent limitations
incorporated into the mill’s effluent
discharge permit. As noted above, the
project contemplates two sets of limits.
The first set of limits (known as Phase
1 limits in the draft FPA), reflects
current effluent quality for COD and
color and corresponds to effluent
quality deriving from the BMPs
presently in place at the mill (which
EPA judged to be equivalent in terms of
performance to the BMPs specified in 40
CFR 430.03). The second set of limits for
COD and color (known as the Phase 2
limits in the FPA) will be established in
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accordance with procedures specified in
the FPA once the effluent improvement
projects are fully implemented to
include limits for COD and color that
reflect actual performance
improvements.

L. How Long Would This Project Last
and When Would It Be Completed?

The Project Signatories intend that
this project would be concluded at the
end of four (4) years: One year to
identify and select the list of effluent
improvement projects; two years to
design and construct the projects; and
one year to collect monitoring data for
the purposes of calculating the Phase 2
permit limits and to perform overall
project evaluation. At the end of four
years, if the project is judged to be a
success under the terms described in the
draft FPA, EPA would intend to allow
the IP-Androscoggin Mill to continue
operating under the site-specific rule
promulgated at the time the FPA is
finalized. However, the Administrator
may promulgate a rule to withdraw the
exemption at any time in the future if
the terms and objectives of the FPA are
not met or if the exemption becomes
inconsistent with future statutory or
regulatory requirements.

EPA notes that adoption of an
exemption from the BMP regulations in
the context of this XL project does not
signal EPA’s willingness to adopt that
exemption as a general matter or as part
of other XL projects. It would be
inconsistent with the forward-looking
nature of these pilot projects to adopt
such innovative approaches
prematurely on a widespread basis
without first determining whether or not
they are viable in practice and
successful in the particular projects that
embody them. Furthermore, as EPA
indicated in announcing the XL
program, EPA expects to adopt only a
limited number of carefully selected
projects. These pilot projects are not
intended to be a means for piecemeal
revision of entire programs. Depending
on the results obtained from this project,
EPA may or may not be willing to
consider adopting BMP exemptions
either generally or for other specific
facilities.

IV. Additional Information

A. How Does This Rule Comply With
Executive Order 128667

Because this proposed rule would
apply only to one facility, it is not a rule
of general applicability and therefore is
not subject to OMB review under
Executive Order 12866. In addition,
OMB has agreed that review of site-

specific rules under Project XL is
unnecessary.

B. Is a Regulatory Flexibility Analysis
Required?

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions. This
proposed rule would not have a
significant impact on a substantial
number of small entities because it only
affects the International Paper facility in
Jay, Maine, and it is not a small entity.
Therefore, EPA certifies that this action
would not have a significant economic
impact on a substantial number of small
entities.

C. Is an Information Collection Request
Required for This Project Under the
Paperwork Reduction Act?

This action applies only to one
facility. Therefore any information
collection activities it contains are not
subject to the Paperwork Reduction Act,
44 U.S.C. 3501, et seq. For this reason,
EPA is not submitting an information
collection request (ICR) to OMB for
review under the Paperwork Reduction
Act.

D. Does This Project Trigger the
Requirements of the Unfunded
Mandates Reform Act?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates’ that may result
in expenditures to state, local, and tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205

allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

As noted above, this proposed rule is
applicable only to one facility in Maine.
EPA has determined that this proposed
rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. EPA
has also determined that this proposed
rule does not contain a federal mandate
that may result in expenditures of $100
million or more for state, local, and
tribal governments, in the aggregate, or
the private sector in any one year. Thus,
today’s proposed rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

E. How Does This Proposed Rule
Comply With Executive Order 13045:
Protection of Children From
Environmental Health Risks and Safety
Risks?

The Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant,” as defined under Executive
Order 12866; and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
Executive Order 13045 because it is not
an economically significant rule, as
defined by Executive Order 12866, and
because it does not involve decisions
based on environmental health or safety
risks.
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F. How Does This Proposed Rule
Comply With Executive Order 13084:
Consultation and Coordination With
Indian Tribal Governments?

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments to provide meaningful and
timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.

Today’s proposed rule will not
significantly or uniquely affect the
communities of Indian tribal
governments, and it will not impose
substantial direct compliance costs on
such communities. Although Indian
tribal communities live in areas near the
Androscoggin River, their governments
will not be subject to any compliance
costs relating to the proposed site-
specific rule since the rule is directed at
the International Paper mill. Nearby
Indian tribal communities are, in fact,
expected to benefit directly from the
anticipated improvement in water
quality. Accordingly, the requirements
of section 3(b) of Executive Order 13084
do not apply to this rule.

G. Does This Proposed Rule Comply
With Executive Order 131327

Executive Order 13132, entitled
“Federalism” (64 FR 43255; August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of

power and responsibilities among the
various levels of government.”

Under Section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule does not have
federalism implications. It would apply
only to a single facility, and it will
therefore not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.
Thus, the requirements of section 6 of
the Executive Order do not apply to this
rule.

H. Does This Proposed Rule Comply
With the National Technology Transfer
and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standard. This
proposed rulemaking does not involve
technical standards developed by any
voluntary consensus standards bodies.
Therefore, EPA is not considering the
use of any voluntary consensus
standards. EPA welcomes comments on
this aspect of the proposed rulemaking
and, specifically, invites the public to
identify potentially-applicable
voluntary consensus standards and to
explain why such standards should be
used in this regulation.

List of Subjects in 40 CFR Part 430

Environmental protection, Reporting
and recordkeeping requirements, Water
pollution control.

Dated: May 10, 2000.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, title 40 chapter I of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 430—THE PULP, PAPER, AND
PAPERBOARD POINT SOURCE
CATEGORY

1. The authority citation for part 430
continues to read as follows:

Authority: Sections 301, 304, 306, 307,
308, 402, and 501 of the Clean Water Act, as
amended, (33 U.S.C. 1311, 1314, 1316, 1317,
1318, 1342, and 1361), and section 112 of the
Clean Air Act, as amended (42 U.S.C. 7412).

2. Section 430.03 is amended by
adding paragraph (k) to read as follows:

§430.03 Best management practices
(BMPs) for spent pulping liquor, soap, and
turpentine management, spill prevention,
and control.

* * * * *

(k) The provisions of paragraphs (c)
through (j) of this section do not apply
to the bleached papergrade kraft mill,
commonly known as the Androscoggin
Mill, that is owned by International
Paper and located in Jay, Maine. In lieu
of imposing the requirements specified
in those paragraphs, the permitting
authority shall establish conditions for
the discharge of COD and color for this
mill on the basis of best professional
judgment.

[FR Doc. 00-12305 Filed 5-15-00; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 405
[HCFA-3432-NOI]
RIN 0938-AJ31

Medicare Program; Criteria for Making
Coverage Decisions

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Notice of intent to publish a
proposed rule.

SUMMARY: On April 27, 1999, we
published a notice in the Federal
Register that announced the process we
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use to make national coverage decisions

under the Medicare program. We also

announced that we would not be
adopting, as final, a 1989 proposed rule
that set forth the criteria we would have
used to make coverage decisions under

Medicare. This notice announces our

intention to publish a proposed rule and

solicits advance public comments on
the criteria we would use to make
certain national coverage decisions and
our contractors would use to make local
coverage decisions.

DATES: We will consider comments if

we receive them at the appropriate

address, as provided below, no later

than 5 p.m. on June 15, 2000.

ADDRESSES: Mail written comments (one

original and three copies) to the

following address ONLY: Health Care

Financing Administration, Department

of Health and Human Services,

Attention: HCFA-3432-NOI, P.O. Box

8016, Baltimore, MD 21244-8016.

If you prefer, you may deliver, by
courier, your written comments (one
original and three copies) to one of the
following addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

C5-14-03, Central Building, 7500
Security Boulevard, Baltimore, MD
21244-1850.

Comments mailed to those addresses
may be delayed and received too late for
us to consider them.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-3432-NOL.

Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, in Room 443-G of the
Department’s offices at 200
Independence Avenue, SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 a.m. to
5 p.m. (Phone (202) 690-7890).

FOR FURTHER INFORMATION CONTACT:

Susan Gleeson, (410) 786-0542.

SUPPLEMENTARY INFORMATION:

Comments, Procedures, Availability of
Copies, and Electronic Access

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-3432-NOI. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 443-G of the Department’s

office at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
to 5 p.m. (phone: (202) 690-7890).

Copies: To order copies of the Federal
Register containing this document, send
your request to: New Orders,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa or
Master Card number and expiration
date. Credit card orders can also be
placed by calling the order desk at (202)
512-1800 or by faxing to (202) 512—
2250. The cost for each copy is $8. As
an alternative, you can view and
photocopy the Federal Register
document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. Free public access is available on
a Wide Area Information Server (WAIS)
through the Internet and via
asynchronous dial-in. Internet users can
access the database by using the World
Wide Web; the Superintendent of
Documents home page address is http:/
/www.access.gpo.gov/nara__docs/, by
using local WAIS client software, or by
telnet to swais.access.gpo.gov, then
login as guest (no password required).
Dial-in users should use
communications software and modem
to call 202-512-1661; type swais, then
login as guest (no password required).

Overview

We are issuing this notice to
announce our intention to publish a
proposed rule and solicit public
comments on the criteria we would use
to make a national coverage decision
(NCD) and our contractors would use to
make a local coverage decision (LCD)
under section 1862(a)(1) of the Social
Security Act (the Act). These coverage
decisions are prospective, population-
based policies that apply to a clinical
subset or class of Medicare beneficiaries
and describe the clinical circumstances
and setting under which an item or
service is available (or not available).
We are setting out in this notice the
information and approaches we are
considering at this time for making
coverage decisions. We are interested in
receiving public comments on this
information and we will consider them
when we develop the subsequent
proposed rule.

This notice is narrower in scope than
the January 30, 1989 proposed rule
announcing the coverage criteria we
would have used (54 FR 4302). We have
already announced our process for
making an NCD in an April 27, 1999
general notice (64 FR 22619). Also,
rulemaking is not necessary for us to
establish or modify the procedures our
contractors will use to make LCDs. This
notice only deals with the criteria for
making national and local coverage
decisions under the reasonable and
necessary provisions of section
1862(a)(1) of the Act. This notice does
not, and we do not anticipate that the
proposed rule will, address individual
medical necessity determinations and
claims adjudication by our contractors
and other adjudicators. Finally, this
notice does not address Medicare
payment policies and we do not
anticipate that the proposed rule would
include changes to our current rules on
Medicare payment.

I. Background

A. Need for Timely and Expanded
Medicare Coverage of Items and
Services

Given the dynamic nature of the
health care system, it is important that
the Medicare program be responsive to
the rapid advances in health care.
Regulations describing our criteria for
coverage under the Medicare program
would facilitate timely and expanded
access for Medicare beneficiaries to
appropriate new technologies. Within
the scope of the statutory benefit
categories, these criteria would expand
access for Medicare beneficiaries by
covering the following:

1. A breakthrough technology without
consideration of cost.

2. A medically beneficial item or
service if no other medically beneficial
alternative is available.

3. A medically beneficial item or
service if it is a different clinical
modality compared to an existing
covered beneficial alternative, without
consideration of cost or magnitude of
benefit.

4. A medically beneficial item or
service, even if a less expensive
alternative, which is not a Medicare
benefit, exists.

We anticipate that these criteria
would also make the Medicare coverage
process, both national and local, more
transparent, timely, and predictable to
manufacturers or other requestors
seeking Medicare coverage of an item or
service.

B. Framework of the Medicare Program

From the beginning of the Medicare
program, one of the goals has been to
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provide a health insurance system that
would make “the best of modern
medicine” available to Medicare
beneficiaries. Over the last 35 years,
there have been significant advances in
medical science that have changed the
Medicare program and improved the
health of beneficiaries and others. Some
of these changes have been mandated by
the Congress in title XVIII of the Act,
which authorizes coverage of, and
payment for, items and services under
the Medicare program. Other changes
have occurred as a result of
administrative actions. We have adapted
the Medicare program to meet these
changes.

While the Congress has demonstrated
a strong interest in providing access to
necessary medical care for Medicare
beneficiaries, the Congress has been
equally concerned with ensuring that
the Medicare program operates on a
sound financial basis. The Congress has
established the specific scope of benefits
that are included in the program and
has defined many of the key terms in
section 1861 of the Act. In addition,
section 1862(a)(1)(A) of the Act requires
that “no payment” may be made under
Part A (hospital insurance) or Part B
(supplementary medical insurance) for
any expenses incurred for items or
services that “‘are not reasonable and
necessary for the diagnosis or treatment
of illness or injury or to improve the
functioning of a malformed body
member.”” If we do not cover the
expenses incurred for a particular item
or service under this provision, either
the Medicare beneficiary or the health
care provider or supplier may be
financially liable for all of the incurred
costs.

The main purpose of our proposed
rule will be to explain how the term
“reasonable and necessary’’ applies in
making coverage decisions. A Medicare
coverage decision, whether made
nationally or locally, is a prospective,
population-based, policy that applies to
a clinical subset or class of Medicare
beneficiaries and describes the clinical
circumstances and setting under which
an item or service is available (or is not
available).

We have the authority to determine
whether an item or service is reasonable
and necessary by several distinct
approaches. One approach is to make a
national coverage decision (NCD).
Under 42 CFR 405.732 and 405.860, an
NCD either grants, limits, or excludes
Medicare coverage for a specific medical
service, procedure, or device. An NCD
is binding on all carriers, fiscal
intermediaries, Peer Review
Organizations, and other contractors.
Under §422.256(b), an NCD that

expands coverage is also binding on a
Medicare + Choice Organization.
Moreover, under §§405.732(b) and
405.860(b), an NCD made under section
1862(a)(1) of the Act is binding on an
administrative law judge (ALJ]) (“An ALJ
may not disregard, set aside, or
otherwise review an NCD.”’). While an
NCD is subject to judicial review, there
are limitations on judicial review. This
framework ensures that an NCD is
consistently applied throughout the
nation and enables a beneficiary to
make an informed decision about
whether to receive an item or service
based on the knowledge that an item or
service will be covered (or not covered)
by the program.

Due to regional, local, or institutional
differences in the practice of medicine,
it is not always prudent to issue a
prescriptive NCD. Sometimes there is
not sufficient information for us to
determine whether an item or service is
an effective treatment on a national
basis. In other circumstances, there are
legitimate regional differences in the
practice of medicine that would make a
preemptive national rule inappropriate.

In the absence of an NCD, a decision
concerning Medicare coverage for an
individual could be resolved on a case-
by-case basis after a claim is submitted.
Our regulations separately provide
broad appeal rights for certain
individuals to administratively
challenge our decision to deny payment
for a claim before a neutral ALJ and, in
some cases, Federal court (42 CFR part
405, subparts G and H). This case-by-
case approach ensures that a beneficiary
can present all relevant information
concerning a particular need for
payment for an item or service. This
review only applies to claims that have
been denied and is not a mechanism for
attaining prior authorization for a
specific item or service for an
individual.

In order to provide some guidance to
beneficiaries and health care providers
and suppliers regarding which items
and services will (or will not) be
covered in a particular area in the
absence of an NCD, our contractors may
make an LCD. An LCD would provide
guidance, in the absence of, or as an
adjunct to, an NCD by describing the
clinical circumstances and settings
under which an item or service is
available (or is not available) to a
beneficiary under section 1862(a)(1)(A)
of the Act. This notice seeks only to
define the criteria for how we would
make an NCD and our contractors
would make an LCD.

An LCD is not binding on a contractor
in another area of the country or on an
ALJ who decides cases at higher stages

of the appeal process. Still, an LCD
provides a service to the public by
giving some advance notice about an
item or service a contractor is likely to
cover or not cover. If a local contractor
makes an affirmative finding through a
published LCD that an item or service
is reasonable and necessary under the
statute, beneficiaries and providers
could reasonably expect that the service
is available to the beneficiaries in that
jurisdiction for the ci