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such as accommodations and transportation
arrangements. No educational materials are
prepared by W or provided to tour
participants in connection with the tours.
Apart from attendance at the evening cultural
events, the tours offer no scheduled
instruction, organized study or group
discussion. Although several members of W’s
administrative staff accompany each tour
group, their role is to facilitate member
interaction. The staff members have no
special expertise in the performing arts and
play no educational role in the tours. W
prepared promotional materials describing
the sightseeing opportunities on the tours
and emphasizing the opportunity for
members to socialize informally and interact
with one another and with W staff members,
while pursuing shared interests. Although
W’s tour program may foster goodwill among
W members, it does not contribute
importantly to W’s educational purposes. W’s
tour program is primarily social and
recreational in nature. The scheduled
activities, which include sightseeing and
attendance at various cultural events, are not
part of a coordinated educational program.
Therefore, W’s tour program is an unrelated
trade or business within the meaning of
section 513(a).
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved: January 21, 2000.
Jonathan Talisman,
Acting Assistant Secretary of the Treasury.
[FR Doc. 00–2154 Filed 2–4–00; 8:45 am]
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602
[TD 8872]
RIN 1545–AW93

Certain Asset Transfers to Regulated
Investment Companies [RICs] and Real
Estate Investment Trusts [REITs]
AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.
SUMMARY: This document contains
temporary regulations that apply with
respect to the net built-in gain of C
corporation assets that become assets of
a Regulated Investment Company [RIC]
or Real Estate Investment Trust [REIT]
by the qualification of a C corporation
as a RIC or REIT or by the transfer of
assets of a C corporation to a RIC or
REIT in a carryover basis transaction.
The regulations generally require the
corporation to recognize gain as if it had
sold the assets transferred or converted
to RIC or REIT assets at fair market
value and immediately liquidated. The
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regulations permit the transferee RIC or
REIT to elect, in lieu of liquidation
treatment, to be subject to the rules of
section 1374 of the Internal Revenue
Code and the regulations thereunder.
The text of the temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.
DATES: Effective Date: These regulations
are effective February 4, 2000.
Applicability Dates: For dates of
applicability, see the Effective Dates
portion of the preamble under
SUPPLEMENTARY INFORMATION.
FOR FURTHER INFORMATION CONTACT:
Christopher W. Schoen, (202) 622–7750
(not a toll-free number).
SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act
These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
section 553). For this reason, the
collection of information contained in
these regulations has been reviewed
and, pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545–1672. Responses
to this collection of information are
required to obtain a benefit, i.e., to elect
to be subject to section 1374 of the
Internal Revenue Code (Code) and the
regulations thereunder.
An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions as to reducing this burden,
please refer to the preamble to the crossreferencing notice of proposed
rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.
Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. section 6103.
Background
Sections 631 and 633 of the Tax
Reform Act of 1986 (the 1986 Act)
(Public Law 99–514), as amended by
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sections 1006(e) and (g) of the Technical
and Miscellaneous Revenue Act of 1988
(the 1988 Act) (Public Law 100–647),
amended the Code to repeal the General
Utilities doctrine. The 1986 Act
amended sections 336 and 337 of the
Code, generally requiring corporations
to recognize gain when appreciated
property is distributed in connection
with a complete liquidation. Section
337(d) directs the Secretary to prescribe
regulations as may be necessary to carry
out the purposes of General Utilities
repeal, including rules to ‘‘ensure that
such purposes shall not be
circumvented * * * through the use of
a regulated investment company [RIC],
a real estate investment trust [REIT], or
a tax exempt entity * * *.’’ The transfer
of the assets of a C corporation to a RIC
or REIT could result in permanently
removing the built-in gain inherent in
those assets from the reach of the
corporate income tax because RIC and
REIT income is not subject to a
corporate-level income tax if such
income is distributed to the RIC or REIT
shareholders.
Accordingly, on February 4, 1988, the
IRS issued Notice 88–19 (1988–1 C.B.
486). Notice 88–19 announced that the
IRS intended to promulgate regulations
under the authority of section 337(d)
with respect to transactions or events
that result in the ownership of C
corporation assets by a RIC or REIT with
a basis determined by reference to the
corporation’s basis (a carryover basis).
Notice 88–19 served as an
‘‘administrative pronouncement,’’ and
could be relied upon to the same extent
as a revenue ruling or revenue
procedure. Notice 88–19 also indicated
that the regulations would be applicable
retroactively to June 10, 1987. See also
Notice 88–96 (1988–2 C.B. 420).
As a result of the issuance of Notice
88–19, many taxpayers have become
uncertain about the current law
applicable to their transactions, as well
as the proper method of making a valid
election to be subject to the rules of
section 1374 and the regulations
thereunder. In order to resolve this
uncertainty and to provide taxpayers
with guidance, the IRS and Treasury are
issuing these temporary regulations.
Explanation of Provisions
These regulations implement Notice
88–19 by providing that when a C
corporation (1) qualifies to be taxed as
a RIC or REIT, or (2) transfers assets to
a RIC or REIT in a carryover basis
transaction, the C corporation is treated
as if it sold all of its assets at their
respective fair market values and
immediately liquidated, unless the RIC
or REIT elects to be subject to tax under
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section 1374. Any resulting net built-in
gain is recognized by the C corporation
and the bases of the assets in the hands
of the RIC or REIT are generally adjusted
to their fair market values to reflect the
recognized net built-in gain. The
regulations do not permit a C
corporation to recognize a net built-in
loss, and, in this case, the carryover
bases of the assets in the hands of the
RIC or REIT are preserved.
If the RIC or REIT elects to be subject
to treatment under section 1374, its
built-in gain, and the corporate-level tax
imposed on that gain, is subject to rules
similar to the rules applying to the net
income of foreclosure property of REITs.
Effective Dates
In the case of carryover basis
transactions involving the transfer of
property of a C corporation to a RIC or
REIT, the regulations apply to
transactions occurring on or after June
10, 1987. In the case of a C corporation
that qualifies to be taxed as a RIC or
REIT, the regulations apply to such
qualifications that are effective for
taxable years beginning on or after June
10, 1987.
Special Analyses
It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, these temporary regulations
will be submitted to the Chief Counsel
of Advocacy of the Small Business
Administration for comment on their
impact on small business.
Drafting Information
The principal author of these
regulations is Christopher W. Schoen of
the Office of Assistant Chief Counsel
(Corporate). Other personnel from the
IRS and Treasury participated in their
development.
List of Subjects
26 CFR Part 1
Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 602
Reporting and recordkeeping
requirements.
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Adoption of Amendments to the
Regulations
Accordingly, 26 CFR parts 1 and 602
are amended as follows:
PART 1—INCOME TAXES
Paragraph 1. The authority citation
for 26 CFR part 1 is amended by adding
an entry in numerical order to read as
follows:
Authority: 26 U.S.C. 7805 * * *

Section 1.337(d)–5T also issued under
26 U.S.C. 337. * * *
Par. 2. Section 1.337(d)–5T is added
to read as follows:
§ 1.337(d)–5T Tax on C assets becoming
RIC or REIT assets (temporary).

(a) Treatment of C corporations—(1)
Scope. This section applies to the net
built-in gain of C corporation assets that
become assets of a RIC or REIT by—
(i) The qualification of a C corporation
as a RIC or REIT; or
(ii) The transfer of assets of a C
corporation to a RIC or REIT in a
transaction in which the basis of such
assets are determined by reference to the
C corporation’s basis (a carryover basis).
(2) Net built-in gain. Net built-in gain
is the excess of aggregate gains
(including items of income) over
aggregate losses.
(3) General rule. Unless an election is
made pursuant to paragraph (b) of this
section, the C corporation will be
treated, for all purposes including
recognition of net built-in gain, as if it
had sold all of its assets at their
respective fair market values on the
deemed liquidation date described in
paragraph (a)(7) of this section and
immediately liquidated.
(4) Loss. Paragraph(a)(3) of this
section shall not apply if its application
would result in the recognition of net
built-in loss.
(5) Basis adjustment. If a corporation
is subject to corporate-level tax under
paragraph (a)(3) of this section, the
bases of the assets in the hands of the
RIC or REIT will be adjusted to reflect
the recognized net built-in gain. This
adjustment is made by taking the C
corporation’s basis in each asset, and, as
appropriate, increasing it by the amount
of any built-in gain attributable to that
asset, or decreasing it by the amount of
any built-in loss attributable to that
asset.
(6) Exception—(i) In general.
Paragraph (a)(3) of this section does not
apply to any C corporation that—
(A) Immediately prior to qualifying to
be taxed as a RIC was subject to tax as
a C corporation for a period not
exceeding one taxable year; and
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(B) Immediately prior to being subject
to tax as a C corporation was subject to
the RIC tax provisions for a period of at
least one taxable year.
(ii) Additional requirement. The
exception described in paragraph
(a)(6)(i) of this section applies only to
assets acquired by the corporation
during the year when it was subject to
tax as a C corporation in a transaction
that does not result in its basis in the
asset being determined by reference to
a corporate transferor’s basis.
(7) Deemed liquidation date—(i)
Conversions. In the case of a C
corporation that qualifies to be taxed as
a RIC or REIT, the deemed liquidation
date is the last day of its last taxable
year before the taxable year in which it
qualifies to be taxed as a RIC or REIT.
(ii) Carryover basis transfers. In the
case of a C corporation that transfers
property to a RIC or REIT in a carryover
basis transaction, the deemed
liquidation date is the day before the
date of the transfer.
(b) Section 1374 treatment—(1) In
general. Paragraph (a) of this section
will not apply if the transferee RIC or
REIT elects (as described in paragraph
(b)(3) of this section) to be subject to the
rules of section 1374, and the
regulations thereunder. The electing RIC
or REIT will be subject to corporatelevel taxation on the built-in gain
recognized during the 10-year period on
assets formerly held by the transferor C
corporation. The built-in gains of
electing RICs and REITs, and the
corporate-level tax imposed on such
gains, are subject to rules similar to the
rules relating to net income from
foreclosure property of REITs. See
sections 857(a)(1)(A)(ii), and
857(b)(2)(B), (D), and (E). An election
made under this paragraph (b) shall be
irrevocable.
(2) Ten-year recognition period. In the
case of a C corporation that qualifies to
be taxed as a RIC or REIT, the 10-year
recognition period described in section
1374(d)(7) begins on the first day of the
RIC’s or REIT’s taxable year for which
the corporation qualifies to be taxed as
a RIC or REIT. In the case of a C
corporation that transfers property to a
RIC or REIT in a carryover basis
transaction, the 10-year recognition
period begins on the day the assets are
acquired by the RIC or REIT.
(3) Making the election. A RIC or REIT
validly makes a section 1374 election
with the following statement: ‘‘[Insert
name and employer identification
number of electing RIC or REIT] elects
under § 1.337(d)–5T(b) to be subject to
the rules of section 1374 and the
regulations thereunder with respect to
its assets which formerly were held by
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a C corporation, [insert name and
employer identification number of the C
corporation, if different from name and
employer identification number of RIC
or REIT].’’ This statement must be
signed by an official authorized to sign
the income tax return of the RIC or REIT
and attached to the RIC’s or REIT’s
Federal income tax return for the first
taxable year in which the assets of the
C corporation become assets of the RIC
or REIT.
(c) Special rule. In cases where the
first taxable year in which the assets of
the C corporation become assets of the
RIC or REIT ends after June 10, 1987 but
before March 8, 2000, the section 1374
election may be filed with the first
Federal income tax return filed by the
RIC or REIT after March 8, 2000.
(d) Effective date. In the case of
carryover basis transactions involving
the transfer of property of a C
corporation to a RIC or REIT, the
regulations apply to transactions
occurring on or after June 10, 1987. In
the case of a C corporation that qualifies
to be taxed as a RIC or REIT, the
regulations apply to such qualifications
that are effective for taxable years
beginning on or after June 10, 1987.
Par. 3. In § 1.852–12, paragraph (d) is
added to read as follows:
§ 1.852–12

Non-RIC earnings and profits.

*

*
*
*
*
(d) For treatment of net built-in gain
assets of a C corporation that become
assets of a RIC, see § 1.337(d)–5T.
Par. 4. In § 1.857–11, paragraph (e) is
added to read as follows:
§ 1.857–11

Non-REIT earnings and profits.

*

*
*
*
*
(e) For treatment of net built-in gain
assets of a C corporation that become
assets of a REIT, see § 1.337(d)–5T.
PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT
Par. 3. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 4. In § 602.101, paragraph (b) is
amended by adding an entry in
numerical order to the table to read as
follows:
§ 602.101

*

*
*
(b) * * *

OMB control numbers.

*

CFR Part or section
where identified or described
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CFR Part or section
where identified or described

Current OMB control No.

*
*
*
1.337(d)–5T ....................
*

*

*

*

*
1545–1672

*

*

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved: January 21, 2000.
Jonathan Talisman,
Acting Assistant Secretary for Tax Policy.
[FR Doc. 00–1894 Filed 2–4–00; 8:45 am]
BILLING CODE 4830–01–U

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602
[TD 8870]
RIN 1545–AV39

General Rules for Making and
Maintaining Qualified Electing Fund
Elections
AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.
SUMMARY: This document contains final
regulations that provide guidance to a
passive foreign investment company
(PFIC) shareholder that makes the
election under section 1295 (section
1295 election) to treat the PFIC as a
qualified electing fund (QEF), and for
PFIC shareholders that wish to make a
section 1295 election that will apply on
a retroactive basis (retroactive election).
In addition, this document contains a
final regulation that provides guidance
under section 1291 to a PFIC
shareholder that is a tax-exempt
organization. Lastly, this document
contains final regulations under section
1293 for calculating and reporting net
capital gain by a QEF, and also clarifies
the application of the current income
inclusion rules of section 1293 to
interest in a QEF held through a
domestic pass through entity.
DATES: Effective Date.
These regulations are effective
February 7, 2000.
Applicability Date. In general, these
regulations are applicable as of January
2, 1998. For special dates of
applicability see § 1.1295–1(k).
FOR FURTHER INFORMATION CONTACT:
Margaret A. Fung, (202) 622–3840 (not
a toll free number).
SUPPLEMENTARY INFORMATION:
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Paperwork Reduction Act
The collections of information in
these final regulations have been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507) under control
number 1545–1555. Responses to these
collections of information are
mandatory for PFIC shareholders that
wish to make the section 1295 election
to treat the PFIC as a QEF.
Comments on the collections of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, OP:FS:FP,
Washington, DC 20224.
The estimated average annual burden
per respondent and/or recordkeeper
varies from fifteen minutes to three
hours, depending on individual
circumstances, with an estimated
average of twenty-nine minutes.
An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.
Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.
Background
On January 2, 1998, the Treasury and
the IRS published temporary regulations
regarding the section 1295 election and
rules applicable to a PFIC shareholder
under sections 1291, 1293, 1295 and
1297 (redesignated as section 1298 by
the Taxpayer Relief Act of 1997, and
hereafter referred to as section 1298)
(TD 8750, 63 FR 6). On that same date,
the Treasury and the IRS published a
notice of proposed rulemaking in the
Federal Register (63 FR 35). The text of
the temporary regulations served as the
text of the proposed regulations.
Sections 1291, 1293, 1295 and 1298
were added by the Tax Reform Act of
1986, effective for taxable years of
foreign corporations beginning after
December 31, 1986. As originally
enacted, the section 1295 election was
an election made by the PFIC. The
Technical and Miscellaneous Revenue
Act of 1988 (TAMRA) amended section
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