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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 246
RIN 0584-AC77

Special Supplemental Nutrition
Program for Women, Infants and
Children (WIC): Non-Discretionary
Funding Provisions of the William F.
Goodling Child Nutrition
Reauthorization Act of 1998

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule incorporates
into the WIC program regulations
numerous non-discretionary funding
provisions mandated in the William F.
Goodling Child Nutrition
Reauthorization Act of 1998. This rule
revises and expands backspend and
spendforward authority, conversion of
funds, multipurpose/infrastructure
grants and the use of food funds for the
purchase of breast pumps. The rule also
revises nutrition services and
administration expenditure standards
and expands the timing for the use of
vendor and participant collections. The
provisions in this rule provide greater
flexibility for State agencies in the
operation of WIC program relating to
funds management.

EFFECTIVE DATE: This rule is effective
October 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Patricia Daniels, (703) 305—2746.
SUPPLEMENTARY INFORMATION:

Background

On October 31, 1998, the President
signed Public Law 105-336, the William
F. Goodling Child Nutrition
Reauthorization Act of 1998 (the
Reauthorization Act), which included
several non-discretionary funding
provisions pertaining to the WIC

program. The Reauthorization Act
expands the use of funds recovered from
vendors and participants, authorizes the
use of food funds to purchase or rent
breast pumps, reduces the nutrition
services and administration (NSA)
expenditure standard from 15 to 10
percent, provides a new option for
converting food funds to nutrition
services and administration funds, and
adjusts the formula for grants for
infrastructure, special projects, and
breastfeeding promotion and support
activities. The Reauthorization Act also
authorizes back spending NSA funds,
eliminates the spend forward authority
for food funds, and expands the spend
forward authority for NSA funds. We
have also taken this opportunity to
rewrite the affected provisions in a
question and answer format to improve
readability.

Good Cause Determination

The provisions in this rule provide
greater flexibility for State agencies in
the operation of WIC program relating to
funds management. All of these
provisions are also non-discretionary.
Because of the non-discretionary nature
of these legislative provisions, the
Administrator of the Food and Nutrition
Service (FNS) has determined that, in
accordance with 5 U.S.C. 553, prior
notice and comment is unnecessary and
contrary to the public interest.

Effective Date

These provisions of the
Reauthorization Act became effective
October 1, 1998. Therefore, we are
making this rule effective retroactively
to October 1, 1998.

Use of Recoveries From Vendors and
Participants

General appropriations principles
permit collected claims to be used only
in the fiscal year in which the initial
obligation was made. In 1994 Public
Law 103—448, the Healthy Meals for
Healthy Americans Act of 1994,
amended section 17(f)(21) of the Child
Nutrition Act of 1966 (CNA) (42 U.S.C.
1786(f)(21)) to permit funds recovered
as a result of violations in the food
delivery system to be used in the year
in which they are collected as well.
Section 203(d) of the Reauthorization
Act further amended section 17(f)(21) of
the CNA to expand this authority
further and to allow funds recovered
from vendors and participants as a

result of a claim to be used in the fiscal
year in which the claim arose, the fiscal
year in which the funds are collected, or
the fiscal year after collection. This is in
addition to the general rule permitting
use in the year in which the initial
obligation was made. This rule amends
section 246.14(e) of the WIC regulations
to reflect this change and to make clear
that State agencies may not credit funds
recovered from participants until any
administrative hearings held pursuant
to section 246.9 have been completed.

Use of Food Funds To Purchase Breast
Pumps

Section 203(h) of the Reauthorization
Act amended section 17(h)(1)(C) of the
CNA (42 U.S.C. 1786(h)(1)(C)) to allow
food funds to be used to purchase breast
pumps. State agencies may now use
either NSA or food funds to purchase
breast pumps. State and local agencies
are not required to purchase breast
pumps as they are not a required
program benefit like supplemental foods
or nutrition education. However, breast
pumps are aids that a State or local
agency may choose to offer certain WIC
participants to facilitate breastfeeding.
The option now available to State
agencies to use food funds to purchase
breast pumps will allow greater
flexibility in funding sources for breast
pump purchases.

The option to use food funds to rent
breast pumps was not specifically
mentioned in the Reauthorization Act.
However, State and local agencies
frequently find that renting breast
pumps is more cost effective than
purchasing them. Representative
Goodling, Chairman on the House
Committee on Education and the
Workforce, has indicated that the
omission of specific mention of breast
pump rental was not intended to
preclude the use of food funds for this
purpose. Consequently, in drafting this
provision we have interpreted the word
“purchase” in section 203(h) of the
Reauthorization Act to include both the
acquisition of an absolute ownership
interest in breast pumps by State
agencies and the securing by State
agencies of the contractual right to the
exclusive use of breast pumps for a
finite period of time (i.e., the rental of
breast pumps). In both situations, a
State agency “‘purchases” the exclusive
right to use a breast pump, either forever
or for a limited time period. Therefore,
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this rule amends section 246.14(b) of the
WIC program regulations to permit both
the purchase and the rental of breast
pumps with food funds.

State agencies should note that any
food funds expended to purchase or rent
breast pumps will not count towards a
State agency’s nutrition education and
breastfeeding promotion and support
expenditure requirement. Although
sections 17(h)(3) (B) and (C) continue to
provide that a State agency may request
approval to count the expenditure of
other funds for the purpose of meeting
the nutrition education and
breastfeeding promotion and support
activities, we do not interpret the phrase
“other funds” to include food funds
used to purchase or rent of breast
pumps. This view is supported by the
Senate report for the Reauthorization
Act that states: “the Committee intends
that food funds used to provide breast
pumps shall be in addition to a State’s
minimum required nutrition services
and administration expenditure for
breast-feeding support and promotion.”
(Senate Report Number 105-243, p. 35.)
NSA grant expenditures for breast
pumps continue to count towards these
expenditure requirements.

However, we recently discovered that
the November 18, 1998 final rule
concerning the non-discretionary
provisions of Public Law 103-448 and
Public Law 103-227 (63 FR 63969)
inadvertently removed the regulatory
provisions in section 246.14(c)(1)
concerning the use of other funds to
meet the nutrition education and
breastfeeding promotion and support
expenditure requirements. This rule
amends section 246.14(c)(1) to reinstate
these provisions and to make clear that
food costs to purchase or rent breast
pumps may not be counted toward the
expenditure requirements.

Nutrition Services and Administration
Expenditure Standard

Section 203(i)(3) of the
Reauthorization Act amended section
17(h)(2)(B)(ii) of the CNA (42 U.S.C.
1786(h)(2)(B)(ii)) by lowering from 15
percent to 10 percent the maximum
allowable percent a State agency’s per
participant NSA expenditures may
exceed its per participant NSA grant
without potentially suffering a
reduction in its NSA grant. Prior to the
Reauthorization Act, State agencies
were held to the 15 percent standard.
Section 17(h)(2)(B)(ii) of the CNA
continues to permit the Secretary to
lower a State agency’s NSA grant if the
State agency’s per participant NSA
expenditure exceeds the per participant
NSA grant without good cause. This
rule amends section 246.16(e)(2)(ii) of

the WIC program regulations to reflect
this change.

One of the primary reasons for this
change was the revision of the
conversion authority by the
Reauthorization Act. Under the revised
conversion authority, a State agency
may now convert food funds to NSA
funds based on projected increases in
participation instead of just actual
participation increases. The NSA
expenditure standard was reduced to 10
percent to improve accountability for
the new conversion authority and to
prevent this expanded conversion
authority from being used to
substantially shift food money to NSA
spending without increased cost
containment savings and participation.
We discuss this change to the
conversion authority in more detail
below.

Conversion of Food Funds to Nutrition
Services and Administration Funds

Section 203(i)(5) of the
Reauthorization Act amended section
17(h)(5)(A) of the CNA (42 U.S.C.
1786(h)(5)(A)) to allow a State agency to
convert food funds to NSA funds in any
fiscal year in which it submits a plan to
reduce average food costs per
participant and to increase participation
above the FNS-projected level for the
State agency. Before converting any
funds, the State agency must obtain the
Secretary’s approval of the plan. The
CNA continues to require that a State
agency may convert food funds to NSA
funds only to the extent necessary to (1)
cover allowable expenditures in the
fiscal year in which the conversion
takes place, and (2) ensure that the State
agency maintains the level established
for the per participant NSA grant for
that fiscal year.

Prior to the Reauthorization Act, State
agencies were allowed to convert food
funds to NSA funds only after
participation increases were actually
achieved through acceptable measures.
(““Acceptable measures” is defined in
section 17(h)(5)(C) of the CNA and
section 246.16(f) of the current WIC
regulations.) If actual participation
levels exceeded the FNS-projected level,
the State agency was permitted to
convert a corresponding amount of food
funds to cover actual NSA expenditures.
The Reauthorization Act provides
greater flexibility to State agencies by
allowing conversion based on projected
increases in participation. We will also
continue to allow conversions based on
actual participation increases. In these
cases, State agencies do not need to
submit a plan. This rule amends section
246.16(f) of the WIC regulations to
reflect this change.

Grants for Infrastructure, Special
Projects, and Breastfeeding Promotion
and Support Activities

Section 203(n)(2)(A) of the
Reauthorization Act amended section
17(h)(10)(A) of the CNA (42 U.S.C. 1786
(h)(10)(A)) to require that the amount of
funding for infrastructure, special
projects, and breastfeeding promotion
and support activities equal the total
amount of NSA and food funds for the
prior fiscal year that has not been
obligated or $10 million, whichever is
less. In the past, the amount of funding
available for this purpose was equal to
the lesser of $10 million or the amount
of unobligated NSA funds from the prior
fiscal year. This provision helps to
ensure the earlier identification of the
total amount of funds available for this
purpose because the total amount of
unobligated funds has traditionally
exceeded $10 million.

The current regulations do not
contain the formula for these grants and
we do not see the need to add the
revised formula to the regulations now.
However, we did want to inform
interested parties of the statutory change
in methodology made by the
Reauthorization Act.

NSA Back Spend Provisions

Section 203(n)(1)(B) of the
Reauthorization Act amended section
17(i)(3)(A) of the CNA (42 U.S.C.
1786(i)(3)(A)) to allow a State agency to
back spend NSA funds in an amount not
more than one percent of the amount
allocated for NSA from the current fiscal
year to cover allowable expenses
incurred in the prior fiscal year. To
allow for greater flexibility, the law
permits NSA funds spent back under
this provision to be used for either food
or NSA costs incurred in the prior year.
There was no change in the provision
allowing food funds to be spent back to
cover allowable food expenses (but not
NSA expenses) incurred in the prior
year. State agencies may now back
spend funds equal to one percent of
their respective food grant and/or NSA
grant.

This rule amends section 246.16(b)(3)
of the WIC regulations to reflect these
changes. This rule also amends section
246.16(b)(3) to delete the cap on the
combined amount of funds that could be
spent forward and back in any fiscal
year, consistent with the change made
by section 203(n)(1)(B) of the
Reauthorization Act.

Spend Forward Provisions

Section 203(n)(1)(B) of the
Reauthorization Act also amended
section 17(1)(3)(A) of the CNA (42 U.S.C.
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1786(i)(3)(A)) to (1) expand the spend
forward authority for NSA funds, and
(2) eliminate the spend forward
authority for food funds. Under this
provision, State agencies may spend
forward NSA funds up to an amount
equal to one percent of their total grant
for each fiscal year to cover allowable
NSA expenses in the next fiscal year.
Additionally, the Reauthorization Act
permits State agencies, with prior
approval, to spend forward NSA funds
up to an amount equal to one-half of one
percent of their total grant for the
development of management
information systems, including
electronic benefit transfer systems.
Therefore, State agencies may now
spend forward NSA funds up to an
amount equal to one and one-half
percent of their total grant (NSA plus
food grants).

State agencies may both back spend
and spend forward funds in any given
fiscal year. Therefore, both one percent
of the total grant may be back spent and
one and one-half of the total grant may
be spent forward. State agencies should
note varying limitations on the amount,
the type of funds that may be spent back
(both NSA and food funds) or spent
forward (NSA funds only), and the use
of the funds that are spent back or spent
forward.

This rule amends sections
246.16(b)(3)(ii) of the WIC regulations to
reflect these changes in the spend
forward authority.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget.

Public Law 104-4

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (2 U.S.C.
1531 et seq.) establishes requirements
for Federal agencies to assess the effects
of their regulatory actions on State,
local, and tribal governments and the
private sector. Under section 202 of the
UMRA (2 U.S.C. 1532), FNS generally
must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of the
UMRA (2 U.S.C. 1535) generally
requires FNS to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome

alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local, or tribal governments or the
private sector of $100 million or more
in any one year. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Regulatory Flexibility Act

This final rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601—612). Samuel Chambers, Jr.,
Administrator of the Food and Nutrition
Service, has certified that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule provides additional
flexibility in funds management and
operations for WIC State agencies,
which are not small entities under the
Regulatory Flexibility Act.

Paperwork Reduction Act

This final rule does not contain
reporting or record keeping
requirements subject to approval by the
Office of Management and Budget under
section 3507 of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
20).

Executive Order 12372

The Special Supplemental Nutrition
Program for Women, Infants and
Children (WIC) is listed in the Catalog
of Federal Domestic Assistance
Programs under No. 10.557. For the
reasons set forth in the final rule in 7
CFR 3015, Subpart V, and related Notice
(48 FR 29114), this program is included
in the scope of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is intended to
have a preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
“Effective Date” paragraph of this
preamble. Prior to any judicial challenge
to the provisions of this rule or the
applications of its provisions, all
applicable administrative procedures
must be exhausted (7 U.S.C 6912(e)).

Executive Order 13132

We have reviewed this final rule
under the criteria of Executive Order
13132, Federalism. As noted above, all
of the provisions in this rule are
required by law. Therefore, we have not
prepared a federalism summary impact
statement for this rule.

List of Subjects in 7 CFR Part 246

Administrative practice and
procedure, Civil Rights, Food and
Nutrition Service, Food assistance
programs, Grant programs—health,
Grant programs—Social programs,
Indians, Infants and children, Maternal
and child health, Nutrition, Nutrition
education, Penalties, Reporting and
recordkeeping requirements, Public
assistance programs, WIC, Women.

For reasons set forth in the preamble,
7 CFR Part 246 is amended as follows:

PART 246—SPECIAL SUPPLEMENTAL
NUTRITION PROGRAM FOR WOMEN,
INFANTS AND CHILDREN

1. The authority citation for part 246
continues to read as follows:

Authority: 42 U.S. C. 1786.

2.1n § 246.14:

a. revise paragraph (b);

b. add four new sentences to
paragraph (c)(1) introductory text after
the sixth sentence; and

c. revise paragraph (e).

The revisions and addition read as
follows:

§246.14 Program costs.

* * * * *

(b) What costs may I charge to the
food grant?

(1) The State agency may use food
funds for costs of:

(i) Acquiring supplemental foods
provided to State or local agencies or
participants, whichever receives the
supplemental food first;

(ii) Warehousing supplemental foods;
and

(iii) Purchasing and renting breast
pumps.

(2) For costs to be allowable, the State
agency must ensure that food costs do
not exceed the vendor’s customary sales
price. For example, in retail purchase
systems, food costs may not exceed the
shelf price of the supplemental food
provided.

(C) * *x %

(1) * * * If the State agency’s total
reported nutrition education and
breastfeeding promotion and support
expenditures are less than the required
amount of expenditures, FNS will issue
a claim for the difference. The State
agency may request prior written
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permission from FNS to spend less than
the required portions of its NSA grant
for either nutrition education or for
breastfeeding promotion and support
activities. FNS will grant such
permission if the State agency has
sufficiently documented that other
resources, including in-kind resources,
will be used to conduct these activities
at a level commensurate with the
requirements of this paragraph (c)(1).
However, food costs used to purchase or
rent breast pumps may not be used for

this purpose. * * *
* * * * *

(e) How and when may I use my funds
recovered from vendors and
participants?

(1) The State agency may keep funds
collected through the recovery of claims
assessed against food vendors or
participants. Recovered funds include
those withheld from a vendor as a result
of reviews of food instruments prior to
payment. Recovered funds may be used
for either food or NSA costs.

(2) These recovered funds may be
used in the fiscal year:

(i) In which the initial obligation was
made;

(ii) In which the claim arose;

(ii1) In which the funds are collected;
or

(iv) after the funds are collected.

(3) The State agency may not credit
any recoveries until:

(i) In the case of a vendor claim, the
vendor has had the opportunity to
correct or justify the error or apparent
overcharge in accordance with
§246.12(r)(5)(iii ); or

(ii) In the case of a participant, any
administrative hearing requested in
accordance with § 246.9 has been
completed.

(4) The State agency must report
vendor and participant recoveries to
FNS through the normal reporting
process;

(5) The State agency must keep
documentation supporting the amount
and use of these vendor and participant
recoveries.

3.In §246.16, revise paragraphs
(b)(3), (e)(2)(i1) and (f) to read as follows:

§246.16 Distribution of funds.

* * * * *

(b) L

(3) When may I transfer funds from
one fiscal year to another?

(i) Back spend authority. The State
agency may back spend into the prior
fiscal year up to an amount equal to one
percent of its current year food grant
and one percent of its current year NSA
grant. Food funds spent back may be
used only for food costs incurred during
the prior fiscal year. NSA funds spent

back may be used for either food or NSA
costs incurred during the prior fiscal
year. With prior FNS approval, the State
agency may also back spend food funds
up to an amount equal to three percent
of its current year food grant in a fiscal
year for food costs incurred in the prior
fiscal year. FNS will approve such a
request only if FNS determines there
has been a significant reduction in
infant formula cost containment savings
that affected the State agency’s ability to
maintain its participation level.

(ii) Spend forward authority. (A) The
State agency may spend forward NSA
funds up to an amount equal to one
percent of their total grant (NSA plus
food grants) in any fiscal year. These
NSA funds spent forward may be used
only for NSA costs incurred in the next
fiscal year. Any food funds that the
State agency converts to NSA funds
pursuant to paragraph (f) of this section
(based on projected or actual
participation increases during a fiscal
year) may not be spent forward into the
next fiscal year. With prior FNS
approval, the State agency may spend
forward additional NSA funds up to an
amount equal to one-half of one percent
of its total grant. These funds are to be
used in the next fiscal year for the
development of a management
information system, including an
electronic benefit transfer system.

(B) Funds spent forward will not
affect the amount of funds allocated to
the State agency for any fiscal year.
Funds spent forward must be the first
funds expended by the State agency for
costs incurred in the next fiscal year.

(iii) Reporting requirements. In
addition to obtaining prior FNS
approval for certain spend forward/back
spending options, the State agency must
report to FNS the amount of all funds
it already has or intends to back spend
and spend forward. The spending

options must be reported at closeout.
* * * * *

(e] EE

(2) * *x *

(ii) Reduction of NSA grant. FNS will
reduce the State agency’s NSA grant for
the next fiscal year if the State agency’s
current fiscal year per participant NSA
expenditure is more than 10 percent
higher than its per participant NSA
grant. To avoid a reduction to its NSA
grant level, the State agency may submit
a “good cause” justification explaining
why it exceeded the applicable limit on
excess NSA expenditures. This
justification must be submitted at the
same time as the close-out report for the
applicable fiscal year. Good cause may
include dramatic and unforeseen
increases in food costs, which would

prevent a State agency from meeting its

projected participation level.
* * * * *

(f) How do I qualify to convert food
funds to NSA funds? (1) Requirements.
The State agency qualifies to convert
food funds to NSA funds in any fiscal
year in two ways:

(i) Approved plan. A State agency
may submit a plan to FNS to reduce
average food costs per participant and to
increase participation above the FNS-
projected level for the State agency. If
approved, the State agency may use
funds allocated for food costs to pay
NSA costs.

(ii) Participation increases achieved.
The State agency may also convert food
funds to NSA funds in any fiscal year
if it achieves, through acceptable
measures, increases in participation in
excess of the FNS-projected level for the
State agency. Acceptable measures
include use of cost containment
measures, curtailment of vendor abuse,
and breastfeeding promotional
activities. FNS will disallow the State
agency’s conversion of food funds to
NSA funds in accordance with
paragraph (h) of this section if:

(A) The State agency increases its
participation level through measures
that are not in the nutritional interests
of participants; or

(B) It is not otherwise allowable under
program regulations.

(2) Limitation. The State agency may
convert food funds only to the extent
that the conversion is necessary—

(i) To cover NSA expenditures in the
current fiscal year; and

(ii) To ensure that the State agency
maintains the level established for the
per participant NSA grant for the
current fiscal year.

(3) Maximum amount. The maximum
amount the State agency may convert
equals the State agency’s conversion
rate times the projected or actual
participation increase, as applicable.
The conversion rate is the same as the
per participant NSA grant and is
determined by dividing the State
agency’s NSA grant by the FNS-
projected participation level. The NSA
grant used in the calculation equals the
initial allocation of current year funds
plus the operational adjustment funding
allocated to the State agency for that

fiscal year.
* * * * *

Dated: November 26, 1999.
Samuel Chambers Jr.,
Administrator, Food and Nutrition Service.
[FR Doc. 99-31492 Filed 12—3-99; 8:45 am)]
BILLING CODE 3410-30-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 99-020-2]

Mexican Hass Avocado Import
Program

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending our
regulations governing the importation of
Hass avocados from Mexico to require
handlers and distributors to enter into
compliance agreements with the Animal
and Plant Health Inspection Service. We
are also adding requirements regarding
the repackaging of the avocados after
their entry into the United States. These
amendments are necessary to ensure
that distributors and handlers are
familiar with the distribution
restrictions and other requirements of
the regulations and to ensure that any
boxes used to repackage the avocados in
the United States bear the same
information that is required to be
displayed on the original boxes in
which the fruit was packed in Mexico.
These amendments will serve to
reinforce the existing safeguards of the
avocado import program.

EFFECTIVE DATE: January 5, 2000.

FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests,
including fruit flies, that are new to or
not widely distributed within the
United States.

The regulations in § 319.56—2ff allow
fresh Hass avocado fruit grown in
approved orchards in approved
municipalities in Michoacan, Mexico, to
be imported into certain areas of the
United States subject to certain
conditions. Those conditions, which
include pest surveys and pest risk-
reducing cultural practices,
packinghouse procedures, inspection
and shipping procedures, and

restrictions on the time of year
(November through February) that
shipments may enter the United States,
are designed to reduce the risk of pest
introduction to a negligible level.
Further, the regulations in § 319.56-2ff
limit the distribution of the avocados to
19 northeastern States and the District
of Colombia, where climatic conditions
preclude the establishment in the
United States of any of the exotic plant
pests that may attack avocados in
Michoacan, Mexico.

On June 25, 1999, we published in the
Federal Register (64 FR 34141-34144,
Docket No. 99-020-1) a proposal to
amend the regulations to require
handlers and distributors of Mexican
Hass avocados to enter into compliance
agreements with the Animal and Plant
Health Inspection Service (APHIS). In
that same document, we also proposed
to amend the stickering requirement for
the avocados and add provisions
regarding the repackaging of the
avocados after their entry into the
United States.

We solicited comments concerning
our proposal rule for 60 days ending on
August 24, 1999. We received 10
comments by that date. They were from
two Mexican government officials, two
State agricultural agencies, a domestic
avocado growers group, an agricultural
trade organization, three avocado
distributors, and a Mexican avocado
grower. Four of the commenters
supported the proposed rule, although
two of those commenters suggested
some changes. The remaining
commenters opposed one or more
aspects of the proposed rule. The
comments are discussed below.

Comment: Unless properly monitored
and enforced, the new requirements will
not be effective at reducing the
incidence of illegal transshipment of
Mexican avocados. The Department
should provide additional information
in the final rule concerning the steps it
intends to take to monitor whether the
appropriate compliance agreements are
in place and describe the
communications outreach efforts it will
take to ensure that produce handlers
and distributors are made aware of the
new regulations.

Response: Our efforts to ensure that
affected persons are made aware of the
requirements of the regulations and to
monitor whether the appropriate
compliance agreements are in place will
be closely related. To ensure that all the
requirements of the regulations are
known, including those requirements
added by this final rule, we have created
an industry newsletter in both English
and Spanish and will forward press
releases to trade newspapers and

provide information to market owners
during regular market surveys outside of
the approved States. We will visit
distributors and markets, send out
mailings, establish an avocado program
information website, and create a toll-
free regulatory incident hotline prior to
the beginning of the shipping season.
We will contact all of the distributors
and handlers we are aware of who
handle Mexican avocados to arrange
compliance agreements and will have
the opportunity to contact and arrange
compliance agreements with additional
handlers or distributors during market
visits. Finally, this rule’s requirement
that permittees and handlers confirm
that subsequent handlers have entered
into a compliance agreement with
APHIS will serve as an additional
mechanism to ensure that the necessary
compliance agreements are in place.

Comment: The final rule must clarify
whether the persons involved in the in-
transit movement of Mexican avocados
to Canada are required to enter into
compliance agreements. Additionally,
the final rule must specifically state the
conditions that must be observed in
order for Mexican avocados shipped in-
transit to Canada to be eligible to be
reshipped into the United States. Such
guidance is needed to remove any
question regarding whether the Mexican
avocado program requirements extend
to such fruit.

Response: This rule’s compliance
agreement requirement applies to
persons involved in the handling and
distribution of Mexican Hass avocados
imported into the United States in
accordance with § 319.56-2ff; the in-
transit movement of avocados to Canada
is a separate matter that is addressed in
§ 352.29 of the plant quarantine
safeguard regulations (7 CFR part 352).
Mexican avocados shipped in-transit to
Canada are not eligible for reshipment
into the United States, even if they were
produced in accordance with the
requirements of the Mexican avocado
import program in § 319.56-2ff.

Comment: We endorse the aspect of
the proposed rule that would deny an
import permit or compliance agreement
to any person who has repeatedly
disregarded or violated the terms of an
import permit or compliance agreement.
However, we believe that the
Department should expand this
proposed provision to any person who
has been found by a court—either an
administrative court or a Federal
court—to have violated the
requirements of other regulatory
programs administered by the
Department. Inasmuch as such persons
have demonstrated their disregard for
the Department’s regulations, they
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cannot be relied upon or expected to
fulfill the requirements of the Mexican
avocado import program.

Response: 1t is the exception, rather
than the rule, for our enforcement
actions against a regulatory violator to
reach the level of an administrative
hearing or a Federal court; most often,

a person cited for a violation will settle
by agreeing to pay a civil or criminal
penalty. Given that, it does not appear
that the commenter’s recommendation
would be as useful a mechanism for
ensuring compliance as it might seem.
Further, expanding the denial
provisions described in the proposal to
include violations of any of the
Department’s regulatory programs
would have ramifications for those
programs as well as for the Mexican
avocado import program.

Comment: We do not believe that it is
proper for the Animal and Plant Health
Inspection Service (APHIS) to use
regulatory procedures (i.e., the proposed
compliance agreement requirement) as
an educational tool, particularly when
penalties and restraints on trade may be
imposed on parties who are in lawful
compliance with the substance of the
regulations pertaining to handling and
distribution of Mexican Hass avocados.

Response: APHIS would have no
reason to impose any kind of penalty on
any person who is “in lawful
compliance with the substance of the
regulations.” Further, we believe that it
is completely appropriate to use
compliance agreements as an
educational tool, as they are furnished
free of charge, take a minimal amount of
time to execute, and provide an
excellent opportunity for the APHIS
personnel who will be meeting with
those persons entering into compliance
agreements to provide information and
answer questions.

Comment: It is neither proper nor
necessary for APHIS to require handlers
and distributors to enter into
compliance agreements in order to
educate them as to the requirements of
the regulations and to ensure that they
receive copies of the regulations. There
are a limited number of persons engaged
in the handling and distribution of
Mexican Hass avocados, and there are
many venues (e.g., industry
publications, direct mail, and trade
show presentations) available through
which APHIS could provide full notice
of the import program’s requirements.
APHIS should not be using the
proposed compliance agreement
requirement as a substitute for
discharging its own responsibilities for
making its regulations known to the
public and enforcing those regulations.

Response: We have pursued the
venues suggested by the commenter in
disseminating information about the
regulations; press releases explaining
the import program were distributed at
the time the regulations were
established, stories were printed in the
popular press and in industry
publications, and APHIS personnel have
visited large markets and individual
firms in an effort to inform avocado
handlers about the requirements of the
regulations, especially the distribution
limitations. Further, those distribution
limitations are printed on every box of
Mexican Hass avocados. Even with
those measures, some distributors and
handlers still claim to be unaware that
the distribution and sale of Mexican
Hass avocados is limited to the
approved 19 States and the District of
Colombia. The compliance agreement is
one more way to spread the word, an
attempt to reach each and every one of
the “limited number of persons engaged
in the handling and distribution of
Mexican Hass avocados” in order to
ensure that they are aware of the
requirements of the regulations. Beyond
its value as an educational tool, the
compliance agreement will make it that
much easier to take action against those
persons who choose to violate the
regulations.

Comment: Private firms are neither
empowered nor authorized to “ensure”
compliance with Federal laws and
regulations. That is the duty and
responsibility of the Government. The
proposed regulations are not enforceable
by private firms against another firm,
but the penalties would be imposed on
the first party for the possible wrongful
acts of a second or third party. This is
not appropriate.

Response: We are not asking private
firms to enforce the regulations; we are
simply calling on those firms to
themselves observe the regulations, i.e.,
to not transfer avocados to another party
for movement or distribution unless that
party possesses a compliance
agreement. If you confirm that the
person to whom you are transferring
avocados for movement or distribution
possesses a compliance agreement, you
have met your obligations under
§ 319.56—2ff(k)(2) or (3). What that
person subsequently does with the
avocados is beyond your control and
certainly not your responsibility. In
such a situation, it is simply not the
case that “penalties would be imposed
on the first party for the possible
wrongful acts of a second or third
party.”

Comment: It is not proper for APHIS
to impose penalties (i.e., the denial of
import permits or compliance

agreements to repeat violators) on one
party for the wrongful acts of secondary
and subsequent parties. Each permittee,
distributor, or handler should be
accountable for its actions directly to
the Government. Such regulatory and
compliance relations between a
regulated firm and APHIS are properly
the business of those parties only, and
not other parties. It is simply not
practicable for a permittee, distributor,
or handler to “ensure that any person to
whom he or she released the avocados
for movement or distribution . . . has
entered into a compliance agreement.”

Response: As discussed in the
response to the previous comment, a
permittee or subsequent handler who
observes the requirements of the
regulations is in no danger of having a
request for an import permit or
compliance agreement denied. We
disagree with the commenter’s assertion
that ensuring that a person has a
compliance agreement is “‘simply not
practicable.” Meeting that requirement
can be accomplished quickly and would
add only a relatively small amount of
time to a typical transaction between
buyer and seller.

Comment: The proposed changes to
the Mexican Hass avocado import
program are unnecessary. The current
regulations contain sufficient
safeguards, as is evidenced by the fact
that APHIS was able to detect the
presence of Mexican Hass avocados that
were shipped outside the approved
States.

Response: The fact that we were able
to detect the presence of Mexican Hass
avocados in markets outside the
approved States highlights the value of
market surveys and the requirement that
individual avocados be marked with a
sticker, but does not mean that there is
no need to amend the existing
regulations. For example, some of the
Mexican Hass avocados found in
markets outside the approved States
appear to have been shipped by
distributors who were simply unaware
of the movement restrictions of the
regulations. The compliance agreement
requirement will ensure that all
distributors are aware of those
restrictions, which means that this
measure alone will reduce the number
of violations. We believe that the other
measures included in this rule will
prove similarly useful in reinforcing the
existing safeguards of the regulations.

Comment: As written, the registration
of handlers will negatively impact the
marketing of Mexican avocados by
creating a barrier that will eliminate
many sales from wholesale marketers in
the northeastern United States to
customers who buy avocados in less
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than truckload lots. For example, the
operator of a small neighborhood store
in New York City may wish to purchase
four cartons of avocados on a particular
day at the Hunts Point Terminal Market,
but will be unable to do so because he
is not registered with APHIS. It is not
practical to expect purchasers such as
the store operator or the owner of an
independent restaurant to have to
register with APHIS and deliver a copy
of the compliance agreement to all
potential suppliers in order to have the
right to buy Mexican avocados.

Response: The store operator and the
restauranteur described by the
commenter would not be required to
enter into a compliance agreement in
order to buy avocados for their store or
restaurant, as they will be offering the
avocados for sale to consumers. The
focus of this rule is on making the
requirements of the regulations clear to
the operators of businesses that
normally buy and sell, move, or
distribute commercial lots of avocados,
such as grocery chains, wholesalers, and
distributors. For example, a grocery
chain or a chain’s regional distribution
centers would have to enter into a
compliance agreement with APHIS,
while the chain’s individual retail store
managers would not. To make this clear,
we have added a new sentence to
§ 319.56-2ff(k)(1) in this final rule that
states that a compliance agreement will
not be required for an individual place
of business that only offers the avocados
for sale directly to consumers.

Comment: The proposed requirement
for the marking of the boxes in which
fruit is repackaged in the United States
would create additional liabilities for
the growers, packers, and exporters of
avocados, even though these parties
have no control over the fruit during the
repacking stage. Additional problems
such as microbial contamination from
improper handling or commingling with
other product may arise even though the
listed parties bear no true responsibility
for the problem.

Response: The commenter did not
elaborate as to what types of “microbial
contamination” might occur during
repackaging, nor did he elaborate as to
what sorts of liability might attach to a
Mexican grower, packer, or exporter in
the event of such contamination. If a
repackaged box of fruit was found to be
somehow contaminated, it would be
obvious from the new box that the fruit
had been handled by someone other
than the original packer/exporter.
Clearly, the assignment of liability in
such a situation—if indeed there was a
need to assign liability—would be a
tenuous proposition. Importers and
distributors have little choice when it

comes to damaged boxes of fruit. They
can repack the fruit in new boxes, or
they can leave the fruit in the damaged
box; the latter option is not likely to be
chosen given the risk of further damage
to the fruit, plus the fact that most of
their customers would not care to
receive damaged produce. Since it is
quite likely that an importer or
distributor is going to repackage the
fruit anyway, this rule’s provisions
regarding the marking of repackaged
fruit are a matter of ensuring that the
identifying measures required for the
original boxes are maintained, thus
preserving the important information
regarding the origin and identity of the
avocados that those measures provide.
Comment: The proposed compliance
agreement requirement is an additional
burden that may discourage avocado
distributors in the United States from
conducting business with Mexican
growers altogether, leading them to opt
instead for fruit from California or from
other countries. If that is the case, the
compliance agreement requirement will
be acting as a nontariff trade barrier.
Response: The time required on the
part of a handler or distributor to enter
into a compliance agreement will be
minimal. That person will need to write
down the name, mailing address, and
location of the person or firm entering
into the agreement; review the
movement and other restrictions that
apply; and sign and date the document.
We expect that an APHIS inspector
would spend about 30 minutes with
each handler or distributor explaining
the requirements of the regulations and
filling out the compliance agreement;
the mail or a fax machine may be used
when an inspector is unable to make a
personal visit. There is no charge or user
fee associated with the compliance
agreement. In addition, Mexican Hass
avocados are typically available to
wholesalers at attractive prices that
make the minimal effort of entering into
a compliance worthwhile. (In one of the
comments we received, a wholesaler
reported that at the end of the 1998/
1999 shipping season, his fill-in
supplier quoted a price of $50 to $52 for
California Hass avocados and $20 for
Mexican Hass avocados.) Thus, we do
not believe that the minimal burden of
entering into a compliance agreement
will be likely to discourage persons in
the United States from handling or
distributing Mexican Hass avocados.
Comment: The proposed rule would
increase the restrictions that apply to
the Mexican Hass avocado import
program; APHIS’ phytosanitary
justification for these restrictions has
been that Hass avocados from Mexico
present a risk of introducing fruit flies

into the United States. Because
avocados from California and Florida
are not subject to such restrictions
despite the presence of fruit flies in
those States, the restrictions on Mexican
Hass avocados constitute discriminatory
treatment under article 712.4 of the
North American Free Trade Agreement
(NAFTA), which states, in part, that
“Each Party shall ensure that a sanitary
or phytosanitary measure that it adopts,
maintains or applies does not arbitrarily
or unjustifiably discriminate between its
goods and like goods of another Party

. . where identical or similar
conditions prevail.”

Response: Fruit flies are not the only
pests of concern addressed by the
regulations; there are seed and stem
pests as well. However, even if fruit flies
were the only pest of concern, we do not
believe that our restrictions on the
movement of Mexican Hass avocados is
in any way discriminatory, as avocados
are specifically listed as regulated
articles in all three of our domestic fruit
fly quarantines in 7 CFR part 301, i.e.,
Mexican fruit fly (§§ 301.64 through
301.64-10), Mediterranean fruit fly
(§§ 301.78 through 301.78-10), and
Oriental fruit fly (§§ 301.93 through
301.93-10).

Comment: The proposed rule, which
would increase the restrictions that
apply to the Mexican Hass avocado
import program, is at odds with
Mexico’s request that APHIS consider
expanding both the number of States to
which Mexican Hass avocados could be
shipped and the length of the shipping
season. It has been scientifically and
practically demonstrated that the Hass
avocado is not a fruit fly host, so APHIS
does not have the scientific basis to
adopt additional restrictions or even
maintain some of its current restrictions
(NAFTA article 712.1). In the absence of
a scientific basis for their application,
those restrictions could be viewed as
disguised restrictions on trade (NAFTA
articles 712.5 and 713.3).

Response: Although we do consider
commercially grown Hass avocados to
be a nonpreferred host for fruit flies, and
thus a low risk for introducing fruit
flies, we do not yet possess conclusive,
published evidence that they are a
nonhost as asserted by the commenter.
We understand that Mexico is working
on research in that area, and we would
certainly consider conclusive evidence
proving the nonhost status of Hass
avocados as the grounds for changes to
the Mexican avocado import program,
as well as to our domestic fruit fly
regulations. That being said, however, it
is important to remember that fruit flies
are not the only pests of concern
addressed by the requirements of the
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Mexican Hass avocado import
regulations. Those regulations also
address the risks presented by the
avocado seed pests Heilipus lauri,
Conotrachelus aquacatae, C. perseae,
and Stenoma catenifer, as well as the
stem weevil Copturus aguacatae.

Proposed Amendments to Stickering
Requirement

In our proposed rule, we had
proposed to amend the current fruit-
stickering requirement of § 319.56—
2ff(c)(3)(vi) of the regulations to require
that the stickers not only bear the
Sanidad Vegetal registration number of
the packinghouse, but that they also
bear the letters “M/US” after that
number, and that those stickers be used
only for fruit produced in accordance
with § 319.56—-2ff for export to the
United States. The Mexican Government
officials who responded to the proposed
rule objected to the proposed limitations
on the use of the stickers on the grounds
that such limitations are an intrusion on
Mexico’s sovereignty. Those officials
stated that APHIS does not have the
authority to restrict Mexican producers
from using any particular label on fruit
that is distributed within Mexico,
arguing that only Mexico can issue
regulations affecting its domestic
market.

Our intent in proposing those
amendments to the stickering
requirement was to ensure that the
stickers would serve their intended
purpose of making it easier to identify
Mexican-origin avocados and would
further allow us to differentiate between
program fruit and nonprogram fruit that
may have been smuggled into the
United States. We acknowledge,
however, that the proposed limitation
on the use of the stickers would also
have the effect of placing restrictions on
domestic commerce within Mexico.
Therefore, in deference to the concerns
raised by the Mexican Government, we
have omitted from this final rule the
proposed requirement that the stickers
required by § 319.56—2ff(c)(3)(vi) be
used only for fruit produced in
accordance with § 319.56—2ff for export
to the United States. Further, because
the inclusion of the letters “M/US” on
the required sticker would serve no
practical purpose in the absence of the
proposed limitations on the use of the
stickers, we have also omitted that
aspect of the proposed rule from this
final rule.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule amends our regulations
governing the importation of Hass
avocados from Mexico to require
handlers and distributors to enter into
compliance agreements with APHIS and
adds requirements regarding the
repackaging of the avocados after their
entry into the United States. These
amendments will ensure that
distributors and handlers are familiar
with the distribution restrictions and
other requirements of the regulations
and will ensure that any boxes used to
repackage the avocados in the United
States bear the same information that is
required to be displayed on the original
boxes in which the fruit was packed in
Mexico.

During the first shipping season for
Mexican Hass avocados (November
1997 through February 1998), Mexico
exported 13.296 million pounds of fresh
avocados to the northeastern United
States (U.S. Department of Agriculture,
Foreign Agricultural Service, GAIN
Report No. MX8140, November 24,
1998). During the second shipping
season (November 1998 through
February 1999), Mexico exported
approximately 22 million pounds of
fresh avocados to the northeastern
United States.

Although it was anticipated that the
importation of fresh Hass avocados from
Mexico into the northeastern United
States would result in lower prices for
consumers and losses for domestic
avocado producers, there has, to date,
been little or no price change. The
average wholesale price for avocados in
the approved 19 northeastern States and
the District of Columbia before the first
shipping season began in November
1997 was $1.47 per pound, while after
the shipping season began, the average
wholesale price was $1.60 per pound.
For the nonapproved States, the average
wholesale prices were $1.46 before
November 1997 and $1.57 after the first
shipping season began. (The wholesale
prices in the approved States are based
on averages in Baltimore, Boston,
Chicago, Detroit, New York, and
Philadelphia; the wholesale prices for
the nonapproved States are based on
averages in Atlanta, Dallas, Los Angeles,
Miami, San Francisco, and Seattle.)
There was no statistically significant
difference between the wholesale prices
in the approved States and the

nonapproved States before or after
Mexican Hass avocados entered the
domestic market. It should be noted that
the average wholesale prices for fresh
avocados in Mexico were only about
$0.33 and $0.32 per pound in 1997 and
1998, respectively.

Because compliance agreements are
available from APHIS free of charge, the
only aspect of this rule that may result
in additional costs for any U.S. entities,
large or small, is the requirement for the
marking of new boxes in cases where
the avocados are repackaged after their
entry into the United States. According
to industry sources, the cost of the
current identification requirements of
the regulations, which includes both
box marking and fruit stickering, is
approximately $0.06 per pound. This
cost is borne at the Mexican production/
export end of the Hass avocado export
program. If 20 percent of all shipments
had to be repackaged following their
arrival in the United States due to
damage to original shipping boxes or for
other reasons, this rule’s requirement for
the marking of new boxes could result
in additional costs to U.S. importers or
distributors of approximately $160,000
to $264,000. This estimate was arrived
at using 20 percent of the total volume
of Mexican Hass avocados shipped to
the northeastern United States during
the two export seasons of 1997-1998
(13.296 million pounds x $0.06 x 0.2 =
$159,552) and 1998—-1999 (22 million
pounds x $0.06 x 0.2 = $264,000).
However, because the $0.06 figure used
includes the costs of the required
stickering as well as box marking, it is
likely that the costs to U.S. importers or
distributors of marking new boxes in the
United States will actually be less than
that estimate. Since, as noted above, the
price spread between domestic and
Mexican wholesale prices is so large,
U.S. importers and distributors may be
able to absorb any additional costs
resulting from the requirement for
marking new boxes without passing
those costs on to consumers.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.
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Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0129.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery Stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80, and 371.2(c).

2. In § 319.56-2ff, new paragraphs (j)
and (k) are added to read as follows:

§319.56-2ff Administrative instructions
governing movement of Hass avocados
from Mexico to the Northeastern United
States.

* * * * *

(j) Repackaging. If any avocados are
removed from their original shipping
boxes and repackaged, the stickers
required by paragraph (c)(3)(vi) of this
section may not be removed or obscured
and the new boxes must be clearly
marked with all the information
required by paragraph (c)(3)(vii) of this
section.

(k) Compliance agreements. (1) Any
person, other than the permittee, who
moves or distributes the avocados
following their importation into the
United States (i.e., a second-party or
subsequent handler) must enter into a
compliance agreement with APHIS. In
the compliance agreement, the person
must acknowledge, and agree to
observe, the requirements of paragraph
(a) and paragraphs (f) through (k) of this
section. Compliance agreement forms
are available, free of charge, from local
offices of Plant Protection and
Quarantine, which are listed in local
telephone directories. A compliance
agreement will not be required for an
individual place of business that only
offers the avocados for sale directly to
consumers.

(2) Before transferring the avocados to
any person (i.e., a second-party handler)
for movement or distribution, the
permittee must confirm that the second-
party handler has entered into a

compliance agreement with APHIS as
required by paragraph (k)(1) of this
section. If the permittee transfers the
avocados to a second-party handler who
has not entered into a compliance
agreement, APHIS may revoke the
permittee’s import permit for the
remainder of the current shipping
season.

(3) Any second-party or subsequent
handler who transfers the avocados to
another person for movement or
distribution must confirm that the
person receiving the avocados has
entered into a compliance agreement
with APHIS as required by paragraph
(k)(1) of this section. If the second-party
or subsequent handler transfers the
avocados to a person who has not
entered into a compliance agreement,
APHIS may revoke the handler’s
compliance agreement for the remainder
of the current shipping season.

(4) Action on repeat violators. APHIS
may deny an application for an import
permit from, or refuse to enter into a
compliance agreement with, any person
who has had his or her import permit
or compliance agreement revoked under
paragraph (k)(2) or (k)(3) of this section
twice within any 5-year period.
(Approved by the Office of Management and
Budget under control number 0579-0129.)

Done in Washington, DC, this 30th day of
November 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-31513 Filed 12—3-99; 8:45 am)]
BILLING CODE 3410-34-U

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 51

Waste Confidence Decision Review:
Status

AGENCY: Nuclear Regulatory
Commission.

ACTION: Status report on the review of
the Waste Confidence Decision.

SUMMARY: On September 18, 1990 (55
FR 38474), the Nuclear Regulatory
Commission (NRC) issued the results of
the first review of its Waste Confidence
Decision, originally issued on August
31, 1984 (49 FR 34658). The purpose of
the original Waste Confidence Decision
was ‘‘to assess the degree of assurance
now available that radioactive waste can
be safely disposed of, to determine
when such disposal or offsite storage
will be available and to determine
whether radioactive waste can be safely
stored onsite past the expiration of

existing facility licenses until offsite
disposal or storage is available.” (49 FR
34658). In 1984, the Commission
concluded that there was reasonable
assurance that safe disposal in a
geologic repository is technically
feasible, one or more repositories would
be available by the years 2007-2009,
and spent fuel will be managed in a safe
manner until sufficient repository
capacity is available. The 1990 review of
this decision basically affirmed the
findings of the original decision and
further determined that spent fuel could
be safely stored and managed under
existing processes through the first
quarter of the 21st century and 30 years
beyond the licensed life for power
reactor operation. In its 1990 review, the
Commission stated that its next review
of the waste confidence issues would
occur in ten years. As the ten year
period for review approaches, the
Commission is issuing this notice on its
intent with regard to further Waste
Confidence reviews. The Commission is
of the view that experience and
developments since 1990 confirm the
Commission’s 1990 Waste Confidence
findings. Thus, the Commission has
decided that a comprehensive
evaluation of the Waste Confidence
Decision at this time is not necessary.
The Commission would consider
undertaking a comprehensive
evaluation when the impending
repository development and regulatory
activities have run their course or if
significant and pertinent unexpected
events occur, raising substantial doubt
about the continuing validity of the
1990 Waste Confidence findings.

FOR FURTHER INFORMATION CONTACT:
Janet Kotra, Office of Nuclear Materials
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington DC
20555, telephone (301) 415-6674.

SUPPLEMENTARY INFORMATION:

I. Background

II. Ongoing Repository Development and
Spent Fuel Storage Activities

III. The Next Review

I. Background

In 1977, the Commission denied a
petition for rulemaking wherein the U.S.
Nuclear Regulatory Commission (NRC)
was asked to determine whether
radioactive wastes generated in nuclear
power reactors can be disposed of
without undue risk to public health and
safety and to refrain from granting
pending or future requests for reactor
operating licenses until such finding of
disposal safety was made. The
Commission noted in its denial that it
“* * * would not continue to license
reactors if it did not have reasonable
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confidence that the wastes can and will
in due course be disposed of safely.”

At about the same time, the
Commission granted license
amendments permitting expansion of
the capacity of spent fuel storage pools
at two nuclear power plants, finding
that the actions would not endanger
public health and safety. The
Commission did not address the
potential environmental consequences
of such storage beyond the expiration of
the reactors’ operating licenses. Upon
appeal of the license amendment
decisions, the US Court of Appeals
declined to stay or vacate the license
amendments but remanded to NRC the
question of whether reasonable
assurance exists that an offsite storage
solution will be available by the years
2007-2009, the expiration dates of the
plants’ operating licenses, and, if not,
whether there is reasonable assurance
that spent fuel can be stored safely at
the reactor sites beyond those dates.

In response to the Court’s remand,
NRC conducted a generic rulemaking to
assess the degree of assurance that
radioactive wastes can be disposed of
safely, to determine when disposal or
offsite storage will be available, and to
determine whether the wastes can be
stored safely at reactor sites beyond the
expiration of existing facility licenses
until offsite disposal or storage is
available. This rulemaking came to be
known as the ‘“Waste Confidence”
proceeding. On August 31, 1984 (49 FR
34658; 49 FR 34688), the Commission
issued five findings, accompanied by a
final rule, codified at 10 CFR 51.23,
incorporating the findings as the basis
for excluding case-by-case consideration
of environmental effects of extended
onsite storage of spent fuel in reactor
and spent fuel storage facility licensing
proceedings. The Commission’s basic
conclusions were that there was
reasonable assurance that safe disposal
in a geologic repository is technically
feasible, that one or more repositories
would be available by the years 2007—
2009, and that spent fuel will be
managed in a safe manner until
sufficient repository capacity is
available.

In the 1984 Decision, the Commission
noted that its decision with respect to
the availability of a repository for
disposal was unavoidably in the nature
of a prediction, and indicated that it
would review its conclusions should
significant and pertinent unexpected
events occur or at least every five years
until a repository is available. The first
review was completed in 1990 (55 FR
38474; September 18, 1990). The
conclusions reached and the findings
made in the Commission’s 1990 review

of the original Waste Confidence
Decision were:

1. The Commission finds reasonable
assurance that safe disposal of
radioactive waste and spent fuel in a
mined geologic repository is technically
feasible. (This finding is identical to the
finding in the original Waste Confidence
Decision in 1984).

2. The Commission finds reasonable
assurance that at least one mined
geologic repository will be available
within the first quarter of the twenty-
first century, and that sufficient
repository capacity will be available
within 30 years beyond the licensed life
for operation (which may include the
term of a revised or renewed license) of
any reactor to dispose of the commercial
high-level radioactive waste and spent
fuel originating in such reactor and
generated up until that time. (This
finding revised the finding in the
original decision that a mined geologic
repository would be available by the
years 2007 to 2009.)

3. The Commission finds reasonable
assurance that high-level radioactive
waste and spent fuel will be managed in
a safe manner until sufficient repository
capacity is available to assure the safe
disposal of all high-level waste and
spent fuel. (This finding is identical to
the finding in the original Waste
Confidence Decision in 1984).

4. The Commission finds reasonable
assurance that, if necessary, spent fuel
can be stored safely and without
significant environmental impacts for at
least 30 years beyond the licensed life
for operation (which may include the
term of a revised or renewed license) of
that reactor at its spent fuel storage
basin, or at either onsite or offsite
independent spent fuel storage
installations. (This finding is basically
identical to that in the original Waste
Confidence Decision with the addition
of the consideration of license renewal
and spent fuel storage 30 years beyond
the licensed life for operation of a
reactor).

5. The Commission finds reasonable
assurance that safe independent onsite
or offsite spent fuel storage will be made
available if such storage capacity is
needed. (This finding is identical to the
finding in the original Waste Confidence
Decision in 1984).

In issuing the 1990 review of the
Waste Confidence Decision, the
Commission extended the cycle for
future reviews from every five years to
every ten years. The rationale for this
extension was that predictions of
repository availability are best
expressed in terms of decades rather
than years. The Commission also
affirmed its original statement that it

would reevaluate its Decision at any
time whenever significant and pertinent
unexpected events occur, such as major
shifts in national policy or a major
unexpected institutional development,
or new technical information.

II. Ongoing Repository Development
and Spent Fuel Storage Activities

We are now nearing the end of the ten
year period since the last review of the
Waste Confidence Decision. Since the
1990 revisions of the Waste Confidence
findings, the U.S. Department of
Energy’s (DOE) program for
characterizing a single site at Yucca
Mountain, Nevada, as a potential
geologic repository has progressed and
is nearing completion. DOE published a
viability assessment on the proposed
repository in December of 1998 and a
draft environmental impact statement
(EIS) in August of 1999. It is expected
that DOE will complete a final EIS in
2000, such that a recommendation with
regard to suitability of the Yucca
Mountain site, pursuant to the Nuclear
Waste Policy Act of 1982, as amended
(NWPA), can be made in 2001. If DOE
is able to advise the President that the
Yucca Mountain site is suitable for
development as a repository, and the
President accepts the Secretary of
Energy’s recommendation, DOE intends
to submit a license application to NRC
in 2002. In addition, NRC has proposed
10 CFR Part 63 which would establish
a framework for licensing consideration
of the repository. Similarly, the
Environmental Protection Agency (EPA)
has published its proposed standards for
repository licensing. Thus, there has
been substantial progress toward
consideration and possible licensing of
a repository.

As to spent fuel storage capabilities
and capacity, the NRC has continued to
review commercial dual-purpose spent
fuel dry cask storage and transportation
system designs and site-specific license
applications for onsite dry storage of
spent fuel to meet the interim storage
needs of reactor licensees. In addition,
the NRC is reviewing an application for
an away-from-reactor Independent
Spent Fuel Storage Installation (ISFSI),
and a second application is expected in
fiscal year 2000. The NRC staff has
noted substantial advances in spent fuel
storage—the certifications of a number
of new spent fuel storage cask designs;
additional interim dry cask storage
capacity at power reactor sites; the
NRC’s establishment of a Spent Fuel
Project Office to more effectively focus
on interim spent fuel storage and
management—since waste confidence
findings were last reviewed in 1990.



Federal Register/Vol. 64, No. 233/Monday, December 6, 1999/Rules and Regulations

68007

These considerations confirm and
strengthen the Commission’s 1990
findings and lead the Commission to
conclude that no significant and
unexpected events have occurred—no
major shifts in national policy, no major
unexpected institutional developments,
no unexpected technical information—
that would cast doubt on the
Commission’s Waste Confidence
findings or warrant a detailed
reevaluation at this time. As a result, a
formal review of these activities now
would not call into serious question the
Commission’s Waste Confidence
findings, as updated in 1990. The
Commission, therefore, is not
undertaking any modification to the
findings codified in 10 CFR 51.23.
However, when the nearer term
activities on repository development
and licensing are concluded, there may
be implications for the Waste
Confidence findings. If warranted, the
Commission will consider undertaking a
comprehensive review at that time.

III. The Next Review

The appropriate trigger for the next
review could be a combination of events
or it could be a single event. For
example, any significant delays in
DOE’s repository development schedule
or a decision by the Secretary of Energy
to not recommend Yucca Mountain as a
candidate site might necessitate a
reevaluation of the Commission’s Waste
Confidence Decision. Thus, the
Commission would consider
undertaking a comprehensive
reevaluation of the Waste Confidence
findings when the impending repository
development and regulatory activities
run their course or if significant and
pertinent unexpected events occur,
raising substantial doubt about the
continuing validity of the Waste
Confidence findings.

Dated at Rockville, Maryland, this 30th day
of November, 1999.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,

Secretary of the Commission.
[FR Doc. 99-31506 Filed 12—3-99; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-39]

Amendment to Class E Airspace;
Emmetsburg, IA

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Emmetsburg,
IA.
DATES: The direct final rule published at
64 FR 48088 is effective on 0901 UTC,
December 30, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 2, 1999 (64 FR
48088). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
comment period, the regulation would
become effective on December 30, 1999.
No adverse comments were received,
and thus this notice confirms that this
direct final rule will become effective on
that date.

Issued in Kansas City, MO on November
18, 1999.
Richard L. Day,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-31520 Filed 12—3-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-42]

Amendment to Class E Airspace;
Malden, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Malden, MO.

DATES: The direct final rule published at
64 FR 49374 is effective on 0901 UTC,
December 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rue with a
request for comments in the Federal
Register on September 13, 1999 (64 FR
49374). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 30, 1999. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on November
18, 1999.
Richard L. Day,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-31522 Filed 12—3-99; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-43]

Amendment to Class E Airspace;
Sikeston, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule, confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Sikeston, MO.
DATES: The direct final rule published at
64 FR 49373 is effective on 0901 UTC,
December 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Tariff Division,
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Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 13, 1999 (64 FR
49373). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 30, 1999. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on November
18, 1999.
Richard L. Day,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-31521 Filed 12—3-99; 8:45 am)|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ANE-91]

Establishment of Class E Airspace;
Burlington, VT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action establishes a Class
E airspace area at Burlington, VT
(KBTV) to provide for controlled
airspace for those aircraft executing
instrument approaches to the Burlington
International Airport at times when the
Burlington Air Traffic Control Tower is
closed. This Class E airspace area will
be effective during the specific dates
and times established by Notice to
Airmen, and thereafter published in the
Airport/Facility Directory.

DATES: Effective 0901 UTC, February 24,
2000.

Comments for inclusion in the Rules
Docket must be received on or before
January 5, 2000.

ADDRESSES: Send comments on the rule
to: Manager, Airspace Branch, ANE—

520, Federal Aviation Administration,
Docket No. 99—ANE—-91, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7520;
fax (781) 238-7596. Comments may also
be sent electronically via the internet to
the following address: ‘“‘9-ane-
airspace@faa.gov”’

The official docket file may be
examined from 8:00 a.m. to 4:30 p.m.
Monday through Friday, except Federal
holidays, in the Office of the Regional
Counsel, New England Region, ANE-7,
Room 401, 12 New England Executive
Park, Burlington, MA 01803-5299;
telephone (781) 238-7049; fax (781)
238-7055.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division, Room 408,
by contacting the Manager, Airspace
Branch at the first address listed above.
FOR FURTHER INFORMATION CONTACT:
David T. Bayley, Air Traffic Division,
Airspace Branch, ANE-520.7, Federal
Aviation Administration, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7586;
fax (781) 238-7596.

SUPPLEMENTARY INFORMATION: The
airspace in the vicinity of the Burlington
International Airport, Burlington, VT
(KBTV) currently falls within the
Burlington Class C airspace area. That
Class C area provides controlled
airspace within, among other areas, a 5-
mile radius of the Burlington
International Airport from the surface to
4,400 feet above sea level. The
Burlington Class C area currently
operates continuously, as does the
Burlington Airport Traffic Control
Tower (ATCT). Once the Burlington
ATCT changes its operating hours, the
Burlington Class C area will not provide
adequate controlled airspace in the
vicinity of the airport during those
hours when the Burlington ATCT is
closed. This action establishes a Class E
airspace area at Burlington, VT to
provide controlled airspace from the
surface with a 5-mile radius of the
Burlington International Airport for
those aircraft executing instrument
approaches to Burlington at times when
the Burlington ATCT is closed. This
Class E airspace area will be effective
during the specific dates and times
established by Notice to Airmen, and
thereafter published in the Airport/
Facility Directory. Class E airspace
designations for airspace area extending
upward from the surface of the earth are
published in paragraph 6002 of FAA
Order 7400.9G, dated September 1,
1999, and effective September 16, 1999,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace

designation listed in this document will
be published subsequently in this
Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental and energy aspects of the
rule might suggest a need to modify the
rule. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this action will be filed in
the Rules Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. 99—-ANE-91.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

This rule does not have federalism
implications, as defined in Executive
Order No. 13132, because it does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
authorities prior to publication of this
rule.

The FAA has determined that this
regulation is non-controversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air
navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends part 71
of the Federal Aviation Regulations (14
CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Subpart E—Class E Airspace

* * * *

Paragraph 6002 Class E airspace areas
designated as extending upward from the
surface of the earth

* * * * *

ANE VT E2 Burlington, VT [New]
Burlington International Airport, VT
(Lat. 44°28'17" N, long. 73°09'10" W)
Within a 5-mile radius of Burlington
International Airport. This Class E airspace is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory

* * * * *

Issued in Burlington, MA, on November
18, 1999.

Arthur E. Gumtau,

Acting Manager, Air Traffic Division New
England Region.

[FR Doc. 99-31518 Filed 12—3-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-48]
Amendment to Class E Airspace;
Hutchinson, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Hutchinson Municipal
Airport, Hutchinson, KS. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 3, GPS RWY 13,
GPS RWY 21, and GPS RWY 31
Standard Instrument Approach
Procedures (SIAPs) to serve Hutchinson
Municipal Airport, KS. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 3, GPS RWY 13, GPS RWY 21, and
GPS RWY 31 SIAPs in controlled
airspace.

In addition, the Hutchinson
Instrument Landing System (ILS) and
coordinates have been added to the text
header.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing GPS RWY 3, GPS
RWY 13, GPS RWY 21, and GPS RWY
31 SIAPs, include the Hutchinson ILS
and coordinates, and to segregate

aircraft using instrument approach
procedures in instrument conditions
from aircraft operating in visual
conditions.

DATES: This final rule is effective on
0901 UTC, April 20, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
January 30, 2000.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, DOT Regional Headquarters
Building, Federal Aviation
Administration, Docket Number 99—
ACE-48, 901 Locust, Kansas City, MO
64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours in the Air Traffic Division at the
same address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 3, GPS RWY
13, GPW RWY 21, and GPS RWY 31
SIAPs to serve the Hutchinson
Memorial Airport, KS. The amendment
to Class E airspace at Hutchinson, KS,
will provide additional controlled
airspace at and above 700 feet AGL in
order to contain the new SIAPs within
controlled airspace, and thereby
facilitate separation of aircraft operating
under Instrument Flight Rules. The
amendment at Hutchinson Municipal
Airport, KS, will provide additional
controlled airspace for aircraft operating
under IFR. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9G, dated September
10, 1999, and effective September 16,
1999, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
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adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was to preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, and arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Comments wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped

postcard on which the following
statement is made: “Comments to
Docket No. 99—ACE—-48.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

This proposed rule does not have
Federalism implications, as defined in
Executive Order No. 13132, because it
does not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with State authorities prior to
publication of this proposed rule.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reason discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 10, 199, and effective
September 16, 1999, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Hutchinson, KS [Revised]

Hutchinson Municipal Airport, KS

(Lat. 38°03'56"" N., long. 97°51'38" W.)
Hutchinson VORTAC

(Lat. 37°59'49"" N., long. 97°56'03" W.)
SALTT LOM

(Lat. 38°07'25" N., long. 97°55'36" W.)
Hutchinson ILS localizer

(Lat. 38°03'31"" N., long. 97°51'12" W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Hutchinson Municipal Airport,
and within 4 miles each side of the
Hutchinson ILS localizer northwest course
extending to 16 miles northwest of the
SALTT LOM, and within 4 miles each side
of the ILS localizer back course extending
from the 6.8-mile radius to 7.4 miles
southeast of the airport, and within 4 miles
each side of the 042° radial of the Hutchinson
VORTAC extending from the 6.8-mile radius
to 7.4 miles northeast of the airport, and
within 4 miles each side of the 222° radial
of the Hutchinson VORTAC extending from
the 6.8-mile to 11.2 miles southwest of the
airport.
* * * * *

Issued in Kansas City, MO, on November
18, 1999.

Richard L. Day,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-31517 Filed 12—3-99; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-41]

Amendment to Class E Airspace;
Herington, KS; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date and correction.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises the Class E airspace at
Herington, KS, and corrects an error in
the spelling of Herington as published
in the Federal Register September 2,
1999 (64 FR 48086), Airspace Docket
No. 99-ACE—41.

DATES: The direct final rule published at
64 FR 48086 is effective on 0901 UTC,
December 30, 1999. This correction is
effective on December 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
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Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone (816)
329-2525.

SUPPLEMENTARY INFORMATION:

History

On September 2, 1999, the FAA
published in the Federal Register a
direct final rule; request for comments
which revises the Class E airspace at
Herington, KS (FR document 99-22890,
64 FR 48086, Airspace Docket No. 99—
ACE—41). An error was subsequently
discovered in the spelling of Herington.
This action corrects that error. After
careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require adoption of the
rule. The FAA has determined that this
correction will not change the meaning
of the action nor add any additional
burden on the public beyond that
already published. This action corrects
the error in the spelling of Herington
and confirms the effective date to the
direct final rule.

The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
December 30, 1999. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.

Correction to the Direct Final Rule

Accordingly, pursuant to the
authority delegated to me, the spelling
of Herington, as published in the
Federal Register on September 2, 1999
(64 FR 48086), (Federal Register
Document 99-22890; page 48087,
column three) is corrected as follows:

§71.1 [Corrected]
ACE KS E5 Herington, KS [Corrected]

On page 48087, in the third column,
correct the text header by removing
Herrington and substituting Herington.

On page 48087, in the third column,
correct lines 2, 6 and 8 in the airspace
designation by removing Herrington and
substituting Herington.

Issued in Kansas City, MO on November
18, 1999.

Richard L. Day,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-31519 Filed 12—3-99; 8:45 am)]
BILLING CODE 49103-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 3 and 32
RIN 3038-AB43

Trade Options on the Enumerated
Agricultural Commodities

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) in April 1998, removed a long-
standing prohibition on the offer and
sale of off-exchange trade options on
certain agricultural commodities subject
to a number of regulatory requirements.
On August 31, 1999, the Commission
proposed to amend a number of those
requirements. 64 FR 47452. The
Commission is adopting as final those
proposed amendments. In particular,
the Commission is permitting cash
settlement and offset or cancellation of
agricultural trade options. It is also
eliminating the transaction-specific
disclosure statement, revising the
summary disclosure statement provided
to customers when opening an account
and streamlining the registration
requirements for Agricultural Trade
Option Merchants (ATOMs) and their
sales agents and certain reporting and
recordkeeping requirements. The
Commission believes that these
amendments will increase the
commercial utility of agricultural trade
options while maintaining basic
customer protections.

EFFECTIVE DATE: February 4, 2000.

FOR FURTHER INFORMATION CONTACT: Paul
M. Architzel, Chief Counsel, Division of
Economic Analysis, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581, (202) 418-5260,
or electronically at
[Parchitzel@cftc.govl].

SUPPLEMENTARY INFORMATION:
I. Background

In April 1998, the Commission
promulgated interim final rules to
permit the trading of agricultural trade
options subject to various regulatory

requirements.? 63 FR 18821 (April 16,
1998). These requirements provided a
number of customer protections,
including limitations on the types of
instruments or strategies permitted to be
traded, registration of ATOMs,
disclosure of risks to option buyers,
financial safeguards, and recordkeeping.
No one has applied for registration as an
ATOM since the interim rules became
effective in June 1998. Some observers
have suggested that certain of the
interim final rules’ provisions
discourage participation, and
agricultural trade options would be
offered more readily if the rules were
modified.2

A. Proposed Revisions to the
Agricultural Trade Option Rules

Based in part on those views, the
Commission published a notice of
proposed rulemaking (proposed
rulemaking) reconsidering a number of
the requirements of the agricultural
trade option rules “with a view toward
maintaining their basic customer
protection while increasing the

1Generally, the offer or sale of commodity
options is prohibited except on designated contract
markets. 17 CFR 32.11. One of several specified
exceptions to the general prohibition on off-
exchange options is for “trade options.” “Trade
options” are off-exchange options “offered by a
person having a reasonable basis to believe that the
option is offered to’” a person or entity within the
categories of commercial users specified in the rule,
where such commercial user ““is offered or enters
into the commodity option transaction solely for
purposes related to its business as such.” 17 CFR
32.4(a). However, this exception from the general
ban on off-exchange options does not apply to trade
options on the agricultural commodities
enumerated in the Commodity Exchange Act (Act).
7 U.S.C. 1a(3). A full statement of the statutory and
regulatory history is provided in the notice of final
rulemaking promulgating the interim final rules. 63
FR 18821 (April 16, 1998).

2The Commission receives the views of a cross-
section of the agricultural sector through its
Agricultural Advisory Committee (AAC). The AAC,
at its meeting on April 21, 1999, engaged in a
detailed discussion of various policy issues raised
by possible rule alternatives. Subsequently, nine
organizations representing a broad cross-section of
production agriculture submitted to the
Commission their common views on these issues by
letter dated April 23, 1999. The nine producer
organizations were: (1) American Farm Bureau
Federation, (2) National Association of Wheat
Growers, (3) National Corn Growers Association, (4)
National Farmers Union; (5) National Pork
Producers, (6) American Soybean Association, (7)
National Cattlemen’s Beef Association, (8) National
Cotton Council of America, and (9) National Grain
Sorghum Producers.

Additional letters were submitted by the Farm
Credit Council (dated April 19, 1999), the Illinois
Farm Bureau (dated April 21, 1999), the National
Grain and Feed Association (NGFA) (dated June 15,
1999), the Chicago Board of Trade (CBT) (dated
June 16, 1999), the National Grain Sorghum
Producers (dated July 9, 1999), and the American
Farm Bureau Federation, the National Association
of Wheat Growers, the American Soybean
Association and the National Farmers Union (joint
letter dated August 9, 1999).
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commercial utility of the instruments or
trading strategies permitted and
streamlining regulatory or paperwork
burdens.” 64 FR 47452 (August 31,
1999). In particular, the Commission
proposed to streamline the registration
requirements for ATOMs and their sales
agents by, among other things, removing
the training requirement for associated
persons and limiting the number of
principals that must certify that they are
not subject to statutory disqualification
from registration. In addition, the
Commission proposed to permit cash
settlement and offset or cancellation of
agricultural trade options by removing
the requirement that such options, if
exercised, must result in physical
delivery. The Commission also
proposed to eliminate the transaction-
specific disclosure statement and to
revise the summary disclosure
statement provided to customers when
opening an account. The Commission
also proposed to streamline certain
reporting and recordkeeping
requirements. It also considered, but did
not propose, permitting producers to
write call options or changing the $10
million exemptive level.

B. Comments

The Commission received a total of 22
comment letters, including those
recommending that the Commission
propose various amendments to the
interim final rules. See note 2 supra.
Overall, the comment letters expressed
a wide range of opinions. Five
commenters, including one academic,
two introducing brokers (IBs), one
commodity trading advisor (CTA)/IB
and the National Introducing Brokers
Association (NIBA) generally opposed
the proposed changes. They expressed
the view that the proposed amendments
would weaken existing customer
protections, increase the opportunity for
fraud and abuse and facilitate poor
business practices on the part of those
offering or soliciting agricultural trade
options.

Eight commenters, including four
agribusinesses, three trade associations
and one risk management firm,
generally supported the proposed
changes. They particularly supported
the proposal to permit cash settlement
and offset or cancellation of the option
contracts, but argued that the
Commission should go farther in easing
the rule’s requirements. They especially
objected to the $10 million dollar
exemption level and to the requirement
that option vendors and their sales
agents be registered with the
Commission. In contrast, the nine
producer organizations strongly
supported retaining the registration

requirement, including the associated
right of a registrant’s customers to bring
grievances arising from a violation of
the Act or Commission rules before the
Commission’s reparations forum, and
opposed lowering the $10 million
exemption level.3

II. The Final Rules
A. Registration

As the Commission noted in its
proposed rulemaking, “[tlhe
requirement that all market
profession[als] be registered, and the
authority to approve or revoke
registrations, is an important means of
policing conduct in a market.” 64 FR
47453. As the Commission explained in
the proposed rulemaking, with
registration customers have available to
them the Commission’s reparations
forum for dispute resolution.* Although
there is “substantial support for a
registration requirement, both because
of the higher level of customer
protection it provides and a desire to
have available the Commission’s
reparations forum for dispute
resolution,” potential agricultural trade
option vendors are opposed to the
registration requirement. Id.
Accordingly, the Commission
specifically invited comments in the
proposed rulemaking on the issue.

The NGFA’s comment letter opposed
a registration requirement and urged the
Commission to “seriously consider
notification as an alternative”.5 NGFA’s
continued opposition to registration
flows from its opposition to the
availability of Commission reparations
proceedings to customers to resolve
disputes with ATOMs involving trade
options. NGFA voiced particular
concern that the availability of
reparations to resolve disputes
involving trade options might expose

3 Additional comments were submitted by the
Chicago Board of Trade (CBT), the Chicago
Mercantile Exchange (CME) and a futures
commission merchant (FCM). The CBT concurred
with many of the proposed changes, noting that it
was ‘“pleased that the Commission has incorporated
several of [the CBT’s] recommendations into [the
Commission’s] proposed rulemaking.” See the
CBT’s comment letter at p. 1. The CME did not
address the specific issues raised in the proposed
rulemaking.

4 Specifically:

[Slection 14 of the Act provides that ‘any person
complaining of any violation of any provision of
this Act or any rule * * * issued pursuant to this
Act by any person who is registered under this Act’
may bring a reparations action [b]efore the
Commission. Accordingly, complaints that do not
relate to violations of the Act or Commission rules
are not subject to Commission reparations
proceedings.

Id.

5 See the letter of September 30, 1999 from NGFA
to the Commission.

ATOMs to reparations cases involving
cash contracts.®

In contrast, the nine producer
organizations expressed strong support
for maintaining the registration
requirement. Other commenters,
including NIBA, an academic and other
Commission registrants agreed. In
general, these commenters were of the
view that registration of those offering
or soliciting agricultural trade options is
an essential customer protection which
should be mandatory.

Based upon thorough and careful
consideration of the comments, the
Commission has determined to retain
the current registration requirement,
which includes the statutory right to
seek redress of violations of the Act or
Commission rules through Commission
reparations proceedings. This is
particularly appropriate because
although “some sectors of agriculture
may have well-regarded industry
arbitration fora available, many do not.
For these sectors, reparations may be the
only readily available non-judicial
avenue for dispute resolution.” 64 FR
47453.7

In retaining the registration
requirement for ATOMs and their APs,
the Commission notes that reparation
proceedings are available only where a
violation of the Act or Commission rules
is alleged. Under the Commission’s
rules, the Director of the Office of
Proceedings forwards a complaint and
answer if the facts alleged so warrant. If
no violation of the Act or Commission
rules is alleged, the Director of the
Office of Proceedings may terminate
consideration of the filings. See, 17 CFR
12.26, 12.27. A dispute arising solely
out of a cash market transaction,
therefore, would be dismissed and not
forwarded for adjudicatory action.

1. Simplification of the Registration
Process

The Commission proposed a number
of modifications based upon the
acknowledged ‘“‘broad agreement that
the registration procedures for ATOMs
and their sales agents be streamlined

6 Other commenters, including three
agribusinesses, concurred in NGFA’s position. They
noted that the reparations requirement might deter
them, as well as others, from offering these
instruments. One commenter, Consolidated Grain
and Barge, Co., expressed particular support for the
NGFA arbitration system. The CBT also supported
rules permitting required dispute resolution under
industry arbitration procedures such as the NGFA’s
trade rules.

7 The Commission is also incorporating, as
proposed, streamlined procedures clarifying the use
of pre-dispute arbitration clauses for agricultural
trade options and the procedures by which
customers can waive their right to use Commission
reparations procedures to resolve disputes with an
ATOM.
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and simple.” Id. at 47454. Specifically,
the Commission proposed removal of
the requirement that ATOMs separately
certify the truth of their principals’ and
APs’ applications. The Commission also
proposed to limit the principals
required to file as part of an ATOM’s
application to those principals who
exercise direct control over the ATOM’s
business affairs. In addition, the
Commission proposed deletion of the
mandatory six-hour training course for
ATOMs’ sales agents.

NIBA, the academic commenter and
the registrants opposed the proposed
amendments, particularly deletion of
the mandatory six-hour training
required of APs. NGFA, the
agribusinesses, a trade association, and
the CBT supported the proposed
changes, although several opined that
the proposed changes did not go far
enough. The three agribusinesses
particularly commended the
Commission for proposing to delete the
mandatory AP training requirement.

The Commission is adopting the
proposed amendments to the
registration procedures as final rules. In
doing so, it has modified the definition
of an AP, as provided in Commission
Rule 3.13(a)(2)(ii), to include those who
“supervise directly,” an ATOMs”
associated persons. The Commission
also is modifying Rule 3.13(b) to state
that those who “supervise directly’”” an
ATOMs’ associated persons, must
register as an AP. These modifications
clarify that only immediate supervisors
of associated persons must register as
APs (in addition to principals of the
firm who control or direct the ATOM’s
activities) and must certify that they are
not disqualified from registration under
the Act. These modifications clarify that
second or third tier supervisors are not
covered by the registration and
certification requirements.

In addition to the proposed
amendments, the Commission requested
comment on the relative burden and
benefits of the current requirement that
ATOMs notify the NFA when an
associated person leaves its employ or
when a new associated person begins.
Generally, commenters did not respond
to the request for comment. However, as
some have observed, ATOMs,
particularly those with a decentralized
sales force, potentially will benefit from
the requirement, which offers customers
a means to determine whether an
individual is duly authorized to offer
and sell trade options on an ATOM’s
behalf. Accordingly, the Commission is
retaining the requirement.8

8 Under prior Commission Rule 3.13(c)(2), when
an AP ceased to be associated with an ATOM, the

2. Commission Processing of
Applications

Seven commenters addressed
specifically the Commission’s request
for comments on the possible benefits to
ATOMs, their APs or potential
customers from the Commission’s direct
processing of registration applications,
and the relative costs of such a proposal.
Four commenters opined that it would
be more efficient for NFA to perform
this administrative task on the
Commission’s behalf as the interim final
rules currently provide.® Two
commenters disagreed, raising concerns
regarding the degree of regulatory
oversight NFA will have in performing
this function.

The Commission remains convinced
that NFA should perform these
functions on the Commission’s behalf.
In reaching this conclusion, the
Commission found that the possible
benefits to ATOMs and their APs or
potential customers from the
Commission’s direct processing of
registration applications did not
outweigh the relative costs of such a
proposal.’® Accordingly, the
Commission finds it appropriate that
NFA, which has the capacity to process
registration applications with only
minor changes to its existing systems,
will perform these functions.11

Finally, one commenter suggested
that the Commission permit potential

ATOM was required to notify NFA of that
disassociation within 20 days of the disassociation’s
occurrence. The Commission has revised Rule
3.13(c)(2) to extend this notification time period to
45 days to enable smaller businesses to perform this
notification as part of their routine month-end
accounting.

9Under the interim final rules, the Commission
delegated to NFA the authority to directly process
applications for registration as an ATOM or an AP
of an ATOM.

10 As the Commission explained in the proposed
rulemaking, during the 1980s, it:

[Clompletely transferred [its registration
administrative functions] to NFA * * * and no
longer has systems in place to process [registration
applications such as those filed by ATOMs or their
APs]. Accordingly, the Commission would have to
rebuild this capability from the ground up before
it could begin reviewing and approving
registrations once again. Moreover, rebuilding such
administrative systems would, in the short-run,
compete for technical resources that are being
devoted to Y2K compliance.

64 FR 47454.

11 NGFA expressed that the Commission should
clarify what degree of “regulatory authority” NFA
will have in processing applications. In this regard,
as explained by the Commission in its proposed
rulemaking, these final rules, like the prior interim
final rules, “strictly limit NFA’s role. NFA does not
become a self-regulatory authority for ATOMs
simply by administratively processing their
registration applications on the Commission’s
behalf. NFA exercises no regulatory authority over
the offer or sale of agricultural trade options by
ATOMs as a consequence of that administrative
function, nor do ATOMs or their APs thereby
become members of NFA.” Id.

registrants to begin filing for registration
with the NFA as ATOMs and their APs
in reliance upon the amended
registration conditions in advance of the
effective date of the rules. The
Commission will take no adverse action
in connection with an ATOM and its
APs processing or submitting
registration materials with the NFA in
reliance on these amended procedures
in advance of the rule’s effective date.12
Because currently there are no
registered ATOMs, to the extent that the
amended rules increase the likelihood
of registration and competition to be the
first registered, an initial surge may
cause administrative delay. This no-
action position is in the public interest
because it will enable ATOMs and their
APs an initial period during which to
process and submit their registrations
with NFA so that all interested ATOMS
may begin offering and selling trade
options under the amended rules as
soon as the rules become effective, in
time for the coming crop year. This will
provide producers with greater
availability of instruments and choice in
vendors in time to meet their hedging
needs for the coming crop year.

B. Cash Settlement

In proposing to permit cash
settlement and offset or cancellation of
agricultural trade options, the
Commission noted its widespread
support “among all sectors of
agriculture.” Id at 47455. In addition,
the Commission proposed to require
ATOMs to provide customers with an
account statement following the
termination, cancellation, cash
settlement or amendment of an option’s
expiration date (rolling the contract). In
making this proposal, the Commission
explained that:

[Clustomers could have expected to have
their accounts settled upon physical delivery,
and this requirement will ensure that
customers who cash settle their contracts are
provided with similar information. Moreover,
by receiving an accounting and knowing with
certainty the outcome of their closed
position, customers should better be able to
ascertain the potential outcome of entering
into a subsequent transaction.

Id.13
The majority of commenters strongly
approved of the proposed change,

12 Although ATOMs and their APs may have their
registration applications processed in reliance upon
the amended rules, unless they are registered in
compliance with the current rules, they may not
offer or sell these instruments until the rule
amendments are effective.

13 The Commission also noted that “[iln addition,
the Disclosure Statement continues to advise
potential purchasers that trade options are required
to have a business purpose and are not to be used
for speculation.” Id.
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noting that it is “critical” to increasing
the “effectiveness and flexibility of
these products for both buyers and
sellers.” 14 A minority of commenters
opposed the proposal, however, voicing
concern that if cash settlement is
permitted, agricultural trade options
“could easily develop into an off-
exchange traded speculative
marketplace.”

The Commission is adopting the rule
as proposed, including the requirement
that ATOMs provide customers with an
account statement following the
termination, cancellation, cash
settlement or amendment of an option’s
expiration date (rolling the contract).
The Commission is also clarifying that
commercial enterprises eligible to be
ATOMs include those selling inputs
used in producing the commodity as
well as banks that routinely finance
businesses involved in the production,
processing or handling of the
commodity. 64 FR 47455.15

C. Risk Disclosure, Customer Account
Information and Reports to the
Commission

1. Risk Disclosure

The interim final rules required that
customers be provided with both a
general, summary disclosure statement
upon opening an account and
transaction-specific disclosures before
entering into a specific transaction.16
However, as noted by the Commission
in the notice of proposed rulemaking,
representatives of both potential trade
option vendors and customers agreed
that many of the transaction-specific
disclosures could be made in the
summary disclosure statement and
others readily ascertainable from the
face of the option contract itself, thus
permitting the elimination of the
transaction-specific disclosure
requirement. Id. Accordingly, the
Commission proposed to streamline risk
disclosure by revising the summary

14 See the GBT’s letter of September 30, 1999 to
the Commission.

15 An FCM submitted a comment letter to the
Commission requesting clarification on whether
FCMs can register to become ATOMs. The
Commission believes that an FCM may satisfy the
requirements of Rule 32.13(a) and be allowed to
become an ATOM. However, there are issues
unique to FCMs, including possible procedures to
address potential conflict of interest by a fiduciary’s
becoming the principal of an off-exchange
transaction and the effect of that position on the
FCM'’s required net capital. The Commission will
consider these issues in a separate Federal Register
release.

16 The transaction-specific disclosure included
information relating to the specific terms of a
particular transaction. The ATOM was required to
disclose the customer’s worst possible financial
outcome when the option premium was not
collected up front or when an option contract was
amended.

disclosure to include some of the
material that formerly was included in
the transaction-specific disclosure. Id.
Although two commenters supported
retention of the current risk disclosure
rules, a number of commenters
described the proposed amendments as
“positive.” 17 The Commission is
adopting the rules as proposed.

2. Customer Account Information

In addition to proposing revisions to
streamline the risk disclosure
requirements, the Commission proposed
to amend the requirements relating to
reporting of account information to
customers.’® As explained in the
proposed rulemaking:

A number of sources, including several
state-level representatives of producers and
commodity first handers, suggested that the
requirements that ATOMs provide customers
with account-related information potentially
created too great a paperwork burden for
smaller firms. * * * Similarly, some have
observed that oral contracting is still the
prevailing means of transacting business in
certain agricultural cash markets, and they
suggest that the interim rules, which require
agricultural trade option contracts to be
written, should be amended to reflect that
reality. In this regard, state law has
recognized this practice by recognizing the
validity of such oral contracts when they
have been confirmed in writing.

64 FR 47455-47456.

One commenter opined that “verbal
confirmation is not an acceptable
business practice.” The Commission
agrees that best business practice is for
all such communications to be in
writing, including the option contract
itself at the time the contract is made.
However, there was consensus among
representatives of potential vendors and
purchasers that the Commission’s rules
should be amended to correspond more
closely to current practice permitted
under state law. Accordingly, the
Commission is adopting the rule
amendments as proposed, permitting
ATOMs to enter into a contract orally,
with subsequent written confirmation.1?
The written confirmation, which must

17 Cargill, in its comment characterized them as
“reasonable” and ‘“‘necessary.” See the letter of
September 30, 1999 from Cargill Grain Division to
the Commission.

18 Specifically, under prior Rule 32.13(b), ATOMs
were required to provide customers with written
confirmation of contracts within 24 hours of
executions and within 48 hours of a customer
request, a written response regarding the customer’s
account or position. In addition, ATOMs were
required to notify customers in writing of an
option’s expiration within the coming calendar
month.

19 The Commission notes that a customer retains
the right to have a written agricultural trade option
contract and that, unless the customer chooses to
contract orally, the ATOM must provide the
agricultural trade option contract to the customer in
writing.

be signed by the ATOM, must include
all material terms of the option contract.
The rules further permit use of oral
communications and notice to
customers with respect to account
information.

3. Reports to the Commission

The interim rules required ATOMs to
file reports on volume and open interest
four times a year with the NFA. In
response to this requirement, the
Commission observed that there was
“widespread support among agricultural
groups for reducing ATOMs required
reports.” 64 FR 47456. In light of this,
the Commission proposed to reduce
periodic reporting to one annual report,
filed by the ATOM with the
Commission within 90 days of the end
of its fiscal year.

Commenters addressing this specific
proposed change offered a variety of
views. One commenter, an agribusiness,
disfavored having this reporting
requirement, indicating that while the
Commission was proceeding in the right
direction by reducing the number of
required reports, ultimately, it should
delete the requirement all together.
However, other commenters, including
two agribusinesses and NGFA, voiced
their support for this proposed
amendment. In particular, one
agribusiness stated that “the switch to
annual reporting will greatly reduce the
paperwork required to participate in the
program.”’

Taking these comments into
consideration, the Commission believes
it appropriate to reduce the periodic
reporting requirement that ATOMs file
reports on volume and open interest
four times a year with the NFA, to one
annual report, filed by the ATOM with
the Commission within 90 days of the
end of its fiscal year, as proposed. Also
as proposed, the Commission is
retaining authority to obtain information
as needed for regulatory purposes
through inspections of the books and
records of a particular firm and to
conduct a market-wide survey, by
special call, in order to evaluate the
success of the rules. The information
that would be required in a special call
is specified in the rules.

The Commission is also revising, as
proposed, the requirement that, except
for funds used to purchase exchange-
traded contracts as cover, ATOMs keep
in segregation 100% of customer funds
paid up front. In its rules governing the
offer or sale of dealer options, another
type of over-the-counter option, the
Commission required the option grantor
to hold not less than 90% of funds paid
by a customer in segregation (17 CFR
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32.6(a)). The Commission is applying
that 90% requirement to agricultural
trade options, as well. This will provide
ATOMs with greater flexibility in
structuring their businesses.

D. Required Contract Terms and
Limitations on Certain Strategies

Commission final interim Rule
32.13(a)(6)(i)—(vii) required that
agricultural trade option contracts
specify a number of contract terms.20
The Commission proposed to delete
these design requirements on the
grounds that the terms would be
expected to be found in any fully-
specified physical delivery option
contract. Instead, the Commission
proposed to include a statement in the
Disclosure Document that option
customers should be sure that the
contract includes, and that the customer
understands the operation of, all of the
above contract provisions. The
Commission believes that the proposal
provides adequate customer protection
while permitting ATOMS greater
flexibility in specifying option contracts
and is therefore adopting the change as
final.

The Commission did not propose to
change the existing requirement that a
producer may write a call only to the
extent that it is paired with a purchased
or long put option in a window or fence
strategy.2! The Commission explained
that, although some observers have
suggested that producers, if they desire,
should be able to grant or write call
options if the position is covered by
expected production, many producer
representatives opposed changing the
current requirement. As the
Commission noted, this strategy:

[I]s not riskless. For example, if the
producer suffers a production shortfall or
loss, the producer’s liability could be
significant. For this reason, many of the
producer representatives opposed changing
the interim rules in this respect.

Id.

Two commenters in addition to the
nine producer organizations supported
continuation of the prohibition against
producers writing covered calls. Others
disagreed, suggesting that the

20 These terms included the procedure for
exercise, the expiration date and latest time on that
date for exercise; the strike price; the total quantity
of the commodity underlying the option; the quality
or grade of commodity to be delivered if the option
is exercised and any adjustments to price for
deviations from stated quality or grade, or the range
of, and a statement of the method for calculating
such adjustments; the delivery location; the
elements comprising the purchase price to be
charged, including the premium, mark-ups on the
premium, costs, fees and other charges; and
additional costs, if any, which may be incurred if
the commodity option is exercised.

21 See 64 FR 47456.

prohibition against producers writing
covered call options should be lifted to
allow the greatest flexibility possible in
formulating risk management strategies.
As explained by one trade association,
“[wle believe the prohibition is an
unnecessary restriction and could
reduce the profit potential for an
agricultural business and limit the
potential for managing commodity price
risk.”22

After careful consideration of the
comments on this proposal, the
Commission remains convinced that the
current prohibition permitting call
writing by producers only to the extent
that the written call is paired with a
purchased or long put option in a
window or fence strategy should not be
revised at this time. As the Commission
stated in the proposed rulemaking,
however, “[iln taking this position, the
Commission is not ruling out its
reconsideration after producers have
had an opportunity to gain experience
generally with the offer and sale of trade
options.” 64 FR 47456.

E. Exemption Level for Sophisticated
Entities

The interim rules exempted
transactions in which each party to the
option contract had a net worth of not
less than $10 million from compliance
with all of the specific conditions for
trading agricultural trade options. The
Commission determined that the
exemption should apply only to those
entities with a very high net worth and
that a greater level of regulatory
protection was appropriate for
transactions involving less well-
financed entities. In implementing the
exemption for sophisticated entities, the
Commission observed that there was no
consensus among commenters regarding
what the exemption level should be, or
whether there should be an exemption
at all.

Several commenters remarked on the
current exemption level. Overall, there
continues to be a lack of consensus
regarding lowering the exemption level.
Although some commenters advocated
lowering the dollar amount of the
exemption level, others, including the
producer organizations opposed any
exemption from the amended
requirements or advocated maintaining
the exemption at the current level. In
light of the wide diversity of opinion,
the untested nature of the rules, and the
very broad changes already being made,
the Commission continues to believe
that the current exemption level should
not be reduced at this time.

22 See the letter of September 30, 1999 from the
National Grain Trade Council to the CFTC.

III. Other Matters
A. Paperwork Reduction Act (PRA)

Rules 3.13(e), 32.6, 32.13(a), 32.13(d),
32.13(e), 32.13(f)(1), 32.13(F)(2)-(5) and
32.13(c) contain information collection
requirements. As required by the PRA of
1995 (Pub. L. 104-13 (May 13, 1996)),
the Commission submitted a copy of the
proposed rules and the associated
paperwork burden to the Office of
Management and Budget (OMB) for its
review (44 U.S.C. 3504(h)) and
requested comments on the paperwork
burden from the public. The
Commission did not receive comments
addressing this specific associated
paperwork burden. The Commission did
receive and address, however,
comments concerning the information
that would be collected under the
proposed rules.

OMB previously approved the
collection of information related to
these rules as information collection
3038-0048, Off-Exchange Agricultural
Options. The final rules adopted by the
Commission, which have been
submitted to OMB for approval, have
the following paperwork burden:

Number of respondents: 3,605.

Estimated average hours per response:
5.59.

Frequency of response: On occasion
and annually.

Number of responses per year: 4,115.

Annual reporting burden: 23,003.

This represents a reduction of 9,045
burden hours as a result of the rule
changes adopted. Persons wishing to
comment on the paperwork burden
contained in the final rules may contact
the Desk Officer, CFTC, Office of
Management and Budget, Room 10202,
NEOB, Washington, DC 20503, (202)
395-7340. Copies of the information
collection submission to OMB are
available from the CFTC Clearance
Officer, 1155 21st Street, NW,
Washington, DC 20581, (202) 418-5160.

B. Regulatory Flexibility Act (RFA)

The RFA, 5 U.S.C. 601 et seq.,
requires that agencies consider the
impact of their rules on small
businesses. The Commission has not
previously determined whether all or
some agricultural trade option
merchants should be considered ““small
entities” for purposes of the RFA and,
if so, to analyze the economic impact on
such entities. However, the Commission
is requiring one of the conditions for
registration as an agricultural trade
option merchant to be maintenance of a
minimum level of net worth. The
Commission previously found that other
entities which were required to
maintain minimum levels of net capital
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were not small entities for purposes of
the RFA. See, 47 FR 18618, 18619 (April
30, 1982). The Commission has also
found, however, that one category of
Commission registrant—introducing
brokers (IBs)—which is required to
maintain a minimum level of net
capital, may include small entities for
purposes of the RFA. Nevertheless, in
addition to the $50,000 minimum net
worth required for registration as an
agricultural trade option merchant, such
registrants must be in business in the
underlying cash commodity. This will
require that they have additional
resources invested in order to qualify as
an agricultural trade option merchant,
in contrast to an IB whose additional
investment beyond the minimum net
capital may be relatively small. For this
reason, the Commission believes that
agricultural trade option merchants are
more appropriately treated as not being
small entities under the RFA. The
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the action taken herein will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects

17 CFR Part 3

Administrative practice and
procedure, Brokers, Commodity futures.

17 CFR Part 32

Commodity futures, Commodity
options, Prohibited transactions, Trade
options.

In consideration of the foregoing, and
pursuant to the authority contained in
the Act, and in particular sections
2(a)(1)(A), 4c, and 8a, 7 U.S.C. 2, 6¢, and
12A, as amended, the Commission
hereby amends parts 3 and 32 of chapter
I of title 17 of the Code of Federal
Regulations as follows:

PART 3—REGISTRATION

1. The authority citation for part 3
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 4a, 6, 6b, 6c,
6e, 6f, 6g, 6h, 6i, 6k, 6m, 61, 60, 6, 8, 9, 9a,
12, 12a, 13b, 13c, 16a, 18, 19, 21, 23; 5 U.S.C.
552, 552b.

2. Section 3.13 is revised to read as
follows:

§3.13 Registration of agricultural trade
option merchants and their associated
persons.

(a) Definitions. (1) Agricultural trade
option merchant. “Agricultural trade
option merchant” means any person
that is in the business of soliciting,
offering to enter into, entering into,
confirming the execution of, or

maintaining a position in, transactions
or agreements in interstate commerce
which are not conducted or executed on
or subject to the rules of a contract
market, and which are or are held out
to be of the character of, or are
commonly known to the trade as, an
“option,” “privilege,” “indemnity,”
“bid,” “offer,” “put,” “call,” “advance
guarantee,” or ““decline guarantee,”
involving wheat, cotton, rice, corn, oats,
barley, rye, flaxseed, grain sorghums,
mill feeds, butter, eggs, solanum
tuberosum (Irish potatoes), wool, wool
tops, fats and oils (including lard,
tallow, cottonseed oil, peanut oil,
soybean oil and all other fats and oils),
cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock,
livestock products, and frozen
concentrated orange juice. Provided,
however, that any person entering into
such transactions solely for the purpose
of managing the risk arising from the
conduct of his or her own commercial
enterprise is not considered to be in the
business described in this paragraph.

(2) Associated person of an
agricultural trade option merchant.
‘“Associated person of an agricultural
trade option merchant” means a partner,
employee, or agent (or any person
occupying a similar status or performing
similar functions) that:

(i) Solicits or accepts customers’
orders (other than in a clerical capacity)
or

(ii) Supervises directly any person or
persons so engaged.

(b) Registration required. It shall be
unlawful for any person in the business
of soliciting, offering or selling the
instruments listed in § 32.2 of this
chapter to solicit, to offer to enter into,
or to enter into, to confirm the execution
of, or to maintain transactions in such
instruments or to supervise directly
persons so engaged except if registered
as an agricultural trade option merchant
or as an associated person of such a
registered agricultural trade option
merchant under this section.

(c) Duration of registration. (1) A
person registered in accordance with the
provisions of this section shall continue
to be registered until the revocation or
withdrawal of registration.

(2) Agricultural trade option
merchants must notify the National
Futures Association within forty five
days when an associated person has
ceased to be so associated.

(3) An associated person who ceases
to be associated with a registered
agricultural trade option merchant is
prohibited from engaging in activities
requiring registration under § 32.13 of
this chapter or representing himself or
herself to be a registrant until:

(i) A registered agricultural trade
option merchant notifies the National
Futures Association of the person’s
association; and

(ii) The associated person certifies to
the National Futures Association that he
or she is not disqualified from
registration for the reasons listed in
section 8a (2) and (3) of the Act;
provided, however, no such certification
is required when the associated person
becomes associated with the new
agricultural trade option merchant
within ninety days from when the
associated person ceased the previous
association.

(d) Conditions for registration. (1)
Applicants for registration as an
agricultural trade option merchant must
meet the following conditions:

(i) The agricultural trade option
merchant must have and maintain at all
times net worth of at least $50,000
computed in accordance with generally
accepted accounting principles;

(ii) The agricultural trade option
merchant must identify each of the
natural persons who controls or directs
the offer or sale of trade options or
associated trading activity by the
agricultural trade option merchant and
any associated person of the agricultural
trade option merchant and each such
natural person must certify that he or
she is not disqualified from registration
for the reasons listed in sections 8a(2)
and (3) of the Act; and

(iii) The agricultural trade option
merchant must provide access to any
representative of the Commission or the
United States Department of Justice for
the purpose of inspecting books and
records.

(2) Applicants for registration as an
associated person of an must meet the
following conditions. Such persons
must:

(i) Identify the agricultural trade
option merchant with whom the person
is associated or to be associated within
thirty days of the person’s registration;
and

(ii) Certify that he or she is not
disqualified from registration for the
reasons listed in sections 8a(2) and (3)
of the Act.

(e) Applications for registration. (1)
The agricultural trade option merchant,
including its principals, and associated
persons of an agricultural trade option
merchant must apply for registration on
the appropriate forms specified by the
National Futures Association and
approved by the Commission, in
accordance with the instructions
thereto, including the separate
certifications from each natural person
that he or she is not disqualified for any
of the reasons listed in sections 8a(2)
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and (3) of the Act and such other
identifying background information as
may be specified.

(2) The agricultural trade option
merchant’s application must also
include its most recent annual financial
statements certified by an independent
certified public accountant in
accordance with generally accepted
auditing standards prepared within the
prior 12 months.

(3) These applications must be
supplemented to include any changes in
the information required to be provided
thereon on a form specified by the
National Futures Association and
approved by the Commission.

(f) Withdrawal of application for
registration; denial, suspension and
revocation of registration. The
provisions of §§3.51, 3.55, 3.56 and
3.60 shall apply to applicants for
registration and registrants as
agricultural trade options merchants
and their associated persons under this
part 3 as though they were an applicant
or registrant in any capacity under the
Act.

(g) Withdrawal from registration. An
agricultural trade option merchant that
has ceased or has not commenced
engaging in activities requiring
registration may withdraw from
registration 30 days after notifying the
National Futures Association on the
specified form of its intent to do so,
unless otherwise notified by the
Commission. Such a withdrawal
notification must include information
identifying the location of, and the
custodian authorized to release, the
agricultural trade option merchant’s
records, a statement of the disposition of
customer positions, cash balances,
securities or other property and a
statement that no obligations to
customers arising from agricultural
trade options remain outstanding.

(h) Dual registration of associated
persons. An associated person of an
agricultural trade option merchant may
be associated with other registrants
subject to the provision of § 3.12(f).

3. Section 3.14 is removed and
reserved.

PART 32—REGULATION OF
COMMODITY OPTION TRANSACTIONS

4. The authority citation for part 32
continues to read as follows:
Authority: 7 U.S.C. 2, 6c and 12a.

5. Section 32.2 is republished for the
convenience of the reader:

§32.2 Prohibited transactions.
Notwithstanding the provisions of

§ 32.11, no person may offer to enter

into, confirm the execution of, or

maintain a position in, any transaction
in interstate commerce involving wheat,
cotton, rice, corn, oats, barley, rye,
flaxseed, grain sorghums, mill feeds,
butter, eggs, solanum tuberosum (Irish
potatoes), wool, wool tops, fats and oils
(including lard, tallow, cottonseed oil,
peanut oil, soybean oil and all other fats
and oils), cottonseed meal, cottonseed,
peanuts, soybeans, soybean meal,
livestock, livestock products, and frozen
concentrated orange juice if the
transaction is or is held out to be of the
character of, or is commonly known to
the trade as an “option,” “privilege,”
“indemnity,” “bid,” “offer,” “put,”
“call,” “advance guarantee,” or “decline
guarantee,” except as provided under
§ 32.13 of this part.

6. Section 32.13 is revised to read as
follows:

§32.13 Exemption from prohibition of
commodity option transactions for trade
options on certain agricultural
commodities.

(a) The provisions of § 32.11 shall not
apply to the solicitation or acceptance of
orders for, or the acceptance of money,
securities or property in connection
with, the purchase or sale of any
commodity option on a physical
commodity listed in § 32.2 by a person
who is a producer, processor, or
commercial user of, or a merchant
handing or selling inputs used in the
production of, the commodity which is
the subject of the commodity option
transaction, or the products or
byproducts thereof, or a bank routinely
engaged in the financing of such
businesses, if all of the following
conditions are met at the time of the
solicitation or acceptance:

(1) That person is registered with the
Commission as an agricultural trade
option merchant and that person’s
associated persons and their supervisors
are registered as associated persons of
an agricultural trade option merchant
under § 3.13 of this chapter.

(2) The option offered by the
agricultural trade option merchant is
offered to a producer, processor, or
commercial user of, or a merchant
handling, the commodity which is the
subject of the commodity option
transaction, or the products or
byproducts thereof, and such producer,
processor, commercial user, or merchant
is offered or enters into the commodity
option transaction solely for purposes
related to its business as such.

(3) [Reserved]

(4) To the extent that the customer
makes payment of the purchase price to
the agricultural trade option merchant
prior to option expiration or exercise,
that amount:

(i) May only be used by the
agricultural trade option merchant to
purchase a covering position on a
contract market designated under
section 6 of the Act or part 33 of this
chapter; and

(ii) Any amount not so used shall be
treated as belonging to the customer
until option expiration or exercise as
provided under and in accordance with
§32.6.

(5) Producers may not:

(i) Grant or sell a put option; or

(i) Grant or sell a call option, except
to the extent that such a call option is
purchased or combined with a
purchased or long put option position,
and only to the extent that the
customer’s call option position does not
exceed the customer’s put option
position in the amount to be delivered.
Provided, however, that the options
must be entered into simultaneously
and expire simultaneously or at any
time that one or the other option is
exercised.

(6) All option contracts, including all
terms and conditions, offered or sold
pursuant to this section shall be in
writing, a signed copy of which shall be
provided to the customer, or if the
contract is verbal, it shall be confirmed
in a writing which includes all terms
and conditions, signed by the
agricultural trade option merchant, and
provided to the customer within 48
hours.

(7) Prior to the entry by a customer
into the first option transaction with an
agricultural trade option merchant, the
agricultural trade option merchant shall
furnish, through written or electronic
media, a summary disclosure statement
to the option customer. The summary
disclosure statement shall include:

(i) The following statements in
boldface type on the first page(s) of the
summary disclosure statement:

This brief statement does not disclose all
of the risks and other significant aspects of
trading in community trade options. You are
encouraged to seek out as much information
as possible from sources other than the
person selling you this option about the use
and risks of option contracts before entering
into this contract. The issuer of your option
should be willing and able to answer clearly
any of your questions.

Appropriateness of Option Contracts

Option contracts may result in the total
loss of any funds you pay to the issuer of
your option. You should carefully consider
whether trading in such instruments is
appropriate for you in light of your
experience, objectives, financial resources
and other relevant circumstances. The issuer
of your option contract should be willing and
able to explain the financial outcome of your
option contract under different market
conditions. You should also be aware that
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this option is not issued by, guaranteed by,
or traded on or subject to the rules of a
futures exchange. You may be able to obtain
a similar contract or execute a similar risk
management strategy using an instrument
traded on a futures exchange which offers
greater regulatory and financial protections.

Costs and Fees Associated With an Option
Contract

Before entering into an option contract,
you should understand all of the costs
associated with it. These include the option
premium, commissions, fees, costs associated
with delivery if the option requires
settlement by delivery upon its exercise and
any other charges which may be incurred. All
of these costs and fees must be specified in
the terms of your option contract.

Know and Understand the Terms of the
Option Contract

Before entering into an option contract,
you should know and understand all of the
option contract’s terms. All of the option
contract’s terms should be included in the
written contract, or for a verbal agreement, in
a written confirmation. You should receive a
signed copy of either the written contract or
of the written confirmation. Your option
contract should include contract terms
setting:

(A) The total quantity of commodity
underlying the option contract;

(B) The strike price(s) of the option
contract;

(C) The procedure for exercise of the
option contract, including when you can
exercise and the latest time and date for
exercise;

(D) Whether the option can be offset or
canceled prior to expiration;

(E) Whether settlement of the option is for
cash or by delivery of the commodity;

(F) If settlement is by delivery, the delivery
location or locations, the quality or grade of
commodity to be delivered and how
adjustments to price for deviations from
stated quality or grade are determined;

(G) If settlement is by cash, the method for
determining the cash-settlement price; and

(H) The cost and method of payment.

Business Use of Trade Options

In order to comply with the law, you must
be buying this option for business-related
purposes. The terms and structure of the
contracts must therefore relate to your
activity or commitments in the underlying
cash market. Any amendments allowed to the
option contract or its cancellation or offset
prior to its expiration date must reflect
changes in your activity, in your
commitments in the underlying cash market
or in the carrying of inventory. Producers are
not permitted to enter into short call options
unless the producer also enters into a long
put option contract for the same amount or
more of the commodity, at the same time and
with the same expiration date. Producers are
not permitted to sell put options, whether
alone or in combination with a call option.

Dispute Resolution

If a dispute should arise under the terms
of this trade option contract, you have the
right to choose to use the reparations

program run by the Commodity Futures
Trading Commission or any other dispute
resolution forum provided to you under the
terms of your customer agreement or by law.
For more information on the Commission’s
Reparations Program contact: Office of
Proceedings, Commodity Futures Trading
Commission, Three Lafayette Centre, 1155
21st Street, NW, Washington, DC 20581,
(202) 418-5250.

Acknowledgment of Receipt

The Commodity Futures Trading
Commission requires that all customers
receive and acknowledge receipt of this
disclosure statement. The Commodity
Futures Trading Commission does not intend
this statement as a recommendation or
endorsement of agricultural trade options.
These commodity options have not been
approved or disapproved by the Commodity
Futures Trading Commission, nor has the
Commission passed upon the accuracy or
adequacy of this disclosure statement. Any
representation to the contrary is a violation
of the Commodity Exchange Act and Federal
regulations.

(ii) The following acknowledgment
section:
I hereby acknowledge that I have received

and understood this summary risk disclosure
statement.

(Date)

Signature of Customer

(8) An agricultural trade option
merchant may not require a customer to
waive the right to seek reparations
under section 14 of the Act and part 12
of this chapter by an agreement or
understanding to submit a claim or
grievance to a specified settlement
procedure prior to the time a claim or
grievance arises. An agricultural trade
option merchant, when notifying a
customer of its intent to submit a claim
or grievance to arbitration under a pre-
existing agreement, must advise the
customer in writing that the customer
within forty-five days may elect to seek
reparations under Section 14 of the Act
and part 12 of this chapter.

(b) Report of account information.
Agricultural trade option merchants
must provide to customers with open
positions the following information:

(1) Within two business days of the
offset, cancellation or settlement of the
option for cash, or of the amendment of
the expiration of the option, a statement
of profit or loss on the transaction and
on the account;

(2) In response to a customer’s
request, current commodity price
quotes, all other information relevant to
the customer’s position or account, and
the amount of any funds owed by, or to,
the customer within one business day if
responding orally and within two
business days if responding in writing;

(3) Written, verbal or electronic notice
of the expiration date of each option
which will expire within the subsequent
calendar month.

(c) Recordkeeping. Agricultural trade
option merchants shall keep full,
complete and systematic books and
records together with all pertinent data
and memoranda of or relating to
agricultural trade option transactions,
covering transactions, and all written or
electronic customer solicitation
materials. Agricultural trade option
merchants shall maintain such books
and records as specified in § 1.31 of this
chapter, and report to the Commission
as provided for in this paragraph (c) and
paragraph (d) of this section and as the
Commission may otherwise require by
rule, regulation, or order. Such books
and records shall be open at all times to
inspection by any representative of the
Commission and the United States
Department of Justice.

(d) Reports. Agricultural trade option
merchants must file annual reports with
the Commission at its Washington, DC,
headquarters within ninety days after
the close of the agricultural trade option
merchant’s fiscal year, in the form and
manner specified by the Commission,
which shall contain the following
information:

(1) By commodity and put, call or
combined option

(i) Total number of new contracts
entered into during the reporting period;

(ii) Total quantity of commodity
underlying new contracts entered into
during the reporting period;

(iii) Total number of contracts
outstanding at the end of the reporting
period;

(iv) Total quantity of underlying
commodity outstanding under option
contracts at the end of the reporting
period;

(v) Total number of options exercised
during the reporting period; and

(vi) Total quantity of commodity
underlying the options exercised during
the reporting period.

(2) Total number of customers by
commodity with open option contracts
at the end of the reporting period.

(e) Special calls. Upon special call by
the Commission for information relating
to agricultural trade options offered or
sold on the dates specified in the call,
each agricultural trade option merchant
shall furnish to the Commission within
the time specified the following
information as specified in the call:

(1) All positions and transactions in
agricultural trade options, including
information on the identity of
agricultural trade option customers and
on the value of premiums, fees,
commissions, or charges other than
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option premiums, collected on such
transactions.

(2) All related positions and
transactions for future delivery or
options on contracts for future delivery
or on physicals on all contract markets.

(3) All related positions and
transactions in cash commodities, their
products, and by-products.

(f) Internal controls. (1) Each
agricultural trade option merchant
registered with the Commission shall
prepare, maintain and preserve
information relating to its written
policies, procedures, or systems
concerning the agricultural trade option
merchant’s internal controls with
respect to market risk, credit risk, and
other risks created by the agricultural
trade option merchant’s activities,
including systems and policies for
supervising, monitoring, reporting and
reviewing trading activities in
agricultural trade options; policies for
hedging or managing risk created by
trading activities in agricultural trade
options, including a description of the
types of reviews conducted to monitor
positions; and policies relating to
restrictions or limitations on trading
activities.

(2) The financial statements of the
agricultural trade option merchant must
on an annual basis be audited by a
certified public accountant in
accordance with generally accepted
auditing standards.

(3) The agricultural trade option
merchant must file with the
Commission a copy of its certified
financial statements within 90 days after
the close of the agricultural trade option
merchant’s fiscal year.

(4) The agricultural trade option
merchant must perform a reconciliation
of its books at least monthly.

(5) The agricultural trade option
merchant:

(i) Must report immediately if its net
worth falls below the level prescribed in
§3.13(d)(1)(i) of this chapter, and must
report within three days discovery of a
material inadequacy in its financial
statements by an independent public
accountant or any state or federal
agency performing an audit of its
financial statements, such report to be
made to the Commission by facsimile,
telegraphic or other similar electronic
notice; and

(ii) Within five business days after
giving such notice, the agricultural trade
option merchant must file a written
report with the Commission stating
what steps have been taken or are being
taken to correct the material
inadequacy.

(6) If the agricultural trade option
merchant’s net worth falls below the

level prescribed in § 3.13(d)(1)(i) of this
chapter, it must immediately cease
offering or entering into new option
transactions and must notify customers
having premiums which the agricultural
trade option merchant is holding under
paragraph (a)(4) of this section that such
customers can obtain an immediate
refund of that premium amount, thereby
closing the option position.

(g) Exemption.

(1) The provisions of §§3.13, 32.2,
32.11 of this chapter and this section
shall not apply to a commodity option
offered by a person which has a
reasonable basis to believe that:

(i) The option is offered to a producer,
processor, or commercial user of, or a
merchant handling, the commodity
which is the subject of the commodity
option transaction, or the products or
byproducts thereof;

(ii) Such producer, processor,
commercial user or merchant is offered
or enters into the commodity option
transaction solely for purposes related
to its business as such; and

(iii) Each party to the option contract
has a net worth of not less than $10
million or the party’s obligations on the
option are guaranteed by a person
which has a net worth of $10 million
and has a majority ownership interest
in, is owned by, or is under common
ownership with, the party to the option.

(2) Provided, however, that § 32.9
continues to apply to such option
transactions.

Issued this 29th day of November, 1999, in
Washington, DC, by the Commodity Futures
Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 99-31453 Filed 12—3-99; 8:45 am]
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 270

[Release Nos. IC-24177, |IA-1846; File No.
S7-22-98]

RIN 3235-AH02

Temporary Exemption for Certain
Investment Advisers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is adopting
amendments to the rule under the
Investment Company Act of 1940 that
permits an investment adviser to advise
an investment company under a
temporary contract that the investment

company'’s shareholders have not
approved. The amendments expand the
circumstances in which the exemption
provided by the rule is available, to
include a merger or similar business
combination involving an investment
company’s adviser. The amendments
also lengthen the maximum duration of
the temporary contract. The
amendments will permit more
investment advisers to rely on the rule
rather than seek individual exemptions
from the Commission, and will continue
to protect the interests of investors
pending their vote on a new advisory
contract.

EFFECTIVE DATE: The rule amendments
will be effective December 13, 1999.

FOR FURTHER INFORMATION CONTACT:
Penelope W. Saltzman, Senior Counsel,
(202) 942-0690, or C. Hunter Jones,
Assistant Director, Office of Regulatory
Policy, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street, NW,
Washington, DC 20549-0506.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(the “Commission”) today is adopting
amendments to rule 15a—4 (17 CFR
270.15a—4) under the Investment
Company Act of 1940 (15 U.S.C. 80a)
(the “Investment Company Act” or the
“Act”).1
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I. Executive Summary

The Commission is adopting
amendments to rule 15a—4 under the
Investment Company Act, the rule that
permits an investment adviser to an
investment company (“fund”’) to serve
for a short period of time under a
contract that shareholders have not
approved (“interim contract”). The
amendments expand and clarify
coverage of the rule by:

* Clarifying the timing of the board of
directors’ approval of the interim
contract;

1 Unless otherwise noted, all references to
“amended rule 15a—4,” “rule 15a—4, as amended,”
or any paragraph of the rule will be to 17 CFR
270.15a—4, as amended by this release.
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» Allowing an adviser to serve under
an interim contract after a merger or
other business combination involving
the adviser or a controlling person of the
adviser (“‘adviser merger”’); and

* Lengthening the maximum duration
of the interim contract from 120 to 150
days.

The amendments are designed to permit
more funds and investment advisers to
rely on the rule rather than seek
exemptive relief, while protecting fund
investors until they can approve a new
advisory contract.

II. Background

Section 15(a) of the Investment
Company Act prohibits a person from
serving as an investment adviser to a
fund except under a written advisory
contract that the fund’s shareholders
have approved.2 Section 15(a) also
requires that an advisory contract
terminate automatically if it is
assigned.3 This section is designed to
give shareholders a voice in a fund’s
investment advisory contract and to
prevent trafficking in fund advisory
contracts.* An unintended effect of the
law, however, may be to leave a fund
without an investment adviser if the
fund’s contract with the adviser
terminates before the fund’s
shareholders can vote on a new
contract.> To prevent funds from being
harmed by losing investment advisory
services before shareholders can
approve a new contract, the
Commission in 1980 adopted rule 15a—
4, which provides a temporary
exemption from the requirement that a
fund’s shareholders approve its advisory
contract. The rule permits a fund to be
advised under a short-term contract
until shareholders can vote on a new
contract.®

215 U.S.C. 80a—15(a). Section 15(a) requires that
a majority of the fund’s outstanding voting
securities approve the contract.

315 U.S.C. 80a—15(a)(4) (requiring that an
advisory contract provide for its automatic
termination upon assignment). An ‘“‘assignment” of
an investment advisory contract includes a transfer
of the contract to another investment adviser, as
well as a transfer of a controlling block of the
investment adviser’s voting securities. 15 U.S.C.
80a—2(a)(4).

4 Hearings on S. 3580 Before the Subcomm. of the
Senate Comm. on Banking and Currency, 76th
Cong. 3d Sess. 253 (1940) (statement of David
Schenker).

5 This situation could occur if, for example, a
controlling shareholder of the fund’s adviser
suddenly dies and control of the adviser passes to
an heir. See Temporary Exemption for Certain
Investment Advisers, Investment Company Act
Release No. 23325 (July 22, 1998) [63 FR 40231
(July 28, 1998)] (“Proposing Release’’) at nn.5—6 and
accompanying text.

6 The rule permits a fund to be advised under a
temporary contract when (i) the fund’s directors or
shareholders terminate or decide not to renew the

Rule 15a—4 was designed to deal with
unforeseeable assignments of advisory
contracts by permitting the board to act
on an emergency basis to prevent the
fund from being harmed by the absence
of advisory services. The rule did not
extend to an interim contract entered
into after an adviser merger, which
benefits the adviser, and which
generally is foreseeable. When the rule
was adopted, the Commission explained
that when an adviser intends to assign
its advisory contract under reasonably
foreseeable circumstances, the investor
protection concerns underlying section
15(a) were better fulfilled if
shareholders had the opportunity to
approve the relationship with the
successor adviser before the adviser
served the fund.? In recent years, as a
result of greater consolidation in the
financial services industry, applicants
have sought an increasing number of
exemptive orders in connection with
adviser mergers. We have granted
exemptive relief in these situations
subject to conditions designed to protect
shareholders pending their vote on a
new advisory contract.

We proposed last year to amend rule
15a—4 to: (i) Clarify some of its
provisions; (ii) expand the availability
of the rule to include interim contracts
entered into as a result of an adviser
merger; and (iii) extend the period of
time when a fund can be advised under
an interim contract.8 We received six
comment letters in response to the
proposal.?® Commenters generally
supported the proposed amendments,
but each recommended specific

contract or (ii) a fund’s advisory contract is assigned
(and therefore terminates) under circumstances in
which the investment adviser, or a controlling
person of the adviser, does not receive any money
or other benefit. Under the rule, the fund’s board

of directors, including a majority of directors who
are not interested persons (“independent
directors”), must approve the interim contract, and
the compensation paid under the interim contract
must not exceed the compensation under the
previous contract. Rule 15a—4(a)—(b). See
Exemptions for Certain Investment Advisers and
Principal Underwriters of Investment Companies,
Investment Company Act Release No. 11005 (Jan. 2,
1980) (45 FR 1860 (Jan. 9, 1980)).

7 Exemptions for Certain Investment Advisers and
Principal Underwriters of Investment Companies,
Investment Company Act Release No. 10809 (Aug.
6,1979) (44 FR 47100 (Aug. 10, 1979)) at text
preceding n.11. As noted in the Proposing Release,
funds also typically do not participate in adviser
mergers, and their interests generally are not
represented in the transaction. See Proposing
Release, supra note 5, at text following n.20.

8 Proposing Release, supra note 5.

9The commenters included two closed-end fund
investors, an investment adviser, a trade
association, a bar association, and a law firm. The
comment letters are available for public inspection
and copying in the Commission’s Public Reference
Room, 450 Fifth Street, NW, Washington, DC (File
No. S7-22-98).

changes.1° Today we are adopting the
amendments substantially as proposed,
with minor modifications that reflect
issues raised by commenters.1?

II1. Discussion
A. Board Approval

Under section 15 of the Act and rule
15a—4, the board of directors of a fund
must approve an interim contract before
or at the time the fund enters into the
contract. If an advisory contract
terminates as a result of an
unforeseeable event, prior board
approval of an interim contract may be
impracticable.12 To address this
concern, we proposed to allow the
board of directors seven calendar days
(i.e., one week) to approve an interim
contract. At the suggestion of one
commenter, we are extending the period
to ten business days to provide
investment advisers sufficient time to
prepare documentation supporting
approval of an interim contract and to
give fund directors sufficient time to
consider proposals for the new
contract.’® We also are adopting, as
proposed, an amendment that permits
the board to participate in a meeting to
approve an interim contract by any
means of communication that allows all
participants to hear each other at the
same time, such as a telephone
conference.4

10 Two commenters suggested that the
Commission address certain issues that arise in
connection with the approval of advisory contracts
by closed-end fund shareholders. Because these
issues relate specifically to shareholder votes on
new advisory contracts, and not to an exemption
from the shareholder approval requirement, we
have not addressed these issues in the final rule.

111n addition to the changes described below, we
are adopting certain technical modifications to the
rule, such as including in the definition of the term
“fund” a series of an investment company. See
amended rule 15a—4(a)(1).

12 See Proposing Release, supra note 5, at n.11
and accompanying text.

13 Amended rule 15a—4(b)(1)(ii). The ten-day
period for board approval does not apply to interim
contracts following adviser mergers, which are
discussed below.

14 Section 15(c) of the Act requires the board to
meet “in person” to approve an advisory contract.
15 U.S.C. 80a—15(c). Directors must be physically
present to satisfy the “in person’ requirement. See
Investment Company Amendments Act of 1969, S.
Rep. No. 184, 91st Cong., 1st Sess. 39 (1969); Report
of the Securities and Exchange Commission on the
Public Policy Implications of Investment Company
Growth, H.R. Rep. No. 2337, 89th Cong., 2d Sess.
334-35 (1966); Provisions of Investment Company
Amendments Act of 1970 (Pub. L. 91-547)
Concerning Approval of Investment Advisory
Contracts and Other Matters Which Should Be
Considered by Registrants in Connection with their
1971 Annual Meetings, Investment Company Act
Release No. 6336 (Feb. 2, 1971) [36 FR 2867 (Feb.
11, 1971)] at n.3 and accompanying text.
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B. Adviser Mergers

As noted above, the Commission
proposed to expand the availability of
rule 15a—4 to permit funds to operate
under an interim advisory contract
when the previous contract is
terminated as a result of an adviser
merger (i.e., when the adviser or a
controlling person of the adviser has
received a benefit in connection with
the assignment of the previous contract).
We are adopting these amendments
substantially as proposed. The
amendments largely codify individual
exemptive orders we have issued over
the years, and are designed to preserve
the quality of advisory or other services
that the fund received before the merger
until the shareholders have voted on a
new contract.

Under amended rule 15a—4, the board
of directors, including a majority of
independent directors, must find that
the scope and quality of the advisory
services to be provided under the
interim contract are at least equivalent
to the scope and quality of the services
provided under the previous contract.15
The board also must approve the
interim contract before the previous
contract is terminated.’® The interim
contract must contain generally the
same terms and conditions as the
previous contract, and provide
compensation to the adviser that is no
greater than the compensation under the
previous contract.1” The interim
contract also must provide that the
board may terminate the contract with
no more than ten days written notice.18
Finally, any fees earned by the adviser
during the interim contract must be
placed in an interest-bearing escrow
account and be paid to the adviser only
if shareholders approve the new
advisory contract.19 If shareholders do
not approve the new contract, the
adviser may receive the lesser of the fees
provided under the interim contract or
the costs of providing services under the
interim contract.2?

15 Amended rule 15a—4(b)(2)(iii). See Proposing
Release, supra note 5, at nn.22—24 and
accompanying text.

16 Amended rule 15a—4(b)(2)(ii).

17 Amended rule 15a—4(b)(2)(i), (v).

18 Amended rule 15a—4(b)(2)(iv). Two
commenters argued that this requirement is
unnecessary and that any termination provisions
should be left to the board’s discretion. We believe
that the termination clause helps to protect the fund
by enabling the board to respond quickly to
declining quality of services under the interim
contract.

19 The escrow account must be maintained with
a bank or the fund’s custodian. Amended rule 15a—
4(b)(2)(vi)(A).

20 Amended rule 15a—4(b)(2)(vi). Any amounts
remaining in the account would be returned to the
fund. Id.

We are not adopting suggestions by
several commenters that the rule allow
fund boards broad discretion in
approving interim contracts after
adviser mergers.2! Exemptive relief in
those circumstances would be
inconsistent with the statutory
requirement that shareholders approve
advisory contracts.22 Thus, the
amendments are designed to preserve
the status quo while shareholder
approval is sought for a new contract.
The conditions are intended to prevent
the new adviser (or new parent of the
adviser) after an adviser merger from
materially altering the services provided
to a fund until shareholders have had an
opportunity to consider those changes
when they vote on a new advisory
contract.

Finally, we are not adopting the
suggestion of some commenters that

The amended rule does not prohibit (as many of
our exemptive orders have prohibited) the fund
from paying costs of shareholder solicitation for
approval of a new contract after an adviser merger.
Nevertheless, if an advisory contract is terminated
as a result of an adviser’s action that benefits the
adviser (such as an adviser merger), issues may
arise under other sections of the Act if the fund
pays the costs of soliciting shareholder approval of
a new contract. See 1979 Proposing Release, supra
note 5, at n.13. The 1979 Proposing Release notes
that if a fund were to bear any of the costs caused
by an adviser merger, including costs associated
with conducting a special shareholders’ meeting,
payment of those costs might constitute
compensation to the investment adviser and raise
questions regarding the availability of section 15(f)
(15 U.S.C. 80a—15(f)) (creating safe harbor under
which investment advisers may receive a benefit in
connection with a sale of securities of, or a sale of
any other interest in, an investment adviser that
results in an assignment of an investment advisory
contract, if certain conditions are met). The 1979
Proposing Release further comments that a fund’s
payment of those costs also may raise questions
under sections 15(a)(1) (15 U.S.C. 80a—15(a)(1))
(advisory contract must precisely describe all
compensation to be paid under the contract) and
36(b) [15 U.S.C. 80a—35(b)] (investment adviser’s
fiduciary duty with respect to the receipt of
compensation for services, or of payments of a
material nature, paid by the fund or its
shareholders)). But see Travelers Group Inc., et al.,
Investment Company Act Release Nos. 22873 (Nov.
3, 1997) (62 FR 60540 (Nov. 10, 1997)) (notice) and
22911 (Nov. 26, 1997) (65 SEC Docket 2962 (Dec.
23, 1997)) (order) (adviser to pay costs of soliciting
shareholder approval of new advisory contract,
except that if solicitation is in conjunction with
fund’s annual meeting at which other matters are
to be discussed, fund may pay portion of costs).

21 Two commenters, for example, recommended
that the exemption related to adviser mergers
contain only the conditions that apply to interim
contracts in circumstances other than adviser
mergers (i.e., board approval and no increase in
compensation). Another commenter suggested that
instead of the specific terms and conditions
proposed, the rule should require the board to find
that the interim contract is in the “best interests”
of shareholders, and allow the board to approve
materially different terms and conditions in the
interim contract when appropriate. These
suggestions would increase the board’s discretion
by allowing it to reduce services under the interim
contract or increase services for a higher fee.

22 See text accompanying note 7, supra.

advisers receive the full fee under the
interim contract without escrow
arrangements, regardless of whether
shareholders approve the new advisory
contract. Like our exemptive orders, the
amendments permit the adviser to
receive all of the fees due it under the
interim contract if the new contract is
renewed and shareholders have, in
effect, ratified the interim contract.
Unlike our exemptive orders, which
precluded the adviser from receiving
any fees due it under the interim
contract when shareholders fail to
approve the new advisory contract, the
amendments permit the adviser to be
compensated for its costs. We believe
that this new approach sufficiently
addresses the concerns of fund advisers
without compromising investor
interests.

C. Duration of Interim Contract

The amended rule extends the
maximum duration of an interim
contract from 120 days to 150 days, in
order to provide additional time to
solicit proxies and obtain a quorum of
voting shareholders.23 Although some
commenters argued for a longer
period,24 our experience has shown that
funds generally have not needed more
than 150 days for an interim contract.2°

1V. Effective Date

The amendments to rule 15a—4 will be
effective December 13, 1999. This

23]n response to the suggestion of one
commenter, and consistent with our exemptive
orders, the amended rule also clarifies that the
exemptive period begins as of the date the previous
contract terminates. Amended rule 15a—4(a)(2)(ii).

24 Three commenters recommended extending the
period further, largely for administrative
convenience. Two recommended a period of up to
180 days because of the increasing complexity of
adviser mergers. One of these commenters and
another commenter also advocated extending the
exemptive period, for funds that hold annual
shareholder meetings, until the next annual
meeting. These funds are generally closed-end
funds, the shares of which typically are listed on
an exchange that requires listed companies to hold
annual shareholder meetings. See, e.g., New York
Stock Exchange Listed Cmpany Manual q 302.00.
We are not adopting these suggested changes.
Permitting an extension until the next annual
meeting could result in an interim contract of up
to one year. We believe that the shareholders’
interest in limiting the duration of an advisory
contract that they have not approved outweighs the
possible cost savings to advisers if the shareholder
vote is postponed beyond 150 days.

25In 1998, all applications for exemptive relief
from section 15(a) concerning interim contracts in
connection with an adviser merger, sought relief for
150 days or less, and half (10 out of 20) sought relief
for periods between 60 and 120 days. The one
applicant that sought to extend its original 120-day
exemption for an additional 60 days, did so to
explore possibilities of merging funds before
seeking approval of new advisory contracts. See DG
Investor Series, Investment Company Act Release
Nos. 23420 (Aug. 31, 1998) (63 FR 47540 (Sept. 8,
1998)) (notice) and 23445 (Sept. 22, 1998) (68 SEC
Docket 232) (order).



68022

Federal Register/Vol. 64, No. 233/Monday, December 6, 1999/Rules and Regulations

effective date is less than 30 days after
publication so that funds and advisers
may benefit sooner from the rule
amendments.26

V. Cost-Benefit Analysis

The Commission is sensitive to the
costs and benefits that result from its
rules. In the Proposing Release, we
requested comment and specific data
regarding the costs and benefits of the
proposed amendments, but commenters
did not address any specific costs or
quantify any benefits.

We believe the amendments are likely
to result in cost savings for investment
advisers by removing the need to seek
exemptive relief in the case of adviser
mergers.2? Based on orders issued in
1998, we estimate that the total annual
cost savings for investment advisers
resulting from the proposed
amendments would be approximately
$400,000, and possibly more. In 1998,
the Commission issued 20 orders
granting exemptive relief in connection
with adviser mergers at an estimated
cost to the applicants of $20,000 for
each application.28 We expect that cost
savings could be greater in the future
based on the steady increase in orders
issued in connection with adviser
mergers over the past four years.29 In
addition, we believe the conditions of
the rule will not result in increased
costs for funds or their investors. The
condition regarding director findings
should not be burdensome in view of
the fact that section 15(c) already
requires the fund’s independent
directors to review and approve the new
advisory contract. In addition, we
expect funds and advisers that are
eligible for exemptive relief under
circumstances other than after an
adviser merger 30 will realize cost
savings because directors may
participate in the meeting to approve
the advisory contract “by any means of
communication that allows all directors

26 See 5 U.S.C. 553(d)(1) (permitting exemptive
rules to become effective less than 30 days after
publication).

27 One of the standard conditions to the adviser
merger orders is that the costs of the exemptive
application will be paid by the adviser or advisers.
As discussed above, several commenters agreed that
removing the need to apply for an exemptive order
would be a benefit, although none provided any
specifics on the amount of savings that might be
realized.

28 This number is based on an estimate of the
average cost provided by attorneys in private
practice who have prepared these type of exemptive
applications. The cost of preparing an application,
however, may vary significantly depending on the
applicant.

29 From 1995 through 1998, the Commission
issued 6, 11, 13 and 20 exemptive orders each year
in connection with adviser mergers.

30 See supra note 6.

participating to hear each other
simultaneously during the meeting.”
This provision should result in savings
in time and travel costs.3?

Unlike most prior exemptive orders,
the amendments do not prohibit funds
from paying costs associated with
soliciting shareholder approval of a new
advisory contract after an adviser
merger. Thus, the amendments could
result in increased costs for funds if
they bear those expenses in the future.
In most investment adviser business
combinations, however, the advisers
bear the costs of the transaction.32 While
we cannot predict what will happen
after the rule is amended, we believe
that advisers, consistent with their other
obligations under the statute,33 are
likely to continue to pay these costs
and, therefore, the amendments are not
likely to result in increased shareholder
solicitation costs for funds.

VI. Effects on Efficiency, Competition
and Capital Formation

Section 2(c) of the Investment
Company Act requires the Commission,
when engaging in rulemaking that
requires it to consider or determine
whether an action is consistent with the
public interest, to consider whether the
action will promote efficiency,
competition, and capital formation.34 As
discussed above, the Commission
anticipates that the amendments to rule
15a—4 will result in cost savings for
investments advisers, funds and
investors. We also have considered, in
addition to the protection of investors,
whether the amendments adopted today
will promote efficiency, competition or
capital formation.

VII. Summary of Final Regulatory
Flexibility Analysis

The Commission has prepared a Final
Regulatory Flexibility Analysis
(“FRFA”) in accordance with 5 U.S.C.
604 relating to the amendments. A
summary of the Initial Regulatory
Flexibility Analysis (“IRFA”’), which
was prepared in accordance with 5
U.S.C. 603, was published in the
Proposing Release. We received no
comments on the IRFA.

Current rule 15a—4 provides a
temporary exemption in certain
circumstances from the requirement that
shareholders approve an investment
advisory contract. The rule does not,
however, cover interim contracts

31 Several commenters also agreed that this

provision would be a benefit, but none quantified
the savings that funds might realize.

32 See 1 Thomas P. Lemke, et al., Regulation of
Investment Companies § 24.02[1][c].

33 See supra note 20.

3415 U.S.C. 80a—2(c).

entered into as a result of adviser
mergers. Due to the growing number of
acquisitions and mergers in the
financial services industry, the
Commission has received an increasing
number of applications for exemption
from the shareholder approval
requirement in connection with adviser
mergers. In addition, funds have
advised the Commission that the 120-
day exemptive period in rule 15a—4 is
too short to obtain shareholder approval
of an advisory contract.

The amendments extend rule 15a—4 to
adviser mergers, extend the length of the
exemptive period to 150 days, and
clarify the timing of board approval of
the fund’s advisory contract. The
amendments significantly reduce the
need to file exemptive applications,
resulting in cost and time savings for
funds and investment advisers.

Rule 15a—4 applies to funds
(including business development
companies (“BDCs”)) and their
investment advisers.35 The rule does not
affect funds that do not have an external
investment adviser (i.e., unit investment
trusts or other internally managed
funds).36

An investment adviser is a small
entity for purposes of the Regulatory
Flexibility Act (“Reg. Flex. Act”) if it (i)
manages less than $25 million in assets,
(ii) has total assets of less than $5
million on the last day of its most recent
fiscal year, and (iii) does not control, is
not controlled by, and is not under
common control with another
investment adviser that manages $25
million or more in assets, or any person
(other than a natural person) that had
total assets of $5 million or more on the
last day of the most recent fiscal year.3”
We estimate that approximately 165 out
of 901 investment advisers that advise
funds are small entities. A fund is a
small entity for purposes of the Reg.
Flex. Act if it, together with other funds
in the same group of related funds, has
net assets of $50 million or less as of the
end of its most recent fiscal year.38 We
estimate that approximately 222 out of
3,560 active management companies,
and approximately 34 out of 62 BDCs
are small entities.

35 Section 59 of the Act (15 U.S.C. 80a—58)
provides, among other things, that sections 15(a)
and 15(c) of the Act apply to a BDC to the same
extent as if it were a registered closed-end
investment company.

36 The vast majority of open-end and closed-end
funds are externally managed. All face-amount
certificate companies currently in existence are
externally managed. The Commission does not keep
statistics on how many BDCs are externally
managed.

3717 CFR 275.0-7

3817 CFR 270.0-10.
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We believe that the proposed
amendments would decrease the
burdens on small funds and small
investment advisers by making it
unnecessary for them to seek an
exemptive order from the Commission
in order to delay the shareholder vote
required by section 15(a). The
requirements of the rule, as explained
above in section III, are designed to
protect the interests of investment
companies, including small funds and
their shareholders, and therefore an
exemption from any of those
requirements for small entities would
not be consistent with the protection of
investors. We believe that the burden
these requirements place on small
advisers is minimal because the
requirements generally are intended to
maintain the status quo until the
shareholder vote can be held.

The amendments require escrow
arrangements that differ from the escrow
arrangements required under most
exemptive orders issued to date to funds
seeking relief similar to that provided by
the amendments. Similar to most
exemptive orders, the amendments
require the advisory fee to be paid under
the interim contract to be placed in
escrow. Contrary to most of these
orders, however, the amendments allow
an investment adviser to recover its
costs of performing the interim contract
if a fund’s shareholders do not approve
a new advisory contract. Prior
exemptive orders generally required that
all the escrowed fees be returned to the
fund if shareholders did not approve a
new contract with the investment
adviser. This change from conditions
imposed under prior exemptive orders
is designed to allow shareholders to
withhold profits under an interim
contract when the shareholders reject a
new contract with that adviser, while
providing for compensation for services
provided by the adviser. This provision
may be of particular benefit to small
advisers.

The Commission has not identified
any overlapping or conflicting federal
rules. We have considered alternatives
to the proposed rule amendment that
would accomplish the objective of the
rule and minimize the impact on small
entities. These alternatives include: (i)
Establishing different compliance
requirements that take into account the
resources available to small entities; (ii)
clarifying, consolidating, or simplifying
compliance requirements under the rule
for small entities; (iii) using
performance rather than design
standards; and (iv) exempting small
entities from coverage of the rule, or any
part of the rule.

We believe that further clarification,
consolidation, or simplification of the
compliance requirements is not
necessary. Standards established in the
amendments contain performance,
rather than design standards.39 An
exemption from coverage of the rule for
small advisers or small funds would
prevent those entities from benefiting
from rule 15a—4 and would not be
consistent with the protection of
investors.

To obtain a copy of the FRFA, contact
Penelope Saltzman, Securities and
Exchange Commission, 450 5th Street,
NW, Washington, DC 20549-0506.

VIII. Statutory Authority

The Commission is amending rule
15a—4 pursuant to the authority set forth
in sections 6(c) and 38(a) (15 U.S.C.
80a—6(c) and 80a—37(a)) of the
Investment Company Act.

List of Subjects in 17 CFR Part 270
Investment companies, Securities.

Text of Final Rule

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for Part 270
continues to read, in part, as follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a—
34(d), 80a—37, 80a—39 unless otherwise
noted;

* * * * *

2. Section 270.15a—4 is revised to read

as follows:

§270.15a-4 Temporary exemption for
certain investment advisers.

(a) For purposes of this section:

(1) Fund means an investment
company, and includes a separate series
of the company.

(2) Interim contract means a written
investment advisory contract:

(i) That has not been approved by a
majority of the fund’s outstanding
voting securities; and

(ii) That has a duration no greater
than 150 days following the date on
which the previous contract terminates.

(3) Previous contract means an
investment advisory contract that has
been approved by a majority of the
fund’s outstanding voting securities and
has been terminated.

(b) Notwithstanding section 15(a) of
the Act (15 U.S.C. 80a—15(a)), a person
may act as investment adviser for a fund

39 See amended rule 15a—4(b)(2)(iii).

under an interim contract after the
termination of a previous contract as
provided in paragraphs (b)(1) or (b)(2) of
this section:

(1) In the case of a previous contract
terminated by an event described in
section 15(a)(3) of the Act (15 U.S.C.
80a—15(a)(3)), by the failure to renew the
previous contract, or by an assignment
(other than an assignment by an
investment adviser or a controlling
person of the investment adviser in
connection with which assignment the
investment adviser or a controlling
person directly or indirectly receives
money or other benefit):

(i) The compensation to be received
under the interim contract is no greater
than the compensation the adviser
would have received under the previous
contract; and

(ii) The fund’s board of directors,
including a majority of the directors
who are not interested persons of the
fund, has approved the interim contract
within 10 business days after the
termination, at a meeting in which
directors may participate by any means
of communication that allows all
directors participating to hear each
other simultaneously during the
meeting.

(2) In the case of a previous contract
terminated by an assignment by an
investment adviser or a controlling
person of the investment adviser in
connection with which assignment the
investment adviser or a controlling
person directly or indirectly receives
money or other benefit:

(i) The compensation to be received
under the interim contract is no greater
than the compensation the adviser
would have received under the previous
contract;

(ii) The board of directors, including
a majority of the directors who are not
interested persons of the fund, has voted
in person to approve the interim
contract before the previous contract is
terminated;

(iii) The board of directors, including
a majority of the directors who are not
interested persons of the fund,
determines that the scope and quality of
services to be provided to the fund
under the interim contract will be at
least equivalent to the scope and quality
of services provided under the previous
contract;

(iv) The interim contract provides that
the fund’s board of directors or a
majority of the fund’s outstanding
voting securities may terminate the
contract at any time, without the
payment of any penalty, on not more
than 10 calendar days’ written notice to
the investment adviser;
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(v) The interim contract contains the
same terms and conditions as the
previous contract, with the exception of
its effective and termination dates,
provisions governed by paragraphs
(b)(2)(i), (b)(2)(iv), and (b)(2)(vi) of this
section, and any other differences in
terms and conditions that the board of
directors, including a majority of the
directors who are not interested persons
of the fund, finds to be immaterial; and

(vi) The interim contract contains the
following provisions:

(A) The compensation earned under
the contract will be held in an interest-
bearing escrow account with the fund’s
custodian or a bank;

(B) If a majority of the fund’s
outstanding voting securities approve a
contract with the investment adviser by
the end of the 150-day period, the
amount in the escrow account
(including interest earned) will be paid
to the investment adviser; and

(C) If a majority of the fund’s
outstanding voting securities do not
approve a contract with the investment
adviser, the investment adviser will be
paid, out of the escrow account, the
lesser of:

(1) Any costs incurred in performing
the interim contract (plus interest
earned on that amount while in escrow);
or

(2) The total amount in the escrow
account (plus interest earned).

Dated: November 29, 1999.
By the Commission.
Jonathan G. Katz,
Secretary.
[FR Doc. 99-31333 Filed 12—3-99; 8:45 am)]
BILLING CODE 8010-01-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[SPATS No. IL-097-FOR, Part ]

Illinois Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
approving part of an amendment to the
Illinois regulatory program (Illinois
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Illinois proposed revisions to
its program concerning subsidence
control, water replacement, performance

bonds, siltation structures,
impoundments, hydrologic balance,
disposal of noncoal mine wastes,
revegetation, backfilling and grading,
prime farmland, and State inspections.
This final rule document addresses
Mlinois’ revisions concerning
subsidence control and water
replacement. The primary focus of these
revisions is to address changes required
by the Energy Policy Act of 1992
regarding repair or compensation for
material damage caused by subsidence
from underground coal mining
operations and replacement of drinking,
domestic, and residential water supplies
that have been adversely impacted by
underground coal mining operations.
Mlinois intends to revise its program to
be consistent with the corresponding
Federal regulations, to provide
additional safeguards, and to improve
operational efficiency.

EFFECTIVE DATE: December 6, 1999.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining, Minton-Capehart
Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204—1521.
Telephone: (317) 226—6700. Internet:
INFOMAIL@indgw.osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Illinois Program

II. Submission of the Proposed Amendment
III. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Illinois Program

On June 1, 1982, the Secretary of the
Interior conditionally approved the
Illinois program. You can find
background information on the Illinois
program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval in the
June 1, 1982, Federal Register (47 FR
23883). You can find later actions
concerning the Illinois program at 30
CFR 913.15, 913.16, and 913.17.

II. Submission of the Proposed
Amendment

By letter dated August 2, 1999
(Administrative Record No. IL-5044),
the Illinois Department of Natural
Resources (Department) sent us an
amendment to the Illinois program
under SMCRA. The Department
proposed to amend Title 62 of the
Illinois Administrative Code (IAC) in
response to our letters dated May 20,
1996, June 17, 1997, and January 15,
1999 (Administrative Record Nos. IL—
1900, IL-2000, and I1.-5036,
respectively), that we sent to Illinois

under 30 CFR 732.17(c). The
amendment also includes changes made
at the Department’s own initiative.

We announced receipt of the
amendment in the August 17, 1999,
Federal Register (64 FR 44674). In the
same document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. The public comment
period closed on September 16, 1999.
Because no one requested a public
hearing or meeting, we did not hold
one.

During our review of the amendment,
we identified concerns relating to
siltation structures, impoundments,
performance bonds, and State
inspections. We also identified some
nonsubstantive editorial errors. We
notified Illinois of these concerns and
editorial problems by letter dated
September 21, 1999 (Administrative
Record No. IL-5048). Because we did
not identify any concerns relating to
Illinois’ revisions for subsidence control
and water replacement, we are
separating Illinois’ amendment into two
parts. Part I concerns revisions to
Illinois’ regulations relating to
subsidence control and water
replacement. Part II concerns revisions
to Illinois’ regulations relating to
performance bonds, siltation structures,
impoundments, hydrologic balance,
disposal of noncoal mine wastes,
revegetation, backfilling and grading,
prime farmland, and State inspections.
This final rule Federal Register
document addresses IL-097-FOR, Part I.

III. Director’s Findings

Following, under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17, are our findings on Illinois’
revisions pertaining to subsidence
control and water replacement.

On March 31, 1995, OSM
promulgated rules to implement new
section 720(a) of SMCRA. Section
720(a), which took effect on October 24,
1992, as part of the Energy Policy Act
of 1992, Public Law 102-486, 206 Stat.
2776, requires all underground coal
mining operations conducted after
October 24, 1992, to promptly repair or
compensate for material damage caused
by subsidence to noncommercial
buildings and occupied residential
dwellings and related structures. It also
requires the replacement of drinking,
domestic, and residential water supplies
that have been adversely impacted by
underground coal mining operations
conducted after that date. By letter
dated May 20, 1996, under 30 CFR
732.17(c), we notified Illinois to amend
its program to be no less effective than
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the changes which resulted from the
enactment of section 720(a) of SMCRA
and the promulgation of implementing
Federal regulations on March 31, 1995
(Administrative Record No. IL-1900).
On April 27, 1999, the U.S. Court of
Appeals for the District of Columbia
Circuit vacated two of the March 31,
1995, implementing regulations
(National Mining Ass’n v. Babbitt, 98—

5320, D.C. Cir. 1999). Illinois’ August 2,
1999, amendment reflected the U.S.
Court of Appeals’ decision.

A. Revisions to Illinois’ Regulations
That Are Substantively Identical to the
Corresponding Provisions of the Federal
Regulations.

1. The State regulations listed in the
table below contain language that is the

same as or similar to the corresponding
sections of the Federal regulations.
Differences between the State
regulations and the Federal regulations
are minor.

Topic

State regulation

Federal regulation

Definition of “Drinking, domestic or residential
water supply”.
Definition of “Material damage”
Definition of “Replacement of Water Supply” ..
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control Plan
Subsidence Control
Subsidence Control ...
Subsidence Control ...
Subsidence Control

62 IAC 1701. Appendix A

62 IAC 1701. Appendix A
62 IAC 1701. Appendix A
62 IAC 1784.20(a), Introductory paragraph
62 IAC 1784.20(a)(1)
62 IAC 1784.20(a)(2)
62 IAC 1784.20(b), Introductory paragraph
62 IAC 1784.20(b)(1)
62 IAC 1784.20(b)(2) ....
62 IAC 1784.20(b)(4) ....
62 IAC 1784.20(b)(6) ....
62 IAC 1784.20(b)(8)(A)
62 IAC 1784.20(b)(10)
62 IAC 1817.121(a)(1)
62 IAC 1817.121(a)(3)
62 IAC 1817.121(a)(4) ..
62 IAC 1817.121(c)(1)

30 CFR 701.5.

30 CFR 701.5.

30 CFR 701.5.

30 CFR 784.20(a), Introductory paragraph.
30 CFR 784.20(a)(1).

30 CFR 784.20(a)(2).

30 CFR 784.20(b), Introductory paragraph.
30 CFR 784.20(b)(1).

30 CFR 784.20(b)(2).

30 CFR 784.20(b)(4).

30 CFR 784.20(b)(6).

30 CFR 784.20(b)(7).

30 CFR 784.20(b)(9).

30 CFR 817.121(a)(1).

30 CFR 817.121(a)(2).

30 CFR 817.121(a)(3).

30 CFR 817.121(c)(1).

Because the above State regulations
have the same meaning as the
corresponding Federal regulations, we
find that they are no less effective than
the Federal regulations.

2. Illinois made minor wording
changes, including changing the term
“operator” to the term “permittee,”
throughout this amendment. Illinois
also revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment. We find that these
changes are nonsubstantive and will not
make Illinois’ regulations less effective
than the Federal regulations.

B. Revisions to Illinois’ Regulations That
Relate to Replacement of Water
Supplies

1. 62 IAC 1784.14(b)(1) Ground Water
Information. In the March 31, 1995,
Federal Register (62 FR 16728-29 and
16732-33), we discussed the role that
the counterpart Federal regulation at 30
CFR 784.14(b)(1) plays in obtaining
baseline hydrologic information. This
information is needed to make the
finding for the probable hydrologic
consequence determinations at 30 CFR
784.14(e) and to implement the
performance standard for replacement
of water supplies at 30 CFR 817.41(j).
The Federal regulation requires that the
application include the following
information for the permit and adjacent
areas: (1) the location and ownership of

existing wells, springs, and other
ground-water resources, (2) seasonal
quality and quantity of ground water,
and (3) ground water usage. By letter
dated April 1, 1999 (Administrative
Record No. IL-5042), we notified
Ilinois that its regulation at 62 IAC
1784.14(b)(1) did not require baseline
hydrologic information for ground water
overlaying or adjacent to underground
workings. Although Illinois’ regulation
was worded the same as the counterpart
Federal regulation at 30 CFR
784.14(b)(1), it did not mean the same
because the Illinois definitions of
“permit area” and “‘adjacent area” do
not include the shadow area. ‘“Shadow
area” is the term used by Illinois to
differentiate the surface over
underground workings areas from the
surface permitted and bonded areas.
Therefore, Illinois’ regulation would not
require baseline hydrologic information
for ground water overlaying or adjacent
to underground workings.

In response to our letter, Illinois
proposed several revisions to 62 IAC
1784.14(b)(1). Illinois revised subsection
(b)(1) by adding the word “shadow.”
This subsection now requires the permit
application to contain the location and
ownership of existing wells, springs,
and other ground water resources;
seasonal quality and quantity of ground
water; and ground water usage for the
permit, shadow, and adjacent areas.
Illinois revised subsection (b)(1)(A) by

redesignating it as subsection (b)(1)(A)(i)
and by adding the phrase “for the
permit area and its adjacent area.” The
revised subsection requires that ground
water quality descriptions include, at a
minimum, for the permit area and its
adjacent area: pH, total dissolved solids,
hardness, alkalinity, acidity, sulfates,
total iron, total manganese, and
chlorides. Illinois added new subsection
(b)(1)(A)(ii) to require that ground water
quality descriptions include, at a
minimum, for the shadow area and its
adjacent area: pH, total dissolved solids,
total iron and total manganese. For the
permit, shadow, and adjacent areas, the
Department allows the measurement of
specific conductance in lieu of total
dissolved solids if the permittee
develops site specific relationships
precisely correlating specific
conductance to total dissolved solids for
specific sites for all zones being
monitored. Illinois revised subsection
(b)(1)(B) by adding the phrase ‘“‘for the
permit, shadow, and adjacent areas.”
The revised subsection requires ground
water quantity descriptions for the
permit, shadow, and adjacent areas to
include, at a minimum, rates of
discharge or usage and elevation of the
potentiometric surface in the coal to be
mined. It also requires this information
for each water bearing stratum above the
coal to be mined and in each water
bearing stratum which may be
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potentially impacted below the coal to
be mined.

Illinois’ revised regulation contains
the same or similar requirements for the
permit, shadow, and adjacent areas as
the counterpart Federal regulation at 30
CFR 784.14(b)(1). Therefore, we find
that Illinois’ regulation at 62 IAC
1784.14(b)(1) is no less effective than
the Federal regulation.

2. Illinois proposed the following
revisions to its regulations at 62 IAC
1784.14 and 1817.41:

a. 62 IAC 1784.14(e) Probable
hydrologic consequences determination.
Illinois added a new regulation
provision at 62 IAC 1784.14(e)(3)(D) to
require that the determination of the
probable hydrologic consequences
include the following finding:

Whether the underground mining activities
conducted after January 19, 1996 may result
in contamination, diminution or interruption
of a well or spring in existence at the time
the permit application is submitted and used
for domestic, drinking, or residential
purposes within the permit, shadow or
adjacent areas.

With one exception, Illinois’ proposed
regulation is substantively identical to
the counterpart Federal regulation at 30
CFR 784.14(e)(3)(iv). Illinois requires
the finding to be made for underground
mining activities conducted after
January 19, 1996, while the Federal
regulation requires the finding to be
made for underground mining activities
conducted after October 24, 1992.

b. 62 IAC 1817.41(j) Drinking,
domestic or residential water supply.
Ilinois replaced its currently approved
provision for replacement of water
supplies at 62 IAC 1817.121(c)(3) with
the following new provision at 62 IAC
1817.41(j):

Drinking, domestic or residential water
supply. The permittee must promptly replace
any drinking, domestic or residential water
supply that is contaminated, diminished or
interrupted by underground mining activities
conducted after January 19, 1996, if the
affected well or spring was in existence
before the date the Department received the
permit application for the activities causing
the loss, contamination or interruption. The
baseline hydrologic information required in
62 I11. Adm. Code 1780.21 and 1784.14 and
the geologic information concerning baseline
hydrologic conditions required in 62 IlL.
Adm. Code 1780.22 and 1784.22 will be used
to determine the impact of mining activities
upon the water supply.

With one exception, Illinois’ proposed
regulation is identical to the counterpart
Federal regulation at 30 CFR 817.41(j).
Nlinois requires the replacement of
protected water supplies that are
contaminated, diminished, or
interrupted by underground mining
activities conducted after January 19,

1996, while the Federal regulation
requires the replacement of protected
water supplies that are contaminated,
diminished, or interrupted by
underground mining activities
conducted after October 24, 1992.

Nlinois did not use the October 24,
1992, effective date for either of its
regulations because its approved
program did not require replacement of
water supplies impacted by
underground mining activities until
January 19, 1996. The Illinois Surface
Coal Mining Land Conservation and
Reclamation Act prohibits retroactively
applying regulations. The requirement
to replace water supplies was effective
upon passage of the Energy Policy Act
of 1992. Permittees in both primacy
States and Federal program States, as
well as on Indian lands, were required
to comply with this provision for their
operations conducted after October 24,
1992. OSM and most State regulatory
authorities ensured that complaints
alleging violations of the nature covered
under section 720(a) of SMCRA were
documented and a record maintained
until Federal regulations to enforce the
Energy Policy Act were promulgated.
The Federal regulations were
promulgated effective May 1, 1995 (60
FR 16722, March 31, 1995). In the
March 31, 1995, preamble for 30 CFR
843.25, we considered the possibility
that a number of States may not
authorize enforcement of counterpart
provisions to section 720(a) of SMCRA,
as of October 24, 1992 (62 FR 16743).
We determined that in order to ensure
compliance with section 720(a) in those
States, OSM would provide direct
Federal enforcement for any claims of
damage caused by underground mining
which occurs after October 24, 1992,
and which predates State program
amendments. The Federal regulation at
30 CFR 843.25(b) clarifies how direct
Federal enforcement procedures will
apply, to the extent they are initiated.
The Federal regulation at 30 CFR
843.25(a) required us to make state-by-
state determinations on how initial
enforcement of the Energy Policy Act
and implementing Federal regulations
would occur. Enforcement could be
accomplished through the State program
amendment process, State enforcement,
interim direct OSM enforcement, or
joint State and OSM enforcement. In the
July 28, 1995, Federal Register (60 FR
38677), we announced our decision on
initial enforcement of underground coal
mining water replacement requirements
in Illinois. Based on the information
provided by Illinois, we determined that
initial enforcement of the water
replacement requirements in Illinois

was not reasonably likely to be required
and that implementation would be
accomplished through the State program
amendment process. [llinois would
enforce the requirements for
replacement of water supplies after it
amended its program in accordance
with Section 720(a) of SMCRA and the
implementing Federal regulations.
Therefore, we find that Illinois’
regulations at 62 IAC 1784.14(e)(3)(D)
and 1817.41(j) are no less effective than
the counterpart Federal regulations at 30
CFR 784.14(e)(3)(iv) and 817.41(j),
respectively.

C. Revisions to Illinois’ Regulations That
Relate to Pre-subsidence Surveys

Since approval of its original program
in 1983, Illinois has segregated
underground mining into two specific
subsidence control plan categories. The
first category is termed planned
subsidence in which the extraction of a
high percentage of coal results in
immediate, predictable, and controlled
subsidence. The second category,
termed unplanned subsidence, includes
mines that extract a lesser percentage of
coal and leave long term support pillars
to prevent subsidence from occurring.
Since 1983, Illinois has required all
underground mining operations,
regardless of whether they are planned
or unplanned subsidence operations, to
provide a general survey of all
renewable resource lands, structures,
and facilities in the permit application.
Illinois also required all planned
subsidence operations to provide
additional details on the structures and
a plan for performing condition surveys.
This was done through its regulations at
62 IAC 1784.20(a) and requirements in
its underground mining permit
application form.

The general survey included
topography and location of all structures
and facilities, including pipelines,
occupied dwellings, public buildings,
and cemeteries. By policy, Illinois had
required the general survey to include
information on water supplies since its
water replacement regulation became
effective in 1996. This additional
information included location,
ownership, and depth of existing
drinking, residential, and domestic
water supplies, including private wells,
municipal wells, and springs. Illinois
has found that the information provided
in the application (including the
baseline hydrologic information
required at 62 IAC 1784.14 and the
general survey information required at
62 IAC 1784.20(a) and by policy) is
sufficient to assess the need for a
subsidence control plan. Illinois stated
that in its history of the regulating
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underground mining, it has never
exempted an applicant from submitting
a subsidence control plan. Illinois also
stated that because of the productivity
of the lands found in Illinois and the
frequency with which structures are
encountered, it is highly unlikely that it
will grant any future underground
mining applicants exemptions from
submitting subsidence control plans.
With 16 years of experience in
subsidence monitoring and mitigation
under the Illinois program, Illinois has
found that it is not necessary to require
site specific pre-subsidence condition
surveys at the time of permit
application. Based on extensive research
on subsidence impacts to both crop land
and ground water conducted from 1985
to 1995 by the Illinois Mine Subsidence
Research Program, Illinois also
determined that it is not necessary to
require site specific pre-subsidence
water surveys at the time of permit
application. Illinois revised existing 62
IAC 1784.20 and 1817.121 to include
provisions relating to pre-subsidence
SUrveys.

1. 62 IAC 1784.20(b)(7) Subsidence
Control Plan—Unplanned Subsidence.
Illinois added new subsection (b)(7) for
those areas where unplanned
subsidence is projected to be used. If
impacts could reasonably be expected to
cause material damage, this new
subsection requires the subsidence
control plan to include a description of
procedures to determine the quantity
and quality of drinking, domestic, and
residential water supplies in accordance
with 62 IAC 1817.121(a)(2). The
applicant may request an exemption
from conducting surveys of protected
water supplies if the applicant can
demonstrate that material damage
resulting from underground mining is
not likely to occur. The demonstration
must be based on site specific
geotechnical information, stability
design, and historical performance
provided under 62 IAC 1784.20(b)(3)
and (b)(5).

2. 62 IAC 1784.20(b)(8)(B) Subsidence
Control Plan—Planned Subsidence.
Illinois added new subsection (b)(8)(B)
for those areas where planned
subsidence is projected to be used. If
impacts could reasonably be expected to
cause material damage, it requires a
description of procedures to determine
the condition of structures and facilities
and the quantity and quality of
drinking, domestic, and residential
water supplies. If the applicant can
demonstrate that material damage
resulting from underground mining is
not likely to occur, the applicant may
request an exemption from conducting
structure condition surveys and/or

surveys of drinking, domestic and
residential water supplies required by
62 IAC 1817.121(a)(2). The applicant
must base the demonstration on site
specific geotechnical information,
stability design, and historical
performance provided under 62 IAC
1784.20(b)(3) and (b)(6).

3. 62 IAC 1817.121(a)(2) Measures to
prevent or minimize damage. Illinois’
proposed regulation at 62 IAC
1817.121(a)(2) provides that, based on
the requirements of 62 IAC
1784.20(b)(7) and (b)(8), the permittee
must perform a survey of the condition
of all structures and facilities that may
be materially damaged or for which the
reasonably foreseeable use may be
diminished by subsidence. The
permittee must also perform a survey of
the quantity and quality of all drinking,
domestic, and residential water supplies
within the permit area, subsidence
shadow area, and adjacent area that
could be contaminated, diminished, or
interrupted by subsidence. The
permittee must pay for any technical
assessment or engineering evaluation
used to determine the pre-mining
condition or value of such structures
and facilities and the quantity and
quality of drinking, domestic, or
residential water supplies. The
permittee must provide copies of the
survey and any technical assessment or
engineering evaluation to the property
owner. Subsection (a)(2)(A) requires the
permittee to perform or schedule the
condition survey of structures and
facilities a minimum of 120 days before
undermining. The Department may
approve a lesser time if justified by the
permittee in writing. The permittee
must provide a copy of the condition
survey to the property owner and
maintain a copy that it must provide to
the Department upon request. The
permittee must provide the Department
with verification that the survey has
been completed and forwarded to the
property owner. Subsection (a)(2)(B)
requires the permittee to complete the
survey of drinking, domestic, and
residential water supplies 120 days
before the water delivery system is
undermined. The Department may
approve a lesser time if justified by the
permittee in writing. The permittee
must provide a copy of the water survey
to the property owner and to the
Department.

As shown above, Illinois requires site
specific pre-subsidence condition
surveys only for planned subsidence
operations. Mines that demonstrate a
well-engineered, stable mine plan
(unplanned subsidence) are not required
to perform a site specific condition
survey. Applicants must base their

demonstration on site specific
geotechnical parameters that are
evaluated by using acceptable
engineering equations and programs.
Site specific pre-subsidence water
surveys are required for all operations,
unless an exemption has been granted
under 62 IAC 1784.20(b)(7) or (8)(B).
In a letter to us dated August 2, 1999
(Administrative Record No. IL-5044),
Nlinois discussed its regulation
requirements at 62 IAC 1784.20(b)(7),
1784.20(b)(8)(B), and 1817.121(a)(2):

Illinois is maintaining a requirement for
site specific condition surveys in the
performance standards at 62 IAC 1817.121
for planned subsidence operations only.
Planned subsidence condition surveys were
historically required as part of the permit
application process to serve as a method of
determining the degree of material damage
after subsidence. Proposed 1784.20(b)(8) will
provide a clear avenue to require pre-
subsidence condition surveys for planned
subsidence operations. Exemptions from
performing the detailed condition surveys
will only be granted if a demonstration is
made that site specific mine design, geology,
and geotechnical stability data, as well as
past experience of the mine and mines in the
region, will render subsidence damage
unlikely.

A survey of all private wells defining
location, ownership, and depth will be
required in the application for all
underground mining operations. When an
exemption from performing quantity and
quality analysis of drinking, domestic, and
residential water supplies is requested, the
geotechnical evaluation of stability will be
used to analyze the potential for mine
subsidence. Mines that demonstrate a well-
engineered, stable mine plan and
demonstrate that overburden conditions will
preclude impacts to water supplies will not
be required to perform quantity and quality
analysis. This demonstration will be based
on site specific geotechnical parameters
evaluated by using acceptable engineering
equations and programs* * * . In addition
to subsidence ground control evaluation, the
thickness and lithology of the interburden
between the well and the underground
extraction area will be evaluated for potential
roof failure propagation that could intercept
the well bearing lithologic unit. Based on
subsidence potential and potential roof
failure impacts, wells will be site specifically
evaluated for the necessity to sample and test
for quality and quantity parameters prior to
mining.

On April 27, 1999, the U.S. Court of
Appeals for the District of Columbia
Circuit vacated the Federal regulation at
30 CFR 784.20(a)(3) that required
permittees to conduct pre-subsidence
structural condition and water surveys
(National Mining Ass’n v. Babbitt, 98—
5320, D.C. Cir. 1999). The U.S. Court of
Appeals ruled that, after enactment of
the Energy Policy Act, the agency
possessed the authority to require such
surveys. However, the U.S. Court of
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Appeals vacated 30 CFR 784.20(a)(3)
because the regulation defined the area
within which the pre-subsidence
structural condition survey is required
by reference to the angle of draw. The
U.S. Court of Appeals’ decision
indicates through the use of the term
“vacate” that all of 30 CFR 784.20(a)(3)
is no longer valid; therefore, there is no
counterpart Federal regulation that
requires a pre-subsidence structural
condition and water survey. While the
decision of the U.S. Court of Appeals
clearly states that the rule requiring a
pre-subsidence survey at 30 CFR
784.20(a)(3) must be vacated, it might be
argued that the vacation order only
applies to the portion of the rule
pertaining to structures, which is tied to
the angle of draw, and not to the portion
of the rule pertaining to water supplies,
which is tied to the permit area and
adjacent area. In either case, we can
approve the Illinois rules. Illinois’
proposed regulations at 62 IAC
1784.20(b)(7), 1784.20(b)(8)(B), and
1817.121(a)(2) that require surveys,
unless an exemption is obtained under
62 IAC 1784.20(b)(7) or 1784.20(b)(8)(B),
are not based on whether or not a
structure or water supply is located
within an angle of draw. They are based
on an analysis of site specific
geotechnical information, stability
design, and historical performance
information. The State would use this
analysis to determine whether impacts
could reasonably be expected to cause
material damage to structures or water
supplies within the permit, shadow, and
adjacent areas. Illinois has 16 years
experience in regulating underground
coal mining operations, including
subsidence monitoring and mitigation.
As discussed above, Illinois provided
technical support for its proposed
regulations, including the exemption
provisions at 30 CFR 1784.20(b)(7) and
1784.20(b)(8)(B). Because of the
experience obtained during its years of
regulating underground coal mining
operations and the technical studies
conducted in the State, Illinois
determined that the structure condition
and water survey required by 62 IAC
1817.121(a)(2) is not necessary where,
on a site specific basis, an acceptable
engineering and technical analysis
demonstrates that the proposed mine
will not result in subsidence-related
damage to structures or water supplies.
Therefore, we find that Illinois’
proposed requirements for a pre-
subsidence survey are not inconsistent
with the U.S. Court of Appeals’ decision
and are no less effective than the
Federal regulation requirements relating
to a pre-subsidence survey at 30 CFR

784.20(a). We also find that Illinois’
requirements at 62 IAC 1784.20(b)(7),
1784.20(b)(8)(B), and 1817.121(a)(2) are
not inconsistent with section 720(a) of
SMCRA or the Federal regulation
requirements at 30 CFR 784.20 and
817.121 concerning subsidence control.
Therefore, we are approving them.

D. Revisions to Illinois’ Regulations
That Relate to Subsidence Control Plans

With the exceptions discussed in
Finding C above and the following
exceptions, Illinois’ requirements for a
subsidence control plan at 62 IAC
1784.20(b) are substantively identical to
the Federal requirements at 30 CFR
784.20(b).

1. 62 IAC 784.20(b)(3). lllinois
recodified existing subsection (c) as new
subsection (b)(3) and revised it to
require the subsidence control plan to
include a description of the lithology of
underlying strata and geotechnical
stability parameters. Illinois also
required applicants to consider
potential underground mining impacts
on ground water supplies in the
description of physical conditions.

(3) A description of the physical
conditions, such as depth of cover, seam
thickness, lithology of overlaying and
underlying strata, and geotechnical stability
parameters that affect the likelihood or extent
of subsidence and subsidence related damage
or potential underground mining impacts on
ground water supplies.

Illinois added the requirement for a
description of the underlying strata to
emphasize the mine floor as part of the
analysis. Illinois added the requirement
for geotechnical stability parameters to
emphasize the need for site specific test
results or standard acceptable
parameters for mine stability evaluation.
Ilinois added the requirement that the
description of physical conditions
consider the effect of “‘potential
underground mining impacts on ground
water supplies” to allow analysis of
potential impacts to water supplies.

The counterpart Federal regulation at
30 CFR 784.20(b)(3) lists the minimal
information that may be required to
analyze the likelihood or extent of
subsidence or subsidence-related
damage. It requires “‘a description of the
physical conditions, such as depth of
cover, seam thickness and lithology of
overlaying strata, that affect the
likelihood or extent of subsidence and
subsidence-related damage.” Illinois’
revised regulation includes the Federal
requirements for information and
emphasizes additional information that
it considers necessary for analysis of
potential impacts from subsidence.
Therefore, we find that Illinois’
regulation at 62 IAC 1784.20(b)(3) is no

less effective than the Federal regulation
at 30 CFR 784.20(b)(3).

2. 62 IAC 1784.20(b)(5). lllinois
recodified existing subsection (d) as
new subsection (b)(5). It requires a
detailed description of the subsidence
control measures for those areas where
unplanned subsidence is projected to be
used. Illinois also recodified existing
subsections (d)(1) through (3) as
subsections (b)(5)(A) through (C)
without change. Existing subsection
(d)(4) was recodified as new subsection
(b)(5)(D) and was revised to require the
description of the subsidence control
measures to include those measures to
be taken on the surface to prevent or
minimize material damage or
diminution in value of the surface.
Illinois removed existing subsection
(d)(5). New subsection (b)(5)(E) requires
a description of the geotechnical and
engineering analysis of the mining
geology and geometry, percent
extraction, and historic performance to
substantiate a stable subsidence control
plan.

Ilinois’ regulations at 62 IAC
1784.20(b)(5)(A) through (D) are
substantively identical to the Federal
regulations at 30 CFR 784.20(b)(5)(i)
through (iv). The Federal regulations do
not contain a specific counterpart to
Illinois’ provision at 62 IAC
1784.20(b)(5)(E). However, Illinois
added subsection (b)(5)(E) to provide a
clearer regulatory basis to require
information such as floor, coal, and roof
strength analysis as well as specific
mine design past performance when
considered necessary. Neither Illinois’
regulation at 62 IAC 1784.20(b)(5) nor
the counterpart Federal regulation at 30
CFR 784.20(b)(5) limit the information
on subsidence control measures that a
regulatory authority may require in the
subsidence control plan. Therefore, we
find that Illinois’ regulation at 62 TAC
1784.20(b)(5) is no less effective than
the Federal regulation at 30 CFR
784.20(b)(5).

3. 62 IAC 1784.20(b)(9). New
subsection (b)(9) requires a description
of the measures to be taken in
accordance with 62 IAC 1817.41(j) and
1817.121(c) to replace adversely affected
protected water supplies or to mitigate
or remedy any subsidence related
material damage to the land and
protected structures. At subsection
(b)(9)(A) the applicant must provide
procedures to determine the existence
and degree of material damage or
diminution of value or foreseeable use
of the surface, structures and facilities,
or water quality and quantity. The
procedures must address resolution of
disputes between the landowner and the
permittee over the existence, amount,
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level or degree of damage, such as third
party arbitration. At subsection (b)(9)(B),
the applicant must provide a plan for
determining an appropriate present
worth amount. The applicant must also
describe how he or she will resolve
disputes with the landowner over this
amount. For example, the applicant
could propose to use third party
arbitration.

Illinois’ proposed requirements at 62
TAC 1784.20(b)(9) are substantively the
same as the Federal requirements at 30
CFR 784.20(b)(8). There are no Federal
counterparts to Illinois’ proposed
regulations at 62 IAC 1784.20(b)(9)(A)
and (B). However, Illinois’ proposed
regulations are based on requirements
that we previously approved in 62 IAC
1784.20(f). They enhance the provisions
of 62 IAC 1784.20(b)(9) by requiring
additional information that the
permittee will need in meeting the
requirements of 62 IAC 1817.41,
concerning replacement of protected
water supplies, and 62 IAC
1817.121(c)(2), concerning repair or
compensation for damage to structures
and facilities. Therefore, we find that 62
TIAC 1784.20(b)(9) is no less effective
than the counterpart Federal regulation
at 30 CFR 784.20(b)(8), and we are
approving it.

E. Revisions to Illinois’ Regulations That
Relate to Subsidence Control

1. 62 IAC 1817.121(c)(2) Repair or
compensation for damage to structures
and facilities. At subsection (c)(2),
Illinois added the heading ‘“Repair or
compensation for damage to structures
and facilities.” Illinois also revised
subsection (c)(2) to require the permittee
to promptly repair or compensate the
owner for material damage resulting
from subsidence caused to any structure
or facility that existed at the time of the
coal extraction under or adjacent to the
materially damaged structure. If the
repair option is selected, the permittee
must fully rehabilitate, restore or
replace the damaged structure. If
compensation is selected, the permittee
must compensate the owner of the
damaged structure for the full amount of
the decrease in value resulting from the
subsidence-related damage. The
permittee may provide compensation by
the purchase, before mining, of a non-
cancelable premium-prepaid insurance
policy. These requirements apply only
to subsidence-related damage caused by
underground coal extraction conducted
after February 1, 1983.

Mlinois’ revised regulation at 30 CFR
1817.121(c)(2) is substantively the same
as the Federal regulation at 30 CFR
817.121(c)(2) with the following
exceptions:

a. The Federal regulation at 30 CFR
817.121(c)(2) requires the permittee to
repair, or compensate the owner for,
material damage resulting from
subsidence caused to any non-
commercial building, occupied
residential dwelling, and related
structures. At 62 IAC 1817.121(c)(2),
Illinois uses the terminology “structures
and facilities” in place of the Federal
terminology. Illinois is using this
terminology because its regulation at 62
IAC 1817.121 has required permittees to
correct material damage from
subsidence caused to all structures and
facilities by repairing the damage or
compensating the owner since its
effective date on February 1, 1983.
Because Illinois’ terminology would
include all non-commercial buildings,
occupied residential dwellings, and
related structures, we find that it will
not make 62 IAC 1817.121(c)(2) less
effective than the counterpart Federal
regulation at 30 CFR 817.121(c)(2).

. The Federal regulation at 30 CFR
817.121(c)(2) requires repair or
compensation for material damage
resulting from subsidence caused to any
non-commercial building or occupied
residential dwelling or structure related
thereto that existed at the time of
mining. Illinois’ regulation at 62 IAC
1817.121(c)(2) requires repair or
compensation for material damage
resulting from subsidence caused to any
structure or facility that existed at the
time of the coal extraction under or
adjacent to the materially damaged
structure. In its August 2, 1999,
submittal, Illinois indicated that its
change in language from “‘existed at the
time of mining” to “existed at the time
of the coal extraction under or adjacent
to the materially damaged structure”
makes it clearer as to how to monitor
and track which structures are covered.
Ilinois stated that “[i]t does not change
the intent of covering all structures in
existence at the time of mining.”
Because subsidence damage resulting
from mining could not occur to a
structure until coal is extracted and
because Illinois interprets its language
to cover all structures in existence at the
time of mining, we find that this change
in language will not make 62 IAC
1817.121(c)(2) less effective than the
Federal regulation at 30 CFR
817.121(c)(2).

c. The Federal regulation
requirements at 30 CFR 817.121(c)(2)
apply only to subsidence-related
damage caused by underground mining
activities conducted after October 24,
1992. Illinois’ regulation requirements
at 62 IAC 1817.121(c)(2) apply to
subsidence-related damage caused by
underground coal extraction conducted

after February 1, 1983. Because the
Illinois program has required permittees
to correct material damage resulting
from subsidence caused to any
structures or facilities under 62 IAC
1817.121 since February 1, 1983, we are
approving this regulation.

2. 62 IAC 1817.121(c)(3) Adjustment
of bond amount for subsidence damage.
Existing subsection (c)(3) was removed.
New subsection (c)(3) provides
requirements for adjustment of the
performance bond amount when
subsidence-related material damage to
protected land, structures or facilities
occur or when contamination,
diminution, or interruption to a water
supply occurs. The Department must
require the permittee to obtain
additional performance bond in the
amount of the estimated cost of the
repairs if the permittee will be repairing
the damage, or in the amount of the
decrease in value if the permittee will
be compensating the owners, or in the
amount of the estimated cost to replace
the protected water supply if the
permittee will be replacing the water
supply. The additional performance
bond must remain in force until the
repair, compensation, or replacement is
completed. If repair, compensation, or
replacement is completed within 90
days of the occurrence of damage, no
additional bond is required. This time
frame may be extended, but not to
exceed one year, if the permittee
demonstrates that subsidence is not
complete, that not all probable
subsidence-related material damage has
occurred to lands or protected
structures, or that not all reasonable
anticipated changes have occurred
affecting protected water supplies. The
permittee may also use appropriate
terms and conditions for liability
insurance to assure that the financial
responsibility to comply with
subsection (c) is in place.

Illinois’ regulation requirements at 62
TAC 1817.121(c)(3) are substantively
identical to the Federal regulation
requirements at 30 CFR 817.121(c)(5)
with the following exception: There is
no direct Federal counterpart to Illinois’
provision concerning the use of liability
insurance to assure financial
responsibility. However, the preamble
to the Federal regulation at 30 CFR
817.121(c)(5) specifically addresses the
option of using liability insurance that
would be implemented by Illinois’
provision (62 FR 16741-167842, March
31, 1995). In that preamble, we stated
that under 30 CFR 800.14(c), if the
liability insurance policy required
under section 30 CFR 800.60 would
provide coverage sufficient to fund the
reclamation of subsidence damage, that
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insurance may be substituted for
increased bond. Therefore, we find that
Illinois’ proposed regulation at 62 IAC
1817.121(c)(3) is consistent with and no
less effective than the counterpart
Federal regulation at 30 CFR
817.121(c)(5).

IV. Summary and Disposition of
Comments

Public Comments

We requested public comments on the
proposed amendment, but did not
receive any.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i), we
requested comments on the amendment
from various Federal agencies with an
actual or potential interest in the Illinois
program (Administrative Record No. IL—
5045). By letter dated September 2,
1999, the Natural Resources
Conservation Services (NRCS) provided
comments (Administrative Record No.
1L-5047). However, these comments did
not pertain to the Illinois program
revisions concerning subsidence control
and water replacement. Therefore, we
will discuss NRCS’s comments in our
future final rule document for IL-097—
FOR, Part II.

Environmental Protection Agency (EPA)

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written agreement
from the EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Illinois proposed to make
in this amendment pertain to air or
water quality standards. Therefore, we
did not ask the EPA to agree on the
amendment.

Under 30 CFR 732.17(h)(11)@), we
requested comments on the proposed
amendment from the EPA
(Administrative Record No. IL-5045).
The EPA did not respond to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. None of the revisions that
Illinois proposed to make in this
amendment pertain to historic
properties. However, on August 10,
1999, we requested comments from both
the SHPO and ACHP (Administrative
Record No. IL-5045), but neither
responded to our request.

V. Director’s Decision

Based on the above findings, we
approve the revisions made to 62 IAC
1701. Appendix A, 1784.14, 1784.20,
1817.41, and 1817.121 in the
amendment submitted by Illinois on
August 2, 1999. We approve the
regulations that Illinois proposed with
the provision that they be published in
identical form to the regulations
submitted to and reviewed by OSM and
the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 913, which codify decisions
concerning the Illinois program. We are
making this final rule effective
immediately to expedite the State
program amendment process and to
encourage Illinois to bring its program
into conformity with the Federal
standards. SMCRA requires consistency
of State and Federal standards.

VI. Procedural Determinations
Executive Order 12866

The Office of Management and Budget
(OMB) exempts this rule from review
under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on State regulatory programs
and program amendments submitted by
the States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR Parts 730, 731, and 732 have been
met.

National Environmental Policy Act

This rule does not require an
environmental impact statement since
section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that agency decisions
on State regulatory program provisions
do not constitute major Federal actions
within the meaning of section 102(2)(C)

of the National Environmental Policy
Act (42 U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Therefore, this rule will ensure that
existing requirements previously
published by OSM will be implemented
by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
under the Unfunded Mandates Reform
Act (2 U.S.C. 1502 et seq.) that this rule
will not impose a cost of $100 million
or more in any given year on local, state,
or tribal governments or private entities.

List of Subjects in 30 CFR Part 913

Intergovernmental relations, Surface
mining, Underground mining.

Dated: October 29, 1999.
Richard J. Seibel,
Acting Regional Director, Mid-Continent
Regional Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 913 is amended
as set forth below:

PART 913—ILLINOIS

1. The authority citation for Part 913
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 913.15 is amended in the
table by adding a new entry in
chronological order by ‘Date of final
publication” to read as follows:

§913.15 Approval of lllinois regulatory
program amendments.
* * * * *
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Original amendment submis-
sion date

Date of final publication

Citation/description

* *

August 2, 1999 .......cccceeeee

* * *

* *

62 IAC 1701. Appendix A: 1784.14(b)(1), (b)(1)(A) (i) and (i), (b)(1)(B), (e)(3)(D);

1784.20(a), (a)(1) and (2), (b), (b)(1) through (10); 1817.41(j); 1817.121(a)(1)

through (4), (c)(1) through (3).

[FR Doc. 99-31516 Filed 12—-3-99; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[UT-001-0016a; FRL—6482-9]

Approval and Promulgation of Air
Quality Implementation Plans; Utah;
Road Salting and Sanding, Control of
Installations, Revisions to Salting and
Sanding Requirements and Deletion of
Non-Ferrous Smelter Orders,
Incorporation by Reference, and
Nonsubstantive Changes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On February 1, 1995, the
Governor of the State of Utah submitted
State Implementation Plan (SIP)
revisions for the purpose of establishing
new requirements for road sanding and
salting in section 9.A.6.7 (referred to by
the State as section IX.A.6.gin a
renumbering revision that has yet to be
approved by EPA) of the SIP and in
UACR R307-1-3, updating the
incorporation by reference in R307-2-1,
deleting obsolete measures for
nonferrous smelters in R307-1-3, and
nonsubstantive changes to R307-1-1
and R307-1-3. This action is being
taken under section 110 of the Clean Air
Act (Act).

DATES: This rule is effective on February
4, 2000 without further notice, unless
EPA receives adverse comment by
January 5, 2000. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P—
AR, Environmental Protection Agency
(EPA), Region VIII, 999 18th Street,
Suite 500, Denver, Colorado, 80202.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air and Radiation Program,
Environmental Protection Agency,

Region VIII, 999 18th Street, Suite 500,
Denver, Colorado, 80202 and copies of
the Incorporation by Reference material
are available at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
Copies of the state documents relevant
to this action are available for public
inspection at the Utah Department of
Environmental Quality, Division of Air
Quality, 150 North 1950 West, Salt Lake
City, Utah 84114-4820.
FOR FURTHER INFORMATION CONTACT:
Cindy Rosenberg, EPA, Region VIII,
(303) 312-6436.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” are used, we mean
the Environmental Protection Agency
(EPA).
Table of Contents
I. EPA’s Final Action
What Action is EPA Taking in this Direct
Final Rule?
II. Summary of SIP Revision
A. What Revisions Were Made to the SIP?
B. Did Utah Follow the Proper Procedures
for Adopting these Revisions?
III. Background
What Problems Does Today’s Rule
Address?
IV. Administrative Requirements

I. EPA’s Final Action

What Action is EPA Taking in this
Direct Final Rule?

We are approving the Governor’s
submittal of February 1, 1995, that
establishes new requirements for road
salting and sanding in section 9.A.6.7
(referred to by the State as section
IX.A.6.g) of the SIP and in UACR R307—
1-3. Concurrently, the State’s
“Incorporation by Reference” was
changed in UACR R307-2-1. This same
submittal also deletes obsolete rules for
nonferrous smelter orders in UACR
R307-1-3, and makes nonsubstantive
changes to R307-1-1 and R307-1-3.

We are publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the ‘“Proposed Rules”
section of today’s Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision

should adverse comments be filed. This
rule will be effective February 4, 2000
without further notice unless the
Agency receives adverse comments by
January 5, 2000. If we receive adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

II. Summary of SIP Revision

A. What Revisions Were Made to the
SIP?

This revision made changes to the
road salting and sanding requirements
in section 9.A.6.7 (referred to by the
State as section IX.A.6.g) of the SIP and
in UACR R307-1-3. This regulatory
revision achieves the 20% emission
reduction relied upon in the SIP’s
attainment demonstration. The State
revised the SIP and UACR R307-1-3.2.7
to establish the use of salt that is at least
92% sodium chloride as Reasonably
Available Control Technology (RACT)
for road anti-skid treatment. Entities
applying a material other than this are
required to either demonstrate that the
material generates no more emissions
than salt which is at least 92% sodium
chloride, or to sweep the affected
roadways using vacuum street sweeper
technology within three days of the end
of the storm for which the material was
applied. Recordkeeping requirements
were also imposed. Concurrent with this
action, the State’s incorporation by
reference under R307-2—1 was updated
to change the recently amended date of
the SIP from December 18, 1992 to
December 9, 1993.

In addition to the changes to road
salting and sanding, UACR R307-1—
3.10, “Non-Ferrous Smelter Orders,”
was deleted due to its being obsolete
because the nonferrous smelter orders
expired on January 1, 1988.

After the revised rules were adopted,
the State identified a number of
typographical errors in the printed
version of the road salting and sanding
rules in “‘Control of Installations.”” This
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was corrected through a nonsubstantive
change revision (DAR filing #15820) in
R307-1-3.2.7. The State also made a
definition change to the definition for
PM;0 precursor at this time. This was
corrected through a nonsubstantive
change revision (DAR filing #15819) in
UACR R307-1-1. The revisions were
included in the submittal to EPA on
February 1, 1995 as well.

B. Did Utah Follow the Proper
Procedures for Adopting These
Revisions?

The Clean Air Act (Act) requires
States to observe certain procedural
requirements in developing SIP
revisions for submittal to us. Section
110(a)(2) of the Act provides that each
SIP revision be adopted after going
through a reasonable notice and public
hearing process prior to being submitted
by a State.

Copies of the proposed changes were
made available to the public and the
State held public hearings for the
changes to R307-2-1 “Incorporation by
Reference” and SIP section 9.A.6.7,
“Road Salting and Sanding” (DAR filing
#14834) as well as for the changes to
R307-1-3 “Control of Installations” for
the road salting and sanding changes
and the deletion of ‘“Non-Ferrous
Smelter Orders” (DAR filing #14833) on
October 5, 1993, October 6, 1993,
October 7, 1993 and October 13, 1993.
The State made changes in response to
public comments and the rule revisions
to R307-2-1 and SIP section 9.A.6.7
were adopted by the Air Quality Board
on January 3, 1994 and became effective
on January 31, 1994; the revisions to
R307-1-3 were adopted by the Air
Quality Board on November 5, 1993 and
became effective on January 3, 1994.
The nonsubstantive changes which were
made to R307-1-1, “Foreword and
Definitions” and R307-1-3 “Control of
Installations” (DAR filing #15819 and
#15820) were effective on June 1, 1994.
These revisions were formally
submitted by the Governor on February
1, 1995. This submission was found to
be administratively and technically
complete in a letter to the Governor
dated July 27, 1995.

III. Background

What Problems Does Today’s Rule
Address?

On February 1, 1995, the Governor
submitted revisions to the road salting
and sanding provisions in the SIP and
the State rules, along with a deletion of
the Non-Ferrous Smelter Orders, and an
updated incorporation by reference and
other nonsubstantive changes. This
submission was found to be

administratively and technically
complete in a letter to the Governor
dated July 27, 1995.

Road salt and sand are minor
emission sources in Salt Lake and Utah
Counties, with design day impacts
ranging from 0% to 3.2% for salt and
0% to 7.5% for sand and other road
dust. The original SIP (approved in
1994) required all agencies applying
salt, sand or other anti-skid materials to
roadways in the nonattainment areas to
submit a plan to the State documenting
the methods and schedule that would be
used to achieve a 25% reduction in
roadway surface loading of these
materials, which was in turn anticipated
to provide a 20% reduction in ambient
contributions from this source category.

In addition, the State committed to
complete a study to gather more
information on this source category in
order to confirm the expected 20%
reduction. This study was completed in
1992. It demonstrated that road salting
was not a contributor to PMjg in the
nonattainment areas. The roadways
sampled during the study were found to
be cleaner after storm events than prior
to the events, leading the State to the
conclusion that road salting did not
contribute PM1o emissions to the
nonattainment area. As a result of this
finding, the State revised the SIP and
R307-1-3.2.7 to establish evaporative
salt (the type used during the study) as
Reasonably Available Control
Technology for road anti-skid treatment.
Entities applying a material other than
at least 92% sodium chloride salt are
required to either demonstrate that the
material generates no more emissions
than this salt, or to sweep the affected
roadways using vacuum street sweeper
technology within three days of the end
of the storm for which the material was
applied. Recordkeeping requirements
were also imposed.

This regulatory revision achieves the
20% emission reduction relied upon in
the SIP’s attainment demonstration. As
noted above, salt that is at least 92%
sodium chloride (used by the majority
of road maintenance agencies in the
nonattainment areas) was found to have
no impact on PMjo concentrations.
Vacuum sweeper technology has been
found through a number of EPA and
non-EPA studies to reduce PMio
emissions from roadways by
approximately 34%, exceeding the 20%
emission reduction target in the SIP.

In addition to the changes to road
sanding and salting, UACR R307-1—
3.10, “Non-Ferrous Smelter Orders,”
allowing nonferrous smelters to
postpone compliance, was deleted due
to this provision being obsolete.
Pursuant to CAA section 119,

nonferrous smelters could postpone
their compliance with the statutes, but
compliance could not be postponed
beyond January 1, 1988.

After the revised rules were adopted,
the State identified a number of
typographical errors in the printed
version of the rules. The State also made
a minor change to the definition for
PM;0 precursor at this time. These were
corrected through nonsubstantive
change revisions (DAR filing #15820
and #15819). This revision was
submitted to EPA on February 1, 1995
as well.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘“Regulatory Planning
and Review.”

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires EPA
to develop an effective process
permitting elected and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the

requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements

under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to

perform activities conducive to the use
of VCS.

L Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: November 9, 1999.

Jack W. McGraw,
Acting Regional Administrator, Region VIII.

40 CFR part 52, subpart TT of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart TT—Utah

2. Section 52.2320 is amended by
adding paragraph (c)(43) to read as
follows:

§52.2320 Identification of plan.
* * * * *
(C) * % %

(43) On February 1, 1995 the
Governor of Utah submitted revisions to
the Utah SIP to revise the provisions for
road salting and sanding in Section 9,
part A of the SIP and in UACR R307-
1-3, updating the incorporation by
reference in R307-2-1, deleting obsolete
measures for nonferrous smelters in
R307-1-3, and making nonsubstantive
changes to UACR R307-1-1 and R307-
1-3.

(i) Incorporation by reference.

(A) UACR R307-1-3, a portion of
“Control of Installations,” revisions to
road salting and sanding requirements
and deletion of non ferrous smelter
orders, as adopted by Utah Air Quality
Board on November 5, 1993, effective on
January 3, 1994.

(B) UACR R307-2-1, “Incorporation
by Reference,” revised date for
incorporation by reference of the State
Implementation Plan, as adopted by
Utah Air Quality Board on January 31,
1994.

(C) UACR R307-1-1, “Foreword and
Definitions,” nonsubstantive change
made to definition of “PM;q precursor,”
effective on June 1, 1994.

(D) UACR R307-1-3, “Control of
Installations,” nonsubstantive changes
to road salting and sanding, effective on
June 1, 1994.

(ii) Additional Material.

(A) February 22, 1999 letter from
Ursula Trueman, Director, Utah
Division of Air Quality, to Richard
Long, Director, EPA Region VIII Air and
Radiation Program, transmitting
nonsubstantive change correction to
R307-2-1, “Incorporation by

Reference,” that was left out of the
February 1, 1995 SIP submittal.

(B) March 16, 1999 letter from Larry
Svoboda, Unit Leader, EPA Region VIII
Air and Radiation Program, to Ursula
Trueman, Director, Utah Division of Air
Quality, explaining EPA’s interpretation
of nonsubstantive revision to definition
of “PM;o precursor.”

(C) April 28, 1999 letter from Richard
Sprott, Planning Branch Manager, Utah
Division of Air Quality, to Larry
Svoboda, Unit Leader, EPA Region VIII
Air and Radiation Program, providing
explanation for and background to the
“PMio precursor”’ definition.

(D) August 26, 1999 fax from Jan
Miller, Utah Division of Air Quality, to
Cindy Rosenberg, EPA Region VIII Air
and Radiation Program, transmitting
documentation for effective date of the
“PMaio precursor” definition.

[FR Doc. 99-31533 Filed 12—3-99; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SIP NOS. MT-001-0012a; MT-001-0013a;
MT-001-0014a; MT-001-0015a; FRL—6482—
76]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; Emergency Episode Plan,
Columbia Falls, Butte and Missoula
Particulate Matter State
Implementation Plans, Missoula
Carbon Monoxide State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving State Implementation
Plan (SIP) revisions submitted by the
State of Montana. The revisions update
the State of Montana’s Emergency
Episode Plan; Columbia Falls, Butte and
Missoula’s Particulate Matter
(particulate matter with an aerodynamic
diameter less than or equal to a nominal
10 micrometers (PM—-10)) Plans; and the
Missoula carbon monoxide (CO) Plan.
The intended effect of this action is to
make the federally approved SIP
consistent with the State adopted SIP
with respect to the Emergency Episode
Plan, Columbia Falls, Butte and
Missoula’s PM-10 SIPS and Missoula’s
CO SIP. EPA is taking this action under
sections 110 and 179 of the Clean Air
Act (Act). EPA is also updating out-of-
date sections in 40 CFR part 52, subpart
BB—Montana.

DATES: This rule is effective on February
4, 2000 without further notice, unless
EPA receives adverse comment by
January 5, 2000. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P—
AR, Environmental Protection Agency
(EPA), Region VIII, 999 18th Street,
Suite 500, Denver, Colorado, 80202.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air and Radiation Program,
Environmental Protection Agency,
Region VIII, 999 18th Street, Suite 500,
Denver, Colorado and copies of the
Incorporation by Reference material are
available at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
Copies of the State documents relevant
to this action are available for public
inspection at the Montana Department
of Environmental Quality, Air and
Waste Management Bureau, 1520 E. 6th
Avenue, Helena, Montana 59620.

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, EPA, Region VIII, (303)
312—-6437.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” are used we mean
EPA. On July 8, 1997, the Governor of
Montana submitted a formal revision to
its State Implementation Plan (SIP). The
SIP revision consists of minor
modifications to the Butte, Columbia
Falls and Missoula PM-10 control
plans, the Missoula CO control plan,
and an update to the Montana
Emergency Episode Plan.

I. Summary of SIP Revision

A. Columbia Falls PM-10 Control Plan

The July 8, 1997 SIP submittal revised
the State’s SIP narrative page numbering
for the Columbia Falls PM—10 control
plan and Table 15.11.14A, Columbia
Falls 24-hour Demonstration of
Compliance Implementation of
Contingency Measure, and Table
15.11.15B, Columbia Falls 24-hour
Demonstration of Compliance. The
Tables are contained in the SIP
narrative.

The revisions to the above tables
make minor modifications to the
attainment, maintenance and
contingency measures demonstrations.
In a recent review of the Columbia Falls
attainment demonstration the State
believed that the 24-hour attainment
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demonstration contained in the SIP
revisions EPA approved in 1994 and
1996 1 had incorrectly labeled the source
categories. The revised tables correct
this error. With these minor revisions,
Columbia Falls still demonstrates
attainment of the PM-10 NAAQS.

We believe the revisions to the
Columbia Falls PM—10 SIP are minor.
We are approving the revisions to the
Columbia Falls PM—-10 SIP.

B. Butte PM-10 Control Plan

The July 8, 1997 SIP submittal revises
the State’s PM-10 attainment
demonstration for Butte. Specifically,
the SIP revision modifies the following
tables contained in the SIP narrative:
Table 47.10.14.3C, Contingency
Measure Demonstration—24-Hour;
Table 47.10.15A, Control Strategy
Credit; Table 47.10.15.2A, Butte 24-
Hour Demonstration of Compliance and
the SIP narrative in sections 47.10.10.3,
Rhone-Poulenc Basic Chemicals, Co.
(Rhone-Poulenc) Control Efficiency, and
47.10.15.2, 24-Hour Demonstration of
Attainment and Maintenance.

Rhone-Poulenc, a contributor of PM—
10 to the Butte area, requested an
increase in its permitted PM-10
emissions limit. In our review
comments on the draft permit we
indicated that the State would need to
revise the Butte PM-10 SIP and submit
documentation to support the
Department’s conclusion that although
there was an increase in allowable
emissions there would be no change in
the PM-10 attainment and maintenance
demonstrations for Butte.

In the earlier Butte PM-10 SIP
revisions we approved in 1994 and
1995,2 the allowable PM—10 emissions
for Rhone-Poulenc was determined by
multiplying the 1987-88 base year
actual emissions by 1.2 (the allowable
PM-10 emissions were 20% higher than
the actual PM—10 emissions). Rhone-
Poulenc’s actual emissions were
determined to be 117.7 tons of PM—-10/
year and the allowable PM—-10
emissions were limited to 141.2 tons of
PM-10/year.

On August 22, 1996, the Montana
Department of Environmental Quality
issued Air Quality Permit #1636—-06 to

1We initially approved the Columbia Falls PM—
10 control plan on April 14, 1994 (59 FR 17700) and
the Columbia Falls PM—10 contingency measures
and minor revisions to the attainment and
maintenance demonstrations on March 19, 1996 (61
FR 11153).

2We initially approved the Butte PM—10 SIP on
March 11, 1994 (59 FR 11550). On March 22, 1995
(60 FR 15056) we approved the PM-10 contingency
measures for Butte and revisions to the attainment
and maintenance demonstration due to the
inclusion of a new emissions limit in a revised air
quality permit for Montana Resources, Inc.

Rhone-Poulenc. This permit increases
the PM—10 emission limitations on the
#1 and #2 coke dryers and the silo
scrubbers, as well as the total PM—-10
emission limitation for the facility. The
permit indicates:

The department has determined that the
limits for the scrubbers controlling the #1 and
#2 coke dryers, which also control emissions
from the nodule sizing, crushing and
handling activities, were established
incorrectly. The Butte SIP outlines a control
strategy which sets the Rhone-Poulenc’s
allowable emissions at 120% of the actual
levels during the SIP base year of 1987-1988.
The previous calculation of the actual base
year emissions for the scrubbers controlling
the coke dryers/nodule crushing and the
scrubber controlling the silos was based on
a source test performed by Rhone-Poulenc
personnel in 1979. The department has
determined that the use of data from these
stack tests for establishing base-year
emissions was not appropriate * * *.
Because the calculations of base year
emissions used inappropriate data, the limits
established for the #1 and #2 coke dryer
scrubbers and the silo scrubber were set at
abnormally low levels. Rhone-Poulenc has
demonstrated that these three emission limits
are not achievable even after completely
rebuilding the scrubber internals.

This permit alteration will set limits for
these sources based on source testing
performed in 1992. The department feels
that, because of more stringent QA/QC
procedures and documentation of production
levels as well as inlet particulate loadings to
the control device, the testing performed in
1992 is a better source of data to use in

estimating the base year actual emissions
* x %

The new permit’s PM—10 emission
limitation for Rhone-Poulenc is 242
tons/year. The base year actual PM—10
emissions are assumed to be 201.7 tons/
year (242/1.2=201.7).

With the July 8, 1997 SIP revision, the
State has shown that Rhone-Poulenc’s
PM-10 contribution to the attainment
and maintenance demonstration and
contingency measure control does not
change from the SIP revisions EPA
approved in 1994 and 1995 and that the
area still demonstrates attainment and
maintenance of the PM-—10 NAAQS.
Therefore, EPA is approving the 1997
revision to the Butte PM-10 SIP.

C. Missoula PM-10 and CO Control
Plans

The July 8, 1997 SIP submittal revises
the State’s Table of Contents for the
Missoula PM—-10 Control Plan and
updates the CO Control Plan.

With the July 8, 1997 submittal, the
State is updating the Missoula PM—-10
SIP Table of Contents by removing a
reference to section “32.10.15
Maintenance Plan” and in its place
putting a new section, “32.10.15 PM—-10
Commitments.” Previously the Table of

Contents indicated that the Maintenance
Plan was in section 32.10.15 and the
PM-10 Commitments were in section
32.10.16. The July 8, 1997 submittal
does not appear to be making any
revisions to the Missoula PM-10 SIP
narrative that we already approved.

In reviewing previously submitted
and federally approved Missoula PM-10
SIP revisions 3, we found that although
the previous Table of Contents
referenced section “32.10.15
Maintenance Plan,” we could not find
that a corresponding section in the SIP
narrative was ever submitted or
federally approved. In discussions with
staff at the DEQ, however, we learned
that their Missoula PM—10 SIP
documents do contain a section
32.10.15 Maintenance Plan which is
basically a “place holder” for a future
PM-10 maintenance plan required for
redesignating the area to attainment.

With respect to the PM-10
Commitments, our records show that on
November 30, 1992, the Governor of
Montana submitted PM—10
Commitments to be included as part of
the Missoula PM—10 SIP. The
commitments were in the form of a
letter. (It does not appear, however, that
the final SIP narrative was ever
submitted which incorporated the PM—
10 Commitments.) EPA addressed the
PM-10 commitments in its January 18,
1994 action. The State has since
fulfilled these commitments. See EPA’s
December 13, 1994 and August 30, 1995
actions mentioned in footnote 3.

Since the July 8, 1997 submittal
makes the Table of Contents consistent
to what we believe is contained in the
federally approved SIP, we are
approving the revision to the Table of
Contents.

The CO Control Plan revision consists
of an update to the existing SIP
narrative, adopted by the State in 1981
and approved by us on January 16, 1986
(51 FR 2397). With the 1997 revision,
the State is updating the SIP narrative
to reflect changes in emissions and
monitored air quality values, and the
addition of new control strategies since
the original SIP was adopted. The SIP
revision does not include a new
attainment demonstration (none is
required for the area under the 1990
Clean Air Act Amendments), nor does it
include any new control strategies that
we have not already approved.

The original CO SIP relied upon the
Federal Motor Vehicle Control Program
(FMVCP) and reconstruction of the

3We originally approved the Missoula PM-10 SIP
on January 18, 1994 (59 FR 2537) with revisions
approved on December 13, 1994 and August 30,
1995 (59 FR 64133 and 60 FR 45051, respectively).



68036

Federal Register/Vol. 64, No. 233/Monday, December 6, 1999/Rules and Regulations

Brooks/South/Russell intersection to
bring the Missoula area into compliance
with the CO NAAQS. The FMVCP is our
ongoing nationally-implemented
program to control motor vehicle
emissions; the Brooks/South/Russell
intersection reconstruction was
completed in 1985. The revised SIP
narrative discusses additional measures
that have been implemented to control
CO emissions in Missoula, including the
woodburning control program (Rule
1428, Solid Fuel Burning Devices,
approved by us on January 18, 1994 (59
FR 2537) with revisions approved on
December 13, 1994 and August 30, 1995
(59 FR 64133 and 60 FR 45051,
respectively)), the Reserve Street project
to provide an alternative route to Brooks
Avenue (not included in the SIP), and
the oxygenated fuels program (approved
by us on November 8, 1994 (59 FR
55585)).

The State submitted this update to the
Missoula CO SIP narrative with the
intention that it supersede the 1981 SIP
narrative and incorporate the already-
existing CO control strategies for
Missoula into one document. The
requirements of the 1990 Clean Air Act
Amendments for CO that apply to
Missoula have already been satisfied by
the State in other submittals, and this
document does not revise any of those
SIP elements. We are approving this
revision to the Missoula CO SIP.

D. Emergency Episode Plan

The July 8, 1997 SIP submittal revises
the State’s Emergency Episode Plan. The
submittal, for the most part, revises the
priority classification of several of the
Air Quality Control Regions (AQCR)
based on more current ambient data.
The submittal also revises the
discussion of the episode surveillance
system and data acquisition for Priority
I and II Regions. Specifically, the prior
Emergency Episode Plan identified the
specific ambient monitors to be used to
identify emergency episodes and the
frequency at which these monitors
should be operated during different
types of emergency episodes. The
recently submitted Emergency Episode
Plan indicates that the episode
surveillance system will consist of all
the air monitoring equipment
determined annually in the network
review. Additionally the Emergency
Episode Plan indicates that during an
emergency episode, PM-10, sulfur
dioxide and CO concentrations will be
determined by continuous monitors.

We last approved revisions to the
State’s Emergency Episode Plan on
January 20, 1994 (59 FR 2988). In
reviewing the current revisions to the
Emergency Episode Plan we had several

concerns. On September 7, 1999, we
sent a letter to Mark Simonich, Director,
Department of Environmental Quality
(DEQ), identifying the following
concerns and requesting that the State
address these concerns in its next
revision to the Plan:

* We believe that AQCR 140
(Billings) should be a Priority II area for
sulfur dioxide. Ambient data from 1993,
1994, 1995 and 1996 place the Billings/
Laurel area in Priority II.

* We believe that AQCR 142 (Helena)
should be a Priority II area for
particulate matter due to PM—-10
concentrations measured in 1998.

» Based on State’s draft revisions to
its Open Burning rules it appears that
the National Weather Service (NWS) no
longer provides certain weather
forecasting information (e.g.,
ventilation). If the NWS no longer
provides the information mentioned in
the Emergency Episode Plan then the
plan should be revised to indicate who
is providing this information.

* In a letter dated December 4, 1996,
we suggested that the Department
change the sulfur dioxide significant
harm level from 2620 pg/m3 to 2.620
pg/m3 as this was the value shown in
40 CFR 51.151. The State made the
requested change with the July 1997
submittal of the Emergency Episode
Plan. We now believe the CFR is
incorrect and the value should remain
2620 pg/ma3.

On October 22, 1999, Mark Simonich,
Director, Department of Environmental
Quality agreed to address our concerns
with the next revision to the Emergency
Episode Plan. Mr. Simonich indicated
that priority classifications will be
updated based upon the most recent
three years of monitoring data (1997—
1999). Based on the State’s agreement to
revise the Plan, we are approving the
1997 submittal of the State’s Emergency
Episode Plan. In this notice we are
updating 40 CFR 52.1371 to indicate the
current emergency episode priority
classifications for the AQCRs.

E. Updates to 40 CFR Part 52, Subpart
BB—Montana

At this time we are also updating 40
CFR part 52, subpart BB—Montana. We
recently reviewed this subpart and
found some of the sections to be out of
date or found errors made when
regulatory text was added to this
subpart. The items below identify the
changes we are making.

1. On November 3, 1995 (60 FR
55792) we approved revisions to
Montana’s prevention of significant
deterioration (PSD) regulations. We
inadvertently codified these revision
into 40 CFR 52.1320(c)(42) in lieu of 40

CFR 52.1370(c)(42). We are removing
these revisions from 40 CFR
52.1320(c)(42) and adding them to 40
CFR 52.1370(c)(42).

2. Prior Clean Air Act (Act)
requirements were superceded
following the 1990 amendments to the
Act. Pursuant to the 1990 amended Act,
on March 30, 1994 the Governor of
Montana submitted a primary sulfur
dioxide (SO2) SIP for the East Helena
area. We approved the primary SO2 SIP
on January 27, 1995 (60 FR 5313). See
also 40 CFR 52.1370(c)(37). Since EPA
has approved the primary SO2 SIP for
the East Helena area, 40 CFR 52.1373
Control Strategy: Sulfur oxides is no
longer applicable. Since 40 CFR 52.1373
is no longer applicable we are replacing
40 CFR 52.1373 with another entry. The
1990 amended Act also modified the
attainment dates for the SO2 NAAQS.4
As aresult, 40 CFR 52.1375 is not no
longer applicable. We are removing 40
CFR 52.1375 from 40 CFR part 52,
subpart BB—Montana.

3. On December 21, 1992 (57 FR
60485) we disapproved portions of the
State’s open burning regulations. Later
the State submitted revisions to the
open burning regulations which we
approved on October 23, 1996 (61 FR
54946). At that time we should have
removed 40 CFR 52.1384(b). Since 40
CFR 52.1384(b) is no longer applicable
we are removing it from 40 CFR part 52,
subpart BB—Montana.

4. On March 4, 1980 (45 FR 14036)
and September 23, 1980 (45 FR 62982)
we conditionally approved the State’s
source surveillance requirements. The
State later submitted revisions which
we approved on January 16, 1986 (51 FR
2397). At that time we should have
removed 40 CFR 52.1385. Since 40 CFR
52.1385 is no longer applicable we are
removing it from 40 CFR part 52,
subpart BB—Montana.

II. Final Action

We are approving the minor revisions
to the Columbia Falls, Butte and
Missoula PM-10 SIPS, Missoula CO SIP
and the Montana Emergency Episode
Plan submitted on July 8, 1997. We are
also updating 40 CFR part 52, subpart
BB as identified above. A separate
Technical Support Document (TSD) has
not been prepared for this notice.

We are publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the “Proposed
Rules” section of today’s Federal
Register publication, we are publishing

4See our General Preamble published on April
16, 1992 at 57 FR 13546.
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a separate document that will serve as
the proposal to approve the SIP revision
if adverse comments be filed. This rule
will be effective February 4, 2000
without further notice unless the
Agency receives adverse comments by
January 5, 2000. If we receive adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

III. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled “Regulatory Planning
and Review.”

B. Executive Order 13132

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires EPA
to develop an effective process
permitting elected and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the

requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255—66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
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under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to

perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: November 22, 1999.

William P. Yellowtail,

Regional Administrator, Region VIII.

40 CFR part 52, subparts AA and BB
of chapter I, title 40 are amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri
§52.1320 [Removed and reserved]

2. Section 52.1320(c)(42) is removed
and reserved.

Subpart BB—Montana

3. Section 52.1370 is amended by
adding paragraph (c)(42) to read as
follows:

§52.1370 Identification of plan.
* * * * *
(C) * *x %

(42) On May 22, 1995, the Governor
of Montana submitted revisions to the
prevention of significant deterioration
regulations in the Administrative Rules
of Montana to incorporate changes in
the Federal PSD permitting regulations
for PM-10 increments.

(i) Incorporation by reference

(A) Revisions to the Administrative
Rules of Montana (ARM), rules
16.8.945(3)(c), 16.8.945(21)(d),
16.8.945(24)(d), 16.8.947(1),
16.8.953(7)(a), and 16.8.960(4), effective
10/28/94.

4. Section 52.1371 is revised to read
as follows:

§52.1371 Classification of regions.

The Montana Emergency Episode
Plan was revised with a July 8, 1997
submittal by the Governor. The July 8,
1997 Emergency Episode Plan classifies
the Air Quality Control Regions (AQCR)
as follows:

Pollutant
Air quality control regions (AQCR) Parti .

articulate . Nitrogen Carbon

matter Sulfur oxide dioxide monoxide Ozone
Billings Intrastate AQCR 140 ........cccovveiieeeriiie e e siiee e 1] 1] 1 1l 1
Great Falls Intrastate AQCR 141 .....cccccceeevviivieieeeeeeiiiiiennn. 11l 1] 11l 1] 1]
Helena Intrastate AQCR 142 ......... 1 1l 1 1 1
Miles City Intrastate AQCR 143 .... 11l 1] 1] 1 1
Missoula Intrastate AQCR 144 ........ccoevviviiiieieeeeieiiiiieeeeeenn 1l 1] 11l 1] 11}

5. Section 52.1373 is revised to read §52.1374 Control strategy: Particulate §52.1384 [Removed and reserved]

as follows:

§52.1373 Control strategy: Carbon
monoxide.

On July 8, 1997, the Governor of
Montana submitted revisions to the SIP
narrative for the Missoula carbon
monoxide control plan.

6. Section 52.1374 is added to read as
follows:

matter.

On July 8, 1997, the Governor of
Montana submitted minor revisions to
the Columbia Falls, Butte and Missoula

PM-10 SIPS.
§52.1375 [Removed and reserved]

7. Section 52.1375 is removed and
reserved.

8. Section 52.1384(b) is removed and
reserved.

§52.1385 [Removed and reserved]

9. Section 52.1385 is removed and
reserved.

[FR Doc. 99-31536 Filed 12—3-99; 8:45 am|]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL-6503—7]
Protection of Stratospheric Ozone

AGENCY: Environmental Protection
Agency.
ACTION: Notice of acceptability.

SUMMARY: This document expands the
list of acceptable substitutes for ozone-
depleting substances (ODS) under the
U.S. Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program.

EFFECTIVE DATE: December 6, 1999.

ADDRESSES: Information relevant to this
document is contained in Air Docket A—
91—42, Central Docket Section, South
Conference Room 4, U.S. Environmental
Protection Agency, 401 M Street, S W.,
Washington, D.C. 20460, telephone:
(202) 260-7548. The docket may be
inspected between 8:00 a.m. and 5:30
p-m. weekdays. As provided in 40 CFR
part 2, a reasonable fee may be charged
for photocopying.
FOR FURTHER INFORMATION CONTACT:
Kelly Davis at (202) 564—2303 or fax
(202) 565-2096, davis.kelly@epa.gov,
U.S. Environmental Protection Agency,
Stratospheric Protection Division, Mail
Code 6205], Washington, D.C. 20460.
Overnight or courier deliveries should
be sent to the office location at 501 3rd
Street, NW, Washington, DC, 20001. The
Stratospheric Protection Hotline at (800)
296-1996. EPA’s Ozone Depletion
World Wide Web site at “http://
www.epa.gov/ozone/title6/snap/”.
SUPPLEMENTARY INFORMATION:
I. Section 612 Program

A. Statutory Requirements

B. Regulatory History
II. Listing of Acceptable Substitutes

A. Refrigeration and Air Conditioning

B. Foam Blowing

C. Solvents Cleaning

D. Aerosols
III. Additional Information

Appendix A—Summary of Acceptable
Decisions

I. Section 612 Program
A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. EPA refers to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

* Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class

I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

 Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

* Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, EPA must publish the revised
lists within an additional 6 months.

* 90-day Notification—Section 612(e)
requires EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

* QOutreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

» Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
rulemaking (FRM) (59 FR 13044) which
described the process for administering
the SNAP program and issued EPA’s
first acceptability lists for substitutes in
the major industrial use sectors. These
sectors include: refrigeration and air
conditioning; foam blowing; solvents
cleaning; fire suppression and explosion
protection; sterilants; aerosols;

adhesives, coatings and inks; and
tobacco expansion. These sectors
compose the principal industrial sectors
that historically consumed the largest
volumes of ozone-depleting compounds.

As described in the original rule for
the SNAP program (59 FR 13044; March
18, 1994), EPA does not believe that
rulemaking procedures are required to
list alternatives as acceptable with no
limitations. Such listings do not impose
any sanction, nor do they remove any
prior license to use a substance.
Consequently, by this notice EPA is
adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

EPA does, however, believe that
Notice-and-Comment rulemaking is
required to place any substance on the
list of prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from either the list
of prohibited or acceptable substitutes.
Updates to these lists are published as
separate notices of rulemaking in the
Federal Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, that could
replace a class I or class II substance.
Anyone who produces a substitute must
provide the Agency with health and
safety studies on the substitute at least
90 days before introducing it into
interstate commerce for significant new
use as an alternative. This requirement
applies to substitute manufacturers, but
may include importers, formulators or
end-users, when they are responsible for
introducing a substitute into commerce.

EPA pub%ished Notices listing
acceptable alternatives on August 26,
1994 (59 FR 44240), January 13, 1995
(60 FR 3318), July 28, 1995 (60 FR
38729), February 8, 1996 (61 FR 4736),
September 5, 1996 (61 FR 47012), March
10, 1997 (62 FR 10700), June 3, 1997 (62
FR 30275), February 24, 1998 (63 FR
9151), May 22, 1998 (63 FR 28251), and
June 8, 1999 (64 FR 30410), and
published Final Rulemakings restricting
or prohibiting the use of certain
substitutes on March 18, 1994 (59 FR
13044), June 13, 1995 (60 FR 31092),
May 22, 1996 (61 FR 25585), October 16,
1996 (61 FR 54029), January 26, 1999
(64 FR 3861 and 3865), March 3, 1999
(64 FR 10374), April 28, 1999 (64 FR
22981), and June 8,1999 (64 FR 30410).

IL. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes for class I and class II
substances in the refrigeration and air
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conditioning, foam blowing, solvents
cleaning, and aerosols sectors. For
copies of the full list of SNAP decisions
in all industrial sectors, contact the EPA
Stratospheric Protection Hotline at (800)
296-1996.

Parts A-D below present a detailed
discussion of the substitute listing. The
table summarizing today’s listing
decisions is in Appendix A. The
comments contained in Appendix A
provide additional information, but are
not legally binding under section 612 of
the Clean Air Act. Thus, adherence to
recommendations in the comments is
not mandatory for use of a substitute. In
addition, the comments should not be
considered comprehensive with respect
to other legal obligations pertaining to
the use of the substitute. However, EPA
strongly encourages users of acceptable
substitutes to apply all comments to
their use of these substitutes. In many
instances, the comments simply refer to
standardized operating practices that
have already been identified in existing
industry and/or building-code
standards. Thus, many of the comments,
if adopted, would not require significant
changes in existing operating practices
for the affected industry.

A. Refrigeration and Air Conditioning

1. Acceptable Substitutes

Under section 612 of the Clean Air
Act, EPA is authorized to review
substitutes for class I (CFC) and class II
(HCFC) chemicals. The decisions set
forth in this section expand the
acceptable listing for refrigerants.

In listing these refrigerants as
acceptable, EPA anticipates that these
refrigerants will be used in such a
manner so that any recommendations
specified in the manufacturers’ Material
Safety Data Sheets (MSDSs) are
followed. EPA also anticipates that
manufacturers, installers, servicers,
building owners and other parties
responsible for construction and
maintenance of refrigeration and air-
conditioning systems will follow all
applicable standard industry practices
and technical standards established by
voluntary consensus standards
organizations such as the American
National Standards Institute (ANSI).
The Agency also expects that
refrigerating systems will conform to all
relevant provisions of the American
Society of Heating, Refrigerating and
Air-Conditioning Engineers (ASHRAE)
standards, including Standard 15, Safety
Code for Mechanical Refrigeration,
which provides guidelines for the safety
of persons and property on or near
premises where refrigeration facilities
are located. Finally, the Agency

anticipates that any exposures by
installers or servicers to refrigerants will
conform to all applicable standards set
by the U.S. Occupational Safety and
Health Administration (OSHA) and will
not exceed any acceptable exposure
limits set by any voluntary consensus
standards organization, including the
American Conference of Governmental
Industrial Hygienists’ (ACGIH)
threshold limit values (TLVs) or the
American Industrial Hygiene
Association’s (ATHA) workplace
environmental exposure limits (WEELSs).

(a) THR—02. The chemical blend
submitted to EPA with the unregistered
trade name THR-02 is acceptable as a
substitute for CFC-12 in the following
end-uses:

¢ Industrial process refrigeration and
air-conditioning.

* Cold storage warehouses.

 Refrigerated transport.

« retail food refrigeration.
Ice machines.
Vending machines.
Water coolers.
Centrifugal chillers.
Reciprocating chillers.
Household refrigerators and
freezers.

Tsinghua University of Beijing and the
Beijing Inoue Qinghua Refrigeration
Technology Company LTD, the joint
submitters of THR-02, claim that its
composition is confidential business
information. Fractionation and
flammability testing have determined
that although two constituents of the
blend are flammable, THR-02 as
blended is not, and further testing has
shown that it does not become
flammable after leakage. The blend does
not contain any significant ozone
depleters. THR-02 contains a
constituent with a low global warming
potential (GWP). The potential of this
constituent for contributing to global
warming will be mitigated in each end-
use through the implementation of the
venting prohibition under section
608(c)(2) of the Clean Air Act.

(b) THR-03. The chemical blend
submitted to EPA with the unregistered
trade name THR-03 is acceptable as a
substitute for HCFC-22 in the following
end-uses:

¢ Industrial process refrigeration and
air-conditioning.

» Cold storage warehouses.

* Refrigerated transport.

* Retail food refrigeration.

+ Ice machines.

* Centrifugal chillers.

* Reciprocating chillers.

* Ice skating rinks.

* Household refrigerators and
freezers.

* Residential window unit air-
conditioning.

Tsinghua University of Beijing and the
Beijing Inoue Qinghua Refrigeration
Technology Company LTD, the joint
submitters of THR-03, claim that its
composition is confidential business
information. Fractionation and
flammability testing have determined
that although one constituent of the
blend is flammable, THR—-03 as blended
is not, and further testing has shown
that it does not become flammable after
leakage. The blend has virtually no
ozone depleting potential. THR-03
contains two constituents with
moderate global warming potentials
(GWP). The potential of these
constituents for contributing to global
warming will be mitigated in each end-
use through the implementation of the
venting prohibition under section
608(c)(2) of the Clean Air Act.

(c) ISCEON 59. The chemical blend
submitted to EPA with the unregistered
trade name ISCEON 59 is acceptable as
a substitute for R-22 in the following
end-uses:

* Household and light commercial
air-conditioning.

» Commercial comfort air-
conditioning.

* Industrial process refrigeration and
air-conditioning.

* Cold storage warehouses.
Refrigerated transport.

Retail food refrigeration.
Ice machines.

Vending machines.
Water coolers.
Centrifugal chillers.

» Reciprocating chillers.

* Household and other refrigerated
appliances.

* Ice skating rinks.

» Non-mechanical heat transfer.
ISCEON 59 contains HFC-125, HFC—
134a, and a small amount of n-butane.
HFC—-125 and HFC-134a exhibit a fairly
high global warming potential (3,400
and 1,900, respectively, over a 100 year
integrated time horizon) compared to
HCFC-22 (1,750 over a 100 year
integrated time horizon). However, the
potential of these constituents for
contributing to global warming will be
mitigated in each end-use through the
implementation of the venting
prohibition under section 608(c)(2) of
the Clean Air Act. ISCEON 59 does not
contain ozone-depleting substances and
is low in toxicity. Although n-butane is
flammable, the blend is not. Leak testing
has demonstrated that its composition
should never become flammable under
the expected conditions in the listed
end-uses.

(d) Ikon® B. Ikon" B, a blend of
trifluoroiodomethane (CFsl), HFC-134a
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and HFC-152a, is acceptable as a
substitute for CFC-12 in the following
end-uses:

» Industrial process refrigeration and
air-conditioning.

* Cold storage warehouses.

 Refrigerated transport.

* Retail food refrigeration.

Ice machines.
Vending machines.
Water coolers.
Centrifugal chillers.

» Reciprocating chillers.

* Residential dehumidifiers.

Fractionation and flammability testing
have determined that although HFC-
152a is flammable, Ikon" B as blended
is not, and further testing has shown
that it does not become flammable after
leakage. Ikon™ B has virtually no ozone
depleting potential. It contains two
constituents with moderate global
warming potentials (GWP). The
potential of these constituents for
contributing to global warming will be
mitigated in each end-use through the
implementation of the venting
prohibition under section 608(c)(2) of
the Clean Air Act.

(e) Cryo-Mechanical™ Cryogenic
Transport Refrigeration System. The
cryo-mechanical® cryogenic transport
system that uses recaptured and
recycled liquid carbon dioxide or liquid
nitrogen is acceptable as a substitute for
R-502 or CFC-12 in the transport
refrigeration end-use. The cryo-
mechanical” cryogenic transport system
replaces the conventional engine and
compressor in a transport refrigeration
system by using the energy from
evaporating and expanding liquid CO>
or Na. The CO» or N expands through
the system coils and powers a vapor
motor, which then powers an evaporator
blower and an alternator. The
evaporator blower forces cargo space air
through the system coils where it is
cooled down and subsequently
propelled back into the cargo space. The
CO2/Nz vapors are released into the
atmosphere without ever entering the
cargo space. Since the system does not
require the use of the conventional
diesel engine, emissions of combustion
products such as NOx, SOz, and CO5 are
avoided.

(f) HFE-7200. Hydrofluroether (HFE-
7200} (C4F90C2H5;
ethoxynonafluorobutane, iso and
normal) is an acceptable substitute for
CFC-113 in non-mechanical heat
transfer. HFE-7200 does not delete the
ozone layer since it does not contain
chlorine or bromine. It has a 0.9 year
atmospheric lifetime and a GWP of 100
over a 100-year time horizon. The GWP
and lifetime for this HFE are lower than
the GWP and lifetime for CFC-113.

e o o o

B. Foam Blowing

1. Acceptable Substitutes

(a) HFC-245fa. HFC-245fa is
acceptable as a substitute for CFC-11
and HCFC-141b in all foam end-uses.
HFC-245fa contains no chlorine or
bromine; therefore, it has zero ODP. Its
100-year GWP is 1022. HFC-245fa is
non-flammable. EPA anticipates that
HFC-245fa will be used in such a
manner so that any recommendations
specified in the manufacturers’ Material
Safety Data Sheets (MSDSs) are
followed. The Agency also expects that
any exposures will not exceed any
acceptable exposure limits set by any
voluntary consensus standards
organization, including the American
Conference of Governmental Industrial
Hygienists’ (ACGIH) threshold limit
values (TLVs) or the American
Industrial Hygiene Association’s (AIHA)
workplace environmental exposure
limits (WEELSs).

(b) Exxsol Blowing Agents. Exxsol
Blowing Agents are acceptable
substitutes for HCFC-141b in all foam
end-uses. C3—-C6 saturated light
hydrocarbons are already acceptable
substitutes for CFC-11 and HCFC-141b
in several foam end-uses. Exxsol
blowing agents are hydrocarbon
(pentane) blends that have no ozone
depletion potential, low global warming
potentials, and are low in toxicity.
However, these agents are flammable
and should be handled with proper
precautions.

The flammability of hydrocarbon
blowing agents, including Exxsol, are of
particular concern in spray foam
applications where a controlled factory
environment is not possible. The
manufacturer and supplier of Exxsol
blowing agents, Exxon, has performed
several studies showing that under
normal circumstances flammable
concentrations do not occur in spray
foam applications (Docket A—91-42,
Category IX-B, Background Documents
for Notice 11). However, without
adequate ventilation, several situations
could lead to explosion or fire.
Examples include, but are not limited
to, equipment wells on roofs, roofs
enclosed by high parapet walls, and
interior applications (especially where a
basement or other confined space is
beneath the spray area). Therefore, it is
critical that application in enclosed
areas be accompanied by adequate
forced ventilation, flammable vapor
monitoring and the elimination of all
possible ignition sources.

The potential for explosion or fire
highlights the need for safety training.
Exxon will sell Exxsol blowing agents
only to systems manufacturers who

have contractually guaranteed to
provide training on safe storage,
handling and application to their
customers, contractors, and applicators.
Draft training materials have been
provided to EPA and are available
through the Air Docket (Docket A—91—
42, Category IX-B, Background
Documents for Notice 11). Exxon has
also offered to work with trade groups
to develop additional training. While
training can not provide an absolute
guarantee of safety, EPA believes that a
comprehensive training program, if
implemented properly, can adequately
control risks associated with use of
potentially flammable pentane-blown
spray foam systems.

Because manufacturers of other
hydrocarbon blowing agents have not
ensured adequate training, today’s
listing does not extend to hydrocarbons
as a class. If other manufacturers are
interested in Exxon’s approach, they
should contact EPA.

C. Solvents Cleaning

1. Acceptable Substitutes

(a) HFE-7200. Hydrofluoroether
(HFE—7200}.’ (C4F90C2H5;
ethoxynonafluorobutane, iso and
normal) is an acceptable substitute for
CFC-113 and methyl chloroform (MCF)
in all solvents cleaning end-uses. This
chemical does not deplete the ozone
layer since it does not contain chlorine
or bromine. It has a 0.9 year
atmospheric lifetime and a GWP of 100
over a 100-year time horizon. EPA
anticipates that HFE-7200 will be used
in such a manner so that any
recommendations specified in the
manufacturers’ Material Safety Data
Sheets (MSDSs) are followed. The
Agency also expects that any exposures
will not exceed any acceptable exposure
limits set by any voluntary consensus
standards organization, including the
American Conference of Governmental
Industrial Hygienists’ (ACGIH)
threshold limit values (TLVs) or the
American Industrial Hygiene
Association’s (AIHA) workplace
environmental exposure limits (WEELSs).

D. Aerosols

1. Acceptable Substitutes

(a) HFE-7200. Hydrofluoroether
(HFE-7200): (C4F 9OCoHs;
ethoxynonafluorobutane, iso and
normal) is an acceptable substitute for
CFC-113 and methyl chloroform (MCF)
as a solvent in aerosol products. This
chemical does not deplete the ozone
layer since it does not contain chlorine
or bromine. It has a 0.9 year
atmospheric lifetime and a GWP of 100
over a 100-year time horizon. EPA
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anticipates that HFE-7200 will be used
in such a manner so that any
recommendations specified in the
manufacturers’ Material Safety Data
Sheets (MSDSs) are followed. The
Agency also expects that any exposures
will not exceed any acceptable exposure
limits set by any voluntary consensus
standards organization, including the
American Conference of Governmental
Industrial Hygienists’ (ACGIH)
threshold limit values (TLVs) or the
American Industrial Hygiene
Association’s (AIHA) workplace
environmental exposure limits (WEELSs).

III. Additional Information

Contact the Stratospheric Protection
Hotline at (800) 296—1996, Monday—
Friday, between the hours of 10:00 a.m.
and 4:00 p.m. (EST). For more
information on the Agency’s process for
administering the SNAP program or
criteria for evaluation of substitutes,
refer to the SNAP final rulemaking
published in the Federal Register on
March 18, 1994 (59 FR 13044). Notices
and rulemakings under the SNAP
program, as well as all EPA publications
on protection of stratospheric ozone, are
available from EPA’s Ozone Depletion

World Wide Web site at “http://
www.epa.gov/ozone/title6/snap/” and
from the Stratospheric Protection
Hotline whose number is listed above.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: November 24, 1999
Paul Stolpman,

Director, Office of Atmospheric Programs,
Office of Air and Radiation.

APPENDIX A: SUMMARY OF ACCEPTABLE DECISIONS

End-use

Substitute Decision

Comments

REFRIGERATION and AIR CONDITIONING SECTOR

The following CFC-12 end-uses:
 Industrial process refrigeration and air-con-
ditioning

Cold storage warehouses
Refrigerated transport

Retail food refrigeration

Ice machines

Vending machines

Water coolers

Centrifugal chillers

Reciprocating chillers

Household refrigerators and freezers

The following HCFC-22 end-uses:

« Industrial process refrigeration and air-con-
ditioning

Cold storage warehouses

Rrefrigerated transport

Retail food refrigeration

Ice machines

Centrifugal chillers

Reciprocating chillers

Ice skating rinks

Household refrigerators and freezers
Window-unit residential air conditioners

e o o o o o o o o

The following HCFC-22 end-uses:

¢ Household and light commercial air-condi-
tioning

« Commercial comfort air-conditioning

« Industrial process refrigeration and air-con-

ditioning

Cold storage warehouses

Refrigerated transport

Retail food refrigeration

Ice machines

Vending machines

Water coolers

Centrifugal chillers

Reciprocating chillers

Household and other refrigerated appliances

Ice skating rinks

Non-mechanical heat transfer

THR-02 ..coeeriieeeee. Acceptable .................
THR-03 ..o Acceptable .................
ISCEON 59 ................ Acceptable .................

EPA expects that manufacturers, installers
and servicers of refrigeration and air-condi-
tioning systems will follow all applicable in-
dustry practices and technical standards, in-
cluding but not limited to standards issued
by the American Society of Heating, Refrig-
eration and Air-conditioning Engineers
(ASHRAE), and that exposures will be kept
within all applicable American Industrial Hy-
giene Association (AIHA) and American
Conference of Governmental Industrial Hy-
gienists (ACGIH) occupational exposure lim-
its.

EPA expects that manufacturers, installers
and servicers of refrigeration and air-condi-
tioning systems will follow all applicable in-
dustry practices and technical standards, in-
cluding but not limited to standards issued
by the American Society of Heating, Refrig-
eration and Air-conditioning Engineers
(ASHRAE), and that exposures will be kept
within all applicable American Industrial Hy-
giene Association (AIHA) and American
Conference of Governmental Industrial Hy-
gienists (ACGIH) occupational exposure lim-
its.

EPA expects that manufacturers, installers
and servicers of refrigeration and air-condi-
tioning systems will follow all applicable in-
dustry practices and technical standards, in-
cluding but not limited to standards issued
by the American Society of Heating, Refrig-
eration and Air-conditioning Engineers
(ASHRAE), and that exposures will be kept
within all applicable American Industrial Hy-
giene Association (AIHA) and American
Conference of Governmental Industrial Hy-
gienists (ACGIH) occupational exposure lim-
its.
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End-use Substitute Decision Comments
The following CFC-12 end-uses: IkonD B ..o Acceptable ................. EPA expects that manufacturers, installers
« Industrial process refrigeration and air-con- and servicers of refrigeration and air-condi-
ditioning tioning systems will follow all applicable in-
« Cold storage warehouses dustry practices and technical standards, in-
» Refrigerated transport cluding but not limited to standards issued
« Retail food refrigeration by the American Society of Heating, Refrig-
* Ice machines eration and Air-conditioning Engineers
* Vending machines (ASHRAE), and that exposures will be kept
* Water coolers within all applicable American Industrial Hy-
« Centrifugal chillers giene Association (AIHA) and American
* Reciprocating chillers Conference of Governmental Industrial Hy-
* Residential dehumidifiers gienists (ACGIH) occupational exposure lim-
its.
The following R-502 or CFC-12 end-uses: Cryo-Mechanical” Acceptable ................. The Cryogenic transport system may use
» Refrigerated transport Cryogenic Trans- liquified nitrogen (Nz) or carbon dioxide
port Refrigeration (CO2). EPA expects that suppliers of CO»
System. will not generate new CO, for this system,
but instead, use the CO, that is commonly
recovered, purified, and liquified from that
otherwise released from existing industrial
processes.
The following CFC-113 end-uses: HFE-7200 .......cccce.e. Acceptable ................. EPA expects that manufacturers, installers
* Non-mechanical heat transfer and servicers of refrigeration and air-condi-
tioning systems will follow all applicable in-
dustry practices and technical standards.
FOAM BLOWING SECTOR
The following CFC-11 and HCFC-141b end- | HFC-245fa ................ Acceptable ................. EPA’'s Office of Pollution Prevention and
uses: Toxics has reviewed the toxicity profile for
 All foam end-uses HFC-245fa, and referred it to a WEEL com-
mittee for a final exposure limit.
The following HCFC—-141b end-uses: Exxsol Blowing Acceptable ................. EPA expects that Exxon will work with its cus-

¢ All foam end-uses

Agents.

tomers to ensure that they are aware of po-
tential risks associated with Exxsol and that
systems manufacturers provide adequate
training on safe storage, handling and appli-
cation to customers, contractors, and appli-
cators. EPA also expects that Exxon will
work with trade groups and continue to de-
velop training materials as more information
becomes available on the risks of hydro-
carbons in spray foam applications.

SOLVENTS CLEANING SECTOR

The following CFC-113 and methyl chloroform
end-uses:
¢ All solvents cleaning end-uses

HFE-7200

Acceptable

The Agency expects that any exposures will
not exceed any acceptable exposure limits
set by any voluntary consensus standards
organization, including the American Con-
ference of Governmental Industrial Hygien-
ists’ (ACGIH) threshold limit values (TLVSs)
or the American Industrial Hygiene Associa-
tion’s (AIHA) workplace environmental ex-
posure limits (WEELS).

AEROSOL SECTOR

The following CFC-113 and methyl chloroform
end-uses:
* As a solvent in aerosol products

HFE-7200

Acceptable

The Agency expects that any exposures will
not exceed any acceptable exposure limits
set by any voluntary consensus standards
organization, including the American Con-
ference of Governmental Industrial Hygien-
ists’ (ACGIH) threshold limit values (TLVSs)
or the American Industrial Hygiene Associa-
tion’s (AIHA) workplace environmental ex-
posure limits (WEELS).

[FR Doc. 99-31544 Filed 12-3-99; 8:45 am]

BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300940; FRL—6386-6]
RIN 2070-AB78

N-Acyl sarcosines and Sodium N-acyl
sarcosinates; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
exemptions from the requirement of a
tolerance for residues of the inert
ingredients N-acyl sarcosines and
sodium N-acyl sarcosinates N-oleoyl
sarcosine (CAS Reg. No. 110-25-8); N-
stearoyl sarcosine (CAS Reg. No. 142—
48-3); N-lauroyl sarcosine (CAS Reg.
No. 97-78-9); N-myristoyl sarcosine
(CAS Reg. No. 52558-73-3); N-cocoyl
sarcosine mixture (CAS Reg. No. 68411—
97-2); and sodium N-acyl sarcosinates
N-methyl-N-(1-o0x0-9-
octodecenyl)glycine (CAS Reg. No.
3624-77-9); N-methyl-N-(1-
oxooctadecyl) glycine (CAS Reg. No.
5136—55-0); N-methyl-N-(1-oxododecyl)
glycine (CAS Reg. No. 137-16-6); N-
methyl-N-(1-oxotetradecyl glycine (CAS
Reg. No. 30364-51-3); and N-cocoyl
sarcosine sodium salt mixture (CAS Reg.
No. 61791-59—-1) when used (as
surfactant) in pesticide formulations
containing glyphosate. EPA has
established this regulation on its own
initiative.

DATES: This regulation is effective
December 6, 1999. Objections and
requests for hearings, identified by
docket control number OPP-300940,
must be received by EPA on or before
February 4, 2000.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VIIL of the
“SUPPLEMENTARY INFORMATION.”
To ensure proper receipt by EPA, your
objections and hearing requests must
identify docket control number OPP—
300940 in the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone number: (703)
308-8377; and e-mail address:
acierto.amelia@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- NAICS Examples of poten-
egories codes tially affected entities
Industry | 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under “FOR FURTHER
INFORMATION CONTACT.”

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations” and then look
up the entry for this document under
the “Federal Register--Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-300940. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of

the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background

In the Federal Register of July 7, 1999
(64 FR 36640) (FRL-6088—4), EPA
issued a proposal pursuant to section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
as amended by the Food Quality
Protection Act (FQPA) (Public Law 104—
170) to amend 40 CFR part 180 by
establishing exemptions from the
requirement of a tolerance for residues
of N-acyl sarcosines and sodium N-acyl
sarcosinates when used as inert
ingredients (surfactants) in glyphosate
formulations. The proposal noted that
these chemicals were the subject of a
proposed rule published prior to the
enactment of the Food Quality
Protection Act of 1996. Summaries of
the initial proposed rule was also
included. There were no comments
received in response to the proposed
rule.

Based on the reasons set forth in the
preamble to the proposed rule, EPA is
establishing an exemption from the
requirement of a tolerance for N-acyl
sarcosines and sodium N-acyl
sarcosinates as set forth below.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
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However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-300940 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 4, 2000.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. You may also
deliver your request to the Office of the
Hearing Clerk in Rm. M3708, Waterside
Mall, 401 M St., SW., Washington, DC
20460. The Office of the Hearing Clerk
is open from 8 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Office of the Hearing Clerk is (202) 260—
4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the

waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VIIL.A., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket control
number OPP-300940, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the tolerance

requirement under FFDCA section
408(d). The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the exemption from the requirement of
a tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
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government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 10, 1999.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.1207 is added to
subpart D to read as follows:

§180.1207 N-acyl sarcosines and sodium
N-acyl sarcosinates; exemption from the
requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of the following substances when used
as inert ingredients (surfactants) at
levels not to exceed 10% in pesticide
formulations containing glyphosate:

CAS Reg.
Name No. 9
N-acyl sarcosines.
N-cocoyl sarcosine mixture ... | 68411-97-2
N-lauroyl sarcosine ............... 97-78-9
N-myristoyl sarcosine . 52558-73-3
N-oleoyl sarcosine ........ 110-25-8
N-stearoyl sarcosine ............. 142-48-3
Sodium N-acyl sarcosinates.
N-cocoyl sarcosine sodium
salt mixture .........ccccoeevieiinne 61791-59-1
N-methyl-N-(1-0x0-9-
octodecenyl) glycine ............. 3624-77-9
N-methyl-N-(1-oxododecyl)
glycine ...ooocvviiiiiiiieee 137-16-6
N-methyl-N-(1-oxooctadecyl)
glycine ....ooovvciiiiiiie 5136-55-0
N-methyl-N-(1-oxotetradecyl
glycine ...oooviieie e, 30364-51-3

[FR Doc. 99-31545 Filed 12—3-99; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300931; FRL-6384-1]

RIN 2070-AB78

Tetraconazole [(+/-)-2-(2,4-
dichlorophenyl)-3-(1H-1,2,4-triazol-1-yl)
propyl 1, 1,2,2-tetrafluoroethyl ether];

Pesticide Tolerances for Emergency
Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
tetraconazole in or on sugar beets, and
sugar beet-related commodities, and for
secondary residues of triazole on animal
commodities from livestock fed sugar
beet by-products. This action is in
response to EPA’s granting of an
emergency exemption under provisions
of section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act,
authorizing use of the pesticide on sugar
beets. This regulation establishes
maximum permissible levels for
residues of tetraconazole [(+/-)-2-(2,4-
dichlorophenyl)-3-(1H-1,2,4-triazol-1-yl)
propyl 1, 1,2,2-tetrafluoroethyl ether] in
the effected food commodities. The
tolerances will expire and will be
revoked on December 31, 2001.

DATES: This regulation is effective
December 6, 1999. Objections and
requests for hearings, identified by
docket control number OPP-300931,
must be received by EPA on or before
February 4, 2000.

ADDRESSES: Written objections and
hearing requests may be submitted by

mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VII. of the
“SUPPLEMENTARY INFORMATION"
section. To ensure proper receipt by
EPA, your objections and hearing
requests must identify docket control
number OPP-300931 in the subject line
on the first page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: David Deegan, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone number: 703—-308—
9358; and e-mail address:
deegan.dave@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected categories and entities may
include, but are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry | 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the “FOR FURTHER
INFORMATION CONTACT” section.

B. How Can I Get Additional
Information, Including Copies of This
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations” and then look
up the entry for this document under
the “Federal Register--Environmental
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Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-300931. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408 (1)(6) of
the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 3464, is
establishing tolerances for residues of
the fungicide tetraconazole, in or on
sugar beet at 0.10 part per million
(ppm), 6.0 ppm in sugar beet top, 0.20
ppm in sugar beet dried pulp, 0.30 ppm
in sugar beet molasses, 0.050 ppm in
milk, 0.030 ppm in cattle, meat and
meat byproducts except kidney and
liver, 0.20 ppm in kidney, 6.0 ppm in
liver, and 0.60 ppm in fat. These
tolerances will expire and are revoked
on December 31, 2001. EPA will publish
a document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 and the new
safety standard to other tolerances and
exemptions.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the

legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) defines “safe” to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
authorizes EPA to exempt any Federal
or State agency from any provision of
FIFRA, if EPA determines that
“emergency conditions exist which
require such exemption.” This
provision was not amended by the Food
Quality Protection Act (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

II1. Emergency Exemption for
Tetraconazole on Sugar beets and
FFDCA Tolerances

The Red River Valley, shared by
North Dakota and Minnesota, is the
leader in U.S. sugar beet production,
representing approximately 45% of
planted acreage and 50% of tonnage
produced annually. Cercospora leafspot
began to present a problem to sugarbeet
growers in the early 1980’s. Growers at
that time preferred benzimidazole
fungicides (benomyl and thiophanate
methyl) which were registered. Within a
few years, resistance was shown to have
developed toward these compounds
(also, since then sugar beets was
dropped from the thiabendazole label).
During approximately the following 17
years, growers have employed a variety
of chemical classes in the control of C.
beticola. Triphenyltin hydroxide
(Fentin Hydroxide, TPTH) provided
reliable control of cercospora between
about 1983 and 1994. In 1994, resistance
was documented and use very quickly
dropped off as use was no longer
recommended as a sound control
practice. There continues to be some
limited use of the benzimidazole
fungicides, but they are no longer
recommended for stand-alone use, nor
for more than one application per year.

There are currently
ethylenebisdithiocarbamate (EBDC)
fungicides registered for this use
(Mancozeb, maneb) that do work
effectively when applied at full label
rates. However, label restrictions
preclude mancozeb being used for
season-long control, leaving significant
acreage unprotected during the final
month of growth. A final alternative,
copper hydroxide, is less effective than
mancozeb and is not preferred or
recommended. The applicants stated
that without approval of the use of
tetraconazole to control cercospora on
sugar beets, losses to growers could
approach and exceed 17% of net
revenue. After having reviewed the
submission, EPA concurs that
emergency conditions exist for these
states. EPA has authorized under FIFRA
section 18 the use of tetraconazole on
sugar beets for control of Cercospora
leafspot in North Dakota and Minnesota.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
tetraconazole in or on sugar beets. In
doing so, EPA considered the safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerances under FFDCA section
408(1)(6) would be consistent with the
safety standard and with FIFRA section
18. Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
these tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6). Although
these tolerances will expire and be
revoked on December 31, 2001, under
FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerances remaining in
or on sugar beets after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
this tolerance-setting action at the time
of that application. EPA will take action
to revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether tetraconazole meets EPA’s
registration requirements for use on
sugar beets, or whether permanent
tolerances for this use would be
appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
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registration of tetraconazole by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than North Dakota and Minnesota to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of EPA’s regulations
implementing section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for tetraconazole, contact the
Agency’s Registration Division at the
address provided under the
“ADDRESSES” section.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).
Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of tetraconazole and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
tetraconazole on sugar beets at 0.10
ppm. EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by tetraconazole are
discussed in this unit.

B. Toxicological Endpoint

1. Acute toxicity. Acute Reference
Dose (RfD) = 0.05 milligrams/kilogram/
day (mg/kg/day). For acute dietary risk
assessment, EPA used the no observed
adverse effect level (NOAEL) of 5 mg/
kg/day, based on decreased maternal
body weight and food consumption at
the lowest observed adverse effect level
(LOAEL) of 22.5 mg/kg/day, from the
developmental study in rats. Due to the
severity of pup effects in rat
reproduction study, an additional FQPA

safety factor of three has been applied
to the acute and chronic RfD
calculations. The percent of acute and
chronic RfD utilized should not exceed
33%. This risk assessment will evaluate
acute dietary risk to all population
subgroups.

2. Short- and intermediate-term
toxicity. For short-term Margin of
Exposure (MOE) calculations, EPA used
the NOAEL of 5 mg/kg/day, based on
decreased maternal body weight and
food consumption at the LOAEL of 22.5
mg/kg/day, from the developmental
study in rats.

For intermediate-term MOE
calculations, EPA used the NOAEL of
0.8 mg/kg/day 10 ppm from the 90-day
oral feeding study in rats. At the LOAEL
of 4.1 mg/kg/day 60 ppm, there were
increased liver weights and associated
changes in liver pathology observed as
minimal centrilobular hepatocyte
enlargement.

3. Chronic toxicity. EPA has
established the RfD for tetraconazole at
0.005 mg/kg/day. This RfD is based on
a 2-year chronic toxicity/carcinogenicity
study in rats with a NOAEL of 0.5 mg/
kg/day 10 ppm and an uncertainty
factor of 100 based on osseous
hypertrophy of skull bones at the
LOAEL of 3.9 mg/kg/day 80 ppm. Due
to the severity of pup effects in the rat
reproduction study, an additional FQPA
safety factor of three has been applied
to the acute and chronic RfD
calculations. The percent of acute and
chronic RfD utilized should not exceed
33%.

4. Carcinogenicity. Tetraconazole has
not been classified with respect to
carcinogenic potential by EPA.
However, based on the tumorigenic
results in the mouse carcinogenicity
study, EPA has made an initial
determination that a Q1* should be
determined based on the male mouse
benign liver tumors, excluding the
highest dose. The Q1* is 0.037 (mg/kg/
day)-.

C. Exposures and Risks

1. From food and feed uses. Because
EPA has never registered any other uses
of tetraconazole, there are no other
tolerances for food or feed items that
have been established prior to this
action. The current action being taken to
establish time-limited tolerances to
support an authorized emergency
exemption use of tetraconazole
represent the total potential exposure to
this chemical. Risk assessments were
conducted by EPA to assess dietary
exposures and risks from tetraconazole
as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed

for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. The acute
dietary (food only) risk assessment used
the Anticipated Residue Contribution
(ARC). The high-end exposure estimate
(food only) of 0.002231 mg/kg/day,
represents 13% of the Population
Adjusted Dose (PAD) for children 1-6
years of age. This should be viewed as

a partially refined risk estimate;
refinement using anticipated residue
values and percent crop-treated (PCT)
data in conjunction with Monte Carlo
analysis would result in a lower acute
dietary exposure estimate.

ii. Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, EPA incorporated
anticipated residue values.The
emergency exemption tetraconazole
time-limited tolerances result in an ARC
that is equivalent to the following
percentages of the RfD:

Exposure
mg?kg/day % PAD
U.S. Population
(48 Contig-
uous States) .. 0.000068 4.0%
Hispanics .......... 0.000097 5.7%
Non-Hispanic
Blacks ............ 0.000082 4.8%
Children (1-6
years old) ...... 0.000153 9.0%

The subgroups listed above are: (1)
The U.S. population (48 contiguous
states); (2) those for children; and, (3)
the other subgroups for which the
percentage of the RfD occupied is
greater than that occupied by the
subgroup U.S. population (48
contiguous states).

Section 408(b)(2)(E) authorizes EPA to
use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide chemicals that have
been measured in food. If EPA relies on
such information, EPA must require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E), EPA will issue a
data call-in for information relating to
anticipated residues to be submitted no
later than 5 years from the date of
issuance of this tolerance.

2. From drinking water. Because
tetraconazole is a new and unregistered
chemical, EPA does not currently have
adequate data with which to model
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upper-level screening concentrations
due to consumption of drinking water.
Therefore, EPA is not able to determine
if concentrations of residues of
tetraconazole in drinking water would
exceed the drinking water level of
concern (DWLOC) estimates. However,
because both the cancer risk and the
non-cancer risk dietary estimates
determined by EPA are sufficiently low
that it is EPA’s best scientific judgement
that, for this pesticide tolerance setting
action, a conclusion can be made that
there is ‘““a reasonable certainty of no
harm” that will result from possible
water-borne residues of tetraconazole.
Additionally, there are no residential
uses, nor any other type of currently
registered use, of tetraconazole. Due to
the limited amounts of exposure to
residues of tetraconazole anticipated to
result from this emergency exemption
use, and because of the conservative
nature of this risk assessment, EPA
believes that any potential exposure to
residues of tetraconazole from drinking
water will not result in levels of
exposure that exceed margins of safety
identified in this risk assessment.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfDs or acute
dietary NOAELSs) and assumptions
about body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause tetraconazole to exceed the
RID if the tolerances being considered in
this document were granted. The
Agency has therefore concluded that the
potential exposures associated with
tetraconazole in water, even at the
higher levels the Agency is considering
as a conservative upper bound, would
not prevent the Agency from
determining that there is a reasonable
certainty of no harm if the tolerance is
granted.

3. From non-dietary exposure. There
are currently no other registered uses of

tetraconazole. The only exposure to
residues of tetraconazole would result
from the subject emergency exemptions,
and are described in detail throughout
this document.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Tetraconazole is a member of the
conazole class of pesticides. Other
members of this class include
hexaconazole, and propiconazole. All of
the conazoles demonstrate
carcinogenicity in animal studies.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ‘“‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
tetraconazole has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
tetraconazole does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that tetraconazole has a
common mechanism of toxicity with
other substances. For more information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Chronic risk. Using the ARC
exposure assumptions described in this
unit, EPA has concluded that aggregate
exposure to tetraconazole from food will
utilize 4% of the cPAD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is children up to 6 years of
age. EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
tetraconazole in drinking water, EPA
does not expect the aggregate exposure
to exceed 100% of the RD.

Short- and intermediate-term
aggregate exposure takes into account
chronic dietary food and water
(considered to be a background

exposure level) plus indoor and outdoor
residential exposure.

2. Aggregate cancer risk for U.S.
population. Tetraconazole produced
statistically significant increases in male
and female mouse liver adenomas and
carcinomas. Based on a determination of
the Q1* for this tolerance setting action
only, the Q1* was determined to be 3.7
X 10-2 based on benign tumors in males
with the exclusion of the high dose
group.

The cancer risk for the U.S.
population is, without adjustment, 2.5 x
10-6. Because this is an emergency
exemption use of tetraconazole, it is
considered appropriate to divide the
cancer risk by a factor of 14 [5 years for
potential emergency exemption use/70
years lifetime = 1/14].

The adjusted cancer risk for the U.S.
population is 1.8 x 10-7 and this
adjusted cancer risk is below EPA’s
level of concern.

3. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to tetraconazole residues.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
tetraconazole, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
gestation. Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined interspecies and intraspecies
variability) and not the additional
tenfold MOE/uncertainty factor when
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EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies— a.
Rats. In the developmental study in rats,
the maternal (systemic) NOAEL was 5
mg/kg/day, based on decreased body
weight and decreased food consumption
at the LOAEL of 22.5 mg/kg/day. The
developmental (fetal) NOAEL was 22.5
mg/kg/day, based on visceral changes,
supernumerary ribs, and delayed
ossification at the LOAEL of 100 mg/kg/
day.

g. Rabbits. In the developmental
toxicity study in rabbits, the maternal
(systemic) NOAEL was 15 mg/kg/day,
based on decreased weight gain and
decreased food consumption at the
LOAEL of 30 mg/kg/day. The
developmental (fetal) NOAEL was 30
mg/kg/day highest dose tested (HDT).

iii. Reproductive toxicity study—
Rats. In the 2-generation reproductive
toxicity study in rats, the maternal
(systemic) NOAEL was 0.7 mg/kg/day,
based on dystocia, delayed vaginal
opening, and increased liver weight at
the LOAEL of 5.9 mg/kg/day. The
developmental (pup) NOAEL was 0.7
mg/kg/day, based on increased time to
observation of balanopreputial skin fold
and liver weight at the LOAEL of 5.9
mg/kg/day. At the high dose of 35.5 mg/
kg/day, there was a decrease in the
mean number of live pups per litter on
lactation days 0 and 4 (precull) in the
presence of significant maternal
toxicity.

iv. Prenatal and postnatal sensitivity.
The toxicological data base for
evaluating prenatal and postnatal
toxicity for tetraconazole is complete
with respect to current data
requirements. Based on the
developmental and reproductive
toxicity studies discussed above, for
tetraconazole there does appear to be an
extra sensitivity for prenatal or postnatal
effects. EPA has therefore concluded
that, for purposes of this tolerance-
setting action, the FQPA safety factor of
10 be reduced to three for both the acute
and chronic dietary estimates, and be
applied to all population subgroups.

v. Conclusion. There is a complete
toxicity data base for tetraconazole and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures.

2. Acute risk. The acute dietary (food
only) risk assessment used the ARC. The
high-end exposure estimate (food only)
of 0.002231 mg/kg/day, represents 13%
of the PAD for children ages 1-6 years.

As stated earlier, this should be viewed
as a partially refined risk estimate;
refinement using anticipated residue
values and PCT data in conjunction
with Monte Carlo analysis would result
in a lower acute dietary exposure
estimate.

3. Chronic risk. Using the exposure
assumptions described in this unit, EPA
has concluded that aggregate exposure
to tetraconazole from food will utilize
9% of the RfD for children ages 1-6
years. EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
tetraconazole in drinking water
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
tetraconazole residues.

V. Other Considerations
A. Metabolism in Plants and Animals

The nature of the residue in sugar beet
is adequately understood for the
purpose of this tolerance action only.
Ten-week old potted sugar beet plants
in an outdoor field were treated with
tetraconazole labeled with carbon-14 in
the triazole ring at 100g/ha, and were
then re-treated twice more at 21-day
intervals. Samples of root and leaf were
collected 0, 20, 41, and 76 days after the
first treatment. The total radioactive
residue (TRR) found in the root was
always <0.01 ppm. TRRs in the leaf
were 1.6, 1.9, 3.1, and 1.3 ppm,
respectively. Over 90% of the TRR in
beet leaf was extractable. The main
residue was identified as tetraconazole,
declining from 94-95% TRR (day 0 and
20) to 81% on day 41 and 54% on day
76. The TRR in the root was not
characterized. The residue of concern is
the parent compound, tetraconazole, in
beet root and leaf.

The nature of the residue in the goat
is adequately understood for the
purpose of this tolerance action only.
Upon dosing a lactating goat for 5
consecutive days with radiolabled
tetraconazole (in phenyl and triazole
rings), liver retained the highest
radioactivity and muscle contained the
lowest radioactivity. Tetraconazole was
found to be the major residue in the
liver and fat, and triazole was the major
residue in milk, muscle and kidney.

B. Analytical Enforcement Methodology

An enforcement method for sugar beet
and livestock commodities is not
available. However, a method for
measuring tetraconazole in beet root and
top is available (MRID 44751314), and
for measuring tetraconazole in livestock
commodities is available (MRID
44751316). The registrant needs to
conduct independent laboratory
validation before these methods can be
tested in EPA laboratories as
enforcement methods.

To request information on the above
referenced measuring methods, please
contact: Calvin Furlow, PIRIB, IRSD
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone number: (703) 305-5229; e-
mail address: furlow.calvin@epa.gov.

C. Magnitude of Residues

Residues of tetraconazole are not
expected to exceed 6.0 ppm in sugar
beet top, 0.10 ppm in roots, 0.20 ppm
in dry pulp, 0.30 ppm in molasses, and
0.012 ppm in refined sugar as a result
of the authorized emergency exemption
use. Time-limited tolerances should be
established on sugar beet top, root, pulp,
and molasses.

Sugar beet tops, dry pulp, and
molasses may be fed to cattle as a result
of the authorized use. Secondary
residues in animal commodities are not
expected to exceed 0.050 ppm in milk,
6.0 ppm in liver, 0.60 ppm in fat, 0.20
ppm in kidney, and 0.030 ppm in
muscle of cattle as a result of use
authorized under these emergency
exemptions. Time-limited tolerances
should be established at these levels on
milk, meat, meat byproducts, kidney,
liver, and fat of cattle.

D. International Residue Limits

There are no CODEX MRLs, Canadian
or Mexican tolerances established.

E. Rotational Crop Restrictions

Crops other than sugar beet should
not be grown within 120 days following
the last application of tetraconazole.

VI. Conclusion

Therefore, the tolerances are
established for residues of tetraconazole
in sugar beet roots at 0.10 ppm, 6.0 ppm
in sugar beet top, 0.20 ppm in sugar beet
dried pulp, 0.30 ppm in sugar beet
molasses, 0.050 ppm in milk, 0.030 ppm
in cattle meat and meat byproducts
except kidney and liver, 0.20 ppm in
cattle kidney, 6.0 ppm in cattle liver,
and 0.60 ppm in cattle fat.
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VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-300931 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 4, 2000.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. You may also
deliver your request to the Office of the
Hearing Clerk in Room M3708,

Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.

to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA. of this preamble, you should
also send a copy of your request to the
PIRIB for its inclusion in the official
record that is described in Unit 1.B.2. of
this preamble. Mail your copies,
identified by the docket number OPP—
300931, to: Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
L.B.2. of this preamble. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 5.1/6.1 file format or
ASCII file format. Do not include any
CBI in your electronic copy. You may

also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under FFDCA
section 408, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
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Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

IX. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 4, 1999.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180-AMENDED

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 3464, 321(q) and 371.

2. Section 180.557 is added to read as
follows:

§180.557 Tetraconazole; tolerances for
residues.

(a) General. [Reserved]

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the fungicide
tetraconazole [(+/-)-2-(2,4-
dichlorophenyl)-3-(1H-1,2,4-triazol-1-yl)
propyl 1, 1,2,2-tetrafluoroethyl ether] in
connection with the use of the pesticide
under section 18 emergency exemptions
granted by EPA. The tolerances will
expire and be revoked on the date
specified in the following table.

I_Ex;;ira—
; e tion/rev-
Commodity Parts per million ocation
date
Beet, sugar, 0.20 12/31/
dried pulp. 01
Beet, sugar, mo- | 0.30 12/31/
lasses. 01
Beet, sugar, 0.10 12/31/
roots. 01
Beet, sugar, 6.0 12/31/
tops. 01
Cattle, fat .......... 0.60 12/31/
01
Cattle, kidney .... | 0.20 12/31/
01
Cattle, liver ....... 6.0 12/31/
01
Cattle, meat ...... 0.030 12/31/
01
Cattle, meat by- | 0.030 12/31/
products; ex- 01
cept kidney
and liver.
MilK oo, 0.050 12/31/
01

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 99-31546 Filed 12—3—-99; 8:45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6483-6]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Baxter/
Union Pacific Railroad Tie Treating Site,
Laramie, Wyoming from the National
Priorities List (NPL).

SUMMARY: The U.S. Environmental
Protection Agency (EPA) announces the
deletion of the Baxter/Union Pacific
Railroad Tie Treating Site (Site) in
Laramie, Wyoming, from the National
Priorities List (NPL). The NPL is
appendix B of 40 CFR part 300 which

is the National Oil and Hazardous
Substance Contingency Plan (NCP),
promulgated by EPA pursuant to section
105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. EPA, in
consultation with the State of Wyoming,
has determined that the Site meets the
criteria of the Resource Conservation
and Recovery Act (RCRA) Deferral
Policy, making it eligible for delisting
pursuant to § 300.425 of the NCP. The
Site is currently being addressed under
RCRA, with permits and orders in place
to ensure Site contamination is cleaned
up.

EFFECTIVE DATE: December 6, 1999.

FOR FURTHER INFORMATION CONTACT:
Dennis Jaramillo, U.S. Environmental
Protection Agency, Region VIII, 999
18th Street, Suite 500, Mail code: 8ENF—
T, Denver, CO 80202, telephone (303)
312-6203.

SUPPLEMENTARY INFORMATION: The Site
to be deleted from the NPL is: The
Baxter/Union Pacific Railroad Tie
Treating Plant Site, in Laramie,
Wyoming.

A Notice of Intent to Delete for this
Site was published on Sep