Wednesday
November 10, 1999

i,

Ja)sibau feaspay

11-10-99
64 No. 217
Pages 61199-61472

Vol.




I Federal Register/Vol. 64, No. 217 /Wednesday, November 10, 1999

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see http://www.nara.gov/
fedreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federal Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512-1262; or call (202) 512—-1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday—Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $555, or $607 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $220. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or
$8.00 for each group of pages as actually bound; or $1.50 for

each issue in microfiche form. All prices include regular domestic
postage and handling. International customers please add 25% for
foreign handling. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 64 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

General online information 202-512-1530; 1-888-293-6498
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

WASHINGTON, DC

December 7, 1999 at 9:00 am.

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:




Contents

Federal Register
Vol. 64, No. 217

Wednesday, November 10, 1999

Agricultural Marketing Service
RULES
Milk marketing orders:
Central Arizona and New Mexico-West Texas, 61201—
61204
Texas and Eastern Colorado, 61199-61201
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61241-61242

Agriculture Department

See Agricultural Marketing Service

See Farm Service Agency

See Food Safety and Inspection Service
See Forest Service

See Rural Business-Cooperative Service
See Rural Housing Service

See Rural Utilities Service

Centers for Disease Control and Prevention
NOTICES
Meetings:
Public Health Service Activities and Research at DOE
Sites Citizens Advisory Committee, 61351-61352

Coast Guard
RULES
Drawbridge operations:
Maryland, 61206-61209
Ports and waterways safety:
Strait of Juan de Fuca and adjacent coastal waters, WA,
regulated navigation area, 61209-61213

Commerce Department

See Economics and Statistics Administration

See Export Administration Bureau

See International Trade Administration

See National Oceanic and Atmospheric Administration

NOTICES

Agency information collection activities:
Proposed collection; comment request, 61247
Submission for OMB review; comment request, 61247—

61248

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

Korea, 61279

Turkey, 61279-61280

Customs Service
RULES
Articles conditionally free, subject to reduced rates, etc.:
International traffic; foreign locomotives and railroad
equipment; technical amendment, 61204-61205
PROPOSED RULES
Organization and functions; field organization, ports of
entry, etc.:
Puget Sound, WA port limits, 61232-61234

Defense Department
See Navy Department

NOTICES
Arms sales notification; transmittal letter, etc., 61280-61310
Civilian health and medical program of uniformed services
(CHAMPUS):
DRG-based payment system (2000 FY)—
Medical and dental reimbursement rates, 61311-61316

Economics and Statistics Administration
NOTICES
Meetings:

2000 Census Advisory Committee, 61248

Education Department
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61317
Submission for OMB review; comment request, 61317—
61318
Grants and cooperative agreements; availability, etc.:
National Institute on Disability and Rehabilitation
Research—
Disability and Rehabilitation Research Projects and
Centers Program, 61467—61468

Employment and Training Administration
NOTICES
Meetings:
Migrant and Seasonal Farmworker Employment and
Training Advisory Committee, 61369

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Grants and cooperative agreements; availability, etc.:
Electric and Hybrid Vehicle Field Test Program, 61318
Experimental and Computational Structural Biology
Program, 61318-61321
Meetings:
Biological and Environmental Research Advisory
Committee, 61321
Environmental Management Site-Specific Advisory
Board—
Kirtland Area Office (Sandia), NM, 61321-61322
International Energy Agency Industry Advisory Board,
61322

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
North Carolina, 61213-61217
Rhode Island; correction, 61217-61218
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States:
North Carolina, 61239
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61331-61332
Air quality; prevention of significant deterioration (PSD):
Permit determinations, etc.—
Milford Power Plant, CT, 61332



v Federal Register / Vol. 64, No. 217 / Wednesday, November 10, 1999 / Contents

Grants, State and local assistance:
Grantee performance evaluation reports—
Missouri et al., 61332
Meetings:
National Environmental Education Advisory Council,
61332
Pesticide, food, and feed additive petitions:
GMJA Specialties et al., 61336-61343
Pesticide programs:
Organophosphates; risk assessments and public
participation in risk management—
Trichlorfon and dicrotophos, 61332-61334
Pesticide registration, cancellation, etc.:
Micro Flo Co. et al., 61334-61336
Reports and guidance documents; availability, etc.:
Food Quality Protection Act; science policy issues—
Estimating drinking water component of dietary
exposure assessment, 61346-61348
Performing aggregate exposure and risk assessments,
61343-61346
Improving air quality through economic incentive
programs, 61348

Executive Office of the President
See Presidential Documents

Export Administration Bureau
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61248-61249

Farm Service Agency
PROPOSED RULES
Program regulations:

Farm loan programs account servicing policies; servicing

shared appreciation agreements, 61221-61223

Federal Aviation Administration
PROPOSED RULES
Class E airspace, 61225-61226
NOTICES
Meetings:
Aviation Security Advisory Committee, 61376-61377

Federal Communications Commission

PROPOSED RULES

Radio stations; table of assignments:
South Carolina, 61239-61240

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
Nevada Power Co. et al., 61325-61328
Environmental statements; availability, etc.:
Denver, CO, 61328
Grand River Dam Authority, 61329
Hydroelectric applications, 61329-61331
Applications, hearings, determinations, etc.:
Colorado Interstate Gas Co., 61322-61323
El Paso Natural Gas Co., 61323
KN Interstate Gas Transmission Co., 61323
National Fuel Gas Supply Corp., 61323-61324
Northwest Pipeline Corp., 61324
Springer, David v. Yadkin, Inc., 61324
Williams Natural Gas Co., 61324
Williston Basin Interstate Pipeline Co., 61324-61325

Federal Maritime Commission
NOTICES
Agreements filed, etc., 61348-61349
Freight forwarder licenses:
A 2 Z Auto Sales et al., 61349
Safeway Transport Co., Inc., et al., 61349
Investigations, hearings, petitions, etc.:
A.P. Moller-Maersk Line, 61350
Hamburg-Sudamerikanische Dampfschifffahrt Eggert &
Amsinck, 61350

Federal Mine Safety and Health Review Commission
PROPOSED RULES
Procedural rules, 61236-61239

Federal Railroad Administration
NOTICES
Safety advisories, bulletins, and directives:
RoadRailer trailers; securement of floor beam cross-
members, 61377

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 61350
Formations, acquisitions, and mergers, 61350-61351
Meetings; Sunshine Act, 61351

Fish and Wildlife Service
NOTICES
Wild Bird Conservation Act of 1992:
Approval applications—
Barrett, Michael, 61366-61367

Food and Drug Administration
NOTICES
Committees; establishment, renewal, termination, etc.:
Medical Devices Advisory Committee, Medical Devices
Dispute Resolution Panel, 61352
Technical Electronic Product Radiation Safety Standards
Committee et al., 61353
Meetings:
Medical Devices Advisory Committee, 61353

Food Safety and Inspection Service
PROPOSED RULES
Meat and poultry inspection:
Inspection services; fee increase, 61223-61225

Forest Service

NOTICES

Environmental statements; notice of intent:
Bighorn National Forest, WY, 61242-61246
National Forest System lands; protection of roadless

areas; correction, 61246

Meetings

National Forest System roadless areas, 61246-61247

Health and Human Services Department
See Centers for Disease Control and Prevention
See Food and Drug Administration
See Health Care Financing Administration
See Inspector General Office, Health and Human Services
Department
See National Institutes of Health
RULES
Fellowships, internships, training:
Service fellowships, 61218



Federal Register / Vol. 64, No. 217 / Wednesday, November 10, 1999 / Contents

Health Care Financing Administration
See Inspector General Office, Health and Human Services

Department
NOTICES

Special advisory bulletins; publication:
Patient anti-dumping statute, 61353-61359

Inspector General Office, Health and Human Services
Department
NOTICES
Special advisory bulletins; publication:
Patient anti-dumping statute, 61353-61359

Interior Department
See Fish and Wildlife Service
See Land Management Bureau
See National Indian Gaming Commission
See Reclamation Bureau
NOTICES
Grants and cooperative agreements; availability, etc.:
Tribal self-governance program—
Participation applications deadline (2001 FY or CY),
61366

Internal Revenue Service
RULES
Income taxes:
Consolidated return regulations—
S corporation acquisition by consolidated group
member, 61205-61206
PROPOSED RULES
Income taxes:
Capital gains, partnership, Subchapter S, and trust
provisions
Hearing cancellation, 61236

International Trade Administration
NOTICES
Antidumping:
Cold-rolled, flat-rolled carbon-quality steel products
from—
Brazil, 61249-61261
Russian Federation, 61261-61270
South Africa, 61270-61275
Steel wire rope from—
Korea, 61276
Countervailing duties:
Welded carbon steel pipes and tubes from—
Turkey, 61276
Export trade certificates of review, 61276-61277

Labor Department
See Employment and Training Administration
See Occupational Safety and Health Administration

Land Management Bureau

NOTICES

Coal leases, exploration licenses, etc.:
Wyoming, 61367-61368

Meetings:
Resource Advisory Councils—

Central California, 61368

Realty actions; sales, leases, etc.:

Arizona, 61368-61369

Maritime Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 61378

Medicare Payment Advisory Commission
NOTICES
Meetings, 61370

Mine Safety and Health Federal Review Commission
See Federal Mine Safety and Health Review Commission

National Highway Traffic Safety Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61378-61379
Motor vehicle safety standards; exemption petitions, etc.:
Lotus Cars Inc., 61379-61380

National Indian Gaming Commission

PROPOSED RULES

Indian Gaming Regulatory Act:
Classification of games, 61234-61236

National Institutes of Health
NOTICES
Grants and cooperative agreements; availability, etc.:
Live attenuated respiratory syncytial viruses and
parainfluenza viruses for use as human vaccines,
61359-61361
National Cancer Institute—
Novel vacuolar-type (H+)-ATPase-inhibitory compound
class; drug research and development, 61361—
61362
Meetings:
National Heart, Lung, and Blood Institute, 61362
National Institute of Child Health and Human
Development, 61364
National Institute of Neurological Disorders and Stroke,
61364—61365
National Institute on Alcohol Abuse and Alcoholism,
61363-61364
National Library of Medicine, 61365
Scientific Review Center, 61365-61366

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Northeastern United States fisheries—
Haddock, 61220
NOTICES
Fishery conservation and management:
Magnuson-Stevens Act provisions—
Overfished fisheries; report to Congress, 61278
Permits:
Marine mammals, 61278-61279

National Science Foundation
NOTICES
Agency information collection activities:
Proposed collection; comment request, 61370-61371

National Transportation Safety Board
NOTICES
Meetings; Sunshine Act, 61371

Navy Department
NOTICES
Meetings:
Naval Research Advisory Committee, 61316—61317

Nuclear Regulatory Commission
NOTICES
Meetings; Sunshine Act, 61371-61372



VI Federal Register / Vol. 64, No. 217 / Wednesday, November 10, 1999 / Contents

Occupational Safety and Health Administration
NOTICES
Agency information collection activities:

Proposed collection; comment request, 61369-61370

Presidential Documents

ADMINISTRATIVE ORDERS

Iran; continuation of state of emergency (Notice of
November 5, 1999), 61469-61471

Public Health Service

See Centers for Disease Control and Prevention
See Food and Drug Administration

See National Institutes of Health

Reclamation Bureau
NOTICES
Meetings:
Trinity River Basin Fish and Wildlife Task Force, 61369

Research and Special Programs Administration
RULES
Hazardous materials:
Editorial corrections and clarifications
Correction, 61219-61220

Rural Business-Cooperative Service
PROPOSED RULES
Program regulations:
Farm loan programs account servicing policies; servicing
shared appreciation agreements, 61221-61223

Rural Housing Service
PROPOSED RULES
Program regulations:
Farm loan programs account servicing policies; servicing
shared appreciation agreements, 61221-61223

Rural Utilities Service
PROPOSED RULES
Program regulations:
Farm loan programs account servicing policies; servicing
shared appreciation agreements, 61221-61223

Securities and Exchange Commission
RULES
Securities:
Cross-border tender and exchange offers, business
combinations, and rights offerings, 61381-61408
Takeovers and security holder communications (tender
offers, mergers, acquisitions, and similar
extraordinary transactions), 61408-61466
PROPOSED RULES

Investment advisers:
Broker-dealers deemed not to be investment advisers,
6122661232

NOTICES
Investment Company Act of 1940:
Shares substitution applications—
Hartford Life Insurance Co. et al., 61372-61375
Self-regulatory organizations; proposed rule changes:
New York Stock Exchange, Inc., 61375-61376

Small Business Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 61376

State Department
NOTICES
Meetings:
Shipping Coordinating Committee, 61376

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department

See Coast Guard

See Federal Aviation Administration

See Federal Railroad Administration

See Maritime Administration

See National Highway Traffic Safety Administration
See Research and Special Programs Administration

Treasury Department
See Customs Service
See Internal Revenue Service

Separate Parts In This Issue

Part Il
Securities and Exchange Commission, 61381-61466

Part Il
Department of Education, 61467-61468

Part IV
The President, 61469-61471

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.



Federal Register/Vol. 64, No. 217 /Wednesday, November 10, 1999/ Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR 172 s 61219

Executive Orders: 50 CFR
12170 (See Notice of 648t 61220
November 5,

Administrative Orders:
Notices:
Notice of November 5,

9 CFR

Proposed Rules:

391 61223

14 CFR

Proposed Rules:

L 61225

17 CFR

200 (2 documents) ......... 61382,
61408

229 . 61408

230 (2 documents) ......... 61382,
61408

232 61408

25 CFR
Proposed Rules
504 .. 61234
26 CFR
....................................... 61205
Proposed Rules
Lo 61236
29 CFR
Proposed Rules
2700 61236
33 CFR
117 (2 documents) ......... 61206,
61207
165 e 61209
40 CFR
52 (2 documents) ........... 61213,
61217
Proposed Rules:
52 61239
42 CFR
Bl e 61218
47 CFR
Proposed Rules:
T3 61239
49 CFR



61199

Rules and Regulations

Federal Register

Vol. 64, No. 217

Wednesday, November 10, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1126 and 1137
[DA—99-08 and DA—-99-07]
Milk in the Texas and Eastern Colorado

Marketing Areas; Suspension of
Certain Provisions of the Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final Rule; Suspension of rule.

SUMMARY: This document suspends
certain provisions of the Texas and
Eastern Colorado Federal milk
marketing orders (Orders 126 and 137)
from the day after publication in the
Federal Register until implementation
of Federal order reform.

The suspensions have been in effect
for both orders for some time, and were
expected to become unnecessary under
the provisions of the final rule
establishing the consolidated Southwest
and Central orders under Federal Milk
Order Reform.

EFFECTIVE DATE: November 11, 1999.

FOR FURTHER INFORMATION CONTACT:

Clifford M. Carman, Marketing

Specialist, USDA/AMS/Dairy Programs,

Order Formulation Branch, Room 2971,

South Building, P.O. Box 96456,

Washington, DC 20090-6456, (202) 720-

9368, e-mail address:

clifford.carman@usda.gov.

SUPPLEMENTARY INFORMATION: Prior

documents in this proceeding:

Notice of Proposed Suspension (Texas):
Issued September 15, 1999; published
September 21, 1999 (64 FR 51083).

Notice of Proposed Suspension (Eastern
Colorado): Issued September 13, 1999;
published September 20, 1999 (64 FR
50777).

The Department is issuing this final
rule in conformance with Executive
Order 12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a *‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a ‘‘small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “‘small’’ dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that

collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

For the month of May 1999, the milk
of 1,314 producers was pooled on the
Texas Federal milk order. Of these
producers, 812 producers were below
the 326,000-pound production guideline
and are considered small businesses.
During May, there were 12 handlers
operating 21 pool plants under the
Texas order. Four of these handlers
would be considered small businesses.

For the month of June 1999, the milk
of 203 producers was pooled on the
Eastern Colorado milk order. Of these
producers, 105 were below the 326,000-
pound production guideline and are
considered small businesses. For June
1999, there were eight handlers
operating pool plants under the Eastern
Colorado milk order. Of these handlers,
five are considered small businesses.

This rule suspends portions of the
pool plant and producer milk
definitions under the Texas order. The
suspension lessens the regulatory
impact of the order on certain milk
handlers and tends to assure that dairy
farmers will have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

In addition, this rule suspends
portions of the producer definition
under the Eastern Colorado order,
making it easier for a cooperative
association to qualify milk for pooling
under the order. The suspension lessens
the regulatory impact of the order on
certain milk handlers and would tend to
ensure that dairy farmers have their
milk priced under the order and thereby
receive the benefits that accrue from
such pricing.

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the orders regulating the
handling of milk in the Texas and
Eastern Colorado marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
September 20, 1999 (64 FR 50777)
concerning a proposed suspension of
certain provisions of the Eastern
Colorado order, and on September 21,
1999 (64 FR 51083) concerning a
proposed suspension of certain
provisions of the Texas order. Interested
persons were afforded opportunity to
file written data, views and arguments
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thereon. No comments on either
proposed suspension were received.

After consideration of all relevant
material, including the proposals in the
notices and other available information,
it is hereby found and determined that
from the day after publication of this
rule in the Federal Register until
implementation of Federal order reform,
the following provisions of the Texas
and Eastern Colorado orders do not tend
to effectuate the declared policy of the
Act:

1.In 81126.7(d) introductory text, the
words ‘“‘during the months of February
through July”” and the words “under
paragraph (b) or (c) of this section”.

2.1n §1126.7(e) introductory text, the
words ‘“‘and 60 percent or more of the
producer milk of members of the
cooperative association (excluding such
milk that is received at or diverted from
pool plants described in paragraphs (b),
(c), and (d) of this section) is physically
received during the month in the form
of a bulk fluid milk product at pool
plants described in paragraph (a) of this
section either directly from farms or by
transfer from plants of the cooperative
association for which pool plant status
under this paragraph has been
requested”.

3.1n §1126.13(e)(1), the words “and
further, during each of the months of
September through January not less than
15 percent of the milk of such dairy
farmer is physically received as
producer milk at a pool plant™.

4.1n 81126.13, paragraph (e)(2).

5.1n §1126.13(e)(3), the sentence
“The total quantity of milk so diverted
during the month shall not exceed one-
third of the producer milk physically
received at such pool plant during the
month that is eligible to be diverted by
the plant operator;”

6. In §1137.12(a)(2), the words ““from
whom at least three deliveries of milk
are received during the month at a
distributing pool plant”; and in the
second sentence ‘30 percent in the
months of March, April, May, June, July,
and December and 20 percent in other
months of”’, and the word
“distributing”.

Statement of Consideration

Suspension of the provisions for an
indefinite period (until implementation
of Federal order reform) is necessary
because implementation of the 11
consolidated orders under Federal order
reform has been delayed by judicial
action. The Final Rule containing the 11
consolidated orders was issued August
23, 1999, and published September 1,
1999 (64 FR 47898). A Delay of Effective
Date rule was issued September 30,

1999, and published October 5, 1999 (64
FR 53885).

For the Texas order, this rule
reinstates a suspension that expired July
31, 1999, of portions of the pool plant
and producer milk definitions under the
Texas order. The rule will be in effect
from the day after publication of the
suspension in the Federal Register until
the implementation of Federal order
reform is completed. The action
suspends: (1) The 60 percent delivery
standard for pool plants operated by
cooperatives; (2) the diversion
limitation applicable to cooperative
associations; (3) the limits on the
amount of milk that a pool plant
operator may divert to nonpool plants;
(4) the shipping standards that must be
met by supply plants to be pooled under
the order; and (5) the individual
producer performance standards that
must be met in order for a producer’s
milk to be eligible for diversion to a
nonpool plant.

The order provides for regulating, as
a supply plant, a plant that each month
ships a sufficient percentage of its
receipts to distributing plants. The order
sets the shipping standard at 15 percent
of the plant’s milk receipts during
August and December and 50 percent of
the plant’s receipts during September
through November and January. In
addition, the order provides that a plant
that is pooled as a supply plant during
each of the immediately preceding
months of September through January
may be pooled under the order during
the following months of February
through July without making qualifying
shipments to distributing plants. The
requested action would suspend these
performance standards, but only for
supply plants that were regulated under
the Texas order during each of the
immediately preceding months of
September through January.

The order also permits a cooperative
association plant located in the
marketing area to be a pool plant if at
least 60 percent of the producer milk of
members of the cooperative association
is physically received at pool
distributing plants during the month. In
addition, a cooperative association may
divert to nonpool plants up to one-third
of the amount of milk that the
cooperative causes to be physically
received during the month at handlers’
pool plants, and the operator of a pool
plant may divert to nonpool plants not
more than one-third of the milk that is
physically received during the month at
the handler’s pool plant. This action
suspends the 60 percent delivery
standard for plants operated by a
cooperative association and removes the
diversion limitations applicable to a

cooperative association and to the
operator of a pool plant.

The order also specifies that some
milk of each producer must be
physically received at a pool plant in
order for any of the producer’s milk to
be eligible for diversion to a nonpool
plant. During the months of September
through January, 15 percent of a
producer’s milk must be received at a
pool plant for the remainder to be
eligible for diversion. This rule
suspends these requirements.

The reinstatement of the suspension
was requested by DFA, a cooperative
association that represents a substantial
number of dairy farmers who supply the
Texas market. The cooperative stated
that marketing conditions have not
changed materially since the provisions
were initially suspended, prior to 1990,
and therefore should be suspended until
restructuring of the Federal order
program is implemented as mandated in
the 1996 Farm Bill.

The cooperative stated that the
reinstatement of the suspension is
necessary to assure that dairy farmers
who have historically supplied the
Texas market will have their milk
priced under the Texas order. In
addition, DFA maintains that the
suspension will provide handlers the
flexibility needed to move milk supplies
in the most efficient manner and to
eliminate costly and inefficient
movements of milk that would be made
solely for the purpose of pooling the
milk of dairy farmers who have
historically supplied the market. No
comments opposing the suspension
were received.

Implementation of the consolidated
Southwest order, which contains
provisions that would accommodate the
market’s current conditions, was to have
taken place on October 1, 1999.
Implementation of that final rule has
been delayed by judicial action, and
continued suspension of the Order 126
provision is necessary to prevent
uneconomical and inefficient
movements of milk and to ensure that
producers historically associated with
the markets will continue to have their
milk pooled under the order.

Accordingly, the suspension is found
to be necessary for the purpose of
assuring that producers’ milk will not
have to be moved in an uneconomic and
inefficient manner to assure that
producers whose milk has long been
associated with the Texas marketing
area will continue to benefit from
pooling and pricing under the order.

For the Eastern Colorado order, this
rule suspends a portion of the producer
definition to enable a cooperative
association to more easily qualify milk
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for pooling under the order until
implementation of Federal Order
Reform. The language suspended
requires the milk of cooperative
association members to ‘“touch base” at
pool distributing plants at least 3 times
per month to be eligible for diversion.
In addition, language limiting the
quantity of milk diverted to nonpool
plants by cooperative associations to 30
percent in the months of March through
July and December, and to 20 percent in
other months of the quantity received at
pool distributing plants is suspended so
that the effective limit on diversions
becomes 50 percent of the total milk
pooled by cooperatives.

Continuation of the Eastern Colorado
suspension that expired on August 31,
1999, was requested by DFA, a
cooperative association which
represents nearly all of the dairy farmers
who supply the Eastern Colorado
market. DFA contended that milk from
some producers is required every day of
the month in order to meet market
demands, while milk from some other
producers is required most days of the
month and milk from a few producers
is required only a few days each month
to meet market demands. DFA asserted
that with the suspension in place the
market can be served in the most
efficient manner possible because milk
required by the market only a few days
each month can maintain association
with the market without being required
to be delivered to pool distributing
plants each month. DFA projected that,
without the suspension, inefficient and
costly movements of milk would have to
be made to maintain the pool status of
producers who historically have
supplied the market. No comments
opposing the suspension were received.

Implementation of the consolidated
Central order, which contains
provisions that would accommodate the
market’s current conditions, was to have
taken place on October 1, 1999.
Implementation of that final rule has
been delayed by judicial action, and
continued suspension of the Order 137
provision is necessary to prevent
uneconomical and inefficient
movements of milk and to ensure that
producers historically associated with
the markets will continue to have their
milk pooled under the order.

Accordingly, the suspension is found
to be necessary for the purpose of
assuring that producers’ milk will not
have to be moved in an uneconomic and
inefficient manner to assure that
producers whose milk has long been
associated with the Eastern Colorado
marketing area will continue to benefit
from pooling and pricing under the
order.

It is hereby found and determined
that thirty days’ notice of the effective
date hereof is impractical, unnecessary
and contrary to the public interest in
that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing areas, in that such rule
is necessary to permit the continued
pooling of the milk of dairy farmers who
have historically supplied the markets
without the need for making costly and
inefficient movements of milk;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Notice of proposed rulemaking
was given interested parties and they
were afforded opportunity to file written
data, views or arguments concerning
this suspension. No comments were
received.

Therefore, good cause exists for
making this order effective less than 30
days from the date of publication in the
Federal Register.

List of Subjects in 7 CFR Parts 1126 and
1137

Milk marketing orders.

For the reasons set forth in the
preamble, 7 CFR Parts 1126 and 1137
are amended as follows for the period
from the day after publication of this
rule in the Federal Register until
implementation of Federal order reform.

1. The authority citation for 7 CFR
Parts 1126 and 1137 continues to read
as follows:

Authority: 7 U.S.C. 601-674.

PART 1126—MILK IN THE TEXAS
MARKETING AREA

§1126.7 [Suspended in part]

2.1n §1126.7(d) introductory text, the
words “‘during the months of February
through July” and the words “under
paragraph (b) or (c) of this section’ are
suspended.

3.In §1126.7(e) introductory text, the
words “and 60 percent or more of the
producer milk of members of the
cooperative association (excluding such
milk that is received at or diverted from
pool plants described in paragraphs (b),
(c), and (d) of this section) is physically
received during the month in the form
of a bulk fluid milk product at pool
plants described in paragraph (a) of this
section either directly from farms or by
transfer from plants of the cooperative
association for which pool plant status
under this paragraph has been
requested” are suspended.

§1126.13 [Suspended in part]

4.1n §1126.13(e)(1), the words “‘and
further, during each of the months of
September through January not less than
15 percent of the milk of such dairy
farmer is physically received as
producer milk at a pool plant” are
suspended.

5.1n §1126.13, paragraph (e)(2) is
suspended in its entirety.

6. In §1126.13(e)(3), the sentence
“The total quantity of milk so diverted
during the month shall not exceed one-
third of the producer milk physically
received at such pool plant during the
month that is eligible to be diverted by
the plant operator;” is suspended.

PART 1137—MILK IN THE EASTERN
COLORADO MARKETING AREA

§1137.12 [Suspended in part]

7.1n §1137.12(a)(1), the words ““from
whom at least three deliveries of milk
are received during the month at a
distributing pool plant”; and in the
second sentence ‘30 percent in the
months of March, April, May, June, July,
and December and 20 percent in other
months of”’, and the word “distributing”
are suspended.

Dated: November 3, 1999.
F.Tracy Schonrock,

Acting Deputy Administrator, Dairy
Programs.

[FR Doc. 99-29317 Filed 11-9-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1131 and 1138
[DA-99-05 and DA-99-09]

Milk in the Central Arizona and New
Mexico-West Texas Marketing Areas;
Suspension of Certain Provisions of
the Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments; suspension.

SUMMARY: This document suspends
certain provisions of the Central
Arizona (Order 131) and New Mexico-
West Texas (Order 138) Federal milk
marketing orders from the day after
publication in the Federal Register until
implementation of Federal order reform.
The suspensions have been in effect
for both orders for periods beginning in
1995 in Central Arizona and 1993 in
New Mexico-West Texas at the request
of cooperatives representing nearly all
of the producers in Order 131 and most
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of the producers in Order 138, and were
expected to become unnecessary under
the provisions of the final rule
establishing the Arizona-Las Vegas and
Southwest orders under Federal Milk
Order Reform.

DATES: Effective date: November 11,
1999.

COMMENTS: Comments are due by
January 10, 2000.

ADDRESSES: Comments (two copies)
should be sent to USDA/AMS/Dairy
Programs, Order Formulation Branch,
Room 2971, South Building, P.O. Box
96456, Washington, DC 20090-6456.
Advance, unofficial copies of such
comments may be faxed to (202)690—
0552 or e-mailed to OFB—FMMO—
Comments@usda.gov. Reference should
be made to the title of the action and
docket number.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Programs,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720—
9368, e-mail address
clifford.carman@usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of Proposed Suspension (Central
Arizona): Issued July 9, 1999;
published July 15, 1999 (64 FR
38144).

Suspension of Certain Provisions
(Central Arizona): Issued September
13, 1999; published September 20,
1999 (64 FR 50748).

The Department is issuing this
interim final rule in conformance with
Executive Order 12866.

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. This rule is not
intended to have a retroactive effect.
This rule will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the

district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a *‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a ‘““‘small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most ““‘small’”’ dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

For the month of September 1999, 101
dairy farmers were producers under
Order 131. Of these producers seven
were considered small businesses. For
the same month, five handlers were
regulated under Order 131. Three of
these handlers were considered small
businesses.

Eighty-nine dairy farmers were
producers under Order 138 for the
month of May 1999. Twenty-six of these
producers were considered small
businesses. Three handlers operating
five pool plants were regulated under
Order 138 during the month of May
1999. One of these handlers was
considered a small business.

For the Central Arizona order, this
interim final rule suspends the
requirement that a cooperative
association ship at least 50 percent of its
receipts to other handler’s pool plants to
maintain the pool status of a
manufacturing plant operated by the
cooperative. This rule lessens the
regulatory impact of the order on certain
milk handlers and tends to ensure that
dairy farmers will continue to have their

milk priced under Order 131 and
thereby receive the benefits that accrue
from such pricing. This rule will not
result in any additional regulatory
burden on handlers in the Central
Arizona marketing area since this
provision has been suspended for much
of the time since April 1995.

For Order 138, this rule suspends: (1)
The requirement that milk diverted to a
nonpool plant be considered a receipt at
the distributing plant from which it was
diverted; (2) the requirement that a
cooperative association deliver at least
35 percent of its milk to pool
distributing plants in order to pool a
plant that the cooperative operates
which is located in the marketing area
and is neither a distributing plant nor a
supply plant; (3) the requirement that a
producer deliver one day’s production
to a pool plant during the months of
September through January to be
eligible to be diverted to a nonpool
plant; (4) the provision that limits a
cooperative’s diversions to nonpool
plants to an amount equal to the milk
it caused to be delivered to and
physically received at pool plants
during the month; and (5) the provision
that excludes from the pool, milk
diverted from a pool plant to the extent
that the diverted milk would cause the
plant to lose its status as a pool plant.
This rule lessens the regulatory impact
of the order on certain milk handlers
and tends to ensure that dairy farmers
will continue to have their milk priced
under Order 138 and thereby receive the
benefits that accrue from such pricing.
This rule will not result in any
additional regulatory burden on
handlers in the New Mexico-West Texas
marketing area since most of the
provisions suspended by this action
have been suspended since 1993.

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the order regulating the handling
of milk in the Central Arizona and New
Mexico-West Texas marketing areas.

After consideration of all relevant
material, it is hereby found and
determined that from the day after
publication of this rule in the Federal
Register until implementation of
Federal order reform, the following
provisions of the Central Arizona and
New Mexico-West Texas orders do not
tend to effectuate the declared policy of
the Act:

1.In 81131.7(c), the words **50
percent or more of”, *“(including the
skim milk and butterfat in fluid milk
products transferred from its own plant
pursuant to this paragraph that is not in
excess of the skim milk and butterfat
contained in member producer milk
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actually received at such plant)”’, and
‘““or the previous 12-month period
ending with the current month”.

2.1n §1138.7(a)(1), the words
“including producer milk diverted from
the plant”.

3.In §1138.7(c) introductory text, the
words ‘35 percent or more of the
producer”.

4.1n §1138.13, paragraphs (d)(1), (2),
and (5).

All persons who want to submit
written data, views or arguments about
the proposed suspension should send
two copies of their views to USDA/
AMS/Dairy Programs, Order
Formulation Branch, Room 2971, South
Building, PO Box 96456, Washington,
DC 20090-6456, by the 60th day after
publication of this notice in the Federal
Register.

All written submissions made
pursuant to this notice will be made
available for public inspection in Dairy
Programs during regular business hours
(7 CFR 1.27(b)).

Statement of Consideration

This rule continues suspension of
certain provisions of the Central
Arizona and New Mexico-West Texas
Federal milk orders until
implementation of Federal order reform.
For Central Arizona, the suspension
removes the requirement that a
cooperative association operating a
manufacturing plant in the marketing
area must ship at least 50 percent of its
milk supply during the current month
or for the 12-month period ending with
the current month to other handlers’
pool plants to maintain the pool status
of its manufacturing plant.

Suspension of the requirement for an
indefinite period (until implementation
of Federal order reform) is necessary
because implementation of the 11
consolidated orders under Federal order
reform has been delayed by judicial
action. The Final Rule containing the 11
consolidated orders was issued August
23, 1999, and published September 1,
1999 (64 FR 47898). A Delay of Effective
Date rule was issued September 30,
1999, and published October 5, 1999 (64
FR 53885).

Continued suspension of the Order
131 provision was requested by United
Dairymen of Arizona (UDA), a
cooperative association that represents
nearly all of the dairy farmers who
supply the Central Arizona market.
UDA stated that the pool status of its
manufacturing plant is threatened if the
suspension is not reinstated, and that
the same marketing conditions that have
warranted the suspension of the
provision during the past four years still
exist. UDA maintained that members

who increased their milk production to
meet projected demand of fluid
handlers for distribution into Mexico
continue to suffer the adverse impact of
the collapse of the Mexican peso.
Absent continuation of the suspension,
UDA projects that costly and inefficient
movements of milk would have to be
made to maintain the pool status of
producers who have historically
supplied the market and to prevent
disorderly marketing in the Central
Arizona marketing area.

A review of current marketing
conditions in the Central Arizona
marketing area indicates that, absent
continuation of the suspension, the pool
plant status of UDA’s manufacturing
plant will not be maintained. Thus,
costly and inefficient movements of
milk would have to be made to maintain
pool status of producers who have
historically supplied the market and to
prevent disorderly marketing in the
Central Arizona marketing area.
Therefore, the suspension is found to be
necessary for the purpose of assuring
that producers’ milk will not have to be
moved in an uneconomic and inefficient
manner to assure that producers whose
milk has long been associated with the
Central Arizona marketing area will
continue to benefit from pooling and
pricing under the order. In addition,
suspension of these provisions until
implementation of Federal order reform
will ensure that disorderly marketing
conditions that may result from these
provisions do not negatively impact
producers in the future as these
provisions have been modified in the
Federal order reform regulatory
language.

For Order 138, the suspension
removes the requirement that milk
diverted to a nonpool plant be
considered a receipt at the distributing
plant from which it was diverted, that
a cooperative must deliver at least 35
percent of its milk to pool distributing
plants in order to pool a plant that the
cooperative operates which is located in
the marketing area and is neither a
distributing plant nor a supply plant,
that a producer must deliver one day’s
production to a pool plant during the
months of September through January to
be eligible to be diverted to a nonpool
plant, that a cooperative association’s
diversions to nonpool plants be limited
to an amount equal to the milk the
cooperative causes to be delivered to
and physically received at pool plants
during the month, and that milk
diverted from a pool plant be excluded
from pool milk to the extent that it
would cause the plant to lose its status
as a pool plant.

Continued suspension of the New
Mexico-West Texas provisions was
requested by Dairy Farmers of America,
Inc. (DFA), a cooperative association
that represents the largest volume of
milk marketed under Order 138. The
cooperative stated that marketing
conditions have not changed since the
provisions were suspended in 1993 and
therefore the suspension should be
continued until implementation of the
consolidated Southwest order under
Federal order reform since the
provisions of the consolidated order
reflect current industry needs.
Implementation of that final rule has
been delayed by judicial action, and
continued suspension of the Order 138
provisions is necessary to prevent
uneconomical and inefficient
movements of milk and to ensure that
producers historically associated with
the markets will continue to have their
milk pooled under the order.

A review of current marketing
conditions in the New Mexico-West
Texas marketing area indicates that,
absent continuation of the suspension,
costly and inefficient movements of
milk would have to be made to maintain
pool status of producers who have
historically supplied the market and to
prevent disorderly marketing in the
New Mexico-West Texas marketing area.
Therefore, the suspension is found to be
necessary for the purpose of assuring
that producers’ milk will not have to be
moved in an uneconomic and inefficient
manner to assure that producers whose
milk has long been associated with the
New Mexico-West Texas marketing area
will continue to benefit from pooling
and pricing under the order. In addition,
suspension of these provisions until
implementation of Federal order reform
will ensure that disorderly marketing
conditions that may result from these
provisions do not negatively impact
producers in the future, as these
provisions have been modified in the
Federal order reform regulatory
language.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information and reporting requirements
and duplication.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Accordingly, it is appropriate to
suspend the aforesaid provisions from
October 1, 1999, until implementation
of the consolidated Arizona-Las Vegas
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and Southwest Federal milk orders
under Federal order reform.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing areas, in that such rule
is necessary to permit the continued
pooling of the milk of dairy farmers who
have historically supplied the market
without the need for making costly and
inefficient movements of milk;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) This interim final rule provides a
60-day comment period, and all
comments will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Parts 1131 and
1138

Milk marketing orders.

For the reasons set forth in the
preamble, 7 CFR Parts 1131 and 1138
are amended as follows for the period of
one day following publication of this
rule in the Federal Register until
implementation of Federal order reform:

1. The authority citation for 7 CFR
Parts 1131 and 1138 continues to read
as follows:

Authority: 7 U.S.C. 601-674.

PART 1131—MILK IN THE CENTRAL
ARIZONA MARKETING AREA

§1131.7 [Suspended in part]

2.In §1131.7(c), the words ““50
percent or more of”, ““(including the
skim milk and butterfat in fluid milk
products transferred from its own plant
pursuant to this paragraph that is not in
excess of the skim milk and butterfat
contained in member producer milk
actually received at such plant)”’, and
‘“or the previous 12-month period
ending with the current month” are
suspended.

PART 1138—MILK IN THE NEW
MEXICO-WEST TEXAS MARKETING
AREA

§1138.7 [Suspended in part]

3.1n §1138.7(a)(1), the words
“including producer milk diverted from
the plant’” are suspended;

4. In §1138.7(c) introductory text, the
words ‘35 percent or more of the
producer” are suspended.

§1138.13 [Suspended in part]

5.1n §1138.13, paragraphs (d)(1), (2),
and (5) are suspended.

Dated: November 3, 1999.
F. Tracy Schonrock,

Acting Deputy Administrator, Dairy
Programs.

[FR Doc. 99-29318 Filed 11-9-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 10
[T.D. 99-79]

Foreign Locomotives and Railroad
Equipment in International Traffic;
Technical Amendment

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

SUMMARY: In accordance with Customs
policy of periodically reviewing its
regulations to ensure that they are
consistent, this document makes a
minor technical amendment to the
Customs Regulations regarding entry
requirements for foreign locomotives
and railroad equipment that are brought
into the United States in international
traffic.

EFFECTIVE DATE: November 10, 1999.
FOR FURTHER INFORMATION CONTACT: Glen
E. Vereb, Office of Regulations and
Rulings, (202-927-2320).
SUPPLEMENTARY INFORMATION:

Background

Section 322, Tariff Act of 1930, as
amended (19 U.S.C. 1322), provides that
vehicles and other instruments of
international traffic, of any class
specified by the Secretary of the
Treasury, shall be excepted from the
application of the Customs laws,
including the requirement of entry, to
such an extent and subject to such terms
and conditions as may be prescribed in
regulations or instructions of the
Secretary of the Treasury.

In this regard, §10.41(a), Customs
Regulations (19 CFR 10.41(a)), states
that locomotives and other railroad
equipment, as well as trucks, buses,
taxicabs, and other vehicles used in
international traffic are subject to the
treatment provided in part 123, Customs
Regulations (19 CFR part 123).

In particular, §123.12(a) and (b)
describes the circumstances under

which foreign locomotives or other
railroad equipment may be admitted to
the United States without the
requirement of an entry; and §123.14(c)
likewise describes the circumstances
under which foreign-based trucks, buses
and taxicabs may be admitted to the
United States without the requirement
of an entry.

Against this backdrop, §10.41(d)
prescribes, in pertinent part, that any
foreign-owned vehicle brought into the
United States for the purpose of carrying
passengers or merchandise domestically
for hire or as an element of a
commercial transaction, except as
provided at § 123.14(c), would be
subject to treatment as an importation of
merchandise from a foreign country and
an entry would be required for such
vehicle.

The citation in §10.41(d) to
§123.14(c) covers foreign trucks, buses
and taxicabs. However, there is no
reference to § 123.12(a) and (b), as there
also should properly be in §10.41(d),
concerning foreign locomotives and
railroad equipment.

Accordingly, consistent with
§10.41(a), §10.41(d) is changed to make
clear that foreign-owned vehicles
include locomotives and railroad
equipment, as well as trucks, busses and
taxicabs. In addition, a reference to
§123.12 (a) and (b) is added to
§10.41(d) to reflect the existing
conditions under which foreign
locomotives and railway equipment
may be admitted to the U.S. without the
requirement of a Customs entry.

Furthermore, section 681 of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182;
December 8, 1993) added a provision to
the Harmonized Tariff Schedule of the
United States (HTSUS) exempting from
entry railway locomotives classified in
headings 8601 and 8602, HTSUS, and
railway freight cars classified in heading
8606, HTSUS, on which no duty is
owed (see Additional U.S. Note 1,
chapter 86, HTSUS). These exemptions
from entry are noted in § 141.4(b)(4),
Customs Regulations (19 CFR
141.4(b)(4)). Accordingly, to reflect
these exemptions from entry, a reference
to §141.4(b)(4) is also added to
§10.41(d).

The Regulatory Flexibility Act,
Executive Order 12866 and
Inapplicability of Public Notice and
Comment and Delayed Effective Date
Requirements

Because the amendment merely
conforms to existing law and regulatory
practice as noted above, notice and
public procedure in this case are
inapplicable and unnecessary pursuant
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to 5 U.S.C. 553(b)(B), and, pursuant to
5 U.S.C. 553(d)(3), a delayed effective
date is not required. Since this
document is not subject to the notice
and public comment requirements of 5
U.S.C. 553, it is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Nor does the
amendment result in a “significant
regulatory action” under E.O. 12866.

List of Subjects in 19 CFR Part 10

Customs duties and inspection,
Imports, International traffic, Reporting
and recordkeeping requirements,
Vehicles.

Amendment to the Regulations

Part 10, Customs Regulations (19 CFR
part 10), is amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 and the relevant specific
sectional authority citation continue to
read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States (HTSUS)), 1321, 1481, 1484,
1498, 1508, 1623, 1624, 3314,

* * * * *

Sections 10.41, 10.41a, 10.107 also issued

under 19 U.S.C. 1322;

* * * * *

2. Section 10.41 is amended by
revising the first sentence of paragraph
(d) to read as follows:

§10.41 Instruments; exceptions.
* * * * *

(d) Any foreign-owned locomotive or
other railroad equipment, truck, bus,
taxicab, or other vehicle, aircraft, or
undocumented boat brought into the
United States for the purpose of carrying
merchandise or passengers between
points in the United States for hire or as
an element of a commercial transaction,
except as provided at §8123.12 (a) and
(b), 123.14(c), and 141.4(b)(4), is subject
to treatment as an importation of
merchandise from a foreign country and
a regular entry for such vehicle, aircraft
or boat will be made. * * *

* * * * *
Raymond W. Kelly,
Commissioner of Customs.
Approved: August 3, 1999.
Dennis M. O’Connell,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 99-29380 Filed 11-9-99; 8:45 am]
BILLING CODE 4820-02—P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[TD 8842]

RIN 1545-AW32

Acquisition of an S Corporation by a
Member of a Consolidated Group

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 1502 of the
Internal Revenue Code. These final
regulations provide specific rules that
apply to the acquisition of the stock of
an S corporation by a member of a
consolidated group. These rules
eliminate the compliance burdens
associated with filing a separate return
for the day that an S corporation is
acquired by a consolidated group.
Additionally, the regulations clarify the
rule for the filing of the separate return
for a corporation’s items for the period
not included in the consolidated return.
DATES: Effective Date: These regulations
are effective November 10, 1999.
Applicability Date: For dates of
applicability, see 8 1.1502—76(b)(6)(i).
FOR FURTHER INFORMATION CONTACT:
Vincent Daly, (202) 622—7770 (not a toll-
free number).
SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On December 17, 1998, the IRS
published in the Federal Register a
notice of proposed rulemaking (REG—
106219-98, 63 FR 69581), concerning
acquisitions by a consolidated group of
at least eighty percent of the stock of an
S corporation. Although a comment was
received questioning the advisability of
a special rule for the acquisition of an
S corporation, the IRS and Treasury
have determined the rules are necessary
to eliminate the administrative burden
of filing a separate tax return for the day
the S corporation is acquired. The
proposed regulations are adopted by
this Treasury decision.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. This certification is based on

the fact that the regulations will provide
administrative relief to small entities by
removing the administrative burden of
filing a separate one-day return
currently required for certain
acquisitions. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Jeffrey L. Vogel of the
Office of the Assistant Chief Counsel
(Corporate), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1362-3 is amended
by adding a sentence to the end of
paragraph (a) to read as follows:

§1.1362-3 Treatment of S termination
year.

(a) In general. * * * See, however,
§1.1502-76(b)(1)(ii)(A)(2) for special
rules for an S election that terminates
under section 1362(d) immediately
before the S corporation becomes a
member of a consolidated group (within
the meaning of § 1.1502-1(h)).

* * * * *

Par. 3. Section 1.1502-76 is amended
as follows:

1. The text of paragraph (b)(1)(ii)(A)
following the paragraph heading is
redesignated as paragraph
(b)(D)(i)(A)(D). .

2. A paragraph heading for newly
designated paragraph (b)(1)(ii))(A)(1) is
added.

3. The first sentence of newly
designated paragraph (b)(1)(ii)(A)(1) is
revised.

4. Paragraph (b)(1)(ii)(A)(2) is added.

5. Paragraph (b)(2)(v) is redesignated
as paragraph (b)(2)(vi).
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6. New paragraph (b)(2)(v) is added.
7. Paragraphs (b)(4) and (b)(5) are
redesignated as paragraphs (b)(5) and

(b)(6), respectively.

8. New paragraph (b)(4) is added.

9. Newly designated paragraph (b)(5)
is amended as follows:

a. Example 6 (b), first sentence is
revised.

b. Example 6 (c), second sentence is
revised.

c. Example 7 is added.

10. Newly designated paragraph
(b)(6)(i) is revised.

The revisions and additions read as
follows:

§1.1502-76 Taxable year of members of
group.
* * * * *

b * * * l * * *

(ii) * * *(A) End of the day rule—(1)
In general. If a corporation (S), other
than one described in paragraph
(b)(1)(ii)(A)(2) of this section, becomes
or ceases to be a member during a
consolidated return year, it becomes or
ceases to be a member at the end of the
day on which its status as a member
changes, and its tax year ends for all
Federal income tax purposes at the end
of that day. * * *

(2) Special rule for former S
corporations. If S becomes a member in
a transaction other than in a qualified
stock purchase for which an election
under section 338(g) is made, and
immediately before becoming a member
an election under section 1362(a) was in
effect, then S will become a member at
the beginning of the day the termination
of its S corporation election is effective.
S’s tax year ends for all Federal income
tax purposes at the end of the preceding
day. This paragraph (b)(1)(ii)(A)(2)
applies to transactions occurring after
November 10, 1999.

* * * * *
2 * * *

(v) Acquisition of S corporation. If a
corporation is acquired in a transaction
to which paragraph (b)(1)(ii)(A)(2) of
this section applies, then paragraphs
(b)(2)(ii) and (iii) of this section do not
apply and items of income, gain, loss,
deduction, and credit are assigned to
each short taxable year on the basis of
the corporation’s normal method of
accounting as determined under section
446. This paragraph (b)(2)(v) applies to
transactions occurring after November
10, 1999.

* * * * *

(4) Determination of due date for
separate return. Paragraph (c) of this
section contains rules for the filing of
the separate return referred to in this
paragraph (b). In applying paragraph (c)
of this section, the due date for the filing

of S’s separate return shall also be
determined without regard to the ending
of the tax year under paragraph (b)(1)(ii)
of this section or the deemed cessation
of its existence under paragraph (b)(2)(i)
of this section.

Example 6. Allocation of partnership
items. * * *

(b) Analysis. Under paragraph (b)(2)(vi)(A)
of this section, T is treated, solely for
purposes of determining T’s tax year in
which the partnership’s items are included,
as selling or exchanging its entire interest in
the partnership as of P’s sale of T’s stock. *
* *

(c) Controlled partnership. * * * Under
paragraph (b)(2)(vi)(B) of this section, T's
distributive share of the partnership items is
treated as T’s items for purposes of paragraph
(b)(2) of this section. * * *

Example 7. Acquisition of S corporation.
(a) Facts. Z is a small business corporation
for which an election under section 1362(a)
was in effect at all times since Year 1. At all
times, Z had only 100 shares of stock
outstanding, all of which were owned by
individual A. On July 1 of Year 3, P acquired
all of the Z stock. P does not make an
election under section 338(g) with respect to
its purchase of the Z stock.

(b) Analysis. As a result of P’s acquisition
of the Z stock, Z’s election under section
1362(a) terminates. See sections 1361(b)(1)(B)
and 1362(d)(2). Z is required to join in the
filing of the P consolidated return. See
§1.1502-75. Z’s tax year ends for all Federal
income tax purposes on June 30 of Year 3.

If no extension of time is sought, Z must file
a separate return for the period from January
1 through June 30 of Year 3 on or before
March 15 of Year 4. See paragraph (b)(4) of
this section. Z will become a member of the
P consolidated group as of July 1 of Year 3.
See paragraph (b)(1)(ii)(A)(2) of this section.
P group’s Year 3 consolidated return will
include Z’s items from July 1 to December 31
of Year 3.

(6) Effective date—(i) General rule.
Except as provided in paragraphs
(b)(1)(ii) (A)(2) and (b)(2)(v) of this
section, this paragraph (b) applies to
corporations becoming or ceasing to be
members of consolidated groups on or
after January 1, 1995.

* * * * *

Bob Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: October 29, 1999.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 99-29085 Filed 11-9-99; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-99-006]
RIN 2115-AE47

Drawbridge Operation Regulations;
Sassafras River, Georgetown, MD

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations that govern the operation
of the Maryland Route 213 drawbridge
across the Sassafras River, Mile 10.0, at
Georgetown, Maryland. This change
will restrict drawbridge openings from
November 1 through March 31, from
midnight to 8 a.m., by requiring a six-
hour advance notice for drawbridge
openings. This change will eliminate
the need to have the bridge constantly
manned during times of minimal use
while still providing for the reasonable
needs of navigation.

DATES: This rule is effective December
10, 1999.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-99-006 and are available
for inspection or copying at the office of
the Commander (AOWB), Fifth Coast
Guard District, Federal Building, 4th
Floor, 431 Crawford Street, Portsmouth,
Virginia 23704-5004, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ann
B. Deaton, Bridge Administrator, Fifth
Coast Guard District, at 757-398-6222.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 14, 1999, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) entitled
“Drawbridge Operation Regulations:
Sassafras River, Georgetown, MD”" in the
Federal Register (64 FR 26349). We
received no letters commenting on the
proposed rule. No public hearing was
requested, and none was held.

Background and Purpose

The Maryland Route 213 Sassafras
River drawbridge across the Sassafras
River, Mile 10.0, at Georgetown,
Maryland, is currently required to open
on signal year-round. The Maryland
Department of Transportation (MDOT)
has requested that the Coast Guard
change the operating schedule for the
drawbridge by requiring a six-hour



Federal Register/Vol. 64, No. 217/Wednesday, November 10, 1999/Rules and Regulations

61207

advance notice to open the bridge from
November 1 to March 31, from midnight
to 8 a.m. Review of MDOT’s bridge logs
from 1993 to 1997 reveals a total of 29
bridge openings for the five year period
during the months from November 1
through March 31, an average of 1.2
openings per month. Due to the low
number of openings that have occurred
during the November through March
time period, we believe this change will
not unduly restrict navigation.

Discussion of Comments and Changes

The Coast Guard received no
comments on the NPRM. Since no
comments were received and we believe
the change is warranted based on our
findings, the final rule is being
implemented without change.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not ““significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard reached this conclusion
based on the fact that the proposed
changes will not prevent mariners from
transiting the bridge, but merely require
mariners to adhere to the new operation
procedures during transits of the bridge.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term **small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This conclusion is based on the fact that
this rule will only effect drawbridge
openings during periods of little or no
usage by vessel operators.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them

and participate in the rulemaking
process. This was accomplished through
the solicitation of comments from local
waterway users and marinas during a
Coast Guard conducted field study, and
through publication of the NPRM in the
Federal Register in which comments
were solicited.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 12612, and have
determined that this rule does not have
sufficient implications for federalism to
warrant the preparation of a Federalism
Assessment.

Unfunded Mandate Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) and E.O.
12875, Enhancing the Intergovernmental
Partnership, (58 FR 58093, October 28,
1993) govern the issuance of Federal
regulations that require unfunded
mandates. An unfunded mandate is a
regulation that requires a State, local, or
tribal government or the private sector
to incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)(e) of Commandant

Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. This rule
only deals with the operating schedule
of an existing drawbridge and will have
no impact on the environment. A
“‘Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulation
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Add §117.570 to read as follows:

§117.570 Sassafras River.

The draw of the Sassafras River
(Route 213) bridge, mile 10.0 at
Georgetown, Maryland, shall open on
signal; except that from November 1
through March 31, from midnight to 8
a.m., the draw need only open if at least
a six-hour advance notice is given.

Dated: October 27. 1999.

Thomas E. Bernard,

Captain, U. S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 99-29364 Filed 11-9-99; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-99-003]
RIN 2115-AE47

Drawbridge Operation Regulations;
Miles River, Easton, MD

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations that govern the operation
of the Maryland Route S370 drawbridge
across the Miles River, Mile 10.0, at
Easton, Maryland. This change will
restrict drawbridge openings from
November 1 through March 31, 24 hours
a day, and from April 1 through October
31, from 6 p.m. to 6 a.m., by requiring

a six-hour advance notice for
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drawbridge openings. At all other times
the bridge will open on demand. This
new rule will eliminate the need to have
the bridge constantly manned during
times of minimal use while still
providing for the reasonable needs of
navigation.

DATES: This rule is effective December
10, 1999.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-99-003 and are available
for inspection or copying at the office of
the Commander (AOWB), Fifth Coast
Guard District, Federal Building, 4th
Floor, 431 Crawford Street, Portsmouth,
Virginia 23704-5004, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ann
B. Deaton, Bridge Administrator, Fifth
Coast Guard District, at 757—-398—-6222.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 14, 1999, we published a
Notice of Proposed Rulemaking (NPRM)
entitled ““Drawbridge Operation
Regulations; Miles River, Easton, MD”’
in the Federal Register (64 FR 26350).
We received no letters commenting on
the Proposed Rule. No public hearing
was requested, and none was held.

Background and Purpose

33 CFR 117.565 currently requires the
draw of the S370 Miles River Bridge,
mile 10.0 at Easton, to open on signal
from sunrise to sunset. A vessel wishing
to pass through the draw from sunset to
sunrise must notify the drawtender of
the time at which it is desired to pass
and the draw must open as close to the
time requested as practicable.

The Maryland Department of
Transportation, State Highway
Administration, requested that we
change the opening schedule of this
bridge by requiring a six-hour advance
notice for drawbridge openings, from
November 1 through March 31, 24 hours
a day, and from April 1 through October
31, from 6 p.m. to 6 a.m. At all other
times the bridge will open on demand.
This change was requested to better
establish the times the bridge will open
on demand and to eliminate the need
for a drawtender during times when
there are a minimal number or no bridge
openings. The Maryland Department of
Transportation provided draw logs that
showed the drawbridge had opened 4
times in two years from November 1
through March 31. The logs also clearly
showed a reduced number of
drawbridge openings from April 1

through October 31 between the hours
of 6 p.m. and 6 a.m. The Coast Guard
conducted a field study of the local
marinas and waterway users in the area
of the drawbridge. No adverse
comments were received during the
field study. This bridge is located in a
rural upriver location with little or no
nighttime navigation.

Discussion of Comments and Changes

The Coast Guard received no
comments on the NPRM. Since no
comments were received and we believe
the change is warranted based on our
findings, the final rule is being
implemented without change.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard reached this conclusion
based on the fact that the proposed
changes will not prevent mariners from
transiting the bridge, but merely require
mariners to adhere to the new operation
procedures for notice before transits of
the bridge.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““Small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This conclusion is based on the fact that
this rule will only affect drawbridge
openings during periods of little or no
usage by vessel operators, and it
clarifies the hours when the bridge must
open on signal for both the bridge owner
and vessel operators.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we offered to assist small entities in
understanding the rule so that they

could better evaluate its effects on them
and participate in the rulemaking
process. This was accomplished through
solicitation of comments from local
waterway users and marinas during a
Coast Guard conducted field study, and
through publication of the NPRM in the
Federal Register in which comments
were solicited.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501-
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandate Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)(e) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
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environmental documentation. This rule
only deals with the operating schedule
of an existing drawbridge and will have
no impact on the environment. A
*“‘Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.565 to read as follows:

§117.565 Miles River.

The draw of the Route S370 bridge,
mile 10.0 at Easton, Maryland, shall
open on signal; except that from
November 1 through March 31, 24 hours
a day, and from April 1 through October
31, from 6 p.m. to 6 a.m., a six-hour
advance notice to the drawtender is
required for bridge openings.

Dated: October 27, 1999.

Thomas E. Bernard,

Acting Captain, U. S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 99-29363 Filed 11-9-99; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD 13-98-023]

RIN 2115-AE84

Regulated Navigation Area; Strait of
Juan de Fuca and Adjacent Coastal

Waters of Washington; Makah Whale
Hunting

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard, after
consultation with the Department of
Justice, Department of Interior and the
Department of Commerce, is revising
the Interim Rule and adopting it as final.
The Coast Guard is establishing a
permanent Regulated Navigation Area
(RNA) along the northwest Washington
coast and in a portion of the entrance of

the Strait of Juan de Fuca. The final
RNA covers a broader geographic area
than the interim rule and also changes
the amount of time of the SECURITE
notice from one hour to one half hour
prior to whale hunting operations. The
RNA will reduce the danger to life and
property in the vicinity of Makah whale
hunt activities. Within the RNA, a
moving exclusionary zone (MEZ)
around a Makah whale hunt vessel may
be in effect during actual whale hunt
operations.

DATES: This final rule is effective
November 10, 1999.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD 13-98-023 and are
available for inspection or copying at
Thirteenth Coast Guard District (m), RM
3506, 915 Second Avenue, Seattle, WA
98174, between 9:30 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Thirteenth District Marine Safety
Division (m), United States Coast Guard
(206) 220-7210.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 22, 1998, we published a
notice of proposed rulemaking (NPRM)
entitled ‘“Regulated Navigation Area,
Strait of Juan de Fuca and Adjacent
Coastal Waters of Washington; Makah
Whale Hunting” in the Federal Register
(63 FR 39256). On October 1, 1998, we
published an interim rule entitled
“Regulated Navigation Area, Strait of
Juan de Fuca and Adjacent Coastal
Waters of Washington; Makah Whale
Hunting” in the Federal Register (63 FR
52603) No public hearing was held.

Migrating gray whales are expected in
the RNA after November 1, 1999. An
early effective date for this rule will
help ensure safety of persons and
property at sea should whale hunting
operations commence during November
in the expanded RNA. While the size of
the RNA is expanded by the final rule,
the size of the MEZ is unchanged. The
Coast Guard did not receive the results
of the environmental consultations in
time to allow for a delayed effective date
after publication. For these reasons, the
Coast Guard finds good cause, under 5
U.S.C. 553(d)(3), that this rule should be
made effective in less than 30 days after
publication.

Background and Purpose

The Makah Tribe has a federally
recognized treaty right to hunt whales in
their usual and accustomed fishing area

off the northwest coast of Washington
and in the entrance of the Strait of Juan
de Fuca. Several hunts were initiated,
but did not result in a whale being
taken, in significant part to interference
caused by boaters near the tribal hunt
vessels. A whale hunt was completed on
May 17, 1999 using a harpoon and a .50
caliber rifle, fired from a small boat.
These experiences established that an
MEZ reduces the dangers to persons and
vessels in the vicinity of whale hunting
activities. The uncertain reactions of a
pursued or wounded whale and the
inherent dangers in firing a hunting rifle
from a pitching and rolling small boat
are likely to be present in all future
hunts, and present a significant danger
to life and property if persons and
vessels are not excluded from the
immediate vicinity of a hunt.

Discussion of Comments and Changes

The Coast Guard received a total of 49
comments after publication of the
interim rule. The comments included
letters from 10 organizations, 1 federal
agency, the Makah tribe, and 1 petition
with multiple signatures. Responses to
these comments and changes made in
the interim rule are discussed in the
following paragraphs.

Several comments objected to the
taxpayer expense involved in
implementing this rule. One suggested
that the costs associated with
enforcement of the RNA be borne by the
Makah Tribe, not with federal funds.
RNAs, safety zones and limited access
areas are enforced nationwide using the
Coast Guard’s operating expense
account. For example, a city fireworks
display often requires a safety zone
around it and federal funds are
expended in implementing and
enforcing such zones. Moreover, the
creation of an RNA does not require that
the Coast Guard be on scene for the rule
to be in effect; the Coast Guard has the
discretion to place units on scene with
or without a rule.

A frequent comment was that the
RNA violated first amendment rights.
Generally, these comments raised the
concern that the 500 yard MEZ distance
prevents appropriate documentation
and recording of an event that is of
significant public interest. One
comment suggested that the Coast Guard
implement a system of observers pooled
from the media and non-government
agencies to witness the whale hunt from
Coast Guard assets. The Coast Guard
recognizes that there is a public interest
in the media recording and
documenting this event. The interim
rule allowed a single press pool vessel
within the MEZ subiject to certain
restrictions. Requiring other members of
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the public, including potential
protesters, to remain 500 yards away
from the hunt is a reasonable, content
neutral restriction in light of the serious
safety concerns presented by a whale
hunt. This carefully tailored final rule
balances the allowance for a press pool
vessel within the MEZ and the
significant public safety concerns, tribal
treaty rights, and first amendment
rights. The creation of the RNA is
intended to enhance safety at sea. The
presence of a media pool vessel and
helicopters during prior hunts indicate
very good ability for the media to
document and witness these events.

Numerous comments opposed any
whaling. A petition with several
signatures requested that the Coast
Guard repeal the exclusionary zone.
One comment stated that the Coast
Guard failed to remain impartial and
neutral. Another comment opined that
the zone was being created solely to
avoid controversy. Several comments
addressed the morality of whale hunting
and described the intended method of
killing the whale as inhumane. The
Coast Guard has been informed by the
Department of Interior and Department
of Justice that physical interference with
the Makah whale hunt is inconsistent
with federal law. The Coast Guard is
very concerned about the public safety
aspects of the Makah whale hunt and,
through implementation of this rule, is
taking carefully tailored precautions
without unconstitutionally infringing on
public activities.

Several comments disagreed with the
U.S. Government’s position that the
Makah have International Whaling
Commission permission to whale. Some
comments also indicated that the hunt
is inconsistent with international law
and compromises the U.S. position on
international whaling. Several
comments expressed that the hunt
would not promote the Makah’s well
being, that the hunt would lead to
commercial whaling on a world-wide
basis, and that whale hunting violates
the Marine Mammal Protection Act. One
comment stated that the RNA could
result in killing ““JJ the whale.”” These
comments involve matters outside the
scope of this rule and are primarily the
concern of other federal and
international bodies. The Coast Guard is
working with other agencies to ensure
its efforts are consistent with federal
law.

Some comments raised concerns that
the proposed SECURITE broadcasts

created an unreasonable restriction on
boaters in the area and provided
inadequate notice of the MEZ. The MEZ
is activated when a Makah whaling
vessel displays the international
numeral pennant five (5) flag. The final
rule has been modified with respect to
the length of the SECURITE notice prior
to whale hunting operations. The Makah
whalers are required to provide a
Channel 16 VHF-FM SECURITE notice
one half hour prior to whale hunt
operations and every half hour
following that until completion of the
hunt. In addition, all vessels transiting
the RNA are urged to keep an operating
marine radio tuned to Channel 16 VHF-
FM. The Coast Guard has not observed
unreasonable restrictions on boating
when an MEZ has been activated and
finds that one half-hour notice is
adequate notice to boaters considering
the small size of the MEZ and the low
density of vessel traffic.

Several comments requested that the
MEZ be applied to all Makah vessels
engaged in the hunt. The zone is
intended to enhance safety at sea in the
vicinity of the hunting activity. The
extension of the zone to include all
Makah vessels would create multiple
zones around vessels that are not
necessarily directly involved in the
hunt. The MEZ is established during
daylight hours when a Makah vessel
engaged in the hunt issues the one-half
hour SECURITE notice and raises the
international numeral five pennant. If
the pennant is transferred from one
vessel to another vessel involved in the
hunt, then the zone is established
around that vessel. The pennant is the
signal to all mariners that the zone is in
place around the vessel flying the
pennant.

Although numerous comments
requested a public hearing, no
comments provided convincing reasons
why a hearing would be helpful in this
rulemaking. Based on all the comments
received to date, there has been an
adequate forum and sufficient time for
the public to express its concerns on all
issues related to this rulemaking.

One comment stated that there was no
evidence supporting the finding that
physical interference with the hunt is
inconsistent with federal law. The
Department of the Interior (DOI) is the
agency tasked with determination of
tribal treaty rights. In DOI’s view, the
Makah Tribe’s right to engage in the
harvest of whales is protected by federal
law, and the federal government has

legal authority to protect the exercise of
that right. The central purpose of this
regulation, however, is to enhance
safety at sea.

Some comments asked that the RNA
be extended southward to the full
breadth of the Makah Tribe’s usual and
accustomed fishing area at 48°02'25" N.
The whale hunts that took place in early
1999 generally involved operations
south of the RNA boundary as
established in the interim rule. These
hunts were nevertheless within the
Makah’s usual and accustomed whaling
area. The Makah have indicated they
will continue to hunt in this area.
Further the Coast Guard has determined
that it is capable of monitoring activity
in this area. The final rule is extending
the RNA to include a greater portion of
the Makah Tribe’s usual and
accustomed fishing area. The Coast
Guard Authorization Act of 1998 added
a definition of navigable waters of the
United States at 33 U.S.C. 1222(5) to
include the territorial sea out to 12
nautical miles from the baseline of the
United States. (Pub. L. 105-383, Title
111, §301(a), Nov 13, 1998, 112 Stat.
3417). This authorizes the Coast Guard
to extend the protections of the RNA
under the Ports and Waterways Safety
Act from three to twelve nautical miles
from the baseline of the United States.
For the purposes of this rule, the
definition at 33 U.S.C. 1222(5)
supercedes the definitions found at 33
CFR 8§§2.05-5 and 2.05-25. The RNA
will extend out to a north-south line
approximately 10 nautical miles off the
western coast of Washington State so as
to avoid the Navy firing range and the
Traffic Separation Scheme (TSS). The
RNA will also extend southward to fully
encompass the Tribe’s usual and
accustomed fishing areas. The purpose
of the RNA is to promote safety. The
Makah have clearly established that
they will hunt within their entire usual
and accustom fishing area. The Notice
of Proposed Rule Making and the
Interim Rule relied heavily upon the
concern within the Coast Guard of the
ability to patrol effectively in this
remote area. Now that we have
experienced an actual hunt we believe
we can effectively patrol the expanded
area. NOAA has also indicated that they
would like the RNA to similarly be
expanded. This is an illustration of the
expanded RNA:

BILLING CODE 4910-15-P
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Regulatory Evaluation

This final rule is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).
Although some public comments stated
that this action constitutes a significant
regulatory action, the Coast Guard
disagrees based on the minor portion of
the navigable waters affected, and the
brief time that actual whale hunt
operations involve. Because of the
limited number of whales that can be
taken annually and the small size of the
MEZ, the Coast Guard expects the
economic impact of this interim rule to
be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this final rule would have a
significant economic impact on a
substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

Small entities that might be affected
could include whale-watching ventures,
tugboats and their tows, small passenger
vessels, and commercial fishermen.
Several comments stated that the impact
on small entities had not been
quantified. Some of these comments
indicated that both the media as an
economic entity and recreational fishing
vessels would be harmed by this rule.
The media will be allowed to document
the hunt using a media pool vessel.
Small entities and recreational vessels
such as fishing vessels and whale
watching boats need to maintain
prudent distances from whale hunts as
a safety precaution whether this rule
exists or not. As discussed above, the
Coast Guard recommends that all
mariners, including small entities,
maintain a distance well in excess of
500 yards during whale hunt activities.
The very small size and duration of the
MEZ minimizes the effects, if any, from
this rule on small entities.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have

a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(Public Law 104-121), the Coast Guard
offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this final rule
under Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government, or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
potential environmental impacts of this

rule and concluded that there were no
potential effects that preclude
application of the categorical exclusion
found under figure 2-1, paragraph
(34)(g), of Commandant Instruction
M16475.I1C. Paragraph (34)(g) authorizes
a categorical exclusion for rulemakings
changing a Regulated Navigation Area.
In assessing the potential environmental
impacts of this rule, the Coast Guard
consulted with the U.S. Fish and
Wildlife Service, the Nisqually National
Wildlife Refuge Complex, the
Washington Maritime National Wildlife
Refuge Complex, and the National
Marine Fisheries Service. A “Categorical
Exclusion Determination’ is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and record keeping
requirements, Security measures,
Waterways.

Accordingly, the interim rule
amending 33 CFR part 165 which was
published at 63 FR 52609 on October 1,
1998, is adopted as a final rule with the
following change:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS.

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. Amend 8§ 165.1310 by revising
paragraphs (a) and (e) to read as follows:

§165.1310 Strait of Juan de Fuca and
Adjacent Coastal Waters of Northwest
Washington; Makah Whale Hunting—
Regulated Navigation Area.

(a) The following area is a Regulated
Navigation Area (RNA): From
48°02.25'N, 124°42.1'W northward
along the mainland shoreline of
Washington State to Cape Flattery and
thence eastward along the mainland
shoreline of Washington State to
48°22'N, 124°34'W; thence due north to
48°24.55'N, 124°34'W; thence
northwesterly to 48°27.1'N, 124°41.7'W;
thence due west to 48°27.1'N,
124°45.5'W; thence southwesterly to
48°20.55'N, 124°51.05'W, thence west
south west to 48°18.0'N 124°59.0'W,
thence due south to 48°02.25'N,
124°59.0'W) thence due east back to the
shoreline of Washington at 48°02.25'N,
124°42.1'W. Datum: NAD 1983.

* * * * *

(e) The Makah Tribe shall make
SECURITE broadcasts beginning one
half hour before the commencement of
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a hunt and every half hour thereafter
until hunting activities are concluded.
This broadcast shall be made on
channel 16 VHF-FM and state:

A whale hunt is proceeding today within
the Regulated Navigation Area established for
Makah whaling activities. The (name of
vessel) is a (color and description of vessel)
and will be flying international numeral
pennant five (5) while engaged in whaling
operations. This pennant is yellow and blue
in color. Mariners are required by federal
regulation to stay 500 yards away from (name
of vessel), and are strongly urged to remain
even further away from whale hunt activities
as an additional safety measure.

* * * * *

Dated: November 1, 1999.
James C. Olson,

Captain, U.S. Coast Guard, Acting
Commander, 13th Coast Guard District.

[FR Doc. 99-29365 Filed 11-9-99; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-087-1-9939a; FRL-6463-6]
Approval and Promulgation of
Implementation Plans: Approval of

Revisions to the North Carolina State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On July 29, 1998, the State of
North Carolina, through the North
Carolina Department of Environment
and Natural Resources (NCDENR)
submitted miscellaneous revisions to
the North Carolina State
Implementation Plan (SIP). These
revisions include but are not limited to,
clarifying rules for the control of
particulate emissions, adding
requirements for expedited permit
processing, revising the Division name
and address, and amending case-by-case
MACT language. EPA is approving these
revisions because they are consistent
with the requirements set forth in the
Clean Air Act (CAA) amendments of
1990.

DATES: This direct final rule is effective
January 10, 2000, without further notice,
unless EPA receives adverse comment
by December 10, 1999. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Gregory Crawford at the

U.S. Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960.

Copies of documents relative to this
action are available at the following
addresses for inspection during normal
business hours:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960.

North Carolina Department of
Environment and Natural Resources,
Division of Air Quality, 1641 Mail
Service Center, Raleigh, North
Carolina 27699.

FOR FURTHER INFORMATION CONTACT:

Gregory Crawford, Regulatory Planning

Section, Air Planning Branch, Air

Pesticides and Toxics Management

Division at 404/562-9046.

SUPPLEMENTARY INFORMATION:

I. Background

On July 29, 1998, the State of North
Carolina Department of Environment
and Natural Resources submitted
revisions to amend, adopt, and repeal
multiple sections in the North Carolina
Administrative Code. These
amendments address Subchapters 2D—
Air Pollution Control Requirements and
2Q—Air Quality Permits Requirements.
Detailed descriptions of the
amendments are listed under ““Analysis
of the State’s Submittal.”

11. Analysis of State’s Submittal

15 A NCAC 2D .0101—Definitions,
.0104—Incorporation by Reference,
.0105—Mailing List, .0202—Registration
of Air Pollution Sources, .0302—
Episode Criteria, .0531—Sources in
Nonattainment Areas, .0953—Vapor
Return Piping for Stage Il Vapor
Recovery, .1902—Definitions, .1903—
Permissible Open Burning Without a
Permit, 15 A NCAC 2Q .0103—
Definitions, .0108—Delegation of
Authority, .0307—Public Participation
Procedures

These regulations were amended to
change the Division’s name from
Division of Environmental Management
to the Air Quality Division, due to
restructure of the organization.

15A NCAC 2Q .0207—Annual
Emissions Reporting

This regulation was amended to add
perchloroethylene to the list of
compounds in 15A NCAC 2Q .0207,

since annual reporting of emissions is
required.

15A NCAC 2Q .0805—Grain Elevators,
.0806—Cotton Gins, .0807—Emergency
Generators

These regulations were amended to
revise the exclusionary levels for permit
fee purposes for both grain elevators and
cotton gins and to clarify that storage
tanks that store fuel for an emergency
generator would not disqualify the
generator from exclusionary rules.

15A NCAC 2D .0506—Particulates from
Hot Mix Asphalt Plants, .0507—
Particulates From Chemical Fertilizer
Manufacturing Plants, .0508—
Particulates From Pulp and Paper Mills,
.0509—Particulates from Mica or
Feldspar Processing Plants, .0510—
Particulates From Sand, Gravel, or
Crushed Stone Operations, .0511—
Particulates From Lightweight Aggregate
Processes, .0513—Particulates From
Portland Cement Plants, .0514—
Particulates From Ferrous Jobbing
Foundries, .0515—Particulates From
Miscellaneous Industrial Processes,
.0540—Particulates From Fugitive Non-
Process Dust Emission Sources

These regulations were adopted to
clarify existing and adopt new rules for
the control of particulate emissions. The
allowable emission rates for the sections
were simplified from a table format to
a bullet listing of emission rates for each
section.

15A NCAC 2D .0521—Control of Visible
Emissions

This regulation amends language to
use consistent terminology in the visible
emissions rule.

15A NCAC 2D .0914—Determination of
VOC Emission Control System
Efficiency

This regulation was amended to
correct a deficiency identified by the
EPA in the procedures for determining
capture efficiency. EPA recommends
capture efficiency protocols and test
methods be determined as described in
the EPA document, EMTIC GD-035,
“Guidelines for Determining Capture
Efficiency.” The State is incorporating
this rule by reference.

15A NCAC 2D. 0927—Bulk Gasoline
Terminals
This regulation was amended to

require bulk gasoline terminals to weld
or gasket deck seams on contact decks.

15A NCAC 2D. 0953—Vapor Return
Piping for Stage Il Vapor Recovery

This regulation was amended to
require affected facilities (any gasoline
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service station or gasoline service
station dispensing facility) to install
necessary piping for installation of the
California Air Resource Board certified
Stage Il vapor recovery systems.

15A NCAC 2Q .0101—Required Air
Quality Permits, .0306—Permits
Requiring Public Participation, .0312—
Application Processing Schedule

These regulations amend the case-by-
case Maximum Achievable Control
Technology rules by incorporating
details of the final federal requirements
into the existing State rules requiring
and specifying procedures for such
determinations.

15A NCAC 2D .0938—Perchloroethylene
Dry Cleaning System

This regulation was amended to
remove an unnecessary rule since
perchloroethylene is no longer
considered a volatile organic compound
for the formation of ozone.

15A NCAC 2Q .0312—Application
Processing Schedule, .0313—Expedited
Processing Schedule, .0607 Application
Processing Schedule

These regulations adopt rules for the
implementation of expedited permit
processing procedures and amend the
application processing schedule rules.

I11. Final Action

EPA is approving the aforementioned
changes to the SIP because they are
consistent with the Clean Air Act and
EPA requirements.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective January 10, 2000
without further notice unless the
Agency receives adverse comments by
December 10, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on January 10,
2000 and no further action will be taken
on the proposed rule.

IVV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ““Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation.

In addition, E.O. 12875 requires EPA
to develop an effective process
permitting elected officials and other
representatives of state, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999),) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612, (52 FR 41685 (October 30,
1987),) on federalism still applies. This
rule will not have a substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 12612. The
rule affects only one State and does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically

significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires EPA
to develop an effective process
permitting elected and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
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governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create a
mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter |, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must

prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is nota
“major” rule as defined by 5 U.S.C.
804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards” (VCS) if available
and applicable when developing

programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 10, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: October 5, 1999.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52 [AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I1I—North Carolina

2. Section 52.1770(c) is amended by
revising the entries for Sections 2D Air
Pollution Control Requirements: .0101,
.0104, .0105, .0202, .0302, .0506, .0507,
.0508, .0509, .0510, .0511, .0513, .0514,
.0515, .0521, .0531, .0540, .0914, .0927,
.0938, .0953, .1902, .1903 and
Subchapter 2Q Air Quality Permits
Requirements: .0101, .0103, .0108,
.0207, .0306, .0307, .0312, .0313, .0607,
.0805, .0806, .0807, to read as follows:

§52.1770 Identification of plan.

* * * * *

(c) EPA approved regulations.
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EPA APPROVED NORTH CAROLINA REGULATIONS

State
State citation Title/subject effective EPA daaptgroval Explanation
date
Subchapter 2D Air Pollution Control Requirements
* * * * * *
Section .0101 ....ooooviiiiiiiie DefinitionNs ......coocvviiiiiiicii 1/15/98 11/10/99
Subchapter 2D Air Pollution Control Requirements
* * * * * *
Section L0105 ....oocviiiiiieee e Mailing LiSt .....oooiiiiiiiiiiiiie s 1/15/98 11/10/99
Section .0202 ......cocciieiiiie e Registration of Air Pollution Sources ............... 1/15/98 11/10/99
Section .0302 .....occiiiiiii e Episode Criteria ........cccceevovviniiiiiienieeiee e 1/15/98 11/10/99
* * * * * *
Section .0506 .........cooeiiiiiniii e Particulates from Hot Mix Asphalt Plants ........ 3/20/98 11/10/99
Section .0507 .....oooiiiiiiiie Particulates from Chemical Fertilizer ............... 3/20/98 11/10/99
Subchapter 2D Air Pollution Control Requirements
Section . Particulates from Pulp and Paper Mills ........... 3/20/98 11/10/99
Section . Particulates from Mica or Feldspar Processing 3/20/98 11/10/99
Section . Particulates from Sand, Gravel, or Crushed 3/20/98 11/10/99
Stone Operations.
Section . 0511 ...ooeiviiieiiie e Particulates from Lightweight Aggregate ......... 3/20/98 11/10/99
* * * * * *
Section .0513 ..o Particulates from Portland Cement Plants ...... 3/20/98 11/10/99
Section .0514 .....oooiiiiiii Particulates from Ferrous Jobbing Foundries 3/20/98 11/10/99
Subchapter 2D Air Pollution Control Requirements
Section .0521 .....cooiiiiiii Control of Visible EMISSIONS ..........ccccocvvvvienee. 3/20/98 11/10/99
* * * * * *
Section L0531 ..oooiiiiiiiiiiee e Sources in Nonattainment Areas ...........cccceeuee 1/15/98 11/10/99
Section .0540 .....ocoviiiiiiiie e Particulates from Fugitive Non-Process Dust 3/20/98 11/10/99
Emission Sources.
* * * * * *
Section .0914 ....oociiiiiiee e Determination of VOC Emission Control Sys- 3/20/98 11/10/99
tem Efficiency.
* * * * * *
Section .0927 .....oooiiiiiii Bulk Gasoline Terminals ...........cccceceeiienneennn. 3/20/98 11/10/99
Subchapter 2D Air Pollution Control Requirements
* * * * * *
Section .0953 ... Vapor Return Piping for Stage Il Vapor Re- 1/15/98 11/10/99
covery.
Section .0953 ... Vapor Return Piping for Stage Il Vapor Re- 3/20/98 11/10/99
covery.
* * * * * *
Section .1902 ......cccciiiiiiee e DefinitioNS ......oooviiieiiiieeee e 1/15/98 11/10/99
Section .1903 ..o Permissible Open Burning Without a Permit ... 1/15/98 11/10/99
Subchapter 2Q Air Quality Permits Requirements
Section .0101 ....oooviiiiiiiie e Required Air Quality Permits ...........cccccevveennee. 3/20/98 11/10/99
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EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State
State citation Title/subject effective EPA ;ptproval Explanation
date ate
* * * * * * *
Subchapter 2Q Air Quality Permits Requirements
Section .0103 .....ccoveiiiiee e DEfiNItioNS .....coviiiiiiieeceeeee e 1/15/98 11/10/99
Section .0207 .....oooiiiiiiii Annual Emissions Reporting ..........c.ccceeveevneene 1/15/98 11/10/99
* * * * * * *
Section .0306 .....ccceeiiiiiiiie e Permits Requiring Public Participation ............ 3/20/98 11/10/99
Section .0307 ....ooociiiiiiiie Public Participation Procedures ............c.c........ 1/15/98 11/10/99
* * * * * * *
Section .0312 ..o Application Processing Schedule .................... 3/20/98 11/10/99
Subchapter 2Q Air Quality Permits Requirements
Section . Grain Elevators .........ccccccevviiiienicniicceen 1/15/98 11/10/99
Section . Cotton Gins 1/15/98 11/10/99
Section . Emergency Generators ...........cccceevcveiiiinieenins 1/15/98 11/10/99

[FR Doc. 99-27931 Filed 11-9-99; 8:45 am]
BILLING CODE 6560-50-p

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AD-FRL-6471-6]

Approval and Promulgation of Air
Quality Implementation Plans; Rhode
Island; Amendments to Air Pollution
Control Regulation Number 9;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: On June 2, 1999 (64 FR
29563), EPA promulgated amendments
to Rhode Island’s Air Pollution Control
Regulation Number 9. The document
correctly identified the changes in the

Regulation. However, the table
incorrectly implied that the entire
regulation had been changed.
EFFECTIVE DATE: August 2, 1999.
FOR FURTHER INFORMATION CONTACT: lan
D. Cohen, Air Permits Program, U.S.
Environmental Protection Agency,
Region 1, One Congress Street, Suite
1100 (CAP), Boston, MA 02114-2023;
(617) 918-1655.
SUPPLEMENTARY INFORMATION: In the
document published on June 2, 1999,
the revision to Table 52.2081 is
incorrect. This final rule corrects the
table to incorporate only the changes
submitted by Rhode Island DEM on
August 6, 1996.

The EPA regrets any inconvenience
the earlier information has caused.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Prevention of

significant deterioration, Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: October 28, 1999.
John P. DeVillars,
Regional Administrator, Region I.

Part 52, title 40 of the Code of Federal
Regulations is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401, et seq.

Subpart OO—Rhode Island

2.1n §52.2081, Table 52.2081 is
amended by adding a new entry to the
existing state citation for Air Pollution
Control Regulation No. 9.

§52.2081 EPA-approved Rhode Island
State regulations.
* * * * *

TABLE 52.2081—EPA-APPROVED RULES AND REGULATIONS

Date Date ap-
State citation Title/subject adopted proved by  FR citation 52.2070 Changes/Unapproved sections
by State EPA

Air Pollution control Air Pollution 30 July 2 June 64 FR 29563 (c)(54) Changes in 9.1.7, 9.1.18, and 9.5.1(c) to add
Regulation No. 9. Control Per- 1996. 1999. Dual Source Definition. Changes in
mits. 9.1.24(b)(3), 9.5.2(b)(2)d(i), 9.5.1(d) and
9.5.1(f) to change Particulate Increment.

Changes in 9.1.6 to revise BACT definition.

* * * * * * *
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[FR Doc. 99-29183 Filed 11-9-99; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

42 CFR Part 61
RIN 0991-AA96
Service Fellowships

AGENCY: Office of the Secretary, HHS.
ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (HHS) is adopting
without change the interim final rule
amending the regulations governing
service fellowships which was
published in the Federal Register on
February 27, 1998 (63 FR 9949). These
amendments revised the authority
citation, extended the time limitation on
initial appointments from 2 years to 5
years, permitted extensions of
appointments for up to 5 years rather
than year-to-year, and deleted obsolete
references to the Surgeon General.

DATES: Effective Date: November 10,
1999. The effective date for this final
rule is not delayed because it adopts the
interim final rule without change.

FOR FURTHER INFORMATION CONTACT:
Jerry Moore, NIH Regulations Officer,
National Institutes of Health, 6011
Executive Boulevard, Suite 601, MSC
7669, Rockville, MD 20852; telephone
301-496-4607 (not a toll-free number);
Fax 301-402-0169. For information
with regard to service fellowships
contact Edie Bishop, Office of Human
Resource Management, National
Institutes of Health, 31 Center Dr., MSC
0424, Bethesda, MD 20892—-0424;
telephone 301-402-9484 (not a toll-free
number).

SUPPLEMENTARY INFORMATION: The
Department of Health and Human
Services (HHS) published in the Federal
Register on February 27, 1998 (63 FR
9949) an interim final rule amending the
regulations, codified at 42 CFR part 61,
subpart B, governing service
fellowships. Although the amendments
were published as an interim final rule
and were effective immediately, the
Secretary requested comments on the
regulations. The comment period
expired on April 28, 1998. HHS
received no comments on the
amendments. Consequently, HHS is
adopting the interim final rule without
change as a final rule.

Section 207(g) of the Public Health
Service Act, as amended, authorizes the

Secretary to designate individual
scientists, other than Commissioned
Officers of the Public Health Service
(PHS), to receive fellowships; to be
appointed for duty with the Service and
compensated without regard to the civil
service classification laws; to hold their
fellowships under conditions prescribed
therein; and to be assigned for studies
or investigations either in the United
States or foreign countries during the
terms of their fellowships.

Consistent with the legislative intent
of the PHS Act, §61.32 of the
implementing regulations codified at 42
CFR Part 61, sates that service
fellowships “may be provided to secure
the services of talented scientists for a
period of limited duration for health-
related research, studies, and
investigations where the nature of the
work or the character of the individual’s
services render customary employing
methods impracticable or less
effective.”

The interim final rule amended
§61.38 of the service fellowship
regulations to make time limitations on
initial appointments more flexible.
Specifically, the interim final rule
extended the current time limitation on
initial appointments from 2 to 5 years,
and revised the requirements with
respect to extensions to permit
extensions for up to 5 years rather than
year-to-year. These changes are
intended to provide HHS health
agencies with greater flexibility to
recruit and retain their scientists. It is
anticipated that the increased flexibility
will provide for simplified recruitment
and classification. Employment will
continue to be linked to scientific
excellence as determined by agency
peer review processes.

The interim final rule also amended
the authority citation and the references
to the Surgeon General to reflect that the
authority for the service fellowships are
vested in the Secretary. Section 61.30
was amended to remove the paragraph
designations and the definition for the
term “‘Surgeon General’ and to add the
definition for the term *‘Secretary,” and
§61.34 was amended to remove clause
(b) and redesignate clause(c) and (b) to
reflect current policy.

The following statements are
provided for public information.

Executive Order No. 12866

Executive Order No. 12866,
Regulatory Planning and Review,
requires that all regulatory actions
reflect consideration of the costs and
benefits they generate, and that they
meet certain standards, such as avoiding
the imposition of unnecessary burdens
on the affected public. If an action is

deemed to fall within the scope of the
definition of the term “significant
regulatory action” contained in 8§ 3(f) of
the Order, a pre-publication review by
the Office of Management and Budget’s
(OMB) Office of Information and
Regulatory Affairs (OIRA) is necessary.
This rule was reported to OIRA, and it
was deemed not to be a significant
regulatory action.

Regulatory Flexibility Act

Regulatory Flexibility Act of 1980 (5
U.S.C. chapter 6) requires that
regulatory actions be analyzed to
determine whether they will have a
significant economic impact on a
substantial number of small entities.
The Secretary certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
and, therefore, a regulatory flexibility
analysis, as defined under the
Regulatory Flexibility Act of 1980 is not
required. This rule applies to
individuals who apply for and may
receive service fellowships. The rule
does not apply or affect “‘small entities”
as that term is defined in 5 U.S.C. 601.

Paperwork Reduction Act

This rule does not contain any
information collection requirements that
are subject to OMB approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

List of Subjects in 42 CFR Part 61

Fellowships.
Approved: September 10, 1999.
Harold Varmus,
Director, National Institutes of Health.
Dated: November 1, 1999.
Donna Shalala,
Secretary.

Subpart B—Service Fellowships

Accordingly, the interim rule
amending 42 CFR part 61, subpart B,
which was published at 63 FR 9949 on
February 27, 1998, is adopted as a final
rule without change.

[FR Doc. 99-29400 Filed 11-9-99; 8:45 am]
BILLING CODE 4140-01-M
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171 and 172

[Docket No. RSPA-99-6212 (HM-189P)]
RIN 2137-AD38

Hazardous Materials Regulations:

Editorial Corrections and
Clarifications; Correction

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rule [RSPA—99—
6212 (HM-189P)], which was published
in the Federal Register on Monday,
September 27, 1999. That final rule
amended the Hazardous Materials
Regulations (HMR) to correct editorial
errors, make minor regulatory changes
and, in response to requests for
clarification, improve the clarity of
certain provisions in the HMR.
EFFECTIVE DATE: October 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Michael G. Stevens, Office of Hazardous
Materials Standards, (202) 366—8553,
Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001.
SUPPLEMENTARY INFORMATION:

Background

On September 27, 1999, RSPA
published a final rule under Docket
HM-189P (64 FR 51912) to correct
editorial errors, make minor regulatory
changes and, in response to request for
clarification, improve the clarity of
certain provisions in the HMR. This
amendment makes minor corrections to
the September 27 final rule, which was
effective October 1, 1999.

Because the amendments do not
impose new requirements, notice and
public procedure are unnecessary. The
following is a summarization of the
corrections made under this final rule.

Summary of Changes
Part 171
Section 171.6

In paragraph (b)(2), in the table of
OMB control numbers, two subsection
references in the third column are
revised to correct a printing error.

Part 172

Section 172.101

In the entry “Organic peroxide type C,
liquid,” UN3103, in column (1), the

letter “G”’ was omitted inadvertently.
The letter “G” in column (1) of the
Hazardous Materials Table identifies
proper shipping names for which one or
more technical names of the hazardous
material must be entered in parentheses
in association with the basic
description. This change was recently
adopted in a final rule published March
5, 1999 (Docket HM-215C; 64 FR
10742).

In the entry “Dichlorofluoromethane
or refrigerant gas R21”, the word
“refrigerant” is corrected to read
“Refrigerant’.

In the entry “Sulfur”, 4.1 UN1350, in
column (6), the ““9” label code is
corrected to read ““4.1”. This revision
aligns the label entry with the
corresponding hazard class of the
material.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not subject to review
by the Office of Management and
Budget. This rule is not significant
according to the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034). Because
of the minimal economic impact of this
rule, preparation of a regulatory impact
analysis or a regulatory evaluation is not
warranted.

B. Executive Order 12612

This final rule has been analyzed in
accordance with the principles and
criteria in Executive Order 12612
(“Federalism’). Federal hazardous
material transportation law, (49 U.S.C.
5101-5127) contains express
preemption provisions at 49 U.S.C.
5125.

RSPA is not aware of any State, local,
or Indian tribe requirements that would
be preempted by correcting editorial
errors and making minor regulatory
changes. This final rule does not have
sufficient federalism impacts to warrant
the preparation of a federalism
assessment.

C. Executive Order 13084

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“‘Consultation and Coordination
with Indian Tribal Governments”).
Because this rule would not
significantly or uniquely affect the
communities of the Indian tribal
governments, the funding and
consultation requirements of this
Executive Order do not apply.

D. Regulatory Flexibility Act

I certify that this final rule will not
have a significant economic impact on
a substantial number of small entities.
This rule makes minor editorial changes
which will not impose any new
requirements on persons subject to the
HMR; thus, there are no direct or
indirect adverse economic impacts for
small units of government, businesses or
other organizations.

E. Unfunded Mandates Reform Act of
1995

This rule does not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995. It does
not result in costs of $100 million or
more to either State, local, or tribal
governments, in the aggregate, or to the
private sector, and is the least
burdensome alternative that achieves
the objective of the rule.

F. Impact on Business Processes and
Computer Systems (Year 2000)

Many computers that use two digits to
keep track of dates may, on January 1,
2000, recognize *‘double zero™ not as
2000 but as 1900. The Year 2000
problem could cause computers to stop
running or to start generating erroneous
data. The Year 2000 problem poses a
threat to the global economy in which
Americans live and work. With the help
of the President’s Council on Year 2000
conversion, Federal agencies are
reaching out to increase awareness of
the problem and to offer support. We do
not want to impose new requirements
that would mandate business process
changes when the resources necessary
to implement those requirements would
otherwise be applied to the Year 2000
problem.

This final rule does not impose
business process changes or require
modification to computer systems.
Because the final rule does not affect
organizations’ ability to respond to the
Year 2000 problem, we do not intend to
delay the effectiveness of the
requirements in the final rule.

G. Paperwork Reduction Act

There are no new information
collection requirements in this final
rule.

H. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
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to cross-reference this action with the
Unified Agenda.

List of Subjects
49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Reporting and recordkeeping
requirements.

49 CFR Part 172

Education, Hazardous materials
transportation, Hazardous waste,
Labeling, Markings, Packaging and
containers, Reporting and recordkeeping
requirements.

Accordingly, 49 CFR parts 171 and
172 are corrected by making the
following correcting amendments:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

§171.6 [Corrected]

2.In 8171.6, in the paragraph (b)(2)
table, for the entry “2137-0557,” in
column 3 under “Title 49 CFR part or
section where identified and
described”, “173.124(a)(1)(iii)(b),
(@)(2)(iii)(d)" is removed and
©173.124(a)(1)(iii)(B), (a)(2)(iii)(D)" is
added in its place.

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

3. The authority citation for part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

§172.101 [Corrected]

4.1n §172.101, in the Hazardous
Materials Table, the following
amendments are made:

a. In Column (1), for the entry
“Organic peroxide type C, liquid, 5.2,
UN3103", the letter “G” is added.

b. In column (2), the entry
“Dichlorofluoromethane or refrigerant
gas R21” is amended by revising the

word “refrigerant” to read
“Refrigerant”.

c. In Column (6), for the entry **Sulfur,
4.1, UN1350", the label code “9” is
removed and “4.1” is added in its place.

Issued in Washington, DC, on November 2,

1999, under authority delegated in 49 CFR
part 1.

Stephen D. Van Beek,

Deputy Administrator.

[FR Doc. 99-29141 Filed 11-9-99; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 990318076-9109-02; |.D.
110499A]

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Commercial Haddock Harvest

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Increase of haddock landing
limit.

SUMMARY: NMFS announces that less
than 75 percent of the haddock target
total allowable catch (TAC) will be
harvested (4,218.5 mt) for the 1999
fishing year under the present landing
limit. Therefore, the Regional
Administrator, Northeast Region, NMFS
(Regional Administrator) is increasing
the landing limit. As of 0001 hours
November 5, 1999, vessels fishing under
a multispecies day-at-sea (DAS) may
land up to 5,000 Ib (2,268 kg) per DAS,
50,000 Ib (22,680 kg) per trip maximum,
for any DAS utilized on or after
November 5, 1999. This action provides
the industry with the opportunity to
harvest at least 75 percent of the target
TAC for the 1999 fishing year.

DATES: Effective from 0001 hours,
November 5, 1999, through 2400 hours,
April 30, 2000.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 978—
281-9273.

SUPPLEMENTARY INFORMATION:
Regulations implementing the haddock

trip limit in Framework Adjustment 27
(64 FR 24066, May 5, 1999) became
effective May 1, 1999. To ensure that
haddock landings remain within the
target TAC of 5,600 mt established for
the 1999 fishing year, Framework 27
established an initial landing limit of
2,000 Ib (907.2 kg) per day and 20,000
Ib (9,071.8 kg) per trip maximum.
Framework 27 also provided a
mechanism to increase or decrease the
haddock trip limit based upon the
percentage of TAC which is projected to
be harvested. Section 648.86(a)(1)(iii)
specifies that if the Regional
Administrator has projected that less
than 75 percent of the haddock target
TAC (4,218.5 mt) will be harvested for
the 1999 fishing year the landing limit
may be increased. Further, this section
stipulates that NMFS will publish a
notification in the Federal Register
informing the public of the date of any
increase or decrease.

Based on the available information,
the Regional Administrator has
projected that less than 4,218.5 mt of
haddock will be harvested by April 30,
2000, under the existing landing limit.
The Regional Administrator has
determined that increasing the haddock
landing limit to 5,000 Ib (2,268 kg) per
DAS, 50,000 Ib (22,680 kg) per trip
maximum, is justified because it
provides the industry with the
opportunity to harvest at least 75
percent of the target TAC for the 1999
fishing year. Therefore, the Regional
Administrator, under § 648.86(a)(1)(iii),
has increased the haddock landing limit
to 5,000 Ib (2,268 kg) per DAS, 50,000
Ib (22,680 kg) per trip maximum, for
DAS used on or after 0001 hours,
November 5, 1999, through 2400 hours,
April 30, 2000.

Classification

This action is required by 50 CFR Part
648 and is exempt from review under
E.O. 12286.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 4, 1999.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-29389 Filed 11-4-99; 4:59 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1951

RIN 0560-AF78

Farm Loan Programs Account
Servicing Policies—Servicing Shared
Appreciation Agreements

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency, USDA.

ACTION: Proposed rule.

SUMMARY: The Farm Service Agency
(FSA) is proposing to amend the Shared
Appreciation Agreement and the
servicing of Shared Appreciation
Agreements. The Shared Appreciation
Agreement ensures that FSA shares in
any appreciation of real estate security
when a farm borrower has received a
writedown of a portion of his or her
FSA debt. The amount due can be paid
in full or amortized when the Shared
Appreciation Agreement matures or is
triggered during the term of the
agreement. The changes will allow the
value of some capital improvements
made during the term of the Shared
Appreciation Agreement to be deducted
from recapture, change the maturity
period of future Shared Appreciation
Agreements from 10 years to 5 years,
and reduce the interest rate on Shared
Appreciation loans to the Farm Program
Homestead Protection rate. These
changes will give borrowers an
opportunity to repay a portion of the
FSA debt that was written off, while
still ensuring that the Government
promptly recaptures some appreciation
of the collateral. This rule will also
improve Agency security during the
term covered by the Shared
Appreciation Agreement.

DATES: Comments on this rule and on
the information collections must be
submitted by January 10, 2000 to be
assured consideration.

ADDRESSES: Submit written comments
to Director, Farm Loan Programs, Loan
Servicing and Property Management
Division, United States Department of
Agriculture, Farm Service Agency,
STOP 0523, 1400 Independence
Avenue, SW, Washington, DC 20250—
0523.

FOR FURTHER INFORMATION CONTACT:
Michael C. Cumpton, telephone (202)
690-4014; electronic mail:
mike__cumpton@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget under
Executive Order 12866.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. New
provisions included in this rule will not
impact a substantial number of small
entities to a greater extent than large
entities. Therefore, a regulatory
flexibility analysis was not performed.

Environmental Evaluation

It is the determination of FSA that
this action is not a major Federal action
significantly affecting the environment.
Therefore, in accordance with the
National Environmental Policy Act of
1969, and 7 CFR part 1940, subpart G,
an Environmental Impact Statement is
not required.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. In accordance with
this rule: (1) All State and local laws
and regulations that are in conflict with
this rule will be preempted; (2) except
as specifically stated in this rule, no
retroactive effect will be given to this
rule; and (3) administrative proceedings
in accordance with 7 CFR parts 11 and
780 must be exhausted before seeking
judicial review.

Executive Order 12372

For reasons contained in the Notice
related to 7 CFR part 3015, subpart V
(48 FR 29115, June 24, 1983), the
programs within this rule are excluded
from the scope of E.O. 12372, which
requires intergovernmental consultation
with State and local officials.

The Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), requires
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments or the private
sector of $100 million or more in any 1
year. When such a statement is needed
for a rule, section 205 of the UMRA
requires FSA to prepare a written
statement, including a cost benefit
assessment, for proposed and final rules
with “Federal mandates” that may
result in such expenditures for State,
local, or tribal governments, in the
aggregate, or to the private sector.
UMRA generally requires agencies to
consider alternatives and adopt the
more cost effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates, as defined under Title Il of
the UMRA, for State, local, and tribal
governments or the private sector. Thus,
this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act

The amendments to 7 CFR part 1951
set forth in this proposed rule require no
revisions to the information collection
requirements that were previously
approved by OMB under the provisions
of 44 U.S.C. chapter 35.

Title: 7 CFR 1951-S, Farmer Program
Account Servicing Policies.

OMB Number: 0560-0161.

Expiration Date of Approval: January
31, 2001.

Type of Request: Revision of a
currently approved information
collection.

Abstract: The information collected
under OMB Number 0560-0161, as
identified above, is needed in order for
FSA to effectively administer the
regulation relating to the servicing of
delinquent direct FSA farm loans. The
information is collected by the loan
official in order to document the
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borrower’s eligibility for specific loan
servicing actions. The reporting
requirements imposed on the public by
the regulations set out in 7 CFR 1951—
S are necessary to administer the loan
program in accordance with statutory
requirements, are consistent with
commonly performed lending practices,
and are necessary to protect the
Government’s financial interest.

This proposed rule—to provide for
the exclusion of the value of some
capital improvements when
determining the amount of shared
appreciation recapture due, reduce the
term of the Shared Appreciation
Agreement, and reduce the interest rate
on amortized shared appreciation
amounts—is expected to result in no
increase in the number of applicants for
loan servicing nor increase the time
required to apply. The other information
collection requirements approved under
this control number will not change.
Therefore, no request for revision is
being made.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.4 hours per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated Number of Respondents:
6,100.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 8,588 hours.

Proposed topics for comment include:
(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments should be sent to
the, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for Agriculture,
Washington, DC 20503 and to Michael
C. Cumpton, Senior Loan Officer,
USDA, FSA, Farm Loan Programs Loan
Servicing Division, Farm Service
Agency, USDA, 1400 Independence
Ave., SW, STOP 0523, Washington, DC
20250-0523: Comments regarding

paperwork burden will be summarized
and included in the request for OMB
approval of the information collection.
All comments will also become a matter
of public record.

Federal Assistance Programs

These changes affect the following
FSA programs as listed in the Catalog of
Federal Domestic Assistance:
10.407—Farm Ownership Loans

Discussion of the Proposed Rule

The Shared Appreciation Agreement
was first issued by the Farmers Home
Administration (now the Farm Service
Agency (FSA)) as an exhibit to 7 CFR
part 1951, subpart S in accordance with
the Agricultural Credit Act of 1987 to
enable the Agency to recapture a portion
of the government debt that was written
down from farm loan programs that
assisted delinquent or financially
distressed family farmers. Writedown
options include partial debt forgiveness
if the borrower can show a positive cash
flow on the ongoing farm operation and
the action is in the best financial
interest of the Government. In those
instances where FSA forgives debt
through a debt writedown and has real
estate security, the borrower enters into
a Shared Appreciation Agreement with
the Government so FSA can share in
any future appreciation of the real
estate. Currently, over 11,900 Shared
Appreciation Agreements have been
executed on debt writedown of over
$1.7 billion. Approximately 6,500 of
these agreements are currently in effect
and will become due over the next 10
years. The agreement states that if
repayment is triggered within 4 years of
entering into the agreement, the
borrower owes the Agency 75 percent of
any positive appreciation of the real
estate security and 50 percent if the
agreement is triggered after 4 years. In
its present form, the Shared
Appreciation Agreement states that
repayment can be triggered if the
Agency accelerates the promissory notes
or the borrower pays in full, stops
farming, or conveys the property. If
none of these actions occurs in a 10 year
period and the Shared Appreciation
Agreement reaches maturity, then
repayment is automatically due. The
maximum amount to be recaptured
cannot exceed the amount of the
writedown received by the borrower.
Currently under § 1951.914(e) (63 FR
6627, 6629, February 10, 1998), if the
Shared Appreciation Agreement is
triggered by some action other than
acceleration, satisfaction of the debt, or
the cessation of farming, the amount
due can be amortized for up to 25 years
at nonprogram rates if the borrower can

develop a farm business plan with a
positive cash flow.

FSA proposes three changes to 7 CFR
part 1951, subpart S. The term of new
Shared Appreciation Agreements will
be reduced to 5 years. This will reduce
the burden of the Agency in monitoring
the Shared Appreciation Agreements
and allow the farmer to plan for the
future without a contingent liability in
the distant future. Next, allowances will
be made for certain capital
improvements made to property covered
by an existing or future Shared
Appreciation Agreement. The
contributory value of capital
improvements will be deducted from
the appraised value calculated at the
time of the triggering event or at the end
of the agreement and will reduce the
amount due. The Agency proposes that
this rule will allow a deduction for the
value of certain improvements involved
in all Shared Appreciation Agreements
that have matured, provided that there
has been no agreement or resolution to
pay the amount due, and all future
agreements. The proposal allows
farmers to develop and better maintain
their real estate. This proposed rule
intends changes to FSA direct loans
only. The term reduction and value of
capital improvement exclusion may be
considered in a separate rulemaking
document involving the FSA
Guaranteed Loan Program. However,
any comments on this modification as it
applies to the Guaranteed Loan Program
will also be considered. Finally, the
agency proposes that the interest rate
charged on Shared Appreciation loans,
which are approved when a borrower
cannot pay the shared appreciation due,
will be reduced from the current
nonprogram rate to near the Federal
borrowing rate. This will allow
borrowers easier access to the
amortization option and, in turn, allow
greater government recapture on debt
writedowns.

List of Subjects in 7 CFR Part 1951

Account servicing, Credit, Debt
restructuring, Loan programs—
agriculture, Loan programs—housing
and community development.

Accordingly, 7 CFR part 1951 is
amended as follows:

PART 1951—SERVICING AND
COLLECTIONS

1. The authority citation for part 1951
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 31
U.S.C. 3716; 42 U.S.C. 1480.
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Subpart S—Farm Loan Programs
Account Servicing Policy

2. Amend §1951.914 by revising
paragraphs (b) introductory text, (c)(1),
(e)(6) and (e)(9) to read as follows:

§1951.914 Servicing shared appreciation
agreements.
* * * * *

(b) When shared appreciation is due.
Shared Appreciation is due at the end
of the 5 year term of the Shared
Appreciation Agreement, or sooner, if

one of the following events occurs:
* * * * *

(1) The current market value of the
real estate property will be determined
based on a current appraisal. If a
dwelling, barn, grain storage bin, or silo
was constructed on the property during
the term of the Shared Appreciation
Agreement, its contributory value, as
determined by an FSA appraisal, will be
deducted from the value of the property
for calculation of appreciation. If the
new item is a replacement for a like
item that existed when the Shared
Appreciation Agreement was executed
or the original item was notably
expanded, such as the addition of rooms
to a home, only the value added by the
new or expanded item that increases the
value of the original item will be
deducted from the current market value.
If only a portion of the real estate is
being sold, or has been sold, an
appraisal will be done only on the real
estate being considered for release. In
the event of a partial sale, an appraisal
may be required to determine the
market value of the property at the time
the Shared Appreciation Agreement was
signed if such value cannot be obtained
through another method.

* * * * *

(6) The interest rate will be the Farm
Program Homestead Protection rate
contained in RD Instruction 440.1
(available in any FSA office.)

* * * * *

(9) Unless serviced in accordance
with this paragraph, the loan for the
repayment of the shared appreciation
amount will be closed and serviced in
accordance with subpart J of this part.
If the borrower has outstanding Farm
Loan Programs loans, and becomes
delinquent or financially distressed in
accordance with § 1951.906, the loan for
the repayment of the Shared
Appreciation Agreement may be
considered for reamortization as set
forth in §1951.909(e).

Signed in Washington, DC, on October 31,
1999.

August Schumacher, Jr.,

Under Secretary for Farm and Foreign
Agricultural Services.

[FR Doc. 99-29396 Filed 11-9-99; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service
9 CFR Part 391

[Docket No. 99-045P]

Fee Increase for Meat and Poultry
Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to increase the fees FSIS charges meat
and poultry establishments, importers,
and exporters for providing voluntary
inspection services, overtime and
holiday inspection services,
identification services, certification
services, and laboratory services. These
fee increases reflect the increased cost of
inspection, the national and locality pay
raise for Federal employees (proposed
4.8 percent effective January 2000), the
increased laboratory costs, and the
applicable travel and operating costs.
FSIS is proposing to make the fee
increases effective January 2, 2000. At
this time, FSIS is not proposing to
amend the fee for the Accredited
Laboratory Program.

DATES: Comments must be received by
December 10, 1999.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket Clerk, Docket #99-045P, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 102,
Cotton Annex, 300 12th Street, SW.,
Washington, DC 20250-3700. All
comments submitted in response to this
proposal will be available for public
inspection in the Docket Clerk’s Office
between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: For
information concerning policy issues,
contact Daniel Engeljohn, Ph.D.,
Director, Regulations Development and
Analysis Division, Office of Policy,
Program Development, and Evaluation,
FSIS, U.S. Department of Agriculture,
Room 112, Cotton Annex, 300 12th
Street, SW., Washington, DC 20250,
(202) 720-5627, fax number (202) 690—
0486.

For information concerning fee
development, contact Michael B.
Zimmerer, Director, Financial
Management Division, Office of
Management, FSIS, U.S. Department of
Agriculture, Room 2130-S, 1400
Independence Avenue, SW.,
Washington, DC 20250, (202) 720-3552.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act
(FMIA) and the Poultry Products
Inspection Act (PPIA) provide for
mandatory inspection by Federal
inspectors of meat and poultry
slaughtered or processed at official
establishments. Such inspection is
required to ensure the safety,
wholesomeness, and proper labeling of
meat and poultry. The cost of
mandatory inspection (excluding such
services performed on holidays or on an
overtime basis) is borne by FSIS.

In addition to mandatory inspection,
FSIS provides a range of voluntary
inspection, certification, and
identification services for meat and
poultry. Under the Agricultural
Marketing Act of 1946, as amended (7
U.S.C. 1621 et seq.), FSIS provides these
services to assist in the orderly
marketing of various animal products
and byproducts not subject to the FMIA
or the PPIA. These services include the
certification of technical animal fats and
the inspection of exotic animal
products. FSIS is required to recover the
costs of voluntary inspection,
certification, and identification services.

FSIS also provides certain voluntary
laboratory services that establishments
or others may request FSIS to perform.
The cost of these services, which are
provided under the Agricultural
Marketing Act of 1946, must be
recovered by FSIS. Laboratory services
are provided for four types of analytic
testing. These are: microbiological
testing, residue chemistry tests, food
composition tests, and pathology
testing.

Each year, FSIS expects to review the
fees that it charges for providing
overtime and holiday inspection
services, voluntary inspection,
identification, and certification services,
and laboratory services, and to perform
a cost analysis to determine whether the
fees it has established are adequate to
recover the costs that it incurs in
providing the services. In its analysis of
projected costs for January 1, 2000 to
September 30, 2000, FSIS has identified
increases in the costs that it will incur.
FSIS is not proposing an increase in the
fees for full calendar year 2000 because
FSIS intends to propose a new fee
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increase each Federal Fiscal Year (FY),
i.e., the next fee increase after this
proposed one should be effective on
October 1, 2000. The proposed fee
increases are attributable to the
increased cost of inspection, the
national and locality pay raise for
Federal employees (proposed 4.8
percent effective January 2000), the
increased laboratory costs, and the
applicable travel and operating costs.
Accordingly, FSIS is proposing to
amend 9 CFR section 391.2 to increase
the base time fee for providing meat and
poultry voluntary inspection,
identification, and certification services
from $37.00 per hour per program
employee to $37.88 per hour per
program employee (an increase of

2.38%). FSIS is also proposing to amend
§391.3 to increase the rate for providing
meat and poultry overtime and holiday
inspection services from $36.84 per
hour per program employee to $39.76
per hour per program employee (an
increase of 7.93%). Additionally, FSIS
is proposing to amend §391.4 to
increase the rate for meat and poultry
laboratory services from $50.88 per hour
per program employee to $58.52 per
hour per program employee (an increase
of 15.02%). The increase in base time
and overtime and holiday time rates is
proportional to the salary increase and
the inflation index rate recommended
by the Office of Management and
Budget for overhead costs (applicable
travel and operating costs). The larger

fee increase in laboratory services
relative to the other two fees is due to
(1) an increase in the direct costs of
laboratory services and (2) a decrease in
the hours of activity. The lower the
usage, the higher the fee, because there
are less hours over which to distribute
the overhead costs.

The differing fee increase for each
type of service is the result of the
different amount it costs FSIS to provide
these three types of services. These
differences in costs stem from various
factors including the differing salary
levels of the personnel who provide the
services.

These fees and the proposed increase
are reflected in Table 1.

TABLE 1.—INSPECTION SERVICE TYPE AND CURRENT AND PROPOSED RATES FOR 1/1/00 TO 9/30/00

Proposed
Proposed
Service type Cug/e}z%turrate Yea;;tzeooo increase
$/h0Ur $/h0ur
BaASE fiMIE eiiiiiiiiii ettt e e e e e e e et e e e e e e e e —————aeeeaaa————eaaeeeaantbaataeeeaanarraaes 37.00 37.88 .88
Overtime and Holiday .. 36.84 39.76 2.92
[ Lo To] =1 (o] VTP PP PP UPPPRPPPN 50.88 58.52 7.64

Beginning with the FY 2001, FSIS
intends to propose adjustments in its
fees for voluntary and reimbursable
inspections effective each October 1.
This approach will facilitate more
consistent and timely proposals to
adjust fees, and will assist the Agency
and affected industry to plan for these
fee adjustments.

Executive Order 12866 and Regulatory
Flexibility Act

Because this proposed rule has been
determined to be not significant, it was
not reviewed by the Office of
Management and Budget (OMB) under
Executive Order 12866.

The Administrator, FSIS, has
determined that this action will not
have a significant economic impact on
a substantial number of small entities as
defined by the Regulatory Flexibility Act
(5 U.S.C. 601). The fee increases
provided for in this document reflect a
small increase in the costs currently
borne by those entities which elect to
utilize certain inspection services
voluntarily. These voluntary services are
generally sought by larger
establishments because of larger
production volume or because of greater
complexity and diversity in the
products they produce; the small
establishments do not seek these
services perhaps because they cannot
afford them. Therefore, the small
establishments are not likely to be
affected adversely by the increases.

The extent of incremental adverse
impact is estimated from the proposed
percentage increases in base time and
overtime and holiday rates. The increase
in base time rate from $37.00/hour to
$37.88/hour amounts to 2.38 percent.
The overtime and holiday services rate
from $36.84 to $39.76 amounts to 7.93
percent or about 8 percent. These
increases are consistent with similar
increases in wages and overtime rates in
the private sector. For example,
according to the Bureau of Labor
Statistics web site, the average wage,
including overtime, in the poultry
slaughtering and processing industry
(SIC 2015) increased by about 5 percent
(from $344.73 per week in July 1998 to
$361.70 in July 1999). The average
hourly wage, excluding the overtime
rate, increased by 4 percent during the
same period. The increase in labora