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Federal Register
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-Al168

Prevailing Rate Systems; Change in
Survey Cycle for the Southwestern
Michigan Appropriated Fund Wage
Area

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing a final rule to
change the full-scale survey cycle for
the Southwestern Michigan
appropriated fund Federal Wage System
wage area from odd to even-numbered
fiscal years. This change is being made
to help even out the local wage survey
workload of the Department of Defense.

DATE: This final rule is effective on
November 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hopkins, (202) 606—2848, FAX:
(202) 606-0824, or e-mail to
jdhopkin@opm.gov.

SUPPLEMENTARY INFORMATION: On May 3,
1999, the Office of Personnel
Management (OPM) published an
interim rule (64 FR 23531) to change the
full-scale survey cycle for the
Southwestern Michigan wage area from
odd to even-numbered fiscal years. The
interim regulation had a 30-day public
comment period, during which OPM
received no comments. The interim rule
is therefore being made final. Under
section 532.207 of title 5, Code of
Federal Regulations, the scheduling of
wage surveys takes into consideration
the best timing in relation to wage
adjustments in the principal local
private enterprise establishments,
reasonable distribution of workload of
the lead agency, timing of surveys for
nearby or selected wage areas, and

scheduling relationships with other pay
surveys.

This change is being made to help
even out the Department of Defense’s
(DOD’s) wage survey workload and
stems from DOD’s recent acquisition of
lead agency responsibility for 23 Federal
Wage System (FWS) wage areas from the
Department of Veterans Affairs. DOD
requested that a full-scale wage survey
for the Southwestern Michigan wage
area be conducted in October 1999 and
that a wage change survey be conducted
in October 2000. The timing of the
Southwestern Michigan wage survey
relative to private sector wage
adjustments will remain unchanged.

The Federal Prevailing Rate Advisory
Committee, the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees, reviewed
and concurred by consensus with this
change.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule (64 FR
23531) amending 5 CFR part 532
published on May 3, 1999, is adopted as
final with no changes.

Office of Personnel Management.

Janice R. Lachance,

Director.

[FR Doc. 99-25610 Filed 9-30-99; 8:45 am]
BILLING CODE 6325-01-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-Al74

Prevailing Rate Systems; Redefinition
of the Eastern South Dakota and
Wyoming Appropriated Fund Wage
Areas

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing a final rule that
will redefine Jackson County, South
Dakota, from the area of application of
the Eastern South Dakota appropriated
fund Federal Wage System (FWS) wage
area to the area of application of the
Wyoming wage area, and redefine Teton
County, Wyoming, from the area of
application of the Wyoming FWS wage
area to the area of application of the
Montana wage area. The redefinition of
Jackson County will place all of
Badlands National Park in one wage
area and the redefintion of Teton
County will place employees at Grand
Teton National Park on the same wage
schedule as employees at the nearby
Yellowstone National Park.

DATES: Effective Date: This regulation is
effective on November 1, 1999.
Applicability Date: This regulation
applies on the first day of the first
applicable pay period beginning on or
after October 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hopkins, by phone at (202)
606-2848, by FAX at (202) 606-0824, or
by email at jJdhopkin@opm.gov.

SUPPLEMENTARY INFORMATION: On June
23, 1999, the Office of Personnel
Management (OPM) published a
proposed rule (64 FR 33427) to redefine
Jackson County, South Dakota, from the
area of application of the Eastern South
Dakota appropriated fund Federal Wage
System (FWS) wage area to the area of
application of the Wyoming wage area
and to redefine Teton County,
Wyoming, from the area of application
of the Wyoming wage area to the area
of application of the Montana wage area.
Under section 5343 of title 5, United
States Code, OPM is responsible for
defining wage areas. For this purpose,
we follow the regulatory criteria
established in section 532.211 of title 5,
Code of Federal Regulations. The
Federal Prevailing Rate Advisory
Committee (FPRAC), the statutory
national labor-management committee
responsible for advising OPM on
matters concerning the pay of FWS
employees, recommended by consensus
that we redefine Jackson County, South
Dakota, and Teton County, Wyoming.
FPRAC found no compelling reasons to
make other changes in the Eastern South
Dakota and Wyoming FWS wage areas.
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The Eastern South Dakota wage area
continues to meet the regulatory
requirements to remain a separate wage
area. There are currently about 550 FWS
workers in the wage area, the wage
area’s host activity continues to have the
capacity to host local wage surveys, and
wage surveys in the area continue to
produce adequate wage data to
determine local prevailing rates. Based
on an analysis of the regulatory criteria
for defining FWS wage areas, FPRAC
found mixed results for Jackson County.
However, Badlands National Park is
currently split by the boundary of the
Wyoming wage area. The park
headquarters is located in the Eastern
South Dakota wage area, while most of
the park is located in the Wyoming
wage area. The redefinition of Jackson
County to the Wyoming wage area will
place the entire park in one wage area.

The Wyoming wage area also
continues to meet the regulatory
requirements to remain a separate wage
area. There are currently about 1,300
FWS workers in the wage area, the wage
area’s host activity continues to have the
capacity to host local wage surveys, and
wage surveys in the area continue to
produce adequate wage data to
determine local prevailing rates. Based
on the mixed nature of the regulatory
analysis findings, there was no clear
indication that Teton County should be
redefined to one wage area more than
another. However, the two main FWS
employers in northwestern Wyoming
are Yellowstone National Park and
Grand Teton National Park. The parks
are connected by the John D.
Rockefeller, Jr., Memorial Parkway, with
a distance of only about 8 kilometers (5
miles) separating the parks.

The parks are located in a region
geographically isolated by the Rocky
Mountains from both the Montana and
Wyoming survey areas. Although the
regulatory criteria do not favor defining
Teton County to one wage area more
than another, we are placing the parks
in the same wage area based on
FPRAC’s recommendation. This change
will place all Department of the Interior
FWS employees stationed in
northwestern Wyoming in the same
wage area, including those FWS
employees assigned to Yellowstone
National Park and Grand Teton National
Park.

The proposed rule provided a 30-day
public comment period, during which
we received two comments, both of
which supported these changes.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities

because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, the Office of Personnel
Management amends 5 CFR part 532 as
follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. Appendix C to subpart B is
amended by revising the wage area
listings for the Montana, Eastern South
Dakota, and Wyoming wage areas to
read as follows:

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey Areas

* * * * *

MONTANA

Survey Area

Montana:
Cascade
Lewis and Clark
Yellowstone

Area of Application. Survey area plus

Montana:
Beaverhead
Big Horn
Blaine
Broadwater
Carbon
Carter
Chouteau
Custer
Daniels
Dawson
Deer Lodge
Fallon
Fergus
Flathead
Gallatin
Garfield
Glacier
Golden Valley
Granite
Hill
Jefferson
Judith Basin
Lake
Liberty
Lincoln
McCone
Madison
Meagher
Mineral
Missoula
Musselshell

Park
Petroleum
Phillips
Pondera
Powder River
Powell
Prairie
Ravalli
Richland
Roosevelt
Rosebud
Sanders
Sheridan
Silver Bow
Stillwater
Sweet Grass
Teton
Toole
Treasure
Valley
Wheatland
Wibaux

Wyoming:
Big Horn
Park
Teton

* * * * *

SOUTH DAKOTA
EASTERN SOUTH DAKOTA

Survey Area

South Dakota:
Minnehaha

Area of Application. Survey area plus:

South Dakota:
Aurora
Beadle
Bennett
Bon Homme
Brookings
Brown
Brule
Buffalo
Campbell
Charles Mix
Clark
Clay
Codington
Corson
Davison
Day
Deuel
Dewey
Douglas
Edmunds
Faulk
Grant
Gregory
Haakon
Hamlin
Hand
Hanson
Hughes
Hutchinson
Hyde
Jerauld
Jones
Kingsbury
Lake
Lincoln
Lyman
McCook
McPherson
Marshall
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Mellette
Miner
Moody
Potter
Roberts
Sanborn
Spink
Stanley
Sully
Todd
Tripp
Turner
Union
Walworth
Washabaugh
Yankton
Ziebach
lowa:
Dickinson
Emmet
Lyon
Osceola
Minnesota:
Jackson
Lincoln
Lyon
Murray
Nobles
Pipestone
Rock

* * * * *

WYOMING

Survey Area

Wyoming:
Albany
Laramie
Natrona

South Dakota:
Pennington

Area of application. Survey area plus:
Wyoming:
Campbell
Carbon
Converse
Crook
Fremont
Goshen
Hot Springs
Johnson
Lincoln
Niobrara
Platte
Sheridan
Sublette
Sweetwater
Uinta
Washakie
Weston
Nebraska:
Banner
Box Butte
Cheyenne
Dawes
Deuel
Garden
Kimball
Morrill
Scotts Bluff
Sheridan
Sioux
South Dakota:
Butte
Custer
Fall River

Harding
Jackson
Lawrence
Meade
Perkins
Shannon

[FR Doc. 99-25611 Filed 9-30-99; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 915 and 944
[Docket No. FV99-915-2 FR]

Avocados Grown in South Florida and
Imported Avocados; Revision of the
Maturity Requirements for Fresh
Avocados

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the maturity
requirements currently prescribed under
the marketing order for avocados grown
in south Florida, and those specified in
the avocado import maturity regulation.
The marketing order regulates the
handling of avocados grown in south
Florida, and is administered locally by
the Avocado Administrative Committee
(Committee). This rule changes maturity
requirements by adding additional
shipping dates, weights and/or
diameters to the shipping schedule for
several avocado varieties, and adds
three new varieties of avocados to the
shipping schedule. This rule facilitates
the shipment of avocados as they
mature, and ensures that only mature
fruit is shipped to the fresh market. This
helps improve grower returns and
promotes orderly marketing.
Application of the maturity
requirements to imported avocados is
required under section 8e of the
Agricultural Marketing Agreement Act
of 1937.

EFFECTIVE DATE: This final rule becomes
effective October 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 2276, Winter Haven,
Florida 33883; telephone: (941) 299—
4770, Fax: (941) 299-5169; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720-
2491, Fax: (202) 720-5698. Small
businesses may request information on
complying with this regulation by

contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement No. 121 and Marketing
Order No. 915, both as amended (7 CFR
part 915), regulating the handling of
avocados grown in South Florida,
hereinafter referred to as the “order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

This final rule is also issued under
section 8e of the Act, which provides
that whenever certain specified
commodities, including avocados, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

There are no administrative
procedures which must be exhausted
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prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

Under the terms of the marketing
order, fresh market shipments of Florida
avocados are required to be inspected
and are subject to grade, size, maturity,
pack, and container requirements. The
maturity requirements for Florida
avocados are intended to prevent the
shipment of immature avocados. This
helps to improve buyer confidence in
the marketplace, and foster increased
consumption. Current maturity
requirements for the varieties of
avocados grown in Florida are
expressed in terms of minimum weights
and diameters for specific dates during
the shipping period (hereinafter referred
to as the avocado maturity shipping
schedule, maturity schedule, or
shipping schedule), and color
specifications for those varieties of
avocados that turn red or purple when
mature. The maturity requirements for
the various varieties of avocados are
different, because each variety has
different growing and maturation
characteristics. The maturity
requirements for each variety are based
on test results. A minimum grade
requirement of U.S. No. 2 is also in
effect for Florida avocados.

This rule changes the avocado
maturity shipping schedule for various
varieties currently prescribed in
paragraph (a)(2) of §915.332 under the
order. The shipping schedule for each
variety is divided into A, B, C, and D
dates which reflect different ripening
times associated with the individual
variety. The dates for a particular
variety are established to regulate the
shipment of smaller-sized avocados,
which tend to take longer to mature.
Consequently, A dates are associated
with larger diameter, heavier fruit, and
are established for early season
shipments. D dates are established for
the end of a variety’s marketing season
and allow the remaining smaller-sized
mature fruit to be shipped. For a
majority of the avocado varieties, the
maturity schedule includes B and C
dates that fall somewhere between the A
and D dates for the particular variety.
This rule adds B or C shipping dates,
with specific minimum weight, and/or
minimum diameter measurements to the
shipping schedule for the Arue, Beta,
Donnie, Leona, Loretta, and Tower Il
varieties. It also adds three new varieties
of avocados, the Semil 34, Semil 43, and
the Melendez, to the maturity schedule,
including specific shipping
requirements for each. This rule
facilitates the shipment of these
varieties of avocados as they mature,
and ensures that only mature fruit is

shipped to the fresh market, which is
expected to help improve grower
returns and promote orderly marketing.
The Committee met and unanimously
recommended these changes late last
year.

Section 915.51 of the order provides
the authority to issue regulations
establishing specific maturity
requirements for avocados. The maturity
requirements for avocados grown in
Florida, based on minimum weights,
diameters, and skin color in §915.332 (7
CFR 915.332) of the order, are in effect
on a continuous basis. The maturity
requirements specify minimum weights
and diameters for specific shipping
periods for approximately 60 varieties of
avocados, and color specifications for
those varieties which turn red or purple
when mature. The maturity
requirements and dates for the various
varieties of avocados are different
because each variety has different
characteristics and maturity times.

This rule makes several changes to the
maturity provisions under the order.
The first change adds B or C shipping
dates, with specific minimum weight,
and/or minimum diameter
measurements to the shipping schedule
for the Arue, Beta, Donnie, Leona,
Loretta, and Tower Il varieties. Section
915.332 of the order rules and
regulations outlines the maturity
requirements for avocados using a
maturity schedule. Over the years, the
maturity schedule has been determined
to be the best indicator of maturity for
the different varieties of avocados grown
in Florida, and growers and handlers
rely on the schedule in making
harvesting, packing, and shipping
decisions. The maturity requirements
are designed to make sure that all
shipments of Florida avocados are
mature, so as to provide consumer
satisfaction essential for the successful
marketing of the crop, and to provide
the trade and consumers with an
adequate supply of mature avocados in
the interest of producers and
consumers.

The maturity requirements for
specified periods are based on the
growing, harvesting, and maturity
periods for the various varieties of
Florida avocados. Such requirements
prescribe minimum weights and/or
diameters for specified periods as the
maturity requirements for different
varieties of avocados. These
requirements are used as indicators
during harvest to determine which
avocados are sufficiently mature to
complete the ripening process.

The maturity requirements pertain to
certain dates. These dates are
established based on years of testing.

Each covered variety has its own set of
dates on the maturity schedule. The
maturity requirements and dates for the
various varieties of avocados are
different because individual varieties
have different characteristics and
growing seasons. As previously
mentioned, the schedule is broken up
into A, B, C, and D dates, though not all
varieties have dates and requirements
for each.

The different dates are used to reflect
the ripening time associated with the
individual varieties. Larger fruit within
a variety matures earlier, while smaller-
sized fruit takes longer to mature.
Consequently, A dates are associated
with larger sizes and weights, and are
established for shipments early in a
variety’s season. D dates are established
for the end of a variety’s season when
all fruit should be mature, and releases
all remaining sizes and weights.

For a majority of varieties, the
schedule also includes B and C shipping
dates that fall somewhere in between
the A and D dates for the particular
variety. These dates provide for a
gradual shift in the maturity standards
from the beginning of the season to its
end, allowing for the shipment of
smaller sizes and weights as a variety
matures. However, not all varieties have
established dates and requirements for B
and C dates. Because of the nature and
volume of the varieties when they were
added to the schedule, the Committee,
in the past, did not believe that
establishing B and C dates for some
varieties was necessary.

This rule permits varieties of
avocados of certain minimum weights
and diameters to be shipped by handlers
earlier than currently required. This rule
adds a C date for Arue variety avocados
so those with a minimum weight of 12
ounces can be shipped by June 20, or
the nearest Monday to that date each
year. Currently, Arue variety avocados
of this weight cannot be shipped until
July 4. This rule adds a C date for Beta
variety avocados so those with a
minimum weight of 14 ounces or a
minimum diameter of 3%16 inches can
be shipped by August 29, or the nearest
Monday to that date each year.
Currently, Betas of this weight or size
cannot be shipped until September 5.
This rule also adds a C date for Donnie
avocados so that those with a minimum
weight of 12 ounces can be shipped by
June 20, or the nearest Monday to that
date each year. Currently, Donnies of
this weight cannot be shipped until July
4. This rule also adds a B date for Leona
avocados so that those with a minimum
weight of 16 ounces can be shipped by
October 3, or the nearest Monday to that
date each year. Currently, Leonas of this
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weight cannot be shipped until October
10. This rule adds a C date for Loretta
avocados so that those with a minimum
weight of 22 ounces or a minimum
diameter of 312416 inches can be shipped
by September 19, or the nearest Monday
to that date each year. Currently,
Lorettas of this weight or size cannot be
shipped until September 26. This rule
also adds a C date for Tower Il avocados
so that those with a minimum weight of
10 ounces or a minimum diameter of
3%16 inches can be shipped by August
29, or the nearest Monday to that date
each year. Currently, Tower Il variety
avocados of this weight or size cannot
be shipped until September 5. This
action was recommended by the
Committee because it believes that for
the varieties listed above, the absence of
B or C dates left too much of a gap
between the A and D dates.

Because smaller sizes were maturing
before the next available shipping date,
guantities of small mature fruit could be
lost to fruit drop during the time gap
before it could be harvested and
shipped. With tree crops, incidents of
fruit dropping from the limbs occurs
due to weather, disease, or other reasons
depending on the particular crop. Fruit
drop can increase as the fruit begins to
mature. It is usually best to harvest the
crop as close to maturity as possible to
minimize fruit drop. In the case of
avocados, when fruit drops from the tree
it can experience bruising, insect
damage, or reach a stage of ripeness
where it cannot successfully be packed
without being bruised. This results in an
economic loss for growers and handlers.
The Committee agreed that this has
become more of a problem during the
past few years as the production of
avocados has increased following the
devastation caused by Hurricane
Andrew in 1992.

As an example of the problem,
consider the Arue variety. This variety
currently has scheduled A, B, and D
dates. However, the absence of a C date
leaves a five-week gap between the B
and D dates. This means that the
minimum weight for the Arue variety
remains at 14 ounces for this five-week
period until the D date is reached
releasing all weights. By filling the gap
with a C date falling between the B and
D dates, and a minimum weight of 12
ounces based on the Committee’s
maturity testing procedures, smaller
sizes of this variety can be shipped as
they mature. Similar situations exist for
the Beta, Donnie, Leona, Loretta, and
Tower Il varieties, and the relaxed
maturity requirements permit handlers
to ship the fruit as it reaches satisfactory
maturity, and avoid losses caused by
fruit drop.

The above avocado varieties were
tested by the Committee to better
identify the maturity of avocados grown
in South Florida. The Committee based
its recommendations on the testing data.

This rule also adds three new
varieties of avocados to the avocado
maturity shipping schedule. A few years
ago, budwood for the Semil 34, Semil
43, and Melendez varieties was obtained
and evenly distributed among those
growers interested in the new varieties.
Growers who planted these varieties
have been pleased with the production
and quality of the fruit. The new
varieties have also been well received in
the market place. These varieties
currently make up less than 1 percent of
domestic shipments.

Committee members believe that the
production of the Semil 43, Semil 34,
and Melendez varieties will continue to
increase. Therefore, maturity dates and
requirements are needed to ensure that
only mature fruit is shipped to the fresh
market. Growers have indicated they
would be replacing other varieties with
these varieties or planting more acres of
these new varieties. In the past, the
Committee has used the 100 bushel
mark in its considerations of whether to
add or delete varieties from the shipping
schedule. In the case of these three
varieties, production has exceeded the
100 bushel mark and the Committee
projects that production will continue to
increase because they show so much
promise.

As with all varieties currently listed
on the maturity schedule, the fruit was
tested using the Committee’s established
procedures for testing maturity of
avocados grown in south Florida to
determine dates when different sizes
and/or weights become mature. This
information is then used to recommend
the dates and requirements for addition
to the schedule. The Committee has
tested the new varieties for the past few
seasons. Adding them as regulated
varieties would place them under the
maturity requirements as are other
covered avocado varieties. This prevents
shipments of immature avocados to the
fresh market, especially during the early
part of the harvest season for each of
these varieties. Providing fresh markets
with mature fruit is an important aspect
of creating consumer satisfaction and is
in the interest of both producers and
consumers.

Florida avocado handlers may ship,
exempt from the minimum grade and
maturity requirements effective under
the order, up to 55 pounds of avocados
during any one day under a minimum
guantity provision, and up to 20 pounds
of avocados as gift packs in individually
addressed containers. Also, avocados

grown in Florida utilized in commercial
processing are not subject to the grade
and maturity requirements under the
order.

Section 8e of the Act provides that
when certain domestically produced
commodities, including avocados, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, and maturity requirements.
Since this rule revises the maturity
requirements under the domestic
handling regulations, a corresponding
change to the avocado import maturity
regulations must also be made.

Maturity requirements for avocados
imported into the United States are
currently in effect under §944.31 (7 CFR
944.31). The Hass, Fuerte, Zutano, and
Edranol varieties of avocados currently
are exempt from the maturity schedule,
and continue to be exempt under this
final rule. However, these varieties are
not exempt from the grade import
regulation, which is not being changed.

This rule adds B or C shipping dates,
with specific minimum weight, and/or
minimum diameter measurements to the
avocado maturity shipping schedule for
the Arue, Beta, Donnie, Leona, Loretta,
and Tower Il varieties offered for
importation into the United States. It
also adds three new varieties of
avocados, the Semil 34, Semil 43, and
the Melendez, to the maturity schedule,
including specific shipping
requirements for each. The domestic
maturity requirements for specified
periods are based on the growing,
maturation, and harvesting
characteristics of the various varieties of
South Florida avocados.

Import data for calendar years 1995
through April 1999 reveals that the
major exporters of avocados to the
United States are Chile, Mexico,
Dominican Republic, and the Bahamas.
Imports from these countries totaled
18,577 metric tons in 1995, 25,405 in
1996, 26,562 in 1997, 60,611 metric tons
in 1998, and 9,261 through April of
1999. Other exporting countries include
New Zealand, Belize, Israel, and
Ecuador. Imports from the latter group
of countries are small and sporadic.

Chile is the predominant exporting
country. Imports from Chile are growing
and reached 44,757 metric tons in
calendar year 1998. Chile exports
avocados into the United States
predominately during the months of
August through December. However,
exports have occurred during the period
from January through May, and in 1999,
Chile exported some avocados during
the period January through April. The
major varieties imported from Chile are
Hass, Fuerte, Zutano, and Edranol, all of
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which are exempt from the avocado
maturity shipping schedule, and
continue to be exempt under this final
rule for domestic and imported
avocados. These varieties, however, are
subject to grade requirements.

During calendar year 1998, Mexico
was the second largest exporter of
avocados into the United States. In
1998, exports from Mexico totaled 9,295
metric tons. Mexican shipments of fresh
avocados to the United States are
limited to November through February.
The only variety of avocado imported
from Mexico is the Hass, and the Hass
variety is exempt from the maturity
regulation as mentioned earlier.

The third major importing country is
the Dominican Republic. During 1998, a
total of 6,029 metric tons were imported
during all 12 months of the year.
Imports from the Bahamas during this
period were small and appear to be
declining.

Non-exempt varieties of avocados
from the foreign countries in close
proximity to Florida (Mexico, the
Dominican Republic, and Bahamas)
have similar growing, harvesting, and
maturity periods, and have met the
minimum weight and diameter maturity
requirements without any apparent
problems, and this is expected to
continue. The import maturity
requirements based on skin color apply
to avocados which turn red or purple
when mature.

A survey of Fresh Products Branch
inspection offices checking imported
avocados in 1998 revealed that most of
the imported avocados were of the Hass
variety.

This rule facilitates shipments of
avocados as they mature, and ensures
that only mature fruit is shipped to the
fresh market. Thus, importers benefit
from the changes in maturity
requirements, just like Florida growers
and handlers.

In the maturity schedule tables in
88§915.332 and 944.31, the entries for
“Tower” are removed and entries for
“Tower II”” are inserted in their place.
This is being done to correct the name
of the avocado variety listed in each of
the tables.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the

Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

There are approximately 141 avocado
producers in the production area and
approximately 49 handlers subject to
regulation under the marketing order.
There are approximately 35 importers of
avocados. Small agricultural producers
have been defined by the Small
Business Administration (SBA) as those
having annual receipts less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000 (13
CFR 121.601).

The average price for fresh avocados
during the 1997-98 season was $14.60
per 55 pound bushel box equivalent for
all domestic shipments and the total
shipments were 937,568 bushels.
Approximately 10 percent of all
handlers handled 90 percent of Florida
avocado shipments. Many avocado
handlers ship other tropical fruit and
vegetable products which are not
included in the Committees’ data but
would contribute further to handler
receipts.

Using these prices, about 90 percent
of avocado handlers could be
considered small businesses under the
SBA definition and about 10 percent of
the handlers could be considered large
businesses. Although specific data is
unavailable, the Department believes
that the majority of avocado producers
and importers may be classified as small
entities.

Section 915.51 of the order provides
the authority to issue regulations
establishing specific maturity
requirements for avocados. Maturity
requirements for avocados grown in
Florida, based on minimum weights,
diameters, and skin color, are specified
in §915.332 (7 CFR 915.332) of the
order, and are in effect on a continuous
basis. These maturity requirements
specify minimum weights and
diameters for specific shipping periods
for approximately 60 varieties of
avocados, and color specifications for
those varieties which turn red or purple
when mature. The maturity
requirements and dates for the various
varieties of avocados are different
because each variety has different
varietal characteristics and maturity
times.

This rule makes several changes to the
order’s maturity rules and regulations.
This rule revises maturity requirements

by adding shipping dates, weights, and/
or diameters to the shipping schedule
for several avocado varieties where no
dates currently exist. Specifically, this
rule adds B or C shipping dates, with
specific minimum weight, and/or
minimum diameter measurements to the
shipping schedule for the Arue, Beta,
Donnie, Leona, Loretta, and Tower Il
varieties. It also adds three new varieties
of avocados, the Semil 34, Semil 43, and
the Melendez, to the shipping schedule,
including specific shipping
requirements for each. This rule
facilitates the shipment of these
varieties of avocados as they mature,
and ensures that only mature fruit is
shipped to the fresh market. This helps
improve grower returns and promote
orderly marketing.

This rule has a positive impact on
affected entities. The changes are
recommended to provide additional
flexibility in packing avocados and to
ensure that only mature fruit is shipped
to the fresh market.

The impact of the change in these
maturity regulations will not be adverse
to growers, handlers, and importers. The
application of maturity requirements to
both Florida and imported avocados
over the past several years has helped to
assure that only mature avocados were
shipped to fresh markets. The
Committee continues to believe that the
maturity requirements for Florida
avocados are needed to improve grower
returns. Preventing the shipment of
immature avocados improves buyer
confidence in the marketplace, and
fosters increased consumption. Florida
avocado producers and handlers have
found such maturity requirements
beneficial in the successful marketing of
their avocado crop.

The change that adds B or C dates to
six varieties under the order will not
create any additional costs. This change
relaxes requirements and facilitates the
shipment of smaller-sized fruit as it
matures. Growers have noticed that
smaller-sized fruit of these varieties has
been maturing prior to the currently
specified shipping dates. This has
caused an increased incidence of fruit
drop, resulting in an economic loss to
both growers and handlers. The
additional minimum weights and/or
diameters for the six varieties will allow
growers to pick the fruit as it matures,
and reduce fruit loss while still
supplying the market with mature fruit.

The change that adds three additional
varieties to the schedule will also be
beneficial in that regard. During the
1997-98 season, the three additional
varieties comprised less than 1 percent
of total shipments from south Florida.
While this rule may result in some
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additional costs by requiring fruit to
meet minimum weight and/or diameter
maturity standards, the benefits are
expected to outweigh costs. Inspection
costs for Florida avocados are 14 cents
for a 40 pound package, or equivalent
thereof. Import inspection costs could
range from 2.2 cents per package for a
dockside inspection up to $86 for an
individual trailer load. Adding these
varieties to the domestic and import
maturity schedules helps keep
immature fruit from reaching the
market. Preventing the shipment of
immature avocados improves buyer
confidence in the marketplace, and
fosters increased consumption, thus,
improving grower returns.

These changes are intended to
provide some additional flexibility for
all handlers covered under the order,
while helping to ensure that only
mature fruit reaches the market. The
opportunities and benefits of this rule
are expected to be equally available to
all avocado handlers and growers
regardless of their size of operation. In
addition, importers are expected to
benefit similarly.

The change in the avocado maturity
shipping schedule is expected to benefit
the marketers of both Florida and
imported avocados by assuring that the
avocados marketed are of satisfactory
maturity. Experience has shown that
when immature avocados are found in
market channels they tend to weaken
the market for the mature fruit. Fresh
Products Branch inspection officials
indicated that the fruit offered for
importation has generally met maturity
requirements. Thus, the Department
believes that the changes will not limit
the quantity of imported avocados or
place an undue burden on exporters, or
importers of avocados. The changes are
expected to continue to foster customer
satisfaction and benefit all affected
entities regardless of size.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
avocado handlers. As with all Federal
marketing order programs, reports and

duplication by industry and public
sectors. In addition, the Department has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
avocado industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the December 8, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.
Finally, interested persons were invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

A proposed rule concerning this
action was published in the Federal
Register on Friday, August 20, 1999 (64
FR 45461). Copies of the rule were
mailed to all Committee members and
avocado handlers. The rule was made
available through the Internet by the
Office of the Federal Register. Copies of
the proposed rule also were sent to all
known avocado importers and to the
foreign embassies of the countries
known to be exporting avocados to the
United States. A 30-day comment
period ending September 20, 1999, was
provided to allow interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and speciality crop
marketing agreements and orders may
be viewed at the following web site:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other

will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping avocados from the 1999-2000
crop and both handlers and importers
should be able to take advantage of the
changes in the maturity schedule as
soon as possible. Further, the industry
is aware of this rule, which was
recommended at a public meeting. Also,
a 30-day comment period was provided
for in the proposed rule, and no
comments were received.

List of Subjects
7 CFR Part 915

Avocados, Marketing agreements,
Reporting and recordkeeping
requirements.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth above, 7 CFR
parts 915 and 944 are amended as
follows:

PART 915—AVOCADOS GROWN IN
SOUTH FLORIDA

1. The authority citation for 7 CFR
parts 915 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

§915.332 [Amended]

2.1n §915.332, Table I, the entry for
“Tower” is removed and an entry for
Tower Il is added in its place, the
entries for ‘‘Beta, Donnie, Loretta, Arue,
and Leona” are revised, and a new term
“Melendez” is added immediately
following the term ““Leona” and new
terms “Semil 34" and ““‘Semil 43" are
added immediately following the term
“‘Booth 3" to read as follows:

§915.332 Florida avocado maturity
regulation.

forms are periodically reviewed to available information, it is hereby found (@) **~*
reduce information requirements and that this rule, as hereinafter set forth, (2)**=*
TABLE |
Variet A Min Min B Min Min C Min Min D
Y Date Wit. Diam. Date Wt. Diam. Date Wit. Diam. Date
* * * * * * *

Tower Il .oeeeeeeiiiiiieeee, 8-01 14 3% 8-15 12 3% 8-29 10 3%16 9-05
Beta ..cooeiiis 8-08 18 3%16 8-15 16 3% 8-29 14 3%1e 9-05
* * * * * * *

Loretta .......ccoceeveeeiiiiiinns 8-22 30 4316 9-05 26 3% 9-19 22 3%16 9-26
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TABLE |—Continued

Variet A Min Min B Min Min C Min Min D
Yy Date Wt. Diam. Date Wt. Diam. Date Wt. Diam Date
* * * * * * *

ArUe ..., 5-16 16 . 5-30 14 3%16 6-20 12 7-04
Donnie 5-23 16 3%se 6—06 14 3%16 6—-20 12 7-04
* * * * * * *

Leona ........ccoovvieieeiiiiiinnnns 9-26 18 31%6 10-03 16 it i e e 10-10
Melendez 9-26 26 3% 10-10 22 316 10-24 18 3716 11-07
* * * * * * *

Semil 34 10-17 18 31%6 10-31 16 3%16 11-14 14 3%s6 11-28
Semil 43 10-24 18 31%16 11-7 16 3%16 11-21 14 3% 12-05
* * * * * * *

* * * * * and Leona” are revised, and a new term  §944.31  Avocado import maturity
§944.31 [Amended] “Melendez” is added immediately regulation.
3 I §944.31. Table 1. the entry f following the term *‘Leona” and new () * * *
ot .wn o r. m, vad end’ ne enr;rryf orr terms ““Semil 34" and ““Semil 43" are @)% * *
» owe s removed and an entry 1o added immediately following the term
Tower II” is added in its place, the “Booth 3" to read as follows:
entries for “‘Beta, Loretta, Arue, Donnie, )
TABLE |
. A ; Min. B : Min. C : Min. D
Variety Date Min. Wt. Diam. Date Min. Wt. Diam. Date Min. Wt. Diam. Date
* * * * * * *

Tower Il ...l 8-01 14 3% 8-15 12 3%16 8-29 10 3%16 9-05
Beta ...cooooeiiiiiiii 8-08 18 3%16 8-15 16 3%e6 8-29 14 3%6 9-05
* * * * * * *

Loretta ......oovvvvvviiiiiiiiiiians 8-22 30 4316 9-05 26 31%16 9-19 22 31216 9-26
* * * * * * *

Arue ....ccoeeeeieie, 5-16 16 . 5-30 14 3%16 6-20 12 7-04
Donnie 5-23 16 3% 6-06 14 3%16 6-20 12 s 7-04
* * * * * * *

Leona ........cccceeieeeiiiiinnnns 9-26 18 31%6 10-03 1 TP 10-10
Melendez .........c.ccceeevveennn 9-26 26 31%16 10-10 22 3116 10-24 18 3716 11-07
* * * * * * *

Semil 34 ..o, 10-17 18 31%6 10-31 16 3%16 11-14 14 3%6 11-28
Semil 43 ..., 10-24 18 31%16 11-7 16 3%16 11-21 14 3% 12-05
* * * * * * *

*

Dated: September 27, 1999.
Eric M. Forman,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 99-25516 Filed 9-30-99; 8:45 am]
BILLING CODE 3410-02-P

* * *

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 317 and 381

[Docket No. 99-016F]

Scale Requirements for Accurate
Weights, Repairs, Adjustments, and
Replacement After Inspection

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Direct final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending

the Federal meat and poultry products
inspection regulations to update
references to the National Institute of
Standards and Technology (NIST)
Handbook 44, ““Specifications,
Tolerances, and Other Technical
Requirements for Measuring Devices.”
The 1999 edition of NIST Handbook 44
was published in November 1998 and is
the most current edition of the
handbook. FSIS is amending the
provisions in its regulations that
reference NIST Handbook 44 to reflect
this most recent edition.

DATES: This rule will be effective on
November 30, 1999, unless the Agency
receives written adverse comments
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within the scope of the rulemaking or
written notice of intent to submit
adverse comments within the scope of
the rulemaking on or before November
1, 1999. If the agency receives relevant
adverse comments, it will publish a
timely withdrawal of the rule, and it
will not take effect. The incorporation
by reference of the publication listed in
the rule is approved by the Director of
the Federal Register as of November 30,
1999.

ADDRESSES: Adverse comments within
the scope of the rulemaking or notice of
intent to submit adverse comments
within the scope of the rulemaking
should be sent in triplicate to FSIS
Docket Clerk, DOCKET 199-016F, Room
102 Cotton Annex Building, FSIS, U.S.
Department of Agriculture, Washington,
DC 20250-3700. All comments
submitted in response to this direct final
rule will be available for public
inspection in the Docket Clerk’s Office
between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Daniel L. Engeljohn, Ph.D., Director,
Regulations Development and Analysis
Division, Office of Policy, Program
Development, and Evaluation, Food
Safety and Inspection Service, U.S.
Department of Agriculture, (202) 720—
5627.

SUPPLEMENTARY INFORMATION:

Background

Under Title 1 of the Code of Federal
Regulations (1 CFR Part 51), an agency
seeking approval of a change to a
publication that is approved for
incorporation by reference in the Code
of Federal Regulations (CFR) must
publish a notice of the change in the
Federal Register and amend the CFR.
The agency must also ensure that a copy
of the amendment or revision is on file
at the Office of the Federal Register and
notify the Director of the Federal
Register in writing that the change is
being made.

Accordingly, FSIS has reviewed the
most recent publication of NIST
Handbook 44 as it pertains to meat
products and poultry products and has
reviewed the FSIS regulations that
reference the handbook. In this direct
final rule, FSIS is amending its
regulations to change references to NIST
Handbook 44 from the 1994 edition,
published in November 1993, to the
1999 edition, published in November
1998.

The changes to the General Scales
Codes of NIST Handbook 44 from 1993
through 1998 primarily recognize new
features and capabilities of scales. These
changes were adopted to give scale

manufacturers more flexibility in scale
design and to allow them to incorporate
features that better meet the needs of the
users. Although NIST Handbook 44
addresses a wide range of scales, the
following summary describes the most
significant changes adopted in the
handbook from 1993 to 1998 that are
applicable to scales used to weigh meat
products and poultry products
produced at meat and poultry
establishments.

The new provisions allow scales used
in retail stores to compute unit prices on
the basis of price per 100 grams or price
per kilogram and permit operator keys
to be marked with standardized
pictograms. Other changes permit scales
to weigh to 105 percent of their capacity
when tare is deducted. This change
clarifies a requirement that limited
device indications. Another general
requirement exempts new weighing
systems from specific technical
requirements for load cells if the device
is traceable to a Certificate of
Conformance issued by the National
Type Evaluation Program.

The most significant change was the
adoption of Section 2.24 Automatic
Weighing Systems in the 1998 edition of
Handbook 44, published in November
1997, which established specifications,
tolerances, and other technical
requirements for weigh-labelers and
automatic checkweighers. This section
was developed by the National
Conference on Weights and Measures
(NCWM) and NIST at the request of
FSIS, so that these types of devices,
which are primarily used in weighing,
labeling, or checkweighing packages,
could be tested to ensure conformance
with a nationally accepted standard.

Copies of the 1999 edition of NIST
Handbook 44 are on file at the Office of
the Federal Register. Copies of the
publication may be purchased from the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402.

Effective Date

FSIS is publishing this rule without
prior proposal because it views this
action as non-controversial and
anticipates no adverse public comment.
This rule will be effective, as published
in this document, 60 days after the date
of publication in the Federal Register
unless FSIS receives written adverse
comments within the scope of the
rulemaking, or written notice of intent
to submit adverse comments within the
scope of the rulemaking, within 30 days
of the date of publication of this rule in
the Federal Register. If written adverse
comments within the scope of the
rulemaking are received, the final

rulemaking notice will be withdrawn,
and a proposed rulemaking notice will
establish a comment period.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule (1) preempts all State
and local law and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined not to
be significant for purposes of Executive
Order 12866 and therefore, has not been
reviewed by the Office of Management
and Budget.

The Administrator, FSIS, has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601). This direct final rule
merely updates the FSIS regulations to
reflect the current standards used by
weights and measures officials to
evaluate the technical requirements for
devices used to weigh meat and poultry
products. The 1999 edition of NIST
Handbook 44 is currently available and
being used by scale manufacturers and
weights and measures officials.

List of Subjects
9 CFR Part 317

Incorporation by reference, Meat
inspection, Net weight.

9 CFR Part 381
Incorporation by reference, Net
weight, Poultry and product products.
For the reasons set out in the

preamble, 9 CFR parts 317 and 381 are
amended as set forth below.

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

1. The authority citation for Part 317
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.17,
2.55.

§317.20 [Amended]

2. Section 317.20 is amended by
revising the second sentence of
paragraph (a) to read as follows:

§317.20 Scale requirements for accurate
weights, repairs, adjustments, and
replacement after inspection.

(a) * * * Such scales shall meet the
applicable requirements contained in
National Institute of Standards and
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Technology Handbook 44,
“*Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices,”” 1999 Edition,
November 1998, which is incorporated
by reference. * * *

* * * * *

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 450; 21 U.S.C. 451
470; 7 CFR 2.17, 2.55.

§381.121c [Amended]

4. Section 381.121c is amended by
revising the second sentence of
paragraph (a) to read as follows:

§381.121c Scale requirements for
accurate weights, repairs, adjustments, and
replacement after inspection.

(a) * * * Such scales shall meet the
applicable requirements contained in
National Institute of Standards and
Technology (NIST) Handbook 44,
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices,” 1999 Edition,
November 1998, which is incorporated
by reference. * * *

* * * * *

Thomas J. Billy,

Administrator.

[FR Doc. 99-24571 Filed 9-30-99; 8:45 am]
BILLING CODE 3410-DM-P

FEDERAL RESERVE SYSTEM

12 CFR Part 262
[Docket No. R—1045]

Rules of Procedure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board is amending its
Rules of Procedure to conform the
comment period for branch notice
applications with the period specified
in its Regulation H, Membership of State
Banking Institutions in the Federal
Reserve System. The Rules of Procedure
were not amended when the Regulation
was amended, effective September 30,
1998. The Board is also amending the
Rules of Procedure to delete the
requirements for notices of
memberships in cases where
membership would confer federal
deposit insurance, because there are no
longer cases where membership confers
federal deposit insurance. In addition,

the Board is amending the Rules of
Procedure to clarify that the

requirement to publish notice in the
community where a proposed branch
would be located does not apply to
branch applications incidental to merger
applications, which are subject to the
separate notice requirements for merger
applications.

EFFECTIVE DATE: October 1, 1999.

FOR FURTHER INFORMATION CONTACT: Rick
Heyke, Counsel, Legal Division, (202)
452-3688. For users of the
Telecommunications Device for the Deaf
(TDD), contact Diane Jenkins (202) 452—
3544, Board of Governors of the Federal
Reserve System, 20th and C Streets,

NW, Washington, DC 20551.
SUPPLEMENTARY INFORMATION:

Background

Section 208.6(a)(3) of the Board’s
Regulation H, Public Notice of Branch
Applications, provides that a state
member bank wishing to establish a
domestic branch must publish notice in
a newspaper of general circulation at the
locations specified in § 262.3 of the
Rules of Procedure (12 CFR 262.3) and
that the newspaper notice shall provide
an opportunity for interested persons to
comment on the application for a period
of at least 15 days. (12 CFR 208.6(a)(3)(i)
and (ii)). Until September 30, 1998, the
comment period for branch applications
was 30 days and was specified in
§262.3(b) of the Rules of Procedure
rather than in Regulation H. The Rules
of Procedure were not amended when
the regulation was amended, effective
September 30, 1998 (63 FR 37637, July
13, 1998), and § 262.3(b)(1)(ii) continues
to provide for a 30-day comment period
for these applications. (12 CFR
262.3(b)(1)(ii)). It is no longer necessary
to specify the comment period for
branch applications in the Rules of
Procedure since it is specified in
Regulation H. Accordingly, the Board is
amending the Rules of Procedure to
delete the comment period requirement
as it relates to branch applications.

Section 262.3(b)(1)(ii)(A) of the Rules
of Procedure specifies the location for
publication of notice of an application
for membership in the Federal Reserve
System that would confer federal
deposit insurance. Pursuant to Title I,
section 115(a) of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (Pub. L. 102-242), any bank not
previously an insured bank admitted to
membership may apply separately to the
Federal Deposit Insurance Corporation
for insurance. (12 U.S.C. 1814 and
1815(a).) Previously, membership
conferred insured status (see 12
U.S.C.A. 1814(b) (West 1989)). It is

therefore no longer necessary to specify
the location for publication of notice of
an application for membership that
would confer insurance. Accordingly,
the Board is amending the Rules of
Procedure to delete the publication
location requirement for such
applications.

Section 262.3(b)(1)(ii)(B) specifies that
in the case of an application to establish
a new branch, notices shall be
published in the communities in which
the head office of the bank and the
proposed branch are located. Section
262.3(b)(1)(ii)(D) specifies that in the
case of an application by a bank for
merger, consolidation, acquisition of
assets, or assumption of liabilities
(merger), notices shall be published in
the communities in which the head
offices of the banks involved are
located. Such merger applications are
also deemed to include applications to
establish branches at the branch and/or
head office locations being acquired,
thereby avoiding a separate filing to
establish branches at the acquired
locations, and the Board has not
required publication under paragraph
(b)(2)(ii)(B) in addition to publication
under paragraph (b)(1)(ii)(D).
Accordingly, the Board is amending the
Rules of Procedure to clarify that
publication under paragraph (b)(1)(ii)(D)
is sufficient in the case of branches
acquired through merger, consolidation,
acquisition of assets, or assumption of
liabilities.

The amendments adopted by the
Board are rules of procedure.
Accordingly, 5 U.S.C. 553(b), requiring
public comment, does not apply. In
addition, the amendments are technical
amendments that remove an obsolete
provision, reflect changes in the Board’s
Regulation H, and clarify a possible
uncertainty. Accordingly, the Board
finds good cause not to delay the
effective date of the amendments
pursuant to 5 U.S.C. 553(d).

List of Subjects in 12 CFR Part 262

Administrative practice and
procedure, Banks, banking, Federal
Reserve System.

For the reasons set forth in the

preamble, 12 CFR part 262 is amended
as set forth below:

PART 262—RULES OF PROCEDURE

1.The authority citation for 12 CFR
part 262 continues to read as follows:

Authority: 5 U.S.C. 552, 12 U.S.C. 321,
1828(c), and 1842.
§262.3 [Amended]

2. Amend 8§262.3 by revising the first
sentence in paragraph (b)(1)(ii),
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removing and reserving paragraph
(b)(2)(ii)(A), and revising paragraph
(b)(1)(ii)(B) to read as follows:

§262.3 Applications.

* * * * *

* * *
o

(i) The notice shall be placed in the
classified advertising legal notices
section of the newspaper, and must
provide an opportunity for the public to
give written comment on the
application to the appropriate Federal
Reserve Bank for the period specified in
Regulation H (12 CFR part 208) in the
case of applications specified in
§262.3(b)(1)(i)(A), and for at least thirty
days after the date of publication in the
case of applications specified in
§262.3(b)(1)(i)(B) and (C).* * *

* * * * *

(B) The community or communities in
which the head office of the bank and
the proposed branch or other facility
(other than an electronic funds transfer
facility) are located in the case of an
application for the establishment of a
domestic branch or other facility that
would be authorized to receive deposits,
other than an application incidental to
an application by a bank for merger,
consolidation, or acquisition of assets or
assumption of liabilities,

* * * * *

By order of the Board of Governors of the
Federal Reserve System, September 24, 1999.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 99-25504 Filed 9-30-99; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-119-AD; Amendment
39-11347; AD 99-21-04]

RIN 2120-AA64
Airworthiness Directives; Airbus Model

A330-301, and Model A340-211, -212,
—311, and —312 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330-301, and Model A340-211, —-212,
—311, and —312 series airplanes, that
requires repetitive detailed visual
inspections of the fuselage belly fairing
support structure to detect cracks; and

corrective action, if necessary. This
amendment also provides an optional
terminating action for the repetitive
inspections. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to detect and correct fatigue
cracking of the fuselage belly fairing
support structure, which could result in
reduced structural integrity of the
fuselage belly fairing support structure.

DATES: Effective November 5, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
5, 1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330-301, and Model A340-211,
—212,-311, and —-312 series airplanes
was published in the Federal Register
on August 4, 1999 (64 FR 42289). That
action proposed to require repetitive
detailed visual inspections of the
fuselage belly fairing support structure
to detect cracks; and corrective action,

if necessary. That action also proposed
to provide an optional terminating
action for the repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter indicates that it is not
affected by the proposed rule.

Explanation of Change Made to
Proposal

The FAA had added a note to the final
rule to clarify the definition of a
detailed visual inspection.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

Currently, there are no Airbus Model
A330-301 series airplanes on the U.S.
Register. However, should an affected
airplane be imported and placed on the
U.S. Register in the future, it will take
approximately 5 work hours to
accomplish the required inspection, at
an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the required AD on U.S.
operators is estimated to be $300 per
airplane, per inspection cycle.

Also, there are no Airbus Model
A340-211, -212, -311, and —312 series
airplanes on the U.S. Register. However,
should an affected airplane be imported
and placed on the U.S. Register in the
future, it will take approximately 6 work
hours to accomplish the required
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the required
AD on U.S. operators is estimated to be
$360 per airplane, per inspection cycle.

Should an affected airplane be
imported and placed on the U.S.
Register and an operator elects to
accomplish the optional terminating
action rather than continue the
repetitive inspections, it will take
approximately between 10 and 178
work hours per airplane (for Model
A330 series airplanes), or between 10
and 188 work hours per airplane (for
Model A340 series airplanes), at an
average labor rate of $60 per work hour.

Required parts will cost
approximately between $1,313 and
$13,262 (for Model A330 series
airplanes) or between $1,049 and
$14,311 (for Model A340 series
airplanes), per airplane. Based on these
figures, the cost impact of this optional
terminating action is estimated to be
between $1,913 and $23,942 (for Model
A330 series airplanes) or between
$1,649 and $25,591 (for Model A340
series airplanes), per airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
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States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-21-04 AIRBUS INDUSTRIE:
Amendment 39-11347. Docket 99—-NM-
119-AD.

Applicability: Model A330-301 series
airplanes, except those airplanes on which
Airbus Modification 42332 (reference Airbus
Service Bulletin A330-53-3012, dated June
26, 1995) has been accomplished; and Model
A340-211, -212, 311, and —312 series
airplanes, except those airplanes on which
Airbus Modification 42331 or 42332
(reference Airbus Service Bulletin A340-53—
4020, dated June 26, 1995), has been
accomplished; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in

the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the fuselage belly fairing support structure,
which could result in reduced structural
integrity of the fuselage belly fairing support
structure, accomplish the following:

Repetitive Inspection

(a) Prior to the accumulation of 4,000 total
flight cycles, or within 500 flight hours after
the effective date of this AD, whichever
occurs later, perform a detailed visual
inspection of the fuselage belly fairing
support structure for cracks, in accordance
with Airbus Service Bulletin A330-53-3029,
dated June 26, 1995 (for Model A330 series
airplanes); or A340-53-4038, Revision 1,
dated February 6, 1996 (for Model A340
series airplanes); as applicable. Thereafter,
repeat the inspection at intervals not to
exceed 2,800 flight cycles.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

Repair

(b) If any crack is found during any
inspection required by paragraph (a) of this
AD, prior to further flight, repair in
accordance with Airbus Service Bulletin
A330-53-3012, dated June 26, 1995 (for
Model A330 series airplanes); or A340-53—
4020, dated June 26, 1995 (for Model A340
series airplanes); as applicable.
Accomplishment of this action constitutes
terminating action for the repetitive
inspections required by this AD for only that
repaired part.

Optional Terminating Action

(c) Modification of the belly fairing support
structure in accordance with Airbus Service
Bulletin A330-53-3012, dated June 26, 1995
(for Model A330 series airplanes); or A340—
53-4020, dated June 26, 1995 (for Model
A340 series airplanes); as applicable;
constitutes terminating action for the
requirements of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Airbus Service Bulletin A330-53-3029,
dated June 26, 1995; Airbus Service Bulletin
A340-53-4038, Revision 1, dated February 6,
1996; Airbus Service Bulletin A330-53-3012,
dated June 26, 1995; or Airbus Service
Bulletin A340-53-4020, dated June 26, 1995;
as applicable. Airbus Service Bulletin A340—
53-4038, Revision 1, dated February 6, 1996,
has the following effective pages:

LIST OF EFFECTIVE PAGES

Revision level
Page No. shown on D%tﬁ sgggvn
page
1,2 e T February 6,
1996.
3-31 s Original ........ June 26,
1995.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directives 95-256—
023(B) R1 and 95-258-037(B) R1, both dated
December 17, 1997.

(9) This amendment becomes effective on
November 5, 1999.

Issued in Renton, Washington, on
September 27, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-25595 Filed 9-30-99; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-29—-AD; Amendment
39-11345; AD 99-21-02]

RIN 2120-AA64

Airworthiness Directives; Short
Brothers Model SD3-30, SD3-60, SD3—
SHERPA, and SD3-60 SHERPA Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Short Brothers Model
SD3-30, SD3-60, SD3-SHERPA, and
SD3-60 SHERPA series airplanes, that
requires detailed visual and borescopic
inspections to detect corrosion of the
engine mounting tube assembly, and
replacement of corroded parts with new
or serviceable parts. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent failure of the engine
mounting tube assembly, which could
result in loss of the engine in flight.
DATES: Effective November 5, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
5, 1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Short Brothers, Airworthiness &
Engineering Quality, P.O. Box 241,
Airport Road, Belfast BT3 9DZ,
Northern Ireland. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Short Brothers
Model SD3-30, SD3-60, SD3-SHERPA,
and SD3-60 SHERPA series airplanes

was published in the Federal Register
on June 28, 1999 (64 FR 34582). That
action proposed to require detailed
visual and borescopic inspections to
detect corrosion of the engine mounting
tube assembly, and replacement of
corroded parts with new or serviceable
parts.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Extend Compliance Time

The manufacturer requests that the
FAA extend the proposed compliance
time from 6 months to 9 months. The
manufacturer supports its request based
on the results of an airframe structural
analysis, ongoing inspections, and the
Civil Aviation Authority of the United
Kingdom’s acceptance of the 3-month
extension. The FAA has reviewed the
data presented by the manufacturer and
concurs with the request. The final rule
has been revised accordingly.

Explanation of Additional Change to
Proposal

The FAA has added a note to the final
rule to clarify the definition of a
detailed visual inspection.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 137 Model
SD3-30, SD3-60, SD3-SHERPA, and
SD3-60 SHERPA series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 25 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$205,500, or $1,500 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-21-02 Short Brothers PLC: Amendment
39-11345. Docket 99—-NM-29—-AD.

Applicability: All Model SD3-30, SD3-60,
SD3-SHERPA, and SD3-60 SHERPA series
airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
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accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the engine mounting
tube assembly, which could result in loss of
the engine in flight, accomplish the
following:

Inspections

(a) Within 9 months after the effective date
of this AD, perform a detailed visual
inspection of the taper pins of the engine
mounting tube assembly for corrosion in
accordance with Shorts Service Bulletins
SD330-71-23, dated November 20, 1998, or
Revision 1, dated April 26, 1999 (for Model
SD3-30 series airplanes); SD3 SHERPA-71—
1, Revision 1, dated February 3, 1999, or
Revision 2, dated April 26, 1999 (for Model
SD3-SHERPA series airplanes); SD3-60
SHERPA-71-1, Revision 1, dated February 3,
1999, or Revision 2, dated April 26, 1999 (for
Model SD3-60 SHERPA series airplanes); or
SD360-71-18, Revision 1, dated February 3,
1999, or Revision 2, dated April 26, 1999 (for
Model SD3-60 series airplanes); as
applicable. If corrosion is found on any taper
pin, prior to further flight, replace the pin
with a new or serviceable pin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: ““As
an intensive visual examination of a specific
structural area, system, installation, or

assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
light at intensity deemed appropriate by the
inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) Within 9 months after the effective date
of this AD, perform a borescopic inspection
of the internal surface of the engine mounting
tubes and fittings for corrosion, in
accordance with Shorts Service Bulletins
SD330-71-23, dated November 20, 1998, or
Revision 1, dated April 26, 1999 (for Model
SD3-30 series airplanes); SD3 SHERPA-71—
1, Revision 1, dated February 3, 1999, or
Revision 2, dated April 26, 1999 (for Model
SD3-SHERPA series airplanes); SD3-60
SHERPA-71-1, Revision 1, dated February 3,
1999, or Revision 2, dated April 26, 1999 (for
Model SD3-60 SHERPA series airplanes); or
SD360-71-18, Revision 1, dated February 3,
1999, or Revision 2, dated April 26, 1999 (for
Model SD3-60 series airplanes); as
applicable.

(1) If no corrosion is found on the internal
surface of the engine mounting tubes and
fittings, no further action is required by this
paragraph.

(2) If corrosion is found that is within the
limits as defined in the applicable service
bulletin, repeat the borescopic inspection
thereafter at intervals not to exceed 9 months.
Replacement of all corroded parts with new
or serviceable parts in accordance with the
applicable service bulletin constitutes
terminating action for the repetitive
borescopic inspections required by this AD.

(3) If corrosion is found that is outside the
limits as defined in the applicable service
bulletin, prior to further flight, replace the
corroded parts with new or serviceable parts,
in accordance with the applicable service
bulletin.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with the following Shorts service bulletins,
as applicable, which contain the specified
effective pages:

Service bulletin referenced and date Page No. Revision level shown on page Date shown on page
SD330-71-23, November 20, 1998 .........cccccoevernnnen. 1-11 November 20, 1998.
SD330-71-23, Revision 1, April 26, 1999 ............... 1,2 April 26, 1999.

3-11 November 20, 1998.
SD3 SHERPA-71-1, Revision 1, February 3, 1999 1, 6-8 February 3, 1999.
2-5,9-11 November 20, 1998.
SD3 SHERPA-71-1, Revision 2, April 26, 1999 ..... 1,2 April 26, 1999.
3-5, 9-11 November 20, 1998.
6-8 February 3, 1999.
SD3-60 SHERPA-71-1, Revision 1, February 3, 1, 6-8 February 3, 1999.
1999. 2-5,9-11 November 20, 1998.
SD3-60 SHERPA-71-1, Revision 2, April 26, 1999 1,2 April 26, 1999.
3-5,9-11 November 20, 1998.
6-8 February 3, 1999.
SD360-71-18, Revision 1, February 3, 1999 .......... 1,6,8 February 3, 1999.
2-5,7, 9- November 24, 1998.
11
SD360-71-18, Revision 2, April 26, 1999 ............... L, 2 | 2 e April 26, 1999.
35, 7, 9= | ONginal ....coevieiieeiiiie e November 24, 1998.
L0 | e e
B, 8 | L oo February 3, 1999

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Short Brothers, Airworthiness &
Engineering Quality, P.O. Box 241, Airport
Road, Belfast BT3 9DZ, Northern Ireland.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North

Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in British airworthiness directives 014-11—
98, 018-11-98, 011-11-98, and 012-11-98.

(f) This amendment becomes effective on
November 5, 1999.

Issued in Renton, Washington, on
September 27, 1999.

D. L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-25596 Filed 9-30-99; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-198-AD; Amendment
39-11346; AD 99-21-03]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain EMBRAER Model
EMB-145 series airplanes. This action
requires revising the Airplane Flight
Manual (AFM) for operation in the rain,
and modifying the anemometric static
ports. This action also provides for
optional terminating action for the
requirements of this AD. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified in this AD are intended to
limit or prohibit the use of the autopilot
and flight director during the descent
and approach to land in the rain, and to
prevent fluctuations and erratic
indications in the vertical speed,
airspeed, and altitude readings in the
cockpit during the descent and
approach to land in the rain; such
conditions could result in reduced
controllability of the airplane during the
descent and approach to land in the
rain.

DATES: Effective October 18, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 18,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
November 1, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
198-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Empresa

Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the

FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Robert Capezzuto, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 703-6071; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION: The
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, notified the FAA that an unsafe
condition may exist on certain
EMBRAER Model EMB-145 series
airplanes. The DAC advises that there
have been several occurrences of
vertical speed, airspeed, and altitude
fluctuations, and/or erratic indications
[which in some cases have even caused
autopilot and flight director
disengagement and ground proximity
warning system (GPWS) false warnings],
during descent and approach to land in
the rain. The cause of these fluctuations
and erratic indications has been
attributed to a flaw in the design of the
anemometric static ports. These
conditions, if not corrected, could result
in reduced controllability of the
airplane during the descent and
approach to land in the rain.

Explanation of Relevant Service
Information

Embraer has issued Service Bulletin
No. 145-34-0026, Change No. 01, dated
June 23, 1999, which describes
procedures for modification of the
central hole of the anemometric static
ports and installation of nipples
between the static ports and their hoses
to prevent fluctuations and erratic
indications in the vertical speed,
airspeed, and altitude readings in the
cockpit during the descent and
approach to land in the rain.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DAC
classified this service bulletin as
mandatory and issued Brazilian
airworthiness directive 1999-06—-01R2,
dated July 19, 1999, in order to assure
the continued airworthiness of these
airplanes in Brazil.

FAA'’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to require
certain AFM revisions and a
modification of the central hole of the
anemometric static ports. The
modification, along with the optional
replacement of the current connection
adapter installed between the hose ends
and the static ports with a new nipple
adapter, would terminate the
requirements of this AD. This AD
requires accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between This AD and the
Foreign AD

This AD differs from the parallel
Brazilian airworthiness directive in that
this AD imposes a limitation in the
AFM to prohibit the use of the autopilot
or flight director during the approach in
the rain. The Brazilian airworthiness
directive AD instead addresses a
CAUTION note that specifies hand-
flying the airplane or using the autopilot
basic mode, and relying on the primary
flight display (PFD) raw information
when operating in the rain. In addition,
the replacement of calibration charts in
the AFM following the modification of
the static ports, as required by this AD,
is not addressed by the Brazilian
airworthiness directive.

Further, the terminating action
(replacement of the current connection
adapter with a new nipple adapter),
provided as optional in this AD, is
mandated by the Brazilian AD.

Interim Action

This is considered to be interim
action. The FAA is currently
considering requiring the replacement
of the current connection adapter with
a new nipple adapter, which will
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constitute terminating action for the
modification of the central hole of the
anemometric static ports required by
this AD action. However, the planned
compliance time for the replacement of
the current connection adapter with a
new nipple adapter is sufficiently long
so that notice and opportunity for prior
public comment will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 99—-NM-198-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-21-03 Empresa Brasileira De
Aeronautica S.A. (Embraer):
Amendment 39-11346. Docket 99—-NM—
198-AD.

Applicability: Model EMB-145 series
airplanes; serial numbers 145004 through
145144 inclusive, 145146 through 145149
inclusive, and 145152; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or

repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To limit or prohibit the use of the autopilot
and flight director during the descent and
approach to land in the rain, and to prevent
fluctuations and erratic indications in the
vertical speed, airspeed, and altitude
readings in the cockpit during the descent
and approach to land in the rain, which
could result in reduced controllability of the
airplane during the descent and approach to
land in the rain, accomplish the following:

AFM Revisions

(a) Within 24 hours after the effective date
of this AD, revise the FAA-approved
Airplane Flight Manual (AFM) to include the
following. This may be accomplished by
inserting a copy of this AD into the AFM.

(1) Add the following statement in Section
2, Limitations, under AUTOPILOT: “The use
of either the autopilot or flight director is
prohibited during approach to land when
operating in the rain.”

(2) Add the following CAUTION note in
Section 4, Normal Procedures, under
DESCENT: “CAUTION: When operating in
rain, monitor the vertical speed indicator
(VSI) and indicated airspeed (IAS), and, if
oscillations are observed, disengage the
autopilot and hand-fly the airplane, or use
the autopilot basic mode. Rely on the standby
airspeed and altimeter indications.”

(3) Add the following NOTE in Section 4,
Normal Procedures, under APPROACH:
“NOTE: The use of either the autopilot or
flight director is prohibited during approach
to land when operating in the rain.”

Modification

(b) Within 400 flight hours after the
effective date of this AD, modify the center
hole of the anemometric static ports 1, 2, 3,
and 4, located in the left- and right-hand
sides of the forward fuselage, in accordance
with “PART I”” of Embraer Service Bulletin
145-34-0026, Change No. 01, dated June 23,
1999. Prior to or upon completion of this
modification, replace the calibration charts
for vertical speed, airspeed, and altitude with
new charts in the AFM reflecting the
modifications required by this paragraph, in
accordance with Embraer AFM 145/1153,
Revision 28, dated July 2, 1999.
Accomplishment of this modification
constitutes terminating action for the
requirements of paragraph (a) of this AD.

Optional Terminating Action

(c) Accomplishment of the requirements of
paragraph (b) of this AD, together with the
replacement of the current connection
adapter installed between the hose ends and
the static ports with a new nipple adapter, in
accordance with “PART II”” of Embraer
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Service Bulletin 145-34-0026, Change No.
01, dated June 23, 1999, constitutes
terminating action for the requirements of
this AD.

(d) As of the effective date of this AD, no
person shall install on any airplane
anemometric static ports 1, 2, 3, and 4, unless
they have been modified in accordance with
paragraph (b) of this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Atlanta ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(9) Except as provided by paragraph (a) of
this AD, the actions shall be done in
accordance with Embraer SB 145-34-0026,
Change No. 01, dated June 23, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Brazilian airworthiness directive 1999-06—
01R2, dated July 19, 1999.

(h) This amendment becomes effective on
October 18, 1999.

Issued in Renton, Washington, on
September 27, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-25593 Filed 9-30-99; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 900
[Docket No. 99N-1502]

Medical Devices: Quality
Mammography Standards; Delay of
Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; delay of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) published a
direct final rule in the Federal Register
of June 17, 1999 (64 FR 32404). The
document notified the public of FDA’s
intention to amend the regulations that
govern mammography quality standards
to incorporate changes required by the
Mammography Quality Standards
Reauthorization Act. This document
delays the effective date of the direct
final rule.

EFFECTIVE DATE: The effective date of the
direct final rule published at 64 FR
32404 is delayed until January 28, 2000.

FOR FURTHER INFORMATION CONTACT:
Roger L. Burkhart, Center for Devices
and Radiological Health (HFZ-240),
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20857, 301—
594-3332.

SUPPLEMENTARY INFORMATION: FDA
solicited comments concerning the
direct final rule for a 75-day period
ending August 31, 1999. FDA stated that
the effective date of the direct final rule
would be on November 1, 1999, 60 days
after the end of the comment period,
unless any significant adverse comment
was submitted to FDA during the
comment period. FDA did not receive
any significant adverse comment.

However, FDA has not yet received
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) of the information collection
requirements in this rule. Therefore,
FDA is revising the effective date of this
rule to January 28, 2000. By that date,
FDA expects to have received clearance
from the Office of Management and
Budget for the information collection
requirements in the rule. This document
delays the effective date of the direct
final rule.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, notice is given that
no significant adverse comments were
filed on the June 17, 1999, direct final

rule. Accordingly, the amendments
issued thereby are effective January 28,
2000.

Dated: September 27, 1999.
Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 99-25556 Filed 9-30-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250
RIN 1010-AC42
Coastal Zone Consistency Review of

Exploration Plans and Development
and Production Plans

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Final rule.

SUMMARY: This final rule amends
regulations that specify how States
review Exploration Plans (EP) and
Development and Production Plans
(DPP) for coastal zone consistency. The
amended regulation clarifies that a State
coastal zone consistency review occurs
under the authority of the National
Oceanic and Atmospheric
Administration (NOAA) regulations and
that when MMS prepares a DPP
environmental impact statement (EIS),
we will give the draft EIS to those States
requiring the draft EIS as necessary
information to conduct a DPP
consistency review.
EFFECTIVE DATE: The rule is effective on
November 1, 1999.
FOR FURTHER INFORMATION CONTACT:
Maureen Bornholdt, Environmental
Assessment Branch, (703) 787-1656.
SUPPLEMENTARY INFORMATION: This
rulemaking seeks to correct
discrepancies between MMS and NOAA
regulations. We last revised our current
rules in 1988 for Outer Continental
Shelf (OCS) plan submission and
approval. At that time, several
statements concerning State coastal
zone consistency reviews were placed
in our regulations alerting lessees to the
requirements that had to be met before
we could approve activities associated
with an EP or a DPP. Since 1988, some
of these provisions conflict with the
NOAA rules governing State coastal
zone consistency review of OCS plans.
Thus, we are revising our regulations to
conform with the NOAA requirements.
Additionally, we believe it is in the
interest of all parties for States to have
the best available information in
evaluating the consistency certification
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by applicants for a DPP under the
State’s coastal management program and
in making important coastal zone
management (CZM) decisions.
Accordingly, when we prepare a DPP
EIS, we will give the draft EIS to those
States requiring a DPP National
Environmental Policy Act (NEPA)
document as necessary information that
the State must receive before
consistency review can begin.

Background

Section 307(c)(3)(B) of the Coastal
Zone Management Act (CZMA) requires
that lessees conduct activities described
in OCS plans in a manner consistent
with enforceable policies of federally
approved State Coastal Management
Programs (CMP). Consequently, any
person submitting an OCS plan to us
must include a certificate of *‘coastal
Zone consistency,” i.e., a certification
that lessee activities are consistent with
the enforceable policies of CMP. Under
section 307(c)(3)(B), Federal agencies
cannot grant any Federal licenses or
permits for any activity in the OCS plan
until the State concurs with, or is
conclusively presumed to concur with,
the consistency certification, or the
Secretary of Commerce overrides the
State’s consistency objection.

The CZMA requires three items for
State consistency review: the OCS plan,
the consistency certification, and any
necessary data and information. Because
many State CMPs describe information
requirements for assessing consistency,
States must make copies of their CMP
available to help applicants identify
necessary data and information. NOAA
also encourages applicants to discuss
consistency information needs with the
State.

In addition to using CMP information
requirements for OCS plan review,
NOAA has instructed States to use
“information received pursuant to the
Department of the Interior’s operating
regulations governing (OCS)
exploration, development and
production” to determine consistency
(15 CFR 930.77(a)). The State may ask
for information in addition to that
required by §930.77, but such requests
do not extend the start of its consistency
review (15 CFR 930.78). Consistency
review begins when the State receives a
copy of the OCS plan, consistency
certification, and required necessary
data and information (15 CFR 930.78).

Changes to Our Regulations

We are revising our rules to start
consistency review upon receipt of the
EP or DPP. This will comply with the
NOAA requirement (15 CFR 930.77) to
begin consistency review when the State
receives the OCS plan (the version that
MMS deems submitted), the lessee’s
consistency certification, and required
necessary data and information. We are
adding this NOAA reference on starting
consistency review to the regulations
found at 30 CFR 250.203(f) and
250.204(i).

Additionally, we are replacing the
statement about the relationship
between the NEPA process and the State
consistency review with one describing
when we will forward a draft EIS to the
State CZM agency.

In 1979, the Department of the
Interior (DOI) expressed the view that
delaying the CZMA consistency process
until after preparation of a NEPA
compliance document would not be
consistent with congressional intent.
Specifically, in response to a comment
suggesting a delay in the CZMA process
when an EIS is needed for a DPP, the
1979 preamble to the current rule stated:

It is clear from the provisions of Section 25
of the Act that a State’s coastal zone
consistency review is independent of the
National Environmental Policy Act review
procedures, and the coastal zone consistency
review should be completed within the
timeframe specified in the Act and the
implementing regulations. The
Environmental Report is designed to provide
all the information needed for the
consistency review. To adopt the suggested
procedure would result in a delay that is
contrary to the intent of Congress. 44 Fed.
Reg. 53686 (Sept. 14, 1979).

DOI has reconsidered this position for
two reasons. First, 19 years of OCS
program experience under the old rule
have led us to conclude that the lack of
an EIS in a State’s review of a CZMA
consistency certification has contributed
to many State objections and a more
contentious process than necessary in
developing our Nation’s offshore natural
gas and oil. Accordingly, we have
determined to support, to the extent
permitted by law, the States’ efforts to
obtain the best reasonably available
environmental information before
making consistency decisions under the
CZMA.

Second, as a matter of law, the NEPA,
CZMA, and OCS Lands Act (OCSLA) do
not expressly state their relationship to
each other, and the relationship (or lack

of relationship) among these statutes is
not as clear as the preamble to the 1979
rulemaking asserts. The 1979 preamble
statement relied upon certain statements
in the legislative history, not the
statutory text. (See, e.g., H.R. REP. No.
590, 95th Cong., 2d Sess. 167, reprinted
in the 1978 U.S. CODE CONG. &
ADMIN. NEWS 1572, 1573.) While the
CZMA, OCSLA, and NEPA processes
have somewhat different timeframes, we
do not find in them any requirement to
achieve compliance with the separate
mandates of those statutes in any rigid
order. The Secretary’s general
rulemaking authority in Section 5 of the
OCSLA, 43 U.S.C. 1334, provides
considerable discretion to administer
the OCS program. The Solicitor’s Office
advises that this authority gives the
Secretary discretion to provide a more
flexible approach to achieving that
compliance. Thus, the Secretary may
allow MMS to give a draft EIS to those
States that require a draft EIS before
starting the DPP consistency review.

Therefore, we will give the draft EIS
to those States that require the DPP
NEPA document as necessary
information that must be received before
consistency review can begin. Any
delay in beginning the DPP consistency
review until the draft EIS is available
will not affect the mandated 60-day
timeframe for our decision on the DPP.
When a DPP EIS is prepared, OCSLA
requires that we approve, disapprove, or
require modification of the DPP 60 days
after the release of the final EIS.
Typically, there are about 8 to 9 months
between the availability of the draft and
final EISs. We use this time period to
solicit public comment (written and
oral) on the draft EIS, respond to
comments, make changes, and conduct
internal reviews and other
administrative matters associated with
the EIS production. This time interval
would allow the State sufficient time to
complete its DPP consistency review
(see the chart following this paragraph).
We want to make good science and
analysis available for states to use in
making CZMA decisions. We can
further that effort by providing the State
with the best available information in
order to concur with an applicant’s DPP
consistency certification. It also helps us
to base the OCS program on consensus,
not conflict, and to be good neighbors to
the coastal States.

BILLING CODE 4310-MR-P
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DPP EIS Schedule Using Former MMS Regulations

DEIS FEIS end FEIS “S“é'g
DPP deemed available available | Jcomment | | gecision
complete and 12 21 22 24
sent to State mos. mos.  mos. mos.
>| 60 days g
6 mos. i 4
State CZ State CZ OCSLA
review period review requirement
begins period ends
DPP EIS Schedule Using New Final MMS Regulations
DEIS FEIS end FEIS I\ShFl,lg
DPP deemed available available | fcomment| | gecision
complete and 12 21 22 24
sent to State mos. mos. mos. mos.
:] 60 days >
6 mos. !
State CZ State CZ OCSLA
review period review requirement
begins period ends

BILLING CODE 4310-MR-C

Comments on the Rule

We received comments from nine
groups including State Governments
and the offshore petroleum industry:

e American Petroleum Institute
« State of California

¢ California Coastal Commission

* Resources Agency of California
e State of Florida

¢ Department of Community Affairs

« Office of the Governor
e Chevron U.S.A. Production Company
» State of North Carolina

¢ Department of Environmental and

Natural Resources

* Phillips Petroleum Company

« Texaco Exploration and Production
Inc.

We considered the comments and
have modified the final language as
appropriate.

Comments and Responses

In addition to the proposed changes
in the regulations, we sought comment
on whether to apply the proposed
language to pending DPP applications.
We decided not to apply the new rule
retroactively. When we published the
proposal, the only MMS-pending DPP
application (Destin Dome 56 Unit
Offshore Florida) had received a State
consistency objection (February 1998).
The applicant had filed its consistency
appeal with the Secretary of Commerce

in March 1998. The Department of
Commerce (DOC) has begun to compile
and review the record in this appeal.
They have asked Federal agencies to
submit comments for the record and
have scheduled a public hearing in
September 1999. The appeal’s public
record remains open until 30 days after
the DOC public hearing. MMS will
publish the DPP draft EIS while the
appeal record is open, and we will
forward a copy to DOC.

Comment: Several commenters
expressed concern that the proposed
changes give the States up to 18 months,
and perhaps longer, to complete their
consistency review.

Response: The CZMA controls and
sets the deadlines and criteria for
consistency review through NOAA'’s
implementing regulations, not the MMS
regulations. The NOAA consistency
regulations set a 6-month deadline for
the State’s consistency decision:

Concurrence by the State agency shall be
conclusively presumed in the absence of a
State agency objection to the consistency
certification within six months following
commencement of State agency review. (15
CFR 930.79(b))

The NOAA consistency regulations
determine when the CZMA clock starts:

State agency review of the person’s
consistency certification begins at the time
the State agency receives a copy of the OCS
plan, consistency certification, and required

necessary data and information. (15 CFR
930.78)

The MMS regulations have
incorporated the NOAA process in 30
CFR 250.204(i)

The [DPP] plan will be processed in
accordance with the regulations in this
section and the regulations governing Federal
CZM consistency procedures (15 CFR part
930).

The new rule does not alter the
CZMA/NOAA time requirements for
State consistency review.

Comment: Several commenters were
concerned that the proposal will cause
delays in the OCS permitting and the
consistency appeals process.

Response: When MMS prepares a DPP
EIS, OCSLA requires that we approve,
disapprove, or require modification of
the DPP 60 days after the release of the
final EIS. The new rule will not affect
the mandated 60-day timeframe to issue
our DPP decision. Regarding the
comment about delaying the
consistency appeals process, one of our
objectives of the new rule is to decrease
the number of State consistency
objections based on insufficient
information. NOAA regulations found at
15 CFR 930 govern the consistency
appeal process. The new rule does not
alter and cannot change the NOAA
appeal process. Providing the draft EIS
to States amending their coastal
program will ensure that those States
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have a comprehensive analysis of the
OCS plan’s environmental impacts to
use in making their consistency
decisions. Indeed, allowing States to use
the draft EIS’ analysis may result in
fewer consistency objections, associated
consistency appeals, and attendant
delays.

Comment: Several commenters stated
that the current process to collect
information for State consistency review
purposes is adequate.

Response: The discretion for deciding
what information is required to
determine consistency lies with the
affected State. The new rule will not
change the current information
collection process outlined in the
NOAA consistency regulations. Instead,
the rule informs States and OCS
operators that MMS reconsidered the
relationship between the NEPA process
and State consistency reviews, and we
will give the draft EIS to those States
that require the DPP NEPA document as
necessary information that the State
must receive before consistency review
can begin.

Comment: A commenter suggested
that we provide the States with all the
comments on the draft EIS in addition
to the draft EIS.

Response: We did not incorporate this
suggestion into the final rule. We will
provide the State, upon request, a copy
of the comments on the draft EIS. The
purpose of supplying information is to
help the State determine consistency
through understanding how the
proposed project could affect coastal
resources and uses. The draft EIS is our
primary source of environmental
analytical information focusing on
impacts of the OCS project on the
human, marine, and coastal
environments. The comments we
receive on the draft EIS, while very
useful, are a critique of the proposal and
the draft EIS and not an environmental
impact analysis. To obtain public
comment on the OCS proposal, the
NOAA regulations require the States to
comply with certain public notice and
comment requirements. Through those
NOAA processes, the States can acquire
public opinions/concerns about the OCS
consistency review.

Comment: A commenter suggested
that we apply the same requirement to
exploration plans.

Response: Given that exploration
activities are temporary and less
complicated than those associated with
a normally 30-year development and
production project, the information and
analysis requirements under NOAA
consistency and MMS operating
regulations provide the State with a
sufficient basis on which to render a

consistency decision. Therefore, the
final rule does not apply the
requirement to EPs.

Comment: Several commenters stated
that MMS should amend the proposal to
apply to all States instead of letting the
States decide what information is
necessary for consistency review.

Response: As part of our NEPA
process, we provide the DPP draft EIS
to all affected States and will continue
to do so. However, our new rule does
not create CZMA consistency-related
obligations. The CZMA sets the criteria
for consistency review through NOAA'’s
implementing regulations. If a State
wants to obtain more information (the
draft EIS) before the consistency review
starts, the State must comply with
NOAA’s consistency regulations—in
this case that means listing the draft EIS
as ‘‘necessary data and information.”
The NOAA regulations do not require
listing the draft EIS if the State simply
wanted the draft EIS as “‘supplemental”
information. Finally, some States may
be satisfied with the information they
receive and may not choose to require
the draft EIS.

Comment: A commenter stated that
current MMS regulations prevent States
from reviewing for consistency certain
permits issued after a plan’s approval
and suggested that MMS include these
permitted activities in either the OCS
Plan or associated NEPA document
making those activities available for
consistency review.

Response: NOAA'’s regulations
preclude the States from reviewing
permits associated with a plan that
already received State consistency
concurrence. The NOAA regulations
state:

If the State agency issues a concurrence or
is conclusively presumed to concur with the
person’s consistency certification, the person
will not be required to submit additional
consistency certifications and supporting
information for the State agency review at the
time Federal applications are actually filed
for the Federal licenses and permits to which
such concurrence applies. (15 CFR 930.80)

The MMS regulations incorporate the
NOAA exemption:

* * *APD’s must conform to the activities
described in detail in the approved
Exploration Plan and shall not be subject to
a separate State coastal zone consistency
review. (30 CFR 250.203(p))

* * *All APD’s and applications to install
platforms and structures, pipelines, and
production equipment must conform to the
activities described in detail in the approved
Development and Production Plan and shall
not be subject to a separate State coastal zone
consistency review. (30 CFR 250.204(t))

Briefly, OCS plans include:

« the schedule for offshore activities (e.g.,
commencement and completion schedules,
sequences for drilling wells and installing
facilities, and date of first production).

 descriptions of any drilling vessels,
platforms, pipelines, or other facilities/
operations (including location, size, design,
and safety and pollution-prevention
features).

¢ supporting information, including
descriptions of geological and geophysical
data, air emissions, physical oceanography,
onsite flora and fauna, and quality, and other
uses of the area.

States review OCS plans to determine
whether proposed activities described
in them will be conducted in a manner
consistent with the enforceable policies
of approved coastal management
programs. We are prohibited from
permitting OCS plan activities until the
State concurs with or is presumed to
concur with the plan’s consistency
certification. Because the OCS plan
reviewed by the State for consistency
includes a description of proposed
permitted activities, the subsequently
filed permits are already covered by the
State’s consistency review.

Comment: A commenter suggested
that Federal consistency determinations
should be included at each stage of the
NEPA process. States should be allowed
to review for consistency each
individual stage of the NEPA process,
especially when significant changes are
made to the project or analyses.

Response: NEPA documents do not
trigger a consistency review. NEPA
documents analyze environmental
impacts. They do not approve activities
by either the Government or the lessees.
Nor do they approve licenses or permits.
However, MMS regulations provide that
if the OCS plan changes substantially
(e.g., significantly changes the impacts
that were previously identified and
evaluated; requires additional permits;
or proposes activities not previously
identified and evaluated) after the
State’s concurrence, the proposed
revised OCS plan will be subject to State
consistency review.

Comment: A commenter expressed
concern that delaying the State’s
consistency decision until later in the
DPP process would not give MMS
consistency-related information in a
timely fashion and could result in
considerable NEPA-related delays.

Response: The new rule will not delay
our NEPA process. Before we prepare an
EIS, we conduct “‘scoping.” Scoping
identifies the extent and significance of
important environmental issues
associated with a proposed Federal
action. During scoping, we ask the
public; local, State, and Federal
agencies; and interested organizations or
individuals to identify issues, resources,
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impacts, and any alternatives to the
proposed action that the EIS should
address. Issues identified and ultimately
analyzed in the impact statement
typically include those covered by the
State’s coastal management program.
We also include State CZM agencies in
our scoping process.

Comment: A commenter suggested
that we clarify proposed language to be
sure that the OCS plan the State receives
to begin its consistency review is the
version that MMS deems complete.

Response: The new rule makes that
change.

Comment: A commenter suggested to
change the language to require MMS to
send the final EIS.

Response: When MMS prepares a DPP
EIS, OCSLA requires that we approve,
disapprove, or require modification of
the DPP 60 days after the release of the
final EIS. State consistency review takes
from 3 to 6 months. Therefore, starting
consistency review upon the release of
the final EIS would violate the required
deadline in OCSLA.

Procedural Matters

Federalism (Executive Order (E.O.)
12612)

According to E.O. 12612, the rule
does not have significant Federalism
implications. A Federalism assessment
is not required.

Takings Implications Assessment (E.O.
12630)

According to E.O. 12630, the rule
does not have significant takings
implications. A Takings Implication
Assessment is not required.

Regulatory Planning and Review (E.O.
12866)

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
E.O. 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.

It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The rule simply clarifies the authority of
NOAA regulations for State coastal zone
consistency review. It also makes
available to those States requiring it, a
copy of the draft DPP EIS when MMS
prepares one.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. There are no new
requirements in this rule. The rule
simply clarifies existing regulations.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. The
clarifications contained in the rule do
not change existing regulations and
therefore do not alter the budgetary
effects, grants, user fees etc.

(4) This rule does not raise novel legal
or policy issues. The clarifications in
the rule are based on the longstanding
legal authority of the OCSLA, CZMA,
NEPA and other laws. As previously
stated it clarifies the authority of NOAA
regulations.

Civil Justice Reform (E.O. 12988)

According to E.O. 12988, the Office of
the Solicitor has determined that this
rule does not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Order.

National Environmental Policy Act
(NEPA)

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the NEPA of
1969 is not required.

Paperwork Reduction Act (PRA) of 1995

The information collection
requirements in subpart B remain
unchanged. The current information
collection requirements of Subpart B,
Exploration and Development and
Production Plans, have been approved
by OMB under 44 U.S.C. 3507 and
assigned OMB control number 1010—
0049.

Regulatory Flexibility Act

DOl certifies that this document will
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

The revision to the rule will clarify,
but not change, the requirements
currently in place for OCS plan review
and approval. The changes make clear
that NOAA regulations govern State
coastal zone consistency review of OCS
plans submitted to us. There will be no
change to current procedures resulting
from the amendment to the rule. DOI
has determined that these changes to the
rule will not have a significant effect on
a substantial number of small entities.
In general, most entities that engage in
offshore activities are not considered
small due to the technical and financial
resources and experience necessary to
conduct such activities safely. However,
those lessees that are classified as small
businesses will not be affected. DOI also
determined that there are no indirect
effects of this rulemaking on small

entities that provide support for offshore
activities. Small government entities,
such as small local governments in an
affected State’s coastal zone, can
participate in State coastal zone review
and can request that the Regional
Supervisor provide copies of plans.
None of the proposed changes will
affect this process.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small business about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions of MMS, call toll-free (888) 734—
3247.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under (5
U.S.C. 804(2)) SBREFA. This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandate Reform Act (UMRA)
of 1995

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. A
statement containing the information
required by UMRA (2 U.S.C. 1531 et
seq.) is not required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas reserves, Penalties,
Pipelines, Public lands—mineral
resources, Public lands—rights-of-way,
Reporting and recordkeeping
requirements, Sulphur development and
production, Sulphur exploration, Surety
bonds.
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Dated: September 3, 1999.
Sylvia V. Baca,
Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, the Minerals Management
Service amends 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2. In §250.203, paragraph (f) is
revised to read as follows:

§250.203 Exploration Plan.
* * * * *

(f) Within 2 working days after we
deem the Exploration Plan submitted,
the Regional Supervisor will send by
receipted mail a copy of the plan
(except those portions exempt from
disclosure under the Freedom of
Information Act and 43 CFR part 2) to
the Governor or the Governor’s
designated representative and the CZM
agency of each affected State.
Consistency review begins when the
State’s CZM agency receives a copy of
the deemed submitted plan, consistency
certification, and required necessary
data and information as directed by 15
CFR 930.78.

* * * * *

3. In §250.204, paragraphs (i) and (j)

are revised to read as follows:

§250.204 Development and Production
Plan.
* * * * *

(i) We will process the plan according
to this section and 15 CFR part 930.
Accordingly, consistency review begins
when the State’s CZM agency receives a
copy of the deemed submitted plan,
consistency certification, and required
necessary data and information as
directed by 15 CFR 930.78.

(j) The Regional Supervisor will
evaluate the environmental impact of
the activities described in the
Development and Production Plan
(DPP) and prepare the appropriate
environmental documentation required
by the National Environmental Policy
Act of 1969. At least once in each
planning area (other than the western
and central Gulf of Mexico planning
areas), we will prepare an
environmental impact statement (EIS)
and send copies of the draft EIS to the
Governor of each affected State and the
executive of each affected local
government that requests a copy.
Additionally, when we prepare a DPP

EIS and when the State’s federally
approved coastal management program
requires a DPP NEPA document for use
in determining consistency, we will
forward a copy of the draft EIS to the
State’s CZM Agency. We will also make
copies of the draft EIS available to any
appropriate Federal Agency, interstate
entity, and the public.

* * * * *

[FR Doc. 99-25499 Filed 9-30-99; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948
[WV-082—FOR]

West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is announcing its
approval of amendments and its
decision concerning the State’s request
that we reconsider certain decisions on
a previous program amendment to the
West Virginia permanent regulatory
program under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The amendment revises the
West Virginia surface mining
regulations concerning definitions of
‘““‘area mining operations’” and
““mountaintop mining operations;”’
variances from approximate original
contour in steep slope areas; subsidence
control plans; permit issuance;
construction tolerance; surface owner
protection; and primary and emergency
spillway designs. The previous
amendment being reconsidered
concerns subsidence regulations. The
amendment is intended to improve the
operational efficiency of the State
program, and to make the regulations
consistent with the counterpart Federal
regulations.

EFFECTIVE DATE: October 1, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, 1027 Virginia Street East,
Charleston, West Virginia 25301.
Telephone: (304) 347-7158.
SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia Program
1. Submission of the Amendment

I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the West Virginia
Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
West Virginia program. You can find
background information on the West
Virginia program, including the
Secretary’s findings, the disposition of
comments, and the conditions of the
approval in the January 21, 1981,
Federal Register (46 FR 5915-5956).
You can find later actions concerning
the West Virginia program and previous
amendments at 30 CFR 948.10, 948.12,
948.13, 948.15, and 948.16.

I1. Submission of the Amendment

By letter dated May 5, 1999
(Administrative Record Number WV-
1127), the West Virginia Division of
Environmental Protection (WVDEP)
submitted an amendment to the West
Virginia permanent regulatory program
pursuant to 30 CFR 732.17. The
amendment concerns changes to the
West Virginia regulations made by the
State Legislature in House Bill 2533
which was enacted on April 2, 1999. In
addition, the WVDEP requested that
OSM reconsider its disapproval of parts
of CSR 38—-2-3.12 (concerning
subsidence control plan) and 38-2-16.2
(concerning surface owner protection)
and remove the corresponding required
regulatory program amendments
specified in the February 9, 1999,
Federal Register (64 FR 6201-6218) in
light of the April 27, 1999, United States
Court of Appeals decision on Case No.
98-5320.

We announced receipt of the
proposed amendment in the May 27,
1999, Federal Register (64 FR 28771),
invited public comment, and provided
an opportunity for a public hearing on
the adequacy of the proposed
amendment. The public comment
period closed on June 28, 1999. No one
requested an opportunity to speak at a
public hearing, so none was held.

I11. Director’s Findings

Following, according to SMCRA and
the Federal regulations at 30 CFR 732.15
and 732.17, are our findings concerning
the proposed amendment. Any revisions
that we do not specifically discuss
below concern nonsubstantive wording
changes or revised paragraph notations
to reflect organizational changes that
result from this amendment.

1. CSR 38-2-2.11 Definition of “Area
Mining Operation.” In this new
definition, “Area Mining Operation” is
defined to mean a mining operation
where all disturbed areas are restored to
approximate original contour (AOC)
unless the operation is located in steep
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slope areas and a steep slope AOC
variance in accordance with subsection
14.12 of this rule has been approved. An
area mining operation may remove all or
part of coal seam(s) in the upper fraction
of a mountain, ridge, or hill. However,

it is not classified as a mountaintop
operation for one or more of the
following reasons:

2.11.a. The site may be restored to
AQC; or

2.11.b. The entire coal seam may not
be removed.

There is no Federal definition of the
term ‘“‘area mining operation.” However,
we find that the term *‘area mining
operation” does not include
“mountaintop-removal mining” and is
analogous with the Federal
requirements relating to ‘‘steep slope
mining.” Because the definition is not
inconsistent with SMCRA or the Federal
regulations it can be approved.

2. CSR 38-2-2.78 Definition of
“Mountaintop Mining Operation.” In
this new definition, **“Mountaintop
Mining Operation” is defined to mean a
mining operation that removes an entire
coal seam or seam(s) in an upper
fraction of a mountain, ridge, or hill and
creating a level plateau or a gently
rolling contour with no highwalls. The
approved postmining land use must be
in accordance with § 22-3-13(c)(3) of
the West Virginia Code. We find the
definition of “mountaintop mining
operation” to be substantively identical
to the Federal regulations governing
“mountaintop removal mining” at 30
CFR 824.11(a)(2) and it is, therefore,
approved.

3. CSR 38-2-3.12 Subsidence control
plan. Subdivision 3.12.a.2. is amended
to change the words ““could
contaminate, diminish or * * *” to read
*“‘could be contaminated, diminish or
* * *7 \We find that this change helps
to clarify the meaning of this provision
and can be approved. However, the
proposed change has not satisfied the
required amendment at 30 CFR
948.16(aaaa). The second paragraph of
subdivision 3.12.a.2. is amended by
adding the word “‘building” to read as
follows: “A survey of the condition of
all non-commercial building or
residential * * *”” We find that the
addition of the word “building” at
Subdivision 3.12.a.2 is no less effective
than 30 CFR 784.20(a)(3) and can be
approved.

Subdivision 3.12.a.2.B. is amended to
change the words ‘“Non-commercial
building as used in this section means,
other than * * *” to read “Non-
commercial building as used in this
section means any building, other than
* * * We find that this change
clarifies the meaning of this provision

and can be approved. However, the
required amendment at 30 CFR
948.16(cccc) still remains unsatisfied
because the definition of ““‘non-
commercial building” does not include
such buildings used on a temporary
basis as provided by 30 CFR 701.5.

4. CSR 38-2-3.32.b. Findings—permit
issuance. In the third paragraph, the
name of the database ““Surface Mining
Information System” is deleted and
replaced by “Environmental Resources
Information Network.” We find that this
name change more accurately describes
the WVDEP’s surface mine database
management system. The proposed
revision does not render the West
Virginia program less effective than the
Federal requirements and, therefore, can
be approved.

5. CSR 38-2-3.35 Construction
tolerance. This subsection is amended
by adding the title ““Construction
Tolerance.” We find that this change
clarifies the purpose of the provisions at
subdivision 3.35 and can be approved.

6. CSR 38-2-14.12.a.1. Variance from
approximate original contour
requirements. This provision is
amended by adding the following
language: “‘and the land after
reclamation is suitable for industrial,
commercial, residential or public use
(including recreational facilities).” As
amended the provision reads as follows.
“The permit area is located on steep
slopes as defined in subdivision 14.8.a.
of this rule and the land after
reclamation is suitable for industrial,
commercial, residential or public use
(including recreational facilities).” We
find that the new language is
substantively identical to the Federal
regulations at 30 CFR 785.16(a)(1),
pertaining to variance from the
approximate original contour (AOC)
requirement for steep slope mining
operations, and can be approved. This
revision satisfies the required
amendment at 30 CFR 948.16(mmm)
which can be removed.

7. CSR 38-2-16.2. Surface owner
protection. Subdivision 38-2-16.2.c. is
amended by adding the word ‘““damage”
after the word “Material” at the
beginning of the first sentence. In
addition, the words ““or facility”” are
added after the word “‘structure” and
before the word “from” near the end of
the first sentence. We find that these
changes, which are no less effective
than 30 CFR 701.5, clarify the meaning
of the term “material damage” and,
therefore, can be approved.

Subdivision 38-2-16.2.c.3. is
amended to delete the word *‘occurs”
after the words “‘subsidence damage”
and before the words ““to any.” We find
that this change eliminates a redundant

word and clarifies the meaning of this
provision and can be approved.

8. CSR 38-2-22.4.g. Primary and
emergency spillway design. This
subdivision is amended by changing the
probable maximum precipitation (PMP)
event for impoundments meeting the
size or other criteria of 30 CFR 77.216(a)
from a 24-hour storm event to a ‘“‘six (6)”
hour storm event. This change has been
submitted in response to a required
program amendment codified at 30 CFR
948.16(uuu). On February 21, 1996 (61
FR 6528) the Director determined that
the State’s PMP 24-hour storm event
standard would be impossible to
implement because the U.S. Weather
Service’s document “Rainfall Frequency
Atlas” does not have data charts
concerning PMP for a 24-hour storm
event. The “Rainfall Frequency Atlas”
does, however, contain data charts for
PMP 6-hour storm events. We find that
with this change, the provision is
substantively identical to the Federal
regulations at 30 CFR 816/817.84(b)(2)
and which specify the PMP 6-hour
storm event. We also find that this
amendment satisfies the required
program amendment codified at 30 CFR
948.16 (uuu) which can be removed.

9. WVDEP request that OSM
reconsider certain decisions and
required amendments published in the
February 9, 1999, Federal Register (64
FR 6201-6218).

Along with its submittal of this
amendment, the WVDEP also requested
that we reconsider our disapproval of
amendments and the related required
amendments to the West Virginia
program in the February 9, 1999,
Federal Register (64 FR 6201-6218). In
that notice, we disapproved parts of
CSR 38-2-3.12 (concerning subsidence
control plan) and 38-2-16.2 (concerning
surface owner protection) and added
related required regulatory program
amendments. The WVDEP cited the
United States Court of Appeals decision
in National Mining Ass’n. v. Babbitt,
172 F.3d 906 (D.C. Cir. 1999), as the
basis for its request.

In the above referenced decision, the
Court struck down two OSM regulations
on coal mine subsidence. First, the
Court of Appeals vacated 30 CFR
817.121(c)(4)(i), which established a
rebuttable presumption that damage to
any noncommercial building or
occupied residential dwelling or
structure related thereto, resulting from
earth movement occurring within the
*angle of draw”’ of an underground
mining operation, was caused by
subsidence from that mining operation.
172 F.3d at 913. The Court also struck
down a portion of 30 CFR 784.20(a)(3)
that required coal operators to conduct
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presubsidence structural condition
surveys. The Court vacated this
provision because the area in which the
survey was required was defined by
reference to the angle of draw, which
the Court found to be an arbitrary and
capricious basis for the establishment of
a rebuttable presumption. Id. at 915.
The two regulations that were struck
down were among those issued on
March 31, 1995, at 60 FR 16722-51,
pursuant to SMCRA and section 2504 of
the Energy Policy Act of 1992. The
Energy Policy Act of 1992 added a new
section 720 to SMCRA. Section 720
requires underground mine operators to
repair or to compensate for material
damage to residential structures and
noncommercial buildings, and to
replace residential water supplies
adversely affected by underground
mining.

As the WVDEP requested, we
reviewed the findings that we made in
the February 9, 1999, Federal Register
notice in the light of the Court of
Appeals decision cited above. Based on
our review, we have determined that
some of our decisions and required
amendments are affected by the Court’s
decisions. Therefore, in a future Federal
Register notice, we will identify the
specific findings, decisions and required
amendments that are affected by the
Court’s decision. We will open a public
comment period and will ask for public
comment on the decisions that we
propose to amend and the required
amendments that we propose to delete.

IV. Summary and Disposition of
Comments

Federal Agency Comments

As required by 30 CFR
732.17(h)(11)(i), we solicited comments
on the proposed amendment from
various Federal agencies with an actual
or potential interest in the West Virginia
program on May 21, 1999. The U.S.
Department of Labor, Mine Safety and
Health Administration responded and
stated that it had no comments.

Public Comments

We solicited public comments on the
amendment. No comments were
received.

U.S. Environmental Protection Agency
(EPA)

Under 30 CFR 732.17(h)(11)(ii), the
Director is required to obtain the written
concurrence of the Administrator of the
EPA with respect to any provisions of a
State program amendment that relate to
air or water quality standards
promulgated under the authority of the
Clean Water Act (33 U.S.C. 1251 et seq.)

or the Clean Air Act (42 U.S.C. 7401 et
seq.). We determined that none of the
amendments required EPA concurrence.

Pursuant to 30 CFR 732.17(h)(11)(i),
we solicited comments on the proposed
amendment from EPA. The EPA
responded and stated that it had no
objections to the proposed revisions.
The EPA recommended, however, that
the definition of ““mountaintop mining
operation’ at CSR 38—-2-2.78 be
clarified. The EPA stated that the
definition gives the impression that
approval of an AOC variance is not
necessary to create the level area as long
as an approved postmining land use
plan is approved. The EPA
recommended that the definition be
amended to clarify that W.Va Code 22—
3-13(c)(3) includes a requirement of an
AOC variance. In response, we agree
that amending the definition as
recommended by EPA would add to its
clarity. However, since the proposed
definition already requires compliance
with W.Va Code 22-3-13(c)(3), which
requires that an operator be granted a
variance in order to be exempt from the
AOC requirement for a mountaintop-
removal operation, we conclude that the
additional clarification to the definition
is not necessary.

V. Director’s Decision

Based on the findings above, we are
approving the proposed amendments. In
a future Federal Register notice, we will
identify the specific findings decisions
and required amendments published in
our February 9, 1999, Federal Register
notice that are affected by the United
States Court of Appeals decision in
National Mining Ass’n. v. Babbitt, 172
F.3d 906 (D.C. Cir. 1999). We will open
a public comment period and will ask
for public comment on the decisions
that we propose to amend and the
required amendments that we propose
to delete.

The Federal regulations at 30 CFR 948
codifying decisions concerning the West
Virginia program are being amended to
implement this decision. The required
regulatory program amendments
codified at 30 CFR 948.16(mmm) and
CFR 948.16(uuu) are being removed.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
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existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 948

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 7, 1999.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VIlI,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 948—WEST VIRGINIA

1. The authority citation for part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 948.15 is amended in the
table by adding a new entry in
chronological order by ““Date of Final
Publication™ to read as follows:

§948.15 Approval of West Virginia
regulatory program amendments.
* * * * *

Original amendment submission Date of final — i
date publication Citation/description
May 5, 1999 ... 10-1-99 . CSR 38-2-2.11; 2.78; 3.12.a.2, and .2.B; 3.32.b; 3.35; 14.12.a.1;
16.2.c, and .c.3; and 22.4.g.
§948.16 [Amended] corresponding Federal regulations and revises the section delineating the

3. Section 948.16 is amended by
removing and reserving paragraphs
(mmm) and (uuu).

[FR Doc. 99-25551 Filed 9-30-99; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950
[SPATS No. WY-028—-FOR]
Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
approving an amendment to the
Wyoming regulatory program under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Wyoming proposed revisions to and
additions of rules for fish and wildlife
habitat and resource information, shrub
density, certification of maps by a
registered professional engineer,
geologic descriptions, topsoil
substitutes, special bituminous coal
mines, archaeological and historic
resources, permit transfers, civil
penalties, and miscellaneous changes to
Appendix A of Wyoming’s rules, which
concern vegetations sampling methods
and reclamation success standards for
surface coal mining operations.
Wyoming intends to revise its
program to be consistent with the

SMCRA.

EFFECTIVE DATE: October 1, 1999.

FOR FURTHER INFORMATION CONTACT: Guy
Padgett, Telephone: 307-261-6550;
Internet address:
GPadgett@OSMRE.GOV.
SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming
Program

On November 26, 1980, the Secretary
of the Interior conditionally approved
the Wyoming program. You can find
background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval in the November 26,1980,
Federal Register (45 FR 78637).
Subsequent actions concerning
Wyoming’s program and program
amendments can be found at 30 CFR
950.12, 950.15, 950.16 and 950.20.

11. Submission of the Proposed
Amendment

By letter dated July 13, 1998,
(Administrative Record No. WY-33-1),
Wyoming sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.). Wyoming’s amendment was in
response to a December 23, 1985 letter
that we sent to Wyoming in accordance
with 30 CFR 723.17(c) and in response
to the required program amendments at
30 CFR 950.16(b), (c), (9), (v), (x), (ii)(1),
and (kk), and on its own initiative. The
provisions of its ““Coal Rules and
Regulations” that Wyoming proposed to
revise and add are: (1) Chapter 1,
Section 2(ac), revises the definition of
“eligible land’’; (2) Chapter 1, Section
2(v) revising the definition of critical
habitat, (3) Chapter 2, Section 1(e),

contents of permit applications; (4)
Chapter 2, Section 2(a)(vi)(G)(Il), for
notification of the U.S. Fish and
Wildlife Service; (5) Chapter 2, Section
1(a)(vi)(H), geology description; (6)
Chapter 2, Section 2(a)(vi)(J), corrects
incorrect references to the Wyoming
Statutes; (7) Chapter 2, Section
2(a)(vi))(I1), for maps submitted in a
permit application; (8) Chapter 2,
Section 2(b)(iv)(C), the subsection on
revegetation; (9) Chapter 2, Section
2(b)(vi)(C), for the submission of
resource information; (10) Chapter 4,
Section 2(c)(ix), for the use of selected
spoil material; (11) Chapter 4, Section
2(d)(X)(E)(I), the rule on shrub density;
(12) Chapter 4, Section 2(d)(x)(E)(111),
the rule for revegetation standards on
crucial habitat; (13) Chapter 8, Sections
3-4-5, the rules for special bituminous
coal mines; (14) Chapter 12, Section
1(a)(iv)(B), rules for properties on the
National Register of Historic Places; (15)
Chapter 12, Section 1(a)(v)(C), the rule
on permitting procedures for properties
listed or eligible for listing on the
National Register of Historic Places; (16)
Chapter 12, Section 1(b)(ii), the rule on
procedures for permit transfers; (17)
Chapter 16, Section 3(c) and (f), rules
concerning civil penalties; (18)
Appendix A, Appendix IV, rules for
Threatened and Endangered Species in
Wyoming; (19) Appendix A, Options |-
IV, for minor changes to the shrub
density option tables; (20) Appendix A,
Section I1.C.2.c, corrects the cross-
reference to the rule on cropland,
hayland or pastureland; (21) Appendix
A, Section I1.C.3, removes the language
referring to the approval of the shrub
density rule and replaces it with the
August 6, 1996 date of the rule’s
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approval; and (22) Appendix A, Section
VIIIL.E, also removes the language
referring to the approval of the shrub
density rule and replaces it with the
August 6, 1996 date of that rule’s
approval.

We announced receipt of the
amendment in the July 29, 1998,
Federal Register (63 FR 40384). In the
same document we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on its substantive adequacy,
and invited public comment on the
adequacy of the amendment. Because no
one requested a public meeting or
hearing, we did not hold one. The
public comment period closed on
August 28, 1998.

I11. Director’s Findings

Following, under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17, are our findings concerning
the amendment. As discussed below we
find that the proposed program
amendment submitted by Wyoming on
July 13, 1998, is no less effective than
the corresponding Federal regulations.
Accordingly, we approved the
amendment.

1. Nonsubstantive Revisions to
Wyoming’s Rules and Statute

Wyoming proposes revisions to the
following previously-approved rules
and statutes that are nonsubstantive in
nature and consist of minor, non-
substantive changes (corresponding
Federal regulation provisions are listed
in parentheses):

A. Chapter 1, Section 2 (ac); Chapter
4, Section 2(d)(X)(E)(I); Appendix A,
Section 11.C.3; Section VIILE; (no
Federal counterparts)—[adds date of
approval of shrub density rule].

This revision replaces the reference to
the approval of the shrub density rule
with the August 6, 1996 date of
approval of that rule.

B. Chapter 2, Section 1(e) and Section
2(b)(iv)(c), deletes reference to the
defunct State Conservation Commission
(no Federal counterpart).

The State Conservation Commission
has been disbanded and replaced by the
State Board of Agriculture. However,
this Board does not make
recommendations for standards and
specifications for mine reclamation as
did the former State Conservation
Commission. Therefore reference to the
Commission has been proposed for
deletion by the State.

C. Chapter 16, Section 3(c) and (f),
corrects reference to the Wyoming
Statute concerning Civil Penalties (no
Federal counterpart).

The reference to the Wyoming
Environmental Quality Act in both of
the rules noted above is proposed for
revision because it no longer references
the appropriate statute. Article 9 of the
Act was modified by Wyoming’s 1995
Legislature. Many of the provisions
within W.S. 35-11-901 were repealed
from that subsection and moved into a
new subsection numbered 35-11-902,
entitled ““Surface Coal Mining
operations; violations of provisions,
penalties.” The changes proposed above
now correctly reference Article 9.

D. Appendix A, Section 11.C.2.c;
corrects cross reference from shrub
density to cropland standard (no
Federal counterpart).

This revision changes the incorrect
cross-reference from the shrub density
standard on eligible coal mined lands,
2(d)(X)(E), to the reclamation
requirements for cropland, 2(d)(x)(l).

E. Appendix A, Options I-1V, fifteen
minor changes to shrub density option
tables (no Federal counterpart);
Wyoming’s Land Quality Division
(LQD) held a workshop for industry
representatives and consultants on
September 30 and October 1, 1996 to
discuss and describe the newly adopted
shrub density standard for coal
operators. As part of this discussion,
several errors, inconsistencies and
improvements were identified. These
figures have therefore been proposed for
revision to correct the errors and
improve the readability of the
information.

Because the proposed revisions to
these previously-approved rules are
nonsubstantive in nature, we find that
they are no less effective than the
Federal regulations and we therefore
approve them.

2. Chapter 1, Section 2(v), Definition of
Critical Habitat

In the August 6, 1996 Federal
Register, we approved Wyoming’s rule
definition of “‘critical habitat” at
Chapter I, section 2(v) but
recommended that Wyoming delete
references to the Secretary of Commerce
and to the Department of Commerce
regulations at 50 CFR part 226 (finding
No. 3 61 FR 40735, 40736). OSM
recommended this change because the
Secretary of Commerce has jurisdiction
over marine mammals which has no
relevance to the State of Wyoming since
Wyoming has no marine mammals.

In this proposed rule definition,
Wyoming deleted these references.

We find that Wyoming’s revised rule
definition of “‘critical habitat’ at chapter
I, section 2(v) is no less effective than
the Federal regulations at 30 CFR
780.16(a) and (b), 816.997(b), and

817.97(b). We approve the revised
definition.

3. Chapter 2, Section 2(a)(vi)(G)(Il),
Notification of FWS if Critical/Crucial
Habitat Destruction Is Likely

In the August 6, 1996 Federal
Register notice, we required Wyoming
to clarify that the U.S. Fish and Wildlife
Service (USFWS) will be contacted by
the Administrator of the LQD in the
event that habitat declared to be
“critical” is threatened by any mining
related activity. (Finding No. 10, 61 FR
40741)

In the proposed rule Wyoming
clarifies that the U.S. Fish and Wildlife
Service shall be contacted if critical
habitat destruction is likely.

We find that Wyoming’s proposed
rule clarification at Chapter 2, Section
2(a)(vi)(G)(I) is no less effective than
the Federal regulations at 30 CFR
780.16(a) and (a)(2)(i). We approve the
revision.

4. Chapter 2, Section 2(a)(vi)(H),
Description of Areal and Structural
Geology in the Permit Application

In a final rule Federal Register notice
dated July 25, 1990 (finding No. 2, 55
FR 30221, 30223), we approved
Wyoming’s revisions to counterparts to
30 CFR 780.22(b)(1) and 784.22(b)(1)
relating to geologic permitting
information. However, we required that
Wyoming amend its rules to mandate
that the geologic description include
areal and structural geology of the
permit and adjacent areas, and other
parameters which influence the
required reclamation and the
occurrence, availability, movement,
quantity, and quality of potentially
impacted surface and ground water.
This requirement was codified at 30
CFR §950.16(b).

In the proposed rule Wyoming added
the required language.

In addition to the above, Wyoming is
proposing to add the words “by
extrapolation” before the words
“adjacent areas.” This change, which
has no counterpart in the Federal rule,
is being proposed to make it clear that
a mining operator may use drilling
information from within the permit area
to extrapolate out to adjacent areas in
order to describe the geology of the
adjacent areas in the event that legal
access to these areas for drilling
purposes is not available. This provision
does not relieve companies from using
existing information to characterize
adjacent areas or conduct field
investigations of surface water
characteristics outside the permit area if
needed. This provision only alleviates
the need to drill outside the permit area
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in situations where permission for
access cannot be obtained. Because the
Federal regulations at 30 CFR
780.22(b)(2) and 784.22(b)(2) only
require the results of drilling from
within the permit area, the State’s use
of the phrase, “‘by extrapolation’ is no
less effective than the Federal
requirement.

In addition to the above, the phrase
“prepared or certified by a licensed
professional geologist” has also been
added to this rule. This was
recommended by the Wyoming State
Geologist because the recently-adopted
Wyoming Geologists Practice Act
requires that the geologic reports in
these descriptions must be prepared or
certified by a licensed professional
geologist. Subsection 33-41-102 of the
Wyoming Geologists Practice Act
provides a definition for the “practice of
geology before the Public”. This
definition includes “‘preparation of
geologic reports and maps, the
inspection of geological work and the
responsible supervision of geological
services or work, the performance of
which is relevant to public welfare or
the safeguard of life, health, property
and the environment.”

Wyoming proposed several other
provisions to this rule. The first is the
addition of the phrase “‘or other
qualified professional (as required by
W.S. §833-41-101 through 121).”

Wyoming also proposed adding
several additional words to this rule.
The term *“‘adversely” is proposed to be
added to modify “‘affected” and ‘““‘by
mining” has been added after
“affected.” Both changes are intended to
make it clear that the detailed geologic
description only needs to include the
aquifer below the lowest coal seam to be
mined if that aquifer is clearly going to
be adversely affected by mining.
Wyoming’s rule at Chapter 2, Section
2(a)(vi)(H) is no less effective than the
Federal regulations at 30 CFR
780.22(b)(1) and 784.22(b)(1). We
approve the proposed rule.

5. Chapter 2, Section 2(a)(vi)(J), Corrects
References to Wyoming Statutes; Adds
“Licensed Professional Geologist”

Wyoming’s proposal corrects two
references to the Wyoming Statutes
cited in the above rule. Subsection 33—
29-111 was renumbered to 33-29-139
during the 1987 Wyoming Legislative
session and Subsection 9-3-1402 was
renumbered to 9—2—-802 during 1982
Legislative session. However, Statute 9—
2—-802 was repealed by the 1997
Legislature and replaced by the
Wyoming Geologists Practice Act. This
Act consists of subsections 33-41-101
through 33-41-121.

The phrase “licensed professional
geologist” is also proposed to be
inserted into this rule to make it clear
that these types of maps and cross-
sections of the area affected within the
permit can now also be certified by a
registered professional geologist as
allowed by the new Act. The authority
for including this additional choice for
certification is also provided in
subsections 33-41-102(a)(viii) and 33—
41-104(a)(iii) of the Wyoming
Geologists Practice Act.

The Federal counterpart for this rule
is 30 CFR 779.25, which provides that
such maps and plans can also be
prepared by professional geologists. We
find that Wyoming’s proposed rule is no
less effective than the Federal rule and
approve the revision.

6. Chapter 2, Section 2(a)(vi)(J)(I1),
Strike and Dips of Coal Seams in Permit
Application Maps

As part of the July 25, 1990 Federal
Register (finding 3, 55 FR 30221), we
required that Wyoming amend its rules
at Chapter 11, Section 3(a)(vi)(C)(ll) to
require that maps and cross sections
show the strike and dip of the coal seam
to be mined. This proposed rule has
previously been reorganized and
recodified as Chapter 2, Section
2(a)(vi)(J)(I1), and Wyoming added the
required language.

We find that Wyoming’s revised
Chapter 2, Section 2(a)(vi)(9)(Il) is no
less effective than the Federal
regulations at 30 CFR 8§ 779.25(a)(4)
and 783.25(a)(4). We approve the
revised rule.

7. Chapter 2, Section 2(b)(vi)(c),
Submission of Resource Information
When Requested by the U.S. Fish and
Wildlife Service

In a 30 CFR Section 732 letter dated
November 7, 1988, we required
Wyoming to modify its program at
Chapter 11, Section 3(b)(iv). Wyoming
consequently reorganized and
recodified this rule as Chapter 2,
Section 2(b)(vi)(C) to state that, if the
appropriate U.S. Fish and Wildlife
Service (USFWS) office wishes to
review specific fish and wildlife
resource information and the proposed
protection and enhancement plan
contained in a permit application, the
Division will provide this information
to the USFWS within ten days of receipt
of such a request. Wyoming'’s proposal
includes revision to Chapter 2, Section
2(b)(vi)(C) adding the required
provision.

We find that Wyoming’s revision is no
less effective than the Federal regulation
at 30 CFR 780.16(c) and 784.21(c) and
therefore approve it.

8. Chapter 4, Section 2(c)(ix), Use of
Selected Spoil as a Topsoil or Subsoil
Substitute

The Federal regulations at 30 CFR
816.22(b) state that selected overburden
materials may be substituted for, or used
as a supplement to topsoil if the
operator demonstrates to the regulatory
authority that the resulting soil medium
is equal to, or more suitable for
sustaining vegetation than, the existing
topsoil, and the resulting soil medium is
the best available in the permit area to
support vegetation. 30 CFR 780.18(b)(4)
requires that a demonstration of the
suitability of topsoil substitutes or
supplements be based upon analysis of
the thickness of soil horizons, total
depth, texture, percent coarse fragments,
pH, and areal extent of the different
kinds of soils. The regulatory authority
may require other chemical and
physical analyses, field-site trials, or
greenhouse tests if determined to be
necessary or desirable to demonstrate
the suitability of the topsoil substitutes
or supplements.

The proposed State rule limits the use
of topsoil substitutes or supplements to
those situations where there is
insufficient volume of suitable topsoil
or subsoil for salvage and redistribution.
While Wyoming'’s proposed rule does
not include counterparts to the Federal
requirements to identify the thickness or
areal extent of different kinds of soil
substitutes, this does not adversely
affect its ability of the State to determine
that the proposed topsoil substitute or
supplement is equal to, or more suitable
for sustaining vegetation and is the best
available in the permit area to support
vegetation. As proposed, the Wyoming
rule at chapter 4, Section 2(c)(ix) is
consistent with and no less effective
than the Federal regulations at 30 CFR
780.18(b)(4) and 816.22(b). We approve
the proposed rule.

9. Chapter 4, Section 2(d)(x)(e)(I1I),
Approval Authority of Wyoming’s Game
and Fish Department for Revegetation
Standards on Crucial Habitat Declared
as Such Prior to Submittal of a Permit
Application

In the August 6, 1996 Federal
Register (FR 40738), we required
Wyoming to revise its rules at Chapter
4, section 2(d)(xX)(E)(III) to require
Wyoming Game and Fish Department
approval of revegetation standards for
grazing land that was designated by the
Wyoming Game and Fish Department as
crucial habitat prior to submittal of the
initial permit application or any
subsequent amendments to the permit
application.
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Wyoming has added a requirement to
Chapter 4, section 2(d)(x)(e)(Ill) to
require Wyoming Game and Fish
Department approval of revegetation
standards for grazing land that was
designated by the Wyoming Game and
Fish Department as crucial habitat prior
to submittal of the initial permit
application or any subsequent
amendments to the permit application.
This addition meets the requirements of
30 CFR 950.16(ii)(1) and is no less
effective than its counterpart at 30 CFR
816.116. We approve the proposed rule.

10. Chapter 8, Section 3-4-5, Special
Alternative Standards for Existing and
New Special Bituminous Coal Mines;
General Performance Standards

Section 527 of SMCRA addresses the
performance standards for special
bituminous coal surface mines.
Wyoming meets the criteria specified in
Section 527; therefore it is authorized to
issue separate regulations for its special
bituminous coal surface mines located
west of the 100th meridian west
longitude. 30 CFR 825 of the Federal
regulations further specifies that
“special bituminous coal mines in
Wyoming, as specified in section 527 of
SMCRA, shall comply with the
approved State program, including
Wyoming statutes and regulations, and
revisions thereto.”

The Wyoming standards for
backfilling and grading the mine pit area
and spoil piles associated with a new
special bituminous coal mine are
currently provided in Chapter 8 through
cross-referencing to Section 2(b) in
Chapter 4. However, during the
December, 1992 reorganization of the
LQD rules into specific Coal and
Noncoal sets, the rule additions being
proposed here at Section 4(a)(i) through
(iv) were inadvertently excluded from
applying to new special bituminous coal
mines.

In order to rectify this omission, this
rule is proposed for amendment into
Chapter 8. These rules are the same as
currently found in Chapter Ill, Section
2(b) of the LQD Noncoal rules, with one
exception. The phrase “or that greater
slopes would enhance the postmining
land use” has not been incorporated
into the amended language for Chapter
8. This phrase, which does exist in the
Noncoal rules at Section 2(b)(ii), was
originally incorporated into the LQD
rules on December 5, 1988. The
inclusion of this phrase was then
submitted to us for approval on
December 13, 1988. We subsequently
disapproved the addition of this phrase
in the December 26, 1989 Federal
Register (54 FR 52958) because it was
not part of the rules originally intended

to apply to new special bituminous
mines and therefore could not be
applied to new special bituminous
mines.

This proposed Wyoming rule also
adds a reference to Section 4 within the
renumbered Section 5. General
Performance Standards. Section 4,
Special Alternative Standards for New
Special Bituminous Coal Mines, must be
included in Section 5 to make it clear
that a new special bituminous mine
shall also comply with the performance
standards contained in SMCRA and
Chapter 4 to the extent that such
performance standards do not preclude
the benefit intended under the special
alternative regulations contained in
either Section 3 or 4 of Chapter 8. The
proposed Wyoming rule is no less
effective than the Federal rule and we
approve it.

11. Chapter 12, Section 1(a)(iv)(B),
Effective on Properties on the National
Register of Historic Places Must Be
Taken Into Account Prior to Permit
Approval

In a final rule Federal Register notice
dated October 29, 1992 (57 FR 48984,
48988), we found Wyoming’s proposed
rule at Chapter XIlIlI, Section 1(a)(v) to be
less effective than the Federal
regulations to the extent that it did not
include a finding for properties listed on
the National Register of Historic Places.
(This rule has been previously
recodified as Chapter 12, Section
1(a)(iv)(B)). Consequently, we asked
Wyoming to revise its rules at Chapter
12, Section 1(a)(iv)(B) by including
findings for properties listed on the
National Register of Historic Places as
required in 30 CFR 773.15(c)(11). In
response to this required amendment,
Wyoming proposes to revise its rule by
adding the additional language set forth
above.

In addition, partly in response to
comments from the Wyoming State
Historic Preservation Office, the State
has added the word ““‘properties’ to
modify “eligible” and to make it clear
that these properties must also be taken
into consideration.

The symbol for subsection (8) is also
proposed for insertion into the rule at
Chapter 12, Section 1(a)(iv)(B) to
maintain consistent style.

We find the Wyoming revision to be
no less effective than 30 CFR
773.15(c)(11) and therefore approve it.

12. Chapter 12, Section 1(a)(v)(C),
Permitting Procedures

In the July 25, 1990 Federal Register
(55 FR 30221, 30227-28), we required
Wyoming to revise its rules at Chapter
XII1, Section 1(a)(v)(C) to reinstate the

word “‘any” in front of the phrase
“places included in the National
Register of Historic Places” because its
deletion did not assure that privately
and publicly-owned properties listed on
the National Register of Historic Places
would be protected from disturbance by
mining. Wyoming reinstated the word
“‘any”. This rule has been previously
reorganized and recodified as Chapter
12, Section 1(a)(v)(C).

In addition, Wyoming proposed
adding the word ““where” to replace
“which” to make the rule more
understandable, along with the addition
of the word “mining.” These proposed
changes also make the introductory
portion of this rule identical to the
introductory portion of the counterpart
Federal rule at 30 CFR §761.11(c).

In response to a suggestion by the
Wyoming State Historic Preservation
Office, Wyoming included properties
eligible for listing on the National
Register along with properties listed to
be taken into consideration when
determining whether surface coal
mining would be prohibited or limited
if mining were to adversely affect any of
these properties.

We find Wyoming’s proposed revision
to be no less effective than the Federal
regulations at 30 CFR 761.H(C) and
therefore approve it.

13. Chapter 12, Section 1(b)(ii), Delete
Reference to some Public Participation
Requirements for Permit Transfers

Wyoming proposes to add a provision
to Chapter 12, Section 1(b)(ii) that
permit transfers shall not be subject to
the requirements of WS-35-11-406(Q).
This provision had required a
determination of completeness for
permit transfers and other procedural
steps not required by the Federal
provisions. We find that the proposed
revision is no less effective than 30 CFR
774.17 and therefore approve it.

14. Appendix A, Appendix IV, Revises
Rules by Adding and Deleting Plants to
the List of Threatened and Endangered
Species in Wyoming

Wyoming is proposing revision to
Appendix IV within Appendix A for
plant species of special concern. The
existing list in Appendix 1V is out-of-
date and will continually be out-of-date
because new plants and new
populations of existing plants will be
discovered in the future. We brought
this to Wyoming’s attention in our
March 8, 1996 comment letter and by
comments from the Bureau of Land
Management in the August 6, 1996
Federal Register notice. Rather than
attempt to keep this list up-to-date, the
State is proposing to provide in this
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Appendix only those species listed as
threatened, endangered, or eligible for
such listing by the U.S. Fish and
Wildlife Service. This listing is
necessary because operators are
required by Chapter 2, Section
2(@)(vi)(C)(II), to describe the location
of any State or Federally listed
endangered or threatened plant species
occurring within or adjacent to the
permit area. Consequently, it is
important that the plant species
currently listed by the U.S. Fish and
Wildlife Service be available to coal
operators.

Wyoming will consult with the U.S.
Fish and Wildlife Service on an annual
basis to determine whether the list
included in this Appendix needs to be
updated. If there are new threatened or
endangered species listed by the U.S.
Fish and Wildlife Service that need to
be added to this list, this will be
accomplished through formal
rulemaking. Formal rulemaking will
also be initiated if a plant species needs
to be removed from this Appendix
because it has been delisted by the U.S.
Fish and Wildlife Service.

The other plants currently appearing
on this list and now proposed for
removal include those plants considered
to be of special concern in Wyoming,
but not formally classified as threatened
or endangered by the State. Rather than
attempt to keep this list up-to-date
through rulemaking, Wyoming is
proposing to consult with all state
entities that have current data on plant
species that are of special concern in
Wyoming. This information will be
compiled and updated annually if
necessary by the Land Quality Division
and be made available to the public
upon completion. When possible, this
compiled summary will be updated and
made available to the public prior to the
summer field sampling season. There is
no Federal counterpart to this appendix
and the revision is not inconsistent with
Federal regulations. We therefore
approve it.

IV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that we received,
and our responses to them.

1. Public Comments

We invited public comments on the
proposed rule but didn’t receive any
(Administrative Record No. WY-33-01).

2. Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
we solicited comments on the proposed
amendment from various Federal

agencies with an actual or potential
interest in the Wyoming program
(administrative record No. WY-33-05).
The U.S. Department of Agriculture
responded on July 23, 1998 that “‘we
want to commend the Wyoming
Department of Environmental Quality
staff on the amount of effort that has
gone into the changes dealing with
geologic descriptions, certification of
maps and cross sections, National
Register of Historic Places, topsoil
substitutes, revegetation and wildlife.
The language appears acceptable”
(administrative record No. WY-33-07).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
we are required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
amendment that relate to air or water
quality standards promulgated under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). In reply to our
July 20, 1998 request for comments,
James Dunn of the EPA, in a September
1, 1998 letter (Administrative Record
No. WY-33-13) concurred with the
modifications proposed in the
amendment.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), we
solicited comments on the proposed
amendment from the ACHP and SHPO.
(administrative record No. WY-33-03,
WY-33-04). Neither the SHPO nor the
ACHP responded to OSM'’s request.

V. Director’s Decision

Based on the above findings, we
approve Wyoming’s proposed
amendment as submitted on July 13,
1998.

We approve, as discussed in: Finding
No. 1, miscellaneous citations,
concerning nonsubstantive revisions to
Wyoming'’s rules; finding No. 2, Chapter
1, Section 2(v), concerning the
definition of critical habitat; finding No.
3, Chapter 2, Section 2(a)(vi)(G)(Il),
concerning the notification of the Fish
and Wildlife Service if critical or crucial
habitat destruction is likely; finding No.
4, Chapter 2, Section 2(a)(vi)(H),
concerning the description of areal and
structural geology in the permit
application; finding No. 5, correcting
the references to Wyoming Statutes and
adding “licensed professional
geologist;” finding No. 6, concerning
strikes and dips of coal seams in permit
application maps; finding No. 7,
Chapter 2, Section 2(b)(vi)(c),

concerning the submission of resource
information when requested by the U.S.
Fish and Wildlife Service; finding No. 8,
Chapter 4, Section 2(c)(ix), concerning
use of selected spoil as a topsoil or
subsoil substitute; finding No. 9,
Chapter 4, Section 2(d)(X)(E)(1I1),
concerning approval authority of
Wyoming’s Game and Fish Department
for revegetation standards on crucial
habitat declared as such prior to
submittal of a permit application;
finding No. 10, Chapter 8, Section 3—4—
5, concerning special alternative
standards for existing and new special
bituminous coal mines and the general
performance standards; finding No. 11,
Chapter 12, Section 1(a)(iv)(B),
concerning taking into account prior to
permit approval the effect on properties
listed on the National Register of
Historic Places; finding No. 12, Chapter
12, Section 1(a)(v)(C), concerning
permitting procedures; finding No. 13,
Chapter 12, Section 1(b)(ii), concerning
the deletion of the reference to public
participation requirements for permit
transfers; finding No. 14, Appendix A,
Appendix 1V, concerning the revision of
rules by adding and deleting plants to
the list of Threatened and Endangered
Species in Wyoming.

The Federal regulations at 30 CFR
Part 950, codifying decisions concerning
the Wyoming program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
us. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
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730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements we previously
promulgated will be implemented by
the State. In making the determination
as to whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations.

6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 20, 1999.
Brent Wahlquist,

Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 950—WYOMING

1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 950.15 is amended in the
table by adding a new entry in
chronological order by ““Date of Final
Publication” to read as follows:

§950.15 Approval of Wyoming regulatory
program amendments
* * * * *

Original amendment submission
date

Date of final publication

Citation/descripton

* *

July 13, 1998 .....ccviiiiiiee

* * *

1(e); Chapter

* *

Chapter 1, Section 2(ac); Chapter 1, Section 2(v); Chapter 2, Section
2, Section 2(a)(vi)(G)(Il);
2(a)(vi)(H); Chapter 2, Section 2(a)(vi)(J);

Chapter 2, Section
Chapter 2, Section

2(a)(vi)(J)(Il); Chapter 2, Section 2(b)(iv)(C); Chapter 2, Section
2(b)(vi)(C); Chapter 4, Section 2(c)(ix); Chapter 4, Section
2(d)(X)(E)(1); Chapter 4, Section e(d)(x)(E)(Ill); Chapter 8, Sections
3-4-5; Chapter 12, Section 1(a)(iv)(B); Chapter 12, Section
1(a)(v)(C); Chapter 12, Section 1(b)(ii); Chapter 16, Sections 3 (c)
and (f); Appendix A, Appendix IV; Appendix A, Options I-IV; Ap-
pendix A, Section I1.C.2.c; Appendix A, Section II.C.3; Appendix A,

Section VIIILE.

§950.16 [Amended]

3. Section 950.16 is amended by
removing and reserving paragraphs (b),

(©). (9). (V). (), (ii)(1), and (kK).
[FR Doc. 99-25553 Filed 9-30-99 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGDO07 99-056]

RIN 2115-AE46

Special Local Regulations: Winston
Offshore Cup, San Juan, Puerto Rico

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule.

SUMMARY: Temporary special local
regulations are being adopted for the
Winston Offshore Cup, San Juan, Puerto
Rico. The event will be held from 1 p.m.
to 2:30 p.m. Atlantic Standard Time
(AST) on October 10, 1999, in and north
of San Juan Harbor, Puerto Rico. These
regulations are needed to provide for the
safety of life on navigable waters during
the event.

DATES: This section becomes effective at
12 p.m. and terminates at 3:30 p.m. on
October 10, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
John Reyes at (787) 729-5381.
SUPPLEMENTARY INFORMATION:

Regulatory History

On August 2, 1999, the Coast Guard
published a Notice of Proposed

Rulemaking in the Federal Register (64
FR 41853) proposing to establish a
regulated area for the Winston Cup race
in San Juan, Puerto Rico on October 10,
1999. No comments were received
during the comment period.

Background and Purpose

These regulations create a regulated
area in and north of San Juan Harbor
that would prohibit entry to non-
participating vessels. The participating
race boats will be competing at high
speeds with numerous spectator craft in
the area, creating an extra or unusual
hazard on the navigable waterways.
These regulations are required to
provide for the safety of life on
navigable waters during the Winston
Offshore Cup, San Juan, Puerto Rico.

In accordance with 5 U.S.C. 553, good
cause exists for making this regulation
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effective in less than 30 days after
Federal Register publication. A NPRM
was published for this regulation.
However, delaying the final rule’s
effective date until 30 days after Federal
Register publication would be contrary
to national safety interests, as there was
not sufficient time remaining after
receipt of the permit request to allow for
the full comment period that ended on
September 16, and a 30 day delayed
effective date, as the event occurs on
October 10.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(f) of that
order. The Office of Management and
Budget has excepted it from review
under that order. It is not significant
under the regulatory policies and
procedures of the Department of
Transportation (DOT (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
regulatory evaluation under paragraph
10e of the regulated policies and
procedures of DOT is unnecessary. The
regulated area will only be in effect for
three and one half hours in the vicinity
of San Juan Harbor, Puerto Rico.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) the Coast Guard
must consider whether this rulemaking
will have a significant economic impact
on a substantial number of small
entities. Small entities include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant under
their fields, and governmental
jusridictions with populations of less
than 50,000.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities, as the regulations will only be
in effect for approximately three and
one half hours on one day in a limited
area of San Juan Harbor and its vicinity.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that

this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this rule
consistent with Figure 2—1, paragraph
34(h) of Commandant Instruction
M16475.1C, and has determined that
this action has been categorically
excluded from further environmental
documentation.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends part 100 of Title
33, Code of Federal Regulations as
follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46,
and 33 CFR 100.35.

2. Add temporary §100.35T-07-056
to read as follows:

§100.35T-07-056 Winston Offshore Cup,
San Juan, Puerto Rico.

(a) Regulated Area. The regulated area
starts in San Juan Bay, out the bay
entrance around Punta El Morro, then
east 2 nautical miles to Penon San Jorge,
then back around into the bay. The
regulated area is established beginning
at 18°28'4"'N, 066°08'0"'W, then north to
18°28'9"N, 066°08'0"'W, then east to
18°28'7"'N, 066°05'5""W, then south to
18°28'2""N 066°05'5"'W, then directly
south to the shore. This area includes
San Juan Bay, except San Antonio
Approach Channel, San Antonio
channel, Army Terminal Channel, Army
Terminal Turning Basin, and Puerto
Nuevo Channel, and Graving Dock
Channel. All coordinates referenced use
Datum: NAD 1983.

(b) Special Local Regulations. Entry
into the regulated area by other than
event participants is prohibited, unless
otherwise authorized by the Patrol
Commander. Spectator craft are required
to remain in a spectator area designated
by the event sponsor Puerto Rico
Offshore Tour, San Juan, Puerto Rico.

(c) Dates. This section is effective at
12 p.m. and terminates at 3:30 p.m. AST
on October 10, 1999.

Dated: September 2, 1999.
Thad W. Allen,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 99-25545 Filed 9-30-99; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD08-99-058]

Drawbridge Operating Regulation;
Inner Harbor Navigation Canal, LA

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Norfolk
Southern Railroad bascule span
drawbridge across the Inner Harbor
Navigation Canal, mile 4.5, at New
Orleans, Orleans Parish, Louisiana. This
deviation allows the Norfolk Southern
Railroad to close the bridge to
navigation from 8 a.m. until noon and
from 1 p.m. until 4 p.m., Monday
through Friday from October 12, 1999
through November 5, 1999. This
temporary deviation was issued to allow
for the replacement of the railroad ties
on the bascule span deck. The draw will
open at any time for a vessel in distress.
Presently, the draw opens on signal at
all times.

DATES: This deviation is effective from
8 a.m. on October 12, 1999 through 4
p-m. on November 5, 1999.

ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Commander (ob), Eighth Coast Guard
District, 501 Magazine Street, New
Orleans, Louisiana, 70130-3396. The
Bridge Administration Branch of the
Eighth Coast Guard District maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:

Mr. David Frank, Bridge Administration
Branch, telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: The
Norfolk Southern Railroad bascule span
drawbridge across the Inner Harbor
Navigation Canal in New Orleans,
Louisiana, has a vertical clearance of
one foot above mean high water in the
closed-to-navigation position and
unlimited clearance in the open-to-
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navigation position. Navigation on the
waterway consists of tugs and tows,
fishing vessels, sailing vessels, and
other recreational craft. The Norfolk
Southern Railroad requested a
temporary deviation from the normal
operation of the drawbridge in order to
accommodate the maintenance work,
involving removal and replacement of
the railroad ties on the bascule span
deck.

This deviation allows the draw of the
Norfolk Southern Railroad bascule span
drawbridge across the Inner Harbor
Navigation Canal, mile 4.5, at New
Orleans, Orleans Parish, Louisiana to
remain closed to navigation from 8 a.m.
until noon and from 1 p.m. until 4 p.m.,
Monday through Friday from October
12, 1999 through November 5, 1999.
The draw shall open on signal at any
time for a vessel in distress.

Dated: September 24, 1999.
Paul J. Pluta,

Rear Admiral, U.S. Coast Guard, Commander,

Eighth Coast Guard District.
[FR Doc. 99-25547 Filed 9-30-99; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 033-0171; FRL-6446-2]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, El
Dorado County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of a
revision to the California State
Implementation Plan (SIP) proposed in
the Federal Register on April 4, 1994.
This final action will incorporate these
rules into the federally approved SIP.
The intended effect of finalizing this
action is to regulate emissions of
volatile organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The revised rules
control VOC emissions from the
loading, unloading, and storage of
petroleum products. EPA is finalizing a
simultaneous limited approval and
limited disapproval under CAA
provisions regarding EPA action on SIP
submittals and general rulemaking
authority because these revisions, while
strengthening the SIP, also do not fully

meet the CAA provisions regarding plan
submissions and requirements for
nonattainment areas. As a result of this
limited disapproval EPA will be
required to impose highway funding or
emission offset sanctions under the
CAA unless the State submits and EPA
approves corrections to the identified
deficiencies within 18 months of the
effective date of this disapproval.
Moreover, EPA will be required to
promulgate a Federal implementation
plan (FIP) unless the deficiencies are
corrected within 24 months of the
effective date of this disapproval.

EFFECTIVE DATE: This action is effective
on November 1, 1999.

ADDRESSES: Copies of the rule revisions
and EPA's evaluation report for each
rule are available for public inspection
at EPA’s Region IX office during normal
business hours. Copies of the submitted
rule revisions are also available for
inspection at the following locations:
Rulemaking Office, (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105
Environmental Protection Agency, Air
Docket (6102), 401 ““M”’ Street, S.W.,
Washington, D.C. 20460
California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ““L” Street,
Sacramento, CA 95814
El Dorado Air Pollution Control District,
7553 Green Valley Road, Placerville,
CA 95667-4197.
FOR FURTHER INFORMATION CONTACT: Max
Fantillo, Rulemaking Office, (AIR-4),
Air Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105, Telephone: (415) 744-1183.

SUPPLEMENTARY INFORMATION:
I. Applicability

EPA is finalizing a limited approval
and limited disapproval of a revision to
the California SIP submitted by EI
Dorado County Air Pollution Control
District (EDCAPCD) entitled Regulation
IX, Air Toxic Control Measures, Section
A, Benzene, Rules 900 through 914.
This regulation was submitted by the
California Air Resources Board (CARB)
to EPA on April 5, 1991.

11. Background

On April 4, 1994 in 64 FR 15686, EPA
proposed granting a limited approval
and limited disapproval of EDCAPCD
Regulation IX, Air Toxic Control
Measure, Section A, Benzene, (Rules

900 through 914) into the California SIP.

These 900 series rules were adopted by
EDCAPCD on September 18, 1990 and

submitted by the CARB to EPA on April
5, 1991. The rules were submitted in
response to EPA’s 1988 SIP Call and the
CAA section 182(a)(2)(A) requirement
that nonattainment areas fix their
reasonably available control technology
(RACT) rules for ozone in accordance
with EPA guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for each of the above rules and
nonattainment areas is provided in the
proposed rule (PR) cited above.

EPA has evaluated all of the above
rules for consistency with the
requirements of the CAA and EPA
regulations and EPA’s interpretation of
these requirements as expressed in the
various EPA policy guidance documents
referenced in the PR. EPA is finalizing
the limited approval of these rules in
order to strengthen the SIP and
finalizing the limited disapproval
requiring the correction of the
remaining deficiencies. In summary, the
deficiencies relate to the lack of a
specific definition of the facilities to
which the rules apply, improper
definition of test methods, Control
Officer discretion to require unspecified
control equipment, and a higher
throughput exemption than allowed by
section 182(b)(3). These deficiencies
must be corrected pursuant to the
requirements of sections 182(a)(2)(A)
and part D of the CAA. A detailed
discussion of the rule provisions and
evaluations has been provided in the PR
and in technical support document
(TSD) available at EPA’s Region IX
office (TSD dated April 30, 1993,
Regulation IX, Rules 900 through 914).

I11. Response to Public Comments

A 30-day public comment period was
provided in 59 FR 15686; EPA did not
receive any comments.

IV. EPA Action

EPA is finalizing a limited approval
and limited disapproval of the above-
referenced rules. The limited approval
of these rules is being finalized under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited in the sense that the
rules strengthen the SIP. However, the
rules do not meet the section
182(a)(2)(A) CAA requirement because
of the rule deficiencies which were
discussed in the PR. Thus, in order to
strengthen the SIP, EPA is granting
limited approval of these rules under
sections 110(k)(3) and 301(a) of the
CAA. This action approves the rules
into the SIP as federally enforceable
rules.
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At the same time, EPA is finalizing
the limited disapproval of these rules
because they contain deficiencies that
have not been corrected as required by
section 182(a)(2)(A) of the CAA, and, as
such, the rules do not fully meet the
requirements of Part D of the Act. As
stated in the proposed rule, upon the
effective date of this final rule, the 18
month clock for sanctions and the 24
month FIP clock will begin. Sections
179(a) and 110(c). If the State does not
submit the required corrections and
EPA does not approve the submittal
within 18 months of the effective date
of the final rule, either the highway
sanction or the offset sanction will be
imposed at the 18 month mark. It
should be noted that the rules covered
by this FR have been adopted by the
EDCAPCD and are currently in effect in
the EDCAPCD. EPA’s limited
disapproval action will not prevent a
EDCAPCD or EPA from enforcing these
rules.

V. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, Regulatory Planning and Review.

B. Executive Order 12875

Under Executive Order 12875,
Enhancing the Intergovernmental
Partnership, EPA may not issue a
regulation that is not required by statute
and that creates a mandate upon a State,
local or tribal government, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of

section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to E.O. 13045 because it is
does not involve decisions intended to
mitigate environmental health or safety
risks.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal



53212

Federal Register/Vol. 64, No. 190/Friday, October 1, 1999/Rules and Regulations

governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 30,
1999. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compound.

Nora L. McGee,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(183)(H)(1) to read
as follows:

§52.220 Identification of plan.
* * * * *
Cc * X *

(183) * * *

i * X *

(H) El Dorado County Air Pollution
Control District.

(1) Regulation IX, Rules 900 through
914, adopted September 18, 1990.
* * * * *
[FR Doc. 99-25568 Filed 9-30—-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 61
[FRL-6443-7]
RIN 2060-AF04

National Emission Standard for
Hazardous Air Pollutants; National
Emission Standards for Radon
Emissions From Phosphogypsum
Stacks

AGENCY: Environmental Protection
Agency.
ACTION: Final rule; correction.

SUMMARY: This document contains a
correcting amendment to the final
regulations for the National Emission
Standard for Radon Emissions from
Phosphogypsum Stacks, 40 CFR Part 61,
Subpart R, which were originally
published Wednesday, February 3, 1999
(64 FR 5574). This final rule
promulgated revisions to the National
Emission Standard for Hazardous Air
Pollutants (NESHAP) that set limits on
radon emissions from phosphogypsum
stacks; and raised the limit on the
quantity of phosphogypsum that may be
used in indoor laboratory research and
development from 700 to 7,000 pounds
per experiment, eliminating current
sampling requirements for
phosphogypsum used in indoor
research and development, and
clarifying sampling procedures for
phosphogypsum removed from stacks
for other purposes.

EFFECTIVE DATE: October 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Eleanor Thornton-Jones, Office of
Radiation and Indoor Air (6602)), at
202-564-9773.

SUPPLEMENTARY INFORMATION:

Background

The final regulations that is the
subject of this correction affects persons
or facilities required to comply with all
the limitations set forth in §61.205(b).
In the rule published on February 3,
1999, §61.205 was amended by revising

the section title and paragraphs (a) and
(b).
Review Under Executive Order 12866

Under Executive Order 12866, (58 FR
51736, October 4, 1993), this action is
not a “significant regulatory action” and
is not therefore subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty, contain any
unfunded mandate, or impose any
significant or unique impact on small
governments as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
require prior consultation with State,
local, and tribal government officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993) or
Executive Order 13084 (63 FR 27655,
May 10, 1998), or involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). Because this action is not subject
to notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). This rule is also not subject
to Executive Order 13045 (62 FR 19885,
April 23, 1997) because EPA interprets
E.O. 13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Order has the potential to influence
the regulation. This rule is not subject
to E.O. 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks. EPA’s compliance with these
statutes and Executive Orders for the
underlying rule is discussed in the
February 3, 1999 Federal Register
notice.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective October 1, 1999.
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Need for Correction
As published, the final regulations

contained an error which needs to be
corrected.

List of Subjects in 40 CFR Part 61

Environmental protection, Air
pollution control, Radon.
Robert Brenner,

Acting Assistant Administrator for Air and
Radiation.

Accordingly, 40 CFR Part 61 is
corrected by making the following
correcting amendment:

PART 61—[AMENDED]

1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401, 7412, 7413,
7416, 7601 and 7602.

§61.205 [Amended]

2. In 861.205, paragraph (a), in the
second sentence “§61.206(b)" is revised
to read “‘paragraph (b) of this section”.
[FR Doc. 99-25562 Filed 9-30-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL—6448-7]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Deletion of the 62nd
Street Superfund Site from the National
Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) Region 4 announces the
deletion of the 62nd Street Superfund
Site from the National Priorities List
(NPL). The NPL constitutes Appendix B
of 40 CFR Part 300 which is the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP),
which EPA promulgated pursuant to
Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. EPA and the
Florida Department of Environmental
Protection (FDEP) have determined that
the Site poses no significant threat to
public health or the environment and
therefore, further response measures
pursuant to CERCLA are not
appropriate.

EFFECTIVE DATE: October 1, 1999.
ADDRESSES: Comprehensive information
on this site is available through the EPA

Region 4 public docket, which is
available for viewing at the information
repositories at two locations. Locations,
contacts, phone numbers and viewing
hours are: Record Center, U.S. EPA
Region 4, 61 Forsyth Street, Atlanta,
Georgia 30303—-8909, (404) 562-9530,
hours: 8:00 a.m. to 4:00 p.m., Monday
through Friday by appointment only;

Tampa/Hillsborough County Public
Library/Special Collections, 900 North
Ashley, Tampa, Florida 33602, (813)
273-3652, hours: 9:00 a.m. to 9:00 p.m.,
Monday through Thursday, 9:00 a.m. to
5:00 p.m., Friday through Saturday.

FOR FURTHER INFORMATION CONTACT:
Joseph Alfano, U.S. EPA Region 4,
Waste Management Division, 61 Forsyth
Street, Atlanta, Georgia 30303-8909,
(404) 562-8907 or by electronic mail at
alfano.joe@epa.gov.

SUPPLEMENTARY INFORMATION: EPA
announces the deletion of the 62nd
Street Superfund Site in Tampa,
Hillsborough County, Florida from the
NPL, which constitutes Appendix B of
40 CFR Part 300. EPA published a
Notice of Intent to Delete the 62nd
Street Superfund Site from the NPL on
August 4, 1999 in the Federal Register
(64 FR 42328). EPA received no
comments on the proposed deletion;
therefore, no responsiveness summary is
necessary for this Notice of Deletion.
EPA identifies sites on the NPL that
appear to present a significant risk to
public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substances Superfund
Response Trust Fund (Fund). Pursuant
to 40 CFR 300.425(e)(3) of the NCP, any
site deleted from the NPL remains
eligible for Fund-financed Remedial
Actions if conditions at the site warrant
such action. Deletion of a site from the
NPL does not affect the responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 23, 1999.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp.; p. 351: E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to Part 300
is amended by removing the site for
Sixty-Second Street Dump, Tampa,
Florida.

[FR Doc. 99-25563 Filed 9-30-99; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 1820
[WO-350-1430-00-24 1A]

RIN 1004-AC83

Application Procedures

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM) is issuing final
regulations that revise general
application procedures by streamlining,
modernizing, and clarifying existing
provisions and removing obsolete and
unnecessary requirements. The final
rule describes how to file applications
or other documents with BLM; provides
guidance on how BLM determines
priority for applications filed
simultaneously; and spells out
procedures for payments and refunds
and requirements for publication and
posting of notices.

EFFECTIVE DATE: November 1, 1999.
ADDRESSES: You may send inquiries or
suggestions to: Director (630), Bureau of
Land Management, 1849 C Street, NW.,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Mary Linda Ponticelli, Telephone: (202)
452-0364 (Commercial or FTS).
SUPPLEMENTARY INFORMATION:

1. Background

1. Final Rule as Adopted
111. Responses to Comments
V. Procedural Matters

|. Background

The existing regulations at 43 CFR
part 1820 address general procedures
applicable to all BLM land use
authorizations. These general
procedural regulations serve important
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functions such as informing members of
the public of proposed BLM actions or
decisions through publication and
posting of notices. The 1820 regulations
are an important complement to BLM’s
detailed application procedures for
specific programs. When there is a
conflict between the general and
specific program regulations, the latter
governs.

The final rule published today is a
stage of the rulemaking process that will
result in the revision of the regulations
at 43 CFR part 1820. This rule was
preceded by a proposed rule that was
published in the October 1, 1997,
Federal Register (62 FR 51402). The
proposal was intended to reduce the
regulatory burden imposed on the
public; streamline, modernize and
clarify existing provisions; and remove
obsolete and unnecessary requirements.
We took this action to ensure
consistency in processing documents
and uniformity in the treatment of
BLM'’s customers.

BLM invited public comments for 60
days and received comments from two
sources: one from a law firm, who
supported the proposal with suggested
changes, and one from a private citizen,
who opposed the proposal. We also
received technical, internal agency
comments.

I1. Final Rule as Adopted

The final rule is adopted with changes
to the proposed rule as discussed in the
Responses to Comments section. In
summary, the final rule contains general
information on how to file documents
with BLM, such as applications for
various BLM resource programs. It also
provides guidance on how BLM
determines “first in line” priority for
applications filed simultaneously;
allows applications that do not require
an original signature to be filed
electronically; authorizes BLM to accept
payments by Visa and Master Card in
addition to more traditionally accepted
forms of payment; permits an
application relating to lands in more
than one land district to be filed with
any BLM State Office having
jurisdiction over the lands rather than
the existing procedure which requires
an application to be filed in each office
having jurisdiction over the lands; and
describes requirements for posting and
publication of notices.

The final rule removes regulatory
provisions on specific BLM resource
programs, such as § 1821.5-3 (mining
claims), since these provisions are
addressed in program-specific
regulations found in other parts and
subparts of title 43. In addition, the rule
removes subpart 1823 (Proofs and

Testimony) and subpart 1826
(Reinstatement of Cancelled Entries),
because their applicability is now
limited to desert land entries, and
pertinent provisions are addressed in
part 2520 of this title (Desert Land
Entries). Further, we have removed
many procedural requirements that are
no longer applicable in §§1821.6,
concerning time constraints for
applications filed in BLM offices in
Alaska, and 1822.3, concerning
homestead requirements.

111. Responses to Comments

In preparing the final rule, BLM
carefully considered all comments
received during the 60-day public
comment period on the proposed rule to
revise 43 CFR part 1820. A discussion
of those comments follows:

Comments Incorporated into the Final
Rule—

1. Comment: Existing § 1821.2-2(g)(1)
allows the authorized officer to consider
a late filing except where, among other
criteria, the law does not permit him to
do so. Proposed § 1822.15(a), which
restates existing 8 1821.2—-2(g)(1) in
plain language, allows BLM to consider
a document timely filed if the law
permits BLM to do so. The commenter
suggests retaining the language in the
existing section because the proposed
section could be interpreted as requiring
specific authorization in the law for
BLM to consider a late filing.

Response: To avoid any
misinterpretation and confusion that
could result from this slight variation in
language, we have adopted the
commenter’s suggestion and reworded
§1822.15(a) to state that BLM can
consider a document timely filed if the
law does not prohibit it.

2. Comment: Existing § 1821.2-2(c)
allows BLM to consider a late filing if
doing so would not unduly interfere
with the orderly conduct of business.
Proposed § 1822.15(c) has the same
provision except that the word
“unduly’” was dropped. The commenter
recommends that the word “unduly” be
inserted in the proposed section so that
there will be no substantive change in
policy.

Response: We have adopted the
commenter’s recommendation and
added the word “‘unduly” to
§1822.15(c).

3. We have made several technical
changes to the proposed regulation in
response to internal comments:

(a) Deleted the word “national’ in
§1821.10(a).

(b) Changed the words “‘five specialty
centers” in §1821.10(a) to read ‘‘seven

national level support and service
centers”.

(c) Changed the words ““District
Offices and Resource Area Offices” in
§1821.10(a) to read “‘Field Offices”.

(d) Changed the words “District and
Resource Area Offices” in §1821.10(b)
to read “Field Offices”.

(e) Added a new sentence to §1821.12
“You should consult the regulations
applying to the specific program.”

(f) Added a new question “§1821.13
What if the specific program regulations
conflict with these regulations?”’

(9) Added a requirement to § 1822.10
for an applicant to provide his/her
current address. Deleted the word “full”
and replaced with ““legal” in §1822.10.

(h) Deleted the words ““(such as a
State Office or District Office)” in
§1822.12. Deleted the words “‘you
should” and added ‘““and we will tell
you which BLM office to file your
application.” to the last sentence.

(i) Deleted the word “‘personal’ in the
second sentence. Added a new sentence
“When you file an application
electronically, it will not be considered
filed until BLM receives it.” in
§1822.13.

(j) Changed the words *‘same time’’ in
§1822.17(a) to read ‘‘same day and
time”.

(k) Changed (b) to read ““No other
BLM regulation prohibits doing so; and”
in §1822.15. Revised (c) to read “No
intervening third party interests or
rights have been created or established
during the intervening period.” in
§1822.15.

(I) Deleted the last sentence in
§1823.10.

(m) Added the word “a” in the
question in §1823.11.

(n) Added the words “‘sufficient’”” and
“your” in the first sentence in §1823.13.

(o) Changed the word ‘““occurrence” to
read “event” in § 1824.10. Changed the
word ‘“causing’ to ““requiring’ in
§1824.10. Rearranged and renumbered
§81824.11-1824.13 as §81824.15—
1824.17 and §8 1824.14-1824.17 as
1824.11-1824.14 so that all posting and
publication questions will be aligned.

(p) Changed the words “public lands
involved” in § 1824.14 to read “‘public
and private lands involved”.

(q) Changed the word ““valid” to read
“relevant” in § 1824.16.

(r) Added the words ““‘any” and “‘that
apply,” to the first sentence in
§1825.10.

(s) Changed the word ‘‘does’ to
“may”’ in the first sentence in §1825.12
since relinquishments of rights-of-way
or permits would not affect availability
of the land for another application.
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Comments Not Incorporated into the
Final Rule—

4. Comment: BLM was incorrect in
requiring public comments to be
“received by December 1, 1997 rather
than “postmarked by December 1,
1997.” This deadline, in effect, shortens
the time frame for submission of various
documents, such as the requirements in
§§1822.14, 1822.17, and 1825.11.

Response: We disagree. The deadline
for receipt of comments stands; there is
no linkage of that deadline to other
deadlines in the regulation. Moreover,
BLM is authorized to establish the due
date for comments on its regulations,
and publication of that date gives
everyone the same opportunity to
respond timely. It has been our
experience that the various deadlines in
the regulation are reasonable and fair to
potential applicants.

5. Comment: Section 1825.10 implies
that the last claimant is completely
responsible for all reclamation and
unpaid rental fees in relinquishments of
public lands.

Response: It appears that the
commenter has misinterpreted
§1825.10. We do not believe any change
to the proposed rule is warranted as the
section is clear in stating that a claimant
who relinquishes his/her interest in
public lands is only responsible for
fulfilling obligations that accrued before
the time of relinquishment.

1V. Procedural Matters

National Environmental Policy Act of
1969

BLM has prepared an environmental
assessment (EA) and has found that the
final rule would not constitute a major
Federal action significantly affecting the
quality of the human environment
under section 102(2)(C) of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4332(2)(C). BLM has
placed the EA and the Finding of No
Significant Impact (FONSI) on file in the
BLM Administrative Record, 1621 L
Street, NW, Room 401, Washington, DC,
during regular business hours, 8 a.m. to
4:30 p.m., Monday through Friday.

Paperwork Reduction Act

This final rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

BLM has determined that the final
rule, which makes non-substantive
changes to the regulations, will not have
a significant economic impact on a
substantial number of small entities

within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

This final rule does not include any
Federal mandate that may result in
increased expenditures of $100 million
in any one year by State, local, or tribal
governments, or by the private sector.
Therefore, a section 202 statement
under the Unfunded Mandates Reform
Act is not required.

Executive Order 12612

BLM has analyzed this final rule
under the principles and criteria in
Executive Order 12612 and has
determined that the rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Executive Order 12630

This final rule does not represent a
government action that interferes with
constitutionally protected property
rights. Thus, a Takings Implication
Assessment need not be prepared under
Executive Order 12630, “Government
Action and Interference with
Constitutionally Protected Property
Rights.”

Executive Order 12866

This final rule does not meet the
criteria for a significant rule requiring
review by the Office of Management and
Budget under Executive Order 12866,
Regulatory Planning and Review.

Executive Order 12988

The Department has determined that
this final rule meets the applicable
standards provided in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Report to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, BLM
submitted a report containing this rule
and other required information to the
U.S. Senate, U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office before publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

Author

The principal author of this final rule
is Mary Linda Ponticelli, assisted by
Shirlean Beshir, Regulatory Affairs
Group.

List of Subjects in 43 CFR Part 1820

Administrative practice and
procedure; Archives and records; Public
lands.

Dated: September 27, 1999.
Sylvia V. Baca,
Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, and under the authority of 43
U.S.C. 1740, part 1820 of Title 43 of the
Code of Federal Regulations is revised
to read as follows:

PART 1820—APPLICATION
PROCEDURES

Subpart 1821—General Information

Sec.

1821.10 Where are BLM offices located?

1821.11 During what hours may | file an
application?

1821.12 Are these the only regulations that
will apply to my application or other
required document?

1821.13 What if the specific program
regulations conflict with these
regulations?

Subpart 1822—Filing a Document with BLM

1822.10 How should my name appear on
applications and other required
documents that | submit to BLM?

1822.11 What must | do to make an official
filing with BLM?

1822.12 Where do | file my application or
other required documents?

1822.13 May | file electronically?

1822.14 What if | try to file a required
document on the last day of the stated
period for filing, but the BLM office
where it is to be filed is officially closed
all day?

1822.15 If I miss filing a required document
or payment within the specified period,
can BLM consider it timely filed
anyway?

1822.16 Where do | file an application that
involves lands under the jurisdiction of
more than one BLM State Office?

1822.17 When are documents considered
filed simultaneously?

1822.18 How does BLM decide in which
order to accept documents that are
simultaneously filed?

Subpart 1823—Payments and Refunds

1823.10 How may | make my payments to
BLM?

1823.11 What is the authority for BLM
issuing a refund of a payment?

1823.12 When and how may | obtain a
refund?

1823.13 Is additional documentation
needed when a third party requests a
refund?

Subpart 1824—Publication and Posting
Notices

1824.10 What is a publication?

1824.11 How does BLM choose a
newspaper in which to publish a notice?

1824.12 How many times must BLM
publish a notice?
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1824.13 Who pays for publication?

1824.14 Does the claimant or applicant pay
for an error by the printer of the paper
in which the notice appears?

1824.15 What does it mean to post a notice?

1824.16 Why must | post a notice?

1824.17 If I must post a notice on the land,
what are the requirements?

Subpart 1825—Relinquishments

1825.10 If I relinquish my interest (such as
a claim or lease) in public land, am |
relieved of all further responsibility
associated with that interest?

1825.11 When are relinquishments
effective?

1825.12 When does relinquished land
become available again for other
application or appropriation?

Authority: 5 U.S.C. 552, 43 U.S.C. 2, 1201,

1733, and 1740.

Subpart 1821—General Information
§1821.10 Where are BLM offices located?

(a) In addition to the Headquarters
Office in Washington, D.C. and seven
national level support and service
centers, BLM operates 12 State Offices,
each having several subsidiary offices
called Field Offices. The addresses of
the State Offices and their respective
geographical areas of jurisdiction are as
follows:

State Offices and Areas of Jurisdiction:

Alaska State Office, 222 West 7th Avenue,
#13, Anchorage, AK 99513-7599—Alaska

Arizona State Office, 222 North Central
Avenue, Suite 101, Phoenix, AZ 85004—
2203—Arizona

California State Office, 2135 Butano Drive,
Sacramento, CA 95825-0451—California

Colorado State Office, 2850 Youngfield
Street, Lakewood, CO 80215-7076—
Colorado

Eastern States Office, 7450 Boston Boulevard,
Springfield, VA 22153—Arkansas, lowa,
Louisiana, Minnesota, Missouri, and all
States east of the Mississippi River

ldaho State Office, 1387 South Vinnell Way,
Boise, ID 83709—Idaho

Montana State Office, Granite Tower, 222
North 32nd Street, Billings, MT 59107—
6800; Mail: P.O. Box 36800, Billings, MT
59107-6800—Montana, North Dakota and
South Dakota

Nevada State Office, 1340 Financial
Boulevard, Reno, NV 89520-0006—Nevada

New Mexico State Office, 1474 Rodeo Drive,
Santa Fe, NM 87502-0115; Mail: P.O. Box
27115, Santa Fe, NM 87502—-0115—Kansas,
New Mexico, Oklahoma and Texas

Oregon State Office, 1515 S.W. 5th Avenue,
P.O. Box 2965, Portland, OR 97208—
Oregon and Washington

Utah State Office, CFS Financial Center, 324
South State Street, Salt Lake City, UT
84145-0155 Mail: P.O. Box 45155, Salt
Lake City, UT 84145-0155—Utah

Wyoming State Office, 5353 Yellowstone
Road, Cheyenne, WY 82003; Mail: P.O. Box
1828, Cheyenne, WY 82003—Wyoming
and Nebraska

(b) A list of the names, addresses, and
geographical areas of jurisdiction of all
Field Offices of the Bureau of Land
Management can be obtained at the
above addresses or any office of the
Bureau of Land Management, including
the Washington Office, Bureau of Land
Management, 1849 C Street, NW,
Washington, DC 20240.

§1821.11 During what hours may | file an
application?

You may file applications or other
documents or inspect official records
during BLM office hours. Each BLM
office will prominently display a notice
of the hours during which that
particular office will be open. Except for
offices which are open periodically, for
example, every Wednesday or the 3rd
Wednesday of the month, all offices will
be open Monday through Friday,
excluding Federal holidays, at least
from 9 a.m. to 3 p.m., local time.

§1821.12 Arethese the only regulations
that will apply to my application or other
required document?

No. These general regulations are
supplemented by specific program
regulations. You should consult the
regulations applying to the specific
program.

§1821.13 What if the specific program
regulations conflict with these regulations?

If there is a conflict, the specific
program regulations will govern and the
conflicting portion of these regulations
will not apply.

Subpart 1822—Filing a Document with
BLM

§1822.10 How should my name appear on
applications and other required documents
that | submit to BLM?

Your legal name and current address
should appear on your application and
other required documents.

§1822.11 What must | do to make an
official filing with BLM?

You must file your application and
any other required documents during
regular office hours at the appropriate
BLM office having jurisdiction over the
lands or records involved. You must file
any document with BLM through
personal delivery or by mailing via the
United States Postal Service or other
delivery service, except for those
applications that may be filed
electronically under § 1822.13, unless a
more specific regulation or law specifies
the mode of delivery. The date of
mailing is not the date of filing.

§1822.12 Where do | file my application or
other required documents?

You should file your application or
other required documents at the BLM
office having jurisdiction over the lands
or records involved. The specific BLM
office where you are to file your
application is usually referenced in the
BLM regulations which pertain to the
filing you are making. If the regulations
do not name the specific office, or if you
have questions as to where you should
file your application or other required
documents, contact your local BLM
office for information and we will tell
you which BLM office to file your
application.

§1822.13 May I file electronically?

For certain types of applications, BLM
will accept your electronic filing if an
original signature is not required. If
BLM requires your signature, you must
file your application or document by
delivery or by mailing. If you have any
questions regarding which types of
applications can be electronically filed,
you should check with the BLM office
where you intend to file your
application. When you file an
application electronically, it will not be
considered filed until BLM receives it.

§1822.14 What if I try to file a required
document on the last day of the stated
period for filing, but the BLM office where
itis to be filed is officially closed all day?

BLM considers the document timely
filed if we receive it in the office on the
next day it is officially open.

§1822.15 If I miss filing a required
document or payment within the specified
period, can BLM consider it timely filed
anyway?

BLM may consider it timely filed if:

(a) The law does not prohibit BLM
from doing so;

(b) No other BLM regulation prohibits
doing so; and

(c) No intervening third party
interests or rights have been created or
established during the intervening
period.

§1822.16 Where do | file an application
that involves lands under the jurisdiction of
more than one BLM State Office?

You may file your application with
any BLM State Office having
jurisdiction over the subject lands. You
should consult the regulations of the
particular BLM resource program
involved for more specific information.

§1822.17 When are documents
considered filed simultaneously?

(a) BLM considers two or more
documents simultaneously filed when:
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(1) They are received at the
appropriate BLM office on the same day
and time; or

(2) They are filed in conjunction with
an order that specifies that documents
received by the appropriate office
during a specified period of time will be
considered as simultaneously filed.

(b) An application or document that
arrives at the BLM office where it is to
be filed when the office is closed for the
entire day will be considered as filed on
the day and hour the office next
officially opens.

(c) Nothing in this provision will
deny any preference right granted by
applicable law or regulation or validate
a document which is invalid under
applicable law or regulation.

§1822.18 How does BLM decide in which
order to accept documents that are
simultaneously filed?

BLM makes this decision by a
drawing open to the public.

Subpart 1823—Payments and Refunds

§1823.10 How may | make my payments to
BLM?

Unless specific regulations provide
otherwise, you may pay by:

(a) United States currency; or

(b) Checks, money orders, or bank
drafts made payable to the Bureau of
Land Management; or

(c) Visa or Master Card credit charge,
except as specified by pertinent
regulation(s).

§1823.11 What is the authority for BLM
issuing a refund of a payment?

BLM can issue you a refund under the
authority of section 304(c) of the Federal
Land Policy and Management Act, 43
U.S.C. 1734.

§1823.12 When and how may | obtain a
refund?

(a) In making a payment to BLM, if
the funds or fees you submitted to BLM
exceed the amount required or if the
regulations provide that fees submitted
to BLM must be returned in certain
situations, you may be entitled to a full
or partial refund.

(b) If you believe you are due a
refund, you may request it from the
BLM office where you previously
submitted your payment. You should
state the reasons you believe you are
entitled to a refund and include a copy
of the appropriate receipt, canceled
check, or other relevant documents.

§1823.13 |s additional documentation
needed when a third party requests a
refund?

Yes. When refund requests are made
by heirs, executors, administrators,

assignees, or mortgagees, BLM may
require additional documentation
sufficient to establish your entitlement
to a refund. If you are an heir, executor,
administrator, assignee or mortgagee,
you should contact the BLM office
where you will file your refund
application for information regarding
appropriate documentation.

Subpart 1824—Publication and posting
of notices

§1824.10 What is publication?

Publication means publishing a notice
announcing an event or a proposed
action in the Federal Register, a local
newspaper of established character and
general circulation in the vicinity of the
land affected or other appropriate
periodical. BLM’s purpose in publishing
or requiring the publication of such
information is to advise you and other
interested parties that some action will
occur and that the public is invited
either to participate or to comment.

§1824.11 How does BLM choose a
newspaper in which to publish a notice?

BLM bases its choice of newspapers
on their reputation and frequency and
level of circulation in the vicinity of the
public or private lands involved.

§1824.12 How many times must BLM
publish a notice?

The number of times that BLM will
publish or cause to be published a
notice depends on the publication
requirements for the particular action
involved. You should see the applicable
law and the regulations governing
specific BLM resource programs for
information on the requirements for
publication for a particular action.

§1824.13 Who pays for publication?

The cost of publication is the
responsibility of the claimant or
applicant.

§1824.14 Does the claimant or applicant
pay for an error by the printer of the paper
in which the notice appears?

No. The claimant or applicant is not
responsible for costs involved in
correcting an error by the printer.

§1824.15 What does it mean to post a
notice?

Posting a notice is similar to
publishing a notice except that the
notice is displayed at the appropriate
BLM office, local courthouse or similar
prominent local government building or
on a prominent fixture such as a
building, tree or post located on the
particular public lands involved.

§1824.16 Why must | post a notice?

The posting of a notice informs those
persons who may be interested in the
lands or resources described, who have
relevant information to provide, or who
may wish to oppose the proposal.

§1824.17 If | must post a notice on the
land, what are the requirements?

The posted notice must be visible
throughout the time period for posting
specified in the regulations governing
the relevant program. BLM or its
regulations may require additional
posting, such as in a post office or city
hall. For any additional posting
requirements, you should see applicable
Federal and State law, the regulations of
the particular BLM resource program
and any additional BLM requirements
associated with your application.

Subpart 1825—Relinquishments

§1825.10 If I relinquish my interest (such
as a claim or lease) in public lands, am |
relieved of all further responsibility
associated with that interest?

No. You are still responsible for
fulfilling any regulatory, statutory, lease,
permit and other contractual obligations
that apply, such as performance of
reclamation and payment of rentals
accruing before the time of
relinquishment. You should see the
regulations relating to the specific BLM
resource program involved for more
detailed information.

§1825.11 When are relinquishments
effective?

Generally, BLM considers a
relinquishment to be effective when it is
received, along with any required fee, in
the BLM office having jurisdiction of the
lands being relinquished. However, the
specific program regulations govern
effectiveness of relinquishments.

§1825.12 When does relinquished land
become available again for other
application or appropriation?

Relinquished land may not again
become available until BLM notes the
filed relinquishment of an interest on
the land records maintained by the BLM
office having jurisdiction over the lands
involved. If you have any questions
regarding the availability of a particular
tract of land, you should contact the
BLM office having jurisdiction over the
lands or records.

[FR Doc. 99-25505 Filed 9-30-99; 8:45 am]

BILLING CODE 4310-84-P
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3800
[WO-660-4120-02—24 1A]

RIN: 1004-AD36

Mining Claims Under the General
Mining Laws; Surface Management

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM) is publishing this
final regulation on bonding
requirements for mining claims to
comply with a Federal District Court
order. This final rule is needed to
remove regulatory provisions that were
invalidated by the court and to restore
the previously existing provisions that
are currently in effect as a result of the
court order. This rule does not affect a
pending proposed rule regarding
changes to Subpart 3809.

EFFECTIVE DATE: October 1, 1999.

ADDRESSES: Inquiries or suggestions
should be sent to the Solid Minerals
Group at Director (320), Bureau of Land
Management, Room 501 LS, 1849 C
Street, N.W., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:
Richard Deery, (202) 452—-0350, or Ted
Hudson, (202) 452-5042.
SUPPLEMENTARY INFORMATION:

I. Background

On February 28, 1997 (62 FR 9093),
BLM published a final rule amending 43
CFR subpart 3809. This final rule
amended the bonding requirements for
unpatented mining claims under the
Mining Law of 1872, as amended (30
U.S.C. 22 et seq.), and codified the
penalties imposed by the Sentencing
Reform Act of 1989 (18 U.S.C. 3571 et
seq.).

The Northwest Mining Association
(NMA) sued the BLM alleging violations
of the Administrative Procedure Act, 5
U.S.C. 551 et seq., and the Regulatory
Flexibility Act, as amended, 5 U.S.C.
601 et seq. (Northwest Mining
Association v. Babbitt, 5 F.Supp.2d 9
(D.D.C. 1998)) On May 13, 1998, the
court ruled in favor of the NMA, granted
its motion for summary judgment, and
remanded the final rule to the
Department of the Interior for
appropriate action consistent with the
court’s opinion.

The Department of the Interior did not
appeal the decision of the District Court.
On August 21, 1998, BLM issued an
instruction memorandum to its field

offices instructing them to act under the
regulations that had been in place until
March 31, 1997, the effective date of the
remanded rule.

While the litigation was pending, the
challenged rule was published in Title
43 of the Code of Federal Regulations
(CFR), and the old rules were removed
from the published volumes. The
purpose of this final rule is to remove
from the CFR the judicially invalidated
regulatory provisions that were
promulgated on February 28, 1997, and
to restore verbatim to the CFR the
previous regulatory provisions that were
removed and/or replaced by that rule,
and that now are back in effect as a
result of the court invalidating the new
rulemaking. Absent this action, the CFR
would contain regulations that are no
longer valid, potentially confusing those
subject to these regulations as to the
requirements for bonding of hardrock
mining operations.

Under 5 U.S.C. 553(b), the
Department of the Interior finds good
cause to issue this final rule without
notice and opportunity for public
comment. Removing the invalid rule
and restoring the previously existing
rule is required by a final judicial
determination. Therefore, notice and
public comment is unnecessary. Under
5 U.S.C. 553(d), the Department also
finds good cause, to waive the 30-day
period between publication of a final
rule and its effective date for the same
reason.

This rule has no effect on the
proposed rule published on February 9,
1999 (64 FR 6422), which would
comprehensively amend the hardrock
mining regulations in 43 CFR Subpart
3809. However, that proposed rule
could make changes to the reinstated
bonding regulations, if a final rule is
issued.

I1. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This final rule is not a significant
regulatory action and is not subject to
review by the Office of Management and
Budget under Executive Order 12866.
The rule will not have an effect of $100
million or more on the economy. It will
not adversely affect in a material way
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. This rule
will not create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency.
The rule does not alter the budgetary
effects of entitlements, grants, user fees,
or loan programs or the right or

obligations of their recipients; nor does
it raise novel legal or policy issues.

Clarity of the Regulations

Executive Order 12866 requires each
agency to write regulations that are
simple and easy to understand.
However, because this final rule merely
restores to the CFR regulations that were
in effect before March 31, 1997, and
proposed regulations are pending that, if
adopted, will affect this whole subpart,
which will be rewritten in plain
language, we have not rewritten this
regulation into plain language.

National Environmental Policy Act

BLM has determined that this final
rule is an administrative action. It
merely restores regulatory language that
was changed or removed by a previous
final rule that was invalidated by the
District Court. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of the National Environmental
Policy Act, pursuant to 516
Departmental Manual (DM), Chapter 2,
Appendix 1. In addition, the proposed
rule does not meet any of the 10 criteria
for exceptions to categorical exclusions
listed in 516 DM, Chapter 2, Appendix
2. Pursuant to Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
policies and procedures of the
Department of the Interior, the term
“‘categorical exclusions” means a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and that have been found
to have no such effect in procedures
adopted by a Federal agency and for
which neither an environmental
assessment nor an environmental
impact statement is required.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980, as amended, 5
U.S.C. 601-612, to ensure that
Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact on a substantial number of small
entities. Although small entities are
bound by the regulations being restored
by this final rule, BLM has determined
under the RFA that this rule would not
have a significant economic impact on
a substantial number of small entities.
The rule is an administrative action
restoring to the CFR regulations that
BLM and industry are currently
following. The rule makes no changes in
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the procedures that any small entity
must follow.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This final rule is not a ““major rule”
as defined at 5 U.S.C. 804(2) for the
reasons stated in the previous two
sections.

Unfunded Mandates Reform Act

This final rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year; nor
does this rule have a significant or
unique effect on State, local, or tribal
governments or the private sector. The
rule is an administrative action restoring
to the CFR regulatory text that was
removed or changed by a previous final
rule invalidated by the District Court.
This rule makes no changes in the
restored text. Therefore, BLM does not
need to prepare a statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.)

Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights (Takings)

The final rule does not represent a
government action capable of interfering
with constitutionally protected property
rights. It is an administrative action
restoring text removed or changed by a
previous final rule that was invalidated
by a Federal court. Therefore, the
Department of the Interior has
determined that the rule would not
cause a taking of private property or
require further discussion of takings
implications under this Executive
Order.

Executive Order 12612, Federalism

In accordance with Executive Order
12612, BLM finds that the rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. This rule does
not change the role or responsibilities
between Federal, State, and local
governmental entities, nor does it relate
to the structure and role of States or
have direct, substantive, or significant
effects on States.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
Department has determined that this
rule would not unduly burden the
judicial system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

The Office of Management and Budget
has approved the information collection
requirements in Subpart 3809 under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501 et seq., and has assigned
clearance number 1004-0176. This rule
does not impose any additional
information collection requirements.

Author: The principal author of this
rule is Ted Hudson of the Regulatory
Affairs Group, Washington Office,
Bureau of Land Management.

List of Subjects in 43 CFR Part 3800

Administrative practice and
procedure, Environmental protection,
Intergovernmental affairs, Mines, Public
lands-mineral resources, Reporting and
recordkeeping requirements, Surety
bonds, Wilderness areas

For the reasons stated in the
preamble, and under the authorities
cited below, Part 3800, Subchapter C,
Chapter Il, Title 43 of the Code of
Federal Regulations is amended as set
forth below.

PART 3800—MINING CLAIMS UNDER
THE GENERAL MINING LAW

1. The authority citation for part 3800
continues to read as follows:

Authority: 16 U.S.C. 351; 16 U.S.C. 460y-
4;30 U.S.C. 22; 31 U.S.C. 9701, 43 U.S.C.
154; 43 U.S.C. 299; 43 U.S.C. 1201; 43 U.S.C.
1740; 30 U.S.C. 28k.

Subpart 3809—Surface Management

2. Section 3809.1-8 is added to read
as follows:

§3809.1-8 Existing operations.

(a) Persons conducting operations on
January 1, 1981, who would be required
to submit a notice under § 3809.1-3 or
a plan of operations under § 3809.1-4 of
this title may continue operations but
shall, within:

(1) 30 days submit a notice with
required information outlined in
§3809.1-3 of this title for operations
where 5 acres or less will be disturbed
during a calendar year; or

(2) 120 days submit a plan in those
areas identified in §3809.1-4 of this
title. Upon a showing of good cause, the
authorized officer may grant an
extension of time, not to exceed an
additional 180 days, to submit a plan.

(b) Operations may continue
according to the submitted plan during
its review. If the authorized officer
determines that operations are causing
unnecessary or undue degradation of
the Federal lands involved, the
authorized officer shall advise the
operator of those reasonable measures
needed to avoid such degradation, and

the operator shall take all necessary
steps to implement those measures
within a reasonable time recommended
by the authorized officer. During the
period of an appeal, if any, operations
may continue without change, subject to
other applicable Federal and State laws.

(c) Upon approval of a plan by the
authorized officer, operations shall be
conducted in accordance with the
approval plan.

3. Section 3809.1-9 is revised to read
as follows:

§3809.1-9 Bonding requirements.

(a) No bond shall be required for
operations that constitute casual use
(83809.1-2) or that are conducted under
a notice (8 3809.1-3 of this title).

(b) Any operator who conducts
operations under an approved plan of
operations as described in §3809.1-5 of
this title may, at the discretion of the
authorized officer, be required to
furnish a bond in an amount specified
by the authorized officer. The
authorized officer may determine not to
require a bond in circumstances where
operations would cause only minimal
disturbance to the land. In determining
the amount of the bond, the authorized
officer shall consider the estimated cost
of reasonable stabilization and
reclamation of areas disturbed. In lieu of
the submission of a separate bond, the
authorized officer may accept evidence
of an existing bond pursuant to State
law or regulations for the same area
covered by the plan of operations, upon
a determination that the coverage would
be equivalent to that provided in this
section.

(c) In lieu of a bond, the operator may
deposit and maintain in a Federal
depository account of the United States
Treasury, as directed by the authorized
officer, cash in an amount equal to the
required dollar amount of the bond or
negotiable securities of the United
States having a market value at the time
of deposit of not less than the required
dollar amount of the bond.

(d) In place of the individual bond on
each separate operation, a blanket bond
covering statewide or nationwide
operations may be furnished at the
option of the operator, if the terms and
conditions, as determined by the
authorized officer, are sufficient to
comply with these regulations.

(e) In the event that an approved plan
is modified in accordance with
§3809.1-7 of this title, the authorized
officer shall review the initial bond for
adequacy and, if necessary, adjust the
amount of the bond to conform to the
plan as modified.

(f) When all or any portion of the
reclamation has been completed in
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accordance with the approved plan, the
operator may notify the authorized
officer that such reclamation has
occurred and that she/he seeks a
reduction in bond or Bureau approval of
the adequacy of the reclamation, or
both. Upon any such notification, the
authorized officer shall promptly
inspect the reclaimed area with the
operator. The authorized officer shall
then notify the operator, in writing,
whether the reclamation is acceptable.
When the authorized officer has
accepted as completed any portion of
the reclamation, the authorized officer
shall authorize that the bond be reduced
proportionally to cover the remaining
reclamation to be accomplished.

(9) When a mining claim is patented,
the authorized officer shall release the
operator from that portion of the
performance bond which applies to
operations within the boundaries of the
patented land. The authorized officer
shall release the operator from the
remainder of the performance bond,
including the portion covering approved
means of access outside the boundaries
of the mining claim, when the operator
has completed acceptable reclamation.
However, existing access to patented
mining claims, if across Federal lands
shall continue to be regulated under the
approved plan. The provisions of this
subsection do not apply to patents
issued on mining claims within the
boundaries of the California Desert
Conservation Area (see § 3809.6 of this
title).

4. Section 3809.3-1 is amended by
revising paragraph (b) to read as follows:

§3809.3-1 Applicability of State law.

* * * * *

(b) After November 26, 1980, the
Director, Bureau of Land Management,
shall conduct a review of State laws and
regulations in effect or due to come into
effect, relating to unnecessary or undue
degradation of lands disturbed by
exploration for, or mining of, minerals
locatable under the mining laws.

5. Section 3809.3-2 is amended by
removing paragraph (f) and revising
paragraph (e) to read as follows:

§3809.3-2 Noncompliance.

* * * * *

(e) Failure of an operator to take
necessary actions on a notice of non-
compliance, may constitute justification
for requiring the submission of a plan of
operations under § 3809.1-5 of this title,
and mandatory bonding for subsequent
operations which would otherwise be
conducted pursuant to a notice under
§3809.1-3 of this title.

Dated: September 24, 1999.
* * * * *
Sylvia V. Baca,
Acting Assistant Secretary of the Interior.
[FR Doc. 99-25430 Filed 9-30-99; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 1, 2, 4, 10, 12, 15, 31, 34,
38, 52, 53, 54, 56, 57, 58, 59, 61, 63, 64,
67, 68, 69, 76, 91, 95, 98, 105, 107, 108,
109, 118, 125, 133, 147, 151, 153, 160,
161, 162, 167, 169, 177, 181, 189, 193,
197, and 199

[USCG-1999-6216]

Technical Amendments;
Organizational Changes;
Miscellaneous Editorial Changes and
Conforming Amendments

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This rule makes editorial and
technical changes throughout Title 46 of
the Code of Federal Regulations (CFR) to
update the title before it is recodified on
October 1. It corrects addresses, updates
cross-references, makes conforming
amendments, and makes other technical
corrections. This rule will have no
substantive effect on the regulated
public.

EFFECTIVE DATE: This rule is effective on
September 30, 1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the Docket
Management Facility, (USCG—1999—
6216), U.S. Department of
Transportation, room PL-401, 400
Seventh Street SW., Washington DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: For
questions on this rule, contact Janet
Walton, Standards Evaluation and
Development Division (G-MSR-2),
Coast Guard, telephone 202-267-0257.
For questions on viewing, or submitting
material to the docket, contact Dorothy
Walker, Chief, Dockets, Department of
Transportation, telephone 202—-366—
9329.

SUPPLEMENTARY INFORMATION:
Discussion of the Rule

Each year Title 46 of the Code of
Federal Regulations is recodified on
October 1. This rule makes editorial
changes throughout the title, corrects
addresses, updates cross-references, and
makes other technical and editorial
corrections. Some editorial changes are

discussed individually in the following
paragraphs. This rule does not change
any substantive requirements of existing
regulations.

Section and Part Discussion

Section 2.01-25 and Subparts 31.40,
91.60, and 189.60

In these sections, we replaced both
**Cargo Ship Safety Radiotelegraphy
Certificates” and *‘Cargo Ship Safety
Radiotelephony Certificates” with
“‘Cargo Ship Radio Certificates” to
conform to Resolution 1 of the
Conference of Contracting Governments
to the International Convention for the
Safety of Life at Sea, 1974 on the Global
Maritime Distress and Safety System
adopted on November 9, 1988. Since
there were identical paragraphs on
application and issuance for both Cargo
Ship Safety Radiotelegraphy Certificates
and Cargo Ship Safety Radiotelephony
Certificates, we removed duplicate
sections 31.40-20, 91.60-20, and
189.60-20.

Section 15.805

In this section, we added the phrase
“other than a vessel with only a
recreational endorsement” to paragraph
(b) to conform to 46 U.S.C. 12110,
Limitations on operations authorized by
certificates.

Sections 118.400, 177.410, and 181.400

We corrected these sections by
removing the word “grills” in section
118.400, the words *‘type grilles” in
section 177.410, and the word “grills”
in section 181.400 and added, in their
place, in each case, the word *‘griddle”
to correctly reflect cooking appliances
with a solid flat metal cooking plate
surface. The restaurant industry defines
grills as appliances with an open grid
cooking rack suspended above an open
flame heat source such as wood or
charcoal briguettes. Open flame systems
for cooking and heating are not allowed
aboard small passenger vessels by 46
CFR 177.410(c)(1).

Sections 162.050-5 and 162.050-7

In both sections, we removed ‘“100
p-p-m.” (parts per million) to conform
with IMO Resolution MEPC.60(30),
Guidelines and specifications for
pollution prevention equipment for
machinery space bilges of ships,
adopted on October 30, 1992. The
resolution states that effluent from oil
filtering equipment should not exceed
15 ppm.

Regulatory Evaluation

This rule is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
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require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not ““significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. As
this rule involves internal agency
practices and procedures or makes
nonsubstantive corrections, it will not
impose any costs on the public.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501-
3520).

Federalism

We have analyzed this rule under E.O.
12612 and have determined that this
rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Unfunded Mandates Reform Act and
Enhancing the Intergovernmental
Partnership

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) and E.O.
12875, Enhancing the Intergovernmental
Partnership, (58 FR 58093, October 28,
1993) govern the issuance of Federal
regulations that require unfunded
mandates. An unfunded mandate is a
regulation that requires a State, local, or
tribal government or the private sector
to incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically

significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—-1, paragraphs (34)(a) and
(b), of Commandant Instruction
M16475.1C, this rule is categorically
excluded from further environmental
documentation. This exclusion is in
accordance with paragraphs (34)(a) and
(b), concerning regulations that are
editorial or procedural and concerning
internal agency functions or
organization. A “‘Categorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES.

List of Subjects
46 CFR Part 1

Administrative practice and
procedure, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements.

46 CFR Part 2

Marine safety, Reporting and
recordkeeping requirements, Vessels.

46 CFR Part 4

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Drug testing, Investigations, Marine
safety, National Transportation Safety
Board, Reporting and recordkeeping
requirements, Safety, Transportation.

46 CFR Part 10

Incorporation by reference, Reporting
and recordkeeping requirements,
Schools, Seamen.

46 CFR Part 12

Incorporation by reference, Reporting
and recordkeeping requirements,
Seamen.

46 CFR Part 15

Reporting and recordkeeping
requirements, Seamen, Vessels.

46 CFR Part 31

Cargo vessels, Marine safety,
Reporting and recordkeeping
requirements.

46 CFR Part 34

Cargo vessels, Fire prevention,
Incorporation by reference, Marine
safety.

46 CFR Part 38

Cargo vessels, Fire prevention, Gases,
Hazardous materials transportation,
Incorporation by reference, Marine

safety, Reporting and recordkeeping
requirements.

46 CFR Part 52

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 53

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 54

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 56

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 57

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 58

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 59

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 61

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 63

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 64

Incorporation by reference, Reporting
and recordkeeping requirements,
Vessels.

46 CFR Part 67
Vessels.

46 CFR Part 68
Vessels.

46 CFR Part 69

Measurement standards, Penalties,
Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 76

Fire prevention, Marine safety,
Passenger vessels.
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46 CFR Part 91

Cargo vessels, Marine safety,
Reporting and recordkeeping
requirements.

46 CFR Part 95

Cargo vessels, Fire prevention, Marine
safety.

46 CFR Part 98

Cargo vessels, Hazardous materials
transportation, Incorporation by
reference, Marine safety, Reporting and
recordkeeping requirements, Water
pollution control.

46 CFR Part 105

Cargo vessels, Fishing vessels,
Hazardous materials transportation,
Marine safety, Petroleum, Seamen.

46 CFR Part 107

Incorporation by reference, Marine
safety, Oil and gas exploration,
Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 108

Fire prevention, Marine safety,
Occupational safety and health, Oil and
gas exploration, Vessels.

46 CFR Part 109

Marine safety, Occupational safety
and health, Oil and gas exploration,
Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 118

Fire prevention, Marine safety,
Passenger vessels.

46 CFR Part 125

Administrative practice and
procedure, Authority delegation,
Hazardous materials transportation,
Incorporation by reference, Marine
safety, Offshore supply vessels, Oil and
gas exploration, Vessels.

46 CFR Part 133

Marine safety, Occupational safety
and health, Oil and gas exploration,
Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 147

Hazardous materials transportation,
Incorporation by reference, Labeling,
Marine safety, Packaging and
containers, Reporting and recordkeeping
requirements.

46 CFR Part 151

Cargo vessels, Hazardous materials
transportation, Incorporation by
reference, Marine safety, Reporting and
recordkeeping requirements, Water
pollution control.

46 CFR Part 153

Administrative practice and
procedure, Cargo vessels, Hazardous
materials transportation, Incorporation
by reference, Marine safety, Reporting
and recordkeeping requirements, Water
pollution control.

46 CFR Part 160

Incorporation by reference, Marine
safety, Reporting and recordkeeping
requirements.

46 CFR Part 161

Fire prevention, Marine safety,
Reporting and recordkeeping
requirements.

46 CFR Part 162

Fire prevention, Incorporation by
reference, Marine safety, Oil pollution,
Reporting and recordkeeping
requirements.

46 CFR Part 167

Fire prevention, Incorporation by
reference, Marine safety, Reporting and
recordkeeping requirements, Schools,
Seamen, Vessels.

46 CFR Part 169

Fire prevention, Incorporation by
reference, Marine safety, Reporting and
recordkeeping requirements, Schools,
Vessels.

46 CFR Part 177

Marine safety, Passenger vessels,
Reporting and recordkeeping
requirements.

46 CFR Part 181

Fire prevention, Marine safety,
Passenger vessels.

46 CFR Part 189

Marine safety, Oceanographic
research vessels, Reporting and
recordkeeping requirements.

CFR Part 193

Fire prevention, Incorporation by
reference, Marine safety, Oceanographic
research vessels.

46 CFR Part 197

Benzene, Diving, Marine safety,
Occupational safety and health,
Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 199

Cargo vessels, Incorporation by
reference, Marine safety, Oil and gas
exploration, Passenger vessels,
Reporting and recordkeeping
requirements, Vessels.

For the reasons set out in the
preamble, the Coast Guard amends 46

CFR parts 1, 2, 4, 10, 12, 15, 31, 34, 38,
52,53, 54, 56, 57, 58, 59, 61, 63, 64, 67,
68, 69, 76, 91, 95, 98, 105, 107, 108, 109,
118, 125, 133, 147, 151, 153, 160, 161,
162, 167, 169, 177, 181, 189, 193, 197,
and 199 as follows:

PART 1—ORGANIZATION, GENERAL
COURSE AND METHODS GOVERNING
MARINE SAFETY FUNCTIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 552; 14 U.S.C. 633; 46
U.S.C. 7701; 49 CFR 1.45, 1.46; § 1.01-35 also
issued under the authority of 44 U.S.C. 3507.

2. Revise §1.03-15(h)(1), (h)(2) and
(h)(3) to read as follows:

§1.03-15 General.

* * * * *

(h) * * X

(1) Commandant (G—-MOC) for appeals
involving vessel inspection issues, load
line issues, and vessel manning issues;

(2) Commandant (G—MS) for appeals
involving vessel plan review or tonnage
measurement issues;

(3) Commanding Officer, National
Maritime Center, for appeals involving
vessel documentation issues, tonnage
issues, marine personnel issues,
including medical waivers, and
suspension or withdrawal of course

approvals; or
* * * * *

PART 2—VESSEL INSPECTIONS

3. The authority citation for part 2
continues to read as follows:

Authority: 33 U.S.C. 1903; 43 U.S.C. 1333;
46 U.S.C. 3103, 3205, 3306, 3703; E.O. 12234,
45 FR 58801, 3 CFR, 1980 Comp., p. 277; 49
CFR 1.46; Subpart 2.45 also issued under the
authority of Act Dec. 27, 1950, Ch. 1155,
secs. 1, 2, 64 Stat. 1120 (see 46 U.S.C. App.
note prec. 1).

§2.01-25 [Amended]

4.1n §2.01-25—

a. In paragraphs (a)(1)(iv), (a)(4)(i),
(b)(2), and (e)(2) remove the word
“Radiotelephony”” and add, in its place,
the word “Radio”;

b. Remove paragraph (a)(1)(v) and
redesignate paragraphs (a)(1)(vi), (vii),
(viii) and (ix) as paragraphs (a)(1)(v),
(vi), (vii), and (viii) respectively;

c. Remove paragraph (a)(4)(ii) and
redesignate paragraph (a)(4)(iii) as
paragraph (a)(4)(ii);

d. In paragraph (b)(2), remove the
words ‘“‘or a Cargo Ship Safety
Radiotelegraphy Certificate’’; and

e. In paragraph (e)(2), remove the
words ‘“‘or the Cargo Ship Safety
Radiotelegraphy Certificate™.
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§2.10-105 [Amended]

5. In §2.10-105(c), add the symbol
“10” immediately preceding the words
““is the rate of inflation (based on
projected military personnel costs at the
time of prepayment calculation)”.

PART 4—MARINE CASUALTIES AND
INVESTIGATIONS

6. The authority citation for part 4
continues to read as follows:

Authority: 33 U.S.C. 1231; 43 U.S.C. 1333;
46 U.S.C. 2103, 2306, 6101, 6301, 6305; 50
U.S.C. 198; 49 CFR 1.46. Authority for
subpart 4.40: 49 U.S.C. 1903(a)(1)(E); 49 CFR
1.46.

7. Add §4.05-40 to read as follows:

§4.05-40 Alternate electronic means of
reporting.

The Commandant may approve
alternate electronic means of submitting
notices and reports required under this
subpart.

8. Add paragraph (e) to §4.06-60 to
read as follows:

8§4.06-60 Submission of reports and test
results.
* * * * *

(e) The Commandant may approve
alternate electronic means of submitting
reports and test results as required
under paragraphs (a) through (d) of this
section.

PART 10—LICENSING OF MARITIME
PERSONNEL

9. The authority citation for part 10
continues to read as follows:

Authority: 31 U.S.C. 9701; 46 U.S.C. 2101,
2103, 2110; 46 U.S.C. Chapter 71; 46 U.S.C.
7502, 7505, 7701; 49 CFR 1.45, 1.46; Sec.
10.107 also issued under the authority of 44
U.S.C. 3507.

§10.102 [Amended]

10. In §10.102(a), remove the words
“Operating and Environmental
Standards Division, 2100 Second Street
SW., Washington, DC” and add, in their
place, the words “*Office of Operating
and Environmental Standards, 2100
Second Street SW., Washington, DC
20593-0001".

§10.603 [Amended]

11. In §10.603, remove paragraph (c)
and redesignate paragraphs (d) and (e)
as paragraphs (c) and (d) respectively;
and in redesignated paragraph (d)
introductory text, remove the words
“paragraph (d)”” and add, in their place,
the words “‘paragraph (c)”.

PART 12—CERTIFICATION OF
SEAMEN

12. The authority citation for part 12
continues to read as follows:

Authority: 31 U.S.C. 9701; 46 U.S.C. 2101,
21083, 2110, 7301, 7302, 7503, 7505, 7701; 49
CFR 1.46.

§12.01-3 [Amended]

13. In §12.01-3(a), remove the words
“Operating and Environmental
Standards Division, 2100 Second Street
SW., Washington, DC”” and add, in their
place, the words “Office of Operating
and Environmental Standards, 2100
Second Street SW., Washington, DC
20593-0001".

PART 15—MANNING REQUIREMENTS

14. The authority citation for part 15
continues to read as follows:

Authority: 46 U.S.C. 2101, 2103, 3306,
3703, 8101, 8102, 8104, 8105, 8301, 8304,
8502, 8503, 8701, 8702, 8901, 8902, 8903,
8904, 8905(b), 9102; 49 CFR 1.45 and 1.46.

§15.105 [Amended]

15. In §15.105(a), remove the words
““Operating and Environmental
Standards Division, 2100 Second Street
SW., Washington, DC” and add, in their
place, the words ““Office of Operating
and Environmental Standards, 2100
Second Street SW., Washington, DC
20593-0001"".

16. In §15.805, revise paragraph (b) to
read as follows:

§15.805 Master.
* * * * *

(b) Every vessel documented under
the laws of the United States, other than
a vessel with only a recreational
endorsement, must be under the
command of a U.S. citizen.

PART 31—INSPECTION AND
CERTIFICATION

17. The authority citation for part 31
continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
21083, 3205, 3306, 3703; 49 U.S.C. 5103, 5106;
E.O. 12234, 45 FR 58801, 3 CFR, 1980 Comp.,
p. 277; E.O. 12777, 56 FR 54757, 3 CFR, 1991
Comp., p. 351; 49 CFR 1.46. Section 31.10—
21 also issued under the authority of Sect.
4109, Pub. L. 101-380, 104 Stat. 515.

18. In §31.40-15(a) and (b), remove
the word ““Radiotelegraphy’” and add, in

its place, the word ““Radio’”’; and revise
the section heading to read as follows:

§31.40-15 Cargo Ship Safety Radio
Certificate—T/ALL.

* * * * *

§31.40-20 [Removed]
19. Remove § 31.40-20.

§31.40-40 [Amended]

20. In §31.40-40(c), remove the word
“Radiotelegraphy” and add, in its place,
the word ““Radio’’; and remove the

words ‘“‘and a Cargo Ship Safety
Radiotelephony Certificate”.

PART 34—FIREFIGHTING EQUIPMENT

21. The authority citation for part 34
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

22. In §34.01-15(b), revise the entry
for ““National Fire Protection
Association (NFPA)” to read as follows:

§34.01-15 Incorporation by reference.
* * * * *

(b) * X *x
National Fire Protection Association (NFPA)

1 Batterymarch Park, Quincy, MA 02269—
9101

* * * * *
§34.15-5 [Amended]
23.1n §34.15-5—

a. In paragraph (a), remove the words
“(b) through (e)” and add, in their place,
the words *‘(b) through (d)”*;

b. Revise the heading of Table 34.15—
5(e)(1) as “Table 34.15-5(d)(1)” and in
paragraph (d)(1), remove the numbers
“(e)(4)” and ““34.15-5(¢e)(1)"” and add, in
their place, the numbers ““(d)(4)” and
34.15-5(d)(1)” respectively;

c. In paragraph (d)(4), remove the
numbers “(e)(1) and (2)” and add, in
their place, the numbers ““(d)(1) and (2)”
and;

d. In paragraph (d)(5), revise the
heading of Table 34.15-5(¢)(5) as “Table
34.15-5(d)(5)”’; and remove the number
“34.15-5(e)(5)”” and add, in its place,
the number ““34.15-5(d)(5)".

§34.15-10 [Amended]

24. In 834.15-10(b), (d), and (f),
remove the number ““34.15-5(e)” and
add, in its place, the number ““34.15—
5(d)”.

§34.15-20 [Amended]

25. In §34.15-20(b), remove the
number **34.15-5(e)” and add, in its
place, the number ““34.15-5(d)".

§34.15-90 [Amended]

26. In §34.15-90(a)(2), remove the
numbers “34.15-5(e)(1) through (3)”
and add, in their place, the numbers
34.15-5(d)(1) through (3)”.

PART 38—LIQUEFIED FLAMMABLE
GASES

27. The authority citation for part 38
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 3703; 49
U.S.C. 5101, 5106; E.O. 12234, 45 FR 58801,
3 CFR, 1980 Comp., p. 277; 49 CFR 1.46.

28. In §38.01-3(b), revise the heading
and address for “*American Society of
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Mechanical Engineers” to read as
follows:

§38.01-3 Incorporation by reference.
* * * * *
(b) * K *x

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 52—POWER BOILERS

29. The authority citation for part 52
continues to read as follows:
Authority: 46 U.S.C. 3306, 3703; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

30. In §52.01-1(b), revise the heading
and address for *“American Society of

Mechanical Engineers (ASME)” to read
as follows:

§52.01-1 Incorporation by reference.
* * * * *
(b) * * *

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 53—HEATING BOILERS

31. The authority citation for part 53
continues to read as follows:
Authority: 46 U.S.C. 3306, 3703; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

32. In §53.01-1(b), revise the heading
and address for “‘American Society of
Mechanical Engineers (ASME)” to read
as follows:

§53.01-1 Incorporation by reference.
* * * * *
(b) * X X

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 54—PRESSURE VESSELS

33. The authority citation for part 54
continues to read as follows:

Authority: 33 U.S.C. 1509; 43 U.S.C. 1333,
46 U.S.C. 3306, 3703; E.O. 12234, 45 FR
58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

34. In §54.01-1(b), revise the heading
and address for *‘American Society of
Mechanical Engineers (ASME)” to read
as follows:

§54.01-1 Incorporation by reference.
* * * * *
(b) * X *

American Society of Mechanical Engineers

(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 56—PIPING SYSTEMS AND
APPURTENANCES

35. The authority citation for part 56
continues to read as follows:

Authority: 33 U.S.C. 1321(j), 1509; 43
U.S.C. 1333; 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; E.0.12777, 56 FR 54757, 3 CFR, 1991
Comp., p. 351; 49 CFR 1.46.

Subpart 56.01—[Amended]

36. In the NOTE to subpart 56.01,
remove the words *“, United Engineering
Center, 345 East 47th Street, New York,
N.Y. 10017 and add, in their place, the
words “(ASME) International, Three
Park Avenue, New York, NY 10016—
5990”.

37. In 856.01-2(b), revise the heading
and address for ““American Society of
Mechanical Engineers (ASME)” to read
as follows:

§56.01-2 Incorporation by reference.
* * * * *
(b) * * *x

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

38. In §56.60-1, in Table 56.60-1(B),
revise the headings for ANSI Standards
(American National Standards Institute)
and ASTM Standards (American Society
for Testing and Materials) to read as
follows:

§56.60-1 Acceptable materials and
specifications (replaces 123 and Table 126.1
in ANSI-B31.1).

* * * * *

TABLE 56.60—1(B).—ADOPTED STANDARDS APPLICABLE TO PIPING SYSTEMS (REPLACES TABLE 126.1)

* *

* * *

ANSI Standards (American National Standards Institute), 11 West 42nd Street, New York, NY 10036.

* *

* * *

* *

ASTM Standards (American Society for Testing and Materials), 100 Barr Harbor Drive, West Conshohocken, PA 19428-2959.

* *

* * *

* *

PART 57—WELDING AND BRAZING

39. The authority citation for part 57
continues to read as follows:
Authority: 46 U.S.C. 3306, 3703, E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

40. In §57.02-1(b), revise the heading
and address for “American Society of
Mechanical Engineers (ASME)” to read
as follows:

§57.02-1 Incorporation by reference.
* * * * *

(b)* * *

American Society of Mechanical Engineers

(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 58—MAIN AND AUXILIARY
MACHINERY AND RELATED SYSTEMS

41. The authority citation for part 58
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3306,

3703; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; 49 CFR 1.46.

42. In §58.03-1(b), revise the
headings and addresses for ““American
Petroleum Institute (API)” and
“American Society of Mechanical
Engineers (ASME)” to read as follows:

§58.03-1 Incorporation by reference.
* * * * *
(b) * X *x

American Petroleum Institute (API)

1220 L Street NW, Washington, DC 20005—
4070

* * * * *



Federal Register/Vol. 64, No. 190/Friday, October 1, 1999/Rules and Regulations

53225

American Society of Mechanical Engineers

(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 59—REPAIRS TO BOILERS,
PRESSURE VESSELS AND
APPURTENANCES

43. The authority citation for part 59
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277,49 CFR 1.46.

44. In §59.01-2(b), revise the heading
and address for **American Society of
Mechanical Engineers (ASME)” to read
as follows:

§59.01-2 Incorporation by reference.
* * * * *
(b) * * *

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 61—PERIODIC TESTS AND
INSPECTIONS

45. The authority citation for part 61
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 2103,
3306, 3703; E.O. 12234, 45 FR 58801, 3 CFR,
1980 Comp., p. 277; 49 CFR 1.46.

§61.03-1 [Amended]

46. In §61.03-1(a), immediately
preceding the words “‘and is available
from the sources indicated”, add the
number ““20593-0001".

§61.10-5 [Amended]

47.1In §61.10-5—

a. In paragraph (h), remove the
paragraph designator ““(1)"’;

b. Remove the word “‘accept’ and
add, in its place, the word “except’’; and

¢. Remove the word “intenal’” and
add, in its place, the word “internal’’.

PART 63—AUTOMATIC AUXILIARY
BOILERS

48. The authority citation for part 63
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

49. In §63.05-1(b), revise the heading
and address for ““American Society of
Mechanical Engineers” to read as
follows:

§63.05-1 Incorporation by reference.
* * * * *

(b)* * *

American Society of Mechanical Engineers

(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 64—MARINE PORTABLE TANKS
AND CARGO HANDLING SYSTEMS

50. The authority citation for part 64
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C.
App. 1804; 49 CFR 1.46.

51. In §64.2(a), add, immediately
preceding the words *, and is available
from the source”, the number “20593—
0001”’; and in paragraph (b), revise the
heading and address for “American
Society of Mechanical Engineers’ to
read as follows:

§64.2 Incorporation by reference.
* * * * *
(b) * X *

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 67—DOCUMENTATION OF
VESSELS

52. The authority citation for part 67
continues to read as follows:
Authority: 14 U.S.C. 664; 31 U.S.C. 9701,

42 U.S.C. 9118; 46 U.S.C. 2103, 2107, 2110;
46 U.S.C. app. 841a, 876; 49 CFR 1.45, 1.46.

§67.15 [Amended]

53. In §67.15(b), remove the word
“Manager” and add, in its place, the
word “Director”.

PART 68—DOCUMENTATION OF
VESSELS PURSUANT TO
EXTRAORDINARY LEGISLATIVE
GRANTS

54. The authority citation for part 68
continues to read as follows:

Authority: 46 U.S.C. 2103; 49 CFR 1.46.
Subpart 68.01 also issued under 46 U.S.C.

App. 876; subpart 68.05 also issued under 46
U.S.C. 12106(d).

§68.01-5 [Amended]

55. In §68.01-5(a) and (b), remove the
word “Manager’’ and add, in its place,
the word ““Director”.

§68.01-7 [Amended]

56. In §68.01-7(a), (b), and (c),
remove the word ‘““Manager” and add, in
its place, the word “*Director”.

§68.01-9 [Amended]

57. In §68.01-9(a) and (b), remove the
word “Manager’” and add, in its place,
the word ““Director”.

§68.05-11 [Amended]

58. In §68.05-11(a) and (b), remove
the word ““Manager” and add, in its
place, the word “‘Director”.

§68.05-13 [Amended]

59. In §68.05-13(a) and (b), remove
the word “Manager’” and add, in its
place, the word ““Director”.

PART 69—MEASUREMENT OF
VESSELS

60. The authority citation for part 69
continues to read as follows:

Authority: 46 U.S.C. 2301, 14103; 49 CFR
1.46.

§69.71 [Amended]

61. In 869.71 in paragraph (b)—

a. Remove the words “(parts 42, 44,
45, or 47 of this chapter)” and ““(part 46
of this chapter)”’;

b. Remove the words “or SOLAS” and
add, in their place, the word *“, SOLAS”’;
and

c. Add the words ““or other
international agreement” immediately
preceding the words “‘for the trade”, in
the last sentence of the paragraph.

§69.73 [Amended]

62. In 869.73(b), remove the word
“explain’ and add, in its place, the
word “‘explaining’’; and remove the
word “include” and add, in its place,
the word “including”.

§69.203 [Amended]

63. In §69.203, in paragraph (b), in
the definition of Registered length,
remove the word “‘stem”, immediately
preceding the words “of the aftermost
hull”’, and add, in its place, the word
“stern”.

PART 76—FIRE PROTECTION
EQUIPMENT

64. The authority citation for part 76
continues to read as follows:

Authority: 46 U.S.C. 3306; E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

§76.15-5 [Amended]

65.In §76.15-5—

a. Remove paragraph (d), redesignate
paragraphs (e) and (f) as paragraphs (d)
and (e) respectively, in newly
redesignated paragraph (d) revise the
heading of Table 76.15-5(¢e)(1) to read
“Table 76.15-5(d)(1)”, and in paragraph
(e) revise the heading of Table 76.15—
5(e)(4) to read “Table 76.15-5(d)(4)";

b. In redesignated paragraph (d)(1)
remove the numbers *“(e)(3)” and add, in
their place, the numbers *““(d)(3)”, and
remove the words “‘table 76.15-5(e)(1)”
and add, in their place, the words “‘table
76.15-5(d)(1)”;
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c. In redesignated paragraph (d)(3),
remove the numbers *““(e)(1) and (2)”” and
add, in their place, the numbers *‘(d)(1)
and (2)”;

d. In redesignated paragraph (d)(4),
remove the number “76.15-5(e)(4)” and
add, in its place, the number “76.15—
5(d)(4)”; and

e. In redesignated paragraph (e)(3),
remove the numbers ““(f)(1) and (2)”” and
add, in their place, the numbers ““(e)(1)
and (2)".

§76.15-10 [Amended]

66. In 8§ 76.15-10(b), (d), and (f),
remove the number ““76.15-5(e)” and
add, in its place, the number “76.15—
5(d)”.

§76.15-20 [Amended]

67. In § 76.15-20(b), remove the
number “76.15-5(e)” and add, in its
place, the number “76.15-5(d)".

§76.15-90 [Amended]

68. In § 76.15-90(a)(2), remove the
number “76.15-5(e)(1) through (3)” and
add, in its place, the number “76.15—
5(d)(1) through (3)".

PART 91—INSPECTION AND
CERTIFICATION

69. The authority citation for part 91
continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
3205, 3306; E.O. 12234; 45 FR 58801; 3 CFR,
1980 Comp., p. 277; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; 49 CFR 1.46.

70. In §91.60-15(a) and (b), remove
the word ““Radiotelegraphy’ and add, in
its place, the word “Radio”’; and revise
the section heading to read as follows:

§91.60-15 Cargo Ship Safety Radio
Certificate.
* * * * *

§91.60-20 [Removed]
71. Remove §91.60-20.

§91.60-40 [Amended]

72. In §91.60-40(c), remove the word
“Radiotelegraphy” and add, in its place,
the word “Radio”’; and remove the
words ‘“‘and a Cargo Ship Safety
Radiotelephony Certificate”.

PART 95—FIRE PROTECTION
EQUIPMENT

73. The authority citation for part 95
continues to read as follows:
Authority: 46 U.S.C. 3306; E.O. 12234, 45

FR 58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

§95.15-5 [Amended]

74.1n §95.15-5—

a. In paragraph (a) remove the words
“(b) through (e)” and add, in their place,
the words *‘(b) through (d)”*;

b. In paragraph (d)(1), revise the
heading of Table 95.15-5(¢)(1) to read
“Table 95.15-5(d)(1)”, and remove the
numbers “(e)(3)”” and “95.15-5(e)(1)”
and add, in their place, the numbers
“(d)(3)” and *“95.15-5(d)(1)”
respectively;

c. In paragraph (d)(3), remove the
number *“(e)(1) and (2)” and add, in its
place, the number **(d)(1) and (2)"’;

d. In paragraph (d)(4), revise the
heading of Table 95.15-5(¢)(4) to read
“Table 95.15-5(d)(4)”, and remove the
number 95.15-5(e)(4)”” and add, in its
place, the number *“95.15-5(d)(4)’; and

e. In paragraph (e)(3), remove the
words “(f)(1) and (2)”’ and “(e)”’, and
add, in their place, the words ““(e)(1)
and (2)” and “(d)” respectively.

§95.15-10 [Amended]

75. In §95.15-10(b), (d), and (),
remove the number ““95.15-5(¢e)”" and
add, in its place, the number *95.15—
5(d)”.

§95.15-20 [Amended]

76. In §95.15-20(b), remove the
number **95.15-5(e)”” and add, in its
place, the number ““95.15-5(d)".

§95.15-90 [Amended]

77.1n §95.15-90(a)(2), remove the
numbers “95.15-5(e)(1), (2) and (4)”” and
add, in their place, the numbers “95.15—
5(d)(1), (2) and (4)".

PART 98—SPECIAL CONSTRUCTION,
ARRANGEMENT, AND OTHER
PROVISIONS FOR CERTAIN
DANGEROUS CARGOES IN BULK

78. The authority citation for part 98
continues to read as follows:

Authority: 33 U.S.C. 1903; 46 U.S.C. 3306,
3703; 49 U.S.C. App. 1804; E.O. 12234, 45 FR

58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

79. In 898.01-3(b), revise the heading
and address for “‘American Society of
Mechanical Engineers’ to read as
follows:

§98.01-3 Incorporation by reference.
* * * * *

(b) * X *
American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

PART 105—COMMERCIAL FISHING
VESSELS DISPENSING PETROLEUM
PRODUCTS

80. The authority citation for part 105
continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
3306, 3703, 4502; 49 U.S.C. App. 1804; E.O.

11735, 38 FR 21243, 3 CFR, 1971-1975
Comp., p. 793; 49 CFR 1.46.

§105.05-10 [Amended]

81.In §105.05-10—

a. In paragraph (a), remove the words
“title 46 U.S.C. section 391a” and add,
in their place, the words 46 U.S.C.
37027;

b. In paragraph (c)(1), remove the
words ‘‘section 391a(6)(a) of title 46,
U.S.C.” and add, in their place, the
words “46 U.S.C. 3702"’; and

c. In paragraph (c)(2), remove the
words “‘section 224a of title 46, U.S.C.”
and add, in their place, the words ‘46
U.S.C. 8304”.

PART 107—INSPECTION AND
CERTIFICATION

82. The authority citation for part 107
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3306;
46 U.S.C. 3316; 49 CFR 1.45, 1.46; §107.05
also issued under the authority of 44 U.S.C.
3507.

§107.115 [Amended]

83. In §107.115(b)(2), remove the
words ‘“American Society of Mechanical
Engineers, 345 East 47th Street, New
York, New York 10017 and add, in
their place, the words “American
Society of Mechanical Engineers
(ASME) International, Three Park
Avenue, New York, NY 10016-5990"";
and in (b)(3), remove the words 2101
L Street, N.W., Washington, D.C. 20037”’
and add, in their place, the words 1220
L Street NW., Washington, DC 20005—
4070".

§107.260 [Amended]

84. In §107.260(a), remove the
number ““8§107.231(n)”, and add, in its
place, the number ““§107.231(1)".

88107.269 and 107.279 [Amended]

85. In addition to the amendments set
forth above, in 46 CFR part 107, remove
the number *“§ 107.231(y), (2), (aa), and
(bb)”, and add, in its place, the number
*8107.231(x) and (y)” in the following
places:

a. Section 107.269; and

b. Section 107.279(b) and (c).

PART 108—DESIGN AND EQUIPMENT

86. The authority citation for part 108
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3102,
3306; 49 CFR 1.46.

§108.237 [Amended]

87.In 8108.237(b), remove the word
“Integral”, and add, in its place, the
word “Independent”.

88. In §108.705(a), remove the word
“hausers” and add, in its place, the
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word “hawsers’’; and revise the heading
to read as follows:

§108.705 Anchors, chains, wire rope, and
hawsers.
* * * * *

PART 109—OPERATIONS

89. The authority citation for part 109
continues to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3306,
6101, 10104, 49 CFR 1.46.

§109.431 [Amended]

90. In §109.431(b), remove the words
“46 U.S.C. 201" and add, in their place,
the words “46 U.S.C. 11301".

PART 118—FIRE PROTECTION
EQUIPMENT

91. The authority citation for part 118
continues to read as follows:
Authority: 46 U.S.C. 2103, 3306; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277,49 CFR 1.46.

§118.400 [Amended]

92. In §118.400(d), remove the word
“grills” and add, in its place the word
“griddles”.

PART 125—GENERAL

93. The authority citation for part 125
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 3307; 49
U.S.C. App. 1804; 49 CFR 1.46.

94. In §125.180(b), revise the
headings and addresses for ““American
Society of Mechanical Engineers
(ASME)” and ““Institute of Electrical and
Electronics Engineers (IEEE)” to read as
follows:

§125.180 Incorporation by reference.
* * * * *
(b) * * *

American Society of Mechanical Engineers
(ASME) International

Three Park Avenue, New York, NY 10016—
5990.

* * * * *

Institute of Electrical and Electronics
Engineers (IEEE)

IEEE Service Center, 445 Hoes Lane,
Piscataway, NJ 08855.

* * * * *

PART 133—LIFESAVING EQUIPMENT
95. The authority citation for part 133
continues to read as follows:
Authority: 46 U.S.C. 3306; 49 CFR 1.46.

96. In §133.175, revise paragraph (b)
introductory text to read as follows:

§133.175 Survival craft and rescue boat
equipment.
* * * * *

(b) Each rigid liferaft and rescue boat,
unless otherwise stated in this
paragraph, must carry the equipment
specified for it in table 133.175 of this
section. Each item in the table has the
same description as in §199.175 of this
chapter.

Note: Item numbers in the first column of
Table 133.175 are not consecutive because
not all of the items listed in section 199.175
are required on OSVs.

* * * * *

PART 147—HAZARDOUS SHIPS’
STORES

97. The authority citation for part 147
continues to read as follows:
Authority: 46 U.S.C. 3306; E.O. 12234, 45

FR 58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

98. In §147.7(c), revise the entry for
“American Boat and Yacht Council, Inc.
(ABYC)” to read as follows:

§147.7 Incorporation by reference.
* * * * *
(C) * X *

American Boat and Yacht Council, Inc.

(ABYC),

3069 Solomons Island Road, Edgewater, MD
21037

* * * * *

PART 151—BARGES CARRYING BULK
LIQUID HAZARDOUS MATERIAL
CARGOES

99. The authority citation for part 151
continues to read as follows:

Authority: 33 U.S.C. 1903; 46 U.S.C. 3703;
49 CFR 1.46.

100. In §151.01-2(b), revise the
heading and address for “American
Society of Mechanical Engineers’ to
read as follows:

§151.01-2 Incorporation by reference.
* * * * *
(b) * * *

American Society of Mechanical Engineers

(ASME) International

Three Park Avenue, New York, NY 10016—
5990

* * * * *

§151.50-73 [Amended]

101. In §151.50-73, in the NOTE,
immediately following paragraph (a)(4),
remove the words “6500 Glenway Ave.,
Cincinnati, OH 45211-4438" and add,
in their place, the words *“1330 Kemper
Meadow Drive, Cincinnati, OH 45240—
1634”.

PART 153—SHIPS CARRYING BULK
LIQUID, LIQUEFIED GAS, OR
COMPRESSED GAS HAZARDOUS
MATERIALS

102. The authority citation for part
153 continues to read as follows:

Authority: 46 U.S.C. 3703; 49 CFR 1.46.
Section 153.40 issued under 49 U.S.C. 5103.
Sections 153.470 through 153.491, 153.1100
through 153.1132, and 153.1600 through
153.1608 also issued under 33 U.S.C.
1903(b).

§153.933 [Amended]

103. In §153.933, in the NOTE,
immediately following paragraph (a)(4),
remove the words ‘6500 Glenway Ave.,
Cincinnati, OH 45211-4438" and add,
in their place, the words 1330 Kemper
Meadow Drive, Cincinnati, OH 45240—
1634".

PART 160—LIFESAVING EQUIPMENT

104. The authority citation for part
160 continues to read as follows:
Authority: 46 U.S.C. 2103, 3306, 3703, and

4302; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; 49 CFR 1.46.

105. In §160.010-1, revise the
heading to read as follows:

§160.010-1 Incorporation by reference.
* * * * *

106. In §160.021-1, revise the
heading to read as follows:

§160.021-1 Incorporation by reference.
* * * * *

107. In §160.022-1, revise the
heading to read as follows:

§160.022-1 Incorporation by reference.
* * * * *

108. In §160.023-1, revise the
heading to read as follows:

§160.023-1 Incorporation by reference.
* * * * *

109. In §160.024-1, revise the
heading to read as follows:

§160.024-1 Incorporation by reference.
* * * * *

110. In §160.037-1, revise the
heading to read as follows:

§160.037-1 Incorporation by reference.
* * * * *

111. In §160.040-1, revise the
heading to read as follows:

§160.040-1 Incorporation by reference.
* * * * *
§160.048-1 [Amended]

112. In §160.048-1(c), remove the
words “United States Coast Guard,
Washington, DC 20591” and add, in
their place, the words ““U.S. Coast
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Guard, 2100 Second Street, SW.,
Washington, DC 20593—-0001"".

§160.049-1 [Amended]

113. In §160.049-1(c), immediately
following the words “U.S. Coast
Guard”, add the words ““2100 Second
Street SW., Washington, DC 20593—
0001,”.

114. Revise §160.050-1 to read as
follows:

§160.050-1 Incorporation by reference.
(a) Standard. This subpart makes
reference to Federal Standard No. 595-

Colors in §160.050-3.

(b) Copies on file. The Federal
Standard may be obtained from the
Business Service Center, General
Services Administration, Washington,
DC 20407.

115. In §160.057-1, revise the
heading to read as follows:

§160.057-1 Incorporation by reference.
* * * * *

116. In §160.171-3, revise the
heading to read as follows:

§160.171-3 Incorporation by reference.
* * * * *

117. In §160.174-3(a), remove the
word “(G-MMS-4)" and add, in its
place, the word **(G—MSE-4)"’; and
revise the heading to read as follows:

§160.174-3 Incorporation by reference.
* * * * *

PART 161—ELECTRICAL EQUIPMENT

118. The authority citation for part
161 continues to read as follows:
Authority: 46 U.S.C. 3306, 3703, 4302; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

§161.002-18 [Amended]

119. In §161.002-18(d)(2), remove the
word “(b)” and add, in its place, the
word “(a)(4)”.

PART 162—ENGINEERING
EQUIPMENT

120. The authority citation for part
162 continues to read as follows:

Authority: 33 U.S.C. 1321(j) 1903; 46
U.S.C. 3306, 3703, 4104, 4302; E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp., p. 793; 49 CFR 1.46.

§162.027-1 [Amended]

121. In §162.027-1(a), immediately
preceding the words “‘and is available
from the sources indicated”, add the
number “20593-0001".

§162.050-4 [Amended]

122. In §162.050-4(b)(1), remove the
words ‘“‘Publications Stock, 333

Pfingsten Road, Northbrook, Illinois
60062” and add, in their place, the
words “(UL), 12 Laboratory Drive,
Research Triangle Park, NC 27709—
3995”.

§162.050-5 [Amended]

123. In §162.050-5, remove the words
“or 100 p.p.m.” in (a) introductory text;
and in paragraph(a)(5), remove the
number “§111.05-5(d)” and add, in its
place, the number “§110.25-1".

§162.050-7 [Amended]

124. In 8162.050-7, remove
paragraph (h)(2) and redesignate
paragraphs (h)(3) through (h)(6) as (h)(2)
through (h)(5) respectively.

PART 167—PUBLIC NAUTICAL
SCHOOL SHIPS

125. The authority citation for part
167 continues to read as follows:

Authority: 46 U.S.C. 3306, 6101, 8105; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46

§167.15-25 [Amended]

126. In §167.15-25(a), remove the
words ‘“American Bureau of Shipping,
New York, N.Y.” and add, in their
place, the words ““American Bureau of
Shipping (ABS), Two World Trade
Center—106th Floor, New York, NY
10048.”.

§167.20-1 [Amended]

127.In §167.20-1(a), remove the
words “American Bureau of Shipping,
New York, N.Y.” and add, in their
place, the words ““American Bureau of
Shipping (ABS), Two World Trade
Center—106th Floor, New York, NY
10048.”.

8§167.40-1 [Amended]

128. In §167.40-1—

a. In paragraph (a)(3), remove the
words “American Institute of Electrical
Engineers” and add, in their place, the
words ““Institute of Electrical and
Electronic Engineers, Inc. (IEEE)”; and

b. In paragraph (a)(3), remove the
words “American Institute of Electrical
Engineers, New York, N.Y.” and add, in
their place, the words “Institute of
Electrical and Electronics Engineers,
Inc. (IEEE), IEEE Service Center, 445
Hoes Lane, Piscataway, NJ 08855.".

PART 169—SAILING SCHOOL
VESSELS

129. The authority citation for part
169 continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
3306, 6101; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp., p. 793; 49 CFR 1.45, 1.46;
§169.117 also issued under the authority of
44 U.S.C. 3507.

§169.115 [Amended]

130.1In §169.115—

a. In paragraph (c)(1), remove the
words “P.O. Box 806, 190 Ketchum
Ave., Amityville, NY 11701 and add,
in their place, the words **3069
Solomons Island Road, Edgewater, MD
21037""; and

b. In paragraph (c)(5), remove the
words ‘“Underwriters Laboratories, 333
Pfingsten Road, Northbrook, IL 60062
and add, in their place, the words
“Underwriters Laboratories, Inc. (UL),
12 Laboratory Drive, Research Triangle
Park, NC 27709-3995".

PART 177—CONSTRUCTION AND
ARRANGEMENT

131. The authority citation for part
177 continues to read as follows:
Authority: 46 U.S.C. 2103, 3306; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

§177.410 [Amended]

132.In §177.410(c)(1), remove the
words “type grilles’” and add, in their
place, the word *‘griddles”.

PART 181—FIRE PROTECTION
EQUIPMENT

133. The authority citation for part
181 continues to read as follows:
Authority: 46 U.S.C. 2103, 3306; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

§181.400 [Amended]

134. In §181.400(d), remove the word
“grills” and add, in its place, the word
“griddles”.

PART 189—INSPECTION AND
CERTIFICATION

135. The authority citation for part
189 continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C.
2113, 3205, 3306; E.O. 12234, 45 FR 58801,

3 CFR, 1980 Comp., p. 277; E.O. 12777, 56
FR 54757, 3 CFR, 1991 Comp., p. 351; 49 CFR
1.46.

136. In §189.60-15(a) and (b), remove
the word ““Radiotelegraphy’” and add, in
its place, the word “Radio”’; and revise
the section heading to read as follows:

§189.60-15 Cargo Ship Safety Radio
Certificate.
* * * * *

§189.60-20 [Removed]
137. Remove § 189.60-20.

§189.60-40 [Amended]

138. In §189.60-40(c), remove the
word “Radiotelegraphy’’ and add, in its
place, the word *““Radio’’; and remove
the words “‘and a Cargo Ship Safety
Radiotelephony Certificate”.
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PART 193—FIRE PROTECTION
EQUIPMENT

139. The authority citation for part
193 continues to read as follows:

Authority: 46 U.S.C. 2213, 3102, 3306; E.O.

12234, 45 FR 58801, 3 CFR, 1980 Comp., p.
277; 49 CFR 1.46.

140. In §193.01-3(b), revise the
heading and address for ‘“National Fire
Protection Association (NFPA)” to read
as follows:

§193.01-3 Incorporation by reference.
* * * * *
(b) * * *

National Fire Protection Association (NFPA)

1 Batterymarch Park, Quincy, MA 02269—
9101.

* * * * *

PART 197—GENERAL PROVISIONS

141. The authority citation for part
197 continues to read as follows:

Authority: 33 U.S.C. 1509; 43 U.S.C. 1333;
46 U.S.C. 3306, 3703, 6101; 49 CFR 1.46.

§197.482 [Amended]

142.In §197.482, in the NOTE,
immediately following paragraph (e),
remove the words “R.S. 4290 (46 U.S.C.
201)” and “R.S. 4291 (46 U.S.C. 202)”
and add, in their places, the words 46
U.S.C. 11301” and “46 U.S.C. 11302".

PART 199—LIFESAVING SYSTEMS
FOR CERTAIN INSPECTED VESSELS

143. The authority citation for part
199 continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; 46 CFR
1.46.

§199.03 [Amended]

144. In §199.03(b)(5), remove the
word “immersions” and add, in its
place, the word “‘immersion”.

145. In §199.05(b), revise the entry for
Resolution A. 760(18), under
“International Maritime Organization
(IMO)” to read as follows:

§199.05 Incorporation by reference.
* * * * *

(b)* * *

International Maritime Organization (IMO)
* * * * *

Resolution A.760(18), Symbols Re- 199.70;
lated to Life-saving Appliances 199.90
and Arrangements, 17 November
1993.

* * * * *

§199.10 [Amended]

146. In §199.10—

a. In paragraph (9)(3), remove the
numbers “(f)(2) and (3)”" and add, in
their place, the numbers *(e)(2) and
3)”; and

b. In paragraph (h)(1)(iv), remove the
numbers “(i)(1)(ii) and (i)(1)(iii)” and
add, in their place, the numbers

“(h)(1)(ii) and (h)(L)(iii)"".

§199.20 [Amended]

147. In §199.20(d)(2), remove the
word “district” and add, in its place, the
word “‘District”.

§199.30 [Amended]

148.In §199.30—

a. In the definition of Approved,
remove the word “Approved” and add,
in its place, the words “Approved
lifesaving appliance”.

b. In the definition of Major character,
remove the word “(G-MCQO)” and add,
in its place, the word *“/(G—-MOC)";

c. In the definition of Officer in
Charge, Marine Inspection (OCMI),
remove the word *“‘guard” and add, in its
place, the word “Guard’’; and

d. Move the definition of Seagoing
condition, immediately following the
definition of Rivers, to immediately
follow the definition of Scientific
personnel.

§199.175 [Amended]

149.1n §199.175—

a. Remove paragraph (b)(21)(ii), and
redesignate paragraph (b)(21)(i)(D) as
paragraph (b)(21)(ii);

b. Redesignate paragraphs
(b)(21)(i)(E), (F), and (G) as paragraphs
(b)(22)(ii)(A), (B), and (C), and

c. In table 199.175 revise entries 21
and 37 to read as follows:

§199.175 Survival craft and rescue boat
equipment.
* * * * *

TABLE 199.175.—SURVIVAL CRAFT EQUIPMENT

Item No. Item

International voyage

Short-international voyage

Rigid life

Rigid life

Lifeboat raft (SOLAS Rgg;‘:e Lifeboat raft (SOLAS Rgg(;ltje
A pack) B pack)
21 . Painter ... 2 1 1 2 1 1
* * * * * * *
37 e Thermal protective aids® ..........cccceveveeennnen. 10% 10% 10% 10% 10% 10%
§199.200 [Amended] §199.260 [Amended] b. In paragraph (e), remove the

150. In §199.200, remove the number
“§199.10(f)” and add, in its place, the
number ““§199.10(e)".

§199.220 [Amended]

151. In §199.220, in paragraph (a)(2),
remove the number ““§199.130(b)(4)”
and add, in its place, the number
§199.130(c)(4)”.

152. In §199.260, remove the number
“§199.10(g)” and add, in its place, the
number **§ 199.10(f)".

§199.280 [Amended]

153. In §199.280—

a. In paragraph (b), remove the
number “§199.130(b)(4)” and add, in its
place, the number ““§199.130(c)(4)"’; and

number ““8199.150(b)”” and add, in its
place, the number 8§ 199.150(c)"".

154.1n §199.610—

a. In table 199.610(b), in the Note to
the table, remove the word “Exept” and
add, in its place, the word “Exempt”’;

b. In paragraph (c), remove the words
‘“‘operating in coastwise; Great Lakes;
lakes, bays, and sounds; and river
service’’; and
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c. In the table 199.610(a) revise the entry for 199.175 to read as follows:

§199.610 Exemptions for vessels in specified services.

(a) * * %
TABLE 199.610(a).—EXEMPTIONS FOR ALL VESSELS IN SPECIFIED SERVICES
Service
Section or paragraph in this part Lakes. ba
. » bays, i
Coastwise Great Lakes and sounds Rivers
199.175(b)(21)()(G) or 199.640(j)(4)(iii)(E): Float-free link .........ccccceveveruenes.. (6) (6) (6) (6)
* * * * * * *

Dated: September 20 1999.
Joseph J. Angelo,

Acting Assistant Commandant for Marine
Safety and Environmental Protection.

[FR Doc. 99-25058 Filed 9-30-99; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 10 and 12
[USCG-1997-2799]

RIN 2115-AF49

User Fees for Licenses, Certificates of
Registry, and Merchant Mariner
Documents; Correction

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard has revised
its application processing requirements
for original licenses, certificates of
registry, and merchant mariner
documents and no longer does a
criminal record check on all original
applications. The new policy does not
specifically identify which applications

will undergo a record check and the
Coast Guard therefore cannot charge a
fee for this part of the application
process. As published in the final rule,
fees for original documents need to be
corrected to remove the charge for
criminal record checks.

EFFECTIVE DATE: This correction is
effective October 4, 1999.

ADDRESSES: The public docket for this
rulemaking is maintained at the Docket
Management Facility, (USCG-1997—
2799), U.S. Department of
Transportation, room PL—401, 400
Seventh Street SW., Washington DC
20590-0001. You may access docket
materials at the facility or over the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this rule, contact CDR
David Skewes, U.S. Coast Guard
Headquarters, Office of Planning and
Resources (G—MRP), telephone 202—
267-0785. For questions on viewing, or
submitting material to the docket,
contact Dorothy Walker, Chief, Dockets,
Department of Transportation,
telephone 202-366-9329.
SUPPLEMENTARY INFORMATION: On August
5, 1999, the Coast Guard published a
final rule entitled “User Fees for

TABLE 10.109—FEES

Licenses, Certificates of Registry, and
Merchant Mariner Documents. The
rulemaking changed merchant mariner
licensing and documentation fees based
on the latest cost recalculations. The
evaluation fees for:

e Original License, Upper Level,

¢ Original License, Lower Level;

« Original Radio Officer License;

¢ Original Certificate of Registry
(MMD holder);

¢ Original Certificate of Registry
(MMD applicant);

¢ Original Merchant Mariner
Document without endorsement; and *
Original Merchant Mariner Document
with endorsement included a charge for
criminal record checks. This correction
removes that charge from the evaluation
fees for original documents.

Correction of Publication

Accordingly, the publication on
August 5, 1999, of the final rule (USCG—
1997-2799), which is the subject of FR
Doc. 99-20037, is corrected as follows:

§10.109 [Corrected]

1. On page 42815, TABLE 10.109—
FEES should read as follows:

* * * * *

And you need—
If you apply for— Evaluation—then the fee Examination—then the Issuance—then the fee
is— fee is— is—
License:
Original:
UPPET 1EVEI ...oiiiiiiiicic e $110 $45
Lower level .... 95 45
Raise of grade ........cccooveeiiiiiiiiie e 45 45
Modification or removal of limitation or scope ...........c........ 50 45 45
ENAOISEMENT ..ottt 50 45 45
Renewal .......cccooviiiiiiiiiiieee 50 45 45
Renewal for continuity purposes n/a n/a 45
Reissue, Replacement, and Duplicate n/a n/a 145
Radio Officer License:
[© 4T 119 F- | SRS 50 n/a 45
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TABLE 10.109—FEes—Continued

And you need—
If you apply for— Evaluation—then the fee | Examination—then the | Issuance—then the fee
is— fee is— is—
ENdOrsement .........ccceeiiiiiiiiiie e 50 45 45
Renewal 50 n/a 45
Renewal for continuity purposes n/a n/a 45
Reissue, Replacement, and Duplicate ...........cccceevveereennnen. n/a n/a 145
Certificate of Registry:
Original (MMD holder) ........ccooiieiiiiiieiiiee e 90 n/a 45
Original (MMD applicant) .........ccccceceeeiiiniiiiienieenec e 105 n/a 45
RENEWAL ..ot 50 n/a 45
Renewal for continuity purposes ..........cccccevevveiieniieeneennen. n/a n/a 45
ENdOrsemMent .......c.ooiuiiiiiiiie e n/a n/a 45
Reissue, Replacement, and Duplicate ...........cccceecveeneennen. n/a n/a 145
STCW Certification:
Original No fee No fee No fee
Renewal No fee No fee No fee
1 Duplicate for document lost as result of marine casualty—No Fee.
* * * * * §12.02-18 [Corrected]
2. 0n page 42816, TABLE 12.02-18-
FEES should read as follows:
* * * * *
TABLE 12.02-18—FEES
And you need—
If you apply for— Evaluation— Examina- Issuance—
Then the fee tion—Then Then the fee
is— the fee is— is—

Merchant Mariner Document:
Original:
Without endorsement
With endorsement
Endorsement for qualified rating
Upgrade or Raise in Grade
Renewal without endorsement for qualified rating
Renewal with endorsement for qualified rating
Renewal for continuity purposes
Reissue, Replacement, and Duplicate
STCW Certification:
Original
Renewal
Other Transactions:
Duplicate Continuous Discharge Book
Duplicate record of sea service
Copy of certificate of discharge

nfa ..o nfa ..o $10.
nfa ... nfa ... $10.
nfa ..o nfa ..o $10.

1 Duplicate for document lost as result of marine casualty—No Fee.

Dated: September 15, 1999.
R.C. North,

Assistant Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 99-25546 Filed 9-30-99; 8:45 am]
BILLING CODE 4910-15-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1, 13, 22, 80, 87, 90, 95,
97, and 101

[WT Docket No. 98—-20; WT Docket No. 96—
188; RM—-8677; RM-9107; FCC 99-139]

Facilitate the Development and Use of
the Universal Licensing System in the
Wireless Telecommunications
Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission disposes of several
petitions for reconsideration and
clarifies its licensing rules into a single
set of rules for all wireless radio
services. The Commission further
establishes a streamlined set of rules
that minimizes filing requirements;
eliminates redundant, inconsistent, or
unnecessary submission requirements;
and assures ongoing collection of
reliable licensing and ownership data.
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DATES: Effective November 30, 1999,
except for 8§ 22.529(c), 22.709(f),
22.803(c), and 22.929(d) which contain
modified information collection
requirements that have not been
approved by the Office of Management
and Budget. The Commission will
publish a document announcing the
effective date of these sections in the
Federal Register. Written comments by
the public on the modified information
collections are due November 1, 1999.
Written comments must be submitted by
OMB on the information collections on
or before November 30, 1999.
ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 Twelfth Street, SW, TW-A325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: Don
Johnson, Policy and Rules Branch,
Commercial Wireless Division, Wireless
Telecommunications Bureau, at (202)
418-7240; Jamison Prime or Karen
Franklin, Policy and Rules Branch,
Public Safety and Private Wireless
Division, Wireless Telecommunications
Bureau, at (202) 418—-0871.
SUPPLEMENTARY INFORMATION: This
Memorandum Opinion and Order on
Reconsideration in WT Docket No. 98—
20, WT Docket No. 96-188, RM-8677,
and RM—-9107 adopted June 10, 1999
and released June 28, 1999, is available
for inspection and copying during
normal business hours in the FCC
Reference Center, 445 Twelfth Street,
SW, Washington, DC. The complete text
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW, Washington,
DC 20036 (202) 857—3800. The
document is also available via the
internet at http://www.fcc.gov/Bureaus/
Wireless/Orders/1999/index.html.

Synopsis of Memorandum Opinion and
Order on Reconsideration

l. Introduction

In this Memorandum Opinion and
Order on Reconsideration (MO&O) we
address petitions for reconsideration of
our Report and Order, 63 FR 68904
(December 14, 1998) in the Universal
Licensing proceeding (ULS R&O). The
ULS R&O, adopted on September 17,
1998, established consolidated and
streamlined rules governing license
application procedures for the Universal
Licensing System (ULS), the
Commission’s automated licensing
system and integrated database for
wireless services. The ULS R&O also
adopted new consolidated application
forms to enable all wireless licensees
and applicants to file applications
electronically in ULS. In addition, we

established procedures to ensure a
smooth transition from our pre-existing
licensing processes to the processes
developed for ULS. We received eight
petitions for reconsideration addressing
various aspects of the ULS R&O. Four
parties filed comments on the petitions
and four parties filed reply comments.
In this order, we substantially uphold
the decisions made in the ULS R&O, but
we make certain revisions and
clarifications to our rules in response to
the petitions and on our own motion.

I1. Discussion
A. Electronic Filing Issues
1. Electronic Filing Deadlines

Background. In the ULS R&O, we
concluded that all applicants and
licensees in auctionable services and in
common carrier services that are not
subject to auction because they operate
on shared spectrum would be required
to file applications electronically as of
(1) July 1, 1999, or (2) six months after
the conversion of the particular service
to ULS, whichever is later.

Discussion. We recognize that
converting to electronic filing poses
technical challenges for filers, and we
provide a six month transition period
during which filers can test their ability
to file electronically in ULS before
mandatory electronic filing takes effect.
We do not believe that a blanket 24-hour
grace period is in the public interest. We
also disagree with the presumption
underlying the grace period concept that
most technical difficulties are in fact
beyond the applicants’ control.
Applicants can minimize the risk of
unexpected last-minute technical
difficulties with electronic filing by
testing equipment and software in
advance, familiarizing themselves with
the electronic filing process, and
preparing to file far enough in advance
of the deadline to deal with technical
problems that may occur. Applicants
can consult with the Commission’s ULS
technical support staff at 202-414-1250
at any time during normal business
hours.

We recognize that there may be
instances where an applicant exercises
diligence in preparing to file
electronically, but nonetheless
encounters technical difficulties that are
truly beyond its control. We believe that
such situations are better handled on a
case-by-case basis by waiver rather than
by means of a blanket rule. In those
instances where applicants are unable to
file electronically because of a technical
problem with the Commission’s own
electronic filing system, we will extend
filing deadlines as needed until the

Commission staff has resolved the
problem.

2. Copy Requirements for Manually
Filed Forms

Background. A petitioner requested
that the requirement of a copy for
manually filed applications be
eliminated so that only the original need
be submitted.

Discussion. We believe that requiring
an original plus a copy of manually filed
applications will minimize the risk of
losing or misplacing the application
before it is scanned into ULS, because
the original will be on file while the
copy is scanned.

3. Transition Period for Filing of Pre-
ULS Forms

Background. In the ULS R&O we
determined that use of pre-ULS forms
would be allowed for six months after
the effective date of the ULS rules
adopted in the ULS R&O. The ULS rules
became effective on February 12, 1999.
As a result, the six month transition
period for use of pre-ULS forms expires
on August 12, 1999. However, under the
current ULS deployment schedule,
some wireless services will not be
converted from their “‘legacy’’ licensing
databases to ULS until after this date.

Discussion. We conclude that the
transition period during which
applicants may continue to file pre-ULS
forms should be extended for those
services that have not yet been
converted to ULS. Therefore, on our
own motion, we amend our rules to
allow the filing of pre-ULS forms until
(1) August 12, 1999, or (2) six months
after the service is converted to ULS,
whichever is later.

B. Standardization of Practices and
Procedures for WTB Applications and
Authorizations

1. Amendments to Applications

Background. A petitioner asked for
clarification of section 1.927 of the
Commission’s rules, as amended by the
ULS R&O, regarding amendments of
pending applications.

Discussion. We clarify that applicants
can amend their applications as a matter
of right as long as the application has
not been listed on a public notice for a
competitive bidding process and is not
subject to any of the remaining
exceptions in section 1.927.

2. Frequency Coordination of Minor
Amendments/Modifications

Background. In certain part 90 and
part 101 services, frequency
coordination is required of applicants or
licensees prior to filing certain
applications, major amendments to
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pending applications, or major
modifications to licenses. In the ULS
R&O, we revised our frequency
coordination requirements in part 90
and part 101 so that all applicants and
licensees subject to coordination will
comply with the same frequency
coordination requirements. We also
specified in part 1 that amendments to
applications or modifications to licenses
that require prior coordination are
defined as major changes for filing
purposes. Two petitioners asked for
clarification or reconsideration of our
rules relating to frequency coordination
for certain technical changes in the
fixed microwave services that are
defined as minor under section 1.929.
Discussion. Section 101.103(d) of our
rules sets forth coordination
requirements for changes to microwave
systems. The only change we have
implemented in this procedure in the
ULS R&O was to eliminate the
requirement previously contained in
section 101.103(d) that in the case of
minor amendments, the coordination
process must be completed prior to the
filing of the amendment. However, a
microwave applicant or licensee
proposing a minor technical change
must still coordinate as required by the
rule prior to implementing the change.

3. Returns and Dismissals of Incomplete
or Defective Applications

Background. In the ULS R&O, we
adopted a single consolidated rule
concerning dismissal of applications
and established a uniform policy
regarding return of applications for
correction and refiling by the applicant.
Under section 1.934, the Commission
may dismiss any defective application,
but we also retain the discretion to
return an application for correction if
circumstances warrant. We stated that
applicants receiving returned
applications would have 30 days from
the date of the Commission’s return
letter to correct the defect and refile the
application, unless the return letter
specified a shorter period. One
petitioner asked for reconsideration of
the 30 day standard.

Discussion. We conclude that a 60 day
period is more reasonable. We will also
apply this policy to returns in all
wireless services, including non-
coordinated services. However, we take
this opportunity to reiterate several
aspects of our dismissal and return
policy. First, in conjunction with the
deployment of ULS, the Wireless
Telecommunications Bureau (Bureau)
has announced uniform standards for
dismissal of defective applications that
will reduce the number of applications
that are returned rather than dismissed

without prejudice. Second, in those
instances where we return applications
for correction, we retain the discretion
to require refiling in less than 60 days,
provided that the return notice specifies
the shorter period. Finally, if a corrected
application includes changes that
constitute major amendments, it will be
governed by our major amendment rule
and treated as a new application with a
new filing date.

4. Discontinuation of ““‘Reinstatement”
Applications

Background. In the ULS R&O, we
eliminated reinstatement procedures in
those wireless services that allowed
licensees who failed to file a timely
renewal application to request
reinstatement of the expired license.
One petitioner asked for reconsideration
of this decision, and proposed that we
apply a 30-day reinstatement window to
all wireless licenses.

Discussion. We emphasize that the
licensee is fully responsible for knowing
the term of its license and filing a timely
renewal application. In addition, as we
stated in the ULS R&O, ULS will send
out reminder letters to licensees 90 days
prior to the renewal deadline.

Our treatment of late-filed renewal
applications will take into consideration
the complete facts and circumstances
involved, including the length of the
delay in filing, the performance record
of the licensee, the reasons for the
failure to timely file, and the potential
consequences to the public if the license
were to terminate. In instances where a
renewal application is late-filed up to 30
days after the expiration date of the
license, denial of the renewal
application and termination of the
licensee’s operations would be too harsh
aresult in proportion to the nature of
the violation. At the same time, we
believe that some sanction is warranted
for late filing of renewal applications,
even if the late filing is inadvertent and
the length of delay is not significant. We
will handle late-filed renewal
applications as follows: If a renewal
application is late-filed up to 30 days
after the license expiration date in any
wireless service, and the application is
otherwise sufficient under our rules, we
will grant the renewal nunc pro tunc.
The Wireless Bureau, after reviewing all
facts and circumstances concerning the
late filing of the renewal application,
may, in its discretion, also initiate
enforcement action against the licensee
for untimely filing and unauthorized
operation between the expiration of the
license and the late renewal filing,
including, if appropriate, the imposition
of fines or forfeitures for these rule
violations. Applicants, who file renewal

applications more than 30 days after
license expiration, may also request
renewal nunc pro tunc, by filing a
request for rule waiver. Such requests
for rule waiver filed more than 30 days
after license expiration will be subject to
stricter review and will not be granted
routinely and may be accompanied by
enforcement action including more
significant fines or forfeitures.

5. Assignments of Authorization and
Transfers of Control

Background. One petitioner argued
that the Commission should eliminate
the need for wireless licensees to file
public interest statements as exhibits to
applications for assignment of license or
transfer of control.

Discussion. Our ULS rules do not
require a public interest statement to be
attached to assignment or transfer
applications, nor is there such a
requirement on FCC Form 603. In some
instances, such as transfers or
assignments that have competitive
implications or involve designated
entities, we have required applicants to
provide a public interest statement
because additional information is
needed for the Commission to make a
determination under section 310(d) of
the Act that the proposed transfer or
assignment is in the public interest.

6. Use of Taxpayer Identification
Numbers

Background. In the ULS R&O, we
required all ULS applicants and
licensees to register their Taxpayer
Identification Numbers (TINs) with the
Commission through ULS. In the case of
auctionable services, we also required
applicants and licensees to provide TIN
information for attributable
interestholders as defined in section
1.2112(a) of the rules. Attributable
interestholders are defined as any
person or entity who holds a direct or
indirect interest in the applicant/
licensee of 10 percent or greater, or any
other person or entity who exercises
actual control of the applicant/licensee.

Several petitioners asked for
reconsideration of our requirement to
disclose the TINs of attributable
interestholders. Applicants and
licensees are required by the Debt
Collection Improvement Act (DCIA) to
submit their TINs to the Commission.
Petitioners contend that any collection
of TIN information from persons or
entities other than the licensee or
applicant itself is beyond the scope of
the DCIA. A petitioner contends that the
TIN collection requirement is overbroad
because it will require officers and
directors of a licensee to submit their
individual Social Security numbers
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(SSNs). Similarly, an amateur radio
licensee asked for reconsideration of the
requirement that Amateur Radio
applicants and licensees provide their
SSNs to the Commission.

Discussion. We disagree with the
contention that the DCIA authorizes the
collection of only applicant and licensee
TINs. Congress enacted the DCIA as part
of an effort to increase the government’s
effectiveness in collecting debt from
private entities. The DCIA requires all
persons ‘“‘doing business’ before a
Federal agency to provide a TIN as a
condition to receiving governmental
benefits, regardless of whether fees are
collected. The DCIA defines a person
“doing business with a Federal Agency”
as “‘an applicant for, or recipient of, a
Federal license, permit, right-of-way,
grant, or benefit payment administered
by the agency * * *.”” We concluded
that this definition extended to 10
percent or greater interestholders in the
applicant because these parties are
treated as akin to the applicant for
purposes of our ownership disclosure
requirements.

We continue to believe that both the
letter and the spirit of the DCIA require
collection of TIN information beyond
the applicant/licensee level. We also
affirm our decision to extend the TIN
reporting requirement for auctionable
services to all 10 percent or greater
interestholders in the applicant or
licensee, as defined in section 1.2112(a).
With or without control, persons or
entities with a 10 percent or greater
interest in an applicant or licensee have
a significant stake in the venture and
reap substantial benefits from the award
of the license. We believe it is
reasonable for DCIA purposes to regard
persons and entities that hold an
attributable interest in an applicant or
licensee as ‘‘doing business’ with the
Commission.

We also clarify certain elements of the
TIN requirement. One petitioner argues
that officers and directors of a
corporation should not be required to
provide SSNs, because they are not
personally liable for corporate debts and
fall outside the scope of the DCIA. We
disagree with the contention that
disclosure of individual officer or
director SSNs is necessarily beyond the
scope of the DCIA. In circumstances
where a director or officer is an
attributable interestholder in the
licensee (by virtue of holding a 10
percent or greater ownership interest) or
otherwise personally exercises control
over the licensee, the officer or director
must be identified under section
1.2112(a) of the rules. We conclude that
it meets the DCIA definition of a person
**doing business’ before the agency. We

clarify, however, that the TIN disclosure
requirement does not extend to officers
or directors that hold no attributable
ownership interest and do not otherwise
exercise personal control over the
licensee. In the absence of one or both
of these factors, we do not believe that
status as an officer or director per se
brings the individual within the scope
of the DCIA, just as it is not a sufficient
interest to require disclosure under
section 1.2112(a). One petitioner also
sought relief from the TIN disclosure
requirement with respect to attributable
interestholders that are beyond the
control of the applicant or licensee. We
believe that requests for relief from this
rule are better handled on a case-by-case
basis under our waiver rules.

Finally, we deny reconsideration of
the requirement that Amateur Radio
applicants and licensees provide their
SSNs to the Commission. We have
determined that Amateur applicants and
licensees are not exempt from the TIN
disclosure requirement.

C. Collection of Licensing and Technical
Data

1. Public Mobile Radio Service Data
Requirements

In the ULS R&O, we streamlined
many of our rules to reduce the burden
on applicants and licensees providing
licensing and technical data for
commercial services.

a. Site-based vs. Geographic-based
Licensing

Background/Discussion. One
petitioner argued that the ULS R&O was
ambiguous as to whether cellular would
be classified in ULS as a site-specific
service, a geographically licensed
service, or a ““hybrid” of the two. We
clarify that we did not intend to place
any additional requirements on cellular
other than those enunciated in the rules.

b. Construction Notification

Background/Discussion. One
petitioner noted that the revised section
1.946(d) required a licensee to notify the
Commission of the completion of
construction within 15 days of the
“expiration of the applicable
construction or coverage period.” We
amend our part 22 rules to clarify that
the notification requirements are
governed by section 1.946 of our rules.

c. Phase Il Applications—Ownership
Information

Background/Discussion. One
petitioner also sought elimination of
section 22.953(a)(5) of the Commission’s
rules, which requires that cellular
unserved area applicants provide

ownership information. We will remove
section 22.953(a)(5) as requested.

d. Revised Section 22.165(e)

Background/Discussion. One
petitioner asserted that we revised
section 22.165(e) in such a way as to
make a substantive rule change limiting
the circumstances in which a cellular
licensee may enter into a contract
extension with a neighboring licensee to
add transmitters with contours that
extend beyond the licensee’s CGSA. We
made no substantive changes to the rule,
which still permits contract extensions
as it did prior to the ULS R&O.

e. Mapping Requirements

Background/Discussion. A petitioner
requested reconsideration of our
decision to retain the requirement for
filing maps until ULS’s mapping
software is available. We disagree with
the proposal to eliminate the filing of
maps immediately. The primary
purpose of maintaining a file of up to
date CGSA maps is to provide a quick
and easy way for interested parties and
the public to determine the availability
of unserved areas in a particular cellular
market. The only time full size paper
maps must be filed with the
Commission is when there is a change
to a licensee’s CGSA in connection with
the licensee’s system information
update (SIU) at the conclusion of its
five-year initial build-out of an MSA or
RSA, or a Phase Il application. At this
time, the Commission is not prepared to
set a date certain as to the availability
of the ULS mapping program. The
Bureau will issue a Public Notice when
the new ULS mapping utility is online
and cellular licensees and applicants no
longer need to file maps. The ULS
mapping program will not rely on SIU
filings, but ULS will use the most
current technical data in the ULS
database, whether from the database
correction letters filed in 1998 or
subsequent application filings, to
determine a CGSA in the ULS mapping
program.

f. Antenna Pattern Information

Background. In the ULS R&O we
eliminated the requirement that Part 22
paging licensees submit data concerning
antenna type, model, and manufacturer
to the Commission. We amended our
rules to require Part 22 licensees to
maintain this information in their
station records and to produce it to
other licensees or applicants upon
request. On February 12, 1999, Timothy
E. Welch dba Hill & Welch (Welch) filed
a petition for review of the ULS R&O in
the United States Court of Appeals for
the District of Columbia Circuit. Welch
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asked for judicial review of our decision
to eliminate this requirement stating
that it is essential for applicants and
licensees to be able to obtain this
information from the Commission.

Discussion. Although Welch did not
file a petition for reconsideration on this
issue, the Commission addresses his
petition for review on our own motion.
Welch overstates the relevance of
antenna type, model, and manufacturer
information to the determination of
paging licensee service contours. Under
our paging rules adopted in the Part 22
Rewrite Order, 59 FR 59502 (1994),
service contours are calculated based on
a formula that utilizes the transmitting
antenna’s effective radiated power (ERP)
and height above average terrain
(HAAT). Prior to 1994, the Commission
used a different methodology to
calculate service area contours that
required licensees to provide more
detailed information regarding each
transmitter, including technical antenna
information concerning antenna type
and model. However, when the
Commission replaced this approach
with the formula-based approach of the
Part 22 Rewrite Order, 59 FR 59502
(1994), antenna type and model
information became irrelevant to the
determination of service contours under
the rules. Our decision to eliminate
these technical filing requirements in
the ULS R&O simply recognized the fact
that the Commission no longer required
this information as part of the paging
licensing process. Under the revised
rules, site-based paging applicants must
still file other technical information
regarding their facilities, including ERP,
antenna height, and other information
specified in section 22.529(c).

We conclude that in the few cases
where antenna make and model
information may be required to resolve
an interference dispute, the procedures
adopted in the ULS R&O adequately
protect the interests of parties who may
require this information. These
procedures require Part 22 licensees to
retain technical antenna information in
their station records and to produce it
to other parties within ten days of a
request.

2. Service Code Classification of Private
Land Mobile Services

Background. One petitioner suggested
the Commission establish a new Public
Service Pool and corresponding service
codes for power and petroleum and
railroad services and other critical
infrastructure or public service entities.

Discussion. Retention of service codes
eliminated in the Refarming Second
Report and Order or the creation of a

new Public Service Pool is beyond the
scope of this proceeding.

3. Fixed Microwave Service Data
Requirements

Background. One petitioner requests
clarification that point-to-point
microwave applicants do not need to
specify a geographic area of operation
on Form 601 because geographic area of
service is not applicable to point-to-
point operations.

Discussion. Although Form 601
requires identification of the geographic
area of operation for certain services, we
clarify that this requirement does not
apply to point-to-point microwave
services. Moreover, if an applicant
electronically files an application for
point-to-point microwave channels, the
field requesting identification of
geographic area of operation will be
blocked automatically, preventing the
applicant from incorrectly entering
information in the field.

4. Amateur Radio Service Issues

a. Modifications to Amateur Application
Form (Form 605)

Background. One petitioner requested
various changes to Form 605 including:
(1) Provision of a short-form specifically
for Amateur Radio; (2) Exclusion from
the requirement to provide telephone
numbers and e-mail addresses; (3)
Exclusion from certifying compliance
with section 5301 of the Anti-Drug
Abuse Act of 1988; and (4) Clarification
of certain questions and instructions on
Form 605, Schedule D. Another
petitioner requested that Form 605 be
modified to allow for inclusion of (1)
Additional information regarding
certifications by Volunteer Examiner
Coordinators (VECs), and (2)
Information concerning where and
when an examination for a new or
upgraded license was administered.

Discussion. We believe the Form 605
will provide for fast and easy filing by
Amateur applicants, particularly if they
file electronically. Similarly, we believe
it is reasonable to request that Amateur
applicants provide a telephone number
and e-mail address. We clarify,
however, that the provision of telephone
and e-mail information by Amateur
Radio applicants is optional as long as
they provide a valid U.S. mailing
address. We will also modify the Form
605 certification pertaining to the Anti-
Drug Abuse Act to clarify that it does
not apply to services, including
Amateur Radio, that are exempted from
this requirement under section 1.2002(c)
of the rules.

b. Charges by Volunteer Examiner
Coordinators

Background. A petitioner filed a
Petition for Reconsideration and
Request for Rule Making (Petition and
Request) in reference to the Electronic
Filing of License Renewal and
Modification Applications in the
Amateur Radio Service Order requesting
that Volunteer Examiner Coordinators
(VECs) not be allowed to charge fees for
renewals or modification of amateur
licenses. With respect to fees for
renewals and modifications, this
petitioner maintained that VECs may
only be reimbursed for out-of-pocket
expenses incurred in the examination
procedure.

Discussion. Modifications and
renewals performed by VECs do not fall
within the provisions governing VEC
reimbursement that apply to activities
related to conducting examinations for
amateur operator license applicants.
Compensation, if any, the VEC
organization receives as a result of
assisting with renewals and
modifications is a matter that is between
the Amateur operator choosing to use
the organization’s services and the
organization.

c. Issuance of License Documents

Background. One petitioner stated
that a legal and practical necessity still
exists for Amateur operators to receive
a license document issued by the
Commission.

Discussion. Amateur operators will
continue to receive a printed license
generated by ULS shortly after their
licensing data has been entered into the
ULS database.

d. Club Station Call Sign Administrators

Background. One petitioner requested
several new rules concerning Club
Station Call Sign Administrators
(CSCSAS).

Discussion. We retain our current
requirement that CSCSAs retain
application information for 15 months,
which is the same requirement
applicable to retention of such
information by VECs. We confirm that
assignment of call signs to club stations
will be based on the sequential call sign
system used by all Amateur operators.

e. Other Amateur Issues

Background. One petitioner requested
that (1) United States citizens who are
also citizens of other countries should
not receive reciprocal authorization and
that a reciprocal licensee must be a
citizen of the country which issued the
basic amateur radio license; (2)
Clarification of various operating
privileges; and (3) That all requirements
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pertaining to Amateur Radio should
appear in only one rule part and not
appear in Part 1.

Discussion. On our own motion, we
make certain non-substantive
amendments and corrections to our
Amateur rules to eliminate duplicative
rules and conform them with our
consolidated ULS rules. Specifically, we
revise section 97.15 to conform it with
Part 17 of the rules and to restore a rule
section that was inadvertently removed
by the ULS R&O. We also delete
language in sections 97.17 and 97.21
regarding administering Volunteer
Examiner requirements that duplicates
other rule sections.

5. General Mobile Radio Service Issues

In the ULS R&O, we adopted
numerous changes to the General
Mobile Radio Service (GMRS) to
eliminate rules that had become
duplicative or otherwise unnecessary to
our regulatory responsibilities, as well
as to ensure that our streamlined
licensing process collects the minimum
information needed of GMRS licensees
and applicants.

OnJune 1, 1999, in response to
several petitions, we adopted a partial
stay order in which we determined that
it was in the public interest to stay the
effectiveness of our new rule, section
95.29(e)—which restricts the use of the
462.675 MHz/467.675 MHz channel pair
to traveler’s assistance and emergency
use—pending resolution of the
petitions. Also, as an initial matter, we
conclude that because the “repeater”
definition adopted in the ULS R&O
describes the usage characteristics
outlined in the now-removed rule
section describing mobile relay station
communication points (§95.57) and
limited by our rule describing available
channels (§ 95.29), our definition is
consistent with both our former rules
and current practice.

a. Channeling Plan

In the ULS R&O, we adopted an *all-
channel’ usage plan, which authorized
stations to transmit on any authorized
channel from any geographic location
where the FCC regulates
communication, but restricted use of the
462.675 MHz/467.675 MHz channel pair
to emergency and traveler’s assistance
use. Consistent with the actions we took
in the PRSG Stay Order, FCC 99-129
(rel. June 9, 1999), we allow unrestricted
use of the of the 462.675 MHz/467.675
MHz channel pair by all eligible GMRS
licensees. We conclude that allowing
use of the 462.675 MHz/467.675 MHz
channel pair in the same way that
GMRS users may use any other channel
pair will not hinder emergency and

traveler’s assistance communications,
and remove the restriction on use of the
462.675 MHz/467.675 MHz channel
pair.

b. Use of Repeaters

In the ULS R&O, we also determined
that the points of communication rules
should be eliminated. To remove any
misconceptions, we include in our rules
a statement that limiting the use of a
repeater to certain user stations is
permissible. Repeater owners, as part of
management of their GMRS systems, are
free to decide what means of control, if
any, are necessary. We disagree with
one commenter’s argument that removal
of the points-of-communication rules
pertaining to repeater use makes the
GMRS rules “in judicial
noncompliance” with the U.S. Criminal
Code. The commenter did not attempt to
describe how the unauthorized use of a
GMRS repeater satisfies the elements of
the crime described in the statue, nor
how the statute places such a restriction
on the Commission.

¢. GMRS Licensing by Non-Personal
Licensees

Under our GMRS rules, non-
individual licensees (who would be
ineligible to obtain a license for a new
GMRS system under our current rules)
are allowed to maintain existing systems
under “‘grandfathering” provisions, but
are prohibited from modifying or
expanding their operations beyond their
current authorization. Our treatment of,
and procedures with respect to,
‘“grandfathered”” GMRS licensees have
not changed. Section 95.5 of our Rules
expressly prohibits grandfathered non-
individual GMRS licensees from making
major modifications to an existing
system license. To remove any possible
ambiguity, however, we add a cross-
reference in section 95.5 to section 1.92
and clarify the point that the major
modifications listed in the part 1 rules
apply to GMRS.

We also take this opportunity to
resolve a pending petition for
rulemaking which had requested
organizational licensing eligibility
under GMRS in order to support
disaster service organizations.
Organizational licensing had already
been rejected in a 1988 restructuring of
GMRS, and the petition offered no
additional basis for reconsidering that
decision. We dismiss the petition and
decline to alter the eligibility rules as
adopted in the ULS R&O.

One petitioner suggests that FCC
Form 605 is inappropriate for non-
individual licensees, as they will
continue to need to specify certain
technical data. These “‘grandfathered”

licensees will be required to operate in
accordance with certain technical
specifications no longer required of
individual licensees, and are also
prohibited from making major
modifications to their systems. Thus, we
have no need for these licensees to
specify technical data.

d. Technical Issues

One petitioner asks that we update
our rules to define a ““‘channel pair.”
Under our “‘all-channel’” usage plan, we
clarify that a channel pair consists of
one 462 MHz frequency and one 467
MHz frequency, and revise §8 95.29(a)
and (b) to reflect this concept. We do
not agree that a channel pair must
consist of two channels exactly 5.000
MHz apart.

GMRS users continue to have a
responsibility under § 95.7(a) of our
rules to ‘‘cooperate in the selection and
use of channels to reduce interference
and to make the most effective use of
the facilities,” Our new rules under
§95.29 support this policy by allowing
GMRS users the flexibility to select the
best channel at any given time or place,
and this flexibility is not intended to
allow GMRS users to introduce
practices that create additional
interference or result in inefficient use
of spectrum to the detriment of other
GMRS users.

The ULS R&O defined “‘repeater’” to
clarify its meaning for GMRS licensees
and users with commonly accepted
GMRS terminology. One petitioner
claims that our use of the term
“simultaneously’” excludes many
repeaters from our technical definition.
By “‘simultaneously,” we mean that the
repeater initiates the retransmission of a
communication at the same time it is
still receiving that communication. We
distinguish this from “instantaneous,”
by which we mean receipt and
retransmission without delay. Stations
that cannot engage in simultaneous
receipt and retransmission of
communications do not fall within the
definition of a “repeater’” and thus may
not use the channels designated for
repeater use. The operation of stations
in this configuration is no different than
the operation of any two other GMRS
stations transmitting on the same
channel. Our rules sharply restrict
GMRS communications from any
station, prohibiting, inter alia,
communications intended for mass
media broadcast and messages to
amateur stations.

In the ULS R&O, we modified
§95.179(a) to remove the requirement
that eligible immediate family members
must live in the same household as the
individual GMRS licensees, as we do
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not collect that information and that
distinction is largely unenforceable. We
did not modify § 95.179(d).
Accordingly, we conclude that
8§95.179(a) and 95.179(d) are not
contradictory, as they are subsections of
a general rule describing who may be
station operators.

I111. CONCLUSION

In this proceeding, the Commission
addresses petitions for reconsideration
of our Report and Order in the
Universal Licensing proceeding. In this
order, we substantially uphold the
decisions made in the ULS R&O, but we
make certain revisions and clarifications
to our rules in response to the petitions
and on our own motion.

IV. PROCEDURAL MATTERS
A. Regulatory Flexibility Act

Supplementary Regulatory Flexibility
Analysis

As required by the Regulatory
Flexibility Act (“RFA”), an Initial
Regulatory Flexibility Analysis
(“IRFA’) was incorporated in the Notice
of Proposed Rule Making, 63 FR 16938,
April 7, 1998, in WT Docket No. 98—20.
The Commission sought written public
comment on the proposals in the Notice
of Proposed Rule Making, including
comment on the IRFA. A Final
Regulatory Flexibility Analysis
(“FRFA”) was incorporated in the ULS
R&O, and the Commission received no
petitions for reconsideration on any
issues related to the FRFA. This present
Supplemental Final Regulatory
Flexibility Analysis conforms to the
RFA, see 5 U.S.C. 604, and accompanies
this MO&O, which addresses petitions
for reconsideration submitted regarding
the ULS R&O.

A. Need for and objectives of this
Memorandum Opinion and Order on
Reconsideration
In this rulemaking the Commission

consolidates, revises, and streamlines its

rules governing license application
procedures for radio services licensed
by the Bureau (Bureau). See the
description in section D, infra. The rule
changes effected by this Memorandum

Opinion and Order on Reconsideration

will further implement the policy

changes put in place by the ULS R&O.

B. Summary of significant issues raised
by public comments in response to
the Final Regulatory Flexibility
Analysis (FRFA)

No petitions for reconsideration were
filed with respect to the Final
Regulatory Flexibility Analysis
contained in the ULS R&O. This MO&O
is consistent with and does not

materially change the Final Regulatory

Flexibility Analysis, pursuant to the

Regulatory Flexibility Act, see 5 U.S.C.

604, contained in ULS R&O, with the

exception of the projected reporting,

recordkeeping and other compliance
requirements and the professional skills
needed to prepare any records or
reports.

C. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply
As noted above, a Final Regulatory

Flexibility Analysis was incorporated

into the ULS R&O. In that analysis, we

described in detail the small entities
that might be significantly affected by

the rules adopted in the ULS R&O.

Those entities may be found in a

number of wireless services including:

cellular radiotelephone service,
broadband and narrowband PCS,
paging, air-ground radiotelephone
service, specialized mobile radio
service, private land mobile radio
service, aviation and marine radio
service, offshore radiotelephone service,
general wireless telecommunications
service, fixed microwave service,
commercial radio operators, amateur
radio services, personal radio services,
public safety radio services and
governmental entities, rural
radiotelephone service, marine coast
service, and wireless communications
service. In this present Supplemental

Final Regulatory Flexibility Analysis,

we hereby incorporate by reference the

description and estimate of the number
of small entities from the previous

FRFA in this proceeding.

The rule changes in this MO&O will
affect all small businesses filing new
wireless radio service license
applications or modifying or renewing
an existing license. To the extent that a
rule change here affects a particular
wireless service, our estimates,
contained in Appendix B of the ULS
R&O, remain valid as to the size of those
services.

D. Description of the projected
reporting, recordkeeping, and other
compliance requirements
We will amend sections 22.529,

22.709, 22.803, and 22.929 so as to make

those rules conform with the ULS R&O.

Part 22 Licensees will no longer need to

file certain categories of antenna

information with the Commission. The
licensees will need to keep that
information on file and produce it
within ten days of receiving a request
for such information from other
licensees or applicants. This policy
change was already assessed in the

Final Regulatory Flexibility Analysis. In

addition, section 1.928 (“‘Frequency

Coordination, Canada”) reinstates a rule
that was inadvertently removed.

E. Steps taken to minimize significant
economic impact on small entities,
and significant alternatives
considered:

As noted in the Part E, Appendix B,
ULS R&O, the development of the ULS
will greatly reduce the cost of preparing
wireless applications and pleadings,
while increasing the speed of the
licensing process. We expect that these
changes will benefit all firms and
businesses, including small entities. The
changes made in the MO&O are
consistent with our Final Regulatory
Flexibility Analysis. The Universal
Licensing System will continue to
present tremendous advantages for
small businesses because it permits
access to licensing information at
tremendously reduced costs.

F. Report to Congress

The Commission shall send a copy of
this Memorandum Opinion and Order,
including this Supplemental Final
Regulatory Flexibility Analysis, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996. See 5 U.S.C.
801(a)(1)(A). A copy of the
Memorandum Opinion and Order and
Supplemental Final Regulatory
Flexibility Analysis (or a summaries,
thereof) will be published in the Federal
Register. See 5 U.S.C. 604(b). A copy of
the Memorandum Opinion and Order
and Supplemental Final Regulatory
Flexibility Analysis will also be sent to
the Chief Counsel for Advocacy of the
Small Business Administration.

B. Paperwork Reduction Act (PRA)
Paperwork Reduction Act Analysis:

Dates: Written comments by the
public on the modified information
collections are due November 1, 1999.
Written comments must be submitted by
OMB on the information collections on
or before November 30, 1999.

Address: In addition to filing
comments with the Secretary, a copy of
any comments on the information
collections contained herein should be
submitted to Judy Boley, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW, Washington,
DC 20554, or via the Internet to
jboley@fcc.gov; and to Timothy Fain,
OMB Desk Officer, 10236 NEOB, 725—
17th Street, NW, Washington, DC 20503
or via the Internet to fain__t@al.eop.gov.

Further Information: For additional
information concerning the information
collections contained in this MO&O
contact Judy Boley at (202) 418-0214, or
via the Internet at jboley@fcc.gov.
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Supplementary Information: This
MO&O contains a modified information
collection, which has been submitted to
the Office of Management and Budget
for approval. As part of our continuing
effort to reduce paperwork burdens, we
invite the general public to take this
opportunity to comment on the
information collection contained in this
MO&O, as required by the Paperwork
Reduction Act of 1995, Pub. L. 104-13.
Public comments should be submitted
to OMB and the Commission, and are
due thirty days from date of publication
of this MO&O in the Federal Register.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) The accuracy
of the Commission’s burden estimates;
(c) Ways to enhance the quality, utility,
and clarity of the information collected;
and (d) Ways to minimize the burden of
the collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: 3060—0865.

Title: Wireless Telecommunications
Bureau Universal Licensing System
Recordkeeping and Third Party
Disclosure Requirements.

Form No.: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Individuals or
households; Business or other for-profit;
Not-for-profit institutions; State, Local
or Tribal Government.

Number of Respondents: 62,790.

Estimated Time Per Response: Varies.

Total Annual Burden: 32,297.

Frequency of Response: On Occasion.

Total Annual Estimated Costs: No
Additional Costs.

Needs and Uses: ULS establishes a
streamlined set of rules that minimizes
filing requirements; eliminates
redundant, inconsistent, or unnecessary
submission requirements; and assures
ongoing collection of reliable licensing
and ownership data. The recordkeeping
and third party disclosure requirements
contained in this collection are a result
of the eliminate of a number of filing
requirements. The ULS forms contain a
number of certifications, which
eliminated for a number of previous
filing requirements. However,
applicants must maintain records to
document compliance with the
requirements. In some instance
applicants may also be required to
coordinate activities with third parties
prior to submitting applications.

IV. ORDERING CLAUSES

It Is Further Ordered that, pursuant to
the authority of sections 4(i), 11, 303(g),
303(r), and 332(c)(7) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 161, 303(g),
303(r), 332(c)(7), 47 CFR Parts 1, 13, 22,
80, 87, 90, 95, 97, and 101 of the
Commission’s Rules are AMENDED as
set forth in Rule Changes November 30,
1999 except for 8§ 22.529(c), 22.709(f),
22.803(c), and 22.929(d) which contain
modified information collection
requirements that have not been
approved by the Office of Management
and Budget. The Commission will
publish a document announcing the
effective date of these sections in the
Federal Register.

It Is Further Ordered that the
Commission’s Office of Public Affairs,
Reference Operations Division, SHALL
SEND a copy of this Memorandum
Opinion and Order on Reconsideration,
including the Supplemental Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration, in accordance
with section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.
