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Rules and Regulations

Federal Register

Vol. 64, No. 187
Tuesday, September 28, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 99-075-1]

Mexican Fruit Fly Regulations;
Addition of Regulated Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Mexican
fruit fly regulations by designating an
area in San Bernardino and Riverside
Counties, CA, as a regulated area. This
action is necessary on an emergency
basis to prevent the spread of the
Mexican fruit fly to noninfested areas of
the United States. This action restricts
the interstate movement of regulated
articles from the regulated area in
California.

DATES: This interim rule was effective
September 22, 1999. We invite you to
comment on this docket. We will
consider all comments that we receive
by November 29, 1999.

ADDRESSES: Please send your comment
and three copies to: Docket No. 99-075-
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238. Please state that your
comment refers to Docket No. 99-075—
1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS rules, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Invasive Species and Pest Management
Staff, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-8247.

SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly, Anastrepha
ludens (Loew), is a destructive pest of
citrus and many other types of fruit. The
short life cycle of the Mexican fruit fly
allows rapid development of serious
outbreaks that can cause severe
economic losses in commercial citrus-
producing areas.

The Mexican fruit fly regulations
(contained in 7 CFR 301.64 through
301.64-10 and referred to below as the
regulations) were established to prevent
the spread of the Mexican fruit fly to
noninfested areas of the United States.
The regulations impose restrictions on
the interstate movement of regulated
articles from the regulated areas. Prior to
the effective date of this rule, the only
areas in the United States regulated for
the Mexican fruit fly were portions of
Texas.

Section 301.64-3 provides that the
Deputy Administrator for Plant
Protection and Quarantine (PPQ),
Animal and Plant Health Inspection
Service (APHIS), shall list as a regulated
area each quarantined State, or each
portion of a quarantined State, in which
the Mexican fruit fly has been found by
an inspector, in which the Deputy
Administrator has reason to believe the
Mexican fruit fly is present, or that the
Deputy Administrator considers
necessary to regulate because of its
proximity to the Mexican fruit fly or its
inseparability for quarantine
enforcement purposes from localities in
which the Mexican fruit fly occurs.

Less than an entire quarantined State
is designated as a regulated area only if
the Deputy Administrator determines
that the State has adopted and is
enforcing a quarantine or regulation that
imposes restrictions on the intrastate
movement of the regulated articles that

are substantially the same as those that
are imposed with respect to the
interstate movement of the articles and
the designation of less than the entire
State as a regulated area will otherwise
be adequate to prevent the artificial
interstate spread of the Mexican fruit
fly.

Recent trapping surveys by inspectors
of California State and county agencies
and by inspectors of PPQ reveal that a
portion of San Bernardino County, CA,
is infested with the Mexican fruit fly.
Specifically, on August 20, 26, and 27,
1999, inspectors found three Mexican
fruit flies in a residential area in San
Bernardino County, CA.

Accordingly, to prevent the spread of
the Mexican fruit fly to noninfested
areas of the United States, we are
amending the regulations in § 301.64—
3(c) by designating an area in San
Bernardino and Riverside Counties, CA,
as a regulated area. A portion of
Riverside County, CA, is included in the
regulated area because of its proximity
to the finding sites in San Bernardino
County, CA. The regulated area is
described in the rule portion of this
document.

There does not appear to be any
reason to designate any other portion of
the quarantined State of California as a
regulated area. Officials of State
agencies of California are conducting an
intensive Mexican fruit fly eradication
program in the regulated area in
California. Also, California has adopted
and is enforcing regulations imposing
restrictions on the intrastate movement
of certain articles from the regulated
area that are substantially the same as
those imposed with respect to the
interstate movement of regulated
articles.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Mexican fruit
fly from spreading to noninfested areas
of the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective less than 30
days after publication. We will consider
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comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This rule restricts the interstate
movement of regulated articles from an
area in San Bernardino and Riverside
Counties, CA. Within the regulated area
there are approximately 106 small
entities that may be affected by this rule.
These include 2 distributors, 62 fruit
sellers, 19 growers, 1 landfill, 18
nurseries, 1 packer, 1 processor, and 2
swapmeets. These 106 entities comprise
less than 1 percent of the total number
of similar entities operating in the State
of California. Additionally, these small
entities sell regulated articles primarily
for local intrastate, not interstate
movement, so the effect, if any, of this
regulation on these entities appears to
be minimal.

The effect on those few entities that
do move regulated articles interstate
will be minimized by the availability of
various treatments, that, in most cases,
will allow these small entities to move
regulated articles interstate with very
little additional cost.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this interim rule. The
assessment provides a basis for the
conclusion that the methods employed
to eradicate the Mexican fruit fly will
not present a risk of introducing or
disseminating plant pests and will not
have a significant impact on the quality
of the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690—-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2. In 8301.64-3, paragraph (c) is
amended by adding an entry for

California, in alphabetical order, to read
as follows:

§301.64-3 Regulated areas.

* * * * *

California

San Bernardino and Riverside Counties.
That portion of San Bernardino and Riverside
Counties in the Bloomington area bounded
by a line drawn as follows: Beginning at the
intersection of Sierra Avenue and Foothill
Boulevard; then east along Foothill
Boulevard to Meridian Avenue; then south
along Meridian Avenue to Mill Street; then
east along Mill Street to Rancho Avenue;
then south along Rancho Avenue to Laurel
Street; then east along Laurel Street to Eighth
Street; then south along Eighth Street to La
Cadena Drive; then south along La Cadena
Drive to Interstate Highway 10; then east
along Interstate Highway 10 to Mount Vernon
Avenue; then south along Mount Vernon
Avenue to Interstate Highway 215; then
southwest along Interstate Highway 215 to
State Highway 91; then southwest along State
Highway 91 to Mission Inn Avenue; then
northwest along Mission Inn Avenue to
Buena Vista Avenue; then northwest along
Buena Vista Avenue to Mission Boulevard;
then northwest along Mission Boulevard to
Riverview Drive; then southwest along
Riverview Drive to Limonite Avenue; then
southwest along Limonite Avenue to Camino
Real; then north along Camino Real to Red
Mountain Drive; then west along Red
Mountain Drive to Longs Peak Drive; then
southwest along Longs Peak Drive to Tyrolite
Street; then north along Tyrolite Street to
Galena Street; then west along Galena Street
to Agate Street; then north along Agate Street
to Mission Boulevard; then west along
Mission Boulevard to Pedley Road; then
north along Pedley Road to Granite Hill
Drive; then north along an imaginary line to
the intersection of Cherry Avenue and Live
Oak Avenue; then north along Live Oak
Avenue to Boyle Avenue; then north along an
imaginary line to the intersection of
Washington Drive and Live Oak Avenue;
then north along Live Oak Avenue to Valley
Boulevard; then east along Valley Boulevard
to Fontana Avenue; then northeast along
Fontana Avenue to Citrus Avenue; then north
along Citrus Avenue to Arrow Boulevard;
then east along Arrow Boulevard to Sierra
Avenue; then north along Sierra Avenue to
the point of beginning.

* * * * *

Done in Washington, DC, this 22nd day of
September 1999.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 99-25178 Filed 9-27-99; 8:45 am]
BILLING CODE 3410-34-U
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 99-076-1]

Oriental Fruit Fly; Designation of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Oriental
fruit fly regulations by quarantining a
portion of Los Angeles County, CA, and
restricting the interstate movement of
regulated articles from the quarantined
area. This action is necessary on an
emergency basis to prevent the spread of
the Oriental fruit fly into noninfested
areas of the United States.

DATES: This interim rule was effective
September 22, 1999. We invite you to
comment on this docket. We will
consider all comments that we receive
by November 29, 1999.

ADDRESSES: Please send your comment
and three copies to: Docket No. 99-076—
1, Regulatory Analysis and
Development, PPD, APHIS, Suite 3C03,
4700 River Road, Unit 118, Riverdale,
MD 20737-1238.

Please state that your comment refers
to Docket No. 99-076-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS rules, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Invasive Species and Pest Management
Staff, PPQ, APHIS, 4700 River Road,
Unit 134, Riverdale, MD 20737-1236;
(301) 734-8247.

SUPPLEMENTARY INFORMATION:
Background

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest

of citrus and other types of fruit, nuts,
and vegetables. The short life cycle of
the Oriental fruit fly allows rapid
development of serious outbreaks,
which can cause severe economic
losses. Heavy infestations can cause
complete loss of crops.

The Oriental fruit fly regulations,
contained in 7 CFR 301.93 through
301.93-10 (referred to below as the
regulations), were established to prevent
the spread of the Oriental fruit fly to
noninfested areas of the United States.
Section 301.93-3(a) provides that the
Administrator will list as a quarantined
area each State, or each portion of a
State, in which, the Oriental fruit fly has
been found by an inspector, in which
the Administrator has reason to believe
that the Oriental fruit fly is present, or
that the Administrator considers
necessary to regulate because of its
proximity to the Oriental fruit fly or its
inseparability for quarantine
enforcement purposes from localities in
which the Oriental fruit fly has been
found. The regulations impose
restrictions on the interstate movement
of regulated articles from the
quarantined areas. Quarantined areas
are listed in § 301.93-3(c).

Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that the
State has adopted and is enforcing
restrictions on the intrastate movement
of the regulated articles that are
substantially the same as those imposed
on the interstate movement of regulated
articles and the designation of less than
the entire State as a quarantined area
will prevent the interstate spread of the
Oriental fruit fly.

Recent trapping surveys by inspectors
of California State and county agencies
and by inspectors of the Animal and
Plant Health Inspection Service (APHIS)
reveal that a portion of Los Angeles
County, CA, is infested with the
Oriental fruit fly. The Oriental fruit fly
is not known to exist anywhere else in
the continental United States except
Florida.

State agencies in California have
begun an intensive Oriental fruit fly
eradication program in the quarantined
area in Los Angeles County. Also,
California has taken action to restrict the
intrastate movement of regulated
articles from the quarantined area.

Accordingly, to prevent the spread of
the Oriental fruit fly to other States, we
are amending the regulations in
§301.93-3 by designating as a
quarantined area a portion of Los
Angeles County, CA. The resulting
quarantined area is described in the rule
portion of this document.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Oriental fruit
fly from spreading to noninfested areas
of the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective less than 30
days after publication. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This action amends the Oriental fruit
fly regulations by adding a portion of
Los Angeles County, CA, to the list of
guarantined areas. The regulations
restrict the interstate movement of
regulated articles from the quarantined
area.

Within the quarantined portion of Los
Angeles County, CA, there are
approximately 219 entities that will be
affected by this rule. All would be
considered small entities. These include
1 airport, 5 caterers, 2 certified farmer’s
markets, 2 community gardens, 154 fruit
sellers, 1 grower, 1 landfill, 52
nurseries, and 1 swapmeet. These small
entities comprise less than 1 percent of
the total number of similar small
entities operating in the State of
California. In addition, these small
entities sell regulated articles primarily
for local intrastate, not interstate,
movement so the effect, if any, of this
regulation on these entities appears to
be minimal.

The effect on those few entities that
do move regulated articles interstate
will be minimized by the availability of
various treatments that, in most cases,
will allow these small entities to move
regulated articles interstate with very
little additional cost.

Under these circumstances, the
Administrator of the Animal and Plant
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Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this interim rule. The
assessment provides a basis for the
conclusion that the implementation of
integrated pest management to achieve
eradication of the Oriental fruit fly will
not have a significant impact on human
health and the natural environment.
Based on the finding of no significant
impact, the Administrator of the Animal
and Plant Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22, 2.80, and 371.2(c).

2. In 8301.93-3, paragraph (c) is
amended by adding an entry for Los
Angeles County, CA, in alphabetical
order, to read as follows:

§301.93-3 Quarantined areas.

* * * * *
(C) * X *
California

Los Angeles County. That portion of
Los Angeles County in the Sun Valley
area bounded by a line drawn as
follows: Beginning at the intersection of
Van Nuys Boulevard and Interstate
Highway 210; then southeast along
Interstate Highway 210 to La Tuna
Canyon Road; then south along an
imaginary line to the intersection of
Allen Avenue and Mountain Drive; then
southeast along Mountain Drive to
Grandview Avenue; then southwest
along Grandview Avenue to San
Fernando Boulevard; then southeast
along San Fernando Boulevard to State
Highway 134; then west along State
Highway 134 to Forest Lawn Drive; then
southwest along Forest Lawn Drive to
Barham Boulevard; then south along
Barham Boulevard to Interstate Highway
101; then southeast along Interstate
Highway 101 to Mulholland Drive; then
west along Mulholland Drive to
Coldwater Canyon Avenue; then north
along Coldwater Canyon Avenue to
Ventura Boulevard; then northwest
along Ventura Boulevard to Van Nuys
Boulevard; then north and northeast
along Van Nuys Boulevard to the point
of beginning.

* * * * *

Done in Washington, DC, this 22d day of
September 1999.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 99-25214 Filed 9-27-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 931

[Docket No. FV99-931-1 FR]

Fresh Bartlett Pears Grown in Oregon
and Washington; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Northwest Fresh Bartlett Pear Marketing
Committee (Committee) under
Marketing Order No. 931 for the 1999—
2000 and subsequent fiscal periods from
$0.02 to $0.025 per standard box of
fresh Bartlett pears handled. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of fresh
Bartlett pears grown in Oregon and
Washington. Authorization to assess
fresh Bartlett pear handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The 1999-2000 fiscal
period began July 1 and ends June 30.
The assessment rate will remain in
effect indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: September 29, 1999.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, room 369, Portland,
OR 97204; telephone: (503) 326-2724,
Fax: (503) 326—7440 or George J.
Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698. Small
businesses may request information on
complying with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.
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SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 141 and Order No. 931 (7 CFR part
931), regulating the handling of fresh
Bartlett pears grown in Oregon and
Washington, hereinafter referred to as
the “order.” The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, fresh Bartlett pear handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable fresh Bartlett
pears beginning July 1, 1999, and
continue until modified, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1999-2000 and subsequent fiscal
periods from $0.02 to $0.025 per
standard box of fresh Bartlett pears
handled.

The fresh Bartlett pear marketing
order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The Committee consists of
eight grower members and six handler
members, each of whom is familiar with
the Committee’s needs and with the

costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The budget and
assessment rate were discussed at a
public meeting and all directly affected
persons have an opportunity to
participate and provide input.

For the 1998-99 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate of $0.02 per standard
box that would continue in effect from
fiscal period to fiscal period indefinitely
unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on June 3, 1999,
and unanimously recommended 1999—
2000 expenditures of $77,231 and an
assessment rate of $0.025 per standard
box of fresh Bartlett pears handled. In
comparison, last year’s budgeted
expenditures were $97,000. The
assessment rate of $0.025 is $0.005
higher than the rate currently in effect.
The Committee recommended an
increased assessment rate because
assessable 1999-2000 tonnage is
expected to be less than the five-year
average of 2,910,048 standard boxes,
and the current rate will not generate
enough income to adequately
administer the program.

Major expenses recommended by the
Committee for the 1999-2000 fiscal
period include $40,433 for salaries,
$5,323 for office rent, and $4,048 for
health insurance. Budgeted expenses for
these items in 1998-99 were $38,878,
$5,323, and $4,062, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of fresh Bartlett pears. Fresh
Bartlett pear shipments for the year are
estimated at 2,630,450 standard boxes,
which should provide $65,761 in
assessment income. Income derived
from handler assessments, along with
funds from the Committee’s authorized
reserve and miscellaneous income,
should be adequate to cover budgeted
expenses. Funds in the reserve
(currently $23,604) will be kept within
the maximum permitted by the order of
approximately one fiscal year’s
operational expenses (8 931.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1999-2000 budget and
those for subsequent fiscal periods
would be reviewed and, as appropriate,
approved by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
the AMS has prepared this final
regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,800
producers of fresh Bartlett pears in the
production area and approximately 65
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000 and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Currently, about 98.5 percent of the
fresh Bartlett pear handlers ship less
that $5,000,000 worth of fresh Bartlett
pears and 1.5 percent ship more than
$5,000,000 worth on an annual basis. In
addition, based on acreage, production,
and producer prices reported by the
National Agricultural Statistics Service,
and the total number of fresh Bartlett
pear producers, the average annual
producer revenue is approximately
$12,250. In view of the foregoing, it can
be concluded that the majority of fresh
Bartlett pear producers and handlers
may be classified as small entities.
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This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1999—
2000 and subsequent fiscal periods from
$0.02 to $0.025 per standard box of
fresh Bartlett pears handled. The
Committee met on June 3, 1999, and
unanimously recommended 1999-2000
expenditures of $77,231 and an
assessment rate of $0.025 per standard
box of fresh Bartlett pears handled. In
comparison, last year’s budgeted
expenditures were $97,000. The
assessment rate of $0.025 is $0.005 more
than the rate currently in effect. The
Committee recommended an increased
assessment rate because assessable
1999-2000 tonnage is expected to be
smaller than the five-year average of
2,910,048 standard boxes, and the
current rate will not generate enough
income to adequately administer the
program.

Major expenses recommended by the
Committee for the 1999-2000 fiscal
period include $40,433 for salaries,
$5,323 for office rent, and $4,048 for
health insurance. Budgeted expenses for
these items in 199899 were $38,878,
$5,323, and $4,062, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of fresh Bartlett pears. Fresh
Bartlett pear shipments for the year are
estimated at 2,630,450 standard boxes,
which should provide $65,761 in
assessment income. Income derived
from handler assessments, along with
funds from the Committee’s authorized
reserve and miscellaneous income,
should be adequate to cover budgeted
expenses. The reserve is within the
maximum permitted by the order of
approximately one fiscal period’s
operational expenses (§ 931.42).

The Committee considered alternative
levels of assessment but determined
that, with the reduced estimate of
assessable tonnage, increasing the
assessment rate to $0.025 per standard
box would be appropriate. The
Committee decided that an assessment
rate of more than $0.025 per standard
box would generate income in excess of
that needed to adequately administer
the program.

A review of historical information and
preliminary information pertaining to
the upcoming crop indicates that the
producer price for the 1999-2000
marketing season could range between
$8.56 and $12.72 per standard box of
fresh Bartlett pears handled. Therefore,
the estimated assessment revenue for
the 1999-2000 fiscal period as a
percentage of total producer revenue
should range between 0.29 and 0.20
percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing order.
In addition, the Committee’s meeting
was widely publicized throughout the
fresh Bartlett pear industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June 3,
1999, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large fresh Bartlett
pear handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on August 6, 1999 (64 FR
42858). The proposal was made
available through the Internet by the
Office of the Federal Register. A copy of
the proposed rule was also mailed to the
Committee’s administrative office for
distribution to producers and handlers.
A 30-day comment period ending
September 7, 1999, was provided for
interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and speciality crop
marketing agreements and orders may
be viewed at the following web site:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1) The
1999-2000 fiscal period began on July 1,

1999, and the order requires that the
rate of assessment for each fiscal period
apply to all assessable fresh Bartlett
pears handled during such fiscal period;
(2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years. Also, a 30-day comment period
was provided for in the proposed rule.

List of Subjects in 7 CFR Part 931
Marketing agreements, Pears,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 931 is amended as
follows:

PART 931—FRESH BARTLETT PEARS
GROWN IN OREGON AND
WASHINGTON

1. The authority citation for 7 CFR
part 931 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 931.231 is revised to read
as follows:

§931.231 Assessment rate.

On and after July 1, 1999, an
assessment rate of $0.025 per western
standard pear box is established for the
Northwest Fresh Bartlett Pear Marketing
Committee.

Dated: September 21, 1999.

Larry B. Lace,

Acting Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 99-25092 Filed 9-27-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 955
[Docket No. FV98-955-1 FIR]

Vidalia Onions Grown in Georgia;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which decreases the assessment rate
established for the Vidalia Onion
Committee (Committee) for the 1998—99
and subsequent fiscal periods from
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$0.10 per 50-pound bag or equivalent to
$0.07 per 50-pound bag or equivalent of
Vidalia onions handled. The Committee
is responsible for local administration of
the marketing order which regulates the
handling of Vidalia onions grown in
Georgia. Authorization to assess Vidalia
onion handlers enables the Committee
to incur expenses that are reasonable
and necessary to administer the
program. The current fiscal period
began September 16 and ends December
31. The assessment rate will remain in
effect indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: October 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, P.O. Box 2276,
Winter Haven, FL 33883-2276;
telephone: (941) 299-4770, Fax: (941)
299-5169; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698. Small
businesses may request information on
complying with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698 or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 955, both as amended (7
CFR part 955), regulating the handling
of Vidalia onions grown in Georgia,
hereinafter referred to as the *“‘order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Vidalia onion handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Vidalia
onions beginning September 16, 1998,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues to decease the
assessment rate established for the
Committee for the 199899 and
subsequent fiscal periods from $0.10 per
50-pound bag or equivalent to $0.07 per
50-pound bag or equivalent of Vidalia
onions.

The Vidalia onion marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of Vidalia
onions. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 1996-97 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate of $0.10 per 50-pound
bag or equivalent that would continue
in effect from fiscal period to fiscal
period unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

An interim final rule decreasing the
assessment rate to $0.07 per 50-pound
bag or equivalent was published in the
Federal Register on September 25, 1998
(63 FR 51269). Since then, another
interim final rule was published in the
Federal Register on September 3, 1999
(64 FR 48243), which changed the fiscal
period under the Vidalia marketing
order to January 1-December 31 from

September 16—September 15. The
September 3, 1999, rule also extended
the fiscal period which began
September 15, 1998, through December
31, 1999. The rulemaking action
changing the fiscal period does not
affect the assessment rate decrease,
which continues to apply unless
modified, suspended, or terminated.

The Committee met on July 28, 1998,
and unanimously recommended 1998—
99 expenditures of $373,577 and an
assessment rate of $0.07 per 50-pound
bag or equivalent of Vidalia onions. In
comparison, last year’s budgeted
expenditures were $429,800. The
assessment rate of $0.07 is $0.03 lower
than the rate previously in effect. For
the past two seasons, the Committee
elected to refund excess funds to the
handlers to reduce their costs. The
Committee unanimously elected to
reduce the assessment rate rather than
continue the practice of refunding
excess funds.

The major expenditures
recommended by the Committee for the
1998-99 fiscal period include $131,600
for marketing and promotion, $75,000
for research, $135,127 for program
administration, and $31,850 for
compliance. Budgeted expenses for
these items in 1997-98 were $158,000,
$108,300, $137,500, and $26,000,
respectively. Any changes
recommended by the Board in the
budgeted expenses for 1998—-99 due to
adding 3%2 months to the fiscal period
will be reviewed, and if appropriate,
approved by the Department.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Vidalia onions. Vidalia
onion shipments for 1998-99 are
estimated at 3,300,000 50-pound bags or
equivalents for the year, 15,000 50-
pound bags or equivalents of green
Vidalias, 1,385,000 50-pound bags or
equivalents of storage Vidalias, and
100,000 50-pound bags or equivalents of
storage onions from the previous season,
which should provide $336,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.
Funds in the reserve (currently
$174,073) will be kept within the
maximum permitted by the order
(approximately three fiscal periods’
budgeted expenses; § 955.44).

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
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Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are currently approximately
136 producers of Vidalia onions in the
production area and approximately 101
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

During the 199697 fiscal year, as a
percentage, approximately 14 percent of
the handlers shipped approximately
2,771,000 50-pound bags or equivalents
of Vidalia onions and approximately 86
percent of the handlers shipped
approximately 1,262,940 50-pound bags
or equivalents. Using an average f.0.b.
price of $12.80 per 50-pound bag or
equivalent, the majority of handlers
could be considered small businesses
under SBA’s definition. The majority of
Vidalia onion producers may be
classified as small entities.

An interim final rule decreasing the
assessment rate was published in the
Federal Register on September 25, 1998
(63 FR 51269). Since then, another
interim final rule was published in the
Federal Register on September 3, 1999
(64 FR 48243), which changed the fiscal
period under the Vidalia marketing
order to January 1-December 31 from
September 16—-September 15. The
September 3, 1999, rule also extended
the fiscal period which began
September 15, 1998, through December
31, 1999. The rulemaking action
changing the fiscal period does not
affect the assessment rate decrease,
which continues to apply unless
modified, suspended, or terminated.

This rule continues to decrease the
assessment rate established for the
Committee and collected from handlers
for the 1998-99 and subsequent fiscal
periods from $0.10 per 50-pound bag or
equivalent to $0.07 per 50-pound bag or
equivalent of Vidalia onions. The
Committee unanimously recommended
1998-99 expenditures of $373,577 and
an assessment rate of $0.07 per 50-
pound bag or equivalent. The
assessment rate of $0.07 is $0.03 lower
than the 1997-98 rate. The quantity of
assessable Vidalia onions for the 1998—
99 season is estimated at 4,800,000 50-
pound bags or equivalents. Thus, the
$0.07 rate should provide $336,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
1998-99 year include $131,600 for
marketing and promotion, $75,000 for
research, $135,127 for program
administration, and $31,850 for
compliance. Budgeted expenses for
these items in 1997-98 were $158,000,
$108,300, $137,500, and $26,000,
respectively. Any changes
recommended by the Board in its
budgeted expenses for 1998—99 due to
adding 3%2 months to the fiscal period
will be reviewed, and if appropriate,
approved by the Department.

For the past two seasons, the
Committee had refunded excess funds
to the handlers to reduce their costs.
The Committee unanimously elected to
reduce the assessment rate rather than
continue the practice of refunding
excess funds.

The Committee reviewed and
unanimously recommended 1998-99
expenditures of $373,577 which
included decreases in marketing and
promotion and research. Prior to
arriving at this budget, the Committee
considered information from various

sources, such as the Committee’s Budget
Subcommittee. Alternative expenditure
levels were discussed by these groups,
based upon the relative value of various
research projects to the Vidalia onion
industry. The assessment rate of $0.07
per 50-pound bag or equivalent of
assessable Vidalia onions was then
determined by dividing the total
recommended budget by the quantity of
assessable Vidalia onions, estimated at
4,800,000 50-pound bags or equivalents
for the 1998-99 season. This is
approximately $37,577 below the
anticipated expenses, which the
Committee determined to be acceptable.
The difference between assessment
income and budgeted expenses will be
covered by income from interest and the
Committee’s authorized reserve.

A review of historical information and
preliminary information pertaining to
the 1998-99 fiscal period indicates that
the f.0.b. price for the 1998-99 season
could range between $12.80 and $15.25
per 50-pound bag or equivalent of
Vidalia onions. Therefore, the estimated
assessment revenue for the 1998-99
fiscal period as a percentage of total
grower revenue could range between .46
and .55 percent.

This action continues to decrease the
assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, decreasing the
assessment rate reduces the burden on
handlers, and may reduce the burden on
producers. In addition, the Committee’s
meeting was widely publicized
throughout the Vidalia onion industry
and all interested persons were invited
to attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the July
28, 1998, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Vidalia onion
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

As mentioned earlier, the interim
final rule concerning this action was
published in the Federal Register on
September 25, 1998 (63 FR 51269).
Copies of that rule were also mailed or
sent via facsimile to all Vidalia onion
handlers. Finally, the interim final rule
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was made available through the Internet
by the Office of the Federal Register. A
60-day comment period was provided
for interested persons to respond to the
interim final rule. The comment period
ended on November 24, 1998, and no
comments were received.

A small business guide on complying
with fruit, vegetable, and speciality crop
marketing agreements and orders may
be viewed at the following web site:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 955

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 955 is amended as
follows:

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

Accordingly, the interim final rule
amending 7 CFR part 955 which was
published at 63 FR 51269 on September
25, 1998, is adopted as a final rule
without change.

Dated: September 21, 1999.

Larry B. Lace,

Acting Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 99-25091 Filed 9-27-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-346—AD; Amendment
39-11337; AD 99-20-07]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070 and Mark 0100
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),

applicable to all Fokker Model F.28
Mark 0070 and Mark 0100 series
airplanes, that currently requires
revising the Airplane Flight Manual to
provide the flightcrew with instructions
not to arm the liftdumper system prior
to commanding the landing gear to
extend. This amendment requires
modification of the grounds of the
shielding of the wheelspeed sensor
wiring of the main landing gear (MLG)
and installation of new electrical
grounds for the wheelspeed sensor
channel of the anti-skid control box of
the MLG. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent electromagnetic
interference generated by electrical
wiring that runs parallel to the
wheelspeed sensor wiring, which could
result in inadvertent deployment of the
liftdumpers during approach for landing
or reduced brake pressure during low
speed taxiing, and consequent reduced
controllability and performance of the
airplane.

DATES: Effective November 2, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
2,1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., P.O. Box
231, 2150 AE Nieuw-Vennep, The
Netherlands. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW, Renton, Washington
98055—-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-11-02,
amendment 39-10529 (63 FR 27197,
May 18, 1998), which is applicable to all
Fokker Model F.28 Mark 0070 and Mark
0100 series airplanes, was published in
the Federal Register on April 16, 1999
(64 FR 18840). The action proposed to
require revising the Airplane Flight
Manual (AFM) to provide the flightcrew
with instructions not to arm the
liftdumper system prior to commanding
the landing gear to extend. The action

also proposed to require modification of
the grounds of the shielding of the
wheelspeed sensor wiring of the main
landing gear (MLG) and installation of
new electrical grounds for the
wheelspeed sensor channel of the anti-
skid control box of the MLG.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Support for the Proposal

One commenter supports the
proposed AD and another commenter
generally supports the proposal.

Request To Extend the Compliance
Time for the Modification

One commenter requests that the
compliance time for accomplishment of
the modification action specified by
Fokker Service Bulletin SBF100-32—
067, Revision 1, dated July 6, 1998 [as
cited in paragraph (b) of the proposed
AD], be extended from 6 to 12 months.
The commenter contends that an
extension of the compliance time is
necessary to coincide with the 12-month
compliance time specified in paragraph
(c) of the proposed AD for
accomplishment of the installation of
new electrical grounds for the
wheelspeed sensor channel of the anti-
skid control box of the MLG. The
commenter contends that failure to
extend the compliance time to 12
months would force operators to take
airplanes out of service specifically to
accomplish the modification, and result
in unnecessary operational costs.

The FAA does not concur with the
commenter’s request. The manufacturer
has informed the FAA that its
discussions with operators indicated
that the modification could be
accomplished prior to the compliance
time recommended in Fokker Service
Bulletin SBF100-32-067, which is
March 1, 1999. Also, the related Dutch
airworthiness directive specifies a
parallel compliance time of 6 months.
Therefore, the FAA finds a 6-month
compliance time for accomplishing the
modification to be warranted, in that it
represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety. However, under
the provisions of paragraph (d) of the
final rule, the FAA may consider
requests for adjustments to the
compliance time if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety.
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Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 131 Model
F.28 Mark 0070 and Mark 0100 series
airplanes of U.S. registry that will be
affected by this AD.

For all airplanes, the actions that are
currently required by AD 98-11-02 take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the
previously required actions on U.S.
operators is estimated to be $7,860, or
$60 per airplane.

There are approximately 127
airplanes of U.S. Registry that will
require the modification and
installation, and the new actions that
are required by this new AD will take
approximately 33 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost between $755
and $1,236 per airplane. Based on these
figures, the cost impact of the new
requirements of this AD on U.S.
operators is estimated to be between
$347,345 and $408,432, or between
$2,735 and $3,216 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10529 (63 FR
27197, May 18, 1998), and by adding a
new airworthiness directive (AD),
amendment 39-11337, to read as
follows:

99-20-07 Fokker Services B.V.:
Amendment 39-11337. Docket 98—NM—-
346-AD. Supersedes AD 98-11-02,
Amendment 39-10529.

Applicability: All Model F.28 Mark 0070
and Mark 0100 series airplanes, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electromagnetic interference
generated by electrical wiring that runs
parallel to the wheelspeed sensor wiring,
which could result in inadvertent
deployment of the liftdumpers during
approach for landing or reduced brake
pressure during low speed taxiing, and
consequent reduced controllability and
performance of the airplane, accomplish the
following:

Restatement of Requirements of AD 98-11-
02, Amendment 39-10529

(a) Within 5 days after June 2, 1998 (the
effective date of AD 98-11-02), revise the
Limitations and Normal Procedures sections
of the FAA-approved Airplane Flight Manual
(AFM) in accordance with paragraphs (a)(1)
and (a)(2) of this AD. This may be
accomplished by inserting a copy of this AD
in the AFM.

(1) Add the following information to
section 5—NORMAL PROCEDURES, sub-
Section APPROACH AND LANDING, after
the subject APPROACH:

“BEFORE LANDING

WARNING: DO NOT ARM THE
LIFTDUMPER SYSTEM BEFORE
LANDING GEAR DOWN SELECTION.

Selecting Landing Gear DOWN after
arming the liftdumper system may result in
inadvertent deployment of the liftdumpers,
because the liftdumper arming test may be
partially ineffective.”

(2) Add the following information to the
LIMITATIONS section:

LIFTDUMPER SYSTEM

DO NOT ARM THE LIFTDUMPER SYSTEM
BEFORE LANDING GEAR DOWN
SELECTION.”

New Requirements of this AD

Corrective Actions

(b) For Model F.28 Mark 0100 series
airplanes having serial numbers as listed in
Fokker Service Bulletin SBF100-32—-067,
Revision 1, dated July 6, 1998: Within 6
months after the effective date of this AD,
modify the grounds of the shielding of the
wheelspeed sensor wiring of the main
landing gear (MLG) in accordance with Part
1, 2, 3, or 4 of the Accomplishment
Instructions of the service bulletin, as
applicable.

Note 2: Modifications accomplished prior
to the effective date of this AD in accordance
with Fokker Service Bulletin SBF100-32—
067, dated March 12, 1993, are considered
acceptable for compliance with the
requirements of paragraph (b) of this AD.

(c) For Model F.28 Mark 0100 series
airplanes having serial numbers as listed in
Fokker Service Bulletin SBF100-32-037,
Revision 2, dated December 4, 1998: Within
12 months after the effective date of this AD,
install new electrical grounds for the
wheelspeed sensor channel of the anti-skid
control box of the MLG in accordance with
Part 1, 2, or 3 of the Accomplishment
Instructions of the service bulletin, as
applicable.

Note 3: Installations accomplished prior to
the effective date of this AD in accordance
with Fokker Service Bulletin SBF100-32—
037, dated November 12, 1990, or Revision
1, dated November 16, 1998, are considered
acceptable for compliance with the
requirements of paragraph (c) of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
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Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 5: The subject of this AD is addressed
in Dutch airworthiness directives BLA 1998—
100, dated August 31, 1998, and 1998-100/
2, dated November 30, 1998.

Incorporation by Reference

(f) The actions shall be done in accordance
with the following Fokker service bulletins,
as applicable, which contain the specified
effective pages:

. : Revision level
Service bulletin referenced Page No. shown on page Date shown on page
SBFL00—32—067 ....eeiueiiieiiieeaieeatee ittt ettt ettt ettt nh et na ettt 1-6 1 o, July 6, 1998.
7-54 March 12, 1993.
1-3 Dec. 4, 1998.
4-18 Nov. 16, 1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Services B.V., P.O. Box 231,
2150 AE Nieuw-Vennep, The Netherlands.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW, Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
November 2, 1999.

Issued in Renton, Washington, on
September 21, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-25021 Filed 9-27-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-216-AD; Amendment
39-11338; AD 99-20-08]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all McDonnell Douglas
Model MD-11 series airplanes. This
action prohibits installation of a certain

In-flight Entertainment Network system.

This amendment is prompted by the
results of a special certification review
of the in-flight entertainment system
installed on a Model MD-11 series
airplane that was involved in a recent

accident. The actions specified in this
AD are intended to prevent possible
confusion as the flightcrew performs
their duties in response to a smoke/
fumes emergency, which could impair
their ability to correctly identify the
source of the smoke/fumes and
subsequently affect the continued safe
flight and landing of the airplane.

DATES: Effective October 13, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
November 29, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99—-NM—
216-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Information pertaining to this AD may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Elvin Wheeler, Aerospace Engineer,
ANM-130L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (562) 627-5344; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: On
September 2, 1998, a McDonnell
Douglas Model MD-11 series airplane
was involved in an accident near
Halifax, Nova Scotia. To date, causal
factors of the accident have not been
determined; however, the National
Transportation Safety Board is assisting
Canadian authorities in determining the
cause of the accident. It is known that
smoke in the flight deck had been
reported by the flightcrew, and there
were indications of heat damage to

electrical wires in the recovered
wreckage.

In the early phases of the accident
investigation, interest was focused on
the in-flight entertainment (IFE) system
installed aboard the accident airplane.
The IFE system installed on the accident
airplane is known as the In-Flight
Entertainment Network (IFEN). The
modification of the MD-11 airplane
involving the installation of the IFEN
system was accomplished under the
authority of Switzerland’s Federal
Office for Civil Aviation (FOCA). The
basis for FOCA'’s certifying the IFEN
system in Switzerland was FAA
Supplemental Type Certificate (STC)
No. ST00236LA-D. That STC was
issued by Santa Barbara Aerospace
(SBA) under its authority as an FAA
Designated Alteration Station (DAS).

The FAA conducted a special
certification review of the IFEN system
approved by STC No. ST0O0236LA-D in
order to determine if any unsafe design
or unsafe installation features exist in
connection with the IFEN system. The
review identified two areas of concern,
both relating to IFEN system electrical
power and the airplane crew’s ability to
remove electrical power from it when
necessary. There is no indication that
the areas of concern identified by the
FAA as a result of the special
certification review are related to the
cause of the accident. The Canadian
authorities have not yet determined the
cause of the accident.

The current design of the IFEN system
electrical power switching is not
compatible with the design concept of
the MD-11 airplane with regard to the
response by the flightcrew to a cabin or
flight deck smoke/fumes emergency. In
addition, the current IFEN system
design does not provide the flightcrew
and/or cabin crew with the ability to
remove electrical power by a means
other than pulling the system’s circuit
breakers. The airplane manufacturer’s
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design concept of the airplane results in
power being removed from the main
cabin systems when the “CAB BUS”
switch is engaged during a smoke/fumes
emergency. However, the design of the
IFEN system installation circumvented
flightcrew procedures for responding to
a smoke/fumes emergency by
connecting the IFEN system to an
electrical bus that is not de-energized
when the “CAB BUS” switch is
activated. Although the power to the
IFEN system would eventually be
removed via activation of the SMOKE
ELEC/AIR rotary switch, the flightcrew
would expect that selection of the “CAB
BUS” switch would isolate all non-
essential power to the cabin. Also, the
cabin crew is able to only deactivate
individual in-seat video displays (ISVD)
from the IFEN system management
terminal, deactivation does not remove
electrical power from the ISVD’s and
other IFEN system components. These
conditions, if not corrected, could result
in possible confusion as the flightcrew
performs their duties in response to a
smoke/fumes emergency, which could
subsequently impair their ability to
correctly identify the source of the
smoke/fumes and subsequently affect
the continued safe flight and landing of
the airplane.

At the present time, the IFEN
approved by STC ST0O0236LA-D is not
installed on any airplane of U.S.
registry, and the STC holder has
surrendered the STC to the FAA.
Nevertheless, because the data were
FAA-approved, it is possible that in the
future an operator, in reliance on that
approval, may decide to install the IFEN
on its airplane. Therefore, an AD is
necessary to prevent such installation.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prohibit installation of an In-flight
Entertainment Network system
approved by STC ST00236LA-D.

Cost Impact

None of the Model MD-11 series
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Since a specific modification
commensurate with the requirements of
this AD has not yet been developed, the
FAA is unable at this time to provide
specific information as to the number of
work hours or cost of parts that would
be required to accomplish actions
associated with amendments to STC
ST00236LA-D.

As indicated earlier in this preamble,
the FAA specifically invites the
submission of comments and other data
regarding this economic aspect of this
proposal.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 99-NM-216-AD."” The

postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-20-08 McDonnell Douglas: Amendment
39-11338. Docket 99-NM-216—-AD.

Applicability: All Model MD-11 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
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alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible confusion as the
flightcrew performs their duties in response
to a smoke/fumes emergency, which could
subsequently impair their ability to correctly
identify the source of the smoke/fumes, and
subsequently affect the continued safe flight
and landing of the airplane, accomplish the
following:

Modification

(a) As of the effective date of this AD, no
person shall install on any airplane an In-
Flight Entertainment Network (IFEN) in
accordance with data approved by
Supplemental Type Certificate (STC)
ST00236LA-D, dated November 19, 1996;
Amendment 1, dated December 18, 1996;
Amendment 2, dated January 24, 1997,
Amendment 3, dated February 3, 1997;
Amendment 4, dated March 11, 1997; or
Amendment 5, dated August 7, 1997.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
October 13, 1999.

Issued in Renton, Washington, on
September 21, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-25020 Filed 9-27-99; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF JUSTICE
28 CFR Parts 0, 16, 20, and 50
[AG Order No. 2258-99]

RIN 1105-AA63

Federal Bureau of Investigation,
Criminal Justice Information Services
Division Systems and Procedures

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The United States Department
of Justice (DQJ) is publishing a final rule
amending DOJ regulations relating to
criminal justice information systems of
the Federal Bureau of Investigation
(FBI). The regulations are being
amended to implement the following
programmatic and nomenclature
changes: To permit access to criminal
history record information (CHRI) and
related information, subject to
appropriate controls, by a private entity
under a specific agreement with an
authorized governmental agency to
perform an administration of criminal
justice function (privatization); to
permit access to CHRI and related
information, subject to appropriate
controls, by a noncriminal justice
governmental agency that is performing
criminal justice dispatching functions or
data processing/information services for
a criminal justice agency; to
acknowledge access to CHRI and related
information by the National Instant
Criminal Background Check System
(NICS) under the Brady Handgun
Violence Prevention Act of 1993; to add
express authority for the Director of the
FBI from time to time to determine and
establish revised fee amounts; and to
modernize language to ensure that the
regulations accurately reflect current
FBI practices, names of systems and
programs, and addresses.

DATES: This rule is effective October 28,
1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Harold M. Sklar, Attorney-Advisor,
Federal Bureau of Investigation, CJIS
Division, Module E-3, 1000 Custer
Hollow Road, Clarksburg, West Virginia,
26306, telephone number (304) 625—
2000.

SUPPLEMENTARY INFORMATION: The FBI
manages two systems for the exchange
of criminal justice information: The
National Crime Information Center
(NCIC) and the Fingerprint
Identification Records System (FIRS).
This rule implements changes to
regulations relating to CHRI and related
information maintained in these
systems. The changes finalized in this

rule fall into five categories, discussed
below.

1. Access to CHRI and Related
Information, Subject to Appropriate
Controls, by a Private Contractor
Pursuant to a Specific Agreement With
an Authorized Governmental Agency
To Perform an Administration of
Criminal Justice Function
(Privatization)

Section 534 of title 28 of the United
States Code authorizes the Attorney
General to exchange identification,
criminal identification, crime, and other
records for the official use of authorized
officials of the federal government, the
states, cities, and penal and other
institutions. This statute also provides,
however, that such exchanges are
subject to cancellation if dissemination
is made outside the receiving
departments or related agencies.
Agencies authorized access to CHRI
traditionally have been hesitant to
disclose that information, even in
furtherance of authorized criminal
justice functions, to anyone other than
actual agency employees out of concern
that such disclosure could be viewed as
unauthorized.

In recent years, however,
governmental agencies seeking greater
efficiency and economy have become
increasingly interested in obtaining
support services for the administration
of criminal justice from the private
sector. With the concurrence of the
FBI's Criminal Justice Information
Services Advisory Policy Board, the DOJ
has concluded that disclosures to
private persons and entities providing
support services for criminal justice
agencies may, when subject to
appropriate controls, properly be
viewed as permissible disclosures for
purposes of compliance with 28 U.S.C.
534.

We are therefore revising 28 CFR
20.33(a)(7) to provide express authority
for such arrangements. This authority is
similar to the authority that already
exists in 28 CFR 20.21(b)(3) for state and
local CHRI systems. Provision of CHRI
under this authority will only be
permitted pursuant to a specific
agreement with an authorized
governmental agency for the purpose of
providing services for the
administration of criminal justice. The
agreement will be required to
incorporate a security addendum
approved by the Director of the FBI
(acting for the Attorney General). The
security addendum will specifically
authorize access to CHRI, limit the use
of the information to the specific
purposes for which it is being provided,
ensure the security and confidentiality
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of the information consistent with
applicable laws and regulations, provide
for sanctions, and contain such other
provisions as the Director of the FBI
(acting for the Attorney General) may
require. The security addendum,
buttressed by ongoing audit programs of
both the FBI and the sponsoring
governmental agency, will provide an
appropriate balance among the benefits
of privatization, protection of individual
privacy interests, and preservation of
the security of the FBI’s CHRI systems.

The FBI will develop a security
addendum to be made available to
interested governmental agencies. We
anticipate that the security addendum
will include physical and personnel
security constraints historically required
by NCIC security practices and other
programmatic requirements, together
with personal integrity and electronic
security provisions comparable to those
in NCIC User Agreements between the
FBI and criminal justice agencies, and
in existing Management Control
Agreements between criminal justice
agencies and noncriminal justice
governmental entities. The security
addendum will make clear that access to
CHRI will be limited to those officers
and employees of the private contractor
or its subcontractor who require the
information in order properly to
perform services for the sponsoring
governmental agency, and that the
service provider may not access,
modify, use, or disseminate such
information for inconsistent or
unauthorized purposes.

2. Access to CHRI and Related
Information, Subject to Appropriate
Controls, by a Noncriminal Justice
Governmental Agency Performing
Criminal Justice Dispatching Functions
or Data Processing/Information
Services for a Criminal Justice Agency

Noncriminal justice governmental
agencies are sometimes tasked to
perform dispatching functions or data
processing/information services for
criminal justice agencies as part, albeit
not a principal part, of their
responsibilities. Although such
delegated tasks involve the
administration of criminal justice, the
performance of those tasks does not
convert an otherwise noncriminal
justice agency into a criminal justice
agency. This regulation authorizes the
delegation of such tasks to noncriminal
justice agencies if done pursuant to
executive order, statute, regulation, or
inter-agency agreement. In this context,
the noncriminal justice agency is
servicing the criminal justice agency by
performing an administration of
criminal justice function and is

permitted access to CHRI to accomplish
that limited function. 28 CFR 20.33(a)(6)
and the appendix are revised in order to
confirm the authority of these
noncriminal justice governmental
agencies to receive CHRI and related
information when approved by the FBI,
subject to appropriate controls that may
be imposed by the FBI.

3. Access to CHRI and Related
Information by the National Instant
Criminal Background Check System
(NICS)

The Brady Handgun Violence
Prevention Act of 1993, Public Law
103-159, provides for the establishment
of a National Instant Criminal
Background Check System (NICS). Prior
to transferring a firearm to a non-
licensee, a federal firearm licensee must
check the NICS (via a criminal justice
agency) to see if the prospective
transferee is prohibited under federal or
state law from possessing a firearm.
Because CHRI may contain information
relevant to determining if possession of
a firearm by a person is prohibited, the
NICS will execute an NCIC check as part
of each NICS query. Follow-up access to
the FIRS may also be necessary to
resolve questions of identity. 28 CFR
20.33(a)(5) is revised to confirm
authority for the dissemination of CHRI
and related information to criminal
justice agencies for the conduct of
background checks under the NICS.

4. Authority for the Director of the FBI
Periodically To Revise Fee Amounts

Part 16, subpart C of title 28 of the
Code of Federal Regulations establishes
procedures by which an individual may
obtain a copy of his or her identification
record to review and may request a
change, correction, or update to that
record. Under 28 CFR 16.33, an
individual requesting production of his
or her identification record pays a fee of
$18 for each such request. The authority
for this fee is the Independent Offices
Appropriation Act (31 U.S.C. 9701), as
implemented by guidelines issued by
the DOJ, User Fee Program
(Supplement, Department of Justice
Budget Formulation and Execution
Calls), and Office of Management and
Budget (OMB) Circular Number A-25,
Revised (July 8, 1993). These authorities
generally require that a benefit or
service provided to or for any person by
a federal agency be self-sustaining to the
fullest extent possible, that charges be
fair and equitable, and that fee amounts
be periodically reassessed and adjusted
as warranted.

28 CFR 16.33 is revised by adding
express authority for the Director of the
FBI from time to time to determine and

establish a revised fee amount. The
exercise of this authority by the Director
of the FBI will be subject to all
applicable laws, regulations, or
directions of the Attorney General of the
United States, and the Director of the
FBI will publish in the Federal Register
appropriate notice of revised fee
amounts.

5. Update of Nomenclature and
Addresses

Throughout the parts of title 28
affected by this rule, the language is
modernized to reflect accurately current
FBI practices, the current names of
systems and programs, and the name
and address of the new FBI facility in
West Virginia where the systems are
located. The broader term ““fingerprints”
has been substituted for “fingerprint
cards’” to encompass both ““hard copy”
fingerprint cards as well as the
electronic submission of fingerprint
data. The term ““fingerprints” is further
intended to encompass not only all
depictions of physical fingerprints (for
example, inked images, electronic
images, and electronic encoding) but
also all related biographical or other
information typically appearing on a
fingerprint card. The terms
“‘computerized criminal history” and
“CCH” are changed to “‘Interstate
Identification Index’” and “I1l.”” The FBI
“Identification Division” is changed to
“Criminal Justice Information Services
Division” or “CJIS.” ““NCIC Advisory
Policy Board” is changed to “CJIS
Advisory Policy Board.”” Minor
modifications are made to the
definitions in 28 CFR part 20, subpart A;
definitions are added for the terms
“Control Terminal Agency,” “criminal
history records repository,” “Federal
Service Coordinator,” ““Fingerprint
Identification Records System” (FIRS),
“Interstate Identification Index System”
(11 System), “National Crime
Information Center’”” (NCIC), ‘““National
Fingerprint File” (NFF), and “National
Identification Index’ (NII); the
definition of “Department of Justice
criminal history record information
system” is eliminated; and the
definitions are placed in alphabetical
order.

In addition to the foregoing changes,
the Department of Justice is currently
reviewing additional changes to these
regulations to be promulgated in future
rulemaking. We note that 28 CFR part
20, subpart B, which also contains dated
nomenclature and addresses, will not be
directly changed by this rule. The
Department of Justice may consider
possible changes to 28 CFR part 20,
subpart B at some later time.



Federal Register/Vol. 64,

No. 187/ Tuesday, September 28, 1999/Rules and Regulations

52225

Summary of Comments on the Proposed
Rule

On May 10, 1999, the Department of
Justice published in the Federal
Register (64 FR 24972) a proposed rule
that would amend the DOJ regulations
to implement the changes discussed
above. The period for submitting
comments on the proposed rule expired
onlJune 9, 1999.

The Department received three
comment letters in response to the
publication of the proposed rule. Two of
these letters, one from a criminal justice
consultant (formerly a police officer and
police records manager) and the other
from a national criminal justice
consortium, endorsed the proposed
revisions. One of these letters also
suggested that future revisions to the
regulations may be appropriate under
the provisions of the National Crime
Prevention and Privacy Compact Act of
1998 (““Compact Act’’). Secs. 211-17,
Pub. L. 105-251, 112 Stat. 1874-84. To
the extent that the Compact Act, which
addresses the sharing of criminal history
record information for noncriminal
justice purposes, is determined to be
relevant to these regulations, the
Department may consider appropriate
changes at a later time.

The third letter, from a State Attorney
General’s office, asked whether direct
terminal access to state and local
criminal history record information
systems is permitted by noncriminal
justice agencies (public or private)
under subpart B of part 20 of the
regulation, given the proposed change to
subpart C, §20.33(a)(7). Subparts B and
C address different criminal history
record information systems—subpart B
governs certain state and local systems,
whereas subpart C governs FBI and
interstate systems. As a result, changes
to subpart C do not affect subpart B and
the systems governed by that subpart.
To the extent that the question is
seeking advice on the proper
interpretation of subpart B, the FBI is
addressing the issue outside of the
current rulemaking. The Department of
Justice may consider possible changes to
subpart B at some later time.

The third letter also asked whether
the proposed regulation would permit a
state governmental agency to outsource
centralized recordkeeping functions for
criminal history records and services.
The proposed regulation permits the
dissemination of criminal history record
information to private contractors,
pursuant to a specific agreement, with
appropriate controls, for the purpose of
providing services for the
administration of criminal justice. The
administration of criminal justice

includes criminal identification
activities and the collection, storage,
and dissemination of criminal history
record information. (See the definition
of “administration of criminal justice”
in §20.3(b).) Therefore, pursuant to the
proposed regulation, a state criminal
history record repository may contract
with a private entity to maintain
criminal history records and provide
related services to authorized users for
the state criminal history record
repository under a specific agreement
that incorporates the controls required
by this final rule (8§ 20.33(a)(7)).

Applicable Administrative Procedures
and Executive Orders; Regulatory
Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
rule and, by approving it, certifies that
this regulation will not have a
significant economic impact on a
substantial number of small entities.
Most of the matters addressed by this
final rule relate to nomenclature
changes and to intra- and
intergovernmental authorities not
involving the private sector, or to
governmental interaction with
individuals in non-business contexts.
The one change that relates to the
private sector provides expanded
authority for the dissemination of
criminal justice information to private
entities with which authorized
governmental agencies have contracted
for criminal justice support services. Far
from having any adverse effect on small
entities, this change will, if anything,
result in expanded opportunities for the
private sector to conduct business with
criminal justice agencies.

Executive Order 12866

This final rule has been drafted and
reviewed in accordance with Executive
Order 12866, section (1)(b), Principles of
Regulation. The Department of Justice
has determined that this final rule is not
a significant regulatory action under
Executive Order 12866, section 3(f), and
accordingly this final rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 12612

This final rule will not have
substantial, direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by the Small Business
Regulatory Enforcement Fairness Act of
1996. 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

This final rule does not contain
collection of information requirements.
Therefore, clearance by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., is not required.

Executive Order 12988: Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects
28 CFR Part 0

Authority delegations (Government
agencies), Government employees,
Organization and functions
(Governmental agencies),
Whistleblowing.

28 CFR Part 16

Administrative practice and
procedure, Courts, Freedom of
Information, Privacy, Sunshine Act.

28 CFR Part 20

Classified information, Crime,
Intergovernmental relations,
Investigations, Law enforcement,
Privacy.

28 CFR Part 50

Administrative practice and
procedure.
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Accordingly, Title 28 of the Code of
Federal Regulations is amended as
follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

1. The authority citation for part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

2. Amend §0.85 as follows:

a. Remove the two references in
paragraph (b) to “fingerprint cards” and
add in their place the term
“fingerprints”;

b. Revise paragraph (j) to read as
follows:

80.85 General functions.
* * * * *

(i) Exercise the power and authority
vested in the Attorney General to
approve and conduct the exchanges of
identification records enumerated at
§50.12(a) of this chapter.

* * * * *

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

3. The authority citation for part 16 is
revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534; 31 U.S.C. 3717, 9701.

4, Section 16.30 is revised to read as
follows:

§16.30 Purpose and scope.

This subpart contains the regulations
of the Federal Bureau of Investigation
(FBI) concerning procedures to be
followed when the subject of an
identification record requests
production of that record to review it or
to obtain a change, correction, or
updating of that record.

5. Section 16.31 is revised to read as
follows:

8§16.31 Definition of identification record.

An FBI identification record, often
referred to as a “‘rap sheet,” is a listing
of certain information taken from
fingerprint submissions retained by the
FBI in connection with arrests and, in
some instances, includes information
taken from fingerprints submitted in
connection with federal employment,
naturalization, or military service. The
identification record includes the name
of the agency or institution that
submitted the fingerprints to the FBI. If
the fingerprints concern a criminal
offense, the identification record
includes the date of arrest or the date
the individual was received by the

agency submitting the fingerprints, the
arrest charge, and the disposition of the
arrest if known to the FBI. All arrest
data included in an identification record
are obtained from fingerprint
submissions, disposition reports, and
other reports submitted by agencies
having criminal justice responsibilities.
Therefore, the FBI Criminal Justice
Information Services Division is not the
source of the arrest data reflected on an
identification record.

6. Section 16.32 is amended by
revising the first sentence to read as
follows:

§16.32 Procedure to obtain an
identification record.

The subject of an identification record
may obtain a copy thereof by submitting
a written request via the U.S. mails
directly to the FBI, Criminal Justice
Information Services (CJIS) Division,
ATTN: SCU, Mod. D-2, 1000 Custer
Hollow Road, Clarksburg, WV
26306. * * *

7. Section 16.33 is amended by
adding two sentences at the end of this
section to read as follows:

§16.33 Fee for production of identification
record.

* * * Subject to applicable laws,
regulations, and directions of the
Attorney General of the United States,
the Director of the FBI may from time
to time determine and establish a
revised fee amount to be assessed under
this authority. Notice relating to revised
fee amounts shall be published in the
Federal Register.

§16.34 [Amended]

8. Section 16.34 is amended as
follows:

a. Remove the reference to the former
address, from ‘‘Assistant Director”
through zip code “20537-9700,” and
add in its place the following new
address: “FBI, Criminal Justice
Information Services (CJIS) Division,
ATTN: SCU, Mod. D-2, 1000 Custer
Hollow Road, Clarksburg, WV 26306"";

b. Remove the remaining reference to
“FBI Identification Division” and add in
its place ““FBI CJIS Division.”

PART 20—CRIMINAL JUSTICE
INFORMATION SYSTEMS

9. The authority citation for Part 20
continues to read as follows:

Authority: 28 U.S.C. 534; Pub. L. 92-544,
86 Stat. 1115; 42 U.S.C. 3711, et seq., Pub.
L. 99-169, 99 Stat. 1002, 1008-1011, as
amended by Pub. L. 99-569, 100 Stat. 3190,
3196.

10-11. Section 20.1 is revised to read
as follows:

§20.1 Purpose.

It is the purpose of these regulations
to assure that criminal history record
information wherever it appears is
collected, stored, and disseminated in a
manner to ensure the accuracy,
completeness, currency, integrity, and
security of such information and to
protect individual privacy.

12. Section 20.3 is revised to read as
follows:

§20.3 Definitions.

As used in these regulations:

(a) Act means the Omnibus Crime
Control and Safe Streets Act, 42 U.S.C.
3701, et seq., as amended.

(b) Administration of criminal justice
means performance of any of the
following activities: Detection,
apprehension, detention, pretrial
release, post-trial release, prosecution,
adjudication, correctional supervision,
or rehabilitation of accused persons or
criminal offenders. The administration
of criminal justice shall include
criminal identification activities and the
collection, storage, and dissemination of
criminal history record information.

(c) Control Terminal Agency means a
duly authorized state, foreign, or
international criminal justice agency
with direct access to the National Crime
Information Center telecommunications
network providing statewide (or
equivalent) service to its criminal justice
users with respect to the various
systems managed by the FBI CJIS
Division.

(d) Criminal history record
information means information
collected by criminal justice agencies on
individuals consisting of identifiable
descriptions and notations of arrests,
detentions, indictments, informations,
or other formal criminal charges, and
any disposition arising therefrom,
including acquittal, sentencing,
correctional supervision, and release.
The term does not include identification
information such as fingerprint records
if such information does not indicate
the individual’s involvement with the
criminal justice system.

(e) Criminal history record
information system means a system
including the equipment, facilities,
procedures, agreements, and
organizations thereof, for the collection,
processing, preservation, or
dissemination of criminal history record
information.

(f) Criminal history record repository
means the state agency designated by
the governor or other appropriate
executive official or the legislature to
perform centralized recordkeeping
functions for criminal history records
and services in the state.
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(9) Criminal justice agency means:

(1) Courts; and

(2) A governmental agency or any
subunit thereof that performs the
administration of criminal justice
pursuant to a statute or executive order,
and that allocates a substantial part of
its annual budget to the administration
of criminal justice. State and federal
Inspector General Offices are included.

(h) Direct access means having the
authority to access systems managed by
the FBI CJIS Division, whether by
manual or automated methods, not
requiring the assistance of or
intervention by any other party or
agency.

(i) Disposition means information
disclosing that criminal proceedings
have been concluded and the nature of
the termination, including information
disclosing that the police have elected
not to refer a matter to a prosecutor or
that a prosecutor has elected not to
commence criminal proceedings; or
disclosing that proceedings have been
indefinitely postponed and the reason
for such postponement. Dispositions
shall include, but shall not be limited
to, acquittal, acquittal by reason of
insanity, acquittal by reason of mental
incompetence, case continued without
finding, charge dismissed, charge
dismissed due to insanity, charge
dismissed due to mental incompetency,
charge still pending due to insanity,
charge still pending due to mental
incompetence, guilty plea, nolle
prosequi, no paper, nolo contendere
plea, convicted, youthful offender
determination, deceased, deferred
disposition, dismissed-civil action,
found insane, found mentally
incompetent, pardoned, probation
before conviction, sentence commuted,
adjudication withheld, mistrial-
defendant discharged, executive
clemency, placed on probation, paroled,
or released from correctional
supervision.

(j) Executive order means an order of
the President of the United States or the
Chief Executive of a state that has the
force of law and that is published in a
manner permitting regular public
access.

(k) Federal Service Coordinator means
a non-Control Terminal Agency that has
a direct telecommunications line to the
National Crime Information Center
network.

(I) Fingerprint Identification Records
System or “FIRS’” means the following
FBI records: Criminal fingerprints and/
or related criminal justice information
submitted by authorized agencies
having criminal justice responsibilities;
civil fingerprints submitted by federal
agencies and civil fingerprints

submitted by persons desiring to have
their fingerprints placed on record for
personal identification purposes;
identification records, sometimes
referred to as “rap sheets,” which are
compilations of criminal history record
information pertaining to individuals
who have criminal fingerprints
maintained in the FIRS; and a name
index pertaining to all individuals
whose fingerprints are maintained in
the FIRS. See the FIRS Privacy Act
System Notice periodically published in
the Federal Register for further details.

(m) Interstate Identification Index
System or “lll System” means the
cooperative federal-state system for the
exchange of criminal history records,
and includes the National Identification
Index, the National Fingerprint File,
and, to the extent of their participation
in such system, the criminal history
record repositories of the states and the
FBI.

(n) National Crime Information Center
or “NCIC” means the computerized
information system, which includes
telecommunications lines and any
message switching facilities that are
authorized by law, regulation, or policy
approved by the Attorney General of the
United States to link local, state, tribal,
federal, foreign, and international
criminal justice agencies for the purpose
of exchanging NCIC related information.
The NCIC includes, but is not limited to,
information in the Il System. See the
NCIC Privacy Act System Notice
periodically published in the Federal
Register for further details.

(o) National Fingerprint File or “NFF”
means a database of fingerprints, or
other uniquely personal identifying
information, relating to an arrested or
charged individual maintained by the
FBI to provide positive identification of
record subjects indexed in the Il
System.

(p) National Identification Index or
“NII”” means an index maintained by the
FBI consisting of names, identifying
numbers, and other descriptive
information relating to record subjects
about whom there are criminal history
records in the Il System.

(q) Nonconviction data means arrest
information without disposition if an
interval of one year has elapsed from the
date of arrest and no active prosecution
of the charge is pending; information
disclosing that the police have elected
not to refer a matter to a prosecutor, that
a prosecutor has elected not to
commence criminal proceedings, or that
proceedings have been indefinitely
postponed; and information that there
has been an acquittal or a dismissal.

(r) State means any state of the United
States, the District of Columbia, the

Commonwealth of Puerto Rico, and any
territory or possession of the United
States.

(s) Statute means an Act of Congress
or of a state legislature or a provision of
the Constitution of the United States or
of a state.

13. Subpart C is revised to read as
follows:

Subpart C—Federal Systems and Exchange

of Criminal History Record Information

Sec.

20.30 Applicability.

20.31 Responsibilities.

20.32 Includable offenses.

20.33 Dissemination of criminal history
record information.

20.34 Individual’s right to access criminal
history record information.

20.35 Criminal Justice Information Services
Advisory Policy Board.

20.36 Participation in the Interstate
Identification Index System.

20.37 Responsibility for accuracy,
completeness, currency, and integrity.

20.38 Sanction for noncompliance.

Subpart C—Federal Systems and
Exchange of Criminal History Record
Information

§20.30 Applicability.

The provisions of this subpart of the
regulations apply to the Il System and
the FIRS, and to duly authorized local,
state, tribal, federal, foreign, and
international criminal justice agencies
to the extent that they utilize the
services of the Ill System or the FIRS.
This subpart is applicable to both
manual and automated criminal history
records.

§20.31 Responsibilities.

(a) The Federal Bureau of
Investigation (FBI) shall manage the
NCIC.

(b) The FBI shall manage the FIRS to
support identification and criminal
history record information functions for
local, state, tribal, and federal criminal
justice agencies, and for noncriminal
justice agencies and other entities where
authorized by federal statute, state
statute pursuant to Public Law 92-544,
86 Stat. 1115, Presidential executive
order, or regulation or order of the
Attorney General of the United States.

(c) The FBI CJIS Division may manage
or utilize additional telecommunication
facilities for the exchange of
fingerprints, criminal history record
related information, and other criminal
justice information.

(d) The FBI CJIS Division shall
maintain the master fingerprint files on
all offenders included in the Il System
and the FIRS for the purposes of
determining first offender status; to
identify those offenders who are
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unknown in states where they become
criminally active but are known in other
states through prior criminal history
records; and to provide identification
assistance in disasters and for other
humanitarian purposes.

§20.32 Includable offenses.

(a) Criminal history record
information maintained in the IlI
System and the FIRS shall include
serious and/or significant adult and
juvenile offenses.

(b) The FIRS excludes arrests and
court actions concerning nonserious
offenses, e.g., drunkenness, vagrancy,
disturbing the peace, curfew violation,
loitering, false fire alarm, non-specific
charges of suspicion or investigation,
and traffic violations (except data will
be included on arrests for vehicular
manslaughter, driving under the
influence of drugs or liquor, and hit and
run), when unaccompanied by a
§20.32(a) offense. These exclusions may
not be applicable to criminal history
records maintained in state criminal
history record repositories, including
those states participating in the NFF.

(c) The exclusions enumerated above
shall not apply to federal manual
criminal history record information
collected, maintained, and compiled by
the FBI prior to the effective date of this
subpart.

§20.33 Dissemination of criminal history
record information.

(a) Criminal history record
information contained in the Il System
and the FIRS may be made available:

(1) To criminal justice agencies for
criminal justice purposes, which
purposes include the screening of
employees or applicants for
employment hired by criminal justice
agencies;

(2) To federal agencies authorized to
receive it pursuant to federal statute or
Executive order;

(3) For use in connection with
licensing or employment, pursuant to
Public Law 92-544, 86 Stat. 1115, or
other federal legislation, and for other
uses for which dissemination is
authorized by federal law. Refer to
§50.12 of this chapter for dissemination
guidelines relating to requests processed
under this paragraph;

(4) For issuance of press releases and
publicity designed to effect the
apprehension of wanted persons in
connection with serious or significant
offenses;

(5) To criminal justice agencies for the
conduct of background checks under the
National Instant Criminal Background
Check System (NICS);

(6) To noncriminal justice
governmental agencies performing

criminal justice dispatching functions or
data processing/ information services
for criminal justice agencies; and

(7) To private contractors pursuant to
a specific agreement with an agency
identified in paragraphs (a)(1) or (a)(6)
of this section and for the purpose of
providing services for the
administration of criminal justice
pursuant to that agreement. The
agreement must incorporate a security
addendum approved by the Attorney
General of the United States, which
shall specifically authorize access to
criminal history record information,
limit the use of the information to the
purposes for which it is provided,
ensure the security and confidentiality
of the information consistent with these
regulations, provide for sanctions, and
contain such other provisions as the
Attorney General may require. The
power and authority of the Attorney
General hereunder shall be exercised by
the FBI Director (or the Director’s
designee).

(b) The exchange of criminal history
record information authorized by
paragraph (a) of this section is subject to
cancellation if dissemination is made
outside the receiving departments,
related agencies, or service providers
identified in paragraphs (a)(6) and (a)(7)
of this section.

(c) Nothing in these regulations
prevents a criminal justice agency from
disclosing to the public factual
information concerning the status of an
investigation, the apprehension, arrest,
release, or prosecution of an individual,
the adjudication of charges, or the
correctional status of an individual,
which is reasonably contemporaneous
with the event to which the information
relates.

(d) Criminal history records received
from the 111 System or the FIRS shall be
used only for the purpose requested and
a current record should be requested
when needed for a subsequent
authorized use.

§20.34 Individual’s right to access
criminal history record information.

The procedures by which an
individual may obtain a copy of his or
her identification record from the FBI to
review and request any change,
correction, or update are set forth in
88 16.30-16.34 of this chapter. The
procedures by which an individual may
obtain a copy of his or her identification
record from a state or local criminal
justice agency are set forth in § 20.34 of
the appendix to this part.

§20.35 Criminal Justice Information
Services Advisory Policy Board.

(a) There is established a CJIS
Advisory Policy Board, the purpose of
which is to recommend to the FBI
Director general policy with respect to
the philosophy, concept, and
operational principles of various
criminal justice information systems
managed by the FBI's CJIS Division.

(b) The Board includes
representatives from state and local
criminal justice agencies; members of
the judicial, prosecutorial, and
correctional segments of the criminal
justice community; a representative of
federal agencies participating in the CJIS
systems; and representatives of criminal
justice professional associations.

(c) All members of the Board will be
appointed by the FBI Director.

(d) The Board functions solely as an
advisory body in compliance with the
provisions of the Federal Advisory
Committee Act. Title 5, United States
Code, Appendix 2.

§20.36 Participation in the Interstate
Identification Index System.

(a) In order to acquire and retain
direct access to the Il System, each
Control Terminal Agency and Federal
Service Coordinator shall execute a CJIS
User Agreement (or its functional
equivalent) with the Assistant Director
in Charge of the CJIS Division, FBI, to
abide by all present rules, policies, and
procedures of the NCIC, as well as any
rules, policies, and procedures
hereinafter recommended by the CJIS
Advisory Policy Board and adopted by
the FBI Director.

(b) Entry or updating of criminal
history record information in the Ill
System will be accepted only from state
or federal agencies authorized by the
FBI. Terminal devices in other agencies
will be limited to inquiries.

§20.37 Responsibility for accuracy,
completeness, currency, and integrity.

It shall be the responsibility of each
criminal justice agency contributing
data to the Ill System and the FIRS to
assure that information on individuals
is kept complete, accurate, and current
so that all such records shall contain to
the maximum extent feasible
dispositions for all arrest data included
therein. Dispositions should be
submitted by criminal justice agencies
within 120 days after the disposition
has occurred.

§20.38 Sanction for noncompliance.
Access to systems managed or
maintained by the FBI is subject to
cancellation in regard to any agency or
entity that fails to comply with the
provisions of subpart C of this part.
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14. The appendix to part 20 is
amended by revising the commentary
for subparts A and C to read as follows:

Appendix to Part 20—Commentary on
Selected Sections of the Regulations on
Criminal History Record Information
Systems

Subpart A—§20.3(d). The definition of
criminal history record information is
intended to include the basic offender-based
transaction statistics/IIl System (OBTS/III)
data elements. If notations of an arrest,
disposition, or other formal criminal justice
transaction occurs in records other than the
traditional “‘rap sheet,”” such as arrest reports,
any criminal history record information
contained in such reports comes under the
definition of this subsection.

The definition, however, does not extend
to other information contained in criminal
justice agency reports. Intelligence or
investigative information (e.g., suspected
criminal activity, associates, hangouts,
financial information, and ownership of
property and vehicles) is not included in the
definition of criminal history information.

§20.3(g). The definitions of criminal
justice agency and administration of criminal
justice in §20.3(b) of this part must be
considered together. Included as criminal
justice agencies would be traditional police,
courts, and corrections agencies, as well as
subunits of noncriminal justice agencies that
perform the administration of criminal
justice pursuant to a federal or state statute
or executive order and allocate a substantial
portion of their budgets to the administration
of criminal justice. The above subunits of
noncriminal justice agencies would include,
for example, the Office of Investigation of the
Food and Drug Administration, which has as
its principal function the detection and
apprehension of persons violating criminal
provisions of the Federal Food, Drug and
Cosmetic Act. Also included under the
definition of criminal justice agency are
umbrella-type administrative agencies
supplying criminal history information
services, such as New York’s Division of
Criminal Justice Services.

§20.3(i). Disposition is a key concept in
section 524(b) of the Act and in §820.21(a)(1)
and 20.21(b) of this part. It therefore is
defined in some detail. The specific
dispositions listed in this subsection are
examples only and are not to be construed as
excluding other, unspecified transactions
concluding criminal proceedings within a
particular agency.

§20.3(qg). The different kinds of acquittals
and dismissals delineated in §20.3(i) are all
considered examples of nonconviction data.
* * * * *

Subpart C-§ 20.31. This section defines the
criminal history record information system
managed by the Federal Bureau of
Investigation. Each state having a record in
the Il System must have fingerprints on file
in the FBI CJIS Division to support the Il
System record concerning the individual.

Paragraph (b) is not intended to limit the
identification services presently performed
by the FBI for local, state, tribal, and federal
agencies.

§20.32. The grandfather clause contained
in paragraph (c) of this section is designed,
from a practical standpoint, to eliminate the
necessity of deleting from the FBI’s massive
files the non-includable offenses that were
stored prior to February, 1973. In the event
a person is charged in court with a serious
or significant offense arising out of an arrest
involving a non-includable offense, the non-
includable offense will also appear in the
arrest segment of the 11l System record.

§20.33(a)(3). This paragraph incorporates
provisions cited in 28 CFR 50.12 regarding
dissemination of identification records
outside the federal government for
noncriminal justice purposes.

§20.33(a)(6). Noncriminal justice
governmental agencies are sometimes tasked
to perform criminal justice dispatching
functions or data processing/information
services for criminal justice agencies as part,
albeit not a principal part, of their
responsibilities. Although such inter-
governmental delegated tasks involve the
administration of criminal justice,
performance of those tasks does not convert
an otherwise non-criminal justice agency to
a criminal justice agency. This regulation
authorizes this type of delegation if it is
effected pursuant to executive order, statute,
regulation, or interagency agreement. In this
context, the noncriminal justice agency is
servicing the criminal justice agency by
performing an administration of criminal
justice function and is permitted access to
criminal history record information to
accomplish that limited function. An
example of such delegation would be the
Pennsylvania Department of
Administration’s Bureau of Consolidated
Computer Services, which performs data
processing for several state agencies,
including the Pennsylvania State Police.
Privatization of the data processing/
information services or dispatching function
by the noncriminal justice governmental
agency can be accomplished pursuant to
§20.33(a)(7) of this part.

§20.34. The procedures by which an
individual may obtain a copy of his manual
identification record are set forth in 28 CFR
16.30-16.34.

The procedures by which an individual
may obtain a copy of his Ill System record
are as follows: If an individual has a criminal
record supported by fingerprints and that
record has been entered in the Il System, it
is available to that individual for review,
upon presentation of appropriate
identification, and in accordance with
applicable state and federal administrative
and statutory regulations. Appropriate
identification includes being fingerprinted
for the purpose of insuring that he is the
individual that he purports to be. The record
on file will then be verified as his through
comparison of fingerprints.

Procedure. 1. All requests for review must
be made by the subject of the record through
a law enforcement agency which has access
to the Il System. That agency within
statutory or regulatory limits can require
additional identification to assist in securing
a positive identification.

2. If the cooperating law enforcement
agency can make an identification with

fingerprints previously taken which are on
file locally and if the FBI identification
number of the individual’s record is available
to that agency, it can make an on-line inquiry
through NCIC to obtain his Il System record
or, if it does not have suitable equipment to
obtain an on-line response, obtain the record
from Clarksburg, West Virginia, by mail. The
individual will then be afforded the
opportunity to see that record.

3. Should the cooperating law enforcement
agency not have the individual’s fingerprints
on file locally, it is necessary for that agency
to relate his prints to an existing record by
having his identification prints compared
with those already on file in the FBI, or,
possibly, in the state’s central identification
agency.

4. The subject of the requested record shall
request the appropriate arresting agency,
court, or correctional agency to initiate action
necessary to correct any stated inaccuracy in
his record or provide the information needed
to make the record complete.

§20.36. This section refers to the
requirements for obtaining direct access to
the Il System.

§20.37. The 120-day requirement in this
section allows 30 days more than the similar
provision in subpart B in order to allow for
processing time that may be needed by the
states before forwarding the disposition to
the FBI.

PART 50—STATEMENTS OF POLICY

15. The authority citation for part 50
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510; and 42 U.S.C. 1921 et seq., 1973c.

16. Section 50.12 is revised to read as
follows:

§50.12 Exchange of FBI identification
records.

(a) The Federal Bureau of
Investigation, hereinafter referred to as
the FBI, is authorized to expend funds
for the exchange of identification
records with officials of federally
chartered or insured banking
institutions to promote or maintain the
security of those institutions and, if
authorized by state statute and approved
by the Director of the FBI, acting on
behalf of the Attorney General, with
officials of state and local governments
for purposes of employment and
licensing, pursuant to section 201 of
Public Law 92-544, 86 Stat. 1115. Also,
pursuant to 15 U.S.C. 78q, 7 U.S.C. 21
(b)(4)(E), and 42 U.S.C. 2169,
respectively, such records can be
exchanged with certain segments of the
securities industry, with registered
futures associations, and with nuclear
power plants. The records also may be
exchanged in other instances as
authorized by federal law.

(b) The FBI Director is authorized by
28 CFR 0.85(j) to approve procedures
relating to the exchange of identification
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records. Under this authority, effective
September 6, 1990, the FBI Criminal
Justice Information Services (CJIS)
Division has made all data on
identification records available for such
purposes. Records obtained under this
authority may be used solely for the
purpose requested and cannot be
disseminated outside the receiving
departments, related agencies, or other
authorized entities. Officials at the
governmental institutions and other
entities authorized to submit
fingerprints and receive FBI
identification records under this
authority must notify the individuals
fingerprinted that the fingerprints will
be used to check the criminal history
records of the FBI. The officials making
the determination of suitability for
licensing or employment shall provide
the applicants the opportunity to
complete, or challenge the accuracy of,
the information contained in the FBI
identification record. These officials
also must advise the applicants that
procedures for obtaining a change,
correction, or updating of an FBI
identification record are set forth in 28
CFR 16.34. Officials making such
determinations should not deny the
license or employment based on
information in the record until the
applicant has been afforded a reasonable
time to correct or complete the record,
or has declined to do so. A statement
incorporating these use-and-challenge
requirements will be placed on all
records disseminated under this
program. This policy is intended to
ensure that all relevant criminal record
information is made available to provide
for the public safety and, further, to
protect the interests of the prospective
employee/licensee who may be affected
by the information or lack of
information in an identification record.

Dated: September 16, 1999.
Janet Reno,
Attorney General.
[FR Doc. 99-24988 Filed 9-27-99; 8:45 am]
BILLING CODE 4410-02—p

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 936
[SPATS No. OK-020-FOR]

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving an
amendment to the Oklahoma regulatory
program (Oklahoma program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Oklahoma proposed revisions to and
additions of rules concerning burden of
proof in civil penalty proceedings,
petitions for review of proposed
individual civil penalty assessments,
permit conditions, verification of
ownership or control application
information, review of ownership or
control and violation information,
procedures for challenging ownership or
control links shown in Applicant
Violator System (AVS), and standards
for challenging ownership or control
links and the status of violation.
Oklahoma intends to revise its program
to be consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: September 28, 1999.
FOR FURTHER INFORMATION CONTACT:
Michael C. Wolfrom, Director, Tulsa
Field Office, Office of Surface Mining,
5100 East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548. Telephone:
(918) 581-6430. Internet:
mwolfrom@mcrgw.osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma Program

I1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Oklahoma
Program

On January 19, 1981, the Secretary of
the Interior conditionally approved the
Oklahoma program. You can find
background information on the
Oklahoma program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval in the January 19, 1981,
Federal Register (46 FR 4902). You can
find later actions concerning the
Oklahoma program at 30 CFR 936.15
and 936.16.

I1. Submission of the Proposed
Amendment

By letter dated September 28, 1998
(Administrative Record No. OK—982),
Oklahoma sent us an amendment to its
program under SMCRA. Oklahoma
proposed to amend the Oklahoma
Administrative Code (OAC). Oklahoma
sent the amendment in response to a
letter dated January 6, 1997
(Administrative Record No. OK-977),
that we sent to Oklahoma under 30 CFR
732.17(c). The amendment also includes

changes made at Oklahoma’s own
initiative.

We announced receipt of the
amendment in the October 20, 1998,
Federal Register (63 FR 55979). In the
same document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. The public comment
period closed on November 19, 1998.
Because no one requested a public
hearing or meeting, we did not hold
one.

During our review of the amendment,
we identified concerns relating to OAC
460:2-8-8, elements, burden of proof;
OAC 460:2-8-9, decision by
administrative hearing officer; OAC
460:2-8-10, petition for discretionary
review; OAC 460:20-15-11, verification
of ownership and control application
information; OAC 460:20-15-12, review
of ownership or control violation
information; OAC 460:20-15-13,
procedures for challenging ownership or
control links in AVS; and OAC 460:20—
15-14, standards for challenging
ownership or control links and the
status of violations. Further, we
identified editorial concerns at OAC
460:2-8-10(f); OAC 460:20-15—
11(a)(2)(B); OAC 460:20-15-13(d)(1);
OAC 460:20-15-13(d)(2)(B); OAC
460:20-15-14(b)(1); OAC 460:20-15-
14(d). We notified Oklahoma of these
concerns by faxes dated December 3,
1998 and July 14, 1999 (Administrative
Record Nos. OK-982.03 and OK-982.06,
respectively).

By letters dated June 23, 1999, and
July 20, 1999 (Administrative Record
Nos. OK-982.05 and OK-982.07,
respectively), Oklahoma sent us
revisions to its program amendment.
Based upon Oklahoma’s revisions to its
amendment, we reopened the public
comment period in the August 10, 1999
Federal Register (64 FR 43327). The
public comment period closed on
August 25, 1999.

I11. Director’s Findings

Following, under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17, are our findings concerning
the amendment.

Any revisions that we do not discuss
below are about minor wording changes,
or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.
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A. Revisions to Oklahoma’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

The State rules listed in the table
below contain language that is the same

as or similar to the corresponding
sections of the Federal regulations.
Differences between the State rules and
the Federal regulations are minor.

Topic

State rule

Federal counterpart
regulation

Burden of proof in civil penalty proceedings

Petitions for review of proposed individual civil
penalty assessments.

Verification of ownership or control application
information.

Review of ownership or control and violation in-
formation.

Procedures for challenging ownership or control
links shown in AVS.

Standards for challenging ownership or control
links and the status of violations.

OAC 460:2—-7-6
OAC 460:2-8-1 through 10

OAC 460:20-15-11

OAC 460:20-15-12

OAC 460:20-15-13

OAC 460:20-15-14

43 CFR 4.1155.
43 CFR 4.1300 through 4.1309.

30 CFR 773.22(a).
30 CFR 773.23.
30 CFR 773.24.

30 CFR 773.25.

Because the above State rules have the
same meaning as the corresponding
Federal regulations, we find that they
are no less effective than the Federal
regulations.

B. OAC 460:20-15-7, Permit Conditions

Oklahoma proposes to remove
paragraph 5 of this section which
prohibits the discharge or
discrimination of any employee or
authorized representative of employees
that files for or institutes any
proceedings under the Act, testifies at
any proceeding or investigation, or
exercises any rights granted by the Act.

Section 703 of SMCRA prohibits
reprisals against “whistleblower”
employees. This provision is further
implemented by 30 CFR Part 865 by
requiring each employer conducting
operations which are regulated under
SMCRA to provide a copy of 30 CFR
Part 865 to all current and new
employees. However, States are not
required to adopt a counterpart to 30
CFR Part 865. If a State does not adopt
a counterpart, OSM is responsible for
administering the requirements of 30
CFR Part 865. Oklahoma’s removal of
OAC 460:20-15-7(5) does not effect the
Oklahoma program. Therefore, we
approve Oklahoma’s removal of this
provision.

IVV. Summary and Disposition of
Comments

Public Comments

We requested public comments on the
amendment, but did not receive any.
Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i), we
requested comments on the amendment
from various Federal agencies with an
actual or potential interest in the

Oklahoma program (Administrative
Record No. OK-982.12). By letter date
October 30, 1998, the U.S. Army Corps
of Engineers responded to our request
by stating that it found Oklahoma’s
amendment satisfactory (Administrative
No. OK-982.02).

Environmental Protection Agency (EPA)

Under 30 CFR 732.17(h)(11)(ii), we
are required to get written agreement
from the EPA for those provisions of the
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Oklahoma
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, we did not ask the EPA to
agree on the amendment.

Under 30 CFR 732.17(h)(11)(i), we
requested comments on the amendment
from the EPA (Administrative Record
No. OK-982.10). The EPA did not
respond to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On October 9, 1998, we
requested comments on Oklahoma’s
amendment (Administrative Record No.
OK-982.11), but neither responded to
our request.

V. Director’s Decision

Based on the above findings, we
approve the amendment as sent to us by
Oklahoma on September 28, 1998, and
as revised on June 23, 1999 and July 20,
1999. We approve the rules that
Oklahoma proposed with the provision

that they be published in identical form
to the rules sent to and reviewed by
OSM and the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 936, which codify decisions
concerning the Oklahoma program. We
are making this final rule effective
immediately to expedite the State
program amendment process and to
encourage Oklahoma to bring its
program into conformity with the
Federal standards. SMCRA requires
consistency of State and Federal
standards.

V1. Procedural Determinations

Executive Order 12866

The Office of Management and Budget
(OMB) exempts this rule from review
under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each
program is drafted and published by a
specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on State regulatory programs
and program amendments must be
based solely on a determination of
whether the submittal is consistent with
SMCRA and its implementing Federal
regulations and whether the other
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requirements of 30 CFR Parts 730, 731,
and 732 have been met.

National Environmental Policy Act

This rule does not require an
environmental impact statement since
section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that agency decisions
on State regulatory program provisions
do not constitute major Federal actions
within the meaning of section 102(2)(C)
of the National Environmental Policy
Act (42 U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Therefore, this rule will ensure that
existing requirements previously
published by OSM will be implemented
by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
under the Unfunded Mandates Reform
Act (2 U.S.C. 1502 et seq.) that this rule
will not impose a cost of $100 million
or more in any given year on local, state,
or tribal governments or private entities.

List of Subjects in 30 CFR Part 936

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 15, 1999.
Charles E. Sandberg,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 936 is amended
as set forth below:

PART 936—OKLAHOMA

1. The authority citation for Part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 936.15 is amended in the
table by adding a new entry in
chronological order by ““Date of final
publication” to read as follows:

§936.15 Approval of Oklahoma regulatory
program amendments.
* * * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

September 28, 1998

September 28, 1999

* * *

* *

OAC 460:2-7-6; 2-8; 20-15-11 through 14.

[FR Doc. 99-25188 Filed 9-27-99; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-99-163]

RIN 2115-AA97

Safety Zone: Wedding on the Lady

Windridge Fireworks, New York
Harbor, Upper Bay

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Wedding on the Lady Windridge
Fireworks Display located in Federal
Anchorage 20C, New York Harbor,
Upper Bay. This action is necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in a portion of Federal Anchorage
20C.

DATES: This rule is effective from 8 p.m.
until 9:30 p.m., on Sunday, October 3,
1999. For rain dates, refer to the
regulatory text set out in this rule.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at Coast Guard
Activities New York, 212 Coast Guard
Drive, room 205, Staten Island, New
York 10305, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (718)
354-4193.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. Lopez, Waterways
Oversight Branch, Coast Guard
Activities New York, (718) 354-4193.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing an NPRM
and for making this regulation effective
less than 30 days after Federal Register
publication. Due to the date the
Application for Approval of Marine
Event was received, there was
insufficient time to draft and publish an
NPRM and publish the final rule 30
days before its effective date. Any delay
encountered in this regulations effective
date would be contrary to public
interest since immediate action is
needed to close the waterway and
protect the maritime public from the

hazards associated with this fireworks
display.

Background and Purpose

Fireworks by Grucci Inc. has
submitted an application to hold a
fireworks program on the waters of
Upper New York Bay in Federal
Anchorage 20C. The fireworks program
is being sponsored by Eye Patch
Productions. This regulation establishes
a safety zone in all waters of Upper New
York Bay within a 360 yard radius of the
fireworks barge in approximate position
40°41'16.5""N 074°02'23"W (NAD 1983),
approximately 360 yards east of Liberty
Island, New York. The safety zone is in
effect from 8 p.m. until 9:30 p.m. on
Sunday, October 3, 1999. The rain date
for this event is Monday, October 4,
1999, at the same time and place. The
safety zone prevents vessels from
transiting a portion of Federal
Anchorage 20C and is needed to protect
boaters from the hazards associated with
fireworks launched from a barge in the
area. Recreational and commercial
vessel traffic will be able to anchor in
the unaffected northern and southern
portions of Federal Anchorage 20C.
Federal Anchorages 20A and 20B, to the
north, and Federal Anchorages 20D and
20E, to the south, are also available for
vessel use. Marine traffic will still be
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able to transit through Anchorage
Channel, Upper Bay, during the event as
the safety zone only extends 125 yards
into the 925-yard wide channel. Public
notifications will be made prior to the
event via the Local Notice to Mariners
and marine information broadcasts.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the minimal time that vessels
will be restricted from the zone, that
vessels may safely anchor to the north
and south of the zone, that vessels may
still transit through Anchorage Channel
during the event, and extensive advance
notifications which will be made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this final rule will
have a significant economic impact on
a substantial number of small entities.
“*Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For reasons discussed in the
Regulatory Evaluation above, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Unfunded Mandates

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) [Pub. L.
104-4, 109 Stat. 48] requires Federal
agencies to assess the effects of certain
regulatory actions on State, local, and
tribal governments, and the private
sector. UMRA requires a written
statement of economic and regulatory
alternatives for rules that contain
Federal mandates. A Federal mandate is
a new or additional enforceable duty
imposed on any state, local, or tribal
government, or the private sector. If any
Federal mandate causes those entities to
spend, in the aggregate, $100 million or
more in any one year, the UMRA
analysis is required. This final rule does
not impose Federal mandates on any
state, local, or tribal governments, or the
private sector.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under figure 2—-1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this final rule is
categorically excluded from further
environmental documentation. A
‘““Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. Add temporary §165.T01-163 to
read as follows:

8§165.T01-163 Safety Zone: Wedding on
the Lady Windridge Fireworks, New York
Harbor, Upper Bay.

(a) Location. The following area is a
safety zone. All waters of New York
Harbor, Upper Bay within a 160-yard
radius of the fireworks barge in
approximate position 40°41'16.5"N
074°02'23"W (NAD 1983),
approximately 360 yards east of Liberty
Island, New York.

(b) Effective period. This section is
effective from 8 p.m. until 9:30 p.m. on

Sunday, October 3, 1999. If the event is
canceled due to inclement weather, then
this section is effective from 8 p.m. until
9:30 p.m. on Monday, October 4, 1999.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard.

Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed.

Dated: September 16, 1999.
R.E. Bennis,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 99-25227 Filed 9-27-99; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CT-053-7212a; A-1-FRL-6443-1]
Approval and Promulgation of Air
Quality Implementation Plans;

Connecticut; Nitrogen Oxides Budget
and Allowance Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the Connecticut
Department of Environmental Protection
(CT, or DEP). This action consists of
approving regulations in CT which are
part of a regional nitrogen oxide (NOx)
reduction program designed to reduce
stationary source NOx emissions during
the ozone season in the Ozone
Transport Region (OTR) of the
northeastern United States. Section
184(a) of the Clean Air Act defines an
ozone transport region in the
northeastern United States composed of
the States of Connecticut, Delaware,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Vermont,
and the Consolidated Metropolitan
Statistical Area that includes the District
of Columbia. Additionally, this action
involves the approval of four source
specific NOx trading orders which allow
specific units at major stationary
sources to meet reasonably available
control technology (RACT) requirements



52234 Federal Register/Vol. 64,

No. 187/ Tuesday, September 28, 1999/Rules and Regulations

through the use of emission reduction
credits. These SIP revisions were
submitted pursuant to section 110 of the
Clean Air Act (CAA).

DATES: This direct final rule is effective
on November 29, 1999 without further
notice, unless EPA receives adverse
comment by October 28, 1999. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Comments May be Mailed
to Susan Studlien, Deputy Director,
Office of Ecosystem Protection (mail
code CAA), U.S. Environmental
Protection Agency, Region |, One
Congress Street, Suite 1100, Boston, CT
02114-2023. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Office Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA, and the Bureau of Air
Management, Department of
Environmental Protection, State Office
Building, 79 EIm Street, Hartford, CT
06106-1630.

FOR FURTHER INFORMATION CONTACT:
Steven A. Rapp, (617) 918-1048 or at
Rapp.Steve@EPA.GOV.
SUPPLEMENTARY INFORMATION: The
following questions will be covered in
this section:

l. Background

A. The OTC MOU Program

(1) What are the Clean Air Act
requirements Connecticut is trying to
meet in adopting this regulation?

(2) What was the basis for CT’s
regulation?

(3) What are the phases of the OTC’s
interstate Memorandum of
Understanding on stationary source
NOx reductions?

B. NOx RACT Trading Orders

(1) What are the Clean Air Act
requirements Connecticut is trying to
meet by issuing the NOx RACT trading
orders?

(2) What policy guidance was used to
review the NOx RACT trading orders?

I1. Summary of SIP Revisions

A. Section 22a-174-22a, The Nitrogen
Oxides (NOx) Budget Program

(1) How much does section 22a-174—
22a reduce NOx?

(2) How does the program regulate
NOx emissions?

(3) How are emissions monitored in
this program?

(4) When does the program begin?
(5) Where can you find more
information regarding EPA’s evaluation?

B. NOx RACT Trading Orders

(1) What requirements do the NOx
RACT trading orders fulfill?

(2) When were CT’s NOx RACT
regulations approved by EPA?

(3) What facilities are affected by the
trading orders being acted on today?

(4) Where can you get more
information regarding EPA’s evaluation
of the orders?

I11. Issues

A. NOx RACT Trading Orders

What issues are related to the
approval of CT’s NOx RACT trading
orders?

B. Section 22a-174-22a, The Nitrogen
Oxides (NOx) Budget Program

What issues are related to the
approval of section 22a—174-22a?

C. EPA’s Rulemaking Action

What does “direct final rulemaking”
mean?

I. Background

A. The OTC MOU Program

(1) What are the Clean Air Act
requirements Connecticut is trying to
meet in adopting this regulation?

Sections 182(b)(1)(A) and 182(c)(2)(A)
of the CAA require States with areas
classified as ‘““moderate,” ““serious,” and
‘““severe’”’ 0zone nonattainment to submit
revisions to their applicable SIPs to
provide for specific annual reductions
in emissions of volatile organic
compounds (VOCs) and oxides of
nitrogen (NOx) as necessary to attain the
national primary ambient air quality
standard for ozone. Additionally,
section 110 of the Act requires that such
plans be subject to public notice,
comment, and hearing procedures and
that the States adopt and submit the
plans to EPA.

(2) What was the basis for CT’s
regulation?

As part of CT’s efforts to meet the
CAA requirements, on July 27, 1998, CT
submitted a request to revise its SIP by
adding section 22a-174-22a, “The
Nitrogen Oxides (NOx) Budget
Program.” The regulation imposes a
statewide and source-specific caps on
NOx emissions from certain industrial
equipment (e.g., electric utility boilers,
industrial boilers, combustion turbines,
etc.). CT’s section 22a—174-22a is based
closely on a model rule which was
developed using the EPA’s economic
incentive program rules (40 CFR
51.490-51.494) as the regulatory
framework.

The model rule used by CT was
developed by the Northeast States for
Coordinated Air Use Management
(NESCAUM) and the Mid-Atlantic
Regional Air Management Association
(MARAMA) entitled, “NESCAUM/
MARAMA NOx Budget Model Rule.”
The NESCAUM/MARAMA model rule
was issued on May 1, 1996. The basis
for the model rule was a memorandum
of understanding entitled,
“Memorandum of Understanding
Among the States of the ozone
Transport Commission on Development
of a Regional Strategy Concerning the
Control of Stationary Source Nitrogen
Oxide Emissions,” dated September 27,
1994, otherwise known as the “OTC
MOU.”

(3) What are the phases of the OTC’s
interstate Memorandum of
Understanding on stationary source
NOx reductions?

The OTC MOU committed the MOU
signatory States to require certain major
stationary sources to reduce their NOx
emissions through several regulatory
stages. The NOx RACT regulations
required by section 182 of the Clean Air
Act have reduced emissions at major
stationary sources of NOx since 1995
Those reductions are considered ‘“‘phase
I of the OTC program. Under “‘phase
II'” of the program, the MOU committed
the signatory states to imposing a cap on
regional NOx emissions during the five
month periods between May 1 through
September 30 of 1999, 2000, 2001, and
2002. The third stage of the OTC
program, i.e., “‘phase 11, will tighten
the regional cap and is set to begin on
May 1, 2003 and continue in each ozone
season thereafter.

B. NOx RACT Trading Orders

(1) What are the Clean Air Act
requirements Connecticut is trying to
meet by issuing the NOx RACT trading
orders?

The Clean Air Act (CAA) requires that
States develop Reasonably Available
Control Technology (RACT) regulations
for all major stationary sources of
nitrogen oxides (NOx) in areas which
have been classified as ‘“moderate,”
‘‘serious,” ‘‘severe,” and ‘“‘extreme’”’
ozone nonattainment areas, and in all
areas of the Ozone Transport Region
(OTR). EPA has defined RACT as the
lowest emission limitation that a
particular source is capable of meeting
by the application of control technology
that is reasonably available considering
technological and economic feasibility
(44 FR 53762; September 17, 1979). This
requirement is established by sections
182(b)(2), 182(f), and 184(b) of the CAA.

Major sources in moderate areas are
subject to section 182(b)(2), which
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requires States to adopt RACT for all
major sources of VOC. This requirement
also applies to all major sources in areas
with higher classifications.
Additionally, section 182(f) of the CAA
states that ““The plan provisions
required under this subpart for major
stationary sources of volatile organic
compounds shall also apply to major
stationary sources (as defined in section
302 and subsections (c), (d), and (e) of
the section) of oxides of nitrogen.” For
serious nonattainment areas, a major
source is defined by section 182(c) as a
source that has the potential to emit 50
tons per year. For severe nonattainment
areas, a major source is defined by
section 182(d) as a source that has the
potential to emit 25 tons per year. The
entire State of Connecticut is designated
as nonattainment for ozone, with the
Connecticut portion of the New York-
New Jersey-Long Island nonattainment
area classified as severe, and with the
rest of the State classified as serious.

(2) What policy guidance was used to
review the NOx RACT trading orders?

These CAA NOx requirements are
further described by EPA in a notice
entitled, ““State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” published
November 25, 1992 (57 FR 55620). The
November 25, 1992 notice, also known
as the “NOx Supplement,” should be
referred to for more detailed information
on NOx requirements. Additional EPA
guidance memoranda, such as those
included in the “NOx Policy Document
for the Clean Air Act of 1990,” (EPA—
452/R—-96-005, March 1996), should
also be referred to for more information
on NOx requirements. Similarly, the
preamble to the ‘““Economic Incentive
Program Rules,” or EIP, (59 FR 16690,
April 7, 1994) should be referred to for
information on EPA’s policy concerning
the use of emissions trading by sources
subject to NOx RACT.

1. Summary of SIP Revisions

A. Section 22a-174-22a, The Nitrogen
Oxides (NOx) Budget Program

(1) How much does section 22a-174—
22a reduce NOx?

The CT NOx Budget regulations are
part of a regional NOx reduction
program designed to reduce large
stationary source NOx emissions during
the ozone season in the OTR. CT’s NOx
budget regulations set statewide, five
month (May 1 through September 30)
NOx “‘budgets,” or mass emission limits
in tons. The regulation will reduce the
aggregate emissions from large fossil
fuel fired combustion equipment by

approximately 23% from a 1990
baseline.

(2) How does the program regulate
NOx emissions?

In order to achieve the aggregate NOx
reductions, the regulations proportion
NOx “‘allowances” (in tons) to the
facilities with emission units subject to
the program. The regulations require
each owner or operator of each unit to
hold, by December 31 of each year, at
least as many NOx allowances in their
compliance account as total tons of NOx
emitted during the previous five month
ozone season. Under these regulations,
NOx allowances may be bought or sold
and unused allowances may be banked
from one year to another in a central
registry administered by EPA.

(3) How are emissions monitored in
this program?

The program requires NOx emissions
to be monitored by either a continuous
emission monitoring system (CEMS) or
equivalent, although the use of
alternatives is allowed where approved
by the State and EPA.

(4) When does the program begin?

The program will begin on May 1,
1999. Starting in 2002 and occurring
every three years after, an audit of the
program will be conducted to ensure
that the program is providing the
expected reductions.

(5) Where can you find more
information regarding EPA’s evaluation?
Additional information concerning

EPA’s evaluation of CT’s NOx budget
program regulations is detailed in the
memorandum: Technical Support
Document for Connecticut’s Regulation
22a-174-22a ““The Nitrogen Oxides
(NOx) Budget Program,” dated June 7,
1999. Copies of the documents are
available, upon request, from the EPA
Regional Office listed in the
ADDRESSES section of this document.

B. NOx RACT Trading Orders

(1) What requirements do the NOx
RACT trading orders fulfill?

Subection (j) of section 22a-174-22
allows sources to comply with the
emission limitations in section 22a—
174-22 through emissions trading.
However, compliance through emission
reduction credit trading is allowed only
through a case-specific revision to the
SIP. Therefore, each use of emissions
trading for compliance with subsection
(e) limits will be reviewed and
processed as a separate regulatory
action.

(2) When were CT’s NOx RACT
regulations approved by EPA?

On October 6, 1997, EPA approved
CT’s NOx RACT regulations, section
22a-174-22, and 22 NOx RACT trading

orders. See 62 FR 52016, 40 CFR
52.370(c)(72).

(3) What facilities are affected by the
trading orders being acted on today?

In 1997, CT submitted additional NOx
RACT trading orders for NOx emitting
units at four facilities: (1) Cytec
Industries, Inc., in Wallingford; (2)
AlliedSignal, Inc., and the U.S. Army
Tank-Automotive and Armaments
Command in Stratford; (3) Ogden
Martin Systems, Inc., in Bristol; and (4)
Connecticut Natural Gas Corporation in
Rocky Hill. These orders involve the
creation and use of NOx credits as
allowed under subsection 22a-174—
22(j).

Each trading order allows the
stationary source to control NOx
emissions from some units more than
otherwise required so that other units
may emit more than allowed without
the trade. This is known as emissions
averaging or “*bubbling.” Because more
emissions would be reduced by the
extra control at the credit generating
units than would be added at the credit
using units, the net result will be less
emissions from the source than would
occur without the trade, even with an
allowance for uncertainty.

(4) Where can you get more
information regarding EPA’s evaluation
of CT’s orders?

For a more detailed discussion of
Connecticut’s submittals and EPA’s
action, the reader should refer to the
Technical Support Document (TSD)
entitled, “Technical Support Document
for Connecticut’s NOx RACT Trading
Orders for Cytec Industries, Inc., in
Wallingford; AlliedSignal, Inc., and the
U.S. Army Tank-Automotive and
Armaments Command in Stratford;
Ogden Martin Systems, Inc., in Bristol;
and Connecticut Natural Gas
Corporation in Rocky Hill”” and the
attachments which were developed as
part of this action. Copies of the TSD
and attachments are found at the
previously mentioned addresses.

I11. Issues

A. NOx RACT Trading Orders

What issues are related to the
approval of CT’s NOx RACT trading
orders?

There are no issues associated with
the NOx RACT trading orders.

B. Section 22a-174-22a, The Nitrogen
Oxides (NOx) Budget Program

What issues are related to the
approval of section 22a—-174-22a?

One issue associated with the
approval of the CT regulation is that the
NOx budget regulation currently
contains a NOx emissions budget and
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allocation scheme only for 1999 through
the ozone season of 2002, i.e., “phase II”
of the OTC NOx Budget program.
However, the OTC MOU obliges CT to
require its allowance program sources to
make specific additional NOx
reductions by May 1, 2003 and
continuing thereafter, i.e., “phase I11.”
Additionally, in September 1998, CT
submitted attainment demonstrations
for the two CT nonattainment areas
which rely on the NOx reductions
associated with the OTC program in
2003 and beyond to achieve attainment
with the one hour ozone standard.

In its current form, section 22a—-174—
22a is approvable for 1999, 2000, 2001,
and 2002. However, in order to meet the
interstate MOU and for CT to have a
credible attainment demonstration, CT
will need to amend its regulation to
establish the NOx caps during 2003 and
beyond.

C. EPA’s Rulemaking Action

What does “‘direct final rulemaking”
mean?

Essentially, direct final rulemaking
means that the EPA is publishing this
rule without prior proposal. EPA is
doing so because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This action will be
effective November 29, 1999 without
further notice unless the Agency
receives adverse comments by October
28, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on November
29, 1999 and no further action will be
taken on the proposed rule.

IV. Final Action

EPA is approving CT’s regulation
section 22a—174-22a,’The Nitrogen
Oxides (NOx) Budget Program’ and the
case-specific trading orders for Cytec
Industries, Inc., in Wallingford;
AlliedSignal, Inc., and the U.S. Army
Tank-Automotive and Armaments
Command in Stratford; Ogden Martin
Systems, Inc., in Bristol; and

Connecticut Natural Gas Corporation in
Rocky Hill.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ““Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 12875
requires EPA to provide to the Office of
Management and Budget a description
of the extent of EPA’s prior consultation
with representatives of the affected
state, local, and tribal governments, the
nature of their concerns, copies of
written communications from the
governments, and a statement
supporting the need to issue the
regulation. In addition, E.O. 12875
requires EPA to develop an effective
process permitting elected officials and
other representatives of state, local, and
tribal governments ““to provide
meaningful and timely input in the
development of regulatory proposals
containing significant unfunded
mandates.”

Today'’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999)), which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612, (52 FR 41685 (October 30,
1987)), on federalism still applies. This
rule will not have a substantial direct
effect on States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 12612. The
rule affects only one State, and does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks and is not
economically significant under E.O.
12866.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation