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Presidential Documents

Title 3—

The President

Memorandum of July 7, 1999

Action Under Section 203 of the Trade Act of 1974
Concerning Lamb Meat

Memorandum for the Secretary of the Treasury, the Secretary of Agri-
culture, the United States Trade Representative, the Director of the Office
of Management and Budget, [and] the Director of the National Economic
Council

On April 5, 1999, the United States International Trade Commission (USITC)
submitted a report to me that contained: (1) a determination pursuant to
section 202 of the Trade Act of 1974, as amended (the ‘“Trade Act”), that
imports of lamb meat are being imported into the United States in such
increased quantities as to be a substantial cause of threat of serious injury
to the domestic lamb meat industry; and (2) negative findings made pursuant
to section 311(a) of the North American Free Trade Agreement Implementa-
tion Act (the “NAFTA Implementation Act’”) with respect to imports of
lamb meat from Canada and Mexico.

After considering all relevant aspects of the investigation, including the
factors set forth in section 203(a)(2) of the Trade Act, | have implemented
actions of a type described in section 203(a)(3). | have determined that
the most appropriate action is a tariff-rate quota on imports of lamb meat
with an increase in currently scheduled rates of duties for imports within
and above the tariff-rate quota level. | have proclaimed such action for
a period of 3 years and 1 day in order to facilitate efforts by the domestic
industry to make a positive adjustment to import competition.

Specifically, | have established a tariff-rate quota for lamb meat in an amount
equal to 31,851,151 kg. in the first year (July 22, 1999, through July 21,
2000), an amount that is equal to imports of lamb meat during calendar
year 1998. The tariff-rate quota amount will increase by 857,342 kg. annually
in the second and third years of relief. | have also established individual
country allocations for product imported from Australia, New Zealand, and
an ‘“other country” category within the tariff-rate quota, which reflect the
actual shares of each country in calendar year 1998. | have established
increased rates of duty for imports within the tariff-rate quota amount:
namely 9 percent ad valorem for imports in the first year of relief; 6 percent
ad valorem for imports in the second year; and 3 percent ad valorem
for imports in the third year. | have established increased rates of duty
for imports above the tariff-rate quota levels: namely, 40 percent ad valorem
in the first year of relief, 32 percent ad valorem in the second year, and
24 percent ad valorem in the third year.

I have also determined that implementation of adjustment assistance meas-
ures based on authorized programs of the Department of Agriculture will
facilitate efforts by the domestic lamb meat industry to make a positive
adjustment to import competition. In this regard, | instruct the United States
Trade Representative (the USTR), the Secretary of Agriculture (the Secretary),
the Director of the Office of Management and Budget, and the Director
of the National Economic Council, in consultation with the U.S. industry,
to transmit to me a set of substantial adjustment assistance measures that
would improve the competitiveness of the U.S. industry and facilitate efforts
by the industry to adjust to import competition.
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| further determine, pursuant to section 312(a) of the NAFTA Implementation
Act, that imports of lamb meat produced in Canada and Mexico do not
account for a substantial share of total imports of lamb meat and are not
contributing importantly to the threat of serious injury. Therefore, pursuant
to section 312(b) of the NAFTA Implementation Act, the safeguard measure
will not apply to imports of lamb meat, whether fresh/chilled or frozen,
that are the product of Canada or Mexico. Similarly, the safeguard measure
will not apply to imports of lamb meat that are the product of Israel,
beneficiary countries under the Caribbean Basin Economic Recovery Act
or the Andean Trade Preference Act, or other developing countries that
have accounted for a minor share of lamb meat imports.

I have determined that the actions described above will facilitate efforts
by the domestic industry to make a positive adjustment to import competition
and provide greater economic and social benefits than costs. These actions
will provide the domestic industry with necessary temporary relief from
increasing import competition as well as assistance from existing U.S. Gov-
ernment programs, while also assuring our trading partners continued access
to the United States market. The over-quota tariff rates | have established
will provide substantial certainty to the domestic lamb industry regarding
import levels.

Pursuant to section 204 of the Trade Act, the USITC will monitor develop-
ments with respect to the domestic industry, including the progress and
specific efforts made by workers and firms to make a positive adjustment
to import competition. The USITC will provide to me and to the Congress
a report on the results of its monitoring no later than the date that is
the mid-point of the period during which the action | have taken under
section 203 of the Trade Act is in effect. In this regard, | instruct the
USTR, in consultation with the Secretary, and the Director of the Office
of Management and Budget to transmit to the USITC no later than 30
days from today a list of benchmarks that the USTR recommends that
the USITC use in connection with its monitoring and in preparing its report.
These benchmarks are to be focused on industry efforts to adjust to import
competition and on price trends for domestic and imported lamb meat.

The United States Trade Representative is authorized and directed to publish
this memorandum in the Federal Register.

THE WHITE HOUSE
Washington, July 7, 1999.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 52
[Docket No. 98-123-4]
RIN 0579-AB10

Pseudorabies in Swine; Extension of
Indemnity Program

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of extension of
indemnity program.

SUMMARY: In an interim rule published
in the Federal Register on January 15,
1999, and effective as of January 12,
1999, we established animal health
regulations to provide for the payment
of indemnity by the United States
Department of Agriculture for the
voluntary depopulation of herds of
swine known to be infected with
pseudorabies. In that interim rule, we
announced that the indemnity program
would end no later than 6 months after
publication of the interim rule. We are
giving notice that we are extending the
indemnity program to continue until
further notice.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Taft, Senior Staff Veterinarian,
VS, APHIS, USDA, 4700 River Road
Unit 43, Riverdale, MD 20737-1231;
(301) 734-7708.

SUPPLEMENTARY INFORMATION:
Background

The Animal and Plant Health
Inspection Service’s regulations in 9
CFR part 52 govern the payment of
indemnity to owners of herds of swine
that are slaughtered because they are

infected with pseudorabies.
Pseudorabies is a contagious, infectious,
and communicable disease of livestock,
primarily swine. The disease, also
known as Aujesky’s disease, mad itch,
and infectious bulbar paralysis, is
caused by a herpes virus and is known
to cause reproductive problems,
including abortion and stillborn death
in neonatal pigs, and, occasionally,
death in breeding and finishing hogs.

A Federal eradication program for
pseudorabies was implemented in the
United States in 1989. The program is
cooperative in nature and involves
Federal, State, and industry
participation. Industry/State/Federal
pseudorabies eradication efforts have
been markedly successful. In 1992, for
instance, approximately 8,000 herds of
swine nationwide were known to be
infected with the disease. At the end of
1998, approximately 1,000 herds were
known to be infected. This represented
slightly less than 1 percent of the herds
of swine in the United States. The goal
of the cooperative pseudorabies
eradication program is the elimination
of pseudorabies in the United States in
the year 2000.

However, in the past year, market
conditions in the swine industry
jeopardized the progress of the
pseudorabies eradication program.
Depressed market conditions caused
some producers to eliminate the costs
they had been incurring to participate in
the eradication program. Continued
cessation of eradication efforts,
particularly the elimination of herd
vaccination, would likely have resulted
in an increase in the number of herds
infected with pseudorabies. This growth
in pseudorabies-infected herds would
likely have extended the amount of time
necessary to eradicate pseudorabies, and
would ultimately have cost both the
industry and the Federal and State
governments additional time and
monies in eradication efforts.

In response to this threat to the
progress of the pseudorabies eradication
program, we published an interim rule
in the Federal Register (64 FR 2545—
2550, Docket No. 98-123-2) on January
15, 1999 to establish an accelerated
pseudorabies eradication program. In
order to carry out the accelerated
pseudorabies eradication program, the

Secretary of Agriculture authorized the
transfer of $80 million in funds from the
Commodity Credit Corporation.

Under the accelerated program, we
began payment of fair market value to
owners who depopulated infected
herds. In addition to indemnity for the
value of the animals, we have been
providing funding for trucking costs to
disposal, for euthanasia and disposal
costs, and for cleaning and disinfection
of conveyances used for transporting the
swine to disposal.

In our January 15, 1999, interim rule,
we stated that the indemnity program
would extend 6 months from the date of
publication of the interim rule (until
July 15, 1999), or until funds allocated
for the program were depleted,
whichever came first. Based on the time
we estimated to be necessary to
depopulate all known infected herds
should all owners take part, we
projected that 6 months would be long
enough to complete the program, but
short enough to encourage rapid
depopulation of infected herds.

To date, the accelerated pseudorabies
eradication program has significantly
reduced the number of known infected
herds in the United States. (As of late-
June of this year, 424 infected herds had
been depopulated.) All States have
eliminated or virtually eliminated their
pseudorabies-infected herds, except for
Indiana, lowa, and Minnesota, which
are still in the midst of substantial
eradication programs. Because some
States are still conducting their
eradication programs, we consider it
important to the pseudorabies
eradication effort in the United States to
continue our accelerated pseudorabies
eradication program beyond July 15,
1999. Therefore, we will continue the
accelerated eradication program until
further notice.

Authority: 21 U.S.C. 111-113, 114, 114a,

114a-1, 120, 121, 125, and 134b; 7 CFR 2.22,
2.80, and 371.2(d).

Done in Washington, DC, this 6th day of
July 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-17612 Filed 7-9-99; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF ENERGY

10 CFR Part 708
RIN 1901-AA78
Criteria and Procedures for DOE

Contractor Employee Protection
Program

AGENCY: Office of Hearings and Appeals,
Department of Energy

ACTION: Interim final rule; amendment.

SUMMARY: The Department of Energy
(DOE) amends its DOE contractor
employee protection program
regulations to include three provisions
inadvertently omitted in an interim final
rule published on March 15, 1999.

DATES: This interim final rule is
effective August 11, 1999.

FOR FURTHER INFORMATION CONTACT:
Roger Klurfeld, Assistant Director, or
Thomas O. Mann, Deputy Director,
Office of Hearings and Appeals,
Department of Energy, 1000
Independence Ave., S.W., Washington,
DC 20585-0107; telephone: 202—-426—
1449; e-mail: roger.klurfeld@hq.doe.gov,
thomas.mann@hg.doe.gov.

SUPPLEMENTARY INFORMATION:
l. Introduction

On March 15, 1999, DOE published
an interim final rule in the Federal
Register (64 FR 12862) that
comprehensively revised the regulations
for the DOE contractor employee
protection program, which are codified
at 10 CFR Part 708. DOE became aware
during the comment period on the
interim final rule that three provisions
in the original Part 708 had been
inadvertently omitted from the interim
final rule. These provisions (10 CFR
708.13, 708.14, and 708.15) were not
within the scope of the Notice of
Proposed Rulemaking published on
January 5, 1998. See 63 FR 374, 375
(statement that those provisions would
not be affected by the rulemaking). This
interim final rule amendment restores
these provisions. It also renumbers them
and makes non-substantive language
changes to conform the provisions to the
“plain language” format used in the
interim final rule published on March
15, 1999. In addition, § 708.42 (formerly
§708.15) permits the Secretary of
Energy or Secretary’s designee, to
extend any deadlines established by
Part 708, and permits the Director of the
Office of Hearings and Appeals (OHA
Director) to approve the extension of
any deadline under § 708.22 through
§708.34 of this subpart (relating to the
investigation, hearing, and OHA appeal
process).

I1. Public Comment

DOE ordinarily invites public
participation in rulemaking through
submission of written comments and
attendance at a public hearing.
However, DOE has concluded that an
opportunity for public comment on this
interim final rule is unnecessary and
would not be in the public interest. DOE
received no public comment on the
statement in the January 5, 1998, NOPR
announcing that no changes were
proposed for the three provisions that
are the subject of this rulemaking.
Except for one change, this rule corrects
the inadvertent omission of the
provisions in the program regulations
published on March 15, 1999. The new
feature added by this rule is the grant of
authority to the OHA Director to extend
any deadlines applicable to the
investigation, hearing and OHA appeal
process. This change is procedural and,
thus, exempt from notice and comment
requirements of the Administrative
Procedure Act (5 U.S.C. 553(b)). In any
event, the change expands the
procedural opportunities available to
affected parties. Because the rule does
not adversely affect the rights of
members of the public, no purpose
would be served by a public comment
opportunity.

I11. Regulatory and Procedural
Requirements

A. Review Under Executive Order 12866

Today'’s regulatory action has been
determined not to be “a significant
regulatory action” under Executive
Order 12866, ‘““Regulatory Planning and

Review” (58 FR 51735, October 4, 1993).

Accordingly, this action was not subject
to review under that Executive Order by

the Office of Information and Regulatory

Affairs of the Office of Management and
Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform” (61 FR 4729, February 7, 1996)
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly

specifies the preemptive effect , if any;
(2) clearly specifies any effect on
existing federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As discussed
in the Public Comment section of this
notice, neither the Administrative
Procedure Act (5 U.S.C. 553) nor any
other law requires DOE to propose this
rule for public comment. Accordingly,
DOE did not prepare a regulatory
flexibility analysis for this rule.

D. Review Under the Paperwork
Reduction Act

No new collection of information is
imposed by this interim final rule.
Accordingly, no clearance by the Office
of Management and Budget is required
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, this
rule deals only with administrative
procedures regarding retaliation
protection for employees of DOE
contractors and subcontractors, and,
therefore, is covered under the
Categorical Exclusion in paragraph A6
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to subpart D, 10 CFR part 1021.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

F. Review Under Executive Order 12612

Executive Order 12612, “Federalism”
(52 FR 41685, October 30, 1987)
requires that regulations, rules,
legislation, and any other policy actions
be reviewed for any substantial direct
effects on states, on the relationship
between the federal government and the
states, or in the distribution of power
and responsibilities among the various
levels of government. If there are
substantial effects, the Executive Order
requires the preparation of a federalism
assessment to be used in all decisions
involved in promulgating and
implementing the policy action. DOE
has analyzed this rulemaking in
accordance with the principles and
criteria contained in Executive Order
12612, and has determined there are no
federalism implications that would
warrant the preparation of a federalism
assessment. Today’s interim final rule
deals with administrative procedures
regarding retaliation protection for
employees of DOE contractors and
subcontractors. This rule will not have
a substantial direct effect on states, the
relationship between the states and
federal government, or the distribution
of power and responsibilities among
various levels of government.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title 11 of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each federal agency to prepare
a written assessment of the effects of
any federal mandate in a proposed or
final rule that may result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million in any
one year. The Act also requires a federal
agency to develop an effective process
to permit timely input by elected
officers of state, local, and tribal
governments on a proposed ““significant
intergovernmental mandate,” and it
requires an agency to develop a plan for
giving notice and opportunity for timely
input to potentially affected small
governments before establishing any
requirement that might significantly or
uniquely affect them. This interim final
rule does not contain any federal
mandate, so these requirements do not

apply.
H. Congressional Notification
As required by 5 U.S.C. 801, DOE will

submit to Congress a report regarding
the issuance of today’s interim final rule

prior to the effective date set forth at the
outset of this notice. The report will
state that it has been determined that
the rule is not a “‘major rule” as defined
by 5 U.S.C. 801(2).

List of Subjects in 10 CFR Part 708

Administrative practice and
procedure, Energy, Fraud, Government
contracts, Occupational Safety and
Health, Whistleblowing.

Issued in Washington, on July 6, 1999.
George B. Breznay,
Director, Office of Hearings and Appeals.

For the reasons set forth in the
preamble, Chapter Il of title 10 of the
Code of Federal Regulations is amended
as set forth below:

PART 708—[AMENDED]

1. The authority citation for Part 708
continues to read as follows:

Authority: 42 U.S.C. 2201(b), 2201(c),
2201(i) and 2201(p); 42 U.S.C. 5814 and
5815; 42 U.S.C. 7251, 7254, 7255, and 7256;
and 5 U.S.C. Appendix 3.

2. Part 708 is amended by adding
§708.40 to subpart C to read as follows:

§708.40 Are contractors required to
inform their employees about this program?

Yes. Contractors who are covered by
this part must inform their employees
about these regulations by posting
notices in conspicuous places at the
work site. These notices must include
the name and address of the DOE office
where you can file a complaint under
this part.

3. Part 708 is amended by adding
§708.41 to subpart C to read as follows:

§708.41 Will DOE ever refer a complaint
filed under this part to another agency for
investigation and a decision?

Notwithstanding the provisions of
this part, the Secretary of Energy retains
the right to request that a complaint
filed under this part be accepted by
another Federal agency for investigation
and factual determinations.

4. Part 708 is amended by adding
§708.42 to subpart C to read as follows:

§708.42 May the deadlines established by
this part be extended by any DOE official?

Yes. The Secretary of Energy (or the
Secretary’s designee) may approve the
extension of any deadline established by
this part, and the OHA Director may
approve the extension of any deadline
under §708.22 through § 708.34 of this
subpart (relating to the investigation,
hearing, and OHA appeal process).

[FR Doc. 99-17658 Filed 7-9-99; 8:45 am]
BILLING CODE 6415-01-P

FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 1999-10]

Treatment of Limited Liability
Companies Under the Federal Election
Campaign Act

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Commission has adopted
new regulations that address the
treatment of limited liability companies
(“‘LLC”’) for purposes of the Federal
Election Campaign Act (“FECA” or the
“Act”). The new rules provide that LLCs
will be treated as either partnerships or
corporations for FECA purposes,
consistent with the tax treatment they
select under the Internal Revenue Code.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT: N.
Bradley Litchfield, Associate General
Counsel, or Rita A. Reimer, Attorney,
999 E Street, NW, Washington, DC
20463, (202) 694—-1650 or (800) 424—
9530 (toll free).

SUPPLEMENTARY INFORMATION: The
Commission is publishing today new
regulations at 11 CFR 110.1(g) governing
the treatment of Limited Liability
Companies under the Federal Election
Campaign Act, 2 U.S.C. 431 et seq. LLCs
are non-corporate business entities,
created under State law, that have
characteristics of both partnerships and
corporations. These entities did not
exist when the FECA was originally
enacted in 1971, and were in their
infancy when the pertinent provisions
of the FECA were last amended in 1979.

On December 18, 1998, the
Commission published a Notice of
Proposed rulemaking (““NPRM”) in
which it sought comments on this issue.
63 FR 70065 (Dec. 18, 1998). Written
comments were received from the
American Medical Association, the
Internal Revenue Service, and Nicholas
G. Karambelas.

Since these rules are not major rules
within the meaning of 5 U.S.C. 804(2),
the FECA controls the legislative review
process. See 5 U.S.C. 801(a)(4), Small
Business Enforcement Fairness Act,
Pubic Law 104-121, section 251, 110
Stat. 857, 869 (1996). Section 438(d) of
Title 2, United States Code, requires that
any rules or regulations prescribed by
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the Commission to carry out the
provisions of Title 2 of the United States
Code be transmitted to the Speaker of
the House of Representatives and the
President of the Senate 30 legislative
days before they are finally
promulgated. These regulations were
transmitted to Congress on Friday, June
25, 1999.

Explanation and Justification

The Federal Election Campaign Act,
as amended, contains various
restrictions and prohibitions on the
right of “persons’ to contribute to
Federal campaigns. The Act defines
“person” to include an individual,
partnership, committee, association,
corporation, labor organization, or any
other organization or group of persons.
2 U.S.C. 431(11).

The Act prohibits corporations and
labor organizations from making any
contribution or expenditure in
connection with a Federal election, 2
U.S.C. 441Db(a), although these entities
may establish separate segregated funds
(““SSF’’) and solicit contributions from
their restricted class to the SSF. 2 U.S.C.
441b(b)(2)(C). The Act also prohibits
contributions by Federal contractors, 2
U.S.C. 441c, and foreign nationals, 2
U.S.C. 441e. Contributions by persons
whose contributions are not prohibited
by the Act are subject to the limits set
out in 2 U.S.C. 441a(a), generally $1,000
per candidate per election to Federal
office; $20,000 aggregate in any calendar
year to national party committees; and
$5,000 aggregate in any calendar year to
other political committees. 2 U.S.C.
441a(a)(1). Individual contributions may
not aggregate more than $25,000 in any
calendar year. 2 U.S.C. 441a(a)(3).

Contributions by partnerships are
permitted, subject to the 2 U.S.C.
441a(a) limits. In addition, partnership
contributions are attributed
proportionately against each
contributing partner’s limit for the same
candidate and election. 11 CFR 110.1(e).

In recent years the Commission
received several advisory opinion
requests (““AOR”) seeking guidance on
the treatment of LLCs for purposes of
the Act, and has issued advisory
opinions (*‘AO”) in response to these
AORs. See AOs 1998-15, 1998-11,
1997-17, 1997-4, 1996-13, and 1995—
11. The AOs generally considered how
the LLCs were treated under State law
to determine their treatment for
purposes of the Act. As the number of
AORs on this topic increased, the
Commission decided that it would be
advisable to draft a generally-applicable
rule to deal with these entities.

The NPRM sought comments on two
alternative approaches. Under

Alternative A, LLCs would be treated as
partnerships for FECA purposes.
Contributions by an LLC would be
attributed to the LLC and to each
member of the LLC in direct proportion
to member’s share of the LLCs profits,
as reported to the recipient by the LLC,
or by agreement of the members, as long
as certain conditions were met.

Under Alternative B, the Commission
would defer to the IRS ““check the box”
rules in classifying LLCs as either
partnerships or corporations for FECA
purposes. The IRS rules allow certain
business entities to opt for corporate tax
treatment under federal law without
regard to their State law status. See, 26
CFR 301.7701-3. Generally, an eligible
entity is one that is not required to be
treated as a corporation for federal tax
purposes. Under 26 U.S.C. 7704, read in
conjunction with 26 CFR 301.7701-3,
the IRS considers LLCs eligible entities
so long as the LLC is not publicly
traded. If an eligible LLC makes no
election under these rules, the IRS’
“default rule” treats the LLC as a
partnership. 26 CFR 301.7701-3(b).
Alternatively, if an LLC selects
corporate tax status by ‘‘checking the
box,” it is taxed as a corporation for
federal tax purposes. 26 CFR 301.7701—
3(b)(3).

Like the IRS rules, the Commission
would treat all LLCs as partnerships
unless an LLC opts for federal corporate
tax treatment pursuant to the “check the
box’’ provisions. Both LLCs which
*“‘check the corporate box” and those
that are publicly traded would be
treated as corporations for FECA
purposes.

For the reasons set forth below, the
Commission is adopting Alternative B
and will follow the IRS’ ““check the box”
approach for purposes of these rules.
The new rules therefore supersede AOs
1998-15, 1998-11, 1997-17, 1997-4,
1996-13, and 1995-11, in which the
Commission determined that LLCs
should be treated as “‘persons” for FECA
purposes.

The Commission notes that these
rules should be viewed as a narrow
exception to its general practice of
looking to State law to determine
corporate status. The Commission will
continue to treat all entities that qualify
as corporations under State law as
corporations for FECA purposes.

Section 110.1(g) Contributions by
Limited Liability Companies
Section 110.1(g)(1) Definition

LLCs are a relatively recent creation of
state law. Wyoming enacted the first

LLC statute in 1977, but the majority of
these laws have been enacted since

1990. Callison and Sullivan, Limited
Liability Companies, section 1.5 (1994).
LLCs are a cross between the traditional
corporation and a partnership, sharing
both corporate and partnership
attributes. Like partnerships, LLC
members are generally taxed as partners
at the state level, but enjoy the liability
protection of corporate shareholders. To
varying extents, LLCs possess other
corporate attributes, including free
transferability of interest, centralized
management, and the ability to
accumulate capital. This section defines
a limited liability company as a
business entity recognized as a limited
liability company under the laws of the
State in which it is established.

Section 110.1(g)(2) Treatment of
Certain LLCs as Partnerships

This section follows the IRS “check
the box” rules at 26 CFR 301.7701-3,
stating that a contribution by an LLC
that elects to be treated as a partnership
by the IRS, or does not elect treatment
as either a partnership or a corporation,
shall be considered a contribution from
a partnership pursuant to 11 CFR
110.1(e). Since most LLCs choose this
tax classification, or acquire it through
default, they will be covered by this
paragraph.

One commenter urged the
Commission to adopt Alternative A,
which would treat all LLCs as
partnerships. However, the structure of
LLCs that elect corporate tax treatment
is such that they would find it
impracticable, if not impossible, to
comply with such a requirement. As the
Tax Court has explained, partnerships,
and by analogy partnership-like LLCs,
“must maintain a capital account for
each member that directly reflects the
actual amounts paid in respect to that
particular membership interest. There is
no such requirement for corporations. A
corporation is a separate legal entity,
whereas a partnership is an aggregate of
its partners. A corporation does not
have individual drawing accounts for
each of its shareholders.” Board of
Trade of Chicago v. Comm. of Internal
Revenue, 106 T.C. 369, 391 n.21 (1996).
Therefore, corporate-like LLCs would be
hard-pressed to comply with this
requirement.

Another commenter requested that
the Commission continue the approach
set forth in past advisory opinions, i.e.,
treat LLCs as persons subject to the 2
U.S.C. 441a(a) contribution limits. The
Commission is concerned that this
approach could lead to possible
proliferation problems, since a person
who was a member of numerous LLCs
could contribute up to the statutory
limits through each of them. Also, if any
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of the LLC’s members were prohibited
from contributing, e.g., were foreign
nationals or government contractors, the
LLC itself would be precluded from
making contributions, under this
approach.

Section 110.1(g)(3) Treatment of
Certain LLCs as Corporations

This section states that an LLC that
elects to be treated as a corporation by
the IRS pursuant to 26 CFR 301.7701—
3, or an LLC with publicly-traded
shares, shall be considered a
corporation pursuant to 11 CFR Part
114. Part 114 contains the Commission’s
rules governing corporate and labor
organization activity under the FECA.

The Commission notes that, in order
to determine the type of entities subject
to corporate treatment under the FECA,
it must first identify those business
entities that should be defined as
corporations. This term is not explicitly
defined anywhere in the Act or the
regulations. The only reference in the
legislative history directs the
Commission to look to State law to
determine the status of professional
corporations, but is silent as to all other
types of corporations. See H.R. Rept.
1438 (Conf.), 93d Cong., 2d Sess. 68-69
(1974).

Since Congress did not “directly
address the precise question at issue”’—
whether the definition of corporation
includes LLCs—the Commission is free
to refer to the IRS rules, as long as its
interpretation is not ‘““manifestly
contrary to the statute.” Chevron U.S.A,,
Inc. v. National Resources Defense
Council, Inc., 837 U.S. 837, 842-44
(1984). The Chevron analysis is the
standard used by Federal courts to
determine whether or not an agency has
construed the statute permissibly. See
also, Clifton v. FEC, 114 F.3d 1309, 1318
(1st Cir. 1997); Bush-Quayle 92 Primary
Committee, Inc. v. FEC, 104 F.3d 448,
452 (D.C.Cir. 1997)

When an LLC elects corporate status
for IRS purposes, it is essentially telling
the IRS that its organizational structure
and functions are more akin to a
corporation than a partnership. This
allows the LLC to accumulate capital at
the corporate level, and to take
advantage of favorable tax treatment of
corporate losses and dividends received.
Rather than attempting to determine
whether an LLC more closely resembles
a corporation versus a partnership, or
simply classifying an LLC as a
partnership without any reference to its
actual structure or form, the
Commission believes it can most
effectively carry out FECA'’s intent by
classifying LLCs according to their
federal tax status, which most

accurately describes whether an LLC’s
structure and function are more akin to
a ‘“‘corporation” or a “partnership.”

The U.S. Supreme Court has
interpreted congressional intent behind
the FECA'’s prohibition of corporate
contributions as a legitimate ““need to
restrict the influence of political war
chests funneled through the corporate
form” and to ‘‘regulate the substantial
aggregations of wealth amassed by the
special advantages which go with the
corporate form of organization.” FEC v.
National Conservative Political Action
Committee, 470 U.S. 480, 501 (1985),
guoting National Right to Work
Committee v. FEC, 197, 210 (1982).
Following the IRS’ “‘check the box”
approach carries out this policy.

An LLC electing federal corporate
status ‘““checks the box’ because it seeks
to enjoy the benefits of corporate status.
Such corporate advantages include,
inter alia, flexible merger rules, the
avoidance of personal income tax for
LLC members, preferential tax treatment
on dividends received and deductions
for corporate losses, subject to certain
rules. LLCs might also elect corporate
status in preparation for an upcoming
corporate merger.

Election of IRS corporate status
confers specific benefits on those LLCs,
just as State-chartered corporations
enjoy similar advantages. Thus the
Commission is fulfilling the purpose
behind FECA'’s corporate prohibitions
by regulating these entities as
corporations.

As explained above, the
Commission’s adoption of the IRS
treatment is consistent with the
underlying policy regarding the ability
of corporate-like LLCs to amass capital
through the special advantages
conferred upon them by the Federal
Government. Moreover, the courts have
consistently held that, where a
corporation does not exist under State
law, Federal agencies may appropriately
refer to the policies behind Federal
statutes in identifying the “corporate-
like” activities of non-corporate forms.
In Morrissey v. Commissioner, 296 U.S.
344 (1935), the Supreme Court held that
a trust could be classified as an
association, conferring what was, at that
time, the equivalent of corporate tax
status, for Federal income tax purposes.
Instead of looking to State status or
“labels,” the Court explained that,
“[w]hile the use of corporate forms may
furnish persuasive evidence of the
existence of an association, the absence
* * * of the usual terminology of
corporations cannot be regarded as
decisive. Thus an association may not
have 'directors’ or 'officers’ but the
‘trustees’ may function ’in much the

same manner as the directors in a
corporation’ for the purpose of carrying
on the enterprise.” Id. at 358 (internal
citations omitted). Similarly, in U.S. v.
McDonald & Eide, Inc., 865 F.2d 73, 76
(3d Cir. 1989), the Third Circuit Court
of Appeals held that, because there is no
Federal common law of corporations,
“‘state law is used where persuasive, but
ignored when not in accord with the
policies” of the underlying federal
statute, in this case the Internal Revenue
Code.

The IRS’ “check the box™ rules, read
in conjunction with 26 U.S.C. 7704,
which requires publicly-traded
partnerships to be taxed as corporations
for tax purposes, require publicly-traded
LLCs to be taxed as corporations.
Paragraph 110.1(g)(3), therefore, further
provides that publicly-traded LLCs shall
be treated as corporations for FECA
purposes.

Section 110.1(g)(4) Contributions by
Single Member LLCs

The IRS in its comment pointed out
that single member LLCs are not eligible
for treatment as partnerships—that is,
they cannot “check the box™ to elect
partnership treatment. Consistent with
this approach, section 110.1(g)(4) states
that a contribution by a single-member
LLC that does not elect corporate tax
treatment shall be attributed only to that
member. Because of the unity of the
member and the LLC in this situation,
it is appropriate for attribution of the
contribution to pass through the LLC
and attach to the single member under
these circumstances.

Section 110.1(g)(5) Information
Provided to Recipient Committees

One commenter pointed out that, if
this approach were adopted, a recipient
committee might inadvertently accept
an illegal contribution, because the
committee would have no way of
knowing whether the LLC had opted for
corporate tax treatment and was
therefore prohibited from contributing
to Federal campaigns. The Commission
further notes that the recipient
committee would have no way of
knowing how to attribute a contribution
made by an eligible multi-member or
single member LLC, unless that
information was provided. Section
110.1(g)(5) accordingly states that an
LLC that makes a contribution pursuant
to paragraph (g)(2) or (g)(4) of this
section shall, at the time it makes the
contribution, provide information to the
recipient committee as to how the
contribution is to be attributed, and
affirm to the recipient committee that
the LLC is eligible to make the
contribution.
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Subchapter S Corporations

Subchapter S corporations are
corporations that, if they meet certain
size and other requirements, can choose
to be taxed as unincorporated
businesses for Federal income tax
purposes under Subchapter S of the
Internal Revenue Code, 26 U.S.C. 1361—
1379. Because there is some general
similarity between the Federal income
taxation of LLCs and Subchapter S
corporations, the NPRM also sought
comments as to whether Subchapter S
corporations should be allowed to make
otherwise lawful contributions in
Federal elections. Under that approach,
contributions by a Subchapter S
corporation would be attributed only to
the individual stockholders of the
corporation as their personal
(noncorporate) contributions and would
be subject to their limits under the Act.

Because Subchapter S corporations
are considered corporations under the
laws of all fifty States, the final rules do
not address this issue.

Certification of No Effect Pursuantto 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

These proposed rules would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that limited liability
companies are already covered by the
Act, and the proposed revisions would
clarify the extent to which they could
contribute to Federal campaigns. In
some instances this amount would be
greater than is presently the case, while
in others it would be smaller. In neither
case would the amount involved qualify
as “‘significant” for purposes of the
Regulatory Flexibility Act.

List of Subjects in 11 CFR Part 110

Campaign funds, Political candidates,
Political committees and parties.

For the reasons set out in the
preamble, Subchapter A, Chapter | of
Title 11 of the Code of Federal
Regulations is amended to read as
follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for Part 110
continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d(a)(8), 441a, 441b, 441d, 441e,
441f, 441g and 441h.

2. Section 110.1 is amended by
adding new paragraph (g) to read as
follows:

§110.1 Contributions by persons other
than multicandidate political committees (2
U.S.C. 441a(a)(1)

* * * * *

(9) Contributions by limited liability
companies (‘“‘LLC").

(1) Definition. A limited liability
company is a business entity that is
recognized as a limited liability
company under the laws of the State in
which it is established.

(2) A contribution by an LLC that
elects to be treated as a partnership by
the Internal Revenue Service pursuant
to 26 CFR 301.7701-3, or does not elect
treatment as either a partnership or a
corporation pursuant to that section,
shall be considered a contribution from
a partnership pursuant to 11 CFR
110.1(e).

(3) An LLC that elects to be treated as
a corporation by the Internal Revenue
Service, pursuant to 26 CFR 301.7701-
3, or an LLC with publicly-traded
shares, shall be considered a
corporation pursuant to 11 CFR Part
114.

(4) A contribution by an LLC with a
single natural person member that does
not elect to be treated as a corporation
by the Internal Revenue Service
pursuant to 26 CFR 301.7701-3 shall be
attributed only to that single member.

(5) An LLC that makes a contribution
pursuant to paragraph (g)(2) or (g)(4) of
this section shall, at the time it makes
the contribution, provide information to
the recipient committee as to how the
contribution is to be attributed, and
affirm to the recipient committee that it
is eligible to make the contribution.
* * * * *

Dated: June 25, 1999.
Scott E. Thomas,
Chairman, Federal Election Commission.
[FR Doc. 99-16605 Filed 7-9-99; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Selamectin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Pfizer, Inc.
The NADA provides for veterinary

prescription use of selamectin solution
as a topical parasiticide for dogs and
cats.

EFFECTIVE DATE: July 12, 1999.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-7540.
SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017-5755, filed NADA 141-152 that
provides for topical veterinary
prescription use of Revolution™
(selamectin) solution. Selamectin kills
adult fleas and prevents flea eggs from
hatching for 1 month, and it is indicated
for the prevention and control of flea
infestations (Ctenocephalides felis),
prevention of heartworm disease caused
by Dirofilaria immitis, and treatment
and control of ear mite (Otodectes
cynotis) infestations in dogs and cats; in
dogs for treatment and control of
sarcoptic mange (Sarcoptes scabiei); and
in cats for treatment of intestinal
hookworm (Ancylostoma tubaeforme)
and roundworm (Toxocara cati)
infections. The NADA is approved as of
May 26, 1999, and the regulations are
amended by adding 21 CFR 524.2098 to
reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning May
26, 1999, because no active ingredient
(including any ester or salt of the drug)
has been previously approved in any
other application filed under section
512(b)(1) of the act.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
itis a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.
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List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. Section 524.2098 is added to read
as follows:

§524.2098 Selamectin.

(a) Specifications. Each milliliter
contains 60 or 120 milligrams of
selamectin.

(b) Sponsor. See 000069 in
§510.600(c) of this chapter.

(c) [Reserved]

(d) Conditions of use—(1) Amount.
2.7 milligrams of selamectin, topically,
per pound (6 milligrams per kilogram)
of body weight once a month.

(2) Indications for use. Kills adult
fleas and prevents flea eggs from
hatching for 1 month, and it is indicated
for the prevention and control of flea
infestations (Ctenocephalides felis),
prevention of heartworm disease caused
by Dirofilaria immitis, and treatment
and control of ear mite (Otodectes
cynotis) infestations in dogs and cats.
Treatment and control of sarcoptic
mange (Sarcoptes scabiei) in dogs.
Treatment of intestinal hookworm
(Ancylostoma tubaeforme) and
roundworm (Toxocara cati) infections
in cats. For dogs and cats 6 weeks of age
and older.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: June 29, 1999.
George A. Mitchell,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. 99-17507 Filed 7-9-99; 8:45 am]
BILLING CODE 4160-01-F

POSTAL RATE COMMISSION
39 CFR Part 3002

Mission Statement for Office of
Consumer Advocate

[Order No. 1255; Docket No. RM99-3]

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: The Commission has replaced
a set of policy guidelines for its Office
of Consumer Advocate (OCA) with a
mission statement. The superseding
statement retains current duties, adds
responsibilities, and identifies
opportunities for public input. This
action clarifies and updates the OCA'’s
role.

DATES: Effective July 12, 1999.
ADDRESSES: Send correspondence about
this rule to the attention of Margaret P.
Crenshaw, Secretary, Postal Rate
Commission, 1333 H Street, NW.,
Washington, DC 20268—-0001.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
Postal Rate Commission, 1333 H Street
NW., Washington, DC, 20268-0001,
202-789-6820.

SUPPLEMENTARY INFORMATION: Before
recommending decisions on rate and
classification matters, the Postal Rate
Commission is required by the Postal
Reorganization Act to provide an
opportunity for a hearing on the record
to ““‘the Postal Service, users of the
mails, and an officer of the Commission
who shall be required to represent the
interests of the general public.” 39
U.S.C. 3624(a). In Order No. 433, issued
June 1, 1982, the Commission issued
policy guidelines for the officer of the
Commission (OOC) (and for the
permanent staff assigned to the OOC)
with respect to representing the
interests of the general public.
Subsequently, the Commission
designated a staff unit as the Office of
the Consumer Advocate (OCA). The
director of the OCA is generally
appointed as the officer of the
Commission responsible for
representing the interests of the general
public. See 39 CFR 3002.7 (describing
the OCA) and Appendix A to 39 CFR
Part 3002 (the policy statement).

Development of Superseding Mission
Statement

The Commission has developed a
mission statement of the OCA
(presented as Appendix A to this order)
to update and reemphasize the
importance of the role of OCA in
proceedings before the Commission.
The mission statement encompasses the
duties outlined in the 1982 guidelines,
but broadens the scope of the activities
the OCA is expected to undertake in
representing the general public interest.
The purpose of the mission statement
also is to apprise the general public and
participants in proceedings before the
Commission of the current role of the
OCA in the work of the agency and the
opportunities available for public input
in Commission proceedings.

The mission statement is not intended
to limit the means by which the OCA
represents the interests of the general
public. The Commission will not
consider either the scope of the
activities of the OCA or whether
positions taken by OCA adhere to the
mission statement as an issue in any
proceeding.

The OCA will participate in formal
dockets before the Commission,
including rulemaking dockets initiated
by the Commission, and make
evidentiary and legal presentations to
the Commission on issues arising in
such dockets. OCA shall participate in
informal and formal discovery to obtain
information needed to support its
presentations or otherwise to inform the
Commission on pending issues. For its
presentations, OCA may utilize its staff
resources and, where appropriate, retain
expert witnesses, consultants, or
counsel to assist it in preparing and
presenting material to the Commission.
OCA will present views to the
Commission on behalf of members of
the general public, including
individuals and small businesses as
both senders and recipients of mail,
who are not otherwise adequately
represented by private parties in
proceedings before the Commission.
The OCA shall also participate in
dockets to assure that a full record is
developed for Commission
consideration.

In the event the Commission indicates
through a notice of inquiry or other
suitable procedure that it wishes to
explore certain issues, including the
reconsideration of previous decisions to
evaluate their continued viability, the
OCA shall contribute to this process on
the same basis as all other parties. The
OCA shall also carry out such other
functions as may be assigned to it by the
Commission.

The Commission values appropriate
contact between the OCA and members
of the general public and organizations
representing consumers or advocating
on behalf of consumers. Such contacts
can provide useful information as to
general public postal needs and
preferences; widely held concerns about
postal rates and services; and
complaints about, or perceptions of,
deficiencies in the Postal Service. Such
contacts also can be the source of
specific suggestions for changes in the
Domestic Mail Classification Schedule
(DMCS) and the DMCS Fee Schedule,
and for other public suggestions for
changes in which the Commission may
be interested. Such suggestions may
include matters that are not the subject
of specific Commission proceedings.
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The OCA is expected to maintain
regular contact with consumer advocacy
or public interest groups that may wish
to participate, either on a full or limited
basis, in proceedings before the
Commission. The OCA may consult
with such groups and shall facilitate,
through informational or logistical
means, the ability of such groups to
present their positions to the
Commission. The OCA also shall serve
as a resource to assist individuals and
otherwise unrepresented entities to
understand how they may best present
their views to the Commission.

Other Responsibilities

In addition to the duty to participate
in Commission proceedings, the OCA
staff is expected to stay abreast of the
body of published information germane
to postal rate and classification matters,
as well as regulatory and non-regulatory
developments in related fields such
public utilities, telecommunications,
and transportation. The OCA staff is
expected to increase its understanding
of mailer needs and postal operations by
appropriate field study, including the
use of surveys where appropriate.
Public contacts and informational
undertakings of this nature are
appropriately related to the OCA’s
function.

Impact on Existing Policy Statement

The mission statement that has been
developed supersedes the ““Policy
Guidelines for Representation of the
Interests of the General Public in
Commission Proceedings,” which
currently appears as Appendix A to 39
CFR Part 3002. Adoption of the mission
statement also requires a minor
conforming editorial change in 39 CFR
3002.7(c).

Effective Date

The Commission has determined that
the mission statement shall take effect
upon publication of this notice and
order.

List of Subjects in 39 CFR Part 3002

Administrative practice and
procedure, Organization and functions,
Postal Service.

For the reasons stated in the
preamble, the Postal Rate Commission
amends part 3002 of title 39 of the Code
of Federal Regulations as follows:

PART 3002—ORGANIZATION

1. The authority citation for part 3002
continues to read as follows:

Authority: 39 U.S.C. 404(b), 3603, 3622—
24, 3661, 3662.

2. In §3002.7(c) remove the phrase
“policy statement” and add in its place
the phrase “mission statement.”

3. Revise Appendix A to part 3002 as
follows:

Appendix A to Part 3002—Postal Rate
Commission, Mission Statement of the
Office of the Consumer Advocate

The mission of the Office of the Consumer
Advocate is to be a vigorous, responsive, and
effective advocate for reasonable and
equitable treatment of the general public in
proceedings before the Postal Rate
Commission.

In furtherance of this mission, the Office of
the Consumer Advocate will:

1. Give a strong and consistent voice to the
views of consumers, especially those that are
not otherwise represented in Commission
proceedings;

2. Argue for equity on behalf of individuals
and small businesses, both as senders and as
recipients of mail and mail services;

3. Utilize all means and procedures
available under the Commission’s rules and
applicable law to present evidence and
arguments on behalf of consumers in
Commission proceedings;

4. Assist in the development of a complete
record on issues pending before the
Commission;

5. Engage in dialogue with parties or
participants in proceedings before the
Commission to advance the interests of
consumers;

6. Encourage the equitable settlement of
issues among the parties and participants in
proceedings whenever possible;

7. Promote fair competition between the
United States Postal Service and its
competitors for the ultimate benefit of
consumers;

8. Seek out responsible advocates of
consumer interests and encourage their
participation in Commission cases;

9. Maintain the highest standards of
competence and quality in all evidence and
pleadings submitted to the Commission; and

10. Maintain separation and independence
from the Commission and its advisory staff
in the course of proceedings before the
Commission.

Dated: July 7, 1999.
Cyril J. Pittack,
Acting Secretary.
[FR Doc. 99-17638 Filed 7-9-99; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH 125-1a; FRL-6375-4]

Approval and Promulgation of
Maintenance Plan Revisions; Ohio

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Direct final rule.

SUMMARY: USEPA is approving a June 1,
1999 request from Ohio for a State
Implementation Plan (SIP) revision of
the Dayton/Springfield, Ohio ozone
maintenance plan. The maintenance
plan revision establishes a new
transportation conformity mobile source
emissions budget for the year 2005. We
are also approving the revision of the
maintenance plan which reestimates
point source growth and allots a larger
volatile organic compounds (VOCs)
budget to the area’s 2005 mobile source
sector for transportation conformity
purposes. This allocation will still
maintain the total emissions for the area
at or below the attainment level
required by the transportation
conformity regulations. We are also
correcting a typographical error in the
original maintenance plan approval.

DATES: This rule is effective on August
26, 1999, unless USEPA receives
adverse written comments by August
11, 1999. If adverse comment is
received, USEPA will publish a timely
withdrawal of the rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Send written comments to:
J. EImer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois,
60604. You may inspect copies of the
documents relevant to this action during
normal business hours at the following
location: Regulation Development
Section, Air Programs Branch, (AR-18)),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois, 60604. Please contact
Patricia Morris at (312) 353-8656 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—8656.
SUPPLEMENTARY INFORMATION: This
Supplementary Information section is
organized as follows:

What action is USEPA taking today?
Who is affected by this action?

How did the State support its request?
What is transportation conformity?
What is an emissions budget?

What is a safety margin?

How does this action change the
Dayton/Springfield, Ohio
maintenance plan?

Why is the request approvable?
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What Action Is USEPA Taking Today?

In this action, we are approving a
revision to the maintenance plan for the
Dayton/Springfield, Ohio, ozone
maintenance area. The Dayton/
Springfield, Ohio ozone maintenance
area includes the Counties of
Montgomery, Clark, Greene and Miami
Counties. The revision will change the
mobile source emission budget that is
used for transportation conformity
purposes. The revision will also change
the projected growth in industrial
sources (point sources) from the
projections in the currently approved
maintenance plan. The revision will
keep the projected total emissions for
the area at or below the attainment level
required by law. This action will allow
State or local agencies to maintain air
quality while providing for
transportation growth and growth in
point and area sources.

We are also correcting a typographical
error in the original maintenance plan
approval. The original Federal Register
approval on May 5, 1995, (60 FR 22289)
contained a typographical error in Table
1 showing the VOC emissions from the
source categories in the Dayton/
Springfield area. The 2005 VOC
emissions for point and area sources are
incorrect in Table 1. The correct number
for point source VOC emissions in 2005
should be 98.0 and the correct number
for area sources in 2005 should be 63.8
tons of VOC. These corrected numbers
match the original submittal from the
Ohio Environmental Protection Agency
(OEPA) and are documented in the
docket materials. This correction does
not change the substance of the
maintenance plan approval.

Who Is Affected by This Action?

Primarily, the transportation sector
represented by the Ohio Department of
Transportation and the Miami Valley
Regional Planning Commission (the
metropolitan planning organization)
will benefit from this revision.
Although, the long range transportation
plan for the Dayton/Springfield area
projects higher emissions than currently
allowed in the maintenance plan, the
conformity rule provides that the
maintenance plan can be revised. The
Dayton/Springfield maintenance plan
does not currently have a ‘“safety
margin’ which can be allocated to the
transportation sector. In a Federal
Register notice (62 FR 44903) published
on August 25, 1997, all of the VOC
safety margin was allocated to the
mobile source budget. Therefore, there
is no safety margin to allocate.

Instead, the OEPA and the Regional
Air Pollution Control Agency have

reestimated the projected growth from
industrial sources. Current projections
of industrial growth are less than the
projections estimated in the approved
maintenance plan. The maintenance
plan and the projections in the
maintenance plan were approved on
May 5, 1995, in the Federal Register (60
FR 22289). These projections allowed
for substantial growth in industrial
sources. The growth in industrial
sources was offset by reductions from
the mobile source sector through
implementation of the inspection and
maintenance program and cleaner
automobiles. If source growth or
population growth were to increase as
initially projected, the OEPA would
need to offset the emissions by
implementing a reduction strategy to
keep the maintenance plan emissions at
the air quality attainment level.

How Did the State Support This
Request?

The State provided updated emissions
projections and budget numbers to
support their request. On June 1, 1999,
Ohio formally submitted to USEPA a
SIP revision request for the Dayton/
Springfield ozone maintenance area. A
public hearing on this proposal was
held on June 3, 1999. No one from the
public commented on the proposed
revisions.

In the submittal, Ohio requested to
allocate 5.5 tons per day to establish a
new 2005 mobile source emissions
budgets for VOC for the Dayton, Ohio,
0zone maintenance area. The State
recalculated the stationary source
growth between the years 1990 and
2005 (the last year of the maintenance
plan). Stationary sources in 1990 were
estimated to contribute 37.4 tons per
day of VOC. In 2005 stationary sources
were allowed to grow up to 98.0 (this is
the corrected number) tons per day of
VOC. This is a significant increase in
industrial emissions over a 15 year time
frame. Growth of stationary source
emissions was not as large as earlier
anticipated. Based on the revised
projections, stationary source growth
will be reduced to 92.5 tons per day
which is still a significant potential
increase. The State requested that 5.5
tons per day of VOC be allocated to the
mobile source sector for the conformity
budget. The mobile source budgets are
used for transportation conformity
purposes.

What Is Transportation Conformity?

Transportation conformity means that
the level of emissions from the
transportation sector (cars, trucks and
buses) must be consistent with the
requirements in the SIP to attain and

maintain the air quality standards. The
Clean Air Act, in section 176(c),
requires conformity of transportation
plans, programs and projects to an
implementation plan’s purpose of
attaining and maintaining the National
Ambient Air Quality Standards. On
November 24, 1993, USEPA published a
final rule establishing criteria and
procedures for determining if
transportation plans, programs and
projects funded or approved under Title
23 U.S.C. or the Federal Transit Act
conform to the SIP.

The transportation conformity rules
require an ozone maintenance area,
such as Dayton/Springfield, to compare
the actual projected emissions from
cars, trucks and buses on the highway
network, to the mobile source emissions
budget established by the maintenance
plan. The Dayton/Springfield area has
an approved maintenance plan. Our
approval of the maintenance plan on
May 5, 1995, established the mobile
source emissions budgets for
transportation conformity purposes. The
transportation conformity budget was
changed on August 25, 1997, when
USEPA approved a revision to the
maintenance plan which allocated the
2.4 tons per day VOC safety margin to
the mobile source budget. At that time,
the mobile source budget changed from
31.7 tons per day of VOC to 34.1 tons
per day of VOC.

What Is an Emissions Budget?

An emissions budget is the projected
level of controlled emissions from the
transportation sector (mobile sources)
that is estimated in the SIP. The SIP
controls emissions through regulations,
for example, on fuels and exhaust levels
for cars. The emissions budget concept
is further explained in the preamble to
the November 24, 1993, transportation
conformity rule (58 FR 62188). The
preamble also describes how to
establish the mobile source emissions
budget in the SIP and how to revise the
emissions budget. The transportation
conformity rule allows the mobile
source emissions budget to be changed
as long as the total level of emissions
from all sources remains below the
attainment level.

What Is a Safety Margin?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
attainment level of emissions is the
level of emissions during one of the
years in which the area met the air
quality health standard. For example:
the Dayton/Springfield area attained the
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one hour ozone standard during the
1989-1991 time period. The State uses
1990 as the attainment level of
emissions for the area. The emissions
from point, area and mobile sources in
1990 equaled 131.1 tons per day of
VOC. The Ohio Environmental
Protection Agency projected emissions
out to the year 2005 and projected a
total of 131.1 tons per day of VOC. The
safety margin is calculated to be the
difference between these amounts or, in
this case, 0 tons per day of VOC. Table
1 gives detailed information on the
estimated emissions from each source
category and the safety margin
calculation.

The 2005 emission projections reflect
the point, area and mobile source
changes and reductions and are
illustrated in Table 1. Please note that
these numbers reflect the corrected
typographical error to the point and area
source 2005 numbers.

TABLE 1.—NOx AND VOC EMISSIONS
BUDGET; AND SAFETY MARGIN DE-
TERMINATIONS, STARK COUNTY

In the submittal, Ohio requested to
change the projected growth of
stationary source emissions and to use
the difference to add 5.5 tons per day of
VOC to the mobile source emissions
budget. The SIP revision requests the
allocation of 5.5 tons/day VOC, into the
area’s mobile source emissions budget.
The 2005 mobile source emissions
budget showing the maintenance plan
changes to stationary and area sources
are in Table 2. The mobile source
emissions budget in Table 2 will be
used for transportation conformity
purposes.

Table 2 below illustrates that the
requested changes can be made to the
2005 mobile source budget and that
total emissions will still remain at the
1990 attainment level of total emissions
for the Dayton/Springfield maintenance
area. Since the area would still be at or
below the 1990 attainment level for the
total emissions, this allocation is
allowed by the conformity rule.

TABLE 2.—MAINTENANCE PLAN
CHANGES TO THE 2005 EMISSIONS

[Tons/day] BUDGET, DAYTON/SPRINGFIELD
Source category 1990 | 2005 [Tons/day]
VOC Emissions: Source category 1990 | 2005
POINt .o, 374 | 980 —
Mobile (on-road) .. 103.6 | 34.1 VOC Emissions:
Biogenic ............. ... | 105.2 | 105.2 Point ..o 37.4 92.5
Ar€a ..vvveecieeeeeee e 54.9 63.8 Mobile (on-road) .. 103.6 39.6
Biogenic .......cccccvniiiiienn 105.2 | 105.2
Totals ..ovevvieieeiiiieeieeee 301.1| 301.1 F A =T RN 54.9 63.8
Safety Margin = 1990 total emissions
— 2005 total emissions = 0 tons/day VOC TOAIS ovvsvssvssvrssvrnes 3011 | 3011

The emissions are projected to
maintain the area’s air quality consistent
with the air quality health standard. The
safety margin credit can be allocated to
the transportation sector. The total
emission level, must stay below the
attainment level or safety level and to be
acceptable. The safety margin is the
extra safety [points] that can be
allocated as long as the total level is
maintained.

How Does This Action Change the
Dayton/Springfield Maintenance Plan?

It raises the budget for mobile sources
and lowers the amount of expected
growth in industrial source (point
source) emissions. The maintenance
plan is designed to provide for future
growth while still maintaining the
ozone air quality standard. Growth in
industries, population, and traffic is
offset with reductions from cleaner cars
and other emission reduction programs.
Through the maintenance plan the State
and local agencies can manage and
maintain air quality while providing for
growth.

Remaining Safety Margin = 1990 total emis-
sions — 2005 total emissions = 0 tons/day
voC

Why is the Request Approvable?

After review of the SIP revision
request, USEPA finds that the requested
change in the maintenance plan for the
Dayton/Springfield area is approvable.
The revised growth estimates for
stationary sources are reasonable
because the past data between 1990 and
1998 indicate a slower growth rate than
in the original maintenance plan. The
5.5 tons per day allocated to mobile
sources still allows sufficient growth
margin for the stationary sources and
maintains the total emissions for the
area at the attainment year inventory
level as required by the transportation
conformity regulations.

USEPA Action

USEPA is approving the requested
change to the growth estimates in the
maintenance plan and the change to the
mobile source budget for the Dayton/
Springfield ozone maintenance area.

USEPA is publishing this action
without prior proposal because USEPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, USEPA is proposing to
approve the SIP revision should adverse
written comments be filed. This action
will be effective without further notice
unless USEPA receives relevant adverse
written comment by August 11, 1999.
Should the Agency receive such
comments, it will publish a final rule
informing the public that this action
will not take effect. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on August 26, 1999.

Administrative Requirements

Administrative Requirements are
organized as follows:
A. Executive Order 12866
B. Executive Order 12875
C. Executive Order 13045
D. Executive Order 13084
E.
F.
G.
H
l.

Unfunded Mandates

Submission to Congress and the
Comptroller

Paperwork Reduction Act

Executive Order 12898: Environmental
Justice

J. National Technology Transfer and

Advancement Act
K. Petitions for Judicial Review

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

B. Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under E.O. 12875, USEPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, USEPA must provide to the
Office of Management and Budget a
description of the extent of USEPA’s
prior consultation with representatives
of affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires USEPA to develop an
effective process permitting elected
officials and other representatives of

Regulatory Flexibility Act
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state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
USEPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. USEPA
interprets E.O. 13045 as applying only
to those regulatory actions that are
based on health or safety risks, such that
the analysis required under section 5—
501 of the Order has the potential to
influence the regulation.

This action is not subject to E.O.
13045 because it approves a state rule
implementing a previously promulgated
health or safety-based Federal standard,
and preserves the existing level of
pollution control for the affected areas.

D. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under E.O. 13084, USEPA may not
issue a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, USEPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of USEPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, E.O. 13084
requires USEPA to develop an effective

process permitting elected and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids USEPA to
base its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, USEPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
annual costs to State, local, or tribal
governments in the aggregate; or to
private sector, of $100 million or more.
Under Section 205, USEPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires USEPA to establish
a plan for informing and advising any
small governments that may be

significantly or uniquely impacted by
the rule.

USEPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State, or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. USEPA will submit
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. Paperwork Reduction Act

This action does not contain any
information collection requirements
which requires OMB approval under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

I. Executive Order 12898:
Environmental Justice

Under E.O. 12898 each Federal
agency must make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects of its programs,
policies, and activities on minorities
and low-income populations. Today’s
action (revising the emissions budgets
in Ohio’s maintenance plan for Stark
County) does not adversely affect
minorities and low-income populations
because the new, more stringent 8-hour
ozone standard is in effect and provides
increased protection to the public,
especially children and other at-risk
populations.
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J. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing new
regulations. To comply with NTTAA,
USEPA must consider and use
“voluntary consensus standards” (VCS)
if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

USEPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

K. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 10,
1999. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons, Ozone,
Nitrogen oxides, Transportation
conformity.

Dated: June 29, 1999.

Francis X. Lyons,
Regional Administrator, Region 5.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart KK—Ohio

2. Section 52.1885 is amended by
adding paragraph (a)(12) to read as
follows:

§52.1885 Control Strategy: Ozone

(a) * * *

(12) Approval—On June 1, 1999, Ohio
submitted a revision to the ozone
maintenance plan for the Dayton/

Springfield area. The revision consists
of revising the point source growth
estimates and allocating 5.5 tons per day
of VOCs to the transportation
conformity mobile source emissions
budget. The mobile source VOC budget
for transportation conformity purposes
for the Dayton/Springfield area is now:
39.6 tons per day of volatile organic
compound emissions for the year 2005.
The approval also corrects a
typographical error in the maintenance
plan point and area source numbers for
2005.

[FR Doc. 99-17491 Filed 7-9-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 192-0160 FRL—6376-4]

Withdrawal of Direct Final Rule for
Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Mojave
Desert Air Quality Management District
and Tehama County Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to an adverse comment,
EPA is withdrawing the direct final rule
for the approval of revisions to the
California State Implementation Plan.
EPA published the direct final rule on
May 13, 1999 (64 FR 25822), approving
revisions to rules from the following air
pollution control districts: Mojave
Desert Air Quality Management District
(SCAQMD) and Tehama County Air
Pollution Control District (TCAPCD). As
stated in that Federal Register
document, if adverse or critical
comments were received by June 14,
1999, the rule would not take effect and
notice of withdrawal would be
published in the Federal Register. EPA
subsequently received adverse
comments on that direct final rule. EPA
will address the comments received in
a subsequent final action in the near
future. EPA will not institute a second
comment period on this action.

DATES: The direct final rule published at
(64 FR 25822) is withdrawn as of July
12, 1999.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR-4),
Air Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA

94105-3901, Telephone: (415) 744—
1135.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section of
the May 13, 1999 Federal Register, and
in the proposed rule located in the
proposed rule section of the May 13,
1999 (64 FR 25854) Federal Register.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Particulate Matter.

Dated: June 29, 1999.

Laura Yoshii,
Acting Regional Administrator, Region IX.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
removing paragraphs (b)(3)(ii) and
(©)(6)(xv)(B).
[FR Doc. 99-17634 Filed 7-9-99; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[TN-217-1-9920a; FRL-6373-9]
Implementation Plan and
Redesignation Request for the

Williamson County, Tennessee Lead
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is simultaneously
approving the lead state implementation
plan (SIP) and redesignation request for
the Williamson County, Tennessee, lead
nonattainment area. Both plans, dated
May 12, 1999, were submitted by the
State of Tennessee for the purpose of
demonstrating that the Williamson
County area has attained the lead
national ambient air quality standard
(NAAQS).

DATES: This direct final rule is effective
September 10, 1999 without further
notice, unless EPA receives adverse
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comment by August 11, 1999. If adverse

comment is received, EPA will publish

a timely withdrawal of the direct final

rule in the Federal Register and inform

the public that the rule will not take
effect.

ADDRESSES: Comments may be mailed to

Kimberly Bingham at the EPA Region 4

address listed below. Copies of the

material submitted by the Tennessee

Department of Environment and

Conservation (TDEC) may be examined

during normal business hours at the

following locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, Atlanta
Federal Center, 61 Forsyth Street, SW,
Atlanta, Georgia 30303-3104

Tennessee Air Pollution Control Board,
9th Floor, L&C Annex, 401 Church
Street, Nashville, Tennessee 37243—
1531.

FOR FURTHER INFORMATION CONTACT:

Kimberly Bingham, Regulatory Planning

Section, Air Planning Branch, Air,

Pesticides and Toxics Management

Division, Region 4, Environmental

Protection Agency, Atlanta Federal

Center, 61 Forsyth Street, SW, Atlanta,

Georgia 30303. The telephone number is

(404) 562-9038.

SUPPLEMENTARY INFORMATION:

|. Background—Lead SIP

Section 107(d)(5) of the Clean Air Act
as amended in 1990 (CAA) provides for
areas to be designated as attainment,
nonattainment, or unclassifiable with
respect to the lead NAAQS. Governors
are required to submit recommended
designations for areas within their
states. When an area is designated
nonattainment, the state must prepare
and submit a SIP pursuant to sections
110(a)(2) and 172(c) of the CAA
demonstrating how the area will be
brought into attainment.

On January 6, 1992, EPA designated
the portion of Williamson County
around the General Smelting and
Refining, (GSR) Inc. (now Metalico-
College Grove, Inc.) lead smelter as a
nonattainment area for lead. This
nonattainment designation was based
on lead NAAQS violations recorded by
monitors located near the GSR facility
during the fourth quarter of 1990 and
the second quarter of 1991.

OnJuly 2, 1993, the State of
Tennessee through the Tennessee
Department of Environment and
Conservation (TDEC) submitted a SIP
for attaining the lead NAAQS in the

Williamson County lead nonattainment
area. EPA found the SIP to be
inadequate because it did not meet all
of the requirements of section 172(c) of
the CAA and requested that TDEC make
the necessary corrections and submit
supplemental information to address the
deficiencies.

On June 23, 1995, EPA promulgated
the national emission standards for
hazardous air pollutants (NESHAP) for
secondary lead smelters. Because the
existing GSR facility could not meet the
new NESHAP requirements without
extensive modifications, the company
elected to build an entirely new lead
smelter designed to meet the new
NESHAP regulations. Subsequently, on
January 16, 1997, TDEC issued a
construction permit to GSR, Inc.

In late 1997, the facility was sold and
renamed Metalico-College Grove, (MCG)
Inc. The new owner proposed changes
to the facility’s design and submitted a
new permit application to TDEC on July
13, 1998, reflecting those changes. At
that point, TDEC had begun developing
a new lead SIP and redesignation
request based on the GSR, Inc. facility.
TDEC elected to submit a lead SIP and
redesignation request dated September
11, 1998, based on the GSR facility,
while acknowledging that a new lead
SIP would be necessary to accommodate
the new MCG, Inc. smelter, as reflected
by the July 13, 1998, permit application.

On December 22, 1998, the old facility
was completely shutdown, and the new
smelter began operation. As a result,
TDEC developed a new lead SIP and
redesignation request dated May 12,
1999, based on the new MCG, Inc. lead
smelter. Further, TDEC withdrew both
the 1993 and 1998 lead SIPs and
replaced them with the new lead SIP
submittal and redesignation request.

11. Analysis of the State Submittal

The 1999 SIP revision was reviewed
using the criteria established by the
CAA in section 110(a)(2). Section 172(c)
of the CAA specifies the provisions
applicable to areas designated as
nonattainment for any of the NAAQS.
EPA has also issued a General Preamble
describing how EPA will review SIPs
and SIP revisions submitted under Title
| of the CAA, including those state
submittals containing lead
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). Because the EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of Title | advanced
in today’s approval and the supporting
rationale (57 FR 13549, April 16, 1992).

A. Attainment Demonstration

Section 192(a) of the CAA requires
that SIPs must provide for attainment of
the lead NAAQS as expeditiously as
practicable but not later than five years
from the date of an area’s nonattainment
designation. The lead nonattainment
designation for the Williamson County
area was effective on January 6, 1992;
therefore, the latest attainment date
permissible by statute would be January
6, 1997. The Williamson County area
has air quality data showing attainment
of the lead NAAQS for the years 1996
through 1998 and to date for 1999.

To demonstrate that the area will
continue to be in attainment with the
lead NAAQS, emission limits were set
through the application of reasonable
achievable control technologies (RACT)
and workplace standards at the MCG
facility. The emission limits were
evaluated using air dispersion
modeling. This modeling predicts the
impact of emissions on the environment
surrounding the facility and whether or
not the area will attain the lead NAAQS.
The modeling demonstration submitted
by TDEC for the MCG facility shows a
predicted maximum quarterly ambient
air lead concentration of 0.218
micrograms per cubic meter (ug/ms3)
which is well below the NAAQS for
lead of 1.5 pg/ms.

B. Emissions Inventory

Section 172(c)(3) of the CAA requires
that nonattainment plan provisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. Because it is
necessary to support an area’s
attainment demonstration, the emission
inventory must be included with the SIP
submission.

TDEC submitted an emissions
inventory for the base year 1998. The
inventory identifies the secondary lead
smelter owned and operated by MCG as
the sole major source of lead emissions
in the Williamson County area when
violations were recorded. The EPA is
approving the emissions inventory
because it is accurate and
comprehensive, and provides a
sufficient basis for determining the
adequacy of the attainment
demonstration for this area consistent
with the requirements of the CAA.

C. Reasonably Available Control
Measures (RACM) (Including
Reasonably Available Control
Technology (RACT))

States with lead nonattainment areas
must submit provisions to assure that
RACM (including RACT) are



37408 Federal Register/Vol

. 64, No. 132/Monday, July 12, 1999/Rules and Regulations

implemented (see section 172(c)(1)). All
smelting processes at the MCG facility
are enclosed in a single concrete and
steel building, and the building is kept
under negative pressure. Baghouses at
the facility control emissions from the
blast and reverberatory furnaces and
associated process equipment. Other
than the flues for the indirect fired
refining kettles, which contain natural
gas combustion products and no lead
emissions, the exhausts of the two
baghouses and the wet scrubber are the
only emission points for the smelter. All
of the control measures employed at the
MCG facility were evaluated for
reasonableness and technological and
economical feasibility. EPA has
determined that requirements for RACM
(including RACT) have been met.

D. Other Measures Including Emission
Limitations, and Timetables

Pursuant to 172(c)(6) of the CAA, all
nonattainment SIPs must contain
enforceable emission limitations, other
control measures, and schedules and
timetables for compliance.

The emission limits for the MCG
facility were submitted as a part of the
lead SIP and used in the modeling
study. The facility-wide emissions of
lead for MCG are limited to 0.863
pounds per hour (Ibs/hr). Any
relaxation of the emission limits which
results in a computer modeling
prediction of a maximum quarterly lead
concentration off the MCG plant
property exceeding 0.218 pg/ms3 will
require a revision of this lead SIP.

The CAA also requires that
nonattainment SIPs include other
measures and schedules and timetables
for compliance that may be needed to
ensure the attainment of the relevant
NAAQS by the applicable attainment
date. Because the Williamson County
area has been attaining the lead NAAQS
since 1996, it is not necessary to require
other control measures or a schedule
and timetable for compliance with the
NAAQS.

E. Computer Modeling

Section 110(a)(2)(K) of the CAA
requires the use of air quality modeling
to predict the effect on ambient air
quality from any emissions of an air
pollutant for which a NAAQS has been
established. Therefore, TDEC was
required to submit a modeling
demonstration with the lead SIP. TDEC
used the current long-term ISCLT3 and
CTSCREEN models. The 1998 modeling
results reveal that the maximum
quarterly lead concentration was 0.218
pg/m3 which is well below the 1.5 pg/
m3 lead NAAQS. Furthermore, it is
predicted that the maximum quarterly

lead concentration in the year 2011
shall be either at or below the 1998
value.

F. Reasonable Further Progress (RFP)

The SIP must provide for RFP,
defined in section 171(1) of the CAA as
such reductions in emissions of the
relevant air pollutant as are required by
section 172(c)(2), or may reasonably be
required by the Administrator for the
purpose of ensuring attainment of the
applicable NAAQS by the applicable
date.

The EPA reviewed the attainment
demonstration for the area to determine
whether annual incremental reductions
different from those provided in the SIP
should be required in order to ensure
continued attainment of the lead
NAAQS. The EPA found that at the
emission rate established through RACT
limits and control measures utilized at
the old GSR facility has provided
continuous attainment of the lead
NAAQS since 1996. The emission rate,
RACT limits and controls implemented
at the new MCG facility are more
stringent than those at the old GSR
facility and constitute adequate
reasonable further progress for the
Williamson County area. Furthermore,
the air quality monitoring data indicate
no exceedances of the lead NAAQS
since 1996 and the modeling study
predicts no future exceedances.
Therefore, no additional incremental
reductions in emissions are needed.

G. New Source Review (NSR)

Section 172(c)(5) of the CAA requires
that the submittal include a permit
program for the construction and
operation of new and modified major
stationary sources. The federally
approved Rule 1200-3-9 of the
Tennessee Air Pollution Control
Regulations identifies the current
specific permitting requirements for
nonattainment areas in the State of
Tennessee. Rule 1200-3-9—Prevention
of Significant Deterioration of Air
Quality will replace this rule once the
Williamson County lead nonattainment
area is redesignated to attainment. An
analysis of the redesignation request is
discussed later in this document. This
rule meets the requirements of the CAA.

H. Contingency Measures

As provided in section 172(c)(9) of the
CAA, all nonattainment area SIPs that
demonstrate attainment must include
contingency measures. Contingency
measures should consist of other
available measures that are not part of
the area’s control strategy. These
measures must take effect without
further action by the state or EPA, upon

a determination that the area has failed
to meet RFP or attain the lead NAAQS
by the applicable attainment date.

If a violation of the Lead NAAQS
occurs in the Williamson County area,
TDEC will proceed within 60 days to
take appropriate enforcement action for
that violation, and, if necessary
incorporate a schedule of corrective
action into any order issued as a result
of that enforcement action. EPA has
determined this requirement in the
Tennessee SIP to meet the contingency
measure provisions of the CAA.

The EPA is approving the lead SIP for
Williamson County, Tennessee because
it meets the requirements set forth in
section 110(a)(2) and 172(c) of the CAA.

111. Background and Analysis of the
Redesignation Request

In 1995, TDEC submitted a proposal
package requesting that the Williamson
County area to be redesignated
attainment for the lead NAAQS.
Subsequent violations of the lead
NAAQS recorded the entire calendar
year of 1995 prevented TDEC from
submitting a final redesignation request.
After the area had sufficient air quality
monitoring data, on September 11, 1998,
TDEC submitted a lead SIP and
redesignation request that has been
withdrawn and replaced with a new
request dated May 13, 1999.

Pursuant to section 107(d)(3)(E) of the
CAA, five requirements must be met
before a nonattainment area can be
redesignated to attainment. The
following describes how each of the five
requirements has been achieved.

A. Attainment of the Lead NAAQS

The EPA requires eight consecutive
quarters or two calendar years of air
quality monitoring data showing
attainment to justify a redesignation to
attainment for the lead NAAQS. To
demonstrate that the Williamson County
area is in attainment with the NAAQS
for lead, TDEC included air quality data
for the years 1996-1998 in the
submittal. The data has been quality
assured, and can be found in EPA’s
Aerometric Information Retrieval
System. This monitoring data which
covers over 12 consecutive quarters
without an exceedance, is adequate to
demonstrate attainment of the lead
NAAQS. TDEC will continue to monitor
the air quality of the Williamson County
area to verify continued maintenance of
the lead NAAQS.

A modeling demonstration is also
required to redesignate a lead
nonattainment area to attainment. The
EPA believes that the modeling analysis
included in the 1999 lead SIP also being
approved in this document satisfies this
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requirement. As stated previously in
this notice, the results of the modeling
analysis indicate that the lead NAAQS
will continue to be maintained.

B. Section 110(k) SIP Approval

The SIP for the area must be fully
approved under section 110(k) and must
satisfy all requirements that apply to the
area. Approval actions on SIP elements
and the redesignation request may occur
simultaneously as in the case of this
lead SIP and redesignation request. The
SIP elements for the lead SIP were
discussed previously in the “Analysis of
the State Submittal” section of this
document. The EPA has determined that
the approval of the lead SIP for the
Williamson County area meets the
requirements of section 110(k).

C. Permanent and Enforceable
Improvement in Air Quality

A state must be able to reasonably
attribute the improvement in air quality
to permanent and enforceable emission
reductions. The MCG facility provides
more stringent emission limits and
lower emission rates compared to those
at the old GSR facility which provide
enforceable and permanent emission
reductions needed to attain and
maintain the lead NAAQS. This is
evidenced by the area having more than
12 consecutive quarters of clean air
quality data. Furthermore, the modeling
study shows that the area will remain in
attainment through the year 2011.
Subsequently, EPA has determined that
there is a permanent and enforceable
improvement in the air quality in
Williamson County.

D. Compliance With Section 110(a)(2)
and Part D of the CAA

To be redesignated to attainment,
section 107(d)(3)(E) requires that an area
must have met all applicable
requirements of section 110(a)(2) and
part D of the CAA. The EPA has
determined that the lead SIP for the
Williamson County lead nonattainment
area meets the requirements of section
110(a)(2) and part D of the CAA and is
approving the submittal in this
document. A detailed explanation of the
requirements can be found in the
“Analysis of the State Submittal”
section of this document.

E. Maintenance Plan

Section 175(A) of the CAA requires
states that submit a redesignation
request to include a maintenance plan
to ensure that the attainment of NAAQS
for the relevant pollutant is maintained.
The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the approval of a

redesignation to attainment. To provide
for the possibility of future NAAQS
violations, the maintenance plan must
contain such contingency measures
necessary to assure that a state will
promptly correct any violation of the
standard that occurs after redesignation.
The contingency provisions must
include a requirement that a state will
implement all measures for controlling
the air pollutant concerned that were
contained in the SIP prior to
redesignation.

TDEC demonstrated that the lead SIP
also being approved in this action is
adequate to maintain compliance with
the lead NAAQS for at least ten years.
The EPA agrees that the lead SIP
satisfies the requirements of section
175(A) of the CAA to show maintenance
of the lead NAAQS. The control
measures and lead emission limits
included in the SIP have been
implemented at the MCG facility to
ensure the continued attainment of the
lead NAAQS. The modeling
demonstration supporting the lead SIP
shows maintenance of the lead standard
through 2011, meeting the requirement
to show maintenance for ten years. The
lead SIP also includes contingency
measures that will take effect if a
violation of the lead NAAQS occurs.
Since these measures were not
implemented to attain the lead NAAQS,
they can be used as contingency
measure for maintenance.

IV. Final Action

EPA is approving the lead SIP and
redesignation of the Williamson County
lead nonattainment area to attainment
because the submittal meets the
requirements of the CAA as discussed in
this document. The EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective September 10, 1999 without
further notice unless the Agency
receives adverse comments by August
11, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should

do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on September
10, 1999 and no further action will be
taken on the proposed rule.

V. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ““Regulatory Planning
and Review.”

B. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
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and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of

the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 10,
1999. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relation, Lead, Reporting and record
keeping requirements.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: June 17, 1999.

Winston A. Smith,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

2. Section 52.2220(d) is amended by
adding at the end of the table a new
entry for the Metalico College Grove,
Inc. facility to read as follows:

§52.2220 Identification of plan.

* * * * *

(d) EPA-approved State Source
specific requirements.
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EPA-APPROVED TENNESSEE SOURCE—SPECIFIC REQUIREMENTS

Name of source

Permit No.

State effec-
tive date

EPA approval date

Explanation

* *

Metalico College Grove, Inc

* * *

N/A 05/12/99 July 12, 1999.

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Section 107 Attainment
Status Designations

2. In 881.343, the attainment status
table for lead is amended by revising the

TENNESSEE—LEAD

Designated Area, Designation Date and
type entry for Williamson County (part)
to read as follows:

§81.343 Tennesse.

Designation Classification
Designated area
Date Type Date Type
* * * * * * *
Williamson County (part):
Area encompassed by a circle centered on Universal September 10, Attainment.
Transverse Mercator coordinate 530.38 E, 3961.60 1999.
N (Zone 16) with a radius of 1.5 kilometers.
* * * * * * *

[FR Doc. 99-17338 Filed 7-9-99; 8:45 am]
BILLING CODE 6560-50-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Parts 2522, 2525, 2526, 2527,
2528, and 2529

RIN 3045-AA09

AmeriCorps Education Awards

AGENCY: Corporation for National and
Community Service.
ACTION: Final rule.

SUMMARY: The Corporation adopts
interim rules published on June 15,
1994, regarding AmeriCorps education
awards as final rules. The Corporation is
also issuing final rules amending several
provisions relating to the AmeriCorps
education award, including those
governing a participant’s eligibility and
the ways in which a participant may use
the award. These changes will promote
efficiency and consistency in providing
education awards to AmeriCorps
participants.

DATES: The final rules are effective
August 11, 1999.

FOR FURTHER INFORMATION CONTACT: Gary
Kowalczyk, Coordinator of National
Service Programs, Corporation for
National and Community Service, (202)
606-5000, ext. 340. T.D.D. (202) 565—
2799.

SUPPLEMENTARY INFORMATION:

Background

Through this document, the
Corporation adopts as final, with
changes, rules regarding AmeriCorps
education awards. On March 23, 1994
(59 FR 13772), the Corporation
published final rules covering its grant
programs, including general provisions
regarding the provision of a partial
education award for participants who
are released because of compelling
personal circumstances before
completing their terms of service. On
June 15, 1994 (59 FR 30709), the
Corporation published interim final
rules for the National Service Trust
governing the AmeriCorps education
award and related interest benefits. The
Corporation did not receive any
comments from the public concerning
the interim rules. The Corporation
published a proposed rule on April 9,
1999 (64 FR 17302), designed to clarify
the rules applicable to the
determination of compelling personal
circumstances as well as several
National Service Trust rules concerning
the education award.

Discussion of the Final Rule

The proposed rule gave the public
sixty days to submit comments. The
Corporation received comments from
two persons.

Welfare to Work Transition as
Compelling Personal Circumstances

One commenter expressed concern
that allowing programs to approve a
pro-rated education award for welfare
recipients who enroll as AmeriCorps
members and thereafter leave their term
of service as part of a transition from
welfare (e.g., to accept permanent
employment) would undermine both an
ethic of work and an ethic of service and
might cause morale problems among
other members who are not welfare
recipients. The Corporation has
concluded that, on balance, the
overriding public policy objective of
fostering self-sufficiency among welfare
recipients outweighs these concerns.

Transfers by Members From One
Program To Another

One commenter urged the
Corporation to include in its rules
guidance on transfers by members
between programs. The commenter
believes that this is necessary to ensure
consistent policies and procedures in
this area. The Corporation believes that
these policies and procedures do not
rise to the level of a regulation and may
be addressed through avenues other
than a rule.

Release for Cause

One commenter stated that the
Corporation had proposed a definition
of “for cause” that is too broad. The
commenter also objected to the removal
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of a requirement that programs
explicitly state in advance the
circumstances under which members
may be released for cause. The
Corporation believes that definition of
“for cause” is consistent with the
statutory framework. Section 139(c) of
the National and Community Service
Act (42 U.S.C. 12593(c)) recognizes only
two types of releases from completing a
term of service: (1) For compelling
personal circumstances; and (2) for
cause. The rules spell out in detail the
types of situations that constitute
compelling personal circumstances and
provide that a release for cause
“‘encompasses any circumstances other
than compelling personal circumstances
that warrant an individual’s release
from completing a term of service.” This
does not provide programs unlimited
discretion to release a member for cause
for any reason other than compelling
personal circumstances or convert
members into an “‘at will”’ status. The
rule requires that the reason be
sufficient to “‘warrant an individual’s
release from completing a term of
service.” If a member objects to such a
determination, the member may pursue
a grievance through the process
available under the Act to all members.

Benefits for Reinstated Members

One commenter objected to the
elimination of a requirement that all
members who are reinstated as part of
a grievance be credited with missed
service hours and be paid the full
amount of living allowance withheld
during the grievance process. Because
there may be instances in which it may
not be equitable or appropriate to
require a program to provide a
reinstated member with credit for
missed service hours and the amount of
withheld living allowance, the
Corporation believes that the statutory
grievance process is a better mechanism
to resolve these issues on an case-by-
case basis.

Explanation of Change Regarding Fair
and Equitable Refund Policy
Requirement

In several sections regarding the
requirement that educational institution
receiving disbursements from the
National Service Trust first provide
verification that they have in effect a fair
and equitable refund policy consistent
with section 484B of the Higher
Education Act of 1965 (20 U.S.C.
1091b), the Corporation has added a
reference to the relevant U.S.
Department of Education regulations.
This reference is informational and is
intended to improve clarity.

Implementation

These rules will apply to any member
who enrolls in a position approved by
the Corporation beginning the 1999—
2000 program year.

Regulatory Matters
Executive Order 12866

Because this regulatory action makes
only minor amendments to existing
rules and will involve only small
adjustments in operating national
service programs, the Corporation has
determined that it is not a ““significant”
rule within the meaning of Executive
Order 12866 because it is not likely to
result in: (1) An annual effect on the
economy of $100 million or more, or an
adverse and material effect on a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal government or communities; (2)
the creation of a serious inconsistency
or interference with an action taken or
planned by another agency; (3) a
material alteration in the budgetary
impacts of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
the raising of novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

In addition, the Corporation has
concluded that the benefits of this
regulatory action (greater consistency,
predictability, and equity) outweigh the
relatively small costs of implementing
the changes.

Regulatory Flexibility Act

Because this regulatory action makes
only minor amendments to existing
rules and will involve only small
adjustments in operating national
service programs, the Corporation
certifies that it will not result in (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic and export markets. Therefore,
the Corporation has not performed the
regulatory flexibility analyses that are
required under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) for
major rules that are expected to have
such results.

Other Impact Analyses

Because the rules do not authorize
any information collection activity
outside the scope of existing
regulations, this regulatory action is not
subject to review and approval under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3500 et seq.). If the
Corporation proposes to modify any of
the forms used in connection with
determining eligibility of individuals for
payments from the National Service
Trust, the Corporation will comply with
clearance procedures as provided under
the Paperwork Reduction Act.

For purposes of Title Il of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1531-1538, as well as
Executive Order 12875, this regulatory
action does not contain any federal
mandate that may result in increased
expenditures in either Federal, State,
local, or tribal governments in the
aggregate, or impose an annual burden
exceeding $100 million on the private
sector.

This regulatory action does not
establish requirements that will
adversely affect the Year 2000 readiness
of national service programs.

List of Subjects
45 CFR Part 2522

AmeriCorps, Grant programs—saocial
programs, Reporting and recordkeeping
requirements, Volunteers.

45 CFR Part 2525

Grant programs—social programs,
Student aid, Volunteers.

45 CFR Part 2526

Grant programs—social programs,
Student aid, Volunteers.

45 CFR Part 2527

Grant programs—social programs,
Student aid, Volunteers.

45 CFR Part 2528

Grant programs—social programs,
Student aid, Volunteers.

45 CFR Part 2529

Grant programs—social programs,
Student aid, Volunteers.

Accordingly, the Corporation for
National and Community Service adopts
as final its interim rule adding 45 CFR
parts 2525, 2526, 2527, 2528, and 2529,
published in the Federal Register at 59
FR 30709, June 15, 1994, and amends 45
CFR chapter XXV as follows:
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PART 2522—AMERICORPS
PARTICIPANTS, PROGRAMS, AND
APPLICANTS

1. The authority citation for part 2522
continues to read as follows:

Authority: 42 U.S.C. 12501 et seq.

2. Section 2522.200 is revised to read
as follows:

§2522.200 What are the eligibility
requirements for an AmeriCorps
participant?

(a) Eligibility. An AmeriCorps
participant must—

(2)(i) Be at least 17 years of age at the
commencement of service; or

(ii) Be an out-of-school youth 16 years
of age at the commencement of service
participating in a program described in
§2522.110(b)(3) or (9);

(2)(i) Have a high school diploma or
its equivalent; or

(ii) Not have dropped out of
elementary or secondary school to
enroll as an AmeriCorps participant and
must agree to obtain a high school
diploma or its equivalent prior to using
the education award; or

(iii) Obtain a waiver from the
Corporation of the requirements in
paragraphs (a)(2)(i) and (a)(2)(ii) of this
section based on an independent
evaluation secured by the program
demonstrating that the individual is not
capable of obtaining a high school
diploma or its equivalent; or

(iv) Be enrolled in an institution of
higher education on an ability to benefit
basis and be considered eligible for
funds under section 484 of the Higher
Education Act of 1965 (20 U.S.C. 1091);

(3) Be a citizen, national, or lawful
permanent resident alien of the United
States.

(b) Primary documentation of status
as a U.S. citizen or national. The
following are acceptable forms of
certifying status as a U.S. citizen or
national:

(1) A birth certificate showing that the
individual was born in one of the 50
states, the District of Columbia, Puerto
Rico, Guam, the U.S. Virgin Islands,
American Samoa, or the Northern
Mariana Islands;

(2) A United States passport;

(3) A report of birth abroad of a U.S.
Citizen (FS—240) issued by the State
Department;

(4) A certificate of birth-foreign
service (FS 545) issued by the State
Department;

(5) A certification of report of birth
(DS-1350) issued by the State
Department;

(6) A certificate of naturalization
(Form N-550 or N-570) issued by the
Immigration and Naturalization Service;
or

(7) A certificate of citizenship (Form
N-560 or N-561) issued by the
Immigration and Naturalization Service.

(c) Primary documentation of status
as a lawful permanent resident alien of
the United States. The following are
acceptable forms of certifying status as
a lawful permanent resident alien of the
United States:

(1) Permanent Resident Card, INS
Form 1-551;

(2) Alien Registration Receipt Card,
INS Form 1-551;

(3) A passport indicating that the INS
has approved it as temporary evidence
of lawful admission for permanent
residence; or

(4) A Departure Record (INS Form I-
94) indicating that the INS has approved
it as temporary evidence of lawful
admission for permanent residence.

(d) Secondary documentation. If
primary documentation is not available,
the program must obtain written
approval from the Corporation that
other documentation is sufficient to
demonstrate the individual’s status as a
U.S. citizen, U.S. national, or lawful
permanent resident alien.

3. Section 2522.230 is revised to read
as follows:

§2522.230 Under what circumstances may
AmeriCorps participants be released from
completing a term of service, and what are
the consequences?

An AmeriCorps program may release
a participant from completing a term of
service for compelling personal
circumstances as demonstrated by the
participant, or for cause.

(a) Release for compelling personal
circumstances. (1) An AmeriCorps
program may release a participant upon
a determination by the program,
consistent with the criteria listed in
paragraphs (a)(5) through (a)(6) of this
section, that the participant is unable to
complete the term of service because of
compelling personal circumstances.

(2) A participant who is released for
compelling personal circumstances and
who completes at least 15 percent of the
required term of service is eligible for a
pro-rated education award.

(3) The participant has the primary
responsibility for demonstrating that
compelling personal circumstances
prevent the participant from completing
the term of service.

(4) The program must document the
basis for any determination that
compelling personal circumstances
prevent a participant from completing a
term of service.

(5) Compelling personal
circumstances include:

(i) Those that are beyond the
participant’s control, such as, but not
limited to:

(A) A participant’s disability or
serious illness;

(B) Disability, serious illness, or death
of a participant’s family member if this
makes completing a term unreasonably
difficult or impossible; or

(C) Conditions attributable to the
program or otherwise unforeseeable and
beyond the participant’s control, such as
a natural disaster, a strike, relocation of
a spouse, or the nonrenewal or
premature closing of a project or
program, that make completing a term
unreasonably difficult or impossible;

(i) Those that the Corporation, has for
public policy reasons, determined as
such, including:

(A) Military service obligations;

(B) Acceptance by a participant of an
opportunity to make the transition from
welfare to work; or

(C) Acceptance of an employment
opportunity by a participant serving in
a program that includes in its approved
objectives the promotion of employment
among its participants.

(6) Compelling personal
circumstances do not include leaving a
program:

(i) To enroll in school;

(ii) To obtain employment, other than
in moving from welfare to work or in
leaving a program that includes in its
approved objectives the promotion of
employment among its participants; or

(iii) Because of dissatisfaction with
the program.

(7) As an alternative to releasing a
participant, an AmeriCorps*State/
National program may, after
determining that compelling personal
circumstances exist, suspend the
participant’s term of service for up to
two years (or longer if approved by the
Corporation based on extenuating
circumstances) to allow the participant
to complete service with the same or
similar AmeriCorps program at a later
time.

(b) Release for cause. (1) A release for
cause encompasses any circumstances
other than compelling personal
circumstances that warrant an
individual’s release from completing a
term of service.

(2) AmeriCorps programs must release
for cause any participant who is
convicted of a felony or the sale or
distribution of a controlled substance
during a term of service.

(3) A participant who is released for
cause may not receive any portion of the
AmeriCorps education award or any
other payment from the National
Service Trust.

(4) An individual who is released for
cause must disclose that fact in any
subsequent applications to participate
in an AmeriCorps program. Failure to
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do so disqualifies the individual for an
education award, regardless of whether
the individual completes a term of
service.

(5) An AmeriCorps*State/National
participant released for cause may
contest the program’s decision by filing
a grievance. Pending the resolution of a
grievance procedure filed by an
individual to contest a determination by
a program to release the individual for
cause, the individual’s service is
considered to be suspended. For this
type of grievance, a program may not—
while the grievance is pending or as part
of its resolution—provide a participant
with federally-funded benefits
(including payments from the National
Service Trust) beyond those attributable
to service actually performed, without
the program receiving written approval
from the Corporation.

(c) Suspended service. (1) A program
must suspend the service of an
individual who faces an official charge
of a violent felony (e.g., rape, homicide)
or sale or distribution of a controlled
substance.

(2) A program must suspend the
service of an individual who is
convicted of possession of a controlled
substance.

(3) An individual may not receive a
living allowance or other benefits, and
may not accrue service hours, during a
period of suspension under this
provision.

(d) Reinstatement. (1) A program may
reinstate an individual whose service
was suspended under paragraph (c)(1)
of this section if the individual is found
not guilty or if the charge is dismissed.

(2) A program may reinstate an
individual whose service was
suspended under paragraph (c)(2) of this
section only if the individual
demonstrates the following:

(i) For an individual who has been
convicted of a first offense of the
possession of a controlled substance, the
individual must have enrolled in a drug
rehabilitation program;

(ii) For an individual who has been
convicted for more than one offense of
the possession of a controlled substance,
the individual must have successfully
completed a drug rehabilitation
program.

PART 2525—NATIONAL SERVICE
TRUST: PURPOSE AND DEFINITIONS

1. The authority citation for part 2525
continues to read as follows:
Authority: 42 U.S.C. 12601-12604.

2. Section 2525.10 is revised to read
as follows:

§2525.10 What is the National Service
Trust?

The National Service Trust is an
account in the Treasury of the United
States from which the Corporation
makes payments of education awards,
pays interest that accrues on qualified
student loans for AmeriCorps
participants during terms of service in
approved national service positions, and
makes other payments authorized by
Congress.

3. Section 2525.20 is amended by
revising the definitions for “Approved
school-to-work program,” “Education
award,” and ‘“‘Qualified student loan”
and by adding a definition for ““Current
educational expenses’ in alphabetical
order to read as follows:

§2525.20 Definitions.

* * * * *

Approved school-to-work program.
The term approved school-to-work
program means a program that is
involved in a federally-approved school-
to-work system, as certified by a State,
designated local partnership, or other
entity that receives a grant under the
School-to-Work Opportunities Act of
1994 (20 U.S.C. 6101 et seq.).

* * * * *

Current educational expenses. The
term current educational expenses
means the cost of attendance for a
period of enrollment that begins after an
individual receives an education award.

Education award. The term education
award means the financial assistance
available under parts 2526 and 2528 of
this chapter for which an individual in
an approved AmeriCorps position may
be eligible.

* * * * *

Qualified student loan. The term
qualified student loan means any loan
made, insured, or guaranteed pursuant
to title 1V of the Higher Education Act
of 1965 (20 U.S.C. 1070 et seq.), other
than a loan to a parent of a student
pursuant to section 428B of such Act (20
U.S.C. 1078-2), any loan made pursuant
to title VII or VIII of the Public Service
Health Act (42 U.S.C. 292a et seq.), or
any other loan designated as such by
Congress. This includes, but is not
necessarily limited to, the following:

(1) Federal Family Education Loans.
(i) Subsidized and Unsubsidized
Stafford Loans.

(ii) Supplemental Loans to Students
(SLS).

(iii) Federal Consolidation Loans.

(iv) Guaranteed Student Loans
(predecessor to Stafford Loans).

(v) Federally Insured Student Loans
(FISL).

(2) William D. Ford Federal Direct
Loans. (i) Direct Subsidized and
Unsubsidized Stafford Loans.

(ii) Direct Subsidized and
Unsubsidized Ford Loans.

(iii) Direct Consolidation Loans.

(3) Federal Perkins Loans. (i) National
Direct Student Loans.

(ii) National Defense Student Loans.

(4) Public Health Service Act Loans.
(i) Health Education Assistance Loans
(HEAL).

(ii) Health Professions Student Loans
(HPSL).

(iii) Loans for Disadvantaged Students
(LDS).

(iv) Nursing Student Loans (NSL).

(v) Primary Care Loans (PCL).

* * * *

PART 2526—ELIGIBILITY FOR AN
EDUCATION AWARD

1. The heading for part 2526 is revised
to read as set forth above.

la. The authority citation for part
2526 continues to read as follows:

Authority: 42 U.S.C. 12601-12604.

2. Section 2526.10 is revised to read
as follows:

§2526.10 Who is eligible to receive an
education award from the National Service
Trust?

(a) General. An individual is eligible
to receive an education award from the
National Service Trust if the
individual—

(1) Is a citizen, national, or lawful
permanent resident alien of the United
States;

(2) Is either at least 17 years of age at
the commencement of service or is an
out-of-school youth 16 years of age at
the commencement of service
participating in a program described in
§2522.110(b)(3) or (g) of this chapter;

(3) Successfully completes a term of
service in an approved national service
position.

(b) High school diploma or equivalent.
To use an education award, an
individual must—

(1) Have received a high school
diploma or its equivalent; or

(2) Be enrolled at an institution of
higher education on the basis of meeting
the standard described in paragraph (1)
or (2) of subsection (a) of section 484 of
the Higher Education Act of 1965 (20
U.S.C. 1091) and meet the requirements
of subsection of section 484; or

(3) Have received a waiver described
in § 2522.200(b) of this chapter.

(c) Prohibition on duplicate benefits.
An individual who receives a post-
service benefit in lieu of an education
award may not receive an education
award for the same term of service.
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(d) Penalties for false information.
Any individual who makes a materially
false statement or representation in
connection with the approval or
disbursement of an education award or
other payment from the National
Service Trust may be liable for the
recovery of funds and subiject to civil
and criminal sanctions.

3. Section 2526.20 is revised to read
as follows:

§2526.20 Is an AmeriCorps participant
who does not complete an originally-
approved term of service eligible to receive
a pro-rated education award?

(a) Compelling personal
circumstances. A participant who is
released prior to completing an
originally-approved term of service for
compelling personal circumstances and
who completes at least 15 percent of the
originally-approved term of service is
eligible for a pro-rated education award.

(b) Release for cause. A participant
who is released prior to completing an
originally-approved term of service for
cause is not eligible for any portion of
an education award.

§2526.30

§2526.60 [Redesignated as §2526.30]
4. Section 2526.30 is removed and
§2526.60 is redesignated as § 2526.30.

§2526.40

[Removed]

[Removed]

§2526.70 [Redesignated as §2526.40]
5. Section 2526.40 is removed and
§2526.70 is redesignated as § 2526.40.

§2526.40 [Amended]

6. Newly redesignated § 2526.40 is
amended in paragraph (b)(2) by
removing the words “‘under § 2526.40".

§2526.50

§2526.80 [Redesignated as § 2526.50]
7. Section 2526.50 is removed and
§2526.80 is redesignated as § 2526.50

and revised to read as follows:

[Removed]

§2526.50 Is there alimit on the number of
education awards an individual may
receive?

(a) First and second terms of service.
An individual may receive an education
award for only the first and second
terms of service for which an education
award is available, regardless of the
length of the term.

(b) Release for cause. Except as
provided in paragraph (c) of this
section, a term of service from which an
individual is released for cause counts
as one of the two terms of service for
which an individual may receive an
education award.

(c) Early release. If a participant is
released for reasons other than

misconduct prior to completing fifteen
percent of a term of service, the term
will not be considered one of the two
terms of service for which an individual
may receive an education award.

§2526.90 [Redesignated as §2526.60]

8. Section 2526.90 is redesignated as
§2526.60 and revised to read as follows:

§2526.60 May an individual receive an
education award and related interest
benefits from the National Service Trust as
well as other loan cancellation benefits for
the same service?

No. An individual may not receive an
education award and related interest
benefits from the National Service Trust
for a term of service and have that same
service credited toward repayment,
discharge, or cancellation of other
student loans.

§2526.100 [Removed]
9. Section 2526.100 is removed.

PART 2527—DETERMINING THE
AMOUNT OF AN EDUCATION AWARD

1. The heading for part 2527 is revised
to read as set forth above.

la. The authority citation for part
2527 continues to read as follows:

Authority: 42 U.S.C. 12601-12604.

2. Section 2527.10 is revised to read
as follows:

§2527.10 What is the amount of an
AmeriCorps education award?

(a) Full-time term of service. The
education award for a full-time term of
service of at least 1,700 hours is $4,725.

(b) Part-time term of service. The
education award for a part-time term of
service of at least 900 hours is
$2,362.50.

(c) Reduced part-time term of service.
The education award for a reduced part-
time term of service of fewer than 900
hours is—

(1) An amount equal to the product
of—

(i) The number of hours of service
required to complete the reduced part-
time term of service divided by 900; and

(i) 2,362.50; or

(2) An amount as determined
otherwise by the Corporation.

(d) Release for compelling personal
circumstances. The education award for
an individual who is released from
completing an originally-approved term
of service for compelling personal
circumstances is equal to the product
of—

(1) The number of hours completed
divided by the number of hours in the
originally-approved term of service; and

(2) The amount of the education
award for the originally-approved term
of service.

1. Revise part 2528 to read as follows:

PART 2528—USING AN EDUCATION
AWARD

Sec.

2528.10 For what purposes may an
education award be used?

2528.20 What steps are necessary to use an
education award to repay a qualified
student loan?

2528.30 What steps are necessary to use an
education award to pay all or part of the
current cost of attendance at an
institution of higher education?

2528.40 Is there a limit on the amount of an
individual’s education award that the
Corporation will disburse to an
institution of higher education for a
given period of enrollment?

2528.50 What happens if an individual
withdraws or fails to complete the period
of enrollment in an institution of higher
education for which the Corporation has
disbursed all or part of that individual’s
education award?

2528.60 What steps are necessary to use an
education award to pay expenses
incurred in participating in an approved
school-to-work program?

2528.70 What happens if an individual
withdraws or fails to complete the period
of enrollment in an approved school-to-
work program for which the Corporation
has disbursed all or part of that
individual’s education award?

Authority: 42 U.S.C. 12601-12604.

§2528.10 For what purposes may an
education award be used?

(a) Authorized uses. An education
award may be used—

(1) To repay qualified student loans in
accordance with §2528.20;

(2) To pay all or part of the current
cost of attendance at an institution of
higher education in accordance with
§2528.30 through § 2528.50;

(3) To pay expenses incurred in
participating in an approved school-to-
work program in accordance with
§2528.60 through § 2528.70.

(b) Multiple uses. An education award
is divisible and may be applied to any
combination of loans, costs, or expenses
described in paragraph (a) of this
section.

§2528.20 What steps are necessary to use
an education award to repay a qualified
student loan?

(a) Required information. Before
disbursing an amount from an education
award to repay a qualified student loan,
the Corporation must receive—

(1) An individual’s written
authorization and request for a specific
payment amount;

(2) Identifying and other information
from the holder of the loan as requested
by the Corporation and necessary to
ensure compliance with this part.
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(b) Payment. When the Corporation
receives the information required under
paragraph (a) of this section, the
Corporation will pay the holder of the
loan and notify the individual of the
payment.

(c) Aggregate payments. The
Corporation may establish procedures to
aggregate payments to holders of loans
for more than a single individual.

§2528.30 What steps are necessary to use
an education award to pay all or part of the
current cost of attendance at an institution
of higher education?

(a) Required information. Before
disbursing an amount from an education
award to pay all or part of the current
cost of attendance at an institution of
higher education, the Corporation must
receive—

(1) An individual’s written
authorization and request for a specific
payment amount;

(2) Information from the institution of
higher education as requested by the
Corporation, including verification
that—

(i) It has in effect a program
participation agreement under section
487 of the Higher Education Act of 1965
(20 U.S.C. 1094);

(i) Its eligibility to participate in any
of the programs under title IV of the
Higher Education Act of 1965 has not
been limited, suspended, or terminated;

(iii) It has in effect a fair and equitable
refund policy, consistent with the
requirements of paragraphs (b) and (c) of
section 484B of the Higher Education
Act of 1965 (20 U.S.C. 1091b) and 34
CFR 668.22, and must ensure an
appropriate refund to the Corporation if
an individual who has used an
education award withdraws or
otherwise fails to complete the period of
enrollment for which the education
award was provided;

(iv) Individuals using education
awards to pay for the current cost of
attendance at that institution do not
comprise more than 15 percent of the
institution’s total student population;

(v) The amount requested will be used
to pay all or part of the individual’s cost
of attendance;

(vi) The amount requested does not
exceed the difference between:

(A) The individual’s cost of
attendance; and

(B) The sum of the individual’s
estimated student financial assistance
for that period under part A of title IV
of the Higher Education Act and the
individual’s veterans’ education benefits
as defined in section 480(c) of the
Higher Education Act (20 U.S.C.
1087vv(c)).

(b) Payment. When the Corporation
receives the information required under

paragraph (a) of this section, the
Corporation will pay the institution and
notify the individual of the payment.

(c) Installment payments. The
Corporation will disburse the education
award to the institution of higher
education in at least two separate
installments, none of which exceeds 50
percent of the total amount. The interval
between installments may not be less
than one-half of the period of
enrollment, except as necessary to
permit the second installment to be paid
at the beginning of the second semester,
quarter, or other division of a period of
enrollment.

§2528.40 Is there alimit on the amount of
an individual’s education award that the
Corporation will disburse to an institution
of higher education for a given period of
enrollment?

Yes. The Corporation’s disbursement
from an individual’s education award
for any period of enrollment may not
exceed the difference between—

(a) The individual’s cost of attendance
for that period of enrollment,
determined by the institution of higher
education in accordance with section
472 of the Higher Education Act of 1965
(20 U.S.C. 19871l); and

(b) The sum of—

(1) The individual’s estimated
financial assistance for that period
under part A of title IV of the Higher
Education Act; and

(2) The individual’s veterans’
education benefits as defined under
section 480(c) of the Higher Education
Act (20 U.S.C. 1087vv(c)).

§2528.50 What happens if an individual
withdraws or fails to complete the period of
enrollment in an institution of higher
education for which the Corporation has
disbursed all or part of that individual's
education award?

(2)(1) An institution of higher
education that receives a disbursement
of education award funds from the
Corporation must have in effect, and
must comply with, a fair and equitable
refund policy that includes procedures
for providing a refund to the
Corporation if an individual for whom
the Corporation has disbursed education
award funds withdraws or otherwise
fails to complete a period of enrollment.

(2) For purposes of this part, an
institution of higher education’s refund
policy is deemed “fair and equitable” if
it is consistent with the requirements of
paragraphs (b) and (c) of section 484B of
the Higher Education Act of 1965 (20
U.S.C. 1091b) and 34 CFR 668.22.

(b) The Corporation will credit any
refund received for an individual under
paragraph (a) of this section to the

individual’s education award allocation
in the National Service Trust.

§2528.60 What steps are necessary to use
an education award to pay expenses
incurred in participating in an approved
school-to-work program?

(a) Required information. Before
disbursing an amount from an education
award to pay expenses incurred in
participating in an approved school-to-
work program, the Corporation must
receive—

(1) An individual’s written
authorization and request for a specific
payment amount;

(2) Information from the school-to-
work program as requested by the
Corporation, including verification
that—

(i) Itis involved in a federally-
approved school-to-work system, as
certified by a State, designated local
partnership, or other entity that receives
a grant under the School-to-Work
Opportunities Act of 1994 (20 U.S.C.
6101);

(ii) The amount requested will be
used to pay all or part of the
individual’s cost of participating in the
school-to-work program;

(iii) It will ensure an appropriate
refund, consistent with the
requirements of paragraphs (b) and (c) of
section 484B of the Higher Education
Act of 1965 (20 U.S.C. 1091b) and 34
CFR 668.22, to the Corporation if an
individual who has used an education
award withdraws or otherwise fails to
complete the period of enrollment for
which the education award was
provided.

(b) Payment. When the Corporation
receives the information required under
paragraph (a) of this section, the
Corporation will pay the program and
notify the individual of the payment.

§2528.70 What happens if an individual
withdraws or fails to complete the period of
enrollment in an approved school-to-work
program for which the Corporation has
disbursed all or part of that individual’s
education award?

(a)(1) An approved school-to-work
program that receives a disbursement of
education award funds from the
Corporation must provide a fair and
equitable refund to the Corporation if an
individual for whom the Corporation
has disbursed education award funds
withdraws or otherwise fails to
complete a period of enroliment.

(2) For purposes of this part, a refund
is deemed “‘fair and equitable” if it is an
amount consistent with the
requirements of paragraphs (b) and (c) of
section 484B of the Higher Education
Act of 1965 (20 U.S.C. 1091b) and 34
CFR 668.22.
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(b) The Corporation will credit any
refund received for an individual under
paragraph (a) of this section to the
individual’s education award allocation
in the National Service Trust.

1. Revise part 2529 to read as follows:

PART 2529—PAYMENT OF ACCRUED
INTEREST

Sec.

2529.10 Under what circumstances will the
Corporation pay interest that accrues on
qualified student loans during an
individual’s term of service in an
approved AmeriCorps position?

2529.20 What steps are necessary to obtain
forbearance in the repayment of a
qualified student loan during an
individual’s term of service in an
approved AmeriCorps position?

2529.30 What steps are necessary for using
funds in the National Service Trust to
pay interest that has accrued on a
qualified student loan during a term of
service for which the individual has
obtained forbearance?

Authority: 42 U.S.C. 12601-12604.

§2529.10 Under what circumstances will
the Corporation pay interest that accrues
on qualified student loans during an
individual’s term of service in an approved
AmeriCorps position?

(a) Eligibility. The Corporation will
pay interest that accrues on an
individual’s qualified student loan,
subject to the limitation on amount in
paragraph (b) of this section, if—

(1) The individual successfully
completes a term of service in an
approved AmeriCorps position; and

(2) The holder of the loan approves
the individual’s request for forbearance
during the term of service.

(b) Amount. The percentage of
accrued interest that the Corporation
will pay is the lesser of—

(1) The product of—

(i) The number of hours of service
completed divided by the number of
days for which forbearance was granted;
and

(ii) 365 divided by 17; and (2) 100.

(c) Supplemental to education award.
A payment of accrued interest under
this part is supplemental to an
education award received by an
individual under parts 2526 through
2528 of this chapter.

(d) Limitation. The Corporation is not
responsible for the repayment of any
accrued interest in excess of the amount
determined in accordance with
paragraph (b) of this section.

(e) Suspended service. The
Corporation will not pay any interest
expenses that accrue on an individual’s
qualified student loan during a period of
suspended service.

§2529.20 What steps are necessary to
obtain forbearance in the repayment of a
qualified student loan during an individual’s
term of service in an approved AmeriCorps
position?

(a) An individual seeking forbearance
must submit a request to the holder of
the loan.

(b) If, before approving a request for
forbearance, the holder of the loan
requires verification that the individual
is serving in an approved AmeriCorps
position, the Corporation will provide
verification upon a request from the
individual or the holder of the loan.

§2529.30 What steps are necessary for
using funds in the National Service Trust to
pay interest that has accrued on a qualified
student loan during a term of service for
which an individual has obtained
forbearance?

(a) The Corporation will make
payments from the National Service
Trust for interest that has accrued on a
qualified student loan during a term of
service which the individual has
successfully completed and for which
an individual has obtained forbearance,
after the following:

(1) The program verifies that the
individual has successfully completed
the term of service and the dates upon
which the term of service began and
ended;

(2) The holder of the loan verifies the
amount of interest that has accrued
during the term of service.

(b) When the Corporation receives all
necessary information from the program
and the holder of the loan, the
Corporation will pay the holder of the
loan and notify the individual of the
payment.

Dated: June 28, 1999.
Wendy Zenker,
Chief Operating Officer.
[FR Doc. 99-17059 Filed 7-9-99; 8:45 am]
BILLING CODE 6050-28-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 18
[ET Docket No. 98-42, FCC 99-135]

Regulations for RF Lighting Devices

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules for radio frequency
(RF) lighting devices. This action seeks
to eliminate unnecessary regulations
and to support the introduction of new
and beneficial products while ensuring

that radio communications services are
protected from interference.
Accordingly, we are relaxing the line-
conducted emission limits below 30
MHz for new consumer RF lighting
devices.

DATES: Effective October 13, 1999.

FOR FURTHER INFORMATION CONTACT:
Anthony Serafini, Office of Engineering
and Technology, (202) 418—-2456.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket 98—-76, FCC 99—
58, adopted June 9, 1999, and released
June 16, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (TW-A257), 445 12th Street,
S.W., Washington, D.C., and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Service, 445 12th Street,
S.W., Room CY-B400, Washington, D.C.
20554.

Summary of the Report and Order

1. The Report and Order amends Part
18 of the Commission’s rules for radio
frequency (RF) lighting devices. Recent
developments and advances in RF
lighting technology offer potential
economic and environmental benefits
for consumers and industry. The current
Commission rules, however, do not
easily accommodate these technological
advancements and thus hinder the
further development and
implementation of these new products.
This action eliminates unnecessary
regulations and supports the
introduction of new and beneficial
products while ensuring that radio
communications services are protected
from interference. Accordingly, we are
relaxing the line-conducted emission
limits below 30 MHz for new consumer
RF lighting devices.

2. 0n April 1, 1998, the Commission
adopted a Notice of Proposed
Rulemaking (Notice) 63 FR 20363, April
24, 1998, that proposed rules to
accommodate a new generation of RF
lighting devices. These new devices
offer potential benefits for both
consumer and non-consumer Users.
General Electric (GE) developed a new
Electrodeless Fluorescent Lamp (EFL)
for typical low power consumer
applications such as in-home lighting.
The GE lamp is designed to operate in
the 2.2-2.8 MHz band. GE claims that
its new lamp is more efficient and
longer-lasting than incandescent
consumer bulbs, and is an improvement
over existing low frequency RF lights
known as Compact Fluorescent Lamps
(CFL). Unlike current RF lighting lamps,
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EFLs are nearly identical in size and
shape to incandescent bulbs. GE reports
that a new 23-watt EFL will provide
light similar to a 75-watt standard
incandescent bulb and is expected to
last two or three times longer than
present lamps that use electrodes. GE
estimates that, if 10% of consumer
lamps were replaced with EFL
technology, energy consumption in the
United States would be reduced by
nearly 1 billion kilowatt hours, saving
consumers approximately $1.4 billion
each year. The lamp cannot meet the
current FCC line-conducted emission
limits for consumer RF lighting devices
without the addition of filters which
would significantly increase costs and
would impede market acceptance. In
1995 the Commission granted GE a
waiver to begin marketing the lamp
under relaxed line-conducted emissions
limits in the 2.2-2.8 MHz band. In the
Notice, the Commission proposed to
codify the relaxed line-conducted
emission limits.

3. The Commission proposed to relax
the consumer line-conducted emission
limits in Section 18.307(c) by 22 dB in
the 2.2-2.8 MHz band, to the existing
non-consumer limit of 3000 microvolts.
This proposal was consistent with the
waiver granted to GE. The 2.2-2.8 MHz
band is allocated to several Government
and Non-Government communications
services, including aviation,
international fixed public, maritime,
private land mobile, Government fixed
and mobile, and standard frequency and
time transmissions. Operations on these
frequencies include, among others, Civil
Air Patrol, ship to shore
communications, broadcast auxiliary,
local government and police operations.
GE had performed analyses showing
that there would be little risk of
interference to these services if the line-
conducted emissions limits were
relaxed. GE marketed several hundred
thousand EFLs under the waiver, with
no reported incidents of interference to
communications services.

4. We believe that it is appropriate to
relax the line conducted limits to
facilitate the use of this new technology.
GE has demonstrated through
experience gained under its waiver that
the proposed relaxation of the line
conducted limits does not pose any
significant risk of causing interference
to radio communications services. We
find no evidence in the record to
support argument that the proposed
relaxation of the line-conducted limit
could increase spurious emissions due
to interactions with other products.
Further, we find no basis for the
argument that the proposed relaxation
could lead to increased harmonic

emissions in other frequency bands
because the Commission proposed no
changes to the existing line-conducted
and radiated emissions limits that apply
to harmonic and spurious emissions
outside the proposed frequency band.

5. We also believe that the frequency
range for the rule relaxation should be
changed to be consistent with
international standards. We believe that
harmonization with the frequency band
used internationally will promote trade
and reduce product costs. Accordingly,
we are relaxing the consumer line-
conducted emission limit in Section
18.307(c) by 22 dB to 3000 microvolts
in the 2.51-3.0 MHz band, as proposed.

6. Labelling. The terms of the GE
waiver required that an advisory label
be placed on the product packaging
warning of possible interference to
maritime operations. In the Notice, we
asked for comment on whether to
continue to require this advisory label
and whether a similar label should be
required for all RF lighting devices.
Commenters recommend requiring a
label for RF lighting devices to warn
users about potential interference to
communication services.

7. We believe that an advisory label is
appropriate to further ensure that RF
lighting devices are not used in close
proximity to critical navigation and
communications equipment.
Accordingly, we are requiring
manufacturers of RF lighting devices to
provide an advisory statement, either on
the product packaging or with other
user documentation, similar to the
following: “This product may cause
interference to radio communications
and should not be installed near
maritime safety communications
equipment or other critical navigation or
communication equipment operating
between 0.45-30 MHz.” Variations of
this language are permitted provided all
the points of the statement are
addressed.

8. Transient Emissions. In the Notice,
we invited comment as to whether any
requirements may be necessary to
address transient emissions that can
occur when RF lighting devices are
turned on and off. We find that
requirements for transient emissions are
unnecessary. The limited potential for
added interference does not warrant
additional regulations. Accordingly, we
choose not to adopt any requirements
for transient emissions.

9. It is ordered that Part 18 of the
Commission’s Rules and Regulations is
amended as specified and will be
effective October 13, 1999 in order to
allow sufficient time for the Paperwork
Reduction Act requirements due to the
new labelling regulations. The proposed

action is authorized under Sections 4(i),
301, 302, 303(e), 303(f), 303(r), 304 and
307 of the Communications Act of 1934,
as amended, 47 U.S.C. Sections 154(i),
301, 302, 303(e), 303(f), 303(r), 304 and
307.

Final Regulatory Flexibility Analysis

10. As required by the Regulatory
Flexibility Act (RFA),1 the Commission
prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
expected significant economic impact
on small entities by the policies and
rules proposed in the Notice of
Proposed Rule Making (‘*‘Notice”).
Written public comments were
requested on the IRFA. The Final
Regulatory Flexbility Analysis (FRFA)
in this Report and Order conforms to the
RFA.

Need for and Objective of the Rules

11. This rule making proceeding was
initiated to obtain comment regarding
proposals to change the regulations for
RF lighting. Recent developments and
advances in RF lighting technology offer
potential economic and environmental
benefits for consumers and industry.
The current Commission rules,
however, do not easily accommodate
these technological advancements and
thus hinder the further development
and implementation of these promising
new products. This action seeks to relax
the Part 18 regulations to accommodate
new and beneficial products while
ensuring that other important
communications services continue to be
protected from interference. This action
will potentially benefit all entities using
RF lighting technologies, including
small entities.

Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

12. No commenting parties raised
issues specifically in response to the
IRFA.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

13. The RFA generally defines a
“small entity” as having the same
meaning as the terms ““small business,”
“*small organization,” and *“‘small
government jurisdiction.” 2 In addition,
the term ““small business” is the same
meaning as the term *‘small business

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996) (CWAAA). Title Il of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

2See 5 U.S.C. 601(6).
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concern’ under the Small Business Act
(“SBA™), 15 U.S.C. 632, unless the
Commission has developed one or more
definitions that are appropriate to its
activities.3 Under the SBA, a “‘small
business concern” is one that (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any individual criteria
established by the Small Business
Administration (SBA).4

14. The Commission has not
developed a definition of small entities
applicable to RF Lighting Devices.
Therefore, the applicable definition of
small entity is the definition under the
Small Business Administration (SBA)
rules applicable to Communications
Services, Not Elsewhere Classified. This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.5 According to Census Bureau
data, there are 848 firms that fall under
the category of Communications
Services, Not Elsewhere Classified. Of
those, approximately 775 reported
annual receipts of $11 million or less
and qualify as small entities.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

15. Under Part 18 of the FCC rules,
consumer ISM equipment must be
approved under the FCC certification
process and non-consumer equipment is
subject to verification. No changes are
being made to the testing and approval
process requirements for RF lighting
product.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

16. The new rules adopted in this
Report and Order are intended to
support the further development and
implementation of new RF lighting
products. These actions will benefit all
RF lighting manufacturers, including
small entities.

17. U.S. manufacturers have
developed new RF lighting technologies
that offer potential economic and
environmental benefits to consumers
and industry. General Electric (GE) has
developed an Electrodeless Fluorescent
Lamp (EFL) that operates between 2.2—
2.8 MHz. This is a more efficient, longer
lasting consumer lamp that is an
alternative to normal incandescent light
bulbs. EFL lamps represent a new
generation of technology beyond the

35 U.S.C. 601(3) (incorporating by reference the
definition of “‘small business concern” in 5 U.S.C.
632).

415 U.S.C. 632.

513 CFR 121.201, Standard Industrial
Classification (SIC) Code 4899.

existing low frequency RF lights known
as Compact Fluorescent Lamps (CFL),
which are limited in their applications
due to their non-traditional design using
curved tubing. EFL lamps are nearly
identical in size and shape to
incandescent bulbs and therefore, are
expected to have greater consumer
applications and acceptance over CFL
lamps.

18. The existing RF lighting rules
were adopted many years ago for
products operating at relatively low
frequencies and do not easily
accommodate new state-of-the-art RF
lighting technologies. We are modifying
our rules to accommodate these new
technologies to the extent possible
while still ensuring that
communications services are protected
from harmful interference.

Report to Congress

19. The Commission shall send a copy
of this Final Regulatory Flexibility
Analysis, along with this Report and
Order, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 801(a)(1)(A). A copy of this FRFA
will also be published in the Federal
Register, see 5 U.S.C. 604(b), and will be
sent to the Chief Counsel for Advocacy
of the Small Business Administration.

List of Subjects in 47 CFR Part 18

Business and industry, Household
appliances, Radio, Report and
recordkeeping requirements.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, Part 18 of the Code of Federal
Regulations, is amended as follows:

PART 18—INDUSTRIAL, SCIENTIFIC,
AND MEDICAL EQUIPMENT

1. The authority citation for Part 18
continues to read as follows:

Authority: 47 U.S.C. Sec. 4, 301, 302, 303,
304 and 307.

2. Section 18.213, paragraph (d) is
added to read as follows:

§18.213 Information to the user.
* * * * *

(d) Manufacturers of RF lighting
devices must provide an advisory
statement, either on the product
packaging or with other user
documentation, similar to the following:
This product may cause interference to
radio equipment and should not be
installed near maritime safety
communications equipment or other

critical navigation or communication
equipment operating between 0.45-30
MHz. Variations of this language are
permitted provided all the points of the
statement are addressed and may be
presented in any legible font or text
style.

3. Section 18.307(c) is revised to read
as follows:

§18.307 Conduction Limits.

* * * * *

(c) RF lighting devices:

Maximum
RF line volt-
age meas-
Frequency (MHz) ured with a
50 uH/50
ohm LISN
(uv)
Non-consumer equipment:
0.451to0 1.6 1,000
1.6 10 30 .evvvvririiiiiiiiiie 3,000
Consumer equipment:
0.451t0 2.51 ..ooovvvviviiiiiiiiiiiias 250
2511t03.0 3,000
3.0t030 .ooiiiiiiiiiiiiieeieeeeees 250

* * * * *

[FR Doc. 99-17516 Filed 7-9-99; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF36

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Cactus Ferruginous
Pygmy-owl! (Glaucidium brasilianum
cactorum)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), designate
critical habitat pursuant to the
Endangered Species Act of 1973, as
amended (Act), for the cactus
ferruginous pygmy-owl (Glaucidium
brasilianum cactorum). A total of
approximately 296,240 hectares
(731,712 acres) of riverine riparian and
upland habitat are designated. Critical
habitat is located in Pima, Cochise,
Pinal, and Maricopa counties, Arizona.
Section 7 of the Act prohibits
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. As required by section
4 of the Act, the Service considered
economic and other relevant impacts
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prior to making a final decision on the
size and configuration of critical habitat.
EFFECTIVE DATE: August 11, 1999.
ADDRESSES: The complete
administrative record for this rule is on
file at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Field Office, 2321 West Royal Palm
Road, Suite 103, Phoenix, Arizona
85021-4951. The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Tom
Gatz, Endangered Species Coordinator,
at the above address (telephone 602/
640-2720 ext. 240; facsimile 602/640—
2730).

SUPPLEMENTARY INFORMATION:

Background

The cactus ferruginous pygmy-owl
(referred to as “‘pygmy-owl” in this final
rule) is in the Order Strigiformes and
the Family Strigidae. It is a small bird,
approximately 17 centimeters (cm) (64
inches (in)) long. Males average 62
grams (g) (2.2 ounces (0z)), and females
average 75 g (2.6 0z). The pygmy-owl is
reddish brown overall, with a cream-
colored belly streaked with reddish
brown. Some individuals are grayish
brown, rather than reddish brown. The
crown is lightly streaked, and paired
black-and-white spots on the nape
suggest eyes. This species lacks ear
tufts, and the eyes are yellow. The tail
is relatively long for an owl and is
colored reddish brown with darker
brown bars. The pygmy-owl is diurnal
(active during daylight), and its call,
heard primarily near dawn and dusk, is
a monotonous series of short notes.

The cactus ferruginous pygmy-owl is
one of four subspecies of the ferruginous
pygmy-owl. It occurs from lowland
central Arizona south through western
Mexico to the States of Colima and
Michoacan, and from southern Texas
south through the Mexican States of
Tamaulipas and Nuevo Leon. Only the
Arizona population of Glaucidium
brasilianum cactorum is listed as an
endangered species.

The pygmy-owl in Arizona occurs in
a variety of scrub and woodland
communities, including riverbottom
woodlands, woody thickets (‘“‘bosques”),
Sonoran desertscrub, and semidesert
grasslands. Unifying habitat
characteristics among these
communities are fairly dense woody
thickets or woodlands, with trees and/
or cacti large enough to provide nesting
cavities. The pygmy-owl occurs at low
elevations, generally below 1,200 meters
(m) (4,000 feet (ft)) (Swarth 1914,
Karalus and Eckert 1974, Monson and

Phillips 1981, Johnsgard 1988,
Enriquez-Rocha et al. 1993).

The pygmy-owl’s primary habitats
historically were in riparian cottonwood
(Populus fremontii) forests, but the
subspecies currently occurs primarily in
Sonoran desertscrub associations and
mesquite bosques consisting of palo
verde (Cercidium spp.), bursage
(Ambrosia spp.), ironwood (Olneya
tesota), mesquite (Prosopis velutina, and
P. glandulosa), acacia (Acacia spp.), and
giant cacti such as saguaro (Carnegiea
giganteus) and organ pipe (Stenocereus
thurberi) (Gilman 1909, Bent 1938, van
Rossem 1945, Phillips et al. 1964,
Monson and Phillips 1981, Johnson-
Duncan et al. 1988, Millsap and Johnson
1988). Primary prey include various
reptiles, insects, birds, and small
mammals (Proudfoot 1996).

Pygmy-owls are considered non-
migratory throughout their range by
most authors, and have been reported
during the winter months in several
locations, including Organ Pipe Cactus
National Monument (R. Johnson,
unpubl. data 1976, 1980, Tibbitts, pers.
comm. 1997). Major Bendire collected
pygmy-owls along Rillito Creek near
Camp Lowvell at present-day Tucson on
January 24, 1872. The University of
Arizona Bird Collection contains a
female pygmy-owl collected on January
8, 1953 (University of Arizona 1995).
Similarly, records exist from Sabino
Canyon documenting pygmy-owls on
December 3, 1941, and December 25,
1950 (U.S. Forest Service, unpubl. data).
These winter records demonstrate that
pygmy-owls are found within Arizona
throughout the year, and do not appear
to migrate southward to warmer
climates during the winter months.

Previous Federal Action

We included Glaucidium brasilianum
cactorum in our Animal Notice of
Review as a category 2 candidate
species throughout its range on January
6, 1989 (54 FR 554). Category 2
candidates were defined as those taxa
for which we had data indicating that
listing was possibly appropriate but for
which we lacked substantial
information on vulnerability and threats
to support proposed listing rules. After
soliciting and reviewing additional
information, we elevated G. b. cactorum
to category 1 status throughout its range
in our November 21, 1991, Notice of
Review (56 FR 58804). Category 1
candidates were defined as those taxa
for which we had sufficient information
on biological vulnerability and threats
to support proposed listing rules but for
which issuance of proposals to list were
precluded by other higher-priority
listing activities. Beginning with our

combined plant and animal notice of
review published in the Federal
Register on February 28, 1996 (61 FR
7596), we discontinued the designation
of multiple categories of candidates and
only taxa meeting the definition of
former category 1 candidates are now
recognized as candidates for listing
purposes.

On May 26, 1992, a coalition of
conservation organizations (Galvin et al.
1992) petitioned us to list the pygmy-
owl as an endangered species under the
Act. The petitioners also requested
designation of critical habitat. In
accordance with section 4(b)(3)(A) of
the Act, on March 9, 1993, we published
a finding that the petition presented
substantial scientific or commercial
information indicating that listing of the
pygmy-owl may be warranted and
commenced a status review of the
subspecies (58 FR 13045). As a result of
information collected and evaluated
during the status review, including
information collected during a public
comment period, we published a
proposed rule to list the pygmy-owl as
endangered in Arizona and threatened
in Texas on December 12, 1994 (59 FR
63975). We proposed designation of
critical habitat in Arizona. After a
review of all comments received in
response to the proposed rule, we
published a final rule on March 10,
1997 (62 FR 10730), listing the pygmy-
owl as endangered in Arizona. We
determined that listing in Texas was not
warranted. We also determined that
critical habitat designation for the
Arizona population was not prudent.

On October 31, 1997, the Southwest
Center for Biological Diversity filed a
lawsuit in Federal District Court in
Arizona against the Secretary of the
Department of the Interior (Secretary)
for failure to designate critical habitat
for the cactus ferruginous pygmy-owl
and the plant, Lilaeopsis schaffneriana
var. recurva, (Huachuca water umbel)
(Southwest Center for Biological
Diversity v. Babbitt, CIV 97-704 TUC
ACM). On October 7, 1998, Alfredo C.
Marquez, Senior U.S. District Judge,
issued an order stating: *“There being no
evidence that designation of critical
habitat for the pygmy-owl and water
umbel is not prudent, the Secretary
shall, without further delay, decide
whether or not to designate critical
habitat for the pygmy-owl and water
umbel based on the best scientific and
commercial information available.”

On November 25, 1998, in response to
a motion by the Plaintiffs requesting
clarification of the October 7, 1998,
order, Judge Marquez further ordered
“that within 30 days of the date of this
Order, the Secretary shall issue the
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proposed rules for designating critical
habitat for the pygmy-owl and water
umbel * * * and that within 6 months
of issuing the proposed rules, the
Secretary shall issue final decisions
regarding the designation of critical
habitat for the pygmy-owl and water
umbel.”

On December 30, 1998, we proposed
295,775 ha (730,565 ac) as critical
habitat in Arizona for the pygmy-owl
(63 FR 71820). On April 15, 1999, we
released the draft economic analysis on
proposed critical habitat and reopened
the public comment period for 30 days

(64 FR 18596).
The processing of the December 30,

1998, proposed rule and this final rule
does not conform with our Listing
Priority Guidance for Fiscal Year 1998
and 1999 published on May 8, 1998 (63
FR 25502). The guidance clarifies the
order in which we will process
rulemakings giving highest priority (Tier
1) to processing emergency rules to add
species to the Lists of Endangered and
Threatened Wildlife and Plants; second
priority (Tier 2) to processing final
determinations on proposals to add
species to the lists, processing new
listing proposals, processing
administrative findings on petitions (to
add species to the lists, delist species,
or reclassify listed species), and
processing a limited number of
proposed and final rules to delist or
reclassify species; and third priority
(Tier 3) to processing proposed and final
rules designating critical habitat. Our
Southwest Region is currently working
on Tier 2 actions; however, we are
undertaking this Tier 3 action in order
to comply with the above-mentioned
court order.

Habitat Characteristics

According to early surveys referenced
in the literature, the pygmy-owl, prior to
the mid-1900s, was ‘‘not uncommon,”
“of common occurrence,” and a “fairly
numerous” resident of lowland central
and southern Arizona in cottonwood
forests, mesquite-cottonwood
woodlands, and mesquite bosques along
the Gila, Salt, Verde, San Pedro, and
Santa Cruz rivers and various tributaries
(Breninger 1898 in Bent 1938, Gilman
1909, Swarth 1914). Bendire (1888)
noted that he had taken *‘several’ along
Rillito Creek near Fort Lowell, in the
vicinity of present-day Tucson, Arizona.
Records indicate that pygmy-owls were
initially more common in xeroriparian
habitats (very dense thickets bordering
dry desert washes) than in more open,
desert uplands (Monson and Phillips
1981, Johnson and Haight 1985,
Johnson-Duncan et al. 1988, Millsap
and Johnson 1988, Davis and Russell
1990). The pygmy-owl was also noted to

occur at isolated desert oases supporting
small pockets of riparian and
xeroriparian vegetation (Howell 1916,

Phillips et al. 1964).
The historical use of Sonoran

desertscrub habitats by pygmy-owls is
not as clear. A disproportionately low
number of historical records from
desertscrub habitats may be due to the
focus of early collection efforts along
rivers where humans tended to
concentrate, while the upland areas
received less survey. Historical records
of pygmy-owls do exist for Sonoran
desertscrub in areas such as the Santa
Catalina foothills and in *“‘groves of giant
cactus’’ near New River, north of
present-day Phoenix. Kimball (1921)
reported one pygmy-owl in a mesquite
tree in the foothills of the Santa Catalina
Mountains. Fisher (1893) took 2 pygmy-
owl specimens near New River, and
observed “‘several others” in mesquite

and large cacti. o
The northernmost historical record for

the pygmy-owl is from New River,
Arizona, approximately 56 kilometers
(35 miles) north of Phoenix, where
Fisher (1893) reported the pygmy-owl to
be “quite common” in thickets of
intermixed mesquite and saguaro
cactus. Four eggs were collected in
Phoenix, Maricopa County by G.F.
Breninger on May 18, 1898, and R.D.
Lusk collected five eggs at Cave Creek
on April 12, 1895. Pygmy-owls were
also detected in central Arizona at the
Blue Point Cottonwoods area, at the
confluence of the Salt and Verde rivers,
in 1897, 1949, 1951, 1964, and 1971
(AGFD unpubl. data, Phillips et al.
1964, Millsap and Johnson 1988).
Additionally, pygmy-owls were
detected at Dudleyville on the San
Pedro River as recently as 1985 and

1986 (AGFD unpubl. data, Hunter 1988).
The easternmost record for the

pygmy-owl is from 1985 at the
confluence of Bonita Creek and the Gila
River (Hunter 1988). Other records from
this eastern portion of the pygmy-owl’s
range include a 1876 record from Camp
Goodwin (current day Geronimo) on the
Gila River (Aiken 1937), and a 1978
record from Gillard Hot Springs, also on
the Gila River (Hunter 1988). Pygmy-
owls have been found as far west as the
Cabeza Prieta Tanks in 1955 (Monson
1998).

Over the past several decades, pygmy-
owls have been primarily found in
Sonoran desertscrub communities in
southern and southwestern Arizona
consisting of palo verde, ironwood,
mesquite, acacia, bursage, and columnar
cacti (Phillips et al. 1964, Davis and
Russell 1984 and 1990, Monson and
Phillips 1981, Johnson and Haight 1985,
Johnsgard 1988). Recently pygmy-owls
have also been found in wooded

drainages within semidesert grasslands
in southern Arizona (unpubl. data).
These sites are closely associated with
xeroriparian habitats.

Historically, pygmy-owls were
associated with riparian woodlands in
central and southern Arizona. Plants
present in these riparian communities
include cottonwood, willow (Salix
spp.), ash (Fraxinus velutina), and
hackberry (Celtis spp.). These trees are
suitable for cavity nesting, while the
density of mid- and lower-story
vegetation likely provides necessary
protection from predators and an
abundance of prey. Mesquite bosque
communities are dominated by
mesquite trees, and are described as
mesquite forests due to the density and
large size of the trees. This habitat type
provides for all of the necessary habitat
components of the pygmy-owl.

The Arizona upland subdivision of
the Sonoran Desert provides an over-
story of mature saguaros which are
suitable for cavity nesting, as well as
large mesquites and other trees which
may be used for nesting, as well as
perch and cover sites. Saguaro cavities
are also used for roosting, perching, and
caching food (Scott Richardson, Arizona
Game and Fish Department, pers.
comm. 1998). The mid- and lower-
stories are comprised of a variety of
mesquite, palo verde, ironwood, acacia,
graythorn (Ziayphus obtusifola),
bursage, cholla (Opuntia spp.), prickly
pear (Opuntia spp.), and annual and
perennial grass species. As in riparian
habitat, the larger trees provide perches
for foraging and protection from
predators. Adequate vegetation in mid-
and lower-stories appears to be
important, and likely provides
protection from predators and a higher
density of prey items including lizards,
small birds and mammals, and insects.

In central and southern Arizona, the
pygmy-owl’s primary habitats are
riparian deciduous forests and
woodlands, mesquite bosques, Sonoran
desertscrub, and semidesert and
Sonoran savanna grasslands with
drainages lined with mesquite; although
most recent observations have occurred
primarily in Sonoran desertscrub
associations of palo verde, bursage,
ironwood, mesquite, acacia, and giant
cacti such as saguaro and organ pipe
(Gilman 1909, Bent 1938, van Rossem
1945, Phillips et al. 1964, Monson and
Phillips 1981, Johnson-Duncan et al.
1988, Millsap and Johnson 1988, Aaron
Flesch pers. comm. 1999). Farther south
in northwestern Mexico, pygmy-owls
occur in Sonoran desertscrub, Sinaloan
thornscrub, and Sinaloan deciduous
forest as well as riverbottom woodlands,
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cactus forests, and thornforest
(Enriquez-Rocha et al. 1993).
Pygmy-owls at Organ Pipe Cactus
National Monument have been detected
primarily in relatively dense, lush
Arizona uplands desertscrub
associations on bajadas. Visually
dominant plants at the pygmy-owl sites
include saguaros, organ pipe cactus,
ironwood, triangle-leaf bursage, foothill
paloverde (C. Microphyllum), mesquite,
whitethorn and catclaw acacia (Acacia
constricta and A. greggii), numerous
cholla, prickly pear cacti, ocotillo
(Fouquieria splendens), various Lycium
spp., and creosotebush (Larrea
tridentata) (Smith 1996). In addition to
the dense bajada desertscrub habitat
described above, pygmy-owls have been
documented in several large
xeroriparian habitats in lower bajada or
valley floor areas that have dense
saguaro stands; however, some sites
have much less dense adjacent upland
areas dominated chiefly by
creosotebush. Xeroriparian habitat at
these sites consist of mesquites, foothill
and blue paloverde (Cercidium
microphyllum and C. flordum), desert
willow (chilopsis lineraris), catclaw
acacia, ironwood, and soapberry
(Sapindus saponaria) (Smith 1996).

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographic area occupied by
a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (Il) that may require
special management consideration or
protection and; (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
determination that such areas are
essential for the conservation of the
species. “Conservation’” means the use
of all methods and procedures that are
necessary to bring an endangered
species or a threatened species to the
point at which listing under the Act is
no longer necessary.

Section 4(b)(2) of the Act requires that
we base critical habitat proposals upon
the best scientific and commercial data
available, after taking into consideration
the economic impact, and any other
relevant impact, of specifying any
particular area as critical habitat. We
may exclude areas from critical habitat
designation when the benefits of
exclusion outweigh the benefits of
including the areas within critical
habitat, provided the exclusion will not
result in the extinction of the species
(section 4(b)(2) of the Act).

Designation of critical habitat can
help focus conservation activities for a
listed species by identifying areas that
contain the physical and biological
features that are essential for the
conservation of that species.
Designation of critical habitat alerts the
public as well as land-managing
agencies to the importance of these
areas.

Critical habitat also identifies areas
that may require special management
considerations or protection, and may
provide protection to areas where
significant threats to the species have
been identified. Critical habitat receives
protection from the prohibition against
destruction or adverse modification
through required consultation under
section 7 of the Act with regard to
actions carried out, funded, or
authorized by a Federal agency. Section
7 also requires conferences on Federal
actions that are likely to result in the
adverse modification or destruction of
proposed critical habitat. Aside from the
protection that may be provided under
section 7, the Act does not provide other
forms of protection to lands designated
as critical habitat.

Section 7(a)(2) of the Act requires
Federal agencies to consult with us to
ensure that any action authorized,
funded, or carried out is not likely to
jeopardize the continued existence of a
threatened or endangered species, or
result in the destruction or adverse
modification of critical habitat.
*“Jeopardize the continued existence” (of
a species) is defined as an appreciable
reduction in the likelihood of survival
and recovery of a listed species.
“Destruction or adverse modification”
(of critical habitat) is defined as a direct
or indirect alteration that appreciably
diminishes the value of critical habitat
for the survival and recovery of the
listed species for which critical habitat
was designated. Thus, the definitions of
“jeopardy’ to the species and “‘adverse
modification” of critical habitat are
nearly identical (50 CFR §402.02).

Designating critical habitat does not,
in itself, lead to recovery of a listed
species. Designation does not create a
management plan, establish numerical
population goals, prescribe specific
management actions (inside or outside
of critical habitat), or directly affect
areas not designated as critical habitat.
Specific management recommendations
for critical habitat are most
appropriately addressed in recovery
plans and management plans, and
through section 7 consultations.

Critical habitat identifies specific
areas that are essential to the
conservation of a listed species and that
may require special management

considerations or protection. Areas that
do not currently contain the habitat
components necessary for the primary
biological needs of a species but are
likely to develop them in the future may
be essential to the conservation of the
species and may be designated as
critical habitat.

Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12, in determining which areas to
propose as critical habitat, we consider
those physical and biological features
that are essential to the conservation of
the species and that may require special
management considerations or
protection. These include, but are not
limited to, the following:

Space for individual and population
growth, and for normal behavior;

Food, water, air, light, minerals or
other nutritional or physiological
requirements;

Cover or shelter;

Sites for breeding, reproduction, or
rearing of offspring, germination, or
seed dispersal; and

Habitats that are protected from
disturbance or are representative of the
historic geographical and ecological
distributions of a species.

The primary constituent elements for
the pygmy-owl are those habitat
components that are essential for the
primary biological needs of foraging,
nesting, rearing of young, roosting,
sheltering, and dispersal, or the capacity
to develop those habitat components.
The primary constituent elements are
found in areas that support or have the
potential to support Sonoran riparian
deciduous woodlands, Sonoran riparian
scrubland, xeroriparian forests, tree-
lined drainages in semidesert and
Sonoran savanna grasslands, and the
Arizona upland subdivision of Sonoran
desertscrub (Brown 1994). Within these
biotic communities, specific plant
associations that are essential to the
primary biological needs of the pygmy-
owl include, but are not limited to, the
following—cottonwood, willow, ash,
mesquite, palo verde, ironwood,
hackberry, saguaro cactus, and/or organ
pipe cactus. Specifically, larger
diameter trees and cacti provide not
only nesting substrate, but also roosting,
perching, foraging, and dispersal
habitat, while smaller trees and shrubs
provide for the same functions except
nesting.

In river floodplains, the presence of
surface or subsurface water is important
in maintaining pygmy-owl habitat.
Riverine riparian woodlands and
thickets are dependent on availability of
groundwater at or near the surface
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(Brown 1994). Surface or subsurface
moisture may also be important in
maintaining various prey species.

Methods

In developing this final rule, we
formed an interconnected system of
suitable and potential habitat areas
extending from the Mexican border
through the northernmost recent pygmy-
owl occurrence east of Phoenix. Areas
designated as critical habitat meet the
definition of critical habitat under
section 3 of the Act in that they are
within the geographical areas occupied
by the species, are essential to the
conservation of the species, and are in
need of special management
considerations or protection.

In an effort to map areas essential to
the conservation of the species, we used
data on known pygmy-owl locations to
initially identify important areas. We
then connected these areas based on the
topographic and vegetative features
believed most likely to support resident
pygmy-owls and/or facilitate movement
of birds between known habitat areas.
Facilitating movement of birds between
habitat areas is important for dispersal
and gene flow (Beier and Noss 1998). In
selecting areas, we avoided private
lands to the extent possible if State and
Federal lands were present that could
meet the conservation needs of the
species. However, we are designating
critical habitat in some largely privately
owned areas, such as the area northwest
of Tucson which supports the greatest
known concentration of pygmy-owls in
Arizona.

In selecting areas of critical habitat,
we made an effort to avoid developed
areas such as towns, agricultural lands,
and other lands unlikely to contribute to
pygmy-owl conservation. Given the
short period of time in which we were
required to complete this final rule, we
were unable to map critical habitat in
sufficient detail to exclude all such
areas. However, within the delineated
critical habitat boundaries, only lands
containing, or are likely to develop,
those habitat components that are
essential for the primary biological
needs of the pygmy-owl are considered
critical habitat. Existing features and
structures within this area, such as
buildings, roads, aqueducts, railroads,
and other features, do not contain, and
are not likely to develop, those habitat
components and are not considered
critical habitat.

In selecting areas as critical habitat,
we attempted to exclude areas believed

to be adequately protected, or where
current management is compatible with
pygmy-owls and is likely to remain so
into the future. We excluded National
Park lands (Organ Pipe Cactus National
Monument and Saguaro National Park)
and National Wildlife Refuges (Cabeza
Prieta and Buenos Aires National
Wildlife refuges). We also excluded
non-Federal lands covered by a legally
operative incidental take permit for
pygmy-owls issued under section
10(a)(1)(B) of the Act. However, we did
not exclude areas currently managed in
a manner compatible with pygmy-owls
where such management may not be
assured in the future (e.g., county and
State parks).

In addition, lands of the Tohono
O’odham Indian Nation are not
included in this final rule. We are aware
that pygmy-owls and pygmy-owl habitat
likely exist on the Nation, and we
believe these lands are important to the
species’ continued existence in Arizona.
However, the short amount of time
given by the court to designate critical
habitat precluded us from adequately
coordinating with the Nation to obtain
pygmy-owl location and habitat
information. In addition, we were
unable to assess whether current or
future Tribal management is likely to
maintain pygmy-owls into the future,
although the probable existence of both
pygmy-owls and pygmy-owl habitat led
us to believe that current management
may be compatible with the species. As
explained in the “Summary of Changes
from the Proposed Rule” section of this
final rule, Tribal grazing allotments
have also been excluded.

We did not designate all pygmy-owl
historical or potential habitat as critical
habitat. We only designated those areas
that we believe are essential for the
conservation of the pygmy-owl and in
need of special management or
protection.

In summary, the critical habitat areas
described below, and protected areas
either known or suspected to contain
some of the primary constituent
elements but not designated as critical
habitat (e.g., National Park land,
National Wildlife Refuge lands, etc.),
constitute our best assessment of areas
needed for the species’ conservation.
Also, we have appointed a Cactus
Ferruginous Pygmy-owl Recovery Team
that will develop a recovery plan for the
species. The experts on this team will
conduct a far more thorough analysis
than we were able to conduct in the

short amount of time allowed by the
Court Order. Upon the team’s
completion of a recovery plan, we will
evaluate the plan’s recommendations
and reexamine areas designated as
critical habitat.

Critical Habitat Designation

In determining areas that are essential
for the survival and recovery of the
species, we used the best scientific
information obtainable in the time
allowed by the court. This information
included habitat suitability and site-
specific species information. To date,
limited survey effort or research has
been done to identify and define
specific habitat needs of pygmy-owls in
Arizona or to completely quantify their
distribution. Only preliminary habitat
assessment work has begun over small
portions of the State, primarily on
Bureau of Land Management (BLM)
lands.

We emphasized areas containing most
of the verified pygmy-owl occurrences,
especially recently identified locations.
In order to maintain genetic and
demographic interchange that will help
maintain the viability of a regional
metapopulation, we included corridor
areas that allow movement between
areas supporting pygmy-owls. These
corridors or connecting areas, which
have not been well surveyed connect
recent sites and areas where suitable
habitat remain. These corridors or
connecting areas, while supporting
some habitat suitable for nesting, were
primarily included to facilitate dispersal
and may contain more foraging,
perching, and roosting habitat than
actual breeding habitat. While habitat of
similar quality occurs outside of these
corridors, we anticipate that the use and
importance of these corridors will
increase over time if and when habitat
outside of the corridors becomes
unsuitable in the future.

Table 1 shows the approximate
acreage of critical habitat designation by
county and land ownership. Critical
habitat for the pygmy-owl includes river
floodplains, Sonoran desertscrub, and
semidesert grassland communities in
Pima, Pinal, Maricopa, and Cochise
counties, Arizona. To provide
additional information, we have
grouped areas designated into critical
habitat units (see maps). A brief
description of each unit and our reasons
for designating those areas as critical
habitat are presented below.
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TABLE 1.—APPROXIMATE CRITICAL HABITAT ACREAGE BY COUNTY AND LAND OWNERSHIP
[Note: acreage estimates are derived from Arizona Land Resource Information System data based on the cited legal descriptions]

County
Ownership Total
Pima Cochise Pinal Maricopa

................................................ 5,065 33,323 38,388

21,913 | e 69,579 | ciiiriie 91,492

158,974 2,371 273541 | oo 434,886

61,830 2,461 71,634 68 135,993

18,166 | .eoceerrireeririeenne 12,787 | oo, 30,953

260,883 4,832 432,606 33,391 731,712

Unit 1

This unit lies between Buenos Aires
National Wildlife Refuge and the
Tohono O’odham Indian Nation,
consisting of primarily State Trust
lands, with some dispersed private
ownership. This area contains
semidesert and Sonoran savanna
grasslands with a series of xeroriparian
washes extending from the Baboquivari

Mountains to Altar and Brawley washes.

Uplands primarily consist of grasslands
with dispersed mesquite trees, and a
very few isolated saguaros in some
areas, mostly occurring at the extreme
north end of the unit. Dominant tree
species in riparian areas include
mesquite, ash, and hackberry.

This unit is located in the Altar
Valley, which recently has had several
pygmy-owls documented. Not until
1998 had systematic surveys in this unit
and adjacent areas been initiated; as a
result, at least nine new pygmy-owl
sites have been found (Harris
Environmental Group, Inc. 1998; AGFD
unpubl. data; Aaron Flesch, pygmy-owl
surveyor, pers. comm. 1999). These new
sites are located in riparian and
xeroriparian habitats and wooded
drainages within semidesert grassland
and Sonoran savanna grassland
communities. Since the turn of the
century, many areas that were historical
semidesert and Sonoran savanna
grasslands in the Altar Valley have
developed into habitats similar to
Sonoran desertscrub (Brown 1994). It is
unclear at this time what role this
transition has played in the distribution
of pygmy-owls in the region.

Habitat in Unit 1 is suitable for
nesting and dispersal habitat for pygmy-
owls; however, nesting opportunities
are generally greater in the washes
because of a higher incidence of large
diameter trees that may provide cavities
for nesting. This unit is important for
conservation of the species because it
contains several pygmy-owl sites and it
is close to other recent or currently
active sites on the nearby refuge. It also
provides opportunities for demographic

and genetic interchange between
pygmy-owls in Mexico and the United
States as well as expansion of
populations for recovery. Critical habitat
in this area, together with protected
lands on the refuges, National
Monument, and habitat on the Nation,
constitutes a large block of pygmy-owl
habitat.

Unit 2

This unit connects habitat on the
Tohono O’odham Indian Nation to
habitat in Saguaro National Park West
and Tucson Mountain County Park.
Ownership in this area is primarily
BLM, State Trust, Bureau of
Reclamation, Pima County, and some
private lands. The area consists of
Sonoran desertscrub, mesquite bosques
interspersed by washes, and some
retired agricultural lands. This east-west
habitat corridor, together with the
“Garcia Strip” of the Nation, includes
suitable habitat for occupancy,
movement, and genetic interchange of
pygmy-owls between the Nation and the
western Tucson region.

Unit 3

This narrow unit connects suitable
habitat in Unit 2 and Saguaro National
Park west to Unit 4, which has the
highest known concentration of pygmy-
owls in Arizona. The land ownership in
this area is mostly private. The area
consists of Sonoran desertscrub,
mesquite bosques interspersed by
washes, and some retired agricultural
lands. This area includes a recent
pygmy-owl site west of Interstate 10 and
provides a connection to habitat in the
northwest Tucson region. Because of
existing and past land management
practices and development, this area
contains the narrowest habitat linkage
among other areas of critical habitat.

Few options currently exist for
movement of pygmy-owls in this
portion of their known range based on
our limited knowledge of their
movement among areas at this time
(Scott Richardson, pers. comm. 1998).

The pygmy-owl’s flight pattern typically
consists of a series of short, direct
flights, perching in trees or shrubs
usually less than 100 m (328 ft) apart
(Glenn Proudfoot, pers. comm, 1999 and
Scott Richardson, pers. comm. 1999).

Unit4

This unit is located in the northwest
portion of Tucson north of Interstate 10
and contains the highest known
concentration of pygmy-owls in
Arizona. This unit contains mostly
private and County lands. The area
includes known locations of pygmy-
owls and adjacent habitats and is
bounded by La Cholla Boulevard to the
east, Cortaro Road to the south,
Interstate 10 to the west, and the
Tortolita Mountains to the north. In the
immediate Tucson area, and to the
south of Unit 4, very little suitable
habitat remains due to residential,
commercial, and agricultural
development. Historically, these upland
and riparian areas may have supported
pygmy-owls. The area of critical habitat
contains stands of ironwood, acacia, and
saguaro, mesquite bosques, and several
washes, and includes the most
contiguous and highest quality pygmy-
owl habitat based on current
information (Scott Richardson, pers.
comm. 1998; Wilcox et al. 1999).

Units 5a and 5b

Unit 5 includes 2 habitat corridors
that connect habitat in Unit 4 to riparian
habitats to the north on the Gila River
(5a) and to the east on San Pedro River
(5b). Land ownership is mostly BLM,
State Trust, and private. This area also
includes recent pygmy-owl occurrences
in southern Pinal County, although only
a limited number of surveys have been
conducted to determine if pygmy-owls
are present in much of this area.
Relatively intact riparian woodland
habitats still remain along much of these
portions of the Gila and San Pedro
rivers. These units contain historical
pygmy-owl locations and/or areas
thought to contain suitable upland



Federal Register/Vol. 64, No. 132/Monday, July 12, 1999/Rules and Regulations

37425

habitat (Dave Krueper, BLM, pers.
comm. 1998).

Limited habitat assessment has been
completed within these corridors and
few historical or current pygmy-owl
occurrences have been documented.
However, the BLM has conducted some
habitat assessments on their lands in
Unit 5a and rated the habitat suitability
for pygmy-owls as moderate to high
(Dave Krueper, pers. comm. 1998). We
included these two corridors primarily
because they constitute areas for
dispersal, and also for nesting where
nesting habitat is present. Upon field
review of habitats present in both of
these units, we believe they could
facilitate movement through these areas,
which would act as dispersal corridors.
In addition to dispersal habitat, nesting
habitat is also present in uplands with
saguaros and in washes where large
diameter trees are present. The majority
of the nesting habitat in this region is in
Unit 5a, although some large diameter
trees are also located in some of the
washes in Unit 5b, and may contain
some potential nesting cavities. Where
possible, we avoided the higher
elevation areas, which likely provide
lower quality habitat.

We are only beginning to understand
the importance of upland habitat to the
pygmy-owl. Although historical
observations of pygmy-owls were almost
exclusively in riparian woodlands
(Breninger 1898 in Bent 1938), almost
all of the recent records of pygmy-owls
have been in Sonoran desertscrub, and
mesquite bosque upland areas,
semidesert grasslands, and washes.
Based on the current information, we
believe these two corridors (5a and 5b)
provide a high potential for supporting
resident and/or dispersing pygmy-owls
through this area. Without these habitat
linkages, demographic and genetic
connectivity and exchange may not be
maintained between known populations
in the greater Tucson region and
riparian habitats in the Gila and San
Pedro rivers.

Unit 6

This unit includes the riparian
woodlands of the middle and lower San
Pedro River and a portion of the Gila
River. There were four pygmy-owls
documented in the mid-1980s from
lower San Pedro River woodlands.
Similar riparian woodlands and
associated upland habitats with saguaro
cactus are present along the San Pedro
upstream (south) to approximately the
town of Cascabel.

The San Pedro River riparian corridor
connects to the Gila River to the north.
This section of the Gila River also
contains riparian woodland habitats,

which we believe are suitable for
pygmy-owls (Dr. Roy Johnson, National
Park Service (Retired) pers. comm.
1998). We are designating these areas as
critical habitat because of the
importance, based on the early records
of naturalists during the late 1800s and
early 1900s, of riparian woodland
habitats, the presence of suitable
habitat, and the linkage these areas
provide to other historical locations and
suitable habitat to the north.

Unit 7

This unit links riparian habitat on the
Gila River to other upland habitats and
ultimately to the remaining woodland
habitat along the Salt River where
pygmy-owls were collected in the 1940s
and 1950s and where this species was
recorded in the early 1970s. Land
ownership in this area is primarily
BLM, State Trust, Forest Service, and
some dispersed private. Although recent
surveys have not located pygmy-owls in
riparian areas in this unit, riparian
woodland habitats remain along
portions of the Salt River in this area
(Roy Johnson pers. comm. 1998), and
we cannot rule out pygmy-owl use of
the area because pygmy-owls may use
areas only periodically and may not be
detected. In delineating critical habitat
in this unit, we considered elevation,
topographic features, and existing
developed areas and determined that a
habitat linkage that includes Sonoran
upland desertscrub will provide
connectivity and suitable habitats
between riparian woodland habitats
along the Gila and Salt rivers.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed species are discussed,
in part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is designated or
proposed. Regulations implementing
this interagency cooperation provision

of the Act are codified at 50 CFR §402.
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
such a species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with us.

Section 7(a)(4) of the Act and
regulations at 50 CFR §402.10 require
Federal agencies to confer with us on
any action that is likely to result in
destruction or adverse modification of
proposed critical habitat. Conferencing
on proposed critical habitat for the
pygmy-owl was not requested by any
Federal agency.

Activities on Federal lands that may
affect the pygmy-owl or its critical
habitat will require section 7
consultation. Activities on private or
State lands requiring a permit from a
Federal agency, such as a permit from
the U.S. Army Corps of Engineers under
section 404 of the Clean Water Act, or
a section 402 permit from the
Environmental Protection Agency, will
be subject to the section 7 consultation
process. Federal actions not affecting
the species, as well as actions on non-
Federal lands that are not federally
funded or permitted will not require
section 7 consultation.

Section 4(b)(8) of the Act requires us
to describe in any proposed or final
regulation that designates critical
habitat those activities involving a
Federal action that may destroy or
adversely modify such habitat or that
may be affected by such designation.
Activities that may destroy or adversely
modify critical habitat include those
that alter the primary constituent
elements to the extent that the value of
critical habitat for both the survival and
recovery of the pygmy-owl is
appreciably diminished. We note that
such activities may also jeopardize the
continued existence of the species. Such
activities may include, but are not
limited to:

(1) Removing, thinning, or destroying
vegetation, whether by burning or
mechanical, chemical, or other means
(e.g., woodcutting, bulldozing,
overgrazing, construction, road
building, mining, herbicide application,
etc.);

(2) Water diversion or impoundment,
groundwater pumping, or other activity
that alters water quality or quantity to
an extent that riparian vegetation is
significantly affected; and

(3) Recreational activities that
appreciably degrade vegetation.
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If you have questions regarding
whether specific activities will
constitute adverse modification of
critical habitat, contact the Field
Supervisor, Arizona Ecological Services
Field Office (see ADDRESSES section).
Requests for copies of the regulations on
listed wildlife and inquiries about
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Branch of Endangered Species/
Permits, P.O. Box 1306, Albuquerque,
New Mexico 87103 (telephone 505—
248-6920, facsimile 505-248-6922).

Designation of critical habitat could
affect Federal agency activities
including, but not limited to:

(1) Regulation of activities affecting
waters of the United States by the Army
Corps of Engineers under section 404 of
the Clean Water Act;

(2) Regulation of activities affecting
point source pollution discharges into
waters of the United States by the
Environmental Protection Agency under
section 402 of the Clean Water Act;

(3) Regulation of water flows,
damming, diversion, and channelization
by Federal agencies; and

(4) Regulation of grazing, mining, or
recreation by the BLM or Forest Service.

Summary of Comments and
Recommendations

In the December 30, 1998, proposed
rule, all interested parties were
requested to submit comments or
information that might bear on the
designation of critical habitat for the
pygmy-owl (63 FR 71820). The first
comment period closed March 1, 1999.
The comment period was reopened from
April 15 to May 15, 1999, to once again
solicit comments on the proposed rule
and to accept comments on the draft
economic analysis (72 FR 18596).
Comments received from March 2 to
April 14, 1999, were entered into the
administrative record during the second
comment period.

All appropriate State and Federal
agencies, county governments, scientific
organizations, and other interested
parties were contacted and invited to
comment. In addition, newspaper
notices inviting public comment were
published in the following newspapers
in Arizona: Arizona Republic, Tucson
Citizen, Arizona Daily Star, Sierra Vista
Herald, Green Valley News and Sun,
The Bulletin, The Tombstone
Tumbleweed, and Nogales International.
The inclusive dates of these
publications were January 4 to 12, 1999,
for the initial comment period; January
26 to February 4, 1999, to advertise the
public hearings; and April 21 to 29,
1999, for the second comment period.

We held three public hearings on the
proposed rule, including at Coolidge
(February 10, 1999), Sierra Vista
(February 11, 1999), and Tucson,
Arizona (February 12, 1999). The
hearings were also held to solicit
comments on the proposed rule to
designate critical habitat for the
Huachuca water umbel, Lilaeopsis
Schaffneriana var. recurva (63 FR
71838). A notice of hearings and
locations was published in the Federal
Register on January 26, 1999 (64 FR
3923). A total of 89 people attended the
public hearings, including 10 in
Coolidge, 28 in Sierra Vista, and 51 in
Tucson. Transcripts of these hearings
are available for inspection (see
ADDRESSES section).

We requested four Arizona
ornithologists, who are familiar with
this species and were not on the
appointed Cactus Ferruginous Pygmy-
owl Recovery Team, to peer review the
proposed critical habitat designation.
However, only one of the peer reviewers
submitted comments. He concluded that
“sound scientific information about
habitat requirements and movements is
the most essential matter related to the
conservation of the CFPO (pygmy-owl).”
Further, he summarized, ‘‘l oppose this
designation because it is not based on
adequate scientific data, and also
because it detracts from the path of
gathering good data by wasting public
resources on needless, time-consuming
actions related to bureaucratic process,
not species conservation.”

We received a total of 21 oral and 268
written comments during the 2
comment periods. Of those oral
comments, 4 supported critical habitat
designation, 16 were opposed to
designation, and 1 provided additional
information but did not support or
oppose the proposal. Of the written
comments, 59 supported designation,
182 were opposed to it, and 21 provided
additional information only, or were
nonsubstantive or not relevant to the
proposed designation. In total, oral and
written comments were received from
10 Federal agencies, 7 State agencies, 9
local governments, and 242 private
organizations, companies, or
individuals.

All comments received were reviewed
for substantive issues and new data
regarding critical habitat and the
pygmy-owl. Comments of a similar
nature are grouped into 9 issues relating
specifically to critical habitat. These are
addressed in the following summary.

Issue 1: Biological Justification and
Primary Constituent Elements 1a)
Comment: How could the Service
determine areas essential for
conservation of the species since little is

known about their habitat needs?
Designation of critical habitat should be
delayed until it is determinable and
better information becomes available on
the species. Stale, inaccurate data were
used in the proposal.

Service Response: Under sections
4(a)(3)(A) and 4(b)(6)(C) of the Act,
critical habitat must, to the maximum
extent prudent and determinable, be
designated at the time of listing. If there
is insufficient information to perform
the required impact analysis of
designation, or the biological needs of
the species are not sufficiently known to
permit identification of an area as
critical habitat, it may be delayed up to
1 year. On December 12, 1994, we
published a proposed rule to list the
pygmy-owl as endangered with critical
habitat (59 FR 63975). On March 19,
1997, we published a final rule listing
this species as endangered. In that final
rule, we determined that designaton of
critical habitat was not prudent, because
of the potential harm to the species from
publishing precise location maps as
required for critical habitat designation
(62 FR 10730). Given the amount of time
since the pygmy-owl was listed as
endangered (over 20 months), a “‘not
determinable finding” is no longer
possible. Because of the October 7,
1998, court order, we must now
designate critical habitat using the best
information currently available.

Although much additional biological
information for this species is needed,
some of its biological needs are known.
In making this designation, we reviewed
all pygmy-owl records within the
historical range of this subspecies in
Arizona. To the extent possible, given
the short time available, we utilized the
most current scientific literature;
vegetation descriptions; information
from outside sources such as species
experts, agencies, and others; and field
reconnaissance of specific areas in
developing this final rule.

1(b) Comment: The Service, in
partnership with counties and
municipalities, needs to develop
science-based surveys and studies to
determine recovery efforts needed.

Service Response: We agree that
additional surveys and ecological
studies are needed. We are currently
working with Pima County in their
efforts to conduct comprehensive
studies within the County, that will
serve as the foundation for their Habitat
Conservation Plan, which is currently
under development. We encourage
others to complete surveys and life
history studies on their lands to assist
them in managing for pygmy-owls. We
welcome new partnerships with any
entity in order to conserve pygmy-owls.
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1(c) Comments: There is no biological
justification or analysis to designate
unoccupied areas or use a ‘‘connect the
dots approach” in determining areas as
critical habitat. Some areas in Units 1,
2, 5b, 6, and 7 are not connected by
habitat and should not be included.

Service Response: Much of the area
designated as critical habitat has never
been surveyed for pygmy-owls.
Therefore, it is unknown if owls are
currently present. We designated critical
habitat in areas that include sites we
believed were essential for the
conservation of the species and those
needing special management
considerations. Pygmy-owls may be
present in those areas. We also believe
areas between recent sightings play an
important role and are essential to
conservation of the species for the
following reasons—(1) it is unknown if
owls are in fact using these areas due to
the lack of past survey effort; (2) areas
of suitable or potentially suitable habitat
located between areas of known owl
occurrence are very important to allow
pygmy-owls to colonize new areas; (3)
they provide areas where pygmy-owls
can disperse or facilitate movement
between occupied areas for genetic
interchange; and (4) they require special
management considerations.

There are some areas within the
critical habitat boundaries that, by
definition of the primary constituent
elements, are not critical habitat. We
have provided additional habitat
element descriptions where possible for
each mapping unit to assist landowners
and managers in identifying areas
containing these elements or where
these elements have the potential to
develop on their lands. Refer to the
description of each unit within this final
rule.

Much of southern Arizona contains
areas that provide potentially suitable
habitat that may support pygmy-owls.
However, as directed in section 3(5)(A)(i
and ii) of the Act, we have only
designated those areas that we believe
are essential to conservation of the
species. Pygmy-owls may be present in
some of those areas, but many areas
have not yet been surveyed.

(1d) Comment: How could the Service
determine critical habitat when it
doesn’t know what viable populations
are necessary to recover the species?

Service Response: A population
viability analysis for this species has not
been undertaken, however, we are
required to designate critical habitat to
the maximum extent prudent and
determinable using existing
information. Although population
viability information will be useful in
developing a recovery strategy for the

species, it is not required to make this
determination of critical habitat. A
population viability analysis is
unavailable for many species due to the
lack of demographic information,
habitat requirements, and other
information required for an analysis.
Studies to determine viable population
levels for the pygmy-owl could not be
conducted within the time frame given
by the court and are not required by the
Act for designation of critical habitat.

1(e) Comment: Critical habitat should
not be designated until a recovery plan
is completed.

Service Response: Although having a
recovery plan in place is extremely
helpful in identifying areas as critical
habitat, the Act does not require a plan
be prepared prior to such designation.
Section 4(c) specifically requires that
critical habitat be designated at the time
a species is listed, or within 1 year if not
determinable at listing. Once a recovery
plan is finalized, we may revise the
critical habitat described in this final
rule if appropriate, to reflect the goals
and recovery strategy of the recovery
plan.

1(f) Comments: Only riparian areas
should be designated since Sonoran
desertscrub is only marginal habitat for
pygmy-owls in Arizona. The Service
should stress riparian restoration in
recovery efforts for the pygmy-owl.

Service Response: At the time the
pygmy-owl was listed, it was almost
exclusively known from historical
records to occur in riparian woodlands
and mesquite bosques. Since these early
records, all active sites have been
located in Sonoran desertscrub,
xeroriparian, or desert grassland
habitats. Based on our current
knowledge, both riparian and other
habitat types appear to be important.

1(g) Comments: The habitat
assessment key should have been used
to identify areas of critical habitat. Some
areas that rated low using this key were
designated critical habitat, such as in
Units 1 and 5b. Why were these two
units included since they are of low
quality? Why was Unit 1 designated
when there have never been owls
present?

Service Response: The BLM
developed a habitat assessment key for
its use to prioritize areas to survey that
may be suitable for pygmy-owls. Not
enough information is currently known
regarding range-wide habitat
requirements to develop a key with
specific criteria that would apply to all
habitats. Habitats where pygmy-owls
have been found in the greater Tucson
area are vastly different from other areas
of the State, such as Organ Pipe Cactus
National Monument and the Altar

Valley. The BLM methodology uses
specific habitat evaluation criteria to
assess distinct habitats found on their
lands within specific regions of the
State. The BLM believes, and we
concur, that it would be inappropriate
to use this methodology to identify areas
of critical habitat and to evaluate other
habitats throughout the State since
many of these criteria do not apply to
other regions. We are not aware of any
completed habitat assessments using the
BLM methodology within Units 1 or 5b.

When we originally proposed critical
habitat in December, 1998, there was
only one documented record of a
pygmy-owl in Unit 1. Although very few
surveys had been completed in this area
previously, potential habitat was
present and we believed this area was
important to the species. Since then,
intensive surveys have been initiated in
this unit and the nearby refuge. As a
result, nine pygmy-ow!l sites have been
found (Harris Environmental Group
1998; Aaron Flesch, pers. comm. 1999;
AGFD unpubl. data 1999). Therefore, we
consider this unit essential for recovery
of the species. Likewise, other areas we
have designated have little survey data
to date. Areas where pygmy-owls are
not currently known to exist because of
lack of or limited survey efforts may
also have pygmy-owls. We encourage
landowners and managers with suitable
habitat described in this rule to conduct
surveys for pygmy-owl. We agree that
Unit 5b likely contains limited nesting
habitat; however, the mesquite-lined
washes in this unit provide, at a
minimum, dispersal habitat for owls
moving between Units 4 and 6.

1(h) Comment: Critical habitat
boundaries do not appear to reflect
habitat; rather they follow squared-off,
arbitrary lines.

Service Response: We are required to
describe critical habitat (50 CFR
§424.12(c)) with specific limits using
reference points and lines as found on
standard topographic maps of the area.
Due to the time constraints imposed by
the court, the absence of detailed
vegetation maps, we followed roads,
railroads, and section or township lines
wherever possible to delineate the
critical habitat boundaries. Some
pygmy-owl unsuitable habitat areas may
be included in these mapped areas.
Under 50 CFR §424.12(d), when several
habitat areas are located in proximity to
one another, an inclusive area may be
designated as critical habitat.

(1i) Comments: Why are some areas
that do not appear to have suitable
pygmy-owl habitat or to contain any of
the primary constituent elements
included as critical habitat? Only those
areas with these constituent elements
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should be designated (15 USC § 1532
(5)(A) and 50 CFR §424.12).

Service Response: As previously
stated in this document, due to time
constraints, we were not able to
eliminate areas within the critical
habitat boundaries that do not contain,
or do not have the reasonable likelihood
of ever containing, the primary
constituent elements necessary for the
pygmy-owl. However, any areas that do
not, and cannot, support these elements
are, by definition, not considered to be
critical habitat, even though they are
within the identified boundaries.

(1j) Comments: Areas with reduced
value as pygmy-owl habitat should not
be included. Commenters cited the
following factors as to why their lands
had little value as pygmy-owl habitat—
lack of some primary constituent
elements, “low-quality” habitat, nearby
major roads, schools, or high-density
housing, and lack of saguaros or
ironwoods. Some areas may not be
suitable because they are adjacent to
planned developments such as future
road-widening projects or housing
developments.

Service Response: We have
documented the presence of pygmy-
owls near developed lands, roads, and
areas that possess some, but not all, of
the primary constituent elements.
Therefore, we are including areas near
developed lands that contain at least
some primary constituent elements as
critical habitat because owls use these
areas. We believe these areas also play
an important role for pygmy-owls for
some of their life history requirements
such as foraging or dispersal. We can
not exclude areas as critical habitat
because of projected projects or
proposed activities, unless the economic
impact outweighs the benefit to the
species (section 4(b)(2) of the Act).
Although ironwoods are commonly
found at sites in the northwest Tucson
area (Wilcox et al. 1999), numerous
other historical and recent sites lack
ironwoods. Therefore, we do not believe
ironwoods are specifically a necessary
component for pygmy-owls. Further
research is needed to fully understand
this species’ habitat needs and life
history requirements.

(1k) Comment: You should not only
designate currently occupied sites, but
also sites with suitable or potential
habitat that was previously occupied,
and also dispersal habitat.

Service Response: The Act (section
3(5)(C)) states that not all areas capable
of being occupied by the species should
be designated as critical habitat unless
we determine that such designation is
essential to the species’ conservation. In
determining what areas are critical

habitat, we considered areas and
constituent elements that are essential
to the conservation of the species and
that may require special protection or
management considerations (50 CFR
8§424.12(b)). Thus, not all areas
occupied or potentially occupied by a
species are eligible for designation. Our
rationale for not designating all
occupied pygmy-owl sites as critical
habitat are discussed in the section
entitled ““Critical Habitat Designation.”
Due to time constraints and because of
a lack of survey data to indicate
documented pygmy-owl presence, we
cannot assert that pygmy-owls are not
present in a particular area designated
as critical habitat. This critical habitat
designation contains areas that may be
important for pygmy-ow! dispersals.

(1) Comments: There was no
scientific basis for the constituent
elements described in the proposed
rule. The definition of constituent
elements should be expanded to include
dispersal habitat such as creosote bush
and grasslands. The constituent
elements described are vague (violating
50 CFR §424.12(c)) and are overly
inclusive, and should include the
required greater detail defining
structure, species richness, and
juxtaposition of riparian and
xeroriparian areas with adjacent upland
habitat types. Identified corridors are
not based on known movement of owls,
and appear to be sheer guesswork.

Service Response: The primary
constituent elements described in this
final rule are elements for which we
have evidence of use by pygmy-owls in
Arizona. Smaller diameter trees and
shrubs, though not suitable nesting
structure, appear suitable for dispersal
movements and/or support prey species
for pygmy-owls (Proudfoot, pers. comm.
1999). Pure stands of extensive
grassland do not support primary
constituent elements; however,
grasslands with scattered mesquites or
other trees or shrubs provide dispersal
and foraging habitat and drainages
within grasslands containing trees with
cavities may also provide suitable
nesting habitat. Information regarding
movement of pygmy-owls gathered in
Arizona and Texas was used to
determine suitability of dispersal
corridors.

To date, pygmy-ow! habitat studies
have been limited to descriptive studies
in the greater Tucson area. Habitat in
this study area is vastly different from
sites elsewhere in the State with
historical and recent pygmy-owl
sightings. In addition to this Tucson
habitat study (Wilcox et al. 1999), we
are aware of two additional habitat
studies that are scheduled to begin in

the summer of 1999, which will analyze
habitats where other pygmy-owls are
found in the State. These additional
studies will examine habitats used by
pygmy-owls in areas containing very
different habitats compared to previous
studies. Random sites will also be
studied in the state to determine use
versus availability. These studies will
provide valuable information about the
habitat needs of pygmy-owls and will be
useful to us and others in meeting the
conservation needs of the species.

As noted earlier, pygmy-owls use a
variety of habitats. We have described in
the greatest detail possible in this final
rule the constituent elements important
to pygmy-owls known at this time. If
new information later becomes available
as a result of the above mentioned or
other studies regarding the habitat needs
of this species, we will then evaluate
whether a revision of designated critical
habitat is warranted. In addition, as new
habitat information becomes available
that can further refine habitat
definitions and descriptions, it will be
used in future section 7 consultations
and recovery planning for the pygmy-
owl.

Issue 2: Take of Private Property/
Additional Burdens on Private
Landowners

(2a) Comment: The designation of
critical habitat would constitute
“taking’’ of private property rights; thus
a takings implications assessment, as
required by Executive Order 12630,
must be conducted.

Service Response: The designation of
critical habitat has no effect on non-
Federal actions taken on private land,
even if the private land is within the
mapped boundary of designated critical
habitat. Critical habitat has possible
effects on activities by private
landowners only if the activity involves
Federal funding, a Federal permit, or
other Federal action. If such a Federal
nexus exists, we will work with the
landowner and the appropriate Federal
agency to ensure that the landowner’s
project can be completed without
jeopardizing the species or adversely
modifying critical habitat.

Executive Order 12630 requires that
Federal actions that may affect the value
or use of private property be
accompanied by a takings implication
assessment. As discussed in our
response to Issue 9, (McKenney et al.
1999), the economic analysis found that
designation of critical habitat would
have no economic effect above that
already imposed by listing. The primary
effect of critical habitat designation on
private property is to identify areas
important for the conservation of the
species. In addition, if a Federal action
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occurs on those private lands, such as
issuance of a Clean Water Act section
404 permit, the Federal action agency
would be required to consult with us
pursuant to section 7 of the Act if that
action may affect the pygmy-owl or its
critical habitat. In Arizona, all private
landowners that have applied for a
section 10 take permit to allow them
incidental take of a federally listed
species have been issued permits, and
all projects that have completed the
section 7 consultation process have
gone forward.

(2b) Comments: The designation of
critical habitat would place an
additional burden on landowners above
and beyond what the listing of the
species would require. The number of
section 7 consultations will increase;
large areas where no pygmy-owls are
known to occur will now be subject to
section 7 consultation. Many Federal
agencies have been making a “‘no effect”
call within unoccupied suitable habitat.
Now, with critical habitat there will be
“may effect” determinations, and
section 7 consultation will be required
if any of the constituent elements are
present.

Service Response: If a Federal agency
funds, authorizes, or carries out an
action that may affect either the pygmy-
owl or its critical habitat, the Act
requires that the agency consult with us
under section 7 of the Act. For a project
to affect critical habitat, it must affect
the habitat features important to the
pygmy-owl, which are the primary
constituent elements described in this
final rule. Our view is and has been that
any Federal action within the
geographic area occupied by the species
that affects these habitat features should
be considered a situation that “may
affect” the pygmy-owl and should
undergo section 7 consultation. This is
true whether or not critical habitat is
designated, even when the particular
project site within the larger
geographical area occupied by the
species is not known to be currently
occupied by an individual pygmy-owl.
All areas designated as critical habitat
are within the geographical area
occupied by the species, so Federal
actions affecting essential habitat
features of the species should undergo
consultation. Thus, the need to conduct
section 7 consultation should not be
affected by critical habitat designation.
As in the past, the action agency will
continue to make the determination as
to whether their project may affect a
species even when the particular site is
not known to be currently occupied by
an individual pygmy-owl.

Issue 3: National Environmental
Policy Act.

Comment: The designation of critical
habitat constitutes a major Federal
action significantly affecting the quality
of the human environment. An
environmental impact statement (EIS)
should be prepared.

Service Response: We have
determined that Environmental
Assessments (EAs) and EISs, as defined
under the authority of the National
Environmental Policy Act of 1969
(NEPA), need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register in October, 1983 (48 FR 49244).

Issue 4: Lands with Habitat
Conservation Permits to be Excluded
from Critical Habitat.

Comments: It is illegal and
unscientific to withdraw critical habitat
designation from land covered by an
approved or future Habitat Conservation
Plan (HCP) incidental take permit.
Critical habitat protects land essential
for conservation, which is a higher
standard than a HCP permit which only
assures that jeopardy would not occur.
The HCP take permit has no public
process analysis or scientific
accountability. HCPs should maintain
constituent elements. Regional HCPs are
preferred to individual permits.
Individual HCPs should not be
approved until a regional HCP is
completed in Pima County.

Service Response: Before we issue a
section 10 permit, we must determine
that the HCP provides for the
conservation of the species. As a part of
the permit evaluation process, we must
determine whether our action of issuing
the section 10 permit is likely to
jeopardize the continued existence of
the species or result in adverse
modification of critical habitat. Thus,
when a HCP is approved through a
section 10 permit, we will have already
determined that critical habitat would
not be adversely modified. HCP permits
for lands over 5 acres in size are
required to go through the NEPA
process that involves public
participation and comment. Monitoring
and adaptive management are important
components of the HCP process to
ensure that needed actions are taken
and that actions can be modified, as
needed, as new information is collected.

We agree that maintaining the
primary constituent elements is an
important consideration in developing
HCPs. In addition, we strongly support
regional multiple-species HCPs such as
the one currently under development by
Pima County, and we encourage this
broad-based approach to others within
the region. Experience gained from

development of similar plans indicates
that because of their complexity, these
plans typically take a year or more to
complete. We encourage landowners
and members of the public in the region
to participate in this planning effort;
however, we realize that it would be
unrealistic for some to wait until the
county’s plan is finalized. We cannot
preclude any applicant from pursuing
an individual HCP pending the
development of a regional plan.

Issue 5: Section 7 Consultation and
Section 9.

(5a) Comments: How will the Service
conduct section 7 consultations on land
immediately adjacent to critical habitat;
would additional buffers be required?

Service Response: We address all
direct, indirect, inter-related, and
interdependent effects of projects under
section 7 consultation, which could
include effects to areas outside of the
immediate project area (downstream
effects, for example). However, if a
project is adjacent to, but not within,
critical habitat and has no direct or
indirect effect on critical habitat, that
would be acknowledged in the section
7 Biological Opinion, and only effects to
the species would be addressed.

(5b) Comment: Section 9 does not
fully protect habitat absent a critical
habitat designation because critical
habitat can include unoccupied habitat.
There is a clear distinction between the
“jeopardy’’ and “‘adverse modification
of critical habitat” prohibitions. In its
final rule listing the pygmy-owl as
endangered, the Service states that
clearing of unoccupied habitat is not a
section 9 “‘take.” The courts have
consistently held that for a party to
assert that removal or disturbance of
vegetation from an area will result in
take of an endangered species, such a
party must demonstrate that the species
is present in the area or otherwise using
it for essential behavioral functions.
Where there is no owl, there is no take.

Service Response: We agree that
section 9 does not protect unoccupied
habitat, i.e., areas from which the
pygmy-owl has been extirpated.
However, as discussed in our response
to comment 2(b) above, section 7
requires consultation on Federal actions
that may affect a listed species or its
critical habitat. An action agency may
determine that a project may affect a
species even when the particular site is
not known to be currently occupied by
an individual pygmy-owl. It is our view
that actions affecting suitable pygmy-
owl habitat within the known range of
the pygmy-owl, whether or not that area
has been designated as critical habitat
and whether or not it is known to
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currently support an individual, should
undergo review under section 7.

Issue 6: Designation by Specific Land
Ownership.

(6a) Comments: Designation of critical
habitat is not necessary on non-Federal
lands because vast tracts of Federal and
Tribal lands are already protected. For
instance, over 87% of Pima County is
owned by the government; the Service
should move the owls to those lands.

Service Response: The Act defines
critical habitat as those areas essential to
the conservation of the species and that
are in need of special management
considerations or protection. We agree
that Federal lands provide a significant
amount of the habitat currently
occupied by the pygmy-owl, and that
those lands are essential to the species’
conservation. However, much of the
currently occupied habitat is on non-
Federal land, especially in Pima County.
As stated in the proposed rule, we tried
to avoid designation on non-Federal
lands except when those lands are,
because of their location or the habitat
they support, necessary to ensure
pygmy-owl conservation. We do not
believe that Federal and Tribal lands
alone, are adequate to ensure the
species’ conservation.

(6b) Comments: Exemption of Federal
lands such as National Parks and
National Wildlife Refuges is illegal,
violating 50 CFR 8424.12, and draft
guidance exhibit 2, pp 5, 11-12, which
states that lands must be evaluated
regardless of ownership. None of those
lands have an owl plan, and there is no
basis to claim that future management
will be consistent with critical habitat
protections. The Service does not have
the statutory authority to exclude areas
because it feels their current
management is compatible with pygmy-
owls, and the benefits from exclusion
must be greater than that of inclusion.

Service Response: In determining
what areas are critical habitat, we
consider physical and biological
features that are essential to the
conservation of the species and that may
require special management
considerations or protection (50 CFR
§424.14(b)). Organ Pipe Cactus National
Monument, Saguaro National Park, and
Buenos Aries and Cabeza National
Wildlife refuges provide important
habitat for the pygmy-owl. These areas
were excluded from designation not
simply because of ownership, but
because we believe these areas are
managed in such a way that provides for
natural values, including protection of
threatened and endangered species. We
believe that these specific areas are
managed and likely will continue to be
managed in a manner compatible with

pygmy-owl needs, and are therefore not
in need of special management
considerations or protection.

(6¢c) Comments: Exemption of Tribal
lands is illegal, and there is no evidence
that current densities on Tribal lands
are as high as historical levels, nor that
the population is increasing. The
Service states that, because the owl
occurs on the reservation, Tribal
management is compatible with pygmy-
owls. Failure to designate critical
habitat on Tribal lands violates the
Equal Protection Clause of the United
States Constitution and the
Administrative Procedures Act.

Service Response: Given the lack of
species’ location and habitat
information on Tribal lands available at
the time of drafting the proposed rule,
we were unable to thoroughly assess
either the status of the species on those
lands, or the management practices
currently employed by the tribes. The
court’s order required publication of a
proposed rule within only 30 days and
a final rule in 6 months. Given the
extensive preparation and review
requirements of publishing a proposed
rule, our staff had but a few days to
develop the critical habitat maps and
determine what areas are both essential
to the species’ conservation and in need
of special management considerations
or protection. Further, Secretarial Order
3206 requires significant coordination
with Tribal governments, as well as
several specific determinations, prior to
proposing Tribal land as critical habitat.
The 30 days allowed by the court
precluded the analyses and
coordination that would have been
necessary before proposing critical
habitat on Tribal lands. We therefore
based our proposal on the best scientific
and commercial information available,
as required by the Act.

(6d) Comments: To designate State
trust lands because they are owned by
the State is arbitrary, capricious,
discriminatory, and unlawful; they
should be treated as private lands. The
Service considers State lands as public
lands and therefore assumes that the
limitations of use resulting from
designation of critical habitat will not
adversely affect the landowner. The
Service did not justify the assumption
that State lands require special
management considerations.

Service Response: We first identified
areas essential to the conservation of the
species. We looked first to Federal, then
State lands to develop a configuration
that would include most occupied
pygmy-owl sites, connected across the
species’ range. Our reasoning was that
the Act clearly puts the largest share of
the burden on Federal agencies and

Federal lands in conserving listed
species. The Act also considers the
states to be important partners in
species’ conservation efforts. Where
possible, we therefore proposed Federal
and State lands as the primary areas to
concentrate pygmy-owl recovery, with
private lands included where necessary.
As stated in the economic analysis and
this final rule, we do not believe the
designation of critical habitat will have
adverse economic effects on any
landowner, including the State of
Arizona, above and beyond the effects of
listing of the species (McKenney et al.
1999).

Future management practices of State
trust lands are uncertain in areas we
have determined essential to the
recovery of this species and may in
some instances not be compatible with
conservation efforts; therefore, we
believe that designation of these lands is
warranted. We believe that designation
of these and other lands as critical
habitat does not result in additional
economic or other effects to the
landowner above that which would
occur from listing the species.

Issue 7: Legal and Procedural
Comments.

(7a) Comments: The Service did not
consult, nor allow for an appropriate
level of involvement with, the State of
Arizona, counties, and cities in areas
proposed as critical habitat.

Service Response: In regard to the role
of local governments in decisions to
determine critical habitat, the Act
requires we ‘“‘give actual notice of the
proposed regulation (including the
complete text of the regulation) to * * *
each county or equivalent jurisdiction
in which the species is believed to
occur, and invite the comment of such
agency, and each jurisdiction” (section
4(b)(5)(A)(ii) of the Act). Due to the
limited time allowed by the court and
plaintiffs, we were not able to
individually contact all of the entities
that could be affected by this proposal;
however, we notified each affected
county, several cities, and many special
interest groups of the proposed rule and
draft economic analysis. All entities,
including the State and local
municipalities, were given ample
opportunity, during two separate public
comment periods and three public
hearings, to submit their concerns and
have them addressed in the final rule.
Numerous local, city, county, State, and
Federal agencies provided comments
during two public comment periods and
three public hearings; we reviewed and
considered these comments in
developing this final rule.

(7b) Comments: The court order was
not to designate critical habitat, but
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rather to reconsider whether it was
prudent to do so. The court referred to
only 12 of the 28 items of evidence the
Service provided in its original “‘not
prudent” determination. Designation of
critical habitat provides no additional
benefits to the species and can lead to
increased threats from bird watchers or
retaliation against the species as
happened with the Mexican wolf. The
Service lacks sufficient original
information and its original not prudent
finding was correct until future research
is done.

Service Response: The Act requires
the Secretary, ‘‘to the extent prudent
and determinable,” to designate critical
habitat concurrently with listing a
species as threatened or endangered.
Regulations under 50 CFR § 424.12(a)(1)
state that critical habitat is not prudent
when one or both of the following
situations exist—(i) the species is
threatened by taking or other human
activity, and identification of critical
habitat can be expected to increase the
degree of such threat, or (ii) designation
of critical habitat would not be
beneficial to the species.

We determined in our final rule
listing the species as endangered (62 FR
10730) that critical habitat designation
would increase the threat of harassment
of owls by bird watchers and increase
the potential for vandalism. The court
found this determination to be arbitrary
and capricious, and remanded the ‘‘not
prudent” finding to us.

As stated in our economic analysis
(McKenney et al. 1999), we believe that
designation of critical habitat for the
pygmy-owl provides no significant
additional impacts or benefits to the
species beyond that which would occur,
or is provided, through listing the
species as endangered. While we believe
this argument fits the second argument
for a ““not prudent” finding, the court
order cited a previous finding in the 9th
Circuit (Natural Resources Defense
Council v. Department of Interior; 113
F3d 1121, 1126) that it was Congress’
intent that the imprudence exception be
a rare exception. This and other
statements in the court order led us to
believe that another *‘not prudent”
finding based on the available
information would be inconsistent with
the court order.

(7¢c) Comment: The biological benefits
of critical habitat are outweighed by the
benefits of exclusion.

Service Response: Section 4(b)(2) of
the Act and 50 CFR §424.19 requires us
to consider excluding areas from critical
habitat designation if we determine that
the benefits of exclusion outweigh the
benefits of designating the area as
critical habitat, unless that exclusion

will lead to extinction of the species
concerned. As discussed in this final
rule, we have determined that no
adverse economic or other effects will
result from this critical habitat
designation (McKenney et al. 1999).
Therefore, no areas were found where
the benefits of exclusion outweighed the
benefits of including the areas as critical
habitat.

(7d) Comments: The Service must
consider the entire range, including
Mexico, in determining areas of critical
habitat. The Service has never found
that the Arizona population is a distinct
population segment from the Mexican
population.

Service Response: Regulations at 50
CFR §424.12(h) state that critical habitat
shall not be designated within foreign
countries or in other areas outside of
United States jurisdiction. We agree that
the status of the species in Mexico will
be an important consideration in
recovery of the species in Arizona.
However, maintenance of a healthy
population in the U.S. also depends on
areas within the pygmy-owls’ historical
U.S. range, and we have determined that
those areas are essential to the species’
conservation.

(7e) Comment: The Service failed to
comply with a number of required
determinations, including Executive
Orders 12291, 12630, 12866, and 50
CFR 88424.12(c)(d), and §424.19 as
well as the Regulatory Flexibility Act
and the Unfunded Mandates Reform
Act.

Service Response: These Executive
Orders and other Acts are discussed in
the “Required Determinations’ section
of this final rule. Issues pertaining to 50
CFR §424.14(c)(d) and 424.19 are
addressed elsewhere in this final rule.

(7f) Comment: Critical habitat will
have potential impacts on water
resource use by Arizona and local
agencies. How has the Service
coordinated with these groups to resolve
water resources issues?

Service Response: This final rule does
not authorize our jurisdiction over water
rights, and we do not anticipate impact
to local economies or citizens as a result
of this designation as we state elsewhere
in this rule. Critical habitat designation
does not, in itself, restrict groundwater
pumping or water diversions; nor does
it in anyway restrict or usurp water
rights or violate State or Federal water
laws. Local agencies, governments, and
individuals have had the opportunity to
provide comments during two comment
periods, and three public hearings. We
will work with these groups during the
section 7 consultation process as
necessary to ensure their activities

comply with the Act and other Federal
and State laws.

(7g) Comment: Designation of critical
habitat on Arizona State trust lands
violates the Arizona-New Mexico
Enabling Act of 1910.

Service Response: Under the
provisions of the Arizona and New
Mexico Enabling Act, in 1910, Congress
granted title to certain Federal lands
within the borders of Arizona to the
State of Arizona for the purpose of
creating a trust to provide financial
support to the Arizona common schools,
universities, and other public
institutions operated by the State.
However, the State trust created under
the Enabling Act is not immune from
the operation of otherwise applicable
Federal law, including the Endangered
Species Act. Further, we do not
anticipate that critical habitat
designation will affect the State’s ability
to utilize their trust lands in a manner
that will provide financial support to
State institutions. Even if there are
situations where a State activity requires
Federal authorization or funding, we do
not anticipate any restrictions beyond
those that may result from listing the
pygmy-owl as endangered.

(7h) Comments: Critical habitat
should not have been proposed before
an economic and other impacts analysis
was completed, and the opportunity to
comment on the economic analysis and
the proposed rule was limited. Several
requests were received to extend the
public comment period.

Service Response: We are not required
to conduct an economic analysis at the
time critical habitat is initially
proposed. We published in the Federal
Register (63 FR 71820) the availability
of the proposed rule and invited public
comment which we used to develop a
draft economic analysis (McKenney et
al. 1999). We invited public comments
for 30 days on this draft analysis, which
we believe was sufficient given the
short-time frame ordered by the court.
Because of the court-ordered time frame,
we were not able to extend the public
comment period.

(7i) Comment: Maps and descriptions
provided are vague and violate the Act
and 50 CFR §424.12(c).

Service Response: This final rule
contains the required legal descriptions
of areas designated as critical habitat.
The accompanying maps are for
illustration purposes. If additional
clarification is necessary, contact the
Arizona Ecological Service Field Office
(see ADDRESSES section). We identified
specific areas referenced by specific
legal description, roads, railroads, and
other landmarks, which are found on
standard topographic maps.
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(7j) Comment: Once land is
designated as critical habitat it will
likely result in a panoply of Federal,
State, and local land use laws, and
restrictions or extra procedures.

Service Response: We are unaware of
any information that indicates any new
State or local laws, restrictions, or
procedures will result from critical
habitat designation. Should any State or
local regulation be promulgated as a
result of this rule, this would be outside
of the authority of the Service under the
Act. The comment is correct in that
projects funded, authorized, or carried
out by Federal agencies, and that may
affect critical habitat, must undergo
consultation under section 7 of the Act
on the effects of the action on critical
habitat. However, as stated elsewhere in
this final rule, we do not expect the
result of those consultations to result in
any restrictions that would not be
required as a result of listing the pygmy-
owl as an endangered species.

(7k) Comment: Additional areas not
identified in the proposed rule should
be designated critical habitat.

Service Response: Section 4(b)(4) of
the Act requires that designation of
critical habitat undergo the regulation
promulgation procedures identified
under 5 U.S.C. 553. That is, areas
designated as critical habitat must first
be proposed as such. Thus, we cannot
make significant additions in the final
rule to the areas included in the
proposed rule. Designation of such areas
would require new proposed and final
rules. The Act explicitly states that not
all suitable or occupied habitat be
designated as critical habitat, rather
only those essential for the conservation
of the species (50 CFR §424.12 (g)).

The pygmy-owl recovery team is
currently developing a recovery plan for
this species. During the development of
a recovery strategy, the team will not
only closely examine areas designated
as critical habitat but also all lands
within the listed population, to
determine their importance and role in
the recovery of the species. This process
will allow substantially more in-depth
analysis than we were afforded by the
court and plaintiffs to designate critical
habitat. If the recovery team, as a result
of new information or analysis, further
refines those areas designated in this
final rule or identifies additional areas
which they determine are essential to
the conservation of the species, we will
evaluate whether a revision of critical
habitat is warranted at that time.

Issue 8: Specific Projects and
Activities.

(8a) Comments: Critical habitat would
affect specific projects such as erosion
control measures on Brawley Wash and

fire management in the Altar and Falcon
Valley regions. Grazing would be
affected by designation on private lands.

Service Response: Critical habitat
designations only apply to Federal
lands, or federally funded or authorized
projects on private lands. If there is no
Federal nexus or involvement, then
additional considerations are not
necessary (see Issue 2 above). Where a
Federal nexus exists, designation of
critical habitat does not preclude
projects or activities such as riparian
restoration, erosion control, fire
management, or grazing if they do not
cause an adverse modification of critical
habitat. We will work with landowners
within designated critical habitat and
Federal agencies that are required to
consult with us under section 7 of the
Act to ensure that land management
will not adversely modify critical
habitat. We also encourage landowners
to restore riparian habitats including
erosion control measures, and we can
provide financial and technical
assistance through our Partners for Fish
and Wildlife Program.

(8b) Comment: Designation of areas
with existing pipelines and aqueducts
would be affected and should be
excluded. Routine maintenance of trails
should be excluded.

Service Response: Periodic
maintenance of existing pipelines,
roads, trails, or aqueducts would not
typically constitute adverse
modification of critical habitat. These
areas generally lack the primary
constituent elements described in this
rule, and it is our intention to exclude
such areas by definition. If maintenance
would require removal of constituent
elements, and Federal involvement is
part of that activity, then section 7
consultation may be necessary.

(8c) Comment: Designation of critical
habitat may compromise wildfire
prevention and suppression activities in
those areas.

Service response: We agree that
wildfire prevention and suppression
activity is very important to protect
human life and property, and also from
a resource protection standpoint. Fire
protection of areas designated as critical
habitat will be essential to ensure the
conservation of the species. We will
work with all landowners and managers
responsible for these activities to ensure
adequate fire prevention and
suppression measures are in place and
to protect resource values. Only fire
prevention and suppression activity
undertaken or funded by a Federal
agency would require consultation
under section 7 of the Act. Non-Federal
activities will not be affected by critical
habitat designation.

Issue 9: Economic Impacts.

(9a) Comment: The assumption
applied in the economic analysis that
the designation of critical habitat will
cause no impacts above and beyond
those caused by listing of the species is
faulty, legally indefensible, and contrary
to the ESA. “Adverse modification” and
“jeopardy’’ are different, will result in
different impacts, and should be
analyzed as such in the economic
analysis.

Service Response: The designation of
critical habitat for the pygmy-owl has
been evaluated in the economic context
known as “with” and “without” the
rule. It was found that the survival of
the pygmy-owl makes it necessary that
any adverse modification of its habitat
would jeopardize the species. Under
this condition, any and all economic
consequences would be due to the
jeopardy call under section 7 of the Act,
and an adverse modification without a
jeopardy call would not occur. Further,
it is our position that both within and
outside of critical habitat, Federal
agencies should consult under the
jeopardy standard if a proposed action
is (1) within the geographic areas
occupied by the species, whether or not
owls have been detected on the specific
project site; (2) the project site contains
habitat features that can be used by the
species; and (3) the proposed action is
likely to adversely affect that habitat.
The economic consequences identified
during the comment period are all due
to the listing of the pygmy-owl and not
the designation of critical habitat. The
economic analysis of designating critical
habitat determined that the same
regulatory process is in place “with” as
well as “without” the rule, and
consequently found no economic
effects.

(9b) Comment: The proposed
designation of critical habitat will
impose economic hardship on private
landowners and businesses. There is an
expressed concern that the proposed
critical habitat designation would have
serious financial implications for
commercial and residential
development businesses. It is suggested
that designation would result in
reduced property values, lost tax
revenues, lost jobs, and foregone
economic activity.

Service Response: As stated in the
economic analysis, the proposed rule to
designate critical habitat for the pygmy-
owl is not adding any new requirements
to the current regulatory process. Since
the adverse modification standard for
critical habitat and the jeopardy
standard are almost identical, the listing
of the pygmy-owl itself initiated the
requirement for consultation. This
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critical habitat designation adds no
additional requirements not already in
place due to the species’ listing.

(9c) Comment: There is an expressed
concern that the delay in acquiring
Federal permits or the inability to
acquire permits for further
development, as a result of section 7
consultation, would be an economic
hardship to both developers and
homeowner associations.

Service Response: The requirement
for Federal agency consultation under
section 7 of the Act for actions they
carry out, fund, or authorize on Federal
or non-Federal lands resulted from
listing of the species, and no new
requirements are imposed by critical
habitat designation.

(9d) Comment: There is an expressed
concern that the value and security of
bonds issued to construct public
infrastructure might be threatened by
critical habitat designation.

Service Response: Bonds issued by
non-Federal entities that are not insured
by the Federal Government do not
constitute a Federal nexus. However, an
incidental take permit issued under
section 10 of the Act would still be
required if a taking of the pygmy-owl is
possible. The designation of critical
habitat does not add any additional
requirements to the section 10
incidental take permit process.

(9e) Comment: There is an expressed
concern that all property owners who
will be adversely affected by the
designation of critical habitat should be
provided just compensation.

Service Response: This designation of
critical habitat will not add any
additional restrictions and will not
affect property owners beyond those
restrictions resulting from the listing of
the pygmy-owl as endangered.

(9f) Comment: Critical habitat may
disrupt current and future Federal,
State, and County land management
activities and cause economic losses.

Service Response: Federal agencies
are required to consult with us when a
species is listed under the Act. State and
County entities are not required to
consult with us unless a Federal nexus
exists. The designation of critical habitat
does not add any new requirements or
restrictions.

(99) Comment: The designation will
have harmful impacts on the quality of
life, education, and economic stability
of small towns. There is an expressed
concern that the proposed critical
habitat designation will change water
diversions, groundwater pumping, road
maintenance and land development.

Service Response: As stated in the
economic analysis, the proposed rule to
designate critical habitat for the pygmy-

owl is not adding any new requirements
to the regulatory process. Since the
adverse modification standard of critical
habitat and the jeopardy standard are
nearly identical, the listing of the
pygmy-owl itself placed the requirement
for consultation. This final rule to
designate critical habitat adds no
additional requirements that were not
already in place due to the species’
listing.

(9h) Comment: There is an expressed
concern that the designation would
limit the construction of much needed
schools, colleges, and community and
recreation centers, thereby threatening
the ability of small towns affected by the
designation to expand and diversify
their economy and to improve
education.

Service Response: As previously
stated, this final rule designating critical
habitat will not impose additional
restrictions on private, cities, counties,
State or Federal lands. Restrictions
already in place due to the listing of the
pygmy-owl require consultation with us
when there is a Federal nexus. Any
limitations or restrictions on
construction were imposed due to the
species’ listing. Additional restrictions
are not expected.

(9i) Comment: There is an expressed
concern that the economic stability of
the towns of Kearny, Hayden, and
Winkelman, as well as Pinal and Gila
counties, depends on the continued
operation of their mining complex, and
further regulatory costs would threaten
the corporation.

Service Response: Critical habitat
designation will not add new
restrictions beyond those imposed by
the listing of the pygmy-owl.

(9j) Comment: The Service’s
designation of critical habitat has not
adequately considered potential
economic implications. There is
opposition to the fact that the Service
did not prepare an initial regulatory
flexibility analysis to address potential
impact to small businesses, as required
under the Regulatory Flexibility Act.

Service Response: The proposed rule
was published under very tight time
constraints by the court order on
December 24, 1998. At that time we
prepared a record of compliance (ROC)
that the proposed critical habitat
designation would not have a significant
economic impact on small entities. A
detailed analysis was initiated by a
private firm under contract and
subsequently, we distributed a draft of
the economic analysis for a 30-day
public comment period ending in May,
1999. The findings of the economic
analysis indicate that the designation of
critical habitat adds no new restrictions

on economic activity that were not due
to the listing of the pygmy-owl.
Therefore, there are no economic effects
on small entities attributable to this
final rule, and a regulatory impact
analysis is not required.

(9K) There is a concern that the
different jurisdictions impacted by
critical habitat designation should be
addressed separately; impacts should be
addressed as individual cases, not
collectively.

Service Response: If the economic
analysis would have detected economic
effects attributable to the critical habitat
designation, then those effects would
have been enumerated for each of the
areas of critical habitat and would have
been estimated for each type of land and
management involved. This information
would have been used by the Secretary
of the Department of the Interior to
determine if the benefits of exclusion of
the land outweighed the benefits of
including the land as critical habitat.
There are no economic effects
attributable to critical habitat
designation so the issue of separating
economic effects is a moot point.

Summary of Changes From the
Proposed Rule

Below is a summary of the changes
made to the legal descriptions for the
cactus ferruginous pygmy-owl critical
habitat designation. The maps included
in the proposed rule accurately depicted
the critical habitat proposed by the rule.
Based on the comments we received, we
discovered that several areas within the
proposed critical habitat were not
accurately described by the legal
descriptions in the proposed rule,
although the areas were accurately
depicted on the maps. As discussed
below, we are clarifying the legal
descriptions in this final designation to
conform to the area depicted by the
maps, which remain unchanged.

Changes in the legal descriptions
below are of three types: (1) The result
of typographical errors discovered after
publication of the proposed rule; (2)
corrections in sectional descriptions
resulting from the use of more up-to-
date Public Land Survey System data
obtained from the Arizona Land
Resource Information System (ALRIS) to
more closely reflect mapped
information of the proposed rule; and
(3) clarification of the description for
Tucson Mountain County Park, the
boundary of which was obtained from
Pima County Public Works and is more
up-to-date than that depicted on the
BLM map cited in the proposed rule and
which was available from ALRIS.



37434

Federal Register/Vol. 64, No. 132/Monday, July 12, 1999/Rules and Regulations

Unit 1:
T.19S.,R. 7E.

T.19S.,,R.8E.
T.21S.,,R.7E.

Unit 2:

T.14S.,R. 11 E.
T.14S.,R. 12 E.

Unit 5b:
T.9S.,R.14E.

T.1N,R.9E.

As a result of using ALRIS data for
ownership, the acres summary in Table
1 also changed. The total acres
increased by about 1% with the greatest
change in Pinal County where BLM’s
total was reduced and the “Other”
category picked up that reduction. This
is largely due to acreage originally
identified as BLM that was actually
Bureau of Reclamation when the newer
data sets were analyzed. The remaining
acreage differences are attributed to the
differing methods of determining acres.
For the proposed rule, sections and
ownership were roughly counted and
totaled manually by visual inspection of
the cited maps. Subsequently, digital
information was obtained from ALRIS
and Pima County, which was used to
create the updated version of Table 1 (as
well as the legal descriptions).

Finally, as mentioned previously,
lands in Tribal grazing allotments are
excluded from critical habitat. We
determined that pygmy-owl
conservation could be adequately
ensured without designation of the
approximately 240 acres.

Economic Analysis

Section 4(b)(2) of the Act requires us
to designate critical habitat on the basis
of the best scientific and commercial
information available and to consider
the economic and other relevant
impacts of designating a particular area
as critical habitat. We may exclude areas
from critical habitat upon a
determination that the benefits of such
exclusions outweigh the benefits of
specifying such areas as part of critical
habitat. We cannot exclude areas from
critical habitat if such exclusion would
result in the extinction of the species
concerned.

Economic effects caused by listing the
pygmy-owl as endangered and by other
statutes are the baseline upon which

critical habitat is imposed. The
economic analysis must then examine
the incremental economic and
conservation effects of the critical
habitat addition. Economic effects are
measured as changes in national
income, regional jobs, and household
income. An analysis of the economic
effects of pygmy-owl critical habitat
designation was prepared (McKenney et
al. 1999) and made available for public
review (April 15-May 15, 1999; 64 FR
18597). The final analysis, which
reviewed and incorporated public
comments, concluded that no economic
impacts are expected from critical
habitat designation above and beyond
that already imposed by listing the
pygmy-owl. The only possible economic
effects of critical habitat designation are
on activities funded, authorized, or
carried out by a Federal agency. These
activities would be subject to section 7
consultation if they may affect critical
habitat. However, activities that may
affect critical habitat may also affect the
species, and would thus be subject to
consultation regardless. Also, changes
or mitigating measures that might
increase the cost of the project would
only be imposed as a result of critical
habitat if the project adversely modifies
or destroys that critical habitat. We
believe that any project that would
adversely modify or destroy critical
habitat would also jeopardize the
continued existence of the species and
that reasonable and prudent alternatives
to avoid jeopardizing the species would
also avoid adverse modification of
critical habitat. Thus, no regulatory
burden or additional costs would accrue
because of critical habitat above and
beyond that resulting from listing.

A copy of the economic analysis and
description of the exclusion process
with supporting documents are
included in our administrative record
and may be obtained by contacting our
office (see ADDRESSES section).

Required Determinations

Regulatory Planning and Review

In accordance with Executive Order
12866, we submitted this action for
review by the Office of Management and
Budget. Because the economic analysis
identified no economic benefits from
excluding any of the proposed critical
habitat areas, we made a determination
to designate all proposed critical habitat
units. No inconsistencies with other
agencies’ actions and/or effects on
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients, were identified in the
economic analysis. This rule does not
raise novel legal or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

In the economic analysis we
determined that designation of critical
habitat will not have a significant effect
on a substantial number of small
entities. As discussed in that document
and in this final rule, designation of
critical habitat will not restrict any
actions beyond those already resulting
from listing the pygmy-owl. We
recognize that some towns, counties,
and private entities are considered small
entities in accordance with the
Regulatory Flexibility Act, however,
they also are not affected by the
designation of critical habitat because
no additional restrictions will result
from this action.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2))

In the economic analysis we
determined that designation of critical
habitat will not cause—(a) any effect on
the economy of $100 million or more;
(b) any increases in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions in the
economic analysis; or (c) any significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In the economic analysis we
determined that no effects would occur
to small governments as a result of
critical habitat designation.

Takings

In accordance with Executive Order
12630, this rule does not have
significant takings implications, and a
takings implication assessment is not
required. This designation will not
“take’ private property and will not
alter the value of private property.
Critical habitat designation is only
applicable to Federal lands and to
private lands if a Federal nexus exists.

Federalism

This rule will not affect the structure
or role of States, and will not have
direct, substantial, or significant effects
on States. As previously stated, critical
habitat is only applicable to Federal
lands and to non-Federal lands when a
Federal nexus exists, and in the
economic analysis we determined that
no economic impacts would result from
critical habitat designation.
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Civil Justice Reform

In accordance with Executive Order
12988, the Department of the Interior’s
Office of the Solicitor has determined
that this rule does not unduly burden
the judicial system and does meet the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have made every effort
to ensure that this final determination
contains no drafting errors, provides
clear standards, simplifies procedures,
reduces burden, and is clearly written
such that litigation risk is minimized.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any
information collection requirements for
which Office of Management and
Budget approval under the Paperwork
Reduction Act is required.

National Environmental Policy Act

We have determined that EAs and
EISs, as defined under the authority of
the National Environmental Policy Act
of 1969 (NEPA), need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the Act. We
published a notice outlining our reasons

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2: We understand that we must
relate to federally recognized Tribes on
a Government-to-Government basis.
Secretarial Order 3206 American Indian
Tribal Rights, Federal-Tribal Trust
Responsibilities and the Endangered
Species Act states that “‘Critical habitat
shall not be designated in such areas an
area that may impact Tribal trust
resources unless it is determined
essential to conserve a listed species. In
designating critical habitat, we shall
evaluate and document the extent to
which the conservation needs of a listed
species can be achieved by limiting the
designation to other lands.” Pygmy-owl
critical habitat does not contain any
Tribal lands nor lands that we have
identified as impacting Tribal trust
resources.

References Cited

request from the Arizona Ecological
Services Field Office (see ADDRESSES
section).

Authors

The primary author of this notice is
Mike Wrigley (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

For the reasons given in the preamble,
we amend 50 CFR part 17 as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2.In §17.11(h) revise the entry for
“Pygmy-owl, cactus ferruginous” under
“BIRDS” to read as follows:

§17.11 Endangered and threatened
wildlife.

for this determination in the Federal A complete list of all references cited * * * * *
Register in October, 1983 (48 FR 49244). in this final rule is available upon (h)y* * *
Species Vertebrate
population
P here en- : Critical Special
Historic range w Status When listed .
—— dangered habitat rules
Common name Scientific Name or threat-
ened
BIRDS
* * * * * * *
Pygmy-owl, cactus fer-  Glaucidium U.S.A. (AZ, TX), Mex- AZ E 600 §17.95 (b) NA
ruginous. brasilianum ico.
cactorum.

3. Amend section 17.95(b) by adding
critical habitat for the cactus ferruginous
pygmy-owl (Glaucidium brasilianum
cactorum) in the same alphabetical
order as this species occurs in 17.11(h).

§17.95 Critical habitat—fish and wildlife.

* * * * *
(b) Birds.
* * * * *

Cactus ferruginous pygmy-owl (Glaucidium
brasilianum cactorum)

1. Critical habitat units are depicted for
Pima, Cochise, Pinal, and Maricopa counties,
Arizona, on the maps below. The maps are
for reference only; the areas in critical habitat
are legally described below.

2. Within these areas, the primary
constituent elements are those habitat
components that are essential for the primary
biological needs of foraging, nesting, rearing

of young, roosting, sheltering, and dispersal
or the capacity to develop those habitat
components. The primary constituent
elements are found in areas that support, or
have the potential to support, riparian
forests, riverbottom woodlands, xeroriparian
forests, and semidesert grassland, and the
Arizona upland subdivision of Sonoran
desertscrub. Within these vegetation
communities, specific plant associations that
are essential for the primary biological needs
of the cactus ferruginous pygmy-owl include,
but are not limited to, the following
vegetation: cottonwood, willow, ash,
mesquite, palo verde, ironwood, hackberry,
saguaro cactus, and/or organ pipe cactus.

3. Critical habitat does not include non-
Federal lands covered by a legally operative
incidental take permit for the cactus
ferruginous pygmy-owl issued under section
10(a) of the Act, nor Indian Tribal grazing
allotments.

Unit 1. Pima County, Arizona. From BLM
map Sells, Ariz. 1979, Atascosa Mts., Ariz.
1979.

Gila and Salt Principal Meridian, Arizona:
T.17S.,R. 8 E., secs. 1to 3, EY2 sec. 4, EY2
sec. 9, secs. 10to0 16, 21to 36; T. 17 S., R.

9 E., that portion of sec. 1 lying west of St.
Hwy 286, secs. 2 to 10, those portions of secs.
11, 12, and 14 lying west of St. Hwy 286,
secs. 15 to 22, those portions of secs. 23 and
26 lying west of St. Hwy 286, secs. 27 to 34,
that portion of sec. 35 lying west of St. Hwy
286; T.18 S.,R 7 E., sec. 1, those portions

of secs. 2 and 11 lying east of Papago Indian
Reservation Bdy, sec. 12, those portions of
secs. 13, 14, 24, 25, and 36 lying east of
Papago Indian Reservation Bdy; T. 18 S., R.
8E. secs.1t036;T.18S.,R. 9E,, that
portion of sec. 2 lying west of Hwy 286, secs.
3 to 10, those portions of secs. 11 and 14
lying west of St. Hwy 286, secs. 15 to 22,
those portions of secs. 23, 26, 27 and 28 lying



37436

Federal Register/Vol. 64, No. 132/Monday, July 12, 1999/Rules and Regulations

west and north of St. Hwy 286, secs. 29 to
31, those portions of secs. 32 and 33 lying
west and north of St. Hwy 286; T. 19 S., R.

7 E., those portions of secs. 1, 12, 13, 14, and
23 lying east of Papago Indian Reservation
Bdy, secs. 24 and 25, those portions of secs.
26 and 34 lying east of Papago Indian
Reservation Bdy, secs. 35,36; T.19S.,R. 8
E., secs. 1 to 12, N¥2 sec. 13, secs. 14 to 21,
W72 sec. 22, S¥2 sec. 26, S¥2 & NW¥4 sec.
27,secs. 28t035; T.19S.,R. 9 E,, sec. 6;
T.20S., R. 7 E., secs. 1, 2, those portions of
secs. 3, 9, and 10 lying east of Papago Indian
Reservation Bdy, secs. 11 to 15, those
portions of secs. 16, 17, and 21 lying east of
Papago Indian Reservation Bdy, secs. 22 to
27, those portions of secs. 28, 29, 32, and 33
lying east of Papago Indian Reservation Bdy,
secs.341t036; T.20S., R. 8 E., secs. 2 to 11,
14t023,271t033; T.21S.,R. 7E., secs. 1

to 4, those portions of secs. 5 and 8 lying east
of Papago Indian Reservation Bdy, secs. 9 to
16, those portions of secs. 17 and 20 lying
east of Papago Indian Reservation Bdy, secs.
21 to 27, those portions of secs 28 and 29
lying east of Papago Indian Reservation Bdy,
that portion of sec. 33 lying north of Papago
Indian Reservation Bdy, secs. 34 to 36; T. 21
S.,R.8E.,secs.4t09; T.22S.,R. 7 E., secs.
1t03,10t015,22t025; T.22S.,R. 8 E,,
SY¥> SW, SW¥4 SEY4 sec. 18, WY2 & WY2 EY2
sec. 19, that portion of sec. 20 outside Buenos
Aires NWR Bdy, secs. 29, 30.

Unit 2. Pima County, Arizona. From BLM
map Silver Bell Mts., Ariz. 1977.

Gila and Salt Principal Meridian, Arizona:
T.13S.,R.9E., secs.31t036;T.13S.,R.
10 E., secs. 31to 36; T. 13 S., R. 12 E., those
portions of secs. 31 to 34 lying within Tucson
Mountain County Park; T. 14 S., R. 9 E., secs.
1t012;T.14S.,R. 10E,, secs. 1t0 12; T.

14 S., R. 11 E., that portion of secs. 1 and 2
lying within the Tucson Mountain County
Park, secs. 5 to 8, 10, 11, those portions of
secs. 12 and 13 lying within Tucson
Mountain County Park, secs. 14 and 15; T. 14
S., R. 12 E., those portions of secs. 1 to 25,
lying within Tucson Mountain County Park;
T. 14 S. R. 13 E., those portions of secs. 7,

18, 19, 28, 29, and 30 lying within Tucson
Mountain County Park. (Note: Areas
described for Tucson Mountain County Park
do not match the Silver Bell Mts., Ariz. BLM
map cited above. This description is based on
more recent information obtained from Pima
County Public Works.)

Unit 3. Pima County, Arizona. From BLM
map Silver Bell Mts., Ariz. 1977.

Gila and Salt Principal Meridian, Arizona:
T.12 S., R. 12 E., those portions of secs. 8
and 9 lying south and west of Interstate 10,
secs. 17, 20, and 29.

Unit 4. Pima and Pinal Counties, Arizona.
From BLM maps Casa Grande, Ariz. 1979,
Silver Bell Mts., Ariz. 1977.

Gila and Salt Principal Meridian, Arizona:
T.10S.,R.11E.,secs.1t036; T.10S., R.
12 E., secs. 4109, 16 to 21,2810 33; T. 11
S.,R. 11 E,, secs. 1to 5, 9 to 15, secs. 23,
24;T.11S.,,R. 12 E., secs. 3 to 10, 14 to 30,
N%2 sec. 31, secs. 32t0 36; T. 11 S., R. 13
E.,secs. 19,28t033; T.12S,,R. 12 E., secs.
1 to 4, those portions of secs. 8 and 9 lying
north and east of Interstate 10, secs. 10 to 14,
23, 24, that portion of sec. 25 lying north of
W. Cortaro Farms Road, that portion of sec.

26 lying north of W. Cortaro Farms Road and
north and east of Interstate 10; T. 12 S., R.
13 E., secs. 4 t0 9, 16 to 21, those portions

of secs. 29 and 30 lying north of W. Cortaro
Farms Road.

Unit 5a. Pinal County, Arizona. From BLM
maps Mesa, Ariz. 1979, Casa Grande, Ariz.
1979.

Gila and Salt Principal Meridian, Arizona:
T.5S.,R.11E. secs.1t036; T.6S., R. 11
E.,secs.1t036; T.7S.,R. 11 E,, secs. 1 to
36; T.8S.,,R. 11 E.,secs.1t036; T.9S,,

R. 11 E., secs. 1 to 36.

Unit 5b. Pinal County, Arizona. From BLM
maps Casa Grande, Ariz. 1979, Mammoth,
Ariz. 1986.

Gila and Salt Principal Meridian, Arizona:
T.8S.,,R.15E.,secs.1t036;T.9S.,R. 12
E.,secs.1t036; T.9S.,R. 13 E., secs. 1 to
36; T.9S.,R.14E.,,secs. 1t031; T.9S,,
R.15E., secs. 1to 12, 14 to 21, 28 to 30.

Unit 6. Cochise, Pima, and Pinal Counties,
Arizona. From BLM maps Mesa, Ariz. 1979,
Globe, Ariz. 1986, Mammoth, Ariz. 1986, and
Tucson, Ariz. 1979.

Gila and Salt Principal Meridian, Arizona:
T.4S.,R.9E., those portions of secs. 1, 12,
13, and 24 lying east of U.S. Hwy 89; T. 4
S.,R. 10 E., secs. 1 to 5, that portion of sec.

6 lying east of U.S. Hwy 89, secs. 7 to 24; T.
4S.,R.11E., secs.7t036; T.4S.,R. 12

E., secs. 1t012; T. 4 S., R. 13 E., that portion
of sec. 1 lying south and west of St. Hwy 177,
secs. 2to 12; T. 4 S, R. 14 E., those portions
of secs. 5, 6, 7, 8, 16, and 17 lying south and
west of St. Hwy 177, secs. 18, 20, those
portions of secs. 21, 22, 26, and 27, lying
south and west of St. Hwy 177, secs. 28, 29,
33, and 34, that portion of sec. 35 lying south
and west of St. Hwy 177; T.5S.,R. 14 E.,
those portions of secs. 1 and 2 lying south
and west of St. Hwy 177, secs. 3, 11, 12; T.
5S., R. 15 E., those portions of secs. 6, 7, 8,
9, and 10 lying south and west of St. Hwy
177, that portion of sec. 14 lying south and
west of the Pinal and Gila Counties boundary
(all within Pinal County), that portion of sec.
15 lying south of St. Hwy 177 and west of
the Pinal and Gila Counties boundary (all
within Pinal County), secs 16 to 22, that
portion of sec. 23 lying south and west of the
Pinal and Gila Counties boundary (all within
Pinal County), that portion sec. 24 lying west
of St. Hwy 77 and south of Pinal and Gila
Counties boundary (all within Pinal County),
that portion of sec. 25 lying south and west
of St. Hwy 77 and north and east of San
Manuel Railroad, those portions of secs. 26
and 36 lying north and east of San Manuel
Railroad; T.5 S., R. 16 E., those portions of
secs. 30 and 31 lying south and west of St.
Hwy 77; T.6 S., R. 15 E., that portion of sec.
1 lying north and east of San Manuel
Railroad; T. 6 S., R. 16 E., that portion of sec.
5 lying south and west of St. Hwy 77, that
portion of sec. 6 lying south and west of St.
Hwy 77 and north and east of San Manuel
Railroad, that portion of sec. 7 lying north
and east of San Manuel Railroad, that portion
sec. 8 lying south and west of St. Hwy 77 and
north and east of San Manuel Railroad, those
portions of secs. 9 and 16 lying south and
west of St. Hwy 77, those portions of secs.

17 and 20 lying east of San Manuel Railroad,
those portions of secs. 21 and 28 lying west
of St. Hwy 77, those portions of secs. 29 and

32 lying east of San Manuel Railroad, that
portion of sec. 33 lying west of St. Hwy 77;
T.7S.,R. 16 E., that portion of sec. 4 lying
west of St. Hwy 77, secs. 5 to 8, those
portions of secs. 9, 10, and 15 lying south
and west of St. Hwy 77, secs. 16 to 21, those
portions of secs. 22, 23, 25, and 26 lying
south and west of St. Hwy 77, secs. 27 to 35,
that portion of sec. 36 lying south and west
of St. Hwy 77; T. 8 S, R. 16 E., that portion
of sec. 1 lying south and west of St. Hwy 77,
secs. 2 to 12, that portion of sec. 13 lying east
of Camino Rio Road, secs. 15 to 22, 28 to 32;
T.8S., R. 17 E., that portion of sec. 6 south
and west of St. Hwy 77, that portion of
section 7 west of St. Hwy 77 and west of
River Road, that portion of sec. 17 lying
south and west of River Road, that portion of
sec. 18 south and west of River Road and
north and east of a line defined by Camino
Rio Road where it runs southeasterly from
the west boundary of sec. 18 to its
intersection with St. Hwy 77 then
southeasterly along St. Hwy 77 to its
intersection with Old State Hwy 77 then
along Old State Hwy 77 to its intersection
with the south boundary of sec. 18, that
portion of sec. 19 lying east of Old State
Highway 77, those portions of secs. 20, 28,
and 29 lying south and west of River Road,
that portion of sec. 30 lying east of Old State
Hwy 77 and St. Hwy 77, sec. 32, that portion
of sec. 33 lying west of River Road; T.9 S.,
R.16 E., secs. 5t0 8; T.9S., R. 17 E., those
portions of secs. 3 and 4 lying west of River
Road, sec. 9, those portions of secs. 10, 14,
and 15 lying west of River Road, NE¥4 sec.
22, those portions of secs. 23, 24, and 25 west
of River Road; T. 9 S., R. 18 E., those portions
of secs. 30, 31 and 32 west of River Road; T.
10 S., R. 18 E., those portions of secs. 5, 6,

7, and 8 lying north and east of Redington
Road, sec. 9, those portions of secs. 16, 17,
and 21 lying north and east of Redington
Road, secs. 22 and 27, those portions of secs.
28 and 33 lying east of Redington Road, sec.
34;T.11 S, R. 18 E., sec. 2, those portions
of secs. 3 and 10 lying east of Redington
Road, secs. 11 and 14, those portions of secs.
15 and 22 lying east of Redington Road, secs.
23 and 26, that portion of sec. 27 lying east
of Redington Road, that portion of sec. 34
lying east of Redington Road and west of
Cascabel Road, that portion of sec. 35 lying
west of Cascabel Road; T. 12 S., R. 18 E., that
portion of sec. 2 west of Cascabel Road, that
portion of sec. 3 lying east of Redington
Road, those portions of secs. 11, 12, and 13
lying west of Cascabel Road; T. 12 S., R. 19
E., those portions of secs. 18, 19, 29, and 30
lying west of Cascabel Road, sec. 31, that
portion of sec. 32 and 33 lying west of
Cascabel Road; T. 13 S., R. 19 E., that portion
of sec. 4 lying west of Cascabel Road, sec. 5,
those portions of secs. 9, 10, and 15 lying
west of Cascabel Road.

Unit 7. Maricopa and Pinal Counties,
Arizona. From BLM maps Theodore
Roosevelt Lake, Ariz. 1981 and Mesa, Ariz.
1979.

Gila and Salt Principal Meridian, Arizona:
T.3N., R. 7 E., that portion of sec. 33 lying
easterly of Salt River Indian Reservation Bdy,
secs. 3410 36; T.3N., R. 8 E., secs. 31 to
33; T.2N,,R. 7 E,, secs. 1 to 3, those portions
of secs. 4, 5, 6 and 7 lying south and east of
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Salt River Indian Reservation Bdy, secs. 8 to
17, that portion of sec. 18 lying south and
east Salt River Indian Reservation Bdy, secs.
19 to 25, E ¥2 sec. 26, E ¥2 sec. 35, sec. 36;
T.2N.,R.8E., secs. 4108, 18, 19, 25 to

36; T.2N.,,R.9E., secs. 30,31; T.1 N., R.
9E., secs. 6, 7, 18 to 21, 27 to 30, 34 to 36;
T.1N.,,R.10E, secs.31,32; T.1S,,R.9

E., secs. 1 to 3, 10 to 15, 22 to 26, those
portions of secs. 27, 35 and 36 lying north

and east of U.S. Hwy 60/89; T. 1 S., R. 10
E.,secs.5t08,17t020,29t032; T.2S.,
R. 9 E., that portion of sec 1 lying north and

east of U.S. Hwy 60/89; T. 2 S., R. 10 E., secs.

1 to 5, those portions of secs. 6, 7 and 8 lying
north and east of U.S. Hwy 60/89, secs. 9 to
16, that portion of sec. 17 lying north and
east of U.S. Hwy 60/89 and south and east
of U.S. Hwy 89, that portion of sec. 20 lying
east of U.S. Hwy 89, secs. 21 to 28, those

portions of secs. 29 and 32 lying east of U.S.
Hwy 89, secs. 3310 36: T. 3 S., R. 10 E., secs.
1 to 4, those portions of secs. 5 and 8 lying
east of U.S. Hwy 89, secs. 9 to 16, those
portions of secs. 17, 18, and 19 lying east of
U.S. Hwy 89, secs. 20 to 29, those portions
of secs. 30 and 31 lying east of U.S. Hwy 89,
secs. 32 to 36.

BILLING CODE 4310-55-P
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Dated: June 30, 1999.
Donald J. Barry,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 99-17404 Filed 7-6-99; 1:25 pm]
BILLING CODE 4310-55-C
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF37

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Huachuca Water Umbel,
a Plant

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), designate
critical habitat pursuant to the
Endangered Species Act of 1973, as
amended (Act), for the plant Lilaeopsis
schaffneriana var. recurva (Huachuca
water umbel). Designated habitat
includes a total of 83.2 kilometers (km)
(51.7 miles (mi)) of streams or rivers in
Cochise and Santa Cruz counties,
Arizona. Section 7 of the Act prohibits
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. As required by section
4 of the Act, we considered economic
and other relevant impacts prior to
making a final decision on the size and
configuration of critical habitat.

EFFECTIVE DATE: August 11, 1999.

ADDRESSES: The complete
administrative record for this rule is on
file at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Field Office, 2321 West Royal Palm
Road, Suite 103, Phoenix, Arizona
85021-4951. The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Tom
Gatz, Endangered Species Coordinator,
at the above address (telephone 602/
640-2720 ext. 240; facsimile 602/640—
2730).

SUPPLEMENTARY INFORMATION:
Background

Lilaeopsis schaffneriana var. recurva
(referred to as Lilaeopsis in this
proposed rule), the Huachuca water
umbel, is a plant found in cienegas
(desert marshes), rivers, streams, and
springs in southern Arizona and
northern Sonora, Mexico, typically in
mid-elevation wetland communities
often surrounded by relatively arid
environments. These communities are
usually associated with perennial
springs and stream headwaters, have
permanently or seasonally saturated
highly organic soils, and have a low

probability of flooding or scouring
(Hendrickson and Minckley 1984).
Cienegas support diverse assemblages of
animals and plants, including many
species of limited distribution, such as
Lilaeopsis (Hendrickson and Minckley
1984, Lowe 1985, Ohmart and Anderson
1982, Minckley and Brown 1982).

Cienegas, perennial streams, and
rivers in the desert southwest are
extremely rare. The Arizona Game and
Fish Department (1993) recently
estimated that riparian vegetation
associated with perennial streams
comprises about 0.4 percent of the total
land area of Arizona, with present
riparian areas being remnants of what
once existed. The State of Arizona
(1990) estimated that up to 90 percent
of the riparian habitat along Arizona’s
major desert watercourses has been lost,
degraded, or altered in historical times.
Lilaeopsis occupies small portions of
these rare habitats.

Lilaeopsis is an herbaceous,
semiaquatic to occasionally fully
aquatic, perennial plant with slender,
erect leaves that grow from creeping
rhizomes (root-like stems). The leaves
are cylindrical, hollow with no pith,
and have septa (thin partitions) at
regular intervals. The yellow-green or
bright green leaves are generally 1-3
millimeters (mm) (0.04-0.12 inches (in))
in diameter and often 3-5 centimeters
(cm) (1-2 in) tall, but can reach up to
20 cm (8 in) tall under favorable
conditions. Three to 10 very small
flowers are borne on an umbel that is
always shorter than the leaves. The
fruits are globose, 1.5-2 mm (0.06-0.08
in) in diameter, and usually slightly
longer than wide (Affolter 1985). The
species reproduces sexually through
flowering and asexually from rhizomes;
the latter probably being the primary
reproductive mode. An additional
dispersal opportunity occurs as a result
of the dislodging of clumps of plants
which then may reroot at different sites
along streams.

Lilaeopsis schaffneriana spp. recurva
was first described by A.W. Hill based
on the type specimen collected near
Tucson in 1881 (Hill 1926). Hill applied
the name Lilaeopsis recurva to the
specimen, and the name prevailed until
Affolter (1985) revised the genus.
Affolter applied the name L.
schaffneriana ssp. recurva to plants
found west of the continental divide.

Previous Federal Action

We included Lilaeopsis schaffneriana
ssp. recurva, then under the name L.
recurva, as a category 2 candidate in our
November 28, 1983 (48 FR 53640), and
September 27, 1985 (50 FR 39526), plant
notices of review. Category 2 candidates

were defined as those taxa for which we
had data indicating that listing was
possibly appropriate but for which we
lacked substantial information on
vulnerability and threats to support
proposed listing rules. In our February
21, 1990 (55 FR 6184), and September
30, 1993 (58 FR 51144), notices, we
included Lilaeopsis as a category 1
candidate. Category 1 candidates were
defined as those taxa for which we had
sufficient information on biological
vulnerability and threats to support
proposed listing rules but for which
issuance of proposals to list were
precluded by other higher-priority
listing activities. Beginning with our
combined plant and animal notice of
review published in the Federal
Register on February 28, 1996 (61 FR
7596), we discontinued the designation
of multiple categories of candidates and
only taxa meeting the definition of
former category 1 candidates are now
recognized as candidates for listing
purposes.

On June 3, 1993, we received a
petition, dated May 31, 1993, from a
coalition of conservation organizations
(Suckling et al. 1993) to list Lilaeopsis
and two other species as endangered
species pursuant to the Act. On
December 14, 1993, we published a
notice of 90-day finding that the petition
presented substantial information
indicating that listing of Lilaeopsis may
be warranted, and requested public
comments and biological data on the
status of the species (58 FR 65325).

On April 3, 1995, we published a
proposal (60 FR 16836) to list Lilaeopsis
and two other species as endangered,
and again requested public comments
and biological data on their status. After
consideration of comments and
information received during the
comment period, we listed Lilaeopsis as
endangered on January 6, 1997.

Section 4(a)(3) of the Act requires
that, to the maximum extent prudent
and determinable, we designate critical
habitat at the time we determine a
species to be endangered or threatened.
At the time of listing, we determined
that any potential benefits of critical
habitat beyond that of listing, when
weighed against the negative impacts of
disclosing site-specific localities, did
not yield an overall benefit to the
species, and, therefore, that designation
of critical habitat was not prudent.

On October 31, 1997, the Southwest
Center for Biological Diversity filed a
lawsuit in Federal District Court in
Arizona against the Department of
Interior for failure to designate critical
habitat for the cactus ferruginous
pygmy-owl (Glaucidium brasilianum
cactorum) and Lilaeopsis (Southwest
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Center for Biological Diversity v.
Babbitt, CIV 97-704 TUC ACM). On
October 7, 1998, Alfredo C. Marquez,
Senior U.S. District Judge, issued an
order stating that “There being no
evidence that designation of critical
habitat for the pygmy-owl and water
umbel is not prudent, the Secretary
shall, without further delay, decide
whether or not to designate critical
habitat for the pygmy-owl and water
umbel based on the best scientific and
commercial information available.”

On November 25, 1998, in response to
the Plaintiff’'s motion to clarify his
initial order, Judge Marquez further
ordered ““that within 30 days of the date
of this Order, the Secretary shall issue
the proposed rules for designating
critical habitat for the pygmy-owl and
water umbel * * * and that within six
months of issuing the proposed rules,
the Secretary shall issue final decisions
regarding the designation of critical
habitat for the pygmy-owl and water
umbel.” A rule proposing 83.9
kilometers (km) (52.1 miles (mi)) of
streams and rivers in Cochise and Santa
Cruz counties, Arizona, as critical
habitat for Lilaeopsis was published
December 30, 1998.

The processing of the December 30,
1998, proposed rule and this final rule
does not conform with our Listing
Priority Guidance for Fiscal Years 1998
and 1999, published on May 8, 1998 (63
FR 25502). The guidance clarifies the
order in which we will process
rulemakings giving highest priority (Tier
1) to processing emergency rules to add
species to the Lists of Endangered and
Threatened Wildlife and Plants; second
priority (Tier 2) to processing final
determinations on proposals to add
species to the lists, processing new
listing proposals, processing
administrative findings on petitions (to
add species to the lists, delist species,
or reclassify listed species), and
processing a limited number of
proposed and final rules to delist or
reclassify species; and third priority
(Tier 3) to processing proposed and final
rules designating critical habitat. Our
Southwest Region is currently working
on Tier 2 actions; however, we are
undertaking this Tier 3 action in order
to comply with the above-mentioned
court order.

Habitat Characteristics

The physical and biological habitat
features essential to the conservation of
Lilaeopsis include a riparian plant
community that is fairly stable over time
and not dominated by nonnative plant
species, a stream channel that is
relatively stable but subject to periodic
flooding, refugial sites (sites safe from

catastrophic flooding), and a substrate
(soil) that is permanently wet or nearly
so, for growth and reproduction of the
plant.

Lilaeopsis has an opportunistic
strategy that ensures its survival in
healthy riverine systems, cienegas, and
springs. In upper watersheds that
generally do not experience scouring
floods, Lilaeopsis occurs in microsites
(small isolated sites) where competition
among different plant species is low. At
these sites, Lilaeopsis occurs on wetted
soils interspersed with other plants at
low density, along the periphery of the
wetted channel, or in small openings in
the understory. The upper Santa Cruz
River and associated springs in the San
Rafael Valley, where a population of
Lilaeopsis occurs, is an example of a site
that meets these conditions. The types
of microsites required by Lilaeopsis
were generally lost from the main stems
of the San Pedro and Santa Cruz Rivers
when channel entrenchment occurred
in the late 1800s. Habitat on the upper
San Pedro River is recovering, and
Lilaeopsis has recently recolonized
small reaches of the main channel.

Lilaeopsis can occur in backwaters
and side channels of streams and rivers,
and in nearby springs. After a flood,
Lilaeopsis can rapidly expand its
population and occupy disturbed
habitat until interspecific competition
exceeds its tolerance. This response was
recorded at Sonoita Creek in August
1988, when a scouring flood removed
about 95 percent of the Lilaeopsis
population (Gori et al. 1990). One year
later, Lilaeopsis had recolonized the
stream and was again co-dominant with
Rorippa nasturtium-aquaticum
(watercress) (Warren et al. 1991).

In rivers and streams, the expansion
and contraction of Lilaeopsis
populations appears to depend on the
presence of “refugia’” where the species
can escape the effects of scouring floods,
a watershed that has an unaltered flow
regime, and a healthy riparian
community that stabilizes the channel.
Two patches of Lilaeopsis on the San
Pedro River were lost during a winter
flood in 1994, and the species had still
not recolonized that area as of May
1995, demonstrating the dynamic and
often precarious nature of occurrences
within a riparian system (Al Anderson,
Grey Hawk Ranch, in litt. 1995).

The density of Lilaeopsis plants and
size of populations fluctuate in response
to both flood cycles and site
characteristics. Some sites, such as
Black Draw, have a few sparsely
distributed clones, possibly due to the
dense shade of the even-aged overstory
of trees and deeply entrenched channel.
The Sonoita Creek population occupies

14.5 percent of a 500 square-meter (sg-
m) (5,385 square-foot (sq-ft)) patch of
habitat (Gori et al. 1990). Some
populations are as small as 1-2 sg-m
(11-22 sg-ft). The Scotia Canyon
population, by contrast, has dense mats
of leaves. Scotia Canyon contains one of
the larger Huachuca water umbel
populations, where in 1995 it occupied
about 64 percent of a 1,420-m (4,660-ft)
reach (Falk 1998).

While the extent of occupied habitat
can be estimated, the number of
individuals in each population is
difficult to determine because of the
intermeshing nature of the creeping
rhizomes and the predominantly
asexual mode of reproduction. A
“population’ of Lilaeopsis may be
composed of one or many genetically
distinct individuals.

Introduction of Lilaeopsis into ponds
on the San Bernardino and Leslie
Canyon National Wildlife Refuges,
Arizona, appears to be successful
(Warren 1991; Kevin Cobble, San
Bernardino National Wildlife Refuge,
pers. comm. 1999). In 1991, Lilaeopsis
was transplanted from Black Draw into
new ponds and other wetlands at San
Bernardino Refuge. Transplants placed
in areas with low plant density
expanded rapidly (Warren 1991). In
1992, Lilaeopsis naturally colonized a
pond created in 1991. However, as plant
competition increased around the
perimeter of the pond, the Lilaeopsis
population decreased. This response
seems to confirm observations (Kevin
Cobble, Service, pers. comm. 1994; and
Peter Warren, Arizona Nature
Conservancy, pers. comm. 1993) that
other species such as Typha sp. will
out-compete Lilaeopsis. A recent
introduction to Leslie Canyon Refuge is
successful and the plant appears to be
expanding its distribution there (K.
Cobble, pers. comm. 1999).

Lilaeopsis has been documented from
26 sites in Santa Cruz, Cochise, and
Pima counties, Arizona, and in adjacent
Sonora, Mexico, west of the continental
divide (K. Cobble, pers. comm. 1999;
Haas and Frye 1997; Saucedo 1990;
Warren et al. 1989; Warren et al. 1991;
Warren and Reichenbacher 1991). The
plant has been extirpated from six of the
sites. The 20 extant sites occur in 4
major watersheds—San Pedro River,
Santa Cruz River, Rio Yaqui, and Rio
Sonora. All sites are between 1,148—
2,133 m (3,500-6,500 ft) elevation.

Nine Lilaeopsis populations occur in
the San Pedro River watershed in
Arizona and Sonora, on sites owned or
managed by private landowners, Fort
Huachuca Military Reservation, the
Coronado National Forest, and the
Bureau of Land Management’s (BLM)
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Tucson Field Office. Two extirpated
populations in the upper San Pedro
watershed occurred at Zinn Pond in St.
David and the San Pedro River near St.
David. Cienega-like habitats were
probably common along the San Pedro
River prior to 1900 (Hendrickson and
Minckley 1984, Jackson et al. 1987), but
these habitats are now largely gone.
Surveys conducted for wildlife habitat
assessment have found several
discontinuous clumps of Lilaeopsis
within the upper San Pedro River where
habitat was present in 1996 prior to
recent flooding (Mark Fredlake, BLM,
pers. comm. 1996).

The four Lilaeopsis populations in the
Santa Cruz watershed probably
represent very small remnants of larger
populations that may have occurred in
the extensive riparian and aquatic
habitat formerly existing along the river.
Before 1890, the spatially intermittent,
perennial flows on the middle Santa
Cruz River most likely provided a
considerable amount of habitat for
Lilaeopsis and other aquatic plants. The
middle section of the Santa Cruz River
mainstem is about a 130-km (80-mi)
reach that flowed perennially from the
United States/Mexico border northward
to Tubac area and intermittently from
Tubac north to the Tucson area (Davis
1986).

Davis (1982) quotes from the July
1855, descriptive journal entry of Julius
Froebel while camped on the Santa Cruz
River near Tucson: “* * * rapid brook,
clear as crystal, and full of aquatic
plants, fish, and tortoises of various
kinds, flowed through a small meadow
covered with shrubs. * * *” This
habitat and species assemblage no
longer occurs in the Tucson area. In the
upper watershed of the middle Santa
Cruz River, the species is now
represented only by a single population
in two short reaches of Sonoita Creek.
A population at Monkey Spring in the
upper watershed of the middle Santa
Cruz River has been extirpated,
although suitable habitat exists (Warren
et al. 1991).

Lilaeopsis remains in small areas
(generally less than 1 sg-m (10.8 sg-ft))
in Black Draw, Cochise County,
Arizona. Transplants from Black Draw
have been successfully established in
nearby wetlands and ponds, including
Leslie Canyon. A population at House
Pond on private land near Black Draw
was thought to be extirpated, but was
recently rediscovered there (K. Cobble,
pers. comm. 1999).

Two Lilaeopsis populations occur in
the Rio Yaqui watershed. The species
was recently discovered at Presa
Cuquiarichi, in the Sierra de los Ajos,
several miles east of Cananea, Sonora

(Tom Deecken, Coronado National
Forest, pers. comm. 1994). A population
in the Rio San Bernardino in Sonora
was recently extirpated (Gori et al.
1990), but another population was
found in 1997 on Cajon Bonito near its
confluence with Black Draw in Sonora
(K. Cobble, pers. comm. 1999). One
Lilaeopsis population occurs in the Rio
Sonora watershed at Ojo de Agua, a
cienega in Sonora at the headwaters of
the river (Saucedo 1990).

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific areas
within the geographic area occupied by
a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (1) essential to the conservation
of the species and (Il) that may require
special management consideration or
protection and; (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
determination that such areas are
essential for the conservation of the
species. “‘Conservation’” means the use
of all methods and procedures that are
necessary to bring an endangered
species or a threatened species to the
point at which listing under the Act is
no longer necessary.

Section 4(b)(2) of the Act requires that
we base critical habitat proposals upon
the best scientific and commercial data
available, taking into consideration the
economic impact, and any other
relevant impact, of specifying any
particular area as critical habitat. We
may exclude areas from critical habitat
designation when the benefits of
exclusion outweigh the benefits of
including the areas within critical
habitat, provided the exclusion will not
result in the extinction of the species
(section 4(b)(2) of the Act).

Designation of critical habitat can
help focus conservation activities for a
listed species by identifying areas that
contain the physical and biological
features essential for the conservation of
that species. Designation of critical
habitat alerts the public as well as land-
managing agencies to the importance of
these areas.

Critical habitat also identifies areas
that may require special management
considerations or protection, and may
provide additional protection to areas
where significant threats to the species
have been identified. Critical habitat
receives protection from the prohibition
against destruction or adverse
modification through required
consultation under section 7 of the Act
with regard to actions carried out,
funded, or authorized by a Federal

agency. Section 7 also requires
conferences on Federal actions that are
likely to result in the adverse
modification or destruction of proposed
critical habitat. Aside from the
protection that may be provided under
section 7, the Act does not provide other
forms of protection to lands designated
as critical habitat.

Section 7(a)(2) of the Act requires
Federal agencies to consult with us to
ensure that any action authorized,
funded, or carried out is not likely to
jeopardize the continued existence of a
threatened or endangered species, or
result in the destruction or adverse
modification of critical habitat.
“Jeopardize the continued existence” (of
a species) is defined as an appreciable
reduction in the likelihood of survival
and recovery of a listed species.
“Destruction or adverse modification”
(of critical habitat) is defined as a direct
or indirect alteration that appreciably
diminishes the value of critical habitat
for the survival and recovery of the
listed species for which critical habitat
was designated. Thus, the definitions of
“jeopardy’’ to the species and ‘‘adverse
modification” of critical habitat are
nearly identical (50 CFR §402.02).

Designating critical habitat does not,
in itself, lead to recovery of a listed
species. Designation does not create a
management plan, establish numerical
population goals, prescribe specific
management actions (inside or outside
of critical habitat), or directly affect
areas not designated as critical habitat.
Specific management recommendations
for critical habitat are most
appropriately addressed in recovery
plans and management plans, and
through section 7 consultations.

Critical habitat identifies specific
areas, that are essential to the
conservation of a listed species and that
may require special management
considerations or protection. Areas that
do not currently contain habitat
components necessary for the primary
biological needs of a species but that
could develop them in the future may
be essential to the conservation of the
species and may be designated as
critical habitat.

Section 3(5)(C) of the Act states that,
“except in those circumstances
determined by the Secretary, critical
habitat shall not include the entire
geographical area which can be
occupied by the threatened or
endangered species.” All areas
containing the primary constituent
elements are not necessarily essential to
the conservation of the species. Areas
that contain one or more of the primary
constituent elements, but that are not
included within critical habitat
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boundaries, may still be important to a
species’ conservation and may be
considered under other parts of the Act
or other conservation laws and
regulations.

Primary Constituent Elements

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
§424.12, in determining which areas to
propose as critical habitat, we consider
those physical and biological features
that are essential to the conservation of
the species and that may require special
management considerations or
protection. These include, but are not
limited to, the following:

Space for individual and population
growth, and for normal behavior;

Food, water, air, light, minerals or
other nutritional or physiological
requirements;

Cover or shelter;

Sites for breeding, reproduction, or
rearing of offspring, germination, or
seed dispersal; and

Habitats that are protected from
disturbance or are representative of the
historic geographical and ecological
distributions of a species.

The primary constituent elements of
critical habitat for Lilaeopsis include,
but are not limited to, the habitat
components that provide:

(1) Sufficient perennial base flows to
provide a permanently or nearly
permanently wetted substrate for growth
and reproduction of Lilaeopsis;

(2) A stream channel that is relatively
stable, but subject to periodic flooding
that provides for rejuvenation of the
riparian plant community and produces
open microsites for Lilaeopsis
expansion;

(3) A riparian plant community that is
relatively stable over time and in which
nonnative species do not exist or are at
a density that has little or no adverse
effect on resources available for
Lilaeopsis growth and reproduction; and

(4) In streams and rivers, refugial sites
in each watershed and in each reach,
including but not limited to springs or
backwaters of mainstem rivers, that
allow each population to survive
catastrophic floods and recolonize larger
areas.

We selected critical habitat areas to
provide for the conservation of
Lilaeopsis throughout the remaining
portion of its geographic range in the
United States. At least one segment of
critical habitat is designated in each
watershed containing the species, with
the exception of the Rio Yaqui
watershed where the plants are found
on the San Bernardino National Wildlife
Refuge. That population is secure under
current management and, therefore,

does not require special management
considerations or protection.

Critical Habitat Designation

The critical habitat areas described
below, combined with other habitat
either known or suspected to contain
some of the primary constituent
elements but not in need of special
management, constitute our best
assessment at this time of the areas
needed for the species’ conservation.
However, the Arizona Plant Recovery
Team will be providing guidance on
recovery planning for this species and
may provide additional guidance
regarding the significance of areas
designated as critical habitat or the need
to designate other areas. Upon the
team’s completion of recovery planning
guidance, we will evaluate the
recommendations and reexamine if and
where critical habitat is appropriate.

Critical habitat designated for
Lilaeopsis includes areas that currently
sustain the species and areas that do not
currently sustain the species but offer
recovery habitat. The species is already
extirpated from a significant portion of
its historical range. Seven disjunct areas
are designated as critical habitat; all
proposed areas are in Santa Cruz and
Cochise counties, Arizona, and include
stream courses and adjacent areas out to
the beginning of upland vegetation.

The following general areas are
designated as critical habitat (see legal
descriptions for exact critical habitat
boundaries): approximately 2.0 km (1.25
mi) of Sonoita Creek southwest of
Sonoita; approximately 4.4 km (2.7 mi)
of the Santa Cruz River on both sides of
Forest Road 61, plus approximately 3
km (1.9 mi) of an unnamed tributary to
the east of the river; approximately 5.4
km (3.4 mi) of Scotia Canyon upstream
from near Forest Road 48;
approximately 1.1 km (0.7 mi) of
Sunnyside Canyon near Forest Road 117
in the Huachuca Mountains;
approximately 6.1 km (3.8 mi) of Garden
Canyon near its confluence with
Sawmill Canyon; approximately 1.6 km
(1.0 mi) of Lone Mountain Canyon and
approximately 1.6 km (1.0 mi) of
Rattlesnake Canyon and 1.0 km (0.6 mi)
of an unnamed canyon, both of which
are tributaries to Lone Mountain
Canyon; approximately 1.6 km (1.0 mi)
of Bear Canyon; an approximate 0.9-km
(0.6-mi) reach of an unnamed tributary
to Bear Canyon; and approximately 54.2
km (33.7 mi) of the San Pedro River
from the perennial flows reach north of
Fairbank (Arizona Department of Water
Resources 1991) to 200 meters (.13 mi)
south of Hereford, San Pedro Riparian
National Conservation Area.

Although the majority of lands
designated as critical habitat is under
Federal administration and
management, some riparian systems on
private land are being designated. The
Sonoita Creek segment and the San
Rafael Valley segment within the Santa
Cruz River drainage are privately
owned. The upper portion of Scotia
Canyon is privately owned, but is
expected to soon be acquired through
land exchange by the Coronado National
Forest. Other sites in the Huachuca
Mountains (lower Scotia Canyon,
Sunnyside, Bear, and Lone Mountain
canyons, and tributaries of the latter two
canyons) are managed by the Coronado
National Forest. The San Pedro Riparian
National Conservation Area is managed
by the BLM. The Garden Canyon
segment is managed by the Fort
Huachuca Military Reservation.

Several areas where Lilaeopsis occurs
are not designated as critical habitat. We
recognize the importance of all lands
occupied or potentially occupied by
Lilaeopsis, but, as discussed below, not
all such areas were designated because
some did not meet the designation
criteria (i.e., were too small to support
a stable Lilaeopsis population over time,
and/or were already protected). Also,
areas outside the United States are not
considered for critical habitat
designation (50 CFR 424.12(h)). Several
sites were considered small and not
capable of supporting large stable
populations, including Turkey Creek in
the Canelo Hills, Sawmill Spring,
Sycamore Spring, Mud Spring, and
Freeman Springs.

We believe these small, isolated sites
are important, but may not be essential
to the conservation of the species, and
in the case of Sawmill Spring and
Freeman Spring, may not require special
management considerations or
protection above that currently
provided. Freeman Spring is fenced to
prevent livestock grazing. Sawmill
Spring is an isolated site near the
western boundary of Fort Huachuca at
which the only significant threats are a
trail to the site and wildfire.
Recreational use along the trail does not
appear to be adversely affecting the
species, and Fort Huachuca has
committed to various measures to lessen
the threat of wildfire.

Also not designated are portions of
Bear Canyon above and below the
critical habitat reach and several
isolated populations in the Bear and
Lone Mountain canyons complex. We
believe the best habitat in this area is
included in the designated reaches of
the two canyons and their tributaries.
Other reaches are intermittent with
limited habitat for Lilaeopsis, or are
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small, relatively isolated sites. Also,
designation of the critical habitat reach
provides some protection to at least the
downstream reach of Bear Canyon due
to conservation of watershed values.

The 0.7-km (0.4-mi) reach of Joaquin
Canyon, proposed as Unit 7, is also not
designated. This reach is currently
administered by the Coronado National
Forest, but is expected to be exchanged
into private ownership in the near
future. During the open comment
period, we met with both the Coronado
National Forest and prospective new
landowners. Through these discussions
we learned that the future owners plan
to continue current grazing practices,
but no other uses of the property are
anticipated. Further, the effects of
grazing are moderated at this site
because the stream channel is largely
bedrock and not easily subject to
structural damage. Thus, we do not
consider this area to be in need of
special management consideration or
protection. In summary, because of the
small size of the Joaquin Canyon habitat
and the low degree of threats to the area,
we did not designate this area as critical
habitat, because it is neither essential to
the conservation of the species nor in
need of special management or
protection. The area proposed as Unit 8
now becomes Unit 7.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed species are discussed,
in part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is designated or
proposed. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into consultation with us.

Section 7(a)(4) of the Act and
regulations at 50 CFR 402.10 require
Federal agencies to confer with us on
any action that is likely to result in
destruction or adverse modification of
proposed critical habitat. Conferencing
on Lilaeopsis critical habitat was
requested twice, including once by the
Department of the Army, Fort
Huachuca, in regard to military
activities, and once by the Coronado
National Forest on their forest-wide
grazing program. These conferences are
not yet complete. With designation of
critical habitat, these conferences are
now section 7 consultations.

Activities on Federal lands that may
affect Lilaeopsis or its critical habitat
will require section 7 consultation.
Activities on private or State lands
requiring a permit from a Federal
agency, such as a permit from the U.S.
Army Corps of Engineers under section
404 of the Clean Water Act, will also be
subject to the section 7 consultation
process. Federal actions not affecting
the species, as well as actions on non-
Federal lands that are not federally
funded or permitted will not require
section 7 consultation.

Section 4(b)(8) of the Act requires us
to describe in any proposed or final
regulation that designates critical
habitat those activities involving a
Federal action that may destroy or
adversely modify such habitat or that
may be affected by such designation.
Activities that may destroy or adversely
modify critical habitat include those
that alter the primary constituent
elements to the extent that the value of
critical habitat for both the survival and
recovery of Lilaeopsis is appreciably
diminished. We note that such activities
will also likely jeopardize the continued
existence of the species. Such activities
may include but are not limited to:

(1) Activities such as damming, water
diversion, channelization, excess
groundwater pumping, or other actions
that appreciably decrease base flow and
appreciably reduce the wetted surface
area of rivers, streams, cienegas, or
springs;

(2) Activities that alter watershed
characteristics in ways that would
appreciably reduce groundwater
recharge or alter natural flooding
regimes needed to maintain natural,
dynamic riparian communities. Such
activities adverse to Lilaeopsis critical
habitat could include, but are not
limited to: vegetation manipulation
such as chaining or harvesting timber;
maintaining an unnatural fire regime

either through fire suppression, or too-
frequent or poorly-timed prescribed
fires; mining; military maneuvers,
including bombing and tank operations;
residential and commercial
development; road construction; and
overgrazing that reduces fire frequency
or otherwise degrades watersheds;

(3) Activities that appreciably degrade
or destroy native riparian communities,
including but not limited to livestock
overgrazing, clearing, cutting of live
trees, introducing or encouraging the
spread of nonnative species, and heavy
recreational use; and

(4) Activities that appreciably alter
stream channel morphology such as
sand and gravel mining, road
construction, channelization,
impoundment, overgrazing, watershed
disturbances, off-road vehicle use,
heavy or poorly-planned recreational
use, and other uses.

Designation of critical habitat could
affect the following agencies and/or
actions including, but not limited to,
managing recreation, road construction,
livestock grazing, granting rights-of-way,
timber harvesting, and other actions
funded, authorized, or carried out by the
Forest Service or BLM. Permitting of
some military activities on Fort
Huachuca may be affected by
designation. Development on private or
State lands requiring permits from
Federal agencies, such as 404 permits
from the U.S. Army Corps of Engineers,
would also be subject to the section 7
consultation process. These activities
are already subject to section 7
consultation because of the listing of
Lilaeopsis.

If you have questions regarding
whether specific activities will likely
constitute adverse modification of
critical habitat, contact the Field
Supervisor, Arizona Ecological Services
Field Office (see ADDRESSES section).
Requests for copies of the regulations on
listed wildlife and inquiries about
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Branch of Endangered Species/
Permits, P.O. Box 1306, Albuquerque,
New Mexico 87103 (telephone (505)
248-6920, facsimile (505) 248-6922).

Summary of Comments and
Recommendations

In the December 30, 1998, proposed
rule to designate critical habitat, we
requested all interested parties to
submit comments or information that
might bear on the listing or designation
of critical habitat for Lilaeopsis. The
first comment period closed March 1,
1999. We reopened the comment period
from April 15 to May 15, 1999, to once
again solicit comments on the proposed
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rule and to accept comments on the
draft economic analysis. Comments
received from March 2 to April 14,
1999, were entered into the
administrative record during the second
comment period. All appropriate State
agencies, Federal agencies, County
governments, scientific organizations,
and other interested parties were
contacted and invited to comment. We
published newspaper notices inviting
public comment in the following
newspapers in Arizona: Arizona
Republic, Tucson Citizen, Arizona Daily
Star, Sierra Vista Herald, Green Valley
News and Sun, The Bulletin, The
Tombstone Tumbleweed, and Nogales
International. The inclusive dates of
publication were January 4 to 12, 1999,
for the initial comment period; January
26 to February 4, 1999, to advertise the
public hearings; and April 21 to 29,
1999, for the second comment period.

We held three public hearings on the
proposed rule, at Coolidge (February 10,
1999), Sierra Vista (February 11, 1999),
and Tucson, Arizona (February 12,
1999). The hearings were also held to
solicit comments on the proposed rule
to designate critical habitat for the
cactus ferruginous pygmy-owl,
Glaucidium brasilianum cactorum (63
FR 71820). A notice of hearings and
locations was published in the Federal
Register on January 26, 1999 (64 FR
3923). A total of 89 people attended the
public hearings, including 10 in
Coolidge, 28 in Sierra Vista, and 51 in
Tucson. Transcripts of these hearings
are available for inspection (see
ADDRESSES section).

We contacted three experts on the
species that agreed to peer review the
proposed critical habitat designation.
One of those peer reviewers submitted
comments. He concluded that ““the
habitat sites designated, to the best of
my knowledge, seem reasonable enough
to guarantee its (Lilaeopsis’) survival—
even though | would prefer additional
ones.”

A total of 8 oral and 41 written
comments were received during the two
comment periods. Of the 8 oral
comments, 3 supported critical habitat
designation, 4 were opposed to
designation, and 1 provided additional
information but did not support or
oppose the proposal. Of the written
comments, 22 supported designation, 9
were opposed to it, and 10 provided
additional information only, or were
nonsubstantive or not relevant to the
proposed designation. In total, oral and
written comments were received from 5
Federal agencies, 2 State agencies, 4
local governments, and 38 private
organizations, companies, or
individuals.

We reviewed all comments received
for substantive issues and new data
regarding critical habitat and Lilaeopsis.
Comments of a similar nature are
grouped into a number of general issues.
Fifteen general issues were identified
relating specifically to critical habitat.
These are addressed in the following
summary.

Issue 1: The Service did not allow for
an appropriate level of local government
involvement in the designation of
critical habitat. Several commenters said
that cities and counties should have
greater say in critical habitat
designations, while one commenter
would have us not consider comments
from local governments.

Service Response: The Act requires
that we “‘give actual notice of the
proposed regulation (including the
complete text of the regulation)
to* * *each county or equivalent
jurisdiction in which the species is
believed to occur, and invite the
comment of such agency, and each
jurisdiction” (section 4(b)(5)(A)(ii)). The
comments of local governments are then
entered into the administrative record
for the proposed regulation and are
considered when developing proposed
or final rules. However, we do not
weight comments from a local
government any more or less than other
comments. Instead, we are required to
base our decision on the “‘best scientific
data available and after taking into
consideration the economic impact, and
any other relevant impact, of specifying
any particular area as critical habitat”
(section 4(b)(2) of the Act). The
proposed rule was sent to Cochise,
Santa Cruz, and Pima county offices, the
Southeastern Arizona Council of
Governments, and the cities/towns of
Patagonia, Benson, and Sierra Vista. Of
these local governments, comments
were received from the City of Benson.
Those comments were considered in
development of this final rule.

Issue 2: Lilaeopsis receives an
adequate level of protection on the San
Pedro River and at Fort Huachuca, and
therefore critical habitat should not be
designated in these areas.

Service Response: The San Pedro
River critical habitat unit is
administered by the BLM, while
designated critical habitat on Fort
Huachuca (Garden Canyon) is
administered by the Department of
Defense. Because of the protection
afforded Lilaeopsis through section 7
consultations on these Federal lands
resulted from listing of the species,
there is little additional benefit of
critical habitat designation in occupied
habitats because Lilaeopsis occurs
patchily in both Garden Canyon and the

San Pedro River, and a project that
affects one portion of a stream course
will affect downstream and perhaps
upstream reaches as well.

Given the above, we fundamentally
agree that critical habitat designation
provides no additional protection
beyond that provided through listing the
species under the Act. However, given
the outcome of litigation surrounding
this and other critical habitat
designations, we felt that the prudent
course would be to designate critical
habitat in areas where Federal actions
are likely to affect that habitat.

Issue 3: Most of the areas proposed for
critical habitat do not have constituent
elements and thus should not be
designated. Occupied habitat is
adequate to ensure conservation of the
species, thus unoccupied sites should
not be designated. In particular, one
commenter said that the San Pedro
River channel is too unstable to support
Lilaeopsis, no refugia exist where the
species can escape the effects of
flooding, and it is dominated by
nonnative species, such as Typha spp.
(cattail). This commenter also said that
the San Pedro River should not be
designated critical habitat because flows
could be depleted or halted due to
diversions or pumping in the upper
watershed in Mexico.

Service Response: Although
Lilaeopsis occurs within all of the
critical habitat units, the extent of
occupied habitat and areas where all of
the constituent elements are found are
somewhat dynamic and change within
these systems depending on floods,
drought, changes in channel
morphology, and other factors. Some
portions of stream segments designated
as critical habitat have very little
potential to support Lilaeopsis, such as
the majority of the upper portion of
Lone Mountain Canyon, but may
support the species and constituent
elements in wet years.

Nevertheless, these segments are
hydrologically connected to, and part of,
the drainages that support the most
important populations of Lilaeopsis. In
the case of upper Lone Mountain
Canyon, populations of Lilaeopsis occur
both upstream and downstream of this
reach; thus not only is this segment
likely ephemeral habitat which affects
downstream populations hydrologically,
it is also a link that can allow for flow
of individuals and genetic material
among populations. Such flow is
essential for genetic diversity and for
recolonization if populations are
extirpated (Shafer 1990).

In regard to the San Pedro River, the
reach designated as critical habitat
supports six populations or clusters of
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populations that are distributed from
the southern to northern boundaries of
the reach. This reach is broadly defined
by the Arizona Department of Water
Resources (1991) as perennial
throughout, although in most years flow
is greatly reduced and many places are
dry immediately before the summer
rains begin in July.

The commenter’s suggestion that the
San Pedro River channel is too unstable;
no refugia exist for persistence during
floods; and nonnatives such as Typha
are common is belied by the fact that six
populations exist within the critical
habitat reach, despite changes in
channel morphology and periodic
flooding. Also, Typha is a native
emergent plant, although other non-
natives, particularly Rorippa
nasturtium-aquaticum, are common in
the San Pedro River. Habitat suitability
varies within the San Pedro critical
habitat unit, but we have no reason to
believe that any significant portion of it
is unsuitable. With the removal of
grazing and off-road vehicles since
1989, the channel has apparently
become more stable, emergent and
riparian vegetation has increased in the
river channel, and Lilaeopsis was
rediscovered on the river. The recent
introduction of beavers to the system
should further hasten the recovery of
cienega conditions and Lilaeopsis
habitat. Groundwater pumping or
diversions, or other changes in the
watershed of the San Pedro River in
Mexico or Arizona may affect the ability
of the river to support Lilaeopsis and to
provide constituent elements.

Issue 4: The economic effects of
designating critical habitat greatly
outweigh any benefits of designating
critical habitat. The designation will
have harmful impacts on the quality of
life, education, and economic stability.
In particular, designation of critical
habitat on the San Pedro River would
change groundwater pumping, which
could result in closure of Fort Huachuca
and subsequent devastating effects to
the economy of Sierra Vista.

Service Response: Areas proposed as
critical habitat may be excluded from
designation if “‘the benefits of such
exclusion outweigh the benefits of
specifying the areas as part of the
critical habitat,”” unless it is determined
that “failure to designate such area as
critical habitat will result in extinction
of the species” (section 4(b)(2) of the
Act). As discussed in our response to
issue 2, additional conservation benefits
of designation for most species, are few
if any.

The economic analysis (McKenney et
al. 1999), based on our view that no
restrictions beyond those resulting from

listing the species will result from
critical habitat designation, found that
the critical habitat designation would
have no economic effect on activities.
Based on our experience with
consultation on Lilaeopsis as well as
completed and ongoing conferences on
the species’ proposed critical habitat,
we do not foresee any action that would
result in a finding of destruction or
adverse modification of proposed
critical habitat that would not also
result in a finding of jeopardy to the
species. As a result, no effects to the
economy of Sierra Vista or other cities
or towns are anticipated from
designation of critical habitat, and
therefore the benefits of excluding these
areas do not outweigh the benefits of
including them as critical habitat.

Issue 5: Designation of critical habitat
has significant takings implications;
thus a takings implications assessment,
as required by Executive Order 12630,
must be conducted. Also, a Regulatory
Flexibility Analysis should have been
done.

Service Response: Please see the
discussions under the “Required
Determinations’ section of this final
rule that discusses takings implications
assessments.

Issue 6: San Bernardino National
Wildlife Refuge should be designated
critical habitat instead of the San Pedro
River.

Service Response: In determining
what areas are critical habitat, we
consider physical and biological
features that are essential to the
conservation of the species and that may
require special management
considerations or protection (50 CFR
424.14(b)). San Bernardino and Leslie
Canyon National Wildlife Refuges, as
well as the upper San Pedro River,
provide important habitat for Lilaeopsis.
However, as National Wildlife Refuges
with mandates to conserve and protect
rare species, special management and
protection are already in place. Thus, no
additional layer of protection is needed.
However, as discussed herein and in the
final listing rule (62 FR 665), Lilaeopsis
and its habitat are threatened by
groundwater overdraft on the upper San
Pedro, which may require special
management considerations or
protection. As a result, critical habitat
was designated on the upper San Pedro
River but not at San Bernardino or
Leslie Canyon National Wildlife
Refuges.

Issue 7: Critical habitat designation
will direct collectors of rare plants and
recreationists to these important
habitats, resulting in increased
collection of Lilaeopsis and habitat
disturbance.

Service Response: Designation of
critical habitat is not prudent when the
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of such threat to the
species (50 CFR 424.19). As discussed
in the proposed rule, we are concerned
that publishing maps of Lilaeopsis
critical habitat could facilitate collection
or other adverse effects. However,
Lilaeopsis is a small, grass-like plant
with inconspicuous flowers that is
unlikely to be highly prized by plant
collectors. Collection has not been
identified as a threat.

Publishing the localities could
facilitate visits by botanists or
recreationists to these sites, which could
result in trampling of plants or
banklines. However, we expect that
these visits will be few in number and
very little disturbance will result from
such visits.

Issue 8: All Lilaeopsis localities
should have been designated as critical
habitat, or the Service should provide a
rationale for not designating sites. One
commenter suggested that more critical
habitat should be designated in Bear
Canyon of Unit 6.

Service Response: In determining
what areas are critical habitat, we
consider areas and constituent elements
that are essential to the conservation of
the species and that may require special
protection or management
considerations (50 CFR 424.19(b)).
Thus, not all areas occupied or
potentially occupied by a species are
appropriate for designation. Our
rationale for not designating all
Lilaeopsis localities as critical habitat is
discussed in the section of this rule
entitled ““Critical Habitat Designation.”

Issue 9: Designation of critical habitat
should be delayed until better
information becomes available on the
species.

Service Response: Critical habitat
designation can be found to be not
determinable if information is
insufficient to perform the required
analyses of the impacts of the
designation, or the biological needs of
the species are not known well enough
to permit identification of an area as
critical habitat. Although additional
work on this species is needed, the
biological needs of the species is far
from unknown and an analysis of
economic impacts was completed
(McKenney et al. 1999). Surveys and
ecological studies of Lilaeopsis (Affolter
1985, Falk 1998, Falk and Warren 1994,
Gori et al. 1990, Haas and Frye 1997,
Saucedo 1990, Warren et al. 1989,
Warren et al. 1991, Warren and
Reichenbacher 1991) provide sufficient
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information upon which to base a
critical habitat determination. Critical
habitat may be revised if new
information becomes available
suggesting such revision is needed (50
CFR 424.12(g)).

On November 25, 1998, Judge
Marquez ordered ‘““that within 30 days
of the date of this Order, the Secretary
shall issue the proposed rules for
designating critical habitat for the
pygmy-owl and water umbel * * * and
that within six months of issuing the
proposed rules, the Secretary shall issue
final decisions regarding the designation
of critical habitat for the pygmy-owl and
water umbel.”

Issue 10: The maps are inadequate for
landowners to determine what areas
were proposed as critical habitat. The
meaning of “‘adjacent areas out to the
beginning of the upland vegetation” is
unclear.

Service Response: The maps are
intended to be a general guide to where
critical habitat is located. To determine
exactly where critical habitat begins and
ends along the designated canyons and
stream reaches, readers should refer to
the legal descriptions in the section
entitled “Critical Habitat—Plants.” In
regard to the precise location of critical
habitat within canyons or stream
reaches, we decided that an ecological
description would be more appropriate
than a strictly legal description. The
floodplain vegetation community
defines the area in which constituent
elements will be found more precisely
than legal descriptions. Lilaeopsis
habitat and constituent elements are
expected to change within those
floodplains over time as the watercourse
changes direction, creates new
channels, etc. Movement within the
floodplain is more likely to occur in a
broad floodplain such as the San Pedro
River, as compared to a narrow canyon,
such as Rattlesnake Canyon in Unit 6.
Although the habitat and constituent
elements may move within a floodplain,
they will always be within that
floodplain and its associated zone of
riparian and wetland vegetation, thus
we defined the boundaries of critical
habitat by vegetation communities. The
boundary between riparian/wetland
communities and adjacent uplands are
typically quite clear in the arid
woodlands and semi-desert grasslands
in which Lilaeopsis habitat occurs and
should be easy to identify on the
ground.

Issue 11: Further survey work is
needed in Unit 6 to determine where
critical habitat should be designated.

Service Response: We reevaluated
survey data and reports, particularly
Gori et al. (1990), Haas and Frye (1997),

and Warren et al. (1991); and in March,
1999, we made two field trips to the
area to investigate the distribution of
Lilaeopsis and assess habitat suitability.
These field trips focused on Lone
Mountain Canyon and its tributaries.
Our review of existing literature and
investigations in Lone Mountain
Canyon confirmed that the stream
reaches proposed as critical habitat met
the regulatory criteria for critical
habitat. Lilaeopsis was found by us and
previous investigators in Lone Mountain
Canyon and its two tributaries, but there
are long stretches of these canyons that
are typically dry, and the species was
not located. The species may occur in
these reaches during wet periods, but as
discussed in our response to Issue 3, not
only are these reaches likely ephemeral
habitat during wet cycles, but they also
affect downstream populations
hydrologically, and are links that can
allow for flow of individuals and
genetic material among populations.

Issue 12: There is no need to
designate critical habitat on the fringe of
Lilaeopsis’ range, where few areas
contain constituent elements.

Service Response: The commenter
states that the range of Lilaeopsis
extends to central and northern Mexico
and northwestern South America. This
is the range of the entire species, but the
listed entity, Lilaeopsis schaffneriana
ssp. recurva, is only known from 26
sites in Santa Cruz, Cochise, and Pima
counties, Arizona, and in adjacent
Sonora, Mexico. These are not ““fringe”
localities; they represent the only places
where this taxon is found.

Issue 13: The Service failed to notify
or request comments from the State of
Arizona, Mexico, and South American
countries where Lilaeopsis occurs, as
required by the Act.

Service Response: As discussed in our
response to Issue 12, Lilaeopsis
schaffneriana ssp. recurva does not
occur in South America, therefore we
did not solicit comments from South
American countries. Pursuant to 50 CFR
424.16 (c)(1)(iv), we are required to give
notice to foreign countries in which the
species occurs only if the proposed
regulation is to list, delist, or reclassify
the species. Because this is not an action
to list, delist, or reclassify a species, this
action does not apply to Mexico, and we
are not required to inform that
government of this designation. Within
Arizona State government, the proposed
rule was sent to 28 contacts within
numerous agencies, including the
Governor’s Office and the Arizona
Department of Agriculture, which has
jurisdiction over plant protection within
State government. Of these 28, the
Arizona Department of Environmental

Quality and Arizona Game and Fish
Department responded in writing to us
indicating they had no comments on the
proposed designation.

Issue 14: The Service should focus on
establishing Lilaeopsis in small sites
where it can persist, such as creating a
small diversion along the San Pedro
River that could serve as a refugium for
the species, rather than designating
large areas that impinge on property and
water rights and increase unnecessary
regulation.

Service Response: Creation of habitat
is an action that could be employed to
help recover and ultimately eliminate
the need for Lilaeopsis’ endangered
status and the critical habitat
designation. However, such decisions
will be addressed in the species’
recovery plan, which has yet to be
developed.

Because critical habitat designation
would not affect any uses of private
property, unless those uses were
federally authorized, funded, or carried
out, no infringement of property rights
would result from critical habitat
designation. The designation is also not
expected to increase regulatory burden
above and beyond that already imposed
by listing, because projects that would
adversely modify or destroy critical
habitat would also result in jeopardy to
the species.

Issue 15: The following finding from
the proposed rule is inconsistent with
the Act and its implementing
regulations: ““Areas that do not currently
contain all of the primary constituent
elements but that could develop them in
the future may be essential to the
conservation of the species and may be
designated as critical habitat.”

Service Response: The implementing
regulations require that analyses to
determine critical habitat shall focus on
the principal biological and physical
constituent elements within defined
areas that are essential to the
conservation of the species (50 CFR
424.12(b)(5)). The species occurs in all
of the critical habitat units, but in
certain reaches within each unit it may
at times be absent and some constituent
elements may be missing. Nevertheless,
these areas are important as habitat
during wet cycles and/or are important
corridors for movement of plants and
genetic material among populations.
Since stream courses are dynamic, as is
the distribution of the plant, protection
of sites that do not currently support the
water umbel but could do so in the
future are essential to the species’
conservation.

Issue 16: The assumption used in the
analysis is incorrect, as designation of
critical habitat will have economic
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impacts on the City of Sierra Vista and
Fort Huachuca.

Service Response: The designation of
critical habitat for the Huachuca water
umbel has been evaluated in the
economic context known as “with”” and
“without” the rule. It was found that the
status of the Huachuca water umbel is
such that any adverse modification of its
habitat would be likely to jeopardize the
species. Further, it is our position that
both within and outside of critical
habitat, Federal agencies should consult
under the jeopardy standard if a
proposed action is (1) within the
geographic areas occupied by the
species, whether or not the Huachuca
water umbel has been detected on the
specific project site; (2) the project site
contains habitat features that can be
used by the species; and (3) the
proposed action is likely to adversely
affect that habitat. Under this condition,
any and all real economic consequences
would be due to the jeopardy call under
section 7 of the Act and an adverse
modification without a jeopardy call
would not occur. Therefore, the
economic consequences identified
during the comment period are all due
to the listing of the water umbel and not
additional consequences accrued from
the designation of critical habitat. The
economic analysis of designating critical
habitat determined that the same
regulatory process is in place “with” as
well as “without” the rule, and
consequently found no economic effects
attributable to the designation of critical
habitat.

Issue 17: The designation will have
harmful impacts on the quality of life,
education, and economic stability of
small towns. There is an expressed
concern that the proposed critical
habitat designation will change
groundwater pumping from the San
Pedro River and this will negatively
affect the city of Sierra Vista and Fort
Huachuca which provides jobs to local
residents.

Service Response: As stated in the
economic analysis, the proposed rule to
designate critical habitat for the
Huachuca water umbel is not adding
any new requirements to the regulatory
process. Since the adverse modification
standard for critical habitat and the
jeopardy standard are almost identical,
the listing of the Huachuca water umbel
itself invoked the requirement for
consultation. The rule to designate
critical habitat adds no other
requirements not already in place when
the species was listed.

Issue 18: The Service’s designation of
critical habitat has not adequately
considered potential economic
implications. There is opposition to the

fact that the Service did not prepare an
initial regulatory flexibility analysis to
address potential impact to small
businesses, as required under the
Regulatory Flexibility Act.

Service Response: The proposed rule
was published under very tight time
constraints placed by Court Order on
December 24, 1998. At that time we
prepared a Record of Compliance
certification that the proposed critical
habitat designation would not have a
significant economic impact on small
entities. A detailed analysis was
initiated by a private firm under
Government contract and subsequently,
we distributed a draft of the economic
report for a 30-day public comment
period ending in May, 1999. The
findings of the economic reports
indicate that the designation of critical
habitat adds no new restrictions on
economic activity that were not in place
with the listing of Lilaeopsis. Therefore,
there is no economic effect on small
entities attributable to this rulemaking,
and a regulatory impact analysis is not
required.

Economic Analysis

Section 4(b)(2) of the Act requires us
to designate critical habitat on the basis
of the best scientific and commercial
information available and to consider
the economic and other relevant
impacts of designating a particular area
as critical habitat. We may exclude areas
from critical habitat upon a
determination that the benefits of such
exclusions outweigh the benefits of
specifying such areas as part of critical
habitat. We cannot exclude such areas
from critical habitat if such exclusion
would result in the extinction of the
species concerned.

Economic effects caused by listing
Lilaeopsis as endangered and by other
statutes are the baseline upon which
critical habitat is imposed. The
economic analysis must then examine
the incremental economic and
conservation effects of the critical
habitat addition. Economic effects are
measured as changes in national
income, regional jobs, and household
income.

An analysis of the economic effects of
Lilaeopsis critical habitat designation
was prepared (McKenney et al. 1999)
and made available for public review.
The final analysis, which reviewed and
incorporated public comments,
concluded that no economic impacts are
expected from critical habitat
designation above and beyond that
already imposed by listing Lilaeopsis.
The only possible economic effects of
critical habitat designation are on
activities funded, authorized, or carried

out by a Federal agency. These activities
would be subject to section 7
consultation if they may affect critical
habitat. However, activities that may
affect critical habitat may also affect the
species, and would thus be subject to
consultation regardless of critical
habitat designation. Also, changes or
mitigating measures that might increase
the cost of the project would only be
imposed as a result of critical habitat if
the project adversely modifies or
destroys that critical habitat. We believe
that any project that would adversely
modify or destroy critical habitat would
also jeopardize the continued existence
of the species; thus no regulatory
burden or additional costs would accrue
because of critical habitat above and
beyond those resulting from listing.
Furthermore, we believe any reasonable
and prudent alternative that would
remove jeopardy to the species would
also remove adverse modification of
critical habitat.

A copy of the economic analysis and
description of the exclusion process
with supporting documents are
included in our administrative record
and may be obtained by contacting our
office (see ADDRESSES section).

Required Determinations

Regulatory Planning and Review. In
accordance with Executive Order 12866,
this action was submitted for review by
the Office of Management and Budget.
Because the economic analysis
identified no economic benefits from
excluding any of the proposed critical
habitat areas, we made a determination
to designate all proposed critical habitat
units, with the exception of Unit 7,
Joaquin Canyon, which is excluded
because its designation is not essential
to the conservation of the species and is
not in need of special management or
protection. No inconsistencies with
other agencies’ actions and or effects on
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients, were identified in the
economic analysis. This rule does not
raise novel legal or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

In the economic analysis we
determined that designation of critical
habitat will not have a significant effect
on a substantial number of small
entities. As discussed in that document
and in this final rule, designating
critical habitat will not place
restrictions on any actions beyond those
already resulting from listing Lilaeopsis
as endangered. We recognize that some
towns, counties, and private entities are
considered small entities in accordance
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with the Regulatory Flexibility Act,
however, they also are not affected by
the designation of critical habitat
because no additional restrictions will
result from this action.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2))

In the economic analysis, we
determined that designation of critical
habitat will not cause (a) any effect on
the economy of $100 million or more,
(b) any increases in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions in the
economic analysis, or (c) any significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In the economic analysis, we
determined that no effects would occur
to small governments as a result of
critical habitat designation.

Takings. In accordance with
Executive Order 12630, this rule does
not have significant takings
implications, and a takings implication
assessment is not required. This rule
will not ““take” private property and
will not alter the value of private
property. Critical habitat designation is
only applicable to Federal lands and to
private lands if a Federal nexus exists.
We do not designate private lands as
critical habitat unless the areas are
essential to the conservation of a
species. Although the majority of lands
designated as critical habitat is under
Federal administration and
management, some riparian systems on
private land are being designated.

Federalism

This rule will not affect the structure
or role of States, and will not have

habitat is only applicable to Federal
lands and to non-Federal lands when a
Federal nexus exists, and in the
economic analysis we determined that
no economic impacts would result from
of critical habitat designation.

Civil Justice Reform

In accordance with Executive Order
12988, the Department of the Interior’s
Office of the Solicitor has determined
that this rule does not unduly burden
the judicial system and does meet the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have made every effort
to ensure that this final determination
contains no drafting errors, provides
clear standards, simplifies procedures,
reduces burden, and is clearly written
such that litigation risk is minimized.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any
information collection requirements for
which Office of Management and
Budget approval under the Paperwork
Reduction Act is required.

National Environmental Policy Act
(NEPA)

We have determined that regulations
adopted pursuant to section 4 of the Act
need not undergo preparation of
Environmental Assessments or
Environmental Impact Statements as
defined under the authority of the
NEPA. We published a notice outlining
our reasons for this determination in the
Federal Register on October 25, 1983
(48 FR 49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2: We understand that we must
relate to federally recognized Tribes on

Indian Tribal Rights, Federal-Tribal
Trust Responsibilities and the
Endangered Species Act, states that
“Critical habitat shall not be designated
in such areas [an area that may impact
Tribal trust resources] unless it is
determined essential to conserve a listed
species. In designating critical habitat,
the Service shall evaluate and document
the extent to which the conservation
needs of a listed species can be achieved
by limiting the designation to other
lands.” Lilaeopsis critical habitat does
not contain any Tribal lands or lands
that we have identified as impacting
Tribal trust resources.

References Cited

A complete list of all references cited
in this final rule is available upon
request from the Arizona Ecological
Services Field Office (see ADDRESSES
section).

Authors

The primary author of this notice is
Jim Rorabaugh (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

For the reasons given in the preamble,

we amend 50 CFR part 17 as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2.In §17.12(h) revise the entry for
“Lilaeopsis schaffneriana var. recurva”
under “FLOWERING PLANTS” to read
as follows:

§17.12 Endangered and threatened plants.

direct, substantial, or significant effects  a Government-to-Government basis. * * * * *
on States. As previously stated, critical Secretarial Order 3206—American (h) **=*
Species g . . Critical Special
Historic range Family Status  When listed habitat R”es
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Lilaeopsis Huachuca water U.S.A. (AZ), Mexico Apiaceae ................. E 600 §17.96(a) NA
schaffneriana var. umbel.
recurva.
* * * * * * *

3. In section 17.96 add critical habitat
for Lilaeopsis schaffneriana var.

recurva, Huachuca water umbel, as the

first entry under *‘(a) Flowering plants”
to read as follows:



Federal Register/Vol.

64, No. 132/Monday, July 12, 1999/Rules and Regulations

37451

§17.96 Critical habitat—plants.
(a) Flowering plants.

Family Apiaceae: Lilaeopsis schaffneriana
var. recurva (Huachuca water umbel). Critical
habitat includes the stream courses identified
in the legal descriptions below, and includes
adjacent areas out to the beginning of upland
vegetation. Within these areas, the primary
constituent elements include, but are not
limited to, the habitat components which
provide—(1) Sufficient perennial base flows
to provide a permanently or nearly
permanently wetted substrate for growth and
reproduction of Lilaeopsis; (2) A stream
channel that is relatively stable, but subject
to periodic flooding that provides for
rejuvenation of the riparian plant community
and produces open microsites for Lilaeopsis
expansion; (3) A riparian plant community
that is relatively stable over time and in
which nonnative species do not exist or are
at a density that has little or no adverse effect
on resources available for Lilaeopsis growth
and reproduction; and (4) In streams and
rivers, refugial sites in each watershed and in
each reach, including but not limited to
springs or backwaters of mainstem rivers,
that allow each population to survive
catastrophic floods and recolonize larger
areas.

Unit 1. Santa Cruz County, Arizona. From
USGS 7.5’ quadrangle map Sonoita, Arizona.

Gila and Salt Principal Meridian, Arizona:
T.20S., R. 16 E., beginning at a point on
Sonoita Creek in sec. 34 at approx. 31°39'19"
N latitude and 110°41'52" W longitude
proceeding downstream (westerly) to a point
in sec. 33 at approx. 31°39'07" N latitude and
110°42'46" W longitude covering approx. 2
km (1.25 mi.).

Unit 2. Santa Cruz County, Arizona. From
USGS 7.5' quadrangle map Lochiel, Arizona.

That portion of the Santa Cruz River
beginning in the San Rafael De La Zanja
Grant approx. at 31°22'30" N latitude and
110°35'45" W longitude downstream
(southerly) to Gila and Salt Principal

Meridian, Arizona, T. 24 S., R. 17 E., through
secs. 11 and 14, to the south boundary of sec.
14 covering approx. 4.4 km (2.7 mi.). Also,

a tributary that begins in T. 24 S.,R. 17 E.,
sec. 13 at approx. 31°21'10" N latitude and
110°34'16" W longitude downstream
(southwesterly) to its confluence with the
Santa Cruz River covering approx. 3 km (1.9
mi.).

Unit 3. Cochise County, Arizona. From
USGS 7.5' quadrangle map Huachuca Peak,
Arizona.

Gila and Salt Principal Meridian, Arizona:
That portion of Scotia Canyon beginning in
T.23S.,R.19E,, sec. 3 at approx. 31°27'19"
N latitude and 110°23'44" W longitude
downstream (southwesterly) through secs.
10, 9, 16 and to approx. 31°25'22" N latitude
and 110°25'22" W longitude in sec. 21
covering approx. 5.4 km (3.4 mi.).

Unit 4. Cochise County, Arizona. From
USGS 7.5' quadrangle map Huachuca Peak,
Arizona.

Gila and Salt Principal Meridian, Arizona:
That portion of Sunnyside Canyon beginning
inT.23S., R. 19 E., on the east boundary
of sec. 10 downstream (southwesterly) to the
south boundary of sec. 10 covering approx.
1.1 km (0.7 mi.).

Unit 5. Cochise County, Arizona. From
USGS 7.5' quadrangle map Miller Peak,
Arizona.

That portion of Garden Canyon in the Fort
Huachuca Military Reservation beginning at
approx. 31°27'13" N latitude and 110°22'33"
W longitude downstream (northwesterly) to
approx. 31°28'45" N latitude and 110°20'11"
W longitude covering approx. 6.1 km (3.8
mi.).

Unit 6. Cochise County, Arizona. From
USGS 7.5' quadrangle map Miller Peak,
Arizona.

Gila and Salt Principal Meridian, Arizona:
That portion of Bear Canyon beginning at a
pointin T.24 S., R. 19 E., sec. 1 at approx.
31°22'30" N latitude and 110°21'47" W
longitude upstream through T. 23 S., R. 19
E., sec. 36 to a point in sec. 31 at approx.

31°23'18" N latitude and 110°21'22" W
longitude covering approx. 1.7 km (1.0 mi.).
Also, continuing up an unnamed tributary
beginning at a pointin T. 23 S., R. 19 E., sec.
31 at approx. 31°23'18" N latitude and
110°21'22" W longitude upstream (northerly)
toapointinT.23S.,R. 19 E., sec. 30 at
approx. 31°23'44" N latitude and 110°21'14"
W longitude covering approx. 0.9 km (0.5
mi.). Also, that portion of Lone Mountain
Canyon beginning at its confluence with Bear
Creek ata pointin T. 23 S.,R. 19 E,, sec. 36
at approx. 31°22'54" N latitude and
110°21'43" W longitude to a point in sec. 36
at approx. 31°23'26" N latitude and
110°21'58" W longitude, thence up an
unnamed tributary northwesterly into sec. 25
thence northerly to a point at approx.
31°24'13" N latitude and 110°21'54" W
longitude covering approx. 2.7 km (1.7 mi.).
Also that portion of Rattlesnake Canyon
beginning at its confluence with Lone
Mountain Canyon in T. 23 S., R. 19 E., sec.
36 upstream northeasterly into sec. 25 to a
point at approx. 31°22'08" N latitude and
110°21'31" W longitude covering approx. 1.5
km (1.0 mi.).

Unit 7. Cochise County, Arizona. From
USGS 7.5’ quadrangle maps: Hereford, Ariz.;
Tombstone SE, Ariz.; Nicksville, Ariz.; Lewis
Springs, Ariz.; Fairbank, Ariz.; Land, Ariz.

Gila and Salt Principal Meridian, Arizona:
That portion of the San Pedro River
beginning in the San Rafael Del Valle Grant
at a point approx. 200 meters upstream
(south) of the Hereford Road bridge at
approx. 31°26'16" N latitude and 110°06'24"
W longitude continuing downstream
(northerly) through the San Rafael Del Valle
Grant; T.21S.,R.22E,; T.21S.,R21 S,
through the San Juan De Las Boquillay
Nogales Grant to a point at approx. 31°48'28"
N latitude and 110°12'32" W longitude
covering approx. 54.2 km (33.7 mi.).

Note: Maps for Units 1-7 follow:

BILLING CODE 4310-55-P
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Dated: June 30, 1999.
Donald J. Barry,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 99-17403 Filed 7-6—-99; 1:25 pm]
BILLING CODE 4310-55-C
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Proposed Rules

Federal Register

Vol. 64, No. 132
Monday, July 12, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Chapter I, Subchapter C, and
Parts 271, 273 and 276

RIN 0584-AC41

Food Stamp Program: Non-
Discretionary Provisions of the

Personal Responsibility and Work
Opportunity Reconciliation Act of 1996

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: On August 22, 1996, the
President signed the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996. This rule
proposes to amend the Food Stamp
Program Regulations to implement the
non-discretionary provisions of this law
which affect the Food Stamp Program.
These provisions concern changes in the
minimum and maximum allotments, the
standard and shelter deductions,
household composition, the fair market
value of vehicles, the definition of
homeless, and expedited service. This
rule also incorporates, where possible,
the principles of the President’s
Regulatory Reform Initiative and
removes overly prescriptive, outdated,
and redundant provisions and increases
State agency flexibility.

DATES: Comments on this proposed
rulemaking must be received on or
before September 10, 1999 to be assured
of consideration.

ADDRESSES: Comments should be
submitted to Margaret Werts Batko,
Certification Policy Branch, Program
Development Division, Food and
Nutrition Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia,
22302. Comments may also be faxed to
the attention of Ms. Batko at (703) 305—
2486 or e-mailed to

Margaret_ Batko@FCS.USDA.GOV. All
written comments will be open for
public inspection at the office of the
Food and Nutrition Service during

regular business hours (8:30 a.m. to 5
p.m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia,
Room 720.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this proposed
rulemaking should be addressed to Ms.
Batko at the above address or by
telephone at (703) 305-2516.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
Economically Significant under E.O.
12866, and Major under P.L. 104-121,
and has therefore been reviewed by the
Office of Management and Budget.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule in 7
CFR Part 3015, Subpart V and related
Notice (48 FR 29115, June 24, 1983),
this Program is excluded from the scope
of Executive Order 12372 which
requires intergovernmental consultation
with State and local officials.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). Shirley R. Watkins,
Under Secretary for Food, Nutrition,
and Nutrition Services, has certified that
this rule will not have a significant
economic impact on a substantial
number of small entities. State and local
welfare agencies will be the most
affected to the extent that they
administer the Program. Participants
will be affected to the extent that their
benefits will not increase at the rate they
would have under the old law.

Paperwork Reduction Act

This proposed rule does not contain
reporting or recordkeeping requirements
subject to approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3507).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies that conflict with its provisions
or that would otherwise impede its full

implementation. This rule is not
intended to have retroactive effect
unless so specified in the “Effective
Date” paragraph of the final rule. Prior
to any judicial challenge to the
provisions of this rule or the application
of its provisions, all applicable
administrative procedures must be
exhausted. In the Food Stamp Program
the administrative procedures are as
follows: (1) For Program benefit
recipients—State administrative
procedures issued pursuant to 7 U.S.C.
2020(e)(1) and 7 CFR 273.15; (2) for
State agencies—administrative
procedures issued pursuant to 7 U.S.C.
2023 set out at 7 CFR 276.7 (for rules
related to non-quality control (QC)
liabilities) or Part 283 (for rules related
to QC liabilities); (3) for retailers and
wholesalers—administrative procedures
issued pursuant to 7 U.S.C. 2023 set out
at 7 CFR 278.8 and Part 279.

Regulatory Impact Analysis
Need for Action

This action is needed to implement 8
provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, Pub. L. 104—
193. This rule proposes to remove the
exception in current law that allows
persons age 21 and under who are
themselves parents or married, and who
live with a parent, to participate in the
Food Stamp Program as a separate
household; change the way the
maximum allotments are calculated by
using 100% of the Thrifty Food Plan
instead of 103%; alter the definition of
homeless by setting a time limit (where
there was none before) on people whose
primary nighttime residence is a
temporary accommodation in the home
of another; freeze the standard
deduction in food stamps for fiscal year
1997 and beyond at $134; retain a cap
on the excess shelter expense
deduction; freeze the fair market value
of vehicle exemption at $4,650; freeze
the minimum allotment at $10 a month;
increase the number of days in which
States have to provide expedited service
from 5 to 7 calendar days; eliminate
households consisting entirely of
homeless people from those categories
of households entitled to receive
expedited service; and remove the State
agency option to exclude from unearned
income up to $50 monthly of title IV—

D child support payments.
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Effects on Administering Agencies

State food stamp offices are affected to
the extent that they must implement the
provisions described in this action.
However, State agencies are not
expected to change their personnel due
to these changes, so State agencies are
expected to incur minimal costs.

Costs

The changes in the food stamp
requirements made by the provisions
addressed in this rule would reduce
Food Stamp Program costs for FY 1998
by approximately $1,930 million.

Definitions—7 CFR 271.2

Definition of Homeless: Current
regulations at 7 CFR 271.2 define a
homeless individual as an individual
lacking a fixed or regular nighttime
residence or whose primary nighttime
residence is a shelter, a residence
intended for those to be
institutionalized, a temporary
accommodation in the residence of
another, or a public or private place not
designed to be a regular sleeping
accommodation for humans. The Food
Stamp Act of 1977, as amended (7
U.S.C. 2011-2032) (the Act), did not
place a time limit on what constitutes a
temporary accommodation in the
residence of another.

Section 805 of the Personal
Responsibility and Work Opportunity
Reconciliation Act (PRWORA) of 1996
amends section 3(s)(2)(C) of the Act by
setting a time limit for people whose
primary nighttime residence is a
temporary accommodation in the home
of another. These people will only be
considered homeless if the temporary
accommodation is for not more than 90
days. This rule proposes to amend 7
CFR 271.2 accordingly.

Definition of Minimum Benefit: Prior
to the PRWORA, section 8(a) of the Act
provided that the minimum benefit for
one- and two-person households shall
be $10 per month, and shall be adjusted
to the nearest $5 each October 1 based
upon the percentage change in the
Thrifty Food Plan for the twelve-month
period ending the preceding June.

The current regulations at 7 CFR
271.2 define minimum benefit as the
minimum monthly amount of food
stamps that one- and two-person
households received. Section 271.2 also
provides that the amount of the
minimum benefit will be reviewed
annually and adjusted to the nearest $5
each October 1 based on the percentage
change in the Thrifty Food Plan for the
twelve-month period ending the
preceding June.

Section 826 of the PRWORA amends
section 8(a) of the Act by removing the

annual adjustment provision, thus
freezing the minimum benefit at $10.
This rule proposes to amend 7 CFR
271.2 accordingly.

Household Concept—7 CFR 273.1

7 CFR 273.1(a)(2)—Special
Definition—Treatment of Children
Living at Home: Section 3(i)(2) of the
Act provides specific definitions for
what constitutes a household when a
child is living with his or her parents.
The Mickey Leland Childhood Hunger
Relief Act, Title XIlI, Chapter 3 of the
Omnibus Budget Reconciliation Act of
1993, Pub. L. 103-66 (Leland Act),
amended section 3(i) of the Act with the
intention of simplifying the household
definition provisions and supporting
families that live together and share
housing expenses but who do not
necessarily purchase and prepare meals
together. With certain enumerated
exceptions, the simplified household
definition allowed persons who live
together and who purchase food and
prepare meals separately to participate
in the Program as separate food stamp
households. Specifically, it provided
that a child under 22 years of age who
is living with his or her natural or
adoptive parent or stepparent, is
presumed to purchase and prepare
meals together with the parent even if
he does not, unless the child is also
living with his or her own child(ren) or
spouse. The “Certification Provisions of
the Mickey Leland Childhood Hunger
Relief Act” rule published October 17,
1996 (61 FR 54279), amended 7 CFR
273.1 accordingly. Currently, 7 CFR
273.1(a)(2)(B) provides that a child
under 22 years of age who is living with
his or her natural or adoptive parents or
stepparents, is considered to be
purchasing and preparing meals with
his or her parents, unless the child is
also living with his or her own
child(ren) or spouse.

Section 803 of the PRWORA amended
section 3(i) of the Act by eliminating
this exception to the household
definition. This rule proposes to make a
corresponding change to the regulations
at 7 CFR 273.1 to provide that a child
under 22 years of age who is living with
his or her natural or adoptive parents or
stepparents is considered to be
purchasing and preparing meals with
his or her parents and, therefore, is part
of the parents’ household.

Definition of Parental Control: To
provide the same treatment for a child
living with a non-parent adult that is
provided for a child living with a
natural or adoptive parent or stepparent,
the Department is proposing to change
the definition of parental control. This
rule proposes to amend 7 CFR 273.1 by

removing the exception that a child who
is living with his or her own child(ren)
or spouse is not considered to be under
parental control.

Reorganization of 7 CFR 273.1—
Household Concept: In the spirit of the
President’s Regulatory Reform Initiative,
we are proposing to reorganize section
273.1, with the exception of 7 CFR
273.1(d) and (f), which remain
unchanged. We are not proposing
significant changes to section 273.1 as
nearly every provision is set forth in the
Act and can be changed only through
legislative action. However, we are
condensing several sections into a single
section; removing unnecessary verbiage
and provisions covered elsewhere in the
regulations; and providing State agency
flexibility where possible. This
proposed rule sets out the entire revised
text for the convenience of the reader.
The specific changes are detailed in the
following paragraphs of this section of
preamble.

Eligibility for the Food Stamp
Program is based on a “household”
concept. Current regulations at 7 CFR
273.1(a)(1) define what constitutes a
“household” for Food Stamp Program
purposes. Generally, a household means
an individual living alone or group of
individuals living together and
purchasing food and preparing meals in
common. There are exceptions to this
general household concept policy for
certain types of living arrangements
which are set forth in 7 CFR 273.1(a)(2),
(b), (c), and (e).

This rule proposes to combine the
current provisions at 7 CFR 273.1(a)(2),
(b), (c)(1), (c)(3), and (e) governing the
inclusion or exclusion from a household
of certain individuals living with others
in a single section designated as
paragraph (b). These individuals
include spouses, children, elderly and
disabled persons, roomers, live-in
attendants, boarders, residents of
institutions, and other individuals who
share living quarters with the household
but who do not customarily purchase
food and prepare meals with the
household. There has been confusion in
the past as to when such individuals are
included or excluded as household
members. We believe including the
provisions in separate paragraphs under
a single regulatory section rather than
addressing each inclusion/exclusion
provision in a separate regulatory
section will help to clarify the
household concept.

Furthermore, this rule would remove
the definition of “‘spouse’ at 7 CFR
271.2. Most States have laws governing
who is considered a spouse. Allowing
State agencies to use a State definition
of spouse provides flexibility while
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ensuring a uniform policy throughout
the State.

To ensure uniformity among all
States, we are proposing to retain in
new paragraph (b)(3) the language
currently appearing in 7 CFR 273.1(c)(1)
which defines a boarder. Boarders are
individuals or groups of individuals
residing with others and paying
reasonable compensation to the others
for meals or meals and lodging. Persons
paying less than reasonable
compensation for meals are not boarders
and, thus, are required to be members of
the household providing the services.
We are also proposing to retain the
language appearing in current rules at 7
CFR 273.1(c)(3)(i) and (ii) that provides
that an individual qualifies as a boarder
paying reasonable compensation for
board when the board payment is for
more than two meals a day for which
the individual pays an amount equal to
or in excess of the maximum food stamp
allotment for the appropriate size of the
boarder household, or is for less than
two meals a day and the individual pays
an amount equal to or in excess of two-
thirds of the maximum food stamp
allotment for the appropriate size of the
boarder household.

We contemplated removing these
computation provisions from the rules
and allowing State agencies the
flexibility to establish a means for
computing reasonable compensation.
This computation method has been in
existence since 1982. Upon researching
our files, we found no evidence that
these provisions have been a problem
for the State agencies or clients. This is
not an area of the Program where State
agencies have specifically asked for
flexibility. We believe the provision as
written is simple to administer,
equitable to clients, and adaptable to
each State’s automated certification
system. However, we specifically solicit
comments from interested parties on
this matter.

With the proposed combining of 7
CFR 273.1(a)(2), (b), (c)(1), (c)(3), and (e)
in new paragraph (b), 7 CFR 273.1(c) of
current regulations would be
eliminated. We are adding a new
paragraph (c). There has been some
confusion by State agencies as to when
the policy on “purchasing food and
preparing meals” overrides policy
prohibiting the separation of spouses
and children, or prohibiting the
participation of boarders. In the new
paragraph (c) we would specifically
allow State agencies to apply discretion
when the rule does not lend itself to a
simple and direct answer to certain
living situations. We cannot cover all
living situations by regulation. We
intend that State agencies use prudent

judgment in determining when to allow
individuals to be certified as separate
households from others with whom they
reside and to protect Program integrity
by not allowing great numbers of
households to fragment into smaller
households. The language also clarifies
that any State policy adopted under this
provision must be applied consistently
throughout the State.

This rule proposes to remove the
language currently appearing at 7 CFR
273.1(c)(2) and (c)(4). The provision at
7 CFR 273.1(c)(2) reminds the State
agency that the household with whom
the boarder resides can participate in
the Program if otherwise eligible. The
provision at 7 CFR 273.1(c)(4) reminds
the State agency that an individual
furnished both meals and lodging and
paying less than reasonable
compensation for these services is not a
boarder, but is a member of the
household providing the services
pursuant to 7 CFR 273.1(a). We consider
these two provisions to be redundant.

We are not proposing any changes in
7 CFR 273.1(d) Head of Household, and
(f) Authorized Representative because
we believe the current regulations are
appropriate. Requirements in current
regulations at 7 CFR 273.1(g) for
determining the eligibility and benefits
of households containing members on
strike are redesignated as paragraph (e),
with minor editorial changes for clarity.

Application Processing—7 CFR 273.2

Expedited Service: Current
regulations at 7 CFR 273.2(i) provide for
expedited service to migrant or seasonal
farm workers who are destitute and
households with less than $150 in
combined monthly gross income. Both
of these types of households must also
have liquid resources of $100 or less to
qualify for expedited service.
Households in which all members are
homeless individuals and eligible
households whose combined monthly
gross income and liquid resources are
less than the household’s monthly rent
or mortgage and utilities are also eligible
to receive expedited service. Prior to the
PRWORA, section 11(e)(9) of the Act
required that benefits be provided not
later than five calendar days following
a household’s date of application for all
eligible households.

Section 838 of the PRWORA amends
section 11(e)(9) of the Act by increasing
the amount of days in which States have
to provide expedited service from five to
seven calendar days, and eliminating
households consisting entirely of
homeless people from those categories
of households entitled to receive
expedited service.

Accordingly, this rule proposes to
amend 7 CFR 273.2(i)(3)(i) by striking
“fifth”” calendar day and inserting
“*seventh”. This rule also would amend
7 CFR 273.2(i)(3)(ii) by striking *‘5
calendar days” and inserting ‘7
calendar days.” In addition, the rule
would remove 7 CFR 273.2(i)(1)(iii)
which provides that households in
which all members are homeless
individuals are entitled to expedited
service and redesignates 2(i)(1)(iv) as
2(i)(2)(iii). Homeless individuals may
continue to qualify for expedited service
under the financial criteria.

Resource Eligibility Standards—7 CFR
273.8

Fair Market Value: The Leland Act
amended section 5(g) of the Act to
provide that on October 1, 1996, and
each October 1 thereafter, the fair
market value resource exclusion limit
for licensed vehicles shall be adjusted,
using a base of $5,000, to reflect changes
in the new car component of the
Consumer Price Index for All Urban
Consumers (CPI-U) published by the
Bureau of Labor Statistics for the 12-
month period ending on June 30
preceding the date of such adjustment
and rounded to the nearest $50. The
“Certification Provisions of the Mickey
Leland Hunger Relief Act” rule,
published October 17, 1996 (61 FR
54279), amended 7 CFR 273.8(h)(3)
accordingly.

Section 810 of the PRWORA amended
section 5(g) of the Act to provide that
any licensed vehicle that is used for
household transportation or to obtain or
continue employment to the extent that
the fair market value of the vehicle
exceeds $4,600 through September 30,
1996, and $4,650 beginning October 1,
1996 shall be included in financial
resources. Section 810 also freezes the
fair market value exclusion limit used in
determining the countable value of the
included vehicle at $4,650. Accordingly,
this rule proposes to amend 7 CFR 273.8
to include the new resource exclusion
level which is effective October 1, 1996.

We are proposing to modify the
definition in 7 CFR 273.8(c)(i)(C) of a
vehicle that can be excluded from a
household’s assets because it is used for
income-producing purposes to include
vehicles needed for performing a job,
although they may also be used for
commuting and for normal household
errands. Examples would be a car used
for a job as a delivery person, a motor
vehicle used by a courier, a car used by
a household member to call on
customers, even though the vehicle is
not used for long-distance travel, or any
vehicle used to perform a job that was
advertised as requiring a personally-
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owned motor vehicle. This will ensure
that State agencies will not have to
verify the relative amount of mileage
traveled for income-producing
purposes. Accordingly, this rule
proposes to amend 7 CFR 273.8 to
remove the requirement that a vehicle
used for income-producing purposes be
used primarily for those purposes in
order to be excluded from a household’s
assets. FNS is seeking comments on the
effect this proposal will have on State
agencies and on food stamp applicants
and recipients.

Reorganization of 7 CFR 273.8: We are
taking this opportunity to propose a
reorganization of 7 CFR 273.8 and the
removal of redundant or unnecessary
verbiage.

Section 5(g)(2) of the Act requires that
the Secretary prescribe inclusions and
exclusions from financial resources
following the regulations in force as of
June 1, 1982. The law provided an
exception for the provisions governing
vehicles and inaccessible resources. All
other resource inclusion and exclusion
provisions described in the regulations
as of June 1, 1982 became law by
reference and can only be changed
through legislative action. Nonetheless,
there are some provisions we are able to
change and some areas where we can
remove redundant or unnecessary
verbiage. Those provisions relate to the
fair market value test for vehicles,
inaccessible resources, and the transfer
of resources. This rule would revise 7
CFR 273.8(e), (9), (h), (i) and remove (j).

Currently, paragraph (e)(3) provides
that licensed vehicles shall be excluded
from resources pursuant to the current
provisions under paragraph (h). A list of
vehicles excluded from resources
without regard to the fair market value
or equity value of the vehicle appears in
paragraphs (h)(1) and (h)(2). Paragraphs
(h)(3) through (h)(6) state that vehicles
not excluded under paragraphs (h)(1) or
(h)(2) must be evaluated for their fair
market value and/or equity value to
determine what portion of the value of
the vehicle would be counted as a
resource, unless the vehicle is exempt
from such tests. Regulations governing
the determination of the fair market
value of a vehicle are set forth in
paragraph (g). We believe that this
organization is confusing and difficult
to follow.

This rule proposes to remove all the
provisions from paragraph (h) and
transfers them to either (e) or (g). The
list of vehicles excluded from resource
consideration currently contained in
paragraphs (h)(1)(i)—(v) and (h)(2) are
incorporated into 7 CFR 273.8(e)(3). The
remaining provisions of paragraph
5(h)(3), (h)(4) and (h)(5) concerning the

treatment of non-excluded vehicles are
rewritten and combined with the
provisions in paragraph (g) to improve
readability. As a result of transferring
the text of paragraph (h), that section
would no longer exist and paragraph (i)
would be re-designated as paragraph (h).
A conforming amendment would also
be made to paragraphs (e)(16) and
(e)(18) to reference the relocation of the
vehicle exclusion provisions.
Furthermore, the current 7 CFR 273.8(j),
which provides that the resources of
certain non-household members shall be
treated in accordance with 7 CFR
273.11, would be removed. We believe
this reference is unnecessary.

In keeping with the principles of the
President’s Regulatory Reform Initiative
of increasing State flexibility, this
interim rule removes the proscriptive
regulations in paragraph (g) for
determining the fair market value of a
vehicle and allows State agencies to
establish their own methodologies.
However, to ensure client protection, we
are proposing to retain the prohibition
against increasing the basic value of a
vehicle because of low mileage, optional
equipment, or special apparatus for the
handicapped as State variations may
affect eligibility and costs.

This proposed rule would also revise
paragraph (e)(11) which excludes from
countable resources any resource that is
specifically excluded by any other
Federal statute and lists such excluded
resources. This rule proposes to remove
the specific list of resources excluded by
other Federal laws. We periodically
provide State agencies with a list of
such excluded resources through agency
memoranda because the list changes
frequently and quickly becomes
outdated. Doing this by regulations
results in incomplete regulations,
thereby causing confusion. We believe it
is sufficient to have the regulation
simply provide an exclusion for any
resource specifically excluded by
another Federal statute and continue to
notify State agencies through agency
memoranda when such laws are
enacted.

Income and Deductions—7 CFR 273.9

Standard Deduction: Current
regulations at 7 CFR 273.9(d)(7) provide
that effective October 1, 1987, and each
October 1 thereafter, the standard
deduction shall be adjusted to reflect
change in the CPI-U for items other than
food for the twelve months ending the
preceding June 30. Section 809 of the
PRWORA amends section 5(e) of the Act
to provide that the Secretary shall allow
a standard deduction for each
household in the 48 contiguous States
and the District of Columbia, Alaska,

Hawaii, Guam, and the Virgin Islands of
the United States of $134, $229, $189,
$269, and $118, respectively. The
annual adjustment is eliminated. This
rule would amend the regulations at 7
CFR 273.9(d)(7) accordingly.

Excess Shelter Expense Deduction:
The current regulations at 7 CFR
273.9(d)(5) provide that households are
entitled to a deduction from income for
excess shelter expenses that exceed 50
percent of the household’s net income
remaining after all other deductions. For
households with an elderly or disabled
member (as defined in 7 CFR 271.2), the
amount of the deduction is not limited.
For other households, the deduction is
limited. This limit, usually referred to as
the “shelter cap,” has been changed
several times due to legislation. The
current regulations at 7 CFR 273.9(d)(8)
were last updated in 1987 and provide
that effective October 1, 1988, and each
October 1 thereafter, the maximum limit
for the excess shelter expense deduction
shall be adjusted to reflect changes in
the shelter, fuel, and utilities
components of housing costs in the
CPI-U for the 12 months ending the
preceding June 30.

The Leland Act amended section 5(e)
of the Act to gradually increase and then
remove the limit on the amount of
excess shelter expenses these
households could deduct from their
income to determine eligibility and
benefits. The Leland Act provided that
effective October 1, 1995 through
December 31, 1996, the excess shelter
expense deduction in the 48 contiguous
States and the District of Columbia,
Alaska, Hawaii, Guam and the Virgin
Islands of the United States, shall not
exceed $247, $429, $353, $300, and
$182, respectively, and that the cap be
removed January 1, 1997.

The ““Excess Shelter Expense Limit
and Standard Utility Allowances” rule,
published on November 22, 1994 (59 FR
60098), proposed to make the
corresponding change in the regulations
at 7 CFR 273.9(d)(8). This rule has been
overtaken by more recent statutory
changes and will not be published in
final form.

Section 809 of the PRWORA once
again amended section 5(e) of the Act in
regard to the excess shelter limit.
Section 809 provides that a household
shall be entitled to an excess shelter
expense deduction to the extent that the
monthly amount expended by a
household for shelter exceeds an
amount equal to 50 percent of monthly
household income after all other
applicable deductions have been
allowed. In the case of a household that
does not contain an elderly or disabled
individual, in the 48 contiguous States
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and the District of Columbia, Alaska,
Hawaii, Guam and the Virgin Islands of
the United States, the excess shelter
expense deduction shall not exceed:

(i) for the period beginning on the
date of enactment of the law and ending
on December 31, 1996, $247, $429,
$353, $300, and $182 per month,
respectively;

(i) for the period beginning on
January 1, 1997, and ending on
September 30, 1998, $250, $434, $357,
$304, and $184 per month, respectively;

(iii) for fiscal years 1999 and 2000,
$275, $478, $393, $334, and $203 per
month, respectively; and

(iv) for fiscal year 2001 and each
subsequent fiscal year, $300, $521,
$429, $364, and $221 per month,
respectively.

This proposed rule would make a
corresponding change to the regulations
at 7 CFR 273.9(d)(8).

Determining Household Eligibility and
Benefit Levels—7 CFR 273.10

Maximum Allotments: As required by
section 3(0) of the Act prior to the
PRWORA, the current regulations at 7
CFR 273.10(e)(4)(ii)(F) provide that
effective October 1, 1990 and each
October 1 thereafter, maximum food
stamp allotments shall be based on 103
percent of the cost of the Thrifty Food
Plan (TFP) for the four-person reference
family for the preceding June, rounded
to the nearest lower dollar increment.

Section 804 of the PRWORA amends
section 3(0) of the Act by providing that
on October 1, 1996, and each October 1
thereafter, the Department shall adjust
the cost of the maximum allotment to
reflect the cost of the Thrifty Food Plan
in the preceding June, and round the
result to the nearest lower dollar
increment for each household size,
except that on October 1, 1996, the
Sectretary may not reduce the cost of
the maximum allotment in effect on
September 30, 1996.

Accordingly, this proposed rule
would amend 7 CFR 273.10(e)(4)(ii) to
provide that effective October 1, 1996,
the maximum food stamp allotments
shall be based on 100% of the cost of
the TFP, as defined in section 271.2, for
the preceding June, rounded to the
nearest lower dollar increment, except
that on October 1, 1996, the allotments
may not fall below those in effect on
September 30, 1996.

In addition, the Department is
proposing to remove 7 CFR
273.10(e)(4)(ii)(A) through (F) as these
paragraphs, which provide for the
adjustment of the TFP for the years 1983
through 1995, are outdated.

Conforming Amendments

Aid to Families with Dependent
Children: The current food stamp
regulations contain the terms, “Aid to
Families with Dependent Children,”
“AFDC,” and “Aid to Families with
Dependent Children (AFDC).” The
PRWORA block granted this program to
the States and renamed it the
Temporary Assistance for Needy
Families (TANF) program. Therefore,
these terms are obsolete. Section 109 of
the PRWORA made conforming
amendments to the Food Stamp Act by
replacing those terms with a reference to
assistance under a State program funded
under part A of title IV of the Social
Security Act.

Accordingly, this rule proposes to
amend Subchapter C by replacing the
words “Aid to Families with Dependent
Children” with “Temporary Assistance
for Needy Families”, by replacing
“AFDC” with “TANF”, and by
replacing ““Aid to Families with
Dependent Children (AFDC)” with the
phrase “Temporary Assistance for
Needy Families (TANF)”.

Child support payments: As required
by section 5 of the Act prior to the
PRWORA, the current regulations at 7
CFR 273.9(c)(12) provide that the State
agency has the option to exclude from
unearned income, up to $50 monthly of
title IV-D child support payments in
cases where such payments are received
by the households from the title IV-D
support agency responsible for
collecting such child support payments
on behalf of AFDC recipients. The
exclusion must be uniformly applied to
all affected households. Section 109 of
the PRWORA amends section 5 of the
Act by removing this exclusion. This
rule proposes to remove 7 CFR
273.9(c)(12) and renumber (c)(13)
through (c)(17) accordingly.

As required by section 5 of the Act
prior to the PRWORA, current
regulations at 7 CFR 276.2(e)(1) provide
that the State agency shall be liable to
FCS for the increased dollar value of
coupon allotments resulting from
providing households with an income
exclusion for child support payments as
described in section 273.9(c)(12).
Section 109 of the PRWORA amends
section 5 of the Act by removing the
payback. Accordingly, this rule would
remove 7 CFR 276.2(e) in its entirety.

Implementation

State welfare agencies have been
instructed through agency directive to
implement the provisions of the
PRWORA without waiting for formal
regulations. Sections 803 (Treatment of
Children Living at Home), 805

(Definition of Homeless), and 838
(Expedited Service) were required to be
implemented as of August 22, 1996.
Sections 804 (Adjustment of the Thrifty
Food Plan) and 810 (Vehicle Allowance)
were required to be implemented as of
October 1, 1996. Section 809 (Excess
Shelter Cap) required no change until
January 1, 1997. Sections 809 (Standard
Deduction), 826 (Minimum Allotment),
and 109 (Conforming Amendments)
required no immediate action by the
State agencies. The Department is
proposing that the changes in this rule
be effective and must be implemented
the first day of the month 60 days from
date of publication of the final rule.
State agencies shall implement the
provisions no later than the required
implementation date. State agencies
would be required to adjust the cases of
ongoing households at the next
recertification, at household request, or
when the case is next reviewed,
whichever comes first. If
implementation of the above Act or this
rule is delayed, benefits shall be
restored, as appropriate, in accordance
with the Food Stamp Act. Any variances
resulting from implementation of the
provisions of the final rule would be
excluded from error analysis for 120
days from the first day of the month 60
days from date of publication of the
final rule.

List of Subjects
7 CFR Part 271

Administrative practice and
procedure, Food stamps, Grant
programs—social programs.

7 CFR Part 273

Administrative practice and
procedures, Aliens, Claims, Food
stamps, Fraud, Grant programs-social
programs, Penalties, Reporting and
recordkeeping requirements, Social
Security, Students.

7 CFR Part 276

Administrative practice and
procedure, Food stamps, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR chapter II,
subchapter C, and parts 271, 273, 276
are proposed to be amended as follows:

SUBCHAPTER C—FOOD STAMP AND
FOOD DISTRIBUTION PROGRAM—
[AMENDED]

1. In Subchapter C:

a. The words “Aid to Families with
Dependent Children” are removed
wherever they appear and the words
“Temporary Assistance for Needy
Families” are added in their place.
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b. The references to “AFDC” are
removed wherever they appear and
“TANF” is added in their place.

c. The references to ““Aid to Families
with Dependent Children (AFDC)" are
removed wherever they appear, and the
words “Temporary Assistance for Needy
Families (TANF)” are added in their
place.

2. The authority citation for parts 271,
273, and 276 is revised to read as
follows:

Authority: 7 U.S.C. 2011-2036.

PART 271—GENERAL INFORMATION
AND DEFINITIONS

§271.2 [Amended]

3.In§271.2:

a. Paragraph (3) of the definition of
“Homeless individual’ is amended by
adding the words “‘for not more than 90
days” after the word ‘“accommodation”.

b. The definition of “Minimum
benefit” is amended by removing all
text after the word “‘benefit” in the
second sentence and adding in its place
“shall be $10.”

c. The definition of “Spouse” is
removed.

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

4. In §273.1, paragraphs (a), (b), (c)
and (e) are revised to read as follows:

§273.1 Household concept.

(a) General household definition. A
household is composed of one of the
following individuals or groups of
individuals, unless otherwise specified
in paragraph (b) of this section:

(1) An individual living alone;

(2) An individual living with others,
but customarily purchasing food and
preparing meals for home consumption
separate and apart from others; or

(3) A group of individuals who live
together and customarily purchase food
and prepare meals together for home
consumption.

(b) Special household requirements.
(1) Required household combinations.
The following individuals who live with
others shall be considered as
customarily purchasing food and
preparing meals with the others, even if
they do not do so, and thus must be
included in the same household, unless
otherwise specified.

(i) Spouses;

(ii) A child under 22 years of age who
is living with his or her natural or
adoptive parent(s) or step-parent(s); and

(iii) A child (other than a foster child)
under 18 years of age who lives with
and is under the parental control of a
household member other than his or her
parent. A child shall be considered to be

under parental control for purposes of
this provision if he or she is financially
or otherwise dependent on a member of
the household.

(2) Elderly and disabled persons.
Notwithstanding the provisions of
paragraph (a) of this section, an
otherwise eligible member of a
household who is 60 years of age or
older and is unable to purchase and
prepare meals because he or she suffers
from a disability considered permanent
under the Social Security Act or a non
disease-related, severe, permanent
disability may be considered, together
with his or her spouse (if living there),
a separate household from the others
with whom the individual lives.
Separate household status under this
provision shall not be granted when the
income of the others with whom the
elderly disabled individual resides
(excluding the income of the elderly and
disabled individual and his or her
spouse) exceeds 165 percent of the
poverty line.

(3) Boarders. (i) Residents of a
commercial boarding house, regardless
of the number of residents, are not
eligible to participate in the Program. A
commercial boarding house is an
establishment licensed as an enterprise
that offers meals and lodging for
compensation. In project areas without
licensing requirements, a commercial
boarding house is a commercial
establishment which offers meals and
lodging for compensation with the
intent of making a profit.

(ii) All other individuals or groups of
individuals paying a reasonable amount
for meals or meals and lodging shall be
considered boarders and are not eligible
to participate in the Program
independently of the household
providing the board. Such individuals
or groups of individuals may
participate, along with a spouse or
children living with them, as members
of the household providing the boarder
services, only at the request of the
household providing the boarder
service. An individual paying less than
a reasonable amount for board shall not
be considered a boarder but shall be
considered, along with a spouse or
children living with them, as a member
of the household providing the board.

(A) For individuals whose board
arrangement is for more than two meals
per day, ‘“‘reasonable compensation”
shall be an amount that equals or
exceeds the maximum food stamp
allotment for the appropriate size of the
boarder household.

(B) For individuals whose board
arrangement is for two meals or less per
day, “reasonable compensation’ shall
be an amount that equals or exceeds

two-thirds of the maximum food stamp
allotment for the appropriate size of the
boarder household.

(iii) Boarders shall not be considered
to be residents of an institution for the
purposes of paragraph (b)(7)(vii) of this
section.

(4) Foster care individuals.
Individuals placed in the home of
relatives or other individuals or families
by a Federal, State, or local
governmental foster care program shall
be considered to be boarders and cannot
participate in the Program
independently of the household
providing the foster care services. Such
foster care individuals may participate,
along with a spouse or children living
with them, as members of the household
providing the foster care services, only
at the request of the household
providing the foster care.

(5) Roomers. Individuals to whom a
household furnishes lodging for
compensation, but not meals, may
participate as separate households.
Persons described in paragraph (b)(1) of
this section shall not be considered
roomers.

(6) Live-in attendants. Live-in
attendants may participate as a separate
household. Persons described in
paragraph (b)(1) of this section shall not
be considered live-in attendants.

(7) Ineligible household members. The
following persons are not eligible to
participate as separate households or as
a member of any household:

(i) Ineligible aliens and students as
specified in §273.4 and §273.5,
respectively;

(ii) SSI recipients in “cash-out” States
as specified in §273.20;

(iii) Individuals disqualified for
noncompliance with the work
requirements of §2273.7;

(iv) Individuals against whom a
sanction was imposed for failure to
comply with a workfare requirement as
specified in §273.22;

(v) Individuals disqualified for failure
to provide an SSN as specified in
§273.6;

(vi) Individuals disqualified for an
intentional Program violation as
specified in §273.16; and

(vii) Residents of an institution, with
some exceptions. Individuals shall be
considered residents of an institution
when the institution provides them with
the majority of their meals (over 50
percent of three meals daily) as part of
the institution’s normal services.
Exceptions to this requirement include
only the individuals listed in
paragraphs (b)(7) (vii)(A) through
(b)(7)(vii)(E) of this section. The
individuals listed in paragraphs
(b)(7)(vii)(A) through (b)(7)(vii)(E) can
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participate in the Program and shall be
treated as separate households from the
others with whom they reside pursuant
to the mandatory household
combination requirements of paragraph
(b)(1) of this section, unless otherwise
stated:

(A) Individuals who are residents of
federally subsidized housing for the
elderly;

(B) Individuals who are narcotic
addicts or alcoholics who reside at a
facility or treatment center for the
purpose of regular participation in a
drug or alcohol treatment and
rehabilitation program, and their
children but not the spouse of such
persons who live with them at the
treatment center or facility;

(C) Individuals who are disabled or
blind who are residents of group living
arrangements;

(D) Individual women or women with
their children who are temporarily
residing in a shelter for battered women
and children; and

(E) Individuals who are residents of
public or private nonprofit shelters for
homeless persons.

(c) Unregulated situations. For
situations that are not clearly addressed
by the provisions of paragraphs (a) and
(b) of this section, the State agency may
apply its own policy for determining
when an individual is a separate
household or a member of another
household if the policy is applied
consistently throughout the State.

* * * * *

(e) Strikers. Households with a
striking member are not eligible to
participate in the Program, unless the
household was eligible for benefits the
day prior to the strike and is otherwise
eligible at the time of application. A
striker shall be anyone involved in a
strike or concerted stoppage of work by
employees (including a stoppage by
reason of the expiration of a collective-
bargaining agreement) and any
concerted slowdown or other concerted
interruption of operations by
employees. Any employee affected by a
lockout, however, shall not be deemed
to be a striker. Further, an individual
who goes on strike who is exempt from
work registration, in accordance with
§273.7(b), the day prior to the strike,
other than those exempt solely on the
grounds that they are employed, shall
not be deemed to be a striker.

(1) Pre-strike eligibility shall be
determined by considering the day prior
to the strike as the day of application
and assuming the strike did not occur.

(2) Eligibility at the time of
application shall be determined by
comparing the striking member’s

income before the strike to the striker’s
current income and adding the higher of
the two to the current income of non-
striking members during the month of
application. If the household is eligible,
the higher income figure shall also be
used in determining the household’s
benefits.

* * * * *
§273.2 [Amended]
5.In §273.2:

a. Paragraph (i)(1)(iii) is removed.

b. Paragraph (i)(1) (iv) is redesignated
as paragraph (i)(2)(iii).

c. Paragraph (i)(3)(i) is amended by
removing the word “fifth” wherever it
appears and adding the word “‘seventh”
in its place.

d. Paragraph (i)(3)(ii) is amended by
removing the words “‘5 calendar days”
and adding the words *‘7 calendar days”
in its place.

6.1n §273.8:

a. Paragraph (c)(2) is amended by
removing the regulatory reference to
“paragraph (h)” and adding in its place
a regulatory reference to “paragraph

b. Paragraph (e)(3) is revised.

c. Paragraph (e)(11) is amended by
removing the second sentence of the
introductory text and by removing
paragraphs (e)(11)(i) through (e)(11)(ix).

d. Paragraph (e)(16) is amended by
removing the regulatory reference to
“paragraphs (h)(1)(i), (h)(1)(ii) or
(h)(1)(v)” and adding in its place the
regulatory reference to “‘paragraphs
©)B)MDA), (e)3)(i)(B) or (e)(3)()(E)”,
respectively.

e. Paragraph (e)(18) is amended by
removing the regulatory reference to
“paragraph (h)” and adding in its place
a regulatory reference to “paragraph
@
f. Paragraph (g) is revised.

g. Paragraphs (h) and (j) are removed
and paragraph (i) is redesignated as
paragraph (h).

The revisions read as follows:

§273.8 Resource eligibility standards.

* * * * *

(e) Exclusions from resources. * * *

(3)(i) Licensed vehicles that meet the
following conditions:

(A) Used for income-producing
purposes such as, but not limited to, a
taxi, truck, or fishing boat, or a vehicle
used for deliveries, to call on customers,
or required by the terms of employment.
Licensed vehicles that have previously
been used by a self-employed household
member engaged in farming but are no
longer used over 50 percent of the time
in farming because the household
member has terminated his/her self-
employment from farming shall

continue to be excluded as a resource
for one year from the date the household
member terminated his/her self-
employment farming;

(B) Annually producing income
consistent with its fair market value,
even if used only on a seasonal basis;

(C) Necessary for long-distance travel,
other than daily commuting, that is
essential to the employment of a
household member (or ineligible alien
or disqualified person whose resources
are being considered available to the
household), for example, the vehicle of
a traveling sales person or a migrant
farm worker following the work stream;

(D) Used as the household’s home
and, therefore, excluded under
paragraph (e)(1) of this section;

(E) Necessary to transport a physically
disabled household member (or
ineligible alien or disqualified person
whose resources are being considered
available to the household) regardless of
the purpose of such transportation
(limited to one vehicle per physically
disabled household member). A vehicle
shall be considered necessary for the
transportation of a physically disabled
household member if the vehicle is
specially equipped to meet the special
needs of the disabled person or if the
vehicle is a special type of vehicle that
makes it possible to transport the
disabled person. The vehicle need not
have special equipment or be used
primarily by or for the transportation of
the physically disabled household
member; or

(F) Necessary to carry fuel for heating
or water for home use when such
transported fuel or water is anticipated
to be the primary source of fuel or water
for the household during the
certification period. Households shall
receive this resource exclusion without
having to meet any additional tests
concerning the nature, capabilities, or
other uses of the vehicle. Households
shall not be required to furnish
documentation, as mandated by
§273.2(f)(4), unless the exclusion of the
vehicle is questionable. If the basis for
exclusion of the vehicle is questionable,
the State agency may require
documentation from the household, in
accordance with §273.2(f)(4).

(ii) On those Indian reservations that
do not require vehicles driven by tribal
members to be licensed, such vehicles
shall be treated as licensed vehicles for
the purpose of this exclusion.

(iii) The exclusion in paragraphs
(©)(3)(i)(A) through (e)(3)(i)(F) of this
section will apply when the vehicle is
not in use because of temporary
unemployment, such as when a taxi
driver is ill and cannot work, or when
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a fishing boat is frozen in and cannot be
used.
* * * * *

(g) Determining the value of non-
excluded vehicles. (1) The State agency
shall individually evaluate the fair
market value of each licensed vehicle
that is not excluded under paragraph
(e)(3) of this section. That portion of the
fair market value that exceeds $4,650
beginning October 1, 1996, shall be
counted in full toward the household’s
resource level, regardless of any
encumbrances on the vehicle. Such
licensed vehicles as well as all
unlicensed vehicles shall also be
evaluated for their equity value (fair
market value less encumbrances), unless
specifically exempt from the equity
value test. If the vehicle has a countable
fair market value of more than $4,650
after October 1, 1996, and also has a
countable equity value, only the greater
of the two amounts shall be counted as
a resource. Only the following vehicles
are exempt from the equity value test:

(i) Vehicles excluded under paragraph
(e)(3)(i) of this section;

(ii) One licensed vehicle per
household; and

(iii) Any other vehicle used to
transport household members to and
from employment (including times
during temporary periods of
unemployment), or to and from training
or education that is preparatory to
employment, or to seek employment in
compliance with the employment and
training criteria specified in §273.7.

(2) State agencies shall be responsible
for establishing methodologies for
determining the fair market value of
vehicles. In establishing such
methodologies, the State agency shall
not increase the basic value of a vehicle
by adding the value of low mileage or
other factors such as optional
equipment or special apparatus for the
handicapped. Households which claim
that the State agency’s determination of
the value of its vehicle(s) does not apply
shall be given the opportunity to acquire
verification of the true value of the
vehicle from a reliable source.

* * * * *

7.1n §273.9:

a. Paragraph (c)(12) is removed and
paragraphs (c)(13), (c)(14), (c)(15),
(c)(16) and (c)(17) are redesignated as
paragraphs (c)(12), (c)(13), (c)(14),
(c)(15) and (c)(16) respectively.

b. Paragraphs (d)(7) and (d)(8) are
revised to read as follows:

§273.9 Income and deductions.
* * * * *
(d) * * *

(7) Adjustment of standard deduction.
Effective October 1, 1996, for each

household in the 48 contiguous States
and the District of Columbia, Alaska,
Hawaii, Guam and the Virgin Islands of
the United States, the standard
deduction shall be $134, $229, $189,
$269, and $118, respectively.

(8) Adjustment of shelter deduction.
In the case of a household that does not
contain an elderly or disabled
individual, in the 48 contiguous States
and the District of Columbia, Alaska,
Hawaii, Guam and the Virgin Islands of
the United States, the excess shelter
expense deduction shall not exceed

(i) For the period beginning August
22, 1996, and ending on December 31,
1996, $247, $429, $353, $300, and $182
per month, respectively;

(ii) For the period beginning on
January 1, 1997, and ending on
September 30, 1998, $250, $434, $357,
$304, and $184 per month, respectively;

(iii) For the period beginning on
October 1, 1998 and ending on
September 30, 2000, $275, $478, $393,
$334, and $203 per month, respectively;
and

(iv) For the period beginning on
October 1, 2000 and thereafter, $300,
$521, $429, $364, and $221 per month,
respectively.

* * * * *

8. In §273.10 paragraph (e)(4)(ii) is
revised to read as follows.

§273.10 Determining household eligibility
and benefit levels.
* * * * *

(e) Calculating net income and benefit
levels. * * *

(4) Thrifty Food Plan (TFP) and
Maximum Food Stamp Allotments.

* * *

(i) Adjustment. Effective October 1,
1996, the maximum food stamp
allotments shall be based on 100% of
the cost of the TFP as defined in section
271.2 for the preceding June, rounded to
the nearest lower dollar increment,
except that on October 1, 1996, the
allotments may not fall below those in
effect on September 30, 1996.

* * * * *

§276.2

9.1In §276.2, paragraph (e) is
removed.

Dated: June 29, 1999.
Shirley R. Watkins,

Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 99-17445 Filed 7-9-99; 8:45 am]
BILLING CODE 3410-30-U

[Amended]

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 241

[INS No. 1848-97]

RIN 1115-AE83

Early Release for Removal of Criminal

Aliens in State Custody Convicted of
Nonviolent Offenses

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Immigration and Naturalization
Service (INS) regulations relating to
apprehension and removal of aliens
under section 241 of the Immigration
and Nationality Act (Act). This
proposed rule establishes an
administrative process whereby
criminal aliens in state custody
convicted of nonviolent offenses may be
removed prior to completion of their
sentence of imprisonment. This
proposed rule will implement the
authority contemplated by Congress to
enhance the ability of the United States
to remove criminal aliens.

DATES: Written comments must be
submitted on or before September 10,
1999.

ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW., Room 5307,
Washington, DC 20536, Attn: Public
Comment Clerk. To ensure proper
handling please reference INS No.
1848-97 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514-3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Ronald W. Dodson, Senior Special
Agent, Office of Investigations,
Immigration and Naturalization Service,
425 | Street, NW., Room 1000,
Washington, DC 20536, telephone (202)
514-2998. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

Background

On April 24, 1996, President Clinton
signed into law the Antiterrorism and
Effective Death Penalty Act of 1996
(AEDPA), Pub. L. 104-132, 110 Stat.
1214. The AEDPA contained numerous
provisions dealing with criminal aliens,
designed to “‘enhance the ability of the
United States to deport criminal aliens.”
See Conference Report on S. 735 (H.R.
Rept. No. 104-518, dated April 15,
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1996), at page 119 (concernign AEDPA
Sec. 441).

Section 438(a) of AEDPA added
subsection 242(h)(2) to the Act,
authorizing, but not compelling, the
Attorney General to remove certain
aliens convicted of nonviolent offenses
prior to the completion of their sentence
of imprisonment.

On September 30, 1996, the Illegal
Immigration Reform and Immigrant
Responsibility Act (IIRIRA), Pub. L.
104-208, 110 Stat. 3009, became law.
The provisions formerly contained in
section 242(h)(2) of the Act, as amended
by AEDPA, and subsequently further
amended by IIRIRA, are now found in
section 241(a)(4)(B) of the Act. Both
AEDPA and IIRIRA contain separate
provisions, now incorporated in the Act,
which distinguish between Federal and
state prisoners. However, there are some
differences between AEDPA and IIRIRA
pertaining to categories of Federal and
state inmates barred from early release.
Section 305(a) of IIRIRA both expands
and contracts the classes of offenders
eligible for consideration for early
removal under the Act as amended by
AEDPA. Under IIRIRA, aliens in the
custody of the state convicted of
offenses defined in section 101(a)(43)(C)
or (E) of the Act are ineligible for early
release. Under IIRIRA, alien smuggline
is no longer a bar to eligibility for state
inmates.

The statutory provisions distinguish
between Federal and state inmates.
Because of the clear distinctions
between provisions and procedures for
Federal and state inmates, the two
require distinct regulatory separation.
The Department of Justice is giving
consideration to various means for
implementing the statute on the Federal
level. This proposed rule addresses state
inmates only.

According to section 241(a)(4)(B)(ii),
an alien may be removed from state
custody if the chief state official
exercising authority with respect to the
incarceration of the alien makes a
determination that the offense is a
nonviolent offense, and that removal is
in the best interest of the state. The chief
state official must then submit a written
request for the alien’s removal to the
Attorney General.

Section 438(b) of the AEDPA
amended section 276 of the Act, (8
U.S.C. 1326) to require incarceration for
the remainder of their sentence, without
parole, of aliens who were released for
early removal pursuant to the provisions
of section 438(a) of the AEDPA, and
who reenter the United States without
the express permission of the Attorney
General.

Further, section 241(a)(4)(D) of the
Act, as amended by IIRIRA, provides
that no cause or claim may be asserted
under section 241 against any official of
the United States or of any state to
compel the release, removal, or the
consideration for release or removal of
any alien.

Procedurally, this proposed regulation
provides that in order to participate a
state or its political subdivision must
have enabling legislation authorizing
early release of prisoners. Participation
in the program will be contingent on a
formal agreement between the state and
the Service in the form of a uniform
memorandum of understanding. The
memorandum of understanding may be
modified in writing by mutual consent
of the signatories and/or may be
canceled by either party upon 30 days’
written notice. Only criminal aliens
approved by both the state and the
Service as suitable candidates will be
released to the Service for removal. In
accordance with the Victim and Witness
Protection Act of 1982 (VWPA) and the
Attorney General’s Guidelines for
Victim and Witness Assistance, the state
will make reasonable efforts to notify
victims of record regarding the early
release of criminal aliens for removal.
The state will assist the Service by
providing, to the extent allowed under
state law, access to and use of
information contained in the alien’s
correctional files to assist in the removal
of such criminal aliens. The date of the
criminal alien’s release will be
coordinated between the Service and
the governmental entity representing the
state or its political subdivision. The
criminal alien will remain in the
custody of the state until: a final order
of removal is issued, there are no
impediments to obtaining travel
documents for the alien, and
arrangements have been made to remove
the alien. In order to transfer custody of
the criminal alien from the state to the
Service, the Service will notify the state
when a final order has been issued and
removal arrangements have been made.
At that time the transfer will take place.
If after the transfer of custody, the alien
cannot be removed promptly, the
Service will return the alien to the
custody of the state. The state will enter
relevant information relating to such
criminal aliens released and removed
into its criminal history records system,
which must provide for rapid
identification of such aliens should they
reenter or attempt to reenter the United
States or otherwise be encountered by
law enforcement personnel. The Service
will also develop and maintain a
permanent alien file detailing the

identity of each such criminal alien. The
Service will ensure that fingerprint
dispositions are expeditiously
forwarded to the Federal Bureau of
Investigation (FBI) for inclusion in the
subject’s criminal history record and
that the alien’s name is forwarded to the
National Crime Information Center
(NCIC). The state may submit names for
consideration for removal prior to
completion of criminal sentences of
aliens who have committed nonviolent
offenses as defined under state law,
except for offenses specifically excluded
by Federal statute. The state will advise
such aliens that the release is
conditional and the alien must agree in
writing that he/she has been informed
that the criminal sentence(s) has been
suspended, not rescinded, and that such
suspended sentence(s) will remain in
abeyance for the state to reimpose
should the alien must have admitted
and conceded the charges and factual
allegations which form the basis of the
removal action, and must have waived
all rights to appeal any order of removal
and waived the right to apply for relief
from removal. The criminal alien must
remain outside the United States and
agree to refrain from making any
attempt to reenter the United States for
the time period statutorily specified in
8 U.S.C. 1182 (10 years, 20 years, or at
any time in the case of an alien
convicted of an aggravated felony),
unless the Attorney General has
expressly consented to such alien’s
reentry. Any unlawful return to the
United States shall constitute a violation
of the conditions of the alien’s release
and shall result in such alien’s return to
the custody of the state for the
completion of the alien’s sentence and
the alien shall be subject to Federal
prosecution. The state or the Service
will notify the other of any encounter
with such alien. If, during the period of
any remaining sentence, the criminal
alien applies to the Attorney General for
readmission after removal under this
program, and the Service is inclined to
grant the request, the Service will notify
the state of that request and provide an
opportunity for the state to note any
objection.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this proposed regulation and,
by approving it, certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities because of the following factors:

This proposed rule will not have a
significant economic impact on small
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entities since it pertains to removal of
criminal aliens incarcerated in state
institutions (or a political subdivision
thereof). The removal of these
individuals from the United States will
not adversely or materially affect a
sector of the economy, cause major
increases in costs or prices for
consumers or have other adverse effects
on the economy in terms of
productivity, competition, jobs, or the
environment, public health or safety or
adversely affect small government
jurisdictions.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed rule is not a major rule
as defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This proposed rule
will not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Unfunded Mandates Reform Act of
1995

This proposed rule will not result in
the expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. The alien’s release under
the provisions of this section is
conditional. Any violation of the terms
of release will result in a violation of
that conditional release, resulting in a
return to state or local custody. State (or
political subdivision thereof)
participation in this process is at the
discretion of the state or political
subdivision thereof. This rule does not
impose an enforceable duty on state,
local, or tribal governments. Not only is
the program voluntary, but the state or
political subdivision derives
considerable benefit from participation
in the program. The state or subdivision
is enabled to remove nonviolent
offenders from their penal facilities
prior to expiration of sentence. This
saves the state or subdivision
considerable resources. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Paperwork Reduction Act of 1995

Section 241.17 of this proposed rule
allows states or a political subdivision
thereof to enter into an agreement with

the Service for participation in an early
release program for removal of
nonviolent alien offenders in state
custody prior to the completion of the
alien’s sentence to imprisonment. Some
of the provisions in the agreement
contain information collection
requirements that are subject to review
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995. Therefore, the
agency solicits public comments on the
information collection requirement for
30 days in order to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Since participation on the part of state
is voluntary and the number of states or
subdivisions electing to participate is
unknown as is an estimate of the
number of eligible nonviolent alien
offenders states would recommend as
candidates for early removal, the
Service does not have sufficient data to
estimate of the number of hours that
would constitute the total annual
reporting burden.

As required by section 3507(d) of the
Paperwork Reduction Act of 1995, the
Service has submitted a copy of this
proposed rule to OMB for its review of
the information collection requirement.
Other organizations and individuals
interested in submitting comments
regarding this burden estimate or any
aspect of this information collection
requirement, including suggestions for
reducing the burden should direct them
to: Office of Information and Regulatory
Affairs (OMB), 725 17th Street, NW,
Washington, DC 20503, Attn: DOJ/INS
Desk Officer, Room 10235. The
comments or suggestions should be
submitted within 30 days of publication
of this rulemaking.

Executive Order 12866

This proposed rule is considered by
the Department of Justice, Immigration
and Naturalization Service, to be a
“*significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review. An
assessment of the need for the
regulatory action, an explanation of how
the action will meet that need, an
assessment of the potential costs and
benefits of the regulatory action and of
any reasonable feasible alternatives, and
any bearing which the regulatory action
has on state, local, and tribal
governments in the exercise of their
governmental functions has been
submitted to the Office of Management
and Budget under section 6(a)(3)(B)—(D).

Executive Order 12612

The regulation proposed herein will
not have substantial direct effect on the
states, on the relationship between the
National Government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. As previously
stated under the Unfunded Mandates
Reform Act of 1995, this proposed rule
will save considerable resources of
participating states and subdivisions.
Therefore, in accordance with Executive
Order 12612, it is determined that this
proposed rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Executive Order 12988 Civil Justice
Reform

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

List of Subjects in 8 CFR Part 241

Administration practice and
procedure, Aliens, Immigration.

Accordingly, part 241 of chapter | of
title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

1. The authority citation for part 241
continues to read as follows:

Authority: 8 U.S.C. 1103, 1223, 1227, 1251,
1253, 1255, and 1330; 8 CFR part 2.

2. Section 241.17 is added to read as
follows:
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§241.17 Removal of nonviolent offenders
in state custody prior to the completion of
the alien’s sentence of imprisonment
pursuant to section 241(a)(4)(B) of the Act.

(a) Authorization. (1) A state or its
political subdivision must have
enabling legislation in order to enter
into an agreement with the Service for
participation in an early release
program. Participation in the program
will be contingent on a formal
agreement bearing the signatures of the
Governor of the state or designee and
the Commissioner or designee. In the
case of a political subdivision,
participation will be contingent on the
signature of the leading official of the
political subdivision and the
Commissioner or designee following
formal agreement between the state and
the Service. An early release program
for inmates of a state or political
subdivision will be implemented
through a Memorandum of
Understanding (MOU) developed by the
Service. From the date of final
publication in the Federal Register,
requests for consideration under this
provision of the Act should be referred
to the chief state official exercising
authority with respect to the
confinement of the alien. Any inquiries
pending with the Attorney General or
the Service at that time will be referred
to the appropriate state authority.

(2) The uniform MOU will constitute
the agreement between the Service and
a state or political subdivision thereof
for the removal of nonviolent alien
offenders prior to the completion of the
alien’s sentence to imprisonment. The
MOU will govern the procedures and
responsibilities of the parties. Specific
operational procedures for
implementing the MOU should be
negotiated between the appropriate state
officials and Service District Offices.
The MOU imposes no limitations on the
discretion of the Attorney General to
exercise authority or to decline to do so
with regard to section 241(a)(4)(B) of the
Act. The MOU does not confer any
rights on any third party.

(b) Agreement provisions. The MOU
shall include the following provisions:

(1) Only criminal aliens approved by
both agencies as suitable candidates will
be released to the Service for removal.
The Service District Office will review
the state’s written submission. A query
of the National Crime Information
Center (NCIC) will be performed to
determine if there are outstanding wants
or warrants in other jurisdictions.
Notification will be provided to the
Department of Justice Office of
International Affairs of those aliens
being considered for early release to
provide that office with the opportunity

to note any objection. The Service will
indicate by return document which
aliens the Service finds appropriate for
the program. The decision of the Service
District Office as the Attorney General’s
delegate is not reviewable.

(2) In accordance with the Victims
and Witness Protection Act of 1982
(VWPA) and the Attorney General’s
Guidelines for Victim and Witness
Assistance, the state will make
reasonable efforts to notify victims of
record at the time of request for
consideration under this section
regarding the early release of the alien
for removal and the nature and intent of
the removal of nonviolent alien
offenders prior to the completion of
their sentence to imprisonment.

(3) The state will certify that there are
no detainers or other litigation involving
the alien as a defendant or witness in
any criminal proceeding outstanding at
the time of the request for consideration
for early release.

(4) The governmental entity
representing the state or its political
subdivision will assist the Service and
its agents by providing, to the extent
allowed under state law, access to and
use of documents, materials and
information contained in the aliens’
correctional files for the purpose of
assisting the Service in its efforts to
remove such criminal aliens from the
United States.

(5) The date that criminal aliens are
to be released to the Service for removal
will be coordinated between the Service
and the governmental entity
representing the state or its political
subdivision. Any criminal alien
determined eligible for removal
pursuant to section 241(a)(4)(B) of the
Act will remain in the custody of the
governmental entity representing the
state or its political subdivision unit:

(i) A final order of removal is issued
against such alien by an Immigration
Judge or through any other procedure
authorized by law,

(ii) There are no impediments to
obtaining travel documents, and

(iii) Arrangements have been made to
remove the alien.

(6) In order to transfer custody of the
criminal alien from the state to the
Service, the Service will notify the
governmental entity representing the
state or its political subdivision when
the final order of removal is issued and
the consular official has assured the
Service that a travel document will be
immediately issued upon presentation
of the criminal alien. The Service will
then maintain custody of such alien in
a secure environment until such time as
the Service effectuates the alien’s
removal from the United States. If, after

the Service has accepted custody of a
criminal alien released by the
governmental entity representing the
state or its political subdivision for
removal, the alien cannot be promptly
removed from the United States, the
Service will return that alien to the
custody of the state. The state must
accept such alien into its custody unless
prevented from doing so by order of a
court of competent jurisdiction or other
lawful authority.

(7) The state will enter relevant
information relating to criminal aliens
released and removed subject to the
provisions of section 241(a)(4)(B) of the
Act into its criminal history records
system. Such system must provide for
the rapid identification of any alien who
is released and removed subject to the
provisions of section 241(a)(4)(B) of the
Act should such alien reenter or attempt
to reenter the United States and/or
otherwise be encountered by law
enforcement personnel. The Service will
develop and maintain a permanent alien
file detailing the identity of each
criminal alien subject to treatment
under section 241(a)(4)(B) of the Act,
including his or her fingerprints and
photograph, and executed warrant of
removal, for the purpose of allowing
rapid identification of any alien released
for purposes of removal under section
241(a)(4)(B) of the Act, should such
alien reenter or attempt to reenter the
United States.

(8) The Service will also ensure that
fingerprint dispositions are
expeditiously forwarded to the Federal
Bureau of Investigation for inclusion in
the subject’s criminal history record and
that the alien’s name is forwarded to the
National Crime Information Center
(NCIC).

(9) The state may submit names for
consideration for removal prior to
completion of criminal sentences of
aliens who have committed nonviolent
offenses as defined under state law,
except for the following offenses
specifically excluded by section
241(a)(4)(B) of the Act: illicit trafficking
in firearms or destructive devices (as
defined in 18 U.S.C. 921), or in
explosive materials (as defined in 18
U.S.C. 841(c)); an offense described in
18 U.S.C. 842(h) or (i) or 18 U.S.C.
844(d), (e), (), (9), (h), or (i) (relating to
explosive materials offenses); 18 U.S.C.
922(g)(1), (2), (3), (4), (5), (). (n), (). (p),
or 18 U.S.C. 924(b) or (h) (relating to
firearms offenses); or an offense
described in section 5861 of the Internal
Revenue Code of 1986 (relating to
firearms offenses).

(10) Any alien being considered for
early release pursuant to section
241(a)(4)(B) of the Act shall be advised
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by the governmental entity representing
the state or its political subdivision that
the release is conditional and the alien
must agree in writing that the following
special conditions have been met:

(i) The criminal alien has been
informed that any state action to release
the alien from incarceration pursuant to
section 241(a)(4)(B) of the Act will only
suspend, not rescind, the alien’s
remaining criminal sentence(s) and any
related period(s) of incarceration, and
that such suspended sentence(s) will be
tolled and remain in abeyance to be
reinstated should the alien breach any
of the express conditions of the
executive release order.

(ii) The criminal alien has a final
order of removal as required under
section 241(a)(4)(B) of the Act. Further,
the alien must have admitted and
conceded the charges and factual
allegations which form the basis of the
removal action, and must have waived
all rights to appeal any order of removal
issued pursuant to authorized
procedures. The alien must have waived
any right to pursue an appeal of the
order of removal, or to seek any relief
therefrom, and must further waive any
possible challenge to removal under
domestic or international law, including
but not limited to asylum, withholding
of removal, and protection from
“refoulement” under the 1951
Convention and the 1967 Protocol
Relating to the Status of Refugees or
under the Convention Against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment.

(iii) The criminal alien has withdrawn
any pending appeal of the underlying
criminal conviction and sentence, and
waived his or her right to pursue such
appeal if the time for filing has not yet
expired.

(iv) The criminal alien must cooperate
fully with the Service in connection
with execution of any final order of
removal, particularly with respect to
producing travel documents or other
evidence of nationality.

(v) The criminal alien must remain
outside the United States and agree to
refrain from making any attempt to
reenter the United States for the period
specified by section 212 (a)(9)(A)(ii) of
the Act (8 U.S.C. 1182(a)(9)(A)(ii)), as
amended, in that an alien who has been
ordered removed or departed while an
order of removal was outstanding is
ineligible to seek admission within 10
years of the date of such alien’s
departure or removal, or within 20 years
of such date in the case of a second or
subsequent removal, or at any time in
the case of an alien convicted of an
aggravated felony, unless the Attorney
General has expressly consented to such

alien’s reentry. Any unlawful return to
the United States shall constitute a
violation of the alien’s conditions of
release and shall result in such alien’s
return to the custody of the state (or
political subdivision thereof) for the
completion of the alien’s sentence and
the alien will be subject to Federal
prosecution.

(i) A criminal alien granted early
release for removal, who is removed but
subsequently illegally returns to the
United States may be subject to Federal
prosecution. Either party to this
agreement shall notify the other of any
encounter with such alien. The Attorney
General will determine whether the
alien should be prosecuted for an
unlawful reentry pursuant to section
276 of the Act. After the Attorney
General determines whether to
prosecute the alien for reentry after
removal and any Federal action or
period of Federal incarceration has
concluded, the state will assume
custody of such alien and bear all costs
associated with the transportation and
escort back to the state or locality. The
state (or political subdivision thereof)
will hold the alien in state custody to
serve the balance of the sentence of
imprisonment in an appropriate state
facility at state expense.

(12) If, during the period of any
remaining sentence, the criminal alien
applies to the Attorney General for
readmission after removal under this
program, and the Service is inclined to
grant the request, the Service will notify
the state of that request and provide an
opportunity for the state to note any
objection by the victim or other state
authority.

(13) The MOU may be modified in
writing at any time by mutual consent
of the signatories and/or may be
canceled by either party upon 30 days
written notice. Pursuant to section
241(a)(4)(D) of the Act, as amended by
IIRIRA, no cause or claim may be
asserted under section 241 against any
official of the United States or of any
state to compel the release, removal, or
consideration for release or removal of
any alien and all MOU'’s will so state.

Dated: July 2, 1999.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 99-17563 Filed 7-9-99; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 99—CE-13-AD]
RIN 2120-AA64

Airworthiness Directives; The New
Piper Aircraft, Inc. J-2 Series Airplanes
That are Equipped With Wing Lift
Struts

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain The
New Piper Aircraft, Inc. (Piper) J-2
series airplanes equipped with wing lift
struts. The proposed AD would require
repetitively inspecting the wing lift
struts for dents and corrosion and the
wing lift strut forks for cracks; replacing
any strut found with corrosion or dents,
or forks with cracks; and repetitively
replacing the wing lift strut forks. The
proposed AD would also require
incorporating a “NO STEP” placard on
the lift strut. The proposed AD is the
result of the Federal Aviation
Administration (FAA) inadvertently
omitting the J-2 series airplanes from
the applicability of AD 99-01-05. The
actions specified by the proposed AD
are intended to prevent in-flight
separation of the wing from the airplane
caused by wing lift struts with dents or
corrosion or wing lift forks with cracks,
which could result in loss of control of
the airplane.

DATES: Comments must be received on
or before September 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99-CE-13-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from The
New Piper Aircraft, Inc., Customer
Services, 2926 Piper Drive, Vero Beach,
Florida 32960. Copies of the
instructions to the F. Atlee Dodge
supplemental type certificate (STC) may
be obtained from F. Atlee Dodge,
Aircraft Services, Inc., P.O. Box 190409,
Anchorage, Alaska 99519-0409. Copies
of the instructions to the Jensen Aircraft
STC’s may be obtained from Jensen
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Aircraft, Inc., 9225 County Road 140,
Salida, Colorado 81201. This
information also may be examined at
the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
William O. Herderich, Aerospace
Engineer, FAA, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; telephone: (770)
703-6084; facsimile: (770) 703-6097.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99-CE-13-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99—-CE-13—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

AD 99-01-05, Amendment 39-10972
(63 FR 72132, December 31, 1998),
currently requires the following on
certain Piper airplanes that are
equipped with wing lift struts:
—Repetitively inspecting the wing lift

struts for dents and corrosion and the

wing lift strut forks for cracks;
replacing any strut found with
corrosion or dents, or forks with
cracks; and repetitively replacing the
wing lift strut forks;

—Incorporating a ““NO STEP” placard
on the lift strut; and

—Providing the option of installing
certain wing lift strut and wing lift
strut fork assemblies, as terminating
action for repetitive inspection and
replacement requirements.

AD 99-01-05 superseded AD 93-10—
06, Amendment 39—-8586 (58 FR 29965,
May 25, 1993). The following describes
the differences between AD 93-10-06
and AD 99-01-05:

—AD 99-01-05 clarifies certain
requirements of AD 93-10-06;

—The requirement of AD 93-10-06 of
repetitively inspecting the lift strut
forks on the Piper PA-25 series
airplanes was deemed unnecessary by
AD 99-01-05;

—AD 99-01-05 incorporates airplane
models inadvertently omitted from
AD 93-10-06;

—AD 99-01-05 requires fabricating and
installing a placard on the lift strut;
and

—The J-2 series airplanes were
included in the Applicability of AD
93-10-06, but omitted from the
Applicability of AD 99-01-05.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that:

—The J-2 series airplanes were
inadvertently omitted from AD 99—
01-05;

—The actions of AD 99-01-05 should
apply to the J-2 series airplanes; and

—AD action should be taken to prevent
in-flight separation of the wing from
the airplane caused by wing lift struts
with dents or corrosion or wing lift
forks with cracks, which could result
in loss of control of the airplane.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Piper J-2 series
airplanes of the same type design that
are equipped with wing lift struts, the
FAA is proposing AD action. The
proposed AD would require repetitively
inspecting the wing lift struts for dents
and corrosion and the wing lift strut
forks for cracks; replacing any strut
found with corrosion or dents, or forks
with cracks; and repetitively replacing
the wing lift strut forks. The proposed
AD would also require installing a

placard on the lift strut, and would
provide the option of installing certain
wing lift strut and wing lift strut fork
assemblies, as terminating action for
repetitive inspection and replacement
requirements.

Cost Impact

The FAA estimates that 91 airplanes
in the U.S. registry would be affected by
the proposed AD.

It would take approximately 8
workhours per airplane to accomplish
the proposed initial inspection, and the
average labor rate is approximately $60
an hour. Based on these figures, the total
cost impact of the proposed initial
inspection on U.S. operators is
estimated to be $43,680, or $480 per
airplane. These figures are based only
on the cost of the proposed initial
inspection and do not take into account
the costs of any repetitive inspections.
The FAA has no way of determining
how many repetitive inspections each
owner/operator would incur over the
life of the airplane.

It would take approximately 4
workhours per airplane to accomplish
the proposed initial wing lift strut fork
replacements, and the average labor rate
is approximately $60 an hour. Fork
assemblies cost approximately $110
each and four are required for each
airplane. Based on these figures, the
total cost impact of the proposed initial
wing lift strut fork replacements on U.S.
operators is estimated to be $61,880, or
$680 per airplane.

Airplane operators who do not
incorporate the improved design wing
lift strut assemblies would have to
repetitively replace the wing lift strut
forks. The FAA has no way of
determining how many airplanes do not
have the improved design wing lift strut
assemblies installed and would need
repetitive strut fork replacements.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“*significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
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promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

The New Piper Aircraft, Inc.: Docket No. 99—
CE-13-AD.

Applicability: J-2 series airplanes, serial
numbers 500 through 1975, certificated in
any category; that are equipped with wing lift
struts.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent in-flight separation of the wing
from the airplane caused by wing lift struts
with dents or corrosion or wing lift forks
with cracks, which could result in loss of
control of the airplane, accomplish the
following:

Note 2: The paragraph structure of this AD
is as follows:

Level 1: (a), (b), (c), etc.
Level 2: (1), (2), (3), etc.

Level 3: (i), (ii), (iii), etc.

Level 4: (A), (B), (C), etc.

Level 2, Level 3, and Level 4 structures are
designations of the Level 1 paragraph they
immediately follow.

(a) Within 1 calendar month after the
effective date of this AD or within 24
calendar months after the last inspection
accomplished per AD 93-10-06, whichever
occurs later, remove the wing lift struts in
accordance with Piper Service Bulletin (SB)
No. 528D, and accomplish one of the
following (the actions in either paragraph
@), (@(2), (@)(3), or (a)(4), including
subparagraphs, of this AD):

(1) Inspect the wing lift struts for
perceptible dents (as defined in the service
bulletin referenced below) and corrosion in
accordance with the “INSTRUCTIONS”
section in Part | of Piper SB No. 528D, dated
October 19, 1990.

(i) If no perceptible dents are found in the
wing lift strut and no corrosion is externally
visible, prior to further flight, apply corrosion
inhibitor to each strut in accordance with the
SB referenced above. Reinspect the lift struts
at intervals not to exceed 24 calendar
months.

(ii) If a perceptible dent is found in the
wing lift strut or external corrosion is found,
prior to further flight, accomplish one of the
installations (and subsequent actions
presented in each paragraph) specified in
paragraphs (a)(3) or (a)(4) of this AD.

(2) Inspect the wing lift struts for corrosion
in accordance with the Appendix to this AD.
The inspection procedures in this Appendix
must be accomplished by a Level 2 inspector
certified using the guidelines established by
the American Society for Non-destructive
Testing, or MIL-STD-410.

(i) If no corrosion is found that is
externally visible and all requirements in the
Appendix to this AD are met, prior to further
flight, apply corrosion inhibitor to each strut
in accordance with the SB referenced above.
Reinspect the lift struts at intervals not to
exceed 24 calendar months.

(ii) If external corrosion is found or if any
of the requirements in the Appendix of this
AD are not met, prior to further flight,
accomplish one of the installations (and
subsequent actions presented in each
paragraph) specified in paragraphs (a)(3) or
(a)(4) of this AD.

(3) Install original equipment manufacturer
(OEM) part number wing struts (or FAA-
approved equivalent part numbers) that have
been inspected in accordance with the
specifications presented in either paragraph
(a)(1) or (a)(2) of this AD, and are found to
be airworthy according to the inspection
requirements included in these paragraphs.
Thereafter, inspect these wing lift struts at
intervals not to exceed 24 calendar months
in accordance with the specifications
presented in either paragraph (a)(1) or (a)(2)
of this AD.

(4) Install new sealed wing lift strut
assemblies, part numbers as specified in
Piper SB No. 528D (or FAA-approved
equivalent part numbers), on each wing as
specified in the INSTRUCTIONS section in
Part Il of the above-referenced SB. These
sealed wing lift strut assemblies also include
the wing lift strut forks. Installation of these

assemblies constitutes terminating action for
the inspection and replacement requirements
of both paragraphs (a) and (b) of this AD.

(b) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or within 500 hours TIS after the last
inspection, whichever is later, remove the
wing lift strut forks and accomplish one of
the following (the actions in either paragraph
(b)(1), (b)(2) or (b)(3); including
subparagraphs, of this AD):

(1) Inspect the wing lift strut forks for
cracks using FAA-approved magnetic particle
procedures.

(i) If no cracks are found, reinspect at
intervals not to exceed 500 hours TIS
provided that the replacement requirements
of paragraphs (b)(1)(ii)(B) and (b)(1)(ii)(C) of
this AD have been met.

(ii) Replace the wing lift strut forks at
whichever of the following is applicable:

(A) If cracks are found on any wing lift
strut fork: Prior to further flight;

(B) If the airplane is equipped with floats
or has been equipped with floats within the
last 2,000 hours TIS and no cracks are found
during the above inspections: Upon
accumulating 1,000 hours TIS on the wing
lift strut forks or within the next 100 hours
TIS after the effective date of this AD,
whichever occurs later; or

(C) If the airplane has not been equipped
with floats within the last 2,000 hours TIS
and no cracks are found during the above
inspections: Upon accumulating 2,000 hours
TIS on the wing lift strut forks or within the
next 100 hours TIS after the effective date of
this AD, whichever occurs later.

(iii) Replacement parts shall be of the same
part numbers of the existing part (or FAA-
approved equivalent part numbers) and shall
be manufactured with rolled threads. Lift
strut forks manufactured with machined (cut)
threads shall not be utilized.

(iv) The 500-hour TIS interval repetitive
inspections are still required when the above
replacements are accomplished.

(2) Install new OEM part number wing lift
strut forks (or FAA-approved equivalent part
numbers). Reinspect and replace these wing
lift strut forks at the intervals specified in
paragraphs (b)(1)(i), (b)(1)(ii), (b)(1)(iii), and
(b)(2)(iv), including all subparagraphs, of this
AD

(3) Install new sealed wing lift strut
assemblies, part numbers as specified in
Piper SB No. 528D (or FAA-approved
equivalent part numbers), on each wing as
specified in the INSTRUCTIONS section in
Part Il of the above-referenced SB.

(i) This installation may have ‘“already
been accomplished” through the actions
specified in paragraph (a)(4) of this AD.

(ii) No repetitive inspections are required
after installing these sealed wing lift strut
assemblies.

(c) If holes are drilled in wing lift strut
assemblies installed in accordance with (a)(4)
or (b)(3) of this AD to attach cuffs, door clips,
or other hardware, inspect the wing lift struts
at intervals not to exceed 24 calendar months
using the procedures specified in paragraphs
(@)(1) or (a)(2), including all subparagraphs,
of this AD.

(d) Within 1 calendar month after the
effective date of this AD and thereafter prior
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to further flight after the installation of any
lift strut assembly, accomplish one of the
following:

(1) Install “NO STEP” decal, Piper part
number (P/N) 80944-02, on each wing lift
strut approximately 6 inches from the bottom
of the struts in a way that the letters can be
read when entering and exiting the aircraft;
or

(2) Paint the statement *“NO STEP”
approximately 6 inches from the bottom of
the struts in a way that the letters can be read
when entering and exiting the aircraft. Use a
minimum of 1-inch letters utilizing a color
that contrasts with the color of the airplane.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the initial and repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, FAA, Atlanta Aircraft Certification
Office (ACO), One Crown Center, 1895
Phoenix Boulevard, suite 450, Atlanta,
Georgia 30349. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(9) The service bulletins referenced in this
AD may be obtained from The New Piper
Aircraft, Inc., Customer Services, 2926 Piper
Drive, Vero Beach, Florida 32960. Copies of
the instructions to the Jensen Aircraft STC’s
may be obtained from Jensen Aircraft, 9225
County Road 140, Salida, Colorado 81201.
Copies of the instructions to the F. Atlee
Dodge STC may be obtained from F. Atlee
Dodge, Aircraft Services, Inc., P.O. Box
190409, Anchorage, Alaska 99519-04009.
These documents may be examined at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri.

Appendix to Docket No. 99-CE-13-AD;
Procedures and Requirements for Ultrasonic
Inspection of Piper Wing Lift Struts

Equipment Requirements

1. A portable ultrasonic thickness gauge or
flaw detector with echo-to-echo digital
thickness readout capable of reading to
0.001-inch and an A-trace waveform display
will be needed to accomplish this inspection.

2. An ultrasonic probe with the following
specifications will be needed to accomplish
this inspection: 10 MHz (or higher), 0.283-
inch (or smaller) diameter dual element or
delay line transducer designed for thickness
gauging. The transducer and ultrasonic
system shall be capable of accurately
measuring the thickness of AISI 4340 steel
down to 0.020-inch. An accuracy of
+/—0.002-inch throughout a 0.020-inch
to 0.050-inch thickness range while
calibrating shall be the criteria for
acceptance.

3. Either a precision machined step wedge
made of 4340 steel (or similar steel with
equivalent sound velocity) or at least three
shim samples of same material will be
needed to accomplish this inspection. One
thickness of the step wedge or shim shall be
less than or equal to 0.020-inch, one shall be
greater than or equal to 0.050-inch, and at
least one other step or shim shall be between
these two values.

4. Glycerin, light oil, or similar non-water
based ultrasonic couplants are recommended
in the setup and inspection procedures.
Water-based couplants, containing
appropriate corrosion inhibitors, may be
utilized, provided they are removed from
both the reference standards and the test item
after the inspection procedure is completed
and adequate corrosion prevention steps are
then taken to protect these items.

* Note: Couplant is defined as “a
substance used between the face of the
transducer and test surface to improve
transmission of ultrasonic energy across the
transducer/strut interface.”

» Note: If surface roughness due to paint
loss or corrosion is present, the surface
should be sanded or polished smooth before
testing to assure a consistent and smooth
surface for making contact with the
transducer. Care shall be taken to remove a
minimal amount of structural material. Paint
repairs may be necessary after the inspection
to prevent further corrosion damage from
occurring. Removal of surface irregularities
will enhance the accuracy of the inspection
technique.

Instrument Setup

1. Set up the ultrasonic equipment for
thickness measurements as specified in the
instrument’s user’s manual. Because of the
variety of equipment available to perform
ultrasonic thickness measurements, some
modification to this general setup procedure
may be necessary. However, the tolerance
requirement of step 13 and the record
keeping requirement of step 14, must be
satisfied.

2. If battery power will be employed, check
to see that the battery has been properly
charged. The testing will take approximately
two hours. Screen brightness and contrast
should be set to match environmental
conditions.

3. Verify that the instrument is set for the
type of transducer being used, i.e. single or
dual element, and that the frequency setting
is compatible with the transducer.

4. If a removable delay line is used, remove
it and place a drop of couplant between the
transducer face and the delay line to assure
good transmission of ultrasonic energy.
Reassemble the delay line transducer and
continue.

5. Program a velocity of 0.231-inch/
microsecond into the ultrasonic unit unless
an alternative instrument calibration
procedure is used to set the sound velocity.

6. Obtain a step wedge or steel shims per
item 3 of the Equipment Requirements. Place
the probe on the thickest sample using
couplant. Rotate the transducer slightly back
and forth to “‘ring”’ the transducer to the
sample. Adjust the delay and range settings
to arrive at an A-trace signal display with the

first backwall echo from the steel near the left
side of the screen and the second backwall
echo near the right of the screen. Note that
when a single element transducer is used, the
initial pulse and the delay line/steel interface
will be off of the screen to the left. Adjust the
gain to place the amplitude of the first
backwall signal at approximately 80% screen
height on the A-trace.

7. “Ring” the transducer on the thinnest
step or shim using couplant. Select positive
half-wave rectified, negative half-wave
rectified, or filtered signal display to obtain
the cleanest signal. Adjust the pulse voltage,
pulse width, and damping to obtain the best
signal resolution. These settings can vary
from one transducer to another and are also
user dependent.

8. Enable the thickness gate, and adjust the
gate so that it starts at the first backwall echo
and ends at the second backwall echo.
(Measuring between the first and second
backwall echoes will produce a measurement
of the steel thickness that is not affected by
the paint layer on the strut). If instability of
the gate trigger occurs, adjust the gain, gate
level, and/or damping to stabilize the
thickness reading.

9. Check the digital display reading and if
it does not agree with the known thickness
of the thinnest thickness, follow your
instrument’s calibration recommendations to
produce the correct thickness reading. When
a single element transducer is used this will
usually involve adjusting the fine delay
setting.

10. Place the transducer on the thickest
step of shim using couplant. Adjust the
thickness gate width so that the gate is
triggered by the second backwall reflection of
the thick section. If the digital display does
not agree with the thickest thickness, follow
your instruments calibration
recommendations to produce the correct
thickness reading. A slight adjustment in the
velocity may be necessary to get both the
thinnest and the thickest reading correct.
Document the changed velocity value.

11. Place couplant on an area of the lift
strut which is thought to be free of corrosion
and “‘ring” the transducer to surface. Minor
adjustments to the signal and gate settings
may be required to account for coupling
improvements resulting from the paint layer.
The thickness gate level should be set just
high enough so as not to be triggered by
irrelevant signal noise. An area on the upper
surface of the lift strut above the inspection
area would be a good location to complete
this step and should produce a thickness
reading between 0.034-inch and 0.041-inch.

12. Repeat steps 8, 9, 10, and 11 until both
thick and thin shim measurements are within
tolerance and the lift strut measurement is
reasonable and steady.

13. Verify that the thickness value shown
in the digital display is within +/—0.002-
inch of the correct value for each of the three
or more steps of the setup wedge or shims.
Make no further adjustments to the
instrument settings.

14. Record the ultrasonic versus actual
thickness of all wedge steps or steel shims
available as a record of setup.



Federal Register/Vol. 64, No. 132/Monday, July 12, 1999/Proposed Rules

37469

Inspection Procedure

1. Clean the lower 18 inches of the wing
lift struts using a cleaner that will remove all
dirt and grease. Dirt and grease will adversely
affect the accuracy of the inspection
technique. Light sanding or polishing may
also be required to reduce surface roughness
as noted in the Equipment Requirements
section.

2. Using a flexible ruler, draw a Ya-inch
grid on the surface of the first 11 inches from
the lower end of the strut as shown in Piper
Service Bulletin No. 528D or 910A, as
applicable. This can be done using a soft (#2)
pencil and should be done on both faces of
the strut. As an alternative to drawing a
complete grid, make two rows of marks
spaced every Ya-inch across the width of the
strut. One row of marks should be about 11
inches from the lower end of the strut, and
the second row should be several inches
away where the strut starts to narrow. Lay the
flexible ruler between respective tick marks
of the two rows and use tape or a rubber band
to keep the ruler in place. See Figure 1.

3. Apply a generous amount of couplant
inside each of the square areas or along the
edge of the ruler. Re-application of couplant
may be necessary.

4. Place the transducer inside the first
square area of the drawn grid or at the first

Ya-inch mark on the ruler and ““ring” the
transducer to the strut. When using a dual
element transducer, be very careful to record
the thickness value with the axis of the
transducer elements perpendicular to any
curvature in the strut. If this is not done, loss
of signal or inaccurate readings can result.

5. Take readings inside each square on the
grid or at ¥a-inch increments along the ruler
and record the results. When taking a
thickness reading, rotate the transducer
slightly back and forth and experiment with
the angle of contact to produce the lowest
thickness reading possible. Pay close
attention to the A-scan display to assure that
the thickness gate is triggering off of
maximized backwall echoes.

* Note: A reading shall not exceed .041-
inch. If a reading exceeds .041-inch, repeat
steps 13 and 14 of the Instrument Setup
section before proceeding further.

6. If the A-trace is unsteady or the
thickness reading is clearly wrong, adjust the
signal gain and/or gate setting to obtain
reasonable and steady readings. If any
instrument setting is adjusted, repeat steps 13
and 14 of the Instrument Setup section
before proceeding further.

7. In areas where obstructions are present,
take a data point as close to the correct area
as possible.

« Note: The strut wall contains a
fabrication bead at approximately 40% of the
strut chord. The bead may interfere with
accurate measurements in that specific
location.

8. A measurement of 0.024-inch or less
shall require replacement of the strut prior to
further flight

9. If at any time during testing an area is
encountered where a valid thickness
measurement cannot be obtained due to a
loss of signal strength or quality, the area
shall be considered suspect. These areas may
have a remaining wall thickness of less than
0.020-inch, which is below the range of this
setup, or they may have small areas of
localized corrosion or pitting present. The
latter case will result in a reduction in signal
strength due to the sound being scattered
from the rough surface and may result in a
signal that includes echoes from the pits as
well as the backwall. The suspect area(s)
shall be tested with a Maule “Fabric Tester”
as specified in Piper Service Bulletin No.
528D or 910A.

10. Record the lift strut inspection in the
aircraft log book.

BILLING CODE 4910-13-P
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Flexdble Ruler

)

Bottom View of Rear Lift Strut

Figure 1

Issued in Kansas City, Missouri, on July 2,
1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-17553 Filed 7-9-99; 8:45 am]
BILLING CODE 4910-13-C
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-113-AD]

RIN 2120-AA64

Airworthiness Directives; Overland
Aviation Services Fire Extinguishing
System Bottle Cartridges

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Overland Aviation Services fire
extinguishing system bottle cartridges
that were distributed during a certain
time period. The proposed AD would
require removing from service any of
these fire extinguishing system bottle
cartridges. The proposed AD is the
result of several incidents where the fire
extinguishing system bottle cartridges
activated with excessive energetic force.
In one instance, the discharge valve
outlet screen fractured and the screen
material went through the distribution
manifold. The actions specified by the
proposed AD are intended to prevent
damage to fire extinguishing system
components caused by a fire
extinguishing system bottle cartridge
activating with excessive energetic
force, which could result in the fire
extinguishing system operating
improperly.

DATES: Comments must be received on
or before September 3, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—
113-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Overland Aviation Services, 10271 Bach
Boulevard, St. Louis, Missouri;
telephone: (314) 428-2062; facsimile:
(314) 428-3403. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT:
Jeffrey D. Janusz, Aerospace Engineer,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas

67209; telephone: (316) 946—4148;
facsimile: (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-CE-113-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE-113-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA has received reports of
several incidents where fire
extinguishing system bottle cartridges
that were manufactured by Overland
Aviation Services activated with
excessive energetic force. In one
instance, the discharge valve outlet
screen fractured and the screen material
went through the distribution manifold.

The fire extinguishing system bottle
cartridges are considered critical parts.
The fire extinguishing system is only
required to function after a failure or
series of failures have occurred and
developed into the potential for a fire.
In the above-referenced incidents, the
fire extinguishing system could not be

relied on because of the potential for
damage to the fire extinguishing system
components that could result from a
cartridge activating with excessive
energetic force. Overland Aviation
Services distributed fire extinguishing
system bottle cartridges that could
incorporate this problem from April 1,
1996, through September 15, 1997.

Relevant Service Information

Overland Aviation Services issued
Service Bulletin 22—-09-97, not dated,
which contains information pertaining
to the above-referenced condition.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent damage to
fire extinguishing system components
caused by a fire extinguishing system
bottle cartridge activating with
excessive energetic force, which could
result in the fire extinguishing system
operating improperly.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in Overland Aviation Services
fire extinguishing system bottle
cartridges that were distributed from
April 1, 1996, through September 15,
1997, the FAA is proposing AD action.
The proposed AD would require
removing from service any of these fire
extinguishing system bottle cartridges.

Compliance Time of the Proposed AD

The unsafe condition described in
this proposed AD is not a direct result
of aircraft operation. The fire
extinguishing system bottle cartridges
could activate with excessive energetic
force the first time they are used during
flight. This could occur on an aircraft
with 50 hours time-in-service (TIS) or
an aircraft with 10,000 hours TIS.
Therefore, to assure that the unsafe
condition is corrected in a timely
manner, the proposed AD is utilizing a
compliance time of 120 days after the
effective date of the AD.

Cost Impact

The FAA estimates that 5,128 fire
extinguishing system bottle cartridges
would be affected by the proposed AD,
that it would take approximately 8
workhours per cartridge to accomplish
the proposed action, and that the
average labor rate is approximately $60
an hour. Warranty credit from Overland
Aviation Services will cover the cost of
replacement cartridges. Based on these
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figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $2,461,440, or $480 per
fire extinguishing system bottle
cartridge.

Overland Aviation Services reports
that 2,100 parts have been removed
from service. This reduces the cost
impact of the proposed AD from
$2,504,640, to $1,453,440.

The number of cartridges utilized
varies from airplane to airplane. The
FAA has no way of determining which
airplanes have the affected fire
extinguishing system bottle cartridges
incorporated. Therefore, the FAA has
presented the cost impact of the
proposed AD based upon the number of
fire extinguishing system bottle
cartridges manufactured instead of the
number of airplanes affected.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action: (1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Overland Aviation Services: Docket No. 98—
CE-113-AD.

Applicability: The fire extinguishing
system bottle cartridges presented below that
were distributed from April 1, 1996, through
September 15, 1997, and are installed on, but
not limited to the following aircraft:

SSX/%E:((’OAXS??;_ Walter Aerospace (WKA) fire extinguishing sys-
tridge part Nos. tem (Firex) bottle assembly basic part No.
OA47200 .....ccoovenee 472073, 472420, 472467, 897885, 897878,

899170.
OA841155 ............... 898768, 890532, 890598, 890599, 891070,
891147, 891814, 893675, 892308.
OA873364 ......cocuc.. 893523, 893524, 893456, 893726, 472049,
472162, 895353, 894703, 472389, 472390,
893572, 897770, 898066, 898006.
OA873571 .....ccocue. 893244, 899827, 899927, 892807, 892857
OA876296 ............... 895240, 895678, 895683, 895564, 898150,
472603, 472602, 473598, 896054, 895877.
OA876299 ............... 895656, 895752, 895848, 897785, 897797,
897798, 472268, 896166, 896165.
OA897776 ........c..... 897869, 899486, 897899, 897885, 899170,
472258, 472428, 899074, 897775, 899066.

- 320.

720B.

Bell 204B.

Fokker F.28 Series.
SAAB 340 Series.
Bell 412.

720B.

Series.

Airbus A300 Series.

600-2B16.

Sikorsky S—76A
SAAB 340 Series

Embraer EMB-120 Series.

Sabreliner NA-265 Series.

9-83, DC-10 Series.

Make/model of applicable aircraft Cartridge lot No.

Aerospatiale ATR72 Series ATR42-200, -300, | SBI 1-1
SBI 1-2

Boeing 707-100, —100B Series, —300 Series, | SBI 1-3
OAS 1-2

McDonnell Douglas DC-8, —8F Series.

Lockheed 382, 382E, 382F, 382G.

Gulfstream G-1159, G-1159B, G-1159A ......... SBI 1-3

Cessna 425, 441, 550, S550, 551, 552.

Boeing 707-100, —100B Series, —300 Series, | SBI 2-2

McDonnell Douglas DC-8, —8F Series, DC-9

Lockheed 382, 382E, 382F, 382G.

McDonnell Douglas DC-9-81, DC-9-82, DC- | SBI 1-1
OAS 1-1

Lockheed L—1011 SEries ......cccccevvuvrvvrerreereennnen SBI 1-1

Canadair CL-600-1A11, CL-600-2A12, CL- | SBI 1-4
SBI 1-15

Embraer EMB-120, EMB-120RT SBI 1-16
OAS 1-1

Note 1: Overland Aviation Services
distributed the affected fire extinguishing
system bottle cartridges from April 1, 1996,
through September 15, 1997. Those
cartridges incorporated on the aircraft prior
to April 1, 1996, would not be affected by
this AD. This AD allows the aircraft owner

or pilot to check the maintenance records to
determine whether the fire extinguishing
system bottle cartridges were installed since
April 1, 1996. See paragraph (d) of this AD
for authorization.

Note 2: Procurement records may show if
the owner/operator has ever bought affected

parts, for spares or time replacements, for
airplane installation, or to support a repair
shop. These could be cross-referenced to the
lots that are suspect. Additionally, a review
of procurement records with respect to the
part number, lot number, and distribution
date of the suspect lots would also reduce the
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owners’/operators’ workload of having to
examine all applicable Air Transport
Association (ATA) codes in the databases. A
search of the maintenance/inspection records
and logbooks of a specific airplane make and
model and serial number could be beneficial.

Note 3: The fire extinguishing system parts
are installed up to a hex wrenching flat on
the cartridge body. These wrenching flats
have the part number, lot number, and date
of manufacture stamped on them, as well as
safety wire holes. When installed, the safety
wire will probably cover up at least one bit
of the above information. Inspecting the
wrenching flats could help determine
whether the fire extinguishing system bottle
cartridges contain an affected part number or
lot number.

Note 4: This AD applies to each aircraft
that incorporates one of the fire extinguishing
system bottle cartridges identified in the
preceding applicability provision, regardless
of whether the aircraft has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For aircraft that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (f)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

Note 5: ““Unless already accomplished”
credit may be extended to the records check
allowed by this AD provided that the records
are checked to cover any time period that has
elapsed since the previous check.

To prevent damage to fire extinguishing
system components caused by a fire
extinguishing system bottle cartridge
activating with excessive energetic force,
which could result in the fire extinguishing
system operating improperly, accomplish the
following:

(a) Within the next 120 calendar days after
the effective date of this AD, remove from
service any fire extinguishing system bottle
cartridge referenced in the Applicability
section of this AD, and replace it with an
FAA-approved fire extinguishing system
bottle cartridge that is not of the affected part
numbers.

(b) As of the effective date of this AD, no
person shall install, on any aircraft, any
affected Overland Aviation Services fire
extinguishing system bottle cartridge that
was distributed from April 1, 1996, through
September 15, 1997.

(c) The FAA requests that any fire
extinguishing system bottle cartridge
removed from service that has not been fired
or cartridges that are held in inventory be
sent to the manufacturer for analysis. Contact
Jeff Janusz, Aerospace Engineer, at the
FAA,Wichita Aircraft Certification Office
(ACO), for shipping instructions; telephone:
(316) 946-4148; exmail: jeff. janusz@faa.gov.

(d) The owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7) may check the
maintenance records to determine whether
any of the affected fire extinguishing system
bottle cartridges were installed since April 1,
1996. If an affected fire extinguishing system
bottle cartridge was installed prior to April
1, 1996, the AD does not apply and the
owner/operator must make an entry into the
aircraft records showing compliance with
this AD in accordance with section 43.9 of
the Federal Aviation Regulations (14 CFR
43.9).

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Wichita ACO,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(9) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Overland Aviation
Services, 10271 Bach Boulevard, St. Louis,
Missouri; or may examine these documents
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on July 2,
1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-17552 Filed 7-9-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 776
RIN 0703-AA54

Professional Conduct of Attorneys
Practicing Under the Cognizance and
Supervision of the Judge Advocate
General

AGENCY: Department of the Navy, DOD.
ACTION: Proposed rule.

SUMMARY: The Department of the Navy
proposes to revise regulations
concerning the professional conduct of
attorneys practicing law under the
cognizance and supervision of the Judge
Advocate General of the Navy. This

revision will ensure the professional
supervision of judge advocates, military
trial and appellate military judges, and
other lawyers who practice in
Department of the Navy proceedings
and other legal programs.

DATES: Submit comments on or before
September 10, 1999.

ADDRESSES: Send comments to Deputy
Assistant Judge Advocate General
(Administrative Law), Office of the
Judge Advocate General, Washington
Navy Yard, 1322 Patterson Avenue SE,
Suite 3000, Washington, DC 20374—
5066.

FOR FURTHER INFORMATION CONTACT:
Major Ed McDonnell, U.S. Marine
Corps, 703-604—-8228.

SUPPLEMENTARY INFORMATION: The Judge
Advocate General of the Navy (JAG) is
responsible for the professional
supervision and discipline of military
trial and appellate military judges, judge
advocates, and other lawyers who
practice in Department of the Navy
proceedings governed by the Uniform
Code of Military Justice and the Manual
for Courts-Martial. See, 10 U.S.C. 806,
8064, 826, 827, and Rule for Courts-
Martial 109. The JAG has further
responsibilities to supervise the
provision of legal advice and related
services in the Department of the Navy’s
Legal Assistance Program and such
other legal programs as assigned by the
Secretary of the Navy. See, 10 U.S.C.
1044; Article 0331, U.S. Navy
Regulations (1990); Secretary of the
Navy Instruction 5430.27A. To
discharge these responsibilities, the JAG
has prescribed Rules of Professional
Conduct (JAG Rules) for attorneys
providing legal services or otherwise
practicing in proceedings under JAG
cognizance and supervision. These
Rules, and the procedures by which JAG
investigates and resolves allegations of
professional misconduct, are found at
32 CFR part 776.

The Department of the Navy is
proposing a complete revision of 32 CFR
part 776. While there are numerous
administrative changes in the revised
text, the most significant substantive
proposals are as follows:

1. The terms ““covered attorney,”
“‘covered United States Government
(USQG) attorney,” and ‘‘covered non-USG
attorney’’ are introduced and
incorporated throughout part 776.
Currently, subpart B to 32 CFR part 776
uses the generic term “judge advocate”
in fashioning rules of professional
conduct, with the proviso that this term
applies to all other attorneys who
practice under the supervision of the
JAG (to include civilian attorneys
defending individual clients in courts-
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martial or administrative separation
proceedings). See current § 776.13(a)(2).
The proposal would utilize the new
terms to define better to whom, when,
and how the JAG Rules apply. See
proposed § 776.2.

2. Addition of a specific rule
prohibiting sexual relations between
covered attorneys and their clients or
other principals to the particular matter
which is the subject of the
representation. This proposed rule is
modeled, in significant part, on Rule
1.18 of the Revised Rules of Professional
Conduct of the North Carolina State Bar.
See proposed § 776.36.

3. Addition of a specific rule that
requires all covered USG attorneys to
remain in good standing with state
licensing authorities. The rule would
further ensure that covered non-USG
attorneys representing individual clients
in court-martial or administrative
separation proceedings are members in
good standing with, and authorized to
practice law by, the bar of a Federal
court or of the bar of the highest court
of a State, or a lawyer otherwise
authorized by a recognized licensing
authority to practice law. See proposed
§776.71.

4. Addition of a procedure wherein
the JAG may impose an interim
suspension of a covered attorney where
there is probable cause to believe that
the attorney has committed misconduct
and poses a substantial threat of
irreparable harm to clients or the
orderly administration of military
justice. See proposed §776.82.

5. Removal of subpart D, Outside Part-
Time Practice of Naval Service
Attorneys. This subpart is limited in
application to covered USG attorneys,
and as an internal administrative rule
which does not affect the public, need
not be published in the CFR. Covered
USG attorneys who wish to engage in
the part-time practice of law, outside of
their official Department of the Navy
responsibilities, must still obtain JAG
approval, notice of which is contained
in proposed § 776.11. Additional
information for covered USG attorneys
is available in JAG Instruction 5803.1
(series).

The JAG Rules contained in subpart B
are based upon the American Bar
Association’s (ABA'’s) Model Rules of
Professional Conduct. Like the ABA’s
Model Rules, each JAG Rule has
accompanying commentary which
explains and illustrates the meaning and
purpose of the Rule. This commentary
for the JAG Rules is not reprinted in
subpart B. A complete version of the
JAG Rules, with accompanying
commentary, may be found in JAG
Instruction 5803.1 (series), copies of

which may be obtained from the address
indicated.

Matters of Regulatory Procedure

Executive Order 12866, Regulatory
Planning and Review

Revision of this part does not meet the
definition of “significant regulatory
action” for purposes of E.O. 12866.

Regulatory Flexibility Act

Revision of this part will not have a
significant economic impact on a
substantial number of small entities for
purposes of the Regulatory Flexibility
Act (5 U.S.C. Chapter 6).

Paperwork Reduction Act

Revision of this part does not impose
collection of information requirements
for purposes of the Paperwork
Reduction Act (44 U.S.C. Chapter 35, 5
CFR part 1320).

List of Subjects in 32 CFR Part 776

Conflict of interests, Lawyers, Legal
services, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Department of the Navy
proposes to revise 32 CFR part 776 to
read as follows:

PART 776—PROFESSIONAL
CONDUCT OF ATTORNEYS
PRACTICING UNDER THE
COGNIZANCE AND SUPERVISION OF
THE JUDGE ADVOCATE GENERAL

Subpart A—General

Sec.

776.1 Purpose.

776.2 Applicability.

776.3 Policy.

776.4 Attorney-client relationships.
776.5 Judicial conduct.

776.6 Conflict.

776.7 Reporting requirements.
776.8 Professional Responsibility

Committee.
776.9 Rules Counsel.
776.10 Informal ethics advice.
776.11 Outside part-time practice of law.
776.12 Maintenance of files.
776.13-776.17 [Reserved]

Subpart B—Rules of Professional Conduct

776.18 Preamble.

776.19 Principles.

776.20 Competence.

776.21 Establishment and scope of
representation.

776.22 Diligence.

776.23 Communication.

776.24 Fees.

776.25 Confidentiality of information.

776.26 Conflict of interests: General rule.

776.27 Conflict of interests: Prohibited
transactions.

776.28 Conflict of interests: Former client.

776.29 Imputed disqualification: General
rule.

776.30 Successive government and private
employment.

776.31 Former judge or arbitrator.

776.32 Department of Navy as client.

776.33 Client under a disability.

776.34 Safekeeping property.

776.35 Declining or terminating
representation.

776.36 Prohibited sexual relations.

776.37 Aduvisor.

776.38 Mediation.

776.39 Evaluation for use by third persons.

776.40 Meritorious claims and contentions.

776.41 Expediting litigation.

776.42 Candor and obligations toward the
tribunal.

776.43 Fairness to opposing party and
counsel.

776.44 Impartiality and decorum of
tribunal.

776.45 Extra-tribunal statements.

776.46 Attorney as witness.

776.47 Special responsibilities of a trial
counsel.

776.48 Advocate in non-adjudicative
proceedings.

776.49 Truthfulness in statements to others.

776.50 Communication with person
represented by counsel.

776.51 Dealing with an unrepresented
person.

776.52 Respect for rights of third persons.

776.53 Responsibilities of the Judge
Advocate General and supervisory
attorneys.

776.54 Responsibilities of a subordinate
attorney.

776.55 Responsibilities regarding
nonattorney assistants.

776.56 Professional independence of a
covered USG attorney.

776.57 Unauthorized practice of law.

776.58-776.65 [Reserved]

776.66 Bar admission and disciplinary
matters.

776.67 Judicial and legal officers.

776.68 Reporting professional misconduct.

776.69 Misconduct.

776.70 Jurisdiction.

776.71 Requirement to remain in good
standing with licensing authorities.

776.72-776.75 [Reserved]

Subpart C—Complaint Processing
Procedures

776.76
776.77
776.78
776.79
776.80
776.81
776.82
776.83
776.84
776.85
776.86
776.87
776.88

Subpart D—[Reserved]

Authority: 10 U.S.C. 806, 806a, 826, 827;
Manual for Courts-Martial, United States,
1998; U.S. Navy Regulations, 1990; Secretary
of the Navy Instruction 5430.27(series),
Responsibility of the Judge Advocate General
for Supervision of Certain Legal Services.

Policy.

Related investigations and actions.
Informal complaints.

The complaint.

Initial screening and Rules Counsel.
Charges.

Interim suspension.

Preliminary inquiry.

Ethics investigation.

Effect of separate proceeding.
Action by JAG.

Finality.

Report to licensing authorities.
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Subpart A—General

§776.1 Purpose.

In furtherance of the authority
citations (which, if not found in local
libraries, are available from the Office of
the Judge Advocate General,
Washington Navy Yard, 1322 Patterson
Avenue, SE, Suite 3000, Washington,
DC 20374-5066), which require the
Judge Advocate General of the Navy
(JAG) to supervise the performance of
legal services under JAG cognizance
throughout the Department of the Navy
(DON), this part is promulgated:

(a) To establish Rules of Professional
Conduct (subpart B of this part) for
attorneys subject to this part;

(b) To establish procedures (subpart C
of this part) for receiving, processing,
and taking action on complaints of
professional misconduct made against
attorneys practicing under the
supervision of JAG, whether arising
from professional legal activities in
DON proceedings and matters, or arising
from other, non-U.S. Government
related professional legal activities or
personal misconduct which suggests the
attorney is ethically, professionally, or
morally unqualified to perform legal
services within the DON; and

(c) To ensure quality legal services at
all proceedings under the cognizance
and supervision of the JAG.

§776.2 Applicability.

(a) This part defines the professional
ethical obligations of, and applies to, all
‘“‘covered attorneys.”

(b) Covered attorneys include:

(1) The following U.S. Government
(USQG) attorneys, referred to,
collectively, as “covered USG
attorneys” throughout this part:

(i) All active-duty Navy judge
advocates (designator 2500 or 2505) or
Marine Corps judge advocates (MOS
4402 or 9914).

(ii) All active-duty judge advocates of
other U.S. armed forces who practice
law or provide legal services under the
cognizance and supervision of the JAG.

(iii) All civil service and contracted
civilian attorneys who practice law or
perform legal services under the
cognizance and supervision of the JAG.

(iv) All Reserve or Retired judge
advocates of the Navy or Marine Corps
(and any other U.S. armed force), who,
while performing official DON duties,
practice law or provide legal services
under the cognizance and supervision of
the JAG.

(v) All other attorneys appointed by
JAG (or the Director, Judge Advocate
(JA) Division, Headquarters Marine
Corps (HQMC), in Marine Corps
matters) to serve in billets or to provide

legal services normally provided by
Navy or Marine Corps judge advocates.
This policy applies to officer and
enlisted reservists, to active-duty
personnel, and to any other personnel
who are licensed to practice law by any
Federal or state authorities, but who are
not members of the Judge Advocate
General’s Corps or who do not hold the
4402 or 9914 designation in the Marine
Corps.

(2) The following non-U.S.
Government attorneys, referred to,
collectively, as “‘covered non-USG
attorneys’’ throughout this part: All
civilian attorneys representing
individuals in any matter for which JAG
is charged with supervising the
provision of legal services. These
matters include, but are not limited to,
courts-martial, administrative
separation boards or hearings, and
disability evaluation proceedings.

(3) The term covered attorney does
not include those civil service or
civilian attorneys who practice law or
perform legal services under the
cognizance and supervision of the
General Counsel of the Navy.

(c) Professional or personal
misconduct unrelated to a covered
attorney’s DON activities, while
normally outside the ambit of these
rules, may be reviewed under
procedures established in subpart C of
this part and may provide the basis for
decisions by the JAG regarding the
covered attorney’s continued
qualification to provide legal services in
DON matters.

(d)(1) Although the rules in subpart B
of this part do not apply to non-
attorneys, they do define the type of
ethical conduct that the public and the
military community have a right to
expect from DON legal personnel.
Accordingly, subpart B of this part shall
serve as a model of ethical conduct for
the following personnel when involved
with the delivery of legal services under
the supervision of the JAG:

(i) Navy legalmen and Marine Corps
legal administrative officers, legal
service specialists, and legal services
reporters (stenotype);

(ii) Limited duty officers (LAW);

(iii) Legal interns; and

(iv) Civilian support personnel
including paralegals, legal secretaries,
legal technicians, secretaries, court
reporters, and others holding similar
positions.

(2) Covered USG attorneys who
supervise non-attorney DON employees
are responsible for their ethical conduct
to the extent provided for in § 776.55.

§776.3 Policy.

(a) Covered attorneys shall maintain
the highest standards of professional
ethical conduct. Loyalty and fidelity to
the United States, to the law, to clients
both institutional and individual, and to
the rules and principles of professional
ethical conduct set forth in subpart B of
this part must come before private gain
or personal interest.

(b) Whether conduct or failure to act
constitutes a violation of the
professional duties imposed by this part
is a matter within the sole discretion of
JAG or officials authorized to act for
JAG. Rules contained in subpart B of
this part are not substitutes for, and do
not take the place of, other rules and
standards governing DON personnel
such as the Department of Defense Joint
Ethics Regulation, the Code of Conduct,
the Uniform Code of Military Justice
(UCMJ), and the general precepts of
ethical conduct to which all DON
servicemembers and employees are
expected to adhere. Similarly, action
taken per this part is not supplanted or
barred by, and does not, even if the
underlying misconduct is the same,
supplant or bar the following action
from being taken by authorized officials:

(1) Punitive or disciplinary action
under the UCMJ; or

(2) Administrative action under the
Manual for Courts-Martial, U.S. Navy
Regulations, or under other applicable
authority.

(c) Inquiries into allegations of
professional misconduct will normally
be held in abeyance until any related
criminal investigation or proceeding is
complete. However, a pending criminal
investigation or proceeding does not bar
the initiation or completion of a
professional misconduct investigation
(subpart C of this part) stemming from
the same or related incidents or prevent
the JAG from imposing professional
disciplinary sanctions as provided for in
this part.

§776.4 Attorney-client relationships.

(a) The executive agency to which
assigned (DON in most cases) is the
client served by each covered USG
attorney unless detailed to represent
another client by competent authority.
Specific guidelines are contained in
§776.32.

(b) Covered USG attorneys will not
establish attorney-client relationships
with any individual unless detailed,
assigned, or otherwise authorized to do
so by competent authority. Wrongfully
establishing an attorney-client
relationship may subject the attorney to
discipline administered per this part.
See §776.21.
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(c) Employment of a non-USG
attorney by an individual client does
not alter the professional
responsibilities of a covered USG
attorney detailed or otherwise assigned
by competent authority to represent that
client.

§776.5 Judicial conduct.

To the extent that it does not conflict
with statutes, regulations, or this part,
the American Bar Association’s Code of
Judicial Conduct applies to all military
and appellate judges and to all other
covered USG attorneys performing
judicial functions under JAG
supervision within the DON.

§776.6 Conflict.

To the extent that a conflict exists
between this part and the rules of other
jurisdictions that regulate the
professional conduct of attorneys, this
part will govern the conduct of covered
attorneys engaged in legal functions
under JAG cognizance and supervision.
Specific and significant instances of
conflict between the rules contained in
subpart B of this part and the rules of
other jurisdictions shall be reported
promptly to the Rules Counsel (see
§776.9), via the supervisory attorney.
See §776.53.

§776.7 Reporting requirements.

Covered USG attorneys shall report
promptly to the Rules Counsel any
disciplinary or administrative action,
including initiation of investigation, by
any licensing authority or Federal, State,
or local bar, possessing the power to
revoke, suspend, or in any way limit the
authority to practice law in that
jurisdiction, upon himself, herself, or
another covered attorney. Failure to
report such discipline or administrative
action may subject the covered USG
attorney to discipline administered per
this part. See §776.71.

§776.8 Professional Responsibility
Committee.

(a) Composition. This standing
committee will consist of the Assistant
Judge Advocate General (AJAG) for
Military Justice; the Vice Commander,
Naval Legal Service Command (NLSC);
the Chief Judge, Navy-Marine Corps
Trial Judiciary; and in cases involving
Marine Corps judge advocates, the
Deputy Director, JA Division, HQMC;
and such other personnel as JAG from
time-to-time may appoint. A majority of
the members constitutes a quorum. The
Chairman of the Committee shall be the
AJAG for Military Justice. The Chairman
may excuse members disqualified for
cause, illness, or exigencies of military
service, and may request JAG to appoint

additional or alternate members on a
temporary or permanent basis.

(b) Purpose. (1) When requested by
JAG or by the Rules Counsel, the
Committee will provide formal advisory
opinions to JAG regarding application of
rules contained in subpart B of this part
to individual or hypothetical cases.

(2) On its own motion, the Committee
may also issue formal advisory opinions
on ethical issues of importance to the
DON legal community.

(3) Upon written request, the
Committee will also provide formal
advisory opinions to covered attorneys
about the propriety of proposed courses
of action. If such requests are predicated
upon full disclosure of all relevant facts,
and if the Committee advises that the
proposed course of conduct is not
violative of subpart B, then no adverse
action under this part may be taken
against a covered attorney who acts
consistent with the Committee’s advice.

(4) The Chairman will forward copies
of all opinions issued by the Committee
to the Rules Counsel.

(c) Limitation. The Committee will
not normally provide ethics advice or
opinions concerning professional
responsibility matters (e.g., ineffective
assistance of counsel, prosecutorial
misconduct, etc.) that are then the
subject of litigation.

§776.9 Rules Counsel.

Appointed by JAG to act as special
assistants for the administration of this
part, the Rules Counsel derive authority
from JAG and, as detailed in this part,
have ““by direction” authority. The
Rules Counsel shall cause opinions
issued by the Professional
Responsibility Committee of general
interest to the DON legal community to
be published in summarized, non-
personal form in suitable publications.
Unless another officer is appointed by
JAG to act in individual cases, the
following officers shall act as Rules
Counsel:

(a) Director, JA Division, HQMC, for
cases involving Marine Corps judge
advocates, or civil service and
contracted civilian attorneys who
perform legal services under his
cognizance; and

(b) AJAG for Civil Law, in all other
cases.

8§776.10 Informal ethics advice.

(a) Advisors. Covered attorneys may
seek informal ethics advice either from
the officers named below or from
supervisory attorneys in the field.
Within the Office of the JAG and
HQMC, the following officials are
designated to respond, either orally or
in writing, to informal inquiries

concerning this part in the areas of
practice indicated:

(1) Head, Military Affairs/Personnel
Law Branch, Administrative Law
Division: administrative boards and
related matters;

(2) Deputy Director, Criminal Law
Division: military justice matters;

(3) Director, Legal Assistance
Division: legal assistance matters;

(4) Deputy Director, JA Division,
HQMC: cases involving Marine Corps
judge advocates, or civil service and
contracted civilian attorneys who
perform legal services under the
cognizance and supervision of Director,
JA Division, HQMC; and

(5) Head, Standards of Conduct/
Government Ethics Branch,
Administrative Law Division: All other
matters.

(b) Limitation. Informal ethics advice
will not normally be provided by JAG/
HQMC advisors concerning professional
responsibility matters (e.g., ineffective
assistance of counsel, prosecutorial
misconduct) that are then the subject of
litigation.

(c) Written advice. A request for
informal advice does not relieve the
requester of the obligation to comply
with subpart B of this part. Although
covered attorneys are encouraged to
seek advice when in doubt as to their
responsibilities, they remain personally
accountable for their professional
conduct. If, however, an attorney
receives written advice on an ethical
matter after full disclosure of all
relevant facts and reasonably relies on
such advice, no adverse action under
this part will be taken against the
attorney. Written advice may be sought
from either a supervisory attorney or the
appropriate advisor in paragraph (a) of
this section. JAG is not bound by
unwritten advice or by advice provided
by personnel who are not supervisory
attorneys or advisors. See § 776.54.

§776.11 Outside part-time practice of law.
A covered USG attorney’s primary
professional responsibility is to the
executive agency to which assigned, and
he or she is expected to devote the
required amount of effort and time to
satisfactorily accomplish assigned
duties. The outside practice of law,
therefore, must be carefully monitored.
Covered USG attorneys who wish to
engage in the part-time, outside practice
of law must first obtain permission from
JAG. Failure to obtain permission before
engaging in the outside practice of law
may subject the covered USG attorney to
administrative or disciplinary action,
including professional sanctions
administered per subpart C of this part.
Covered USG attorneys may obtain



Federal Register/Vol. 64, No. 132/Monday, July 12, 1999/Proposed Rules

37477

further details in JAGINST 5803.1
(series). This requirement does not
apply to non-USG attorneys, or to
Reserve or Retired judge advocates
unless serving on active-duty for more
than 30 consecutive days.

§776.12 Maintenance of files.

Ethics complaint records shall be
maintained by the Administrative Law
Division, Office of the Judge Advocate
General, and, in the case of Marine
records, by the Judge Advocate Research
and Civil Law Branch, JA Division,
HQMLC.

(a) Requests for access to such records
should be referred to Deputy Assistant
Judge Advocate General (Administrative
Law), Office of the Judge Advocate
General (Code 13), Washington Navy
Yard, 1322 Patterson Avenue, SE, Suite
3000, Washington, DC 20374-5066, or
to Head, Judge Advocate Research and
Civil Law Branch, JA Division,
Headquarters Marine Corps,
Washington, DC 20380-0001, as
appropriate.

(b) Local command files regarding
professional responsibility complaints
will not be maintained. Commanding
officers and other supervisory attorneys
may, however, maintain personal files
but must not share their contents with
others.

8§8776.13-8776.17 [Reserved]

Subpart B—Rules of Professional
Conduct

§776.18 Preamble.

(a) A covered USG attorney is a
representative of clients, an officer of
the legal system, an officer of the
Federal Government, and a public
citizen who has a special responsibility
for the quality of justice and legal
services provided to the DON and to
individual clients. The Rules of
Professional Conduct contained in this
subpart govern the ethical conduct of
covered attorneys practicing under the
Uniform Code of Military Justice, the
Manual for Courts-Martial, 10 U.S.C.
1044 (Legal Assistance), other laws of
the United States, and regulations of the
DON.

(b) This subpart not only addresses
the professional conduct of judge
advocates, but also applies to all other
covered attorneys who practice under
the cognizance and supervision of the
JAG. See §776.2.

(c) All covered attorneys are subject to
professional disciplinary action
imposed by the JAG for violation of the
Rules contained in this subpart. Action
by the JAG does not prevent other
Federal, state, or local bar associations
or other licensing authorities from

taking professional disciplinary or other
administrative action for the same or
similar acts.

§776.19 Principles.

The Rules of this subpart are based on
the following principles. Interpretation
of this subpart should flow from
common meaning. To the extent that
any ambiguity or conflict exists, this
subpart should be interpreted consistent
with these general principles.

(a) Covered attorneys shall:

(1) Obey the law and military
regulations, and counsel clients to do
SO.

(2) Follow all applicable ethics rules.

(3) Protect the legal rights and
interests of clients, organizational and
individual.

(4) Be honest and truthful in all
dealings.

(5) Not derive personal gain, except as
authorized, for the performance of legal
services.

(6) Maintain the integrity of the legal
profession.

(b) Ethical rules should be consistent
with law. If law and ethics conflict, the
law prevails unless an ethical rule is
constitutionally based.

(c) The military criminal justice
system is a truth-finding process
consistent with constitutional law.

§776.20 Competence.

(a) Competence. A covered attorney
shall provide competent, diligent, and
prompt representation to a client.
Competent representation requires the
legal knowledge, skill, thoroughness
and expeditious preparation reasonably
necessary for representation. Initial
determinations as to competence of a
covered USG attorney for a particular
assignment shall be made by a
supervising attorney before case or issue
assignments; however, assigned
attorneys may consult with supervisors
concerning competence in a particular
case.

(b) [Reserved]

§776.21 Establishment and scope of
representation.

(a) Establishment and scope of
representation. (1) Formation of
attorney-client relationships by covered
USG attorneys with, and representation
of, clients is permissible only when the
attorney is authorized to do so by
competent authority. Military Rule of
Evidence 502, the Manual of the Judge
Advocate General (JAG Instruction
5800.7 (series)), and the Naval Legal
Service Office and Trial Service Office
Manual, define when an attorney-client
relationship is formed between a
covered USG attorney and a client

servicemember, dependent, or
employee.

(2) Generally, the subject matter scope
of a covered attorney’s representation
will be consistent with the terms of the
assignment to perform specific
representational or advisory duties. A
covered attorney shall inform clients at
the earliest opportunity of any
limitations on representation and
professional responsibilities of the
attorney towards the client.

(3) A covered attorney shall follow the
client’s well-informed and lawful
decisions concerning case objectives,
choice of counsel, forum, pleas, whether
to testify, and settlements.

(4) A covered attorney’s
representation of a client does not
constitute an endorsement of the client’s
political, economic, social, or moral
views or activities.

(5) A covered attorney shall not
counsel or assist a client to engage in
conduct that the attorney knows is
criminal or fraudulent, but a covered
attorney may discuss the legal and
moral consequences of any proposed
course of conduct with a client, and
may counsel or assist a client in making
a good faith effort to determine the
validity, scope, meaning, or application
of the law.

(b) [Reserved]

§776.22 Diligence.

(a) Diligence. A covered attorney shall
act with reasonable diligence and
promptness in representing a client, and
shall consult with a client as soon as
practicable and as often as necessary
upon being assigned to the case or issue.

(b) [Reserved]

§776.23 Communication.

(a) Communication. (1) A covered
attorney shall keep a client reasonably
informed about the status of a matter
and promptly comply with reasonable
requests for information.

(2) A covered attorney shall explain a
matter to the extent reasonably
necessary to permit the client to make
informed decisions regarding the
representation.

(b) [Reserved]

§776.24 Fees.

(a) Fees. (1) A covered USG attorney
shall not accept any salary, fee,
compensation, or other payments or
benefits, directly or indirectly, other
than Government compensation, for
services provided in the course of the
covered USG attorney’s official duties or
employment.

(2) A covered USG attorney shall not
accept any salary or other payments as
compensation for legal services
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rendered, by that covered USG attorney
in a private capacity, to a client who is
eligible for assistance under the DON
Legal Assistance Program, unless so
authorized by the JAG. This rule does
not apply to Reserve or Retired judge
advocates not then serving on extended
active-duty.

(3) A Reserve or Retired judge
advocate, whether or not serving on
extended active-duty, who has initially
represented or interviewed a client or
prospective client concerning a matter
as part of the attorney’s official Navy or
Marine Corps duties, shall not accept
any salary or other payments as
compensation for services rendered to
that client in a private capacity
concerning the same general matter for
which the client was seen in an official
capacity, unless so authorized by the
JAG.

(4) A covered USG attorney shall not
accept any payments or benefits, actual
or constructive, directly or indirectly,
for making a referral of a client in the
course of the covered USG attorney’s
official duties or employment.

(5) Covered non-USG attorneys may
charge fees. Fees shall be reasonable.
Factors considered in determining the
reasonableness of a fee include the
following:

(i) The time and labor required, the
novelty and difficulty of the questions
involved, and the skill requisite to
perform the legal service properly;

(ii) The likelihood, if apparent to the
client, that the acceptance of the
particular employment will preclude
other employment by the attorney;

(iii) the fee customarily charged in the
locality for similar legal services;

(iv) The amount involved and the
results obtained;

(v) The time limitations imposed by
the client or by the circumstances;

(vi) The nature and length of the
professional relationship with the
client;

(vii) The experience, reputation, and
ability of the attorney or attorneys
performing the services; and

(viii) Whether the fee is fixed or
contingent.

(6) When the covered non-USG
attorney has not regularly represented
the client, the basis or rate of the fee
shall be communicated to the client,
preferably in writing, before or within a
reasonable time after commencing the
representation.

(7) A fee may be contingent on the
outcome of the matter for which the
service is rendered, except in a matter
in which a contingent fee is prohibited
by paragraph (a)(8) of this section or
other law. A contingent fee agreement
shall be in writing and shall state the

method by which the fee is to be
determined, including the percentage or
percentages that shall accrue to the
covered non-USG attorney in the event
of settlement, trial or appeal, litigation
and other expenses to be deducted from
the recovery, and whether such
expenses are to be deducted before or
after the contingent fee is calculated.
Upon conclusion of a contingent fee
matter, the covered non-USG attorney
shall provide the client with a written
statement stating the outcome of the
matter and, if there is a recovery,
showing the remittance to the client and
the method of its determination.

(8) A covered non-USG attorney shall
not enter into an arrangement for,
charge, or collect a contingent fee for
representing an accused in a criminal
case.

(9) A division of fees between covered
non-USG attorneys who are not in the
same firm may be made only if:

(i) The division is in proportion to the
services performed by each attorney or,
by written agreement with the client,
each attorney assumes joint
responsibility for the representation;

(if) The client is advised of and does
not object to the participation of all the
attorneys involved; and

(iii) The total fee is reasonable.

(b) Applicability. Paragraphs (a)(5)
Through (9) of this section apply only
to private civilian attorneys practicing
in proceedings conducted under the
cognizance and supervision of the JAG.
The primary purposes of paragraphs
(a)(5) Through (9) of this section are not
to permit the JAG to regulate fee
arrangements between civilian attorneys
and their clients but to provide
guidance to covered USG attorneys
practicing with non-USG attorneys and
to supervisory attorneys who may be
asked to inquire into alleged fee
irregularities. Absent paragraphs (a)(5)
Through (9) of this section, such
supervisory attorneys have no readily
available standard against which to
compare allegedly questionable conduct
of a civilian attorney.

§776.25 Confidentiality of information.

(a) Confidentiality of Information. (1)
A covered attorney shall not reveal
information relating to representation of
a client unless th